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INTRODUCTION

In February 1976, the Philippine National Power

Corporation ("NPC"), an agency of the Philippine Govern-

ment, entered into a contract with Westinghouse Electric

Corporation (" Westinghouse") for the purchase and con-

struction of a nuclear power plant on Napot Point on

the Bataan Peninsula, about forty-five miles west of

Manila. The plant is designed to generate 620 megawatts

of electricity and will be used for base load generation

in the Luzon Island grid which includes Manila. Under

current projections, the plant will cost $1.2 billion to

complete. The plant is partially financed through the

Export Import Bank with credits extended or guarantees in

the amount of $644 million.

A substantial portion of the work contemplated

by the contract for the Napot Point plant has been com-

pleted. Almost $400 million has been expended to date on

manufacturing and construction work and approximately

forty-five percent of the civil construction work has been

completed.

On November 18, 1976, Westinghouse filed an

application with the Nuclear Regulatory Commission ("NRC"

or " Commission") for a license to export to the Republic

of the Philippines the Nuclear Steam Supply System and

related equipment. This application, No. XR-120, was

assigned Docket No. 50-574 and was noticed in the Federal
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Register on December 30, 1976 (41 Fed. Reg. 56895).

Subsequently on August 3, 1978, Westinghouse filed an

application for a license to export certain components to

be used in the construction of the nuclear plant for vhich

the facility export license had been sought. This applica-

tion was assigned Application No. XCOM-0013. On March 6,

1979, Westinghouse applied to the NRC for a license to

export nuclear fuel for use in the reactor under construe-

tion. The fuel license application, No. XSNM-1471, was

assigned Docket No. 110-0495 and was noticed in the

Federal Register on March 20, 1979 (44 Fed. Reg. 16987).

Subsequently, petitions to intervene were filed with the

Commission by several individuals and organizations.

By letter dated November 3, 1978, the Department

of State informed the Commission that with respect to

Application No. XCOM-0013 the Executive Branch concluded

that the " proposed export would not be inimical to the

common defense and security of the United States," and

thus recommended issuance of the license.l Similar advice

was given by the Department of State with respect to

Application No. XR-120 by letter dated September 28, 1979.

The Commission Staff, in SECY 79-100 dated February 8,
1979, concurred in the Executive Branch judgment and
recommended issuance of the license.
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In that letter the Executive Branch recommended issuance

of the requested export license as follows:

"The Executive Branch, on the
basis of its review of this case, has
concluded that the requirements of the
Atomic Energy Act and P.L. 95-242 have
been met and that the proposed export
would not be inimical to the common
defense and security of the United
States. Moreover, the Republic of the
Philippines has adhered to the provi-
sions of its Agreement for Cooperation
with the United States. Therefore,
the Executive Branch recommends
issuance of the requested export
license."

In an Order dated October 19, 1979 (the "Commis-

sion Order"), the Commission established a two-phase

hearing procedure designed to reach a decision an the

export license applications.2 The first phase of the

procedure involves "those issues which pertain to the

proper scope of the Commission's jurisdiction to examine

2The Commission Order consolidated consideration of
Application Nos. XR-120 and XCOM-0013. The fuel license
Application No. XSNM-1471 was not consolidated since no
Executive Branch views had been received by the Commission
for that application as of the date of the Commission's
meeting on October 10, 1979 at which the Commission pro-
cedures now being followed were agreed upon. However,
the Commission Order made it clear "that issues raised by
all three license applications are substantially the same,
and that the Commission would expect to consider all
relevant matters pertaining to the Philippine exports in
the scope" of the instant proceeding (Commission Order,
pp. 5-6). On October 17, 1979, the Department of State
provided the Executive Branch views on the fuel license
application and recommended that the license be issued.
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health, safety and environmental questions arising from

the construction and operation of exported nuclear facili-

ties, and what procedural framework would be appropriate

for considering such issues, if they are found to lie

within NRC authority" (Commission Order, p. 3). The

Commission has requested that the participants and other

interested persons file a statement of views on six

pr,ocedural and jurisdictional issues outlined in its

Order. This document is responsive to the Commission's

request.

SUMMARY OF WESTINGHOUSE POSITION

The Commission previously has held in the

context of nuclear export license proceedings that

matters affecting health and safety in foreign countries

are outside the jurisdiction of the Comnission. In

the Matter of Edlow International Company (Agent for

the Government of India on Application to Export Special

Nuclear Material), CLI-76-6, 3 NRC 563 (1976); In the

Matter of Westinghouse Electric Corporation (Application

for the Export of Pressurized Water Reactor to Association

Nuclear ASCO II, Barcelona, Spain), CLI-76-9, 3 NRC 739,

754 (1976). Similarly, the Commission has held that

matters relating to environmental effects in foreign

countries are outside the jurisdiction of the Commission.
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Edlow International Co., supra, at 585; In the Matter

of Babcock & Wilcqy JApplication for Consideration of

Facility Export Lirnnse), CLI-77-18, 5 NRC 1332, 1346-48

(1977). These positions of the Commission, based upon

close examination of applicable statutes and policies

behind those statutes, were correct and should be affirmed.

Any other position taken by the Commission can only

adversely affect the U.S. position as a reliable supplier

of nuclear material and equipment, and can only be disrup-

tive to our relations with foreign countries and frustrate

the attainment of desirable nuclear non-proliferation goals

of this country.

In the event the Commission elects to rr,iew in

any way health, safety or environmental matters relating

to an export license, the Commission review should be

limited to an overview of the regulatory capability of

the recipient country without in any way purporting to

assume any of that country's responsibility for safety.

Any such review should be made applicable to all nuclear

power reactor exports. Further, in conducting such a

review the Commission, if it believes a hearing will

contribute to a resolution of the issues, should adopt a

format for a non-adjudicatory, non-record hearing solely

involving written comments by participants. Finally, any

such format must include provision for an expeditious

hearing process so as to comply with the Congressional
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mendate under the Nuclear Non-Proliferation Act of 1978

("NNPA") for expedition in tha handling of nuclear export

license applications.

PISCUSS10N

The Westinghouse position with respect to each

of the six issues which are identified in the Commission

Order is set forth in the following six numbered sections.

"1. Whether (and if so, to what extent)
the Commission possesses the legal
authority or a legal obligation to
examine the health, safety and envi-
ronmental impacts of an exported
nuclear facility in reaching its
licensing determination (specifically,
which of the seven issues raised by
Petitioners are appropriate for Commis-
sion review)?"

Westinghouse submits that the Commission possesses

no legal authority or legal obligation to examine the

health, safety and environmental impacts of an exported

nuclear facility in making licensing determinations.

Moreover, Westinghouse submits that none of the seven issues

identified in the intervention petition of the Center for

Development Policy (" CDP") which are summarized at page 2 of

the Commission Order are appropriate for Commission review

in this export license proceeding.

The Commission historically has taken the position

in nuclear export license proceedings that matters affecting

-6-
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the health, safety and environment in foreign countries

are outside the jurisdiction of the Commission, and thus

that the Commission lacks authority to consider such health,

safety and environmental effects in nuclear power export

license proceedings. This position, which Westinghouse

submits constitutes a cor: ect understanding of the Commis-

sion's legal authority, was reflected as to health and

safety matters in the Federal Register notice for the

Napot Point facility export license application. In that

notice the follcwing phrase was included:

"In its review of applications solely
to authorize the export of production
or utilization facilities, the Nuclear
Regulatory Commission does not evaluate
the health and safety characteristics
of the facility to be exported." (41
Fed. Reg. 56895)

The legal foundations providing for Commission

export license responsibilities are the Atomic Energy

Act of 1954, as amended (42 U.S.C. S 2011 et seq.), the

Energy aeorganization Act of 1974 (42 U.S.C. S 5801 et

seq.) and the iluclear Non-Proliferation Act of 1978 (22

U.S.C. S 3201 et seq.). Nowhere in these Acts is the

Commissis1 authorized to review foreign health, safety and

environmental considerations associated with nuclear

facility export. In a June 1977 report to the Commission

prepared by the Commission Export Study Group (SECY

77~280), the Commission was advised that neither the

-'-
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Atomic Energy Act of 1954 ("AEA") nor the Energy Reorgani-

zation Act of 1974 (" ERA") requires the Commission to

establish health, safety or environmental standards

governing the use of nuclear exports in a recipient

country or to assess site specification from impacts

associated with such export. This advice was repeated by

the Export Study Group in SECY 78-365 dated July 3, 1978

and entitled " Health and Safety (H&S) Considerations in

NRC Reactor Export Licensing and Nuclear Assistance

Programs." That document noted that the NNPA did not

alter the conclusion reached by the Export Study Group in

SECY 77-280. The Export Study Group found that the

legislative histories of the AEA and ERA revealed "no

Congressional intent that the Commission should e= tab-

lish health and safety standards for exports, review

exports on H&S grounds, or otherwise assess the health,

safety, or environmental impacts of exports." It thus

concluded that any legal authority to conduct foreign

health and safety reviews could not be based upon the

Commission's organic statutes.

The term "public health and safety" has been

defined in Commission regulations governing nuclear

exports as meaning the "public health and safety of

the United States" (see 10 C.F.R. S 110.2(ii)). This

phrase has never been expanded by the Commission to

1442 009
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include the " health and safety" of U.S. citizens living

abroad. In fact . it is clear from the language in

both Edlow International Co. , supra, and Babcock &

Wilcox, supra, that Commission consideration of " health

and safety" pertains only to licenses for domestic use or

where a domestic health and safety impact might be ex-

pected. See, infr_a, pp. 10-13. Fur th er, those cases make

it clear that consideration of foreign environmental

impacts are outside the scope of Commission jurisdiction

with respect to nuclear export license reviews. See,

infra, pp. 11-13, 21-24.

The consistent position of the Commission that

it possesses no legal authority to consider foreign

health, safety and environmental aspects of nuclear

facility exports has been clearly articulated by the

3Commission Staff in its initial Answer to the petition

filed by CDP and other prospective intervenors for leave

to intervene with regard to Westinghouse's application for

a fuel export license for the Napot Point power plant

(Application No. XSNM-1471, Docket No. 110-0495). In the

Staff Answer the Commission Staff stated (pp. 11-14):

3"NRC Staff Answer to Petition for Leave to Intervene and
Request for Hearing Filed by Center for Development Policy,
Jesus Nicanor P. Perlas, III, and Philippine Movement for En-
vironmenthl Protection" (" Staff Answer," May 22, 1979).
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"[P]etitioners' interests related
to the safety and environmental impact
of the reactor are not within the zone
of interests to be protected by the
Atomic Energy Act of 1954, as amended
and other pertinent statutes.
Petitioners seek directly a review and
assessment by the United States of
impacts occurring in another country
from the operation of the reactor and
the disposition of its spent fuel
and urge such a review and assessment
in order to effect imposition of
conditions or requirements upon an
entity subject to the Government
of the Philippines. . . .

" Addressing a similar question in
Edlow International, the Commission
emphasized that ' standing cannot be
claimed on issues which the Nuclear
Regulatory Commission has no legal
competence to decide.' The NRC has
held to the view that under the Atomic
Energy Act, the Energy Reorganization
Act, general principles of international
law, and the National Environmental
Policy Act (NEPA), it lacks authority
to consider health, safety or environ-
mental effects of its actions in
another nation, or impose healt3,
safety or environmental requirements
upon a foreign country. The Commission
has declared its strong belief that,
'a licensing proceeding...before a
federal administrative agency in
the United States, is not the proper
forum for raising issues concerning
the safe operation of a nuclear
power plant operated by a sovereign
foreign government, outside the
territorial jurisdiction 'f this
country, and distant from our borders.

"In Edlow International, the Commission
stated (3 NRC 582):

' [We] agree with them [the Staf f] that
it would be extraordinary, as a matter
of international law, to conclude that
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we had the authority to address our-
selves to ot attempt to regulate, matters
[ health ef fects in the vicinity of the
Tarapur reactors] so clearly domestic to
the Indian nation and within the purview of
its own regulatory responsibilities. The
Atomic Energy Act of 1954, while requiring
us to make export decisions (as all others)
with a view to the " common defense and
security of the United States," notably
omits reference to public health and safety
in its provisions addressed to international
matters.'

"With respect to environmental effects, the
Commission stated in that opinion (3 NRC 585):

'When the environmental impact claimed
consists of radiation hazards to Bombay and
its environs, the same principles which
forbid application of the Atomic Energy Act
to regulate foreign health and safety,
foreclose consideration of the environmental
balance. It is not for us to make policy
decisions for another sovereign nation on
the social balance to be struck between
energy needs and environmental impacts.
While petitioners have made their contrary
view a litigation issue with the Commission

., we are satisfied that the terms and. .

history of the Act are most consistent with
an interpretation which avoids speculation
regarding another nation's internal affairs.
Even if it were assumed that international
impe. cts must be considered (and no great
issue is made of this point by petitioners),
impacts internal to a foreign nation need
not be.'

"In Babcock & Wilcox, the Commission reiter-
ated this position. In considering the interna-
tional reach of NEPA, the Commission analyzed
the statute and its legislative history and
concluded (5 NBC 1340):

' Based on our reading of the statute
and its legislative history, we conclude
that Congress recognized the worldwide
character of environmental problems, but we
find no specific indication that the

'
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Congress intended the United States Govern-
ment to prepare environmental impact
statements assessing the impact of U.S.
exports on the local environment of foreign
sovereigns.'

"The Commission concluded that Court cases
concerning foreign impacts (Wilderness Society
v. Morton, 463, F.2d 1261 (D.C. Cir., 1972)
Sierra Club v. AEC (Civil No. 1867-73, D.D.C.,
August 2, 1974) and Sierra Club v. Coleman,
405 F.Supp. 53, 421 F.Supp. 6 3 (D.D.C., 1975)]
gave slender judicial guidance on the issue of
NEPA's foreign reach (p. 1341-1343).

"Taking into consideration established
principles of international law and foreign
relations, the Commission stated that (5 NRC
1346):

'A responsibility on the part of the U.S.
government to assess impacts 1. nuclear
export licensing would arise ormy if the
principles militating against such an
application of U.S. law were rebutted by
clear statutory evidence, or modified by an
agreement with the recipient country. The
legislative history of NEPA f ails to supply
that clear evidence and the Additional U.S.
Agreement for Cooperation with EURATOM does
not provide for such a review.

*****

By enacting NEPA, Congress imposed on us
no obligation to conduct the environmental
impact analysis demanded in this case.'

"The U.S.-Philippine Agreement for Cooper-
ation, far from providing for U.S. review of
safety or environmental impacts of material or
facilities supplied under the Agreement, makes
clear that the United States has no responsibil-
ity in that regard (Article VI, Article X.I.)

" Finally, the Commission stated (5 NRC
1353):

'The Commission sees no circum-
stances in which the operation of
the Mulheim-Karlich Nuclear Power
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Station would affect the health and
safety of the U.S. population. As
we have explained in Part II [ sic]
of this opinion, this Commission
takes the view that the health and
safety impact in foreign nations
of exported nuclear facilities and
materials is outside the jurisdic-
tion of the Commission.'" (Emphasis
added.)

Westinghouse fully ccacurs with the above-quc ted

position of the Commission Staff. As the Commission has

recognized repeatedly in the past "under the Atomic Energy

Act, the Energy Reorganization Act, ge11eral principles of

international law, and the National Environmental Policy

Act (NEPA), it lacks authority to consider health, safety

or environmental effects of its actions in another nation,

or impose health,. safety or environmental requirements

upon a foreign country." Rather, the Atomic Energy Act,

as amended by the NNPA, provides the Commission with

narrow jurisdiction of certain well-defined issues re ated.

to nuclear exports. This jurisdiction is in furtherance

of the goal of nuclear non-proliferation rather than

nuclear safety or environmental protection. The Atomic

Energy Act and the NNPA focus the export licensing scheme

on non-proliferation concerns. Under international

law and principles of comity, determinations regarding

health, safety and environmental impacts of nuclear

exports on o fareign nation clearly fall within the

purview of the regulatory authority of the nation in

442 014
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which the facility will be located. See generally Whiteman

Digest of International Law, Volume 6, Chapter 14 (1968).

If the Commission in the instant case were to consider

health, safety or environmental issues, it would clearly

be entering an area which is properly addressed by

the competent authorities in the Philippines.

It is an established rule of statutory construc-

tion that, unless Congress expressly provides for extrater-

ritorial application, U.S. law applies "only to conduct

occurring within, or having effect within, the territory

of the United States." Restatement (Second) of Foreign

Relations Law, S 38 (1972). This well-established judicial

approach to statutory construction has the effect of

creating a presumption against extraterritorial applica-

tion of U.S. laws when Congress has f ailed to consider

carefully tne implication of extending the law beyond the

borders of this nation.

This rule of construction reaches back to the

earliest days of American law,4 and has since been affirmed

4Rose v. Himely, 8 U.S. (4 Cranch) 241, 279 (1808) (Marshall,
C.J.); The Charring Betsy, 6 U.S. (2 Cranch) 64, 118 (1804);
see also Endlich, A Commentary on the Interpretation of
Statutes (169)(1888): "A nation has a right to impose its
legislation on its subjects, natural or naturalized, in
every part of the world, Indeed, on such matters as. . .

personal status or capacity it is understood always to do

(Footnote continued on next page]

1442 Oli
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in numerous court decisions.5 The rationale for the rule

is based on the recognition that applying a statute

extraterritorially involves dif ferent kinds of problems

and considerations than applying the same statute domes-

tically. To apply American laws outside the United States

without regard to the interests of the foreign nations

involved could create serious sources of friction in

United States relations with other countries. The pre-

sumption against construing a statute to apply outside the

United States requires that before a statute is read to

operate extraterritorially, there should be clear evidence

that Congress recognized that there were international

implications presented by the statute.6 Clearly, there

(Footnote continued from previous page]

so; but, wi''. that exception, in the absence of an inten-
tion clearly expressed or to be inferred either from its
language or subject matter . the presumption is that. .

the Legislator does not design its statutes to operate on
them, beyond the supreme territorial limits of its j'urisic-
tion." (Emphasis added.)

E.g., Steele v. Bulova Watch Co., 344 U.S. 280, 285
(1952); Foley Bros. v. Filardo, 336 U.S. 281, 285 (1949)-
Blackmer v. United States, 284 U.S. 421, 437 (1932); U.S.
v. Bowman, 260 U.S. 94, 98 (1922); American Banana Co.
v. United Fruit Co., 213 U.G. 347 (1909). See also
United States v. Mitchell, 553 F.2d 996 (5th Cir. 1977).

6
The NRC has always followed these principles of statutory
construction and international law. See, e.g., Babcock &
Wilcox, 5 NRC at 1345-56; Edlow International Co., 3 NRC at
582.
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exists no such clear evidence with regard to the NRC's

nuclear facility export license function.

Particularly in this case, the NRC should

adhere to its historical position that health, safety and

environmental concerns do not apply to exports, and do not

extend beyond the boundaries of the United States. As was

recognized by the Commission Staff in its answer to the peti-

tion to intervene with respect to Westinghouse's pending fuel

export license application relating to the Napot Point

plant, "[t]he U.S.-Philippine Agreement for Cooperation,

far from providing for U.S. review of safety or environ-

mental impacts of material or facilitier supplied unde-

the Agreement, makes clear that the United States has no

responsibility in that regard (Article VI, Article IX.I.)."

3.n the present case, the Philippine Government

has already made a detailed review of the safety and

siting for the Napot Point power plant. That review

The following brief background of the PAEC licensing and
regulatory system governing construction and operation of
an atomic power facility in the Philippines is appropriate.
Pursuant to a recommendation embodied in a 1966 IAEA-UNDP
Report entitled " Pre-Investment Study of Power, Includ-
ing Nuclear Power in the Luzon Grid," the Philippine
Government enacted Republic Act No. 5207 to provide a
regulatory basis for securing reasonable assurance that
nuclear installations could be constructed and operated in
the Philippines without undue risk to the safety and
health of the public, and to provide adequate financial

[ Footnote continued on next page]
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took official cognizance of and applied existing U.S.

Nuclear Regulatory Coramission licensing regulations, codes

and standards relevant to safety. The application for

[ Footnote contihued from previous page

protection for third parties who may suffer damage in the
event of nuclear in*cident. Among other requirements, this
act adopted the considerations and rationale for licensing
and regulation of nuclear power f acilities as developed
and adopt _d in the U.S. - namely , that the f acility would
not pose an undue risk to the public health and safety.
The licensing system included both construction permit and
operating license stage. In 1974, the PAEC adopted
facility site criteria, general design criteria, quality
assurance criteria and emergency planning substantially
patterned after U.S. AEC regulations. The Philippine
Lc.vernment regulations have undergone minor revisions
since that time, while requirements of the AEC and now the
Commission in the U.S. have been continuously updated and
expanded. In order to overcome this lag, the contract
between the National Power Corporation and Westinghouse
for the Napot Point plant stipulated that Westinghouse
would utilize codes and regulations in effect as of
October 1, 1973 in the U.S. and with respect to response
spectra for earthquakes, the spectra depicted in AEC
Regulation 1.60, Revision 1, December 1973. The contract
further stipulated that Westinghouse could adopt codes and
standards subsequent to October 1, 1973, and Westinghouse
in a letter dated August 30, 1976 assured the Philippine
Government that the Napot Point plant would be designed
and constructed to meet pertinent safety criteria then in
effect in the U.S. On this basis, the PAEC in its decision
on the application for construction permit concluded as
follows:

" . as the primary contractor of the PNPP-1,. .

and in the national interest, this Commission
has taken official cognizance of and had applied
existing US Nuclear Regulatory Commissica's
licensing regulations, codes and standards
relevant to safety in the conduct c2 its li-
censing actions and proceedings on the PNPP-1."
(Decision, pp. 6-7)
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construction permit filed with the PAEC by the National

Power Corporation, together with its attachments and the

Preliminary Safety Analysis Report were reviewed and

evaluated by the PAEC regulatory staff and technical

reviewerd with the assistance of an IAEA nuclear reactor

safety expert, local consultants, and 1977 and 1978 IAEA

safety missions requested by the Philippine Government.

The results of that review contained in Safety Evaluation

Reports were further reviewed with particular attention to

public health and safety aspects of PNPP ' and thereafter

were submitted to PAEC by an environmental review commit-

tee comprised of members of the PAEC senior staff. The

Preliminary Safety Analysis which formed the basic docu-

ment in support of the application was prepared essen-

tially in accordance with the requirements of the U.S.

Nuclear Regulatory Commission, and incicded substantial

technical data and discussion addressing relevant provi-

sions of 10 C.F.R. Parts 50 and 100.8 Thus, the

Philippine Government has conducted a detailed review of

the safety of the Napot Point power plant. In additio! to

8For a discussion of nuclear development and regu-
lation in the Philippines, see Part III of Concise
Environmental Review, Philippine Nuclear Power Plant
Unit 1, dated September 1979, which accompanied the
Executive Branch advice, dated September 28, 1979, on
Application No. XR-120.

-18-
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safety reviews, the NPC also conducted and issued a de-

tailed review of the environmental aspects of the project.

earP-1 is a turnkey project with Westinghouse

Interriational Project Corporation as the general contractor.

Westinghouse thus is responsible for overall plant project

and design as well as for supplying the Nuclear Steam

Supply System and providing reactor crerator training.

The U.S. architect-engineer firm of Burns & Roe is a

subcontrsctor to Westinghouse, responsible for overall

plant layout, preparation of safety analysis reports,

construction supervision and engineering. NPC also

retained as its consultant the U.S. architect-engineer

firm of Ebasco Services, Inc., and Ebasco participated in

the preparation of the preliminary site investigation

report and ti,e environmental reports, as well as providing

construction and engineering supervision and training to

NPC personnel in environmental, quality assurance and

startup areas. In addition, NPC obtained the expert

assistance of the IAEA, which assistance included, inter

alia, site reviews and review of information on the

geologic and geotectonic characteristics of the site.

Public notice was issued by the Philippine

Government that any person whose interest might be affected

by the proposed construction of the PNPP-1 could file a

petition to intervene in the licensing proceedings. No

such petition was ever received. However, the PAEC conducted

-''-
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complete review prior to granting the construction permit

and issuing its initial decision in support thereof on

April 4, 1979. Further, the Philippine Government recently

concluded extensive hearings with respect to these matters

by a special committee appointed by President Marcos. The

interests of the residents of the Philippines, including

any U.S. citizens living in the Philippines, are and have

been more than adequately protected by these processes.

Nor is respect for Philippine sovereignty a

matter of merely academic deference. The Philippine

Government has understandably become concerned about "the

failure to date of Westinghouse to secure . appropriate. .

export licenses for the nuclear reactor components," and

is considering termination of Westinghouse's contract for

the Napot Point plant because of this problem. (See

Letter of Instruction No. 893, dated July 20, 1979, and

signed by Ferdinand Marcos, President of the Republic of

the Philippines, Exhibit 1 hereto.) Moreover, the PAEC

sent a telegram to the Commission dated August 6, 1979,

attached as Exhibit 2 hereto, noting "with deep concern

the continuous delay of issuance of [the] export license

by [the] United States Government," in view of the extensive

safety reviews already conducted, and the adequate and

satisfactory addressing by the Philippine National Power

Corporation of all of the issues raised by the IAEA

review. In its telegram, the PAEC also " formally and

-20-
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strongly urge [d] [the] grant of [the] export license" for

the Napot Point power plant "and request [ed] status

information."

Fur thermore , in a letter dated August 8, 1979

from the President of the United States to Mr. Robert E.

Kirby, Chairman of the Board of Westinghouse, attached as

Exhibit 3 hereto, President Carter stated:

"I, too, am concerned that delay in
the resolution of this matter could have an
adverse impact on our nuclear non-prolifer-
ation objections, as well as on our relations
with the Philippines. I have therefore asked
my staff to review the status of this issue
thoroaghly. As you know, there appear to be
continuing concerns about the health and safety
aspects of the project which need to be resolved
by the government of the Philippines." (Emphasis
added.)

There are several additional reasons why it is

clear that the Commission does not have any legal authority

or obligation to consider foreign environeental considera-

tions associated with nuclear exports.

Executive Order 12114, entitled " Environmental

Effects Abroad of Major Federal Actions," was issued by

the President on January 4, 1979. The order purports to

require agencies having ultimate responsibility for

authorizing and approving major federal actions signifi-

cantly affecting the environment outside the United States

in specified categories to take certain specified environ-

mental impact documents into consideration in making

1442 022
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decisions. One of the categories to which the Executive

Order specifically applies is " actions providing to a

foreign nation a nuclear production or utilization facil-

ity as defined in the Atomic Energy Act of 1954."

However, there are serious questions about the enforce-

ability of Executive Order 12114, particularly with

respect to activities of the NRC. First, there is a

serious question about the constitutionality of the Order

itself. The purported bases for the Order are the National

Environmental Policy Act ("NEPA"), the Marine Protection

Research and Sanctuaries Act, and the Deep Water Port

Act, as well as the President's " independent authority."
.

There is a very serious question as to whether any of

these statutes were meant by Congress to have any extrater-

ritorial application. See, e.g., United States v. Mitchell,

553 F.2d 996 (5th Cir. 1977); memorandum of points and

authorities in opposition to plaintiffs' motion for

preliminary injunction filed by defendants Department of

State, Department of Defense and Department of the Army in

Gemeinschaft zum Schutz des Berliner Baumbestandes, e.V.

v. George Marienthal, Civil Action No. 78-1836 (D.D.C.);

letter of May 31, 1977 from Louis V. Nosenzo, Deputy

Assistant Secretary of State, to the NRC (Exhibit 4

hereto); af fidavit dated March 25, 1974 of Mark B. Feldman,

Deputy Legal Adviser to State (Exhibit 5 hereto); and the
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lengthy memorandum entitled "The Application of the

National Environmental Policy Act to Major Federal Actions

With Environmental Impacts Outside the United States,"

prepared by the Office of the General Counsel of the

Department of Defense and dated June 21, 1978 (hereinafter

" Defense Department NEPA Memorandum"). To the extent that

these statutes do not serve as the basis for the Executive

Order, the Constitutional doctrine of the separation of

powers would appear to preclude the " independent authority"

of the President as the basis for it.

Furthermore, the Commission, an independent

agency, has always strongly resisted suggestions that it

must take into account environmental considerations in

connection with individual equipment or material export

license applications. See, e.g., Edlow International Co.,

supra; Babcock & Wilcox, supra.

It should also be pointed out that the Commis-

sion has always taken the position that to the extent it

does have a responsibility to consider international

environmental impacts of nuclear exports, the generic

environmental impact statement on U.S. nuclear power

Moreover, Westinghouse submits that Executive Orders
are not binding on independent regulatory commissions,
such as the NRC, to the extent that such orders relate to
their substantive statutory responsibilities. See author-
ities cited in Staf f Answer, p. 15, n.18.

-23-
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export activities prepared by ERDA entitled " Final Environ-

mental Statemeat on U.S. Nuclear Power Export Activities"

(ERDA-1542, April 1976), satisfies all of the Commission's

NEPA obligations, and that site-specific assessments of

environmental impacts relating to individual export

license applications would be unnecessary and could have

major adverse foreign policy consequences. See, e.g.,

Babcock & Wilcox, 5 NRC 1332 (1977).

There is nothing in NEPA or in its legislative

history which indicates that environmental impact state-

mente should be prepared or environmental reviews con-

ducted in connection with major federal actions having

environmental consequences abroad. Congress specifically

addressed the matter of extending environmental protection

outside the borders of the United States in Section

102(2)(E) of NEPA. Section 102(2)(E) is the only section

of NEPA which specifically addresses matters outside the

United States and nothing in that Section requires enviror-

mental impact statements or environmental reviews. Thus,

there is no support from the language of NEPA for the

proposition that Congress intended to extend an agency's

NEPA responsibilities to the world rather than just to the

United States.

Furthermore, there is nothing in the legislative

history of NEPA to show that Congress ever intended to

- 4-
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mandate environmental reviews of major federal actions

which result in environmental impacts abroad. The legisla-

tive history of NEPA is voluminous, including thousands of

pages of documents covering a multi-year period. Given

this voluminous record, the conclusions from a detailed

review of it, as reported in the Defense Department NEPA

Memorandum at pp. 3-4 are revealing:

. There is no statement by any witness,"

member, or staff contributor to written
reporrs that there was an intent to apply
the environmental impact Etatement require-
ment of sectic, 102(2)(C) of the Act to
the extraterritorial impacts of federal
actions.

. There is no discussion--in the hearings,"

in the reports, or on the floor of the
House and Senate--of the unique problems
in applying section 102(2)(C) of NEPA to
federal activities that have environmental
impacts outside the United States. No
member of Congress or any person testify-
ing at the hearings discussed the problem
of acquiring environmental information
from foreign countries, the effect of an
' international' NEPA on United States
foreign policy, or the difference between
federal agencies making value choices for
the United States and for foreign countries.

. The use by participants in the legislative"

process of particular words, such as
' man's environment' or ' human environment'
that introduce some arguable element of
ambiguity into the statutory language, are
in every case consistent with an intent to
have a wholly domestic application of the
environmental impact statement requirement."

Moreover, any decision by the Commission to

assess the foreign health, safety and environmental

1A42 026
-25-



impacts associated with nuclear facilities exported

from this nation cannot be made in a vacuum. There are

important policy considerations which clearly should

preclude any Commission interpretation of its mandate

under the AEA or NEPA to conduct foreign health, safety

and environmental reviews. These considerations include

the following significant harms that will occur if the

Commission were to decide to conduct health, safety and

environmental reviews of nuclear facility exports: (1)

substantial harm to the foreign relations of the United

States; (2) substantial competitive harm to U.S. nuclear

facility exporters resulting in unfavorable impact on the

U.S. balance of trade; and (3) frustration of the goals

established by Congress in the NNPA.

The nuclear export health, safety and environ-

mental review process of this nation is geared to the

American system of government and to the U.S. Government

perception of priorities. Other nations have significantly

different systems of government and very different govern-

ment priorities. Developed nations make choices about

risk assumption and environmental protection that are

consistent with their peculiar government priorities, and

which do not necessarily match our own. Some lesser

developed nations have decided against expending limited

resources on many environmental matters of concern to

g42 027
-26-



certain developed nations. Moreover, some foreign nations

may very well posses = different attitudes toward risk

assessment than does the United States. Westinghouse

submits that such matters are policy decisions that

clearly fall within the sovereignty of the foreign nation.

Clearly any reversal by the Commission of its past policy

against considering foreign health, safety and environ-

mental aspects of nuclear facility exports would inevitably

raise serious questions about United Scates regard for the

sovereignty of other nations and have a significant

adverse effect on the foreign relations of this country.

Westinghouse submite that if the Commission were

to conduct any foreign health, safety or environmental re-

views in connection with nuclear export license proceedings,

significant additional time would be needed to com-

plete the review process, with the potential for a diminu-

tion f.n Commission attention to U.S. health, safety and

environmental matters.10 The substantial delays which

already exist in the Commission review of export license

applications can only be exacerbated by the addition of

new foreign health, safety and environmental assessments

10 It should be noted in this regard that Commissioner
Ahearne in a speech to the American Nuclear Society
Executive Conference on September 11, 1979 observed that
"we are devoting a disproportionate time to international
matters."
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to the licensing process. The obvious result of additional

delay in the export license review process will be a

significant decline if not outright elimination of all

nuclear facility exports. Such additional delay would

create a major competitive disadvantage for American

exporters, would result in fewer exports, and seriously

and adversely affect our nation's balance of payments.

Finally, any interpretation by the Commission of

its legal mandate as authorizing foreign health, safety

and environmental reviews of nuclear facility exports

clearly would fly in the face of the goals Congress was

attempting to achieve when it enacted the NNPA in 1978.

Such an interpretation of the Commission's legal authority

would do great and perhaps irreparable damage to the NNPA

objectives. Spurred by a growing concern about the

damage to the security interests of the United States and

to international peace and development posed by the

international proliferation of nuclear weapons, in 1978

the Congress enacted the first comprehensive legislation

aimed at curbing the proliferation of nuclear weaponry

(P.L. 95-242, 92 Stat. 120). A keystone to achieving

foreign nationt,' compliance with the restrictive non-prolif-

eration provisions associated with U.S. exports was to

assure to potential foreign purchasers the reliability of

the United States in meeting its commitments to supply

-28-



nuclear facilities and components in an expeditious

fashion. Obviously if this could not be guaranteed in

some manner, such foreign nations would purchase their

reactor needs from other countries, countries which do not

require foreign purchasers to abide by any comparable set

of non-proliferation standards.

One of the declared policies of Congress in

enacting the NNTA was to "take such actions as are required

to confirm the reliability of the United States in meeting

its commitments to supply nuclear reactors and fuel to

nations which adhere to effective non-proliferation

policies by establishing procedures to facilitate the

timely processing of requests for . . export licenses".

(22 U.S.C. S 3201(b)), thus deterring such nations either

from purchasing nuclear power plants and fuel from foreign

sources from whom they are readily available with few

non-proliferation controls and with limited regulatory

restrictions or from establishing equivalent national

capabilities. Moreover, one of the stated purposes of the

NNPA was to "authoriz[e] the United States to take such

actions as are required to ensure that it will act reliably

in meeting its commitment to supply nuclear reactors and

fuel to nations which adhere to effective non-prolifera-

tion policies" (22 U.S.C. S 3202(b)).

It is clear, not only from the face of the

statute, but also from its legislative history, that the
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" timely processing of requests for . export licenses". .

was the method by which the policy and purpose of establish-

ing the reliability of the United States as a supplier of

nuclear reactors and fuel was to be achieved. For example,

during Senate consideration of the proposted legislation,

Senator Hollings expressed the concern felt by many that

the bill did "not pay enough attention to one factor vital

to the success of our Nation's nonproliferation policy:

The need to reassure other countries that we indeed will

be a reliable supplier of nuclear fuel and technology." 95

Cong. Rec. S1316, February 7, 1978.

This concern was not limited only to members of

Congress. For example, in a letter to Senator Church

dated January 26, 1978, Commissioner Kennedy of the NRC

stated:

"I believe that we will maximize
our influence in the nonproliferation
area only if other nations perceive us
as a reliable and predictable supplier
of nuclear fuels and equipment. Unfor-
tunately, many representatives of recipi-
ent countries with whom I have spoken
find us all too predictable, but in the
wrong sense. What seems to be predict-
able is that we will often approve
licenses at the last possible moment
only after expressions of urgency by
foreign nations.

***

" Energy independence is not the
exclusive quest of the United States.
Many nations, like our own, seek an
uninterrupted source of supply to meet
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their energy needs. And many of them
must rely to a much greater extent
than we on fuel imports to meet those
needs. Certainly our recent experience
in dealing with foreign governments on
nonproliferation matters confirms
this hypothesis. The widespread
international concern which has
recently been expressed reflects a
deeply-rooted sentiment reflecting the
desire of those nations to eliminate
or at least significantly decrease
their dependence on foreign fuel
sources. If these nations perceive
the United States as potentially a
capricious supplier, they can be
expected to turn to other suppliers or,
if they have the capacity, to develop
their own resources. The consequence
can only be a level of United States
influence over the nonproliferation
policy of these nations correspond-
ingly diminished at the very least and
possibly forfeited entirely.

"It is not only our nonprolifera-
tion goals which can suffer. If
export licensing continues in fits of
stopping, starting, and stalling, the
United States will alienate countries
with which it has had its closest and
most supportive relationships." (95
Cong. Rec. S1092, February 2, 1978)

Thus it is clear that any Commission decision to

conduct foreign health, safety and environmental reviews

in connection with export license proceedings would

contravene the clear Congressional mandate in the NNPA

directing federal agencies to perform such reviews in an

expeditious manner so as to insure the reputation of U.S.

exporters as reliable suppliers. Any involvement of the

Commission in foreign health, safety and environmental

i442 032
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assessments would undoubtedly result in protracted licens-

ing reviews and cause potential foreign purchasers to

conclude that U.S. exporters are unreliable suppliers.

For all the foregoing reasons, it is clear that

the Commission possesses no legal authority or obligation

to examine the health, safety and environmental impacts of

an exported nuclear facility in reaching its licensing

determination.

"2. Is the Commission's health, safety or
environmental review of export license
applications limited to the connection
of these issues with the U.S. common
defense and security or are there other
legal principles which permit or require
the Commission to examine these matters
as part of its licensing review?"

Any jurisdiction asserted by the Commission to

review health, safety or environmental matters relating

to nuclear export license applications must arise from a

Congressi.onal mandate. As noted previc asly, Westinghouse

does not believe any such Congressional mandate exists.

However, should the Commission find that its responsibil-

ities with respect to common defense and security autho-

rize it in some manner to review health, safety or environ-

mental aspects of export license applications, any such

review would of necessity be limited to the connection

between those issues and the common defense and security.

1442 033
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Westinghouse is aware of no legal principles

which would permit or require the Commission to examine

health, safety or environmental matters outside the

context of its statutcry framework. One Commission Staff

paper, in discussing possible procedures for analysis of

the current export license application, suggested some

type of " moral" responsibility on the part of the Commis-

sion to assure protection of the foreign public. However,

the translation of any such moral responsibility into a

base for Commission jurisdiction can only take place by

statutory grant from the Congress. To the extent that the

NNPA and the Atomic Energy Act are based on moral impera-

tives, the Congress has already drawn the line and given

the Commission the limits of its jurisdiction.

It also has been suggested that jurisdiction

of health, safety and environmental matters can be

grounded on the requirement of a common defense and

security determination because of the location of the

Philippine reactor near two important U.S. defense facil-

ities. Under such an argument, it is claimed that the

" Supplemental NRC Staff Answer to Petition for Leave
to Intervene and Request for Hearing Filed by Center for
Development Policy, Jesus Nicanor P. Perlas, III, and
Philippine Movement for Environmental Protection" (" Supple-
mental NRC Staff Answer," October 5, 1979).
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Commission should review the risks and health and safety

factors associated with the reactor to determine the

magnitude of the potential impact on any required common

defense and security determination. Such an argument is

totally bootstrap. Such an approach would make the

determination of the Commission's jurisdiction turn on the

location of a proposed power plant vis-a-vis the happen-

stance of an American military base near the facility.

Those foreign nations who are allies of the U.S. and where

we maintain military bases, would be most affected, while

those foreign countries in which we maintain no military

presence would be subject to no Commission review of health,

safety and en'rironmental aspects of proposed nuclear

export. Thur the most harm from adoption of any such

jurisdictional base would occur in U.S. relations with its

closest allies. It would be an absurd result for the

Commission to assert jurisdiction cf health, safety and

environmental issues in nuclear power export cases in

those instances where power plants are proposed to be

located ncar U.S. bases overseas, while at the same time

denying such jurisdiction where the proposed power plants

are not to be sited near U.S. bases. Obviously Congress

12The Executive Branch analysis contained the following
comment on the safety of U.S. military forces who are
stationed in the Philippines at bases near the proposed
Napot Point site:

1442 035[ Footnote continued on next page]
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never intended such an absurd result. Its statutory grant

to the Commission to make a common defense and security

determination was focused on the Commission examining any

non-proliferation concerns associated with a proposed

export. Congress never intended to authorize the Commis-

sion to review foreign health, safety and environmental

matters under the guise of the required common defense and

security determination.

[ Footnote continued from previous page]

" Questions have been raised about
our responsibility for the U.S.
military forces who are stationed at
the Subic Bay Naval Base. This base
is located about 10 miles from the
Napot Point site, and U.S. person-
nel 3re stationed there purs.. ant to a
Military Bases Agreement with the
Government of the Philippines, which
has guaranteed in that agreement the
security and protection of the U.S.
bases. The Philippine Government's
actions with respect to evaluation of
the site-safety issue, mentioned
above, are considered to provide
reasonable assurances, in accordance
with internationally accepted standards,
concerning the safety cf U.S. personnel
stationed at this base."

The Department of Defense, of course, provides one of the
important inputs to the Executive Branch judgment.

1442 036
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"3. What issues arising from the applica-
tion to export a nuclear facility to
the Philippines should the Commission
examine in any future public proceeding?"

The only issues which the Commission should

examine in connection with the application to export the

nuclear facility to the Philippines are those established

under the NNPA and contained in Sections 127 and 128a(1)

of the Atomic Energy Act. It should be noted in this

regard that the Executive Branch, both in connection with

the components license application and the facility

license application, has recommended granting of the

export license and has found specifically that each of the

statutory tests under the NNPA has been met. Although the

Commission legally must make its own determinations with

regard to these matters, the views of the Executive Branch

are entitled to great weight.

"4. What procedural format should the
Commission adopt to examine any
foreign health, safety and environ-
mental issues falling within its
jurisdiction?"

Assuming that contrary to the view expressed

above the Commission determines certain foreign health,

safety or environmental issues f all within its jurisdic-

tion, and assuming the Commission decides in the instant

case to examine any such foreign health, safety or environ-

mental issues, Westinghouse believes that under applicable

1442 037
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statute and Commission regulations such a hearing should

be based upon the procedures provided in 10 C.F.R. Part

110, and c'<ould not am -' pass any adjudicatory or trial-type,

on-the-record be -itig . 7n :his regard Westinghouse agrees

witi. the recor..MnA' tion of the NRC Regulatory Staf f

concern.ng heat.ng procedures set forth at pages 9-10 of

the Supplemental NRC Staff Answer. The NNPA, in authoriz-

ing the Commission to adopt regulations establishing

procedures for the granting of nuclear export licenses and

for public participation in such proceedings, specifically

provides that the procedures do not require the Commission

to grant an on-the-record hearing in any export license

proceeding (NNPA, S 304(c)). Commission regulations

adopted pursuant to the NNPA provide for hearing procedures

in export license cases which exclude characteristics of

on-the-record, trial-type hearings such as rights to

cross-examine, discovery and issuance of subpoenas.

Indeed, 10 C.F.R. Part 110, which " constitute the exclu-

sive basis for hearings on export license applications"

(S 110.80), specifically provide that Commission licensing

decisions on exports "will be based on all relevant

information, including information which might go beyond

that in the hearing record" (S 110.113). Thus, it is

clear that Commission regulations do not cor. template any

on-the-record, trial-type hearings for nuclear export

license proceedings.

-37-
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Further, Westinghouse believes that the appro-

priate hearing procedure is one using a format consisting

of written comments. In this regard Westinghouse agrees

with the position expressed by the Office of General

Counsel ("OGC") and the Office of Policy Evaluation (" OPE")

of the Commission at pages 11-12 of their October 3, 1979

Memorandum to the Commissioners entitled " Request for

Public Hearings on Philippine Export License Applica-

tions." In that document OGC and OPE recommend that with

respect to substantive issues any views of the partici-

pants initially should be submitted in writing. While

Westinghouse believes that no oral argument should be

necessary and that the Commission's determination can be

made solely on the basis of the written comments, OGC and

OPE in their document suggest that the Commission may

determine, after reviewing the written documents, "that

oral argument would be useful on certain selected issues

and order such a hearing on an expedited basis" (p. 11).

In the event the Commission were to adopt such a view, the

major purpose of such oral argument should be to enable

the Commissioners to question each party in order to

clarify positions. Oral argument to the Commission thus

substantially is different from an oral presentation of

witnesses and testimony, and if the Commission elects a

i442 039
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procedure which, even as an optional matter, allows for

oral presentations, such a procedure should not be turned

into a trial-type hearing process.

Westinghouse believes taat the Commission's

adoption of any procedures beyond those of allowing

written comments are fraught with danger. In this and any

other license application, the Commission must zealously

guard against being used as a forum for allowing political

debates under the guise of examining matters relevant to

whether to grant an export license. Attempts already have

been made in tne present proceeding to drag issues which

have no bearing on this proceeding into the Commission's

arena. Several groups petitioning for intervention appear

to be comprised of political opponents of the current

government of the Philippines. Any opportunity which the

Commission affords such groups to present orally their

political grievances cannot assist the Commission in the

fulfillment of its responsibilities concerning nuclear

export licenses, but only can serve greatly to harm the

U.S. relations with a friendly foreign government, a

situation clearly inimical to the U. . common defense and

security.

In the event the Commission elects to provide

for written comments, it is essential that the Commission

adopt a procedural format giving rise to a prompt decision

1442 040-39-



on the export license applications. The applications be-

fore the Commission have been pending for an extended period

of time,13 and f ailure of the Commission now to *;t promptly

and responsibly will defeat one of the main purposes of the

NNPA - to establish the U.S. as a reliable supplier of

nuclear facilities. ke submit the Commission should adopt

a timetable such that written comments be due twenty days

following the date of any Commission order authorizing

such comments. Although under ordinary circumstances

such a timetable might appear short, the following factors

militate in its favor:

1. The license applications are of long-standing;

2. One of the major thrusts of the NNPA is to

provide for prompt action on export license

applications;

3. The issues sought to be raised by the inter-

venors have been the subject of substantial

hearings and consideration by the Philippine

Government and the PAEC and, accordingly, the

intervencrs should have no difficulty in pra-

senting information on whatever issues the

Commission allows in this proceeding;

13The facility license application has been pending
for more than three years.
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4. The costs of additional delay in terms of

additional construction costs and lack of power

in the Philippines are very substantial; at:d

5. The U.S. role as a reliable supplier cf nucleer

equipment can only be viable if decisions with

regard to nuclear export licenses are made in a

prompt fashion.

Westinghouse believes that the Commission should

adopt a schedule whereby the entire export licensing

process, including the decision of the Commission, is

reached no later than January 28, 1980, with the following

as interim dates:

November 30, 1979 - Commission decision on
first phase of proceed-
ings.

December 7, 1979 - If Commission decision
orders any further
proceedings (which
Westinghouse submits
are not needed for all
the reasons previously
discussed), publication
of notice in Federal
Register defining the
nature and scope of
such further proceed-
ings.

December 27, 1979 - Written comments due
from all participants.

January 7, 1980 - Replies to written
comments due from all
participants.

January 28, 1980 - Commission decision on
export license.
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"5. If health, safety and environmental
aspects of a U.S.-supplied nuclear
facility are to be evaluated in the
NRC export licensing process, in
what specific manner should this re-
view be conducted differently from
the Commission's domestic reactor
licensing proceedings? Should the
scope of review be different, and if
so, in what precise way?"

In the previous sections of this Memorandum

Westinghouse has discussed at length the numerous rea-

sons why the Commission possesses no legal authority to

examine the health, safety and environmental aspects

of a U.S.-supplied nuclear facility in making export
licensing determinations. In the event that, contrary

to those views and the crior decisions of the Commission,

the Commission decides to evaluate the health, safety and

environmental aspects of the nuclear facility to be

exported, Westinghouse submits that the scope and conduct

of the review should be substantially different from the

Commission's domestic reactor license proceedings. Before

setting forth the Westinghouse position with respect to
such scope, we believe it is important to emphasize that

if the Commission were to adopt, in whole or in part, the

scope of review for exports that the Commission currently
utilizes for domestic reactor license proceedings, the
U.S. nuclear export program would become nonexistent.

Clearly no foreign government could allow the lengthy U.S.

1442 043
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licensing review involving detailed consideration of

internal matters. Accordingly, Westinghouse believes the

question raised by this item 5 is solely a question of

"How should the review be ccnductad differently from the

Commission's domestic reactor licensing proceedings?"

Westinghouse believes that if the Commission

elects to evaluate the health, safety and environmental

aspects, such evaluation should be limited to an assess-

ment of the regulatory capability of the recipient country.

Such an evaluation would be limited to an overview of the
l4regulatory process of the recipient country without in

any way purporting to assume any of that country's responsi-
oility for safety. The NRC evaluation should not in any

way attempt to independently conduct or utherwise duplicate,

in whole or in part, the health, safety and environmental

assessments performed by the recipient country. Utiliza-

tion of nuclear health and safety standards similar to

those established by the NRC or the IAEA, or equivalent

standards, should be conclusive evidence of regulatory
responsibility. Absolute equivalency should not be

The NRC might factor into a determination as to the
nuclear regulatory capability of the recipient country the
question of whether the recipient country, in addition to
vendor expertise, has made arrangements to have access to
or has utilized outside experts, including that of the
IAEA, to augment its own capabilities.

-43-



necessary or desirable; rather, the inquiry should focus

on whether the standards utilized demonstrate a commitment

to evaluation of health, safety and environmental matters.

The goal which Westinghouse suggests if the Commission

decides to conduct, contrary to the views of Westinghouse

and the Commission's own past decisions, any review of

health, safety and environmental aspects of a U.S.-supplied

nuclear f acility should be to help insure that the recipient

country approaches its nuclear program with a sense of

responsibility comparable to that in the U.S. or other

technically advanced nuclear supplier nations.

In a Staff document entitled " Procedure for

Staff Analysis of Philippine Reactor Export," a draft of

which, dated June 14, 1979, has been provided to Westing-

house pursuant to a Freedom of Information Act request,

the Staff recommended that Staff review be conducted at a

level similar to that discussed above (Level II in the

June 14, 1979 document). Westinghouse urges the Commission,

if it otherwise elects to review health, safety and environ-

5
mental matters, go no farther than this recommendation.

I Other potential levels of review discussed by the Staff
in its document included evaluation of the seismic and
volcanic design bases selected by the PAEC (Level III) or
full Commission construction permit review (Level IV).

[ Footnote continued on next page]
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"6. Are there any factual or legal con-
siderations which would justify a
different NRC health, safety or en-
vironmental review for some export
license applications than for others?
Specifically, are such considerations
applicable to the present matter?"

Westinghouse submits that the standards to be

applied for review of each export license application must

be identical and that the Commission cannot apply varying

standards to different export license applications. If

the Commission adopts the view that it has jurisdiction to

conduct any type of foreign health, safety or environmental

[ Footnote continued from previous page]

Westinghouse believes that adoption of either of these
alternatives would be destructive to the U.S. goal of
nuclear non-proliferation and would adversely affect our
national security. Serious problems in U.S.-Philippine
relations would arise from any attempt by the NRC to
conduct either a full construction permit review or a
detailed and duplicative evaluation of the seismic and
volcanic design bases selected by the PAEC. The Staff
noted with regard to the so-called Level III review that
such a level of review "would have a clearly adverse
effect on the US image as a reliable supplier," "could
well lead to serious problems in the US-Philippines
relations" and "could do serious damage to US national
security." In its criticisms of the so-called Level IV
review the Staff spoke of such damage as being irreparable
and the impact on our national security as being strongly
adverse. Westinghouse concurs in these Staff assessments
of any level of review beyond a review with regard to
nuclear regulatory capability and responsiveness to
legitimate safety issues.

1A42 046
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review for an export license, Westinghouse thus believes

that such a review must be essentially the same regardless

of what country is involved.

In the present case the intervenors have attempted

to assert seven issues for public hearing. As a legal

matter if any of those issues are considered in this

proceeding, Westinghouse sees no basis for excluding

such consideration in other export license proceedings.

With regard to factual considerations, obviously if the

Commission elects, contrary to the views expressed here,

to conduct a full-scale health, safety and environmental

review, it will be necessary in each instance to focus the

review on those matters factually relevant to the particu-

lar export involved. However, within the framework

discussed in answer to question 5 above - to-wit, that the

review by the NRC should be limited to an overview of

regulatory capability, the factual review-for each export

license would be substantially the same. The Commission

in all cases would need to look at the regulatory frame-

work adopted by the recipient country.
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CONCLUSION

Westinghouse submits that the Nuclear Regula-

tory Commission does not possess the legal authority to

evaluate the health and safety characteristics of any

nuclear facility which is the subject of an export

license proceeding, and does not possess the legal author-

ity to review the environmental impacts of such facility

in a foreign country. Westinghouse further submits that

to the extent the Commission has a responsibility to

consider environmental impacts of nuclear exports on

the global commons, the generic environmental impact

statement prepared by ERDA on U.S. nuclear power export

activities satisfies the Commission's obligations.

Commission responsibilities with regard to

nuclear exports ultimately must be found in statutory

authority granted to the Commission by the Congress.

That statutory authority is contained in the Atomic Energy

Act of 1954, as amended, including the amendment made by

the Nuclear Non-Proliferation Act of 1978. The clear

thrust of that statutory authority is to invest the

Commission with nuclear power export licensing authority

so as to further U.S. goals of nuclear non-proliferation.

Any position taken by the Commission which would allow

for investigation of foreign health, safety or environ-

mental impacts will frustrate the attainment of nuclear

1442 048-47-



non-proliferation goals established by the Congress, will

adversely impact on United States relations with foreign

countries, and will adversely affect the position of

the United States as a reliable supplier of nuclear

material and equipment.

Westinghouse also urges the Commission to act

promptly in this matter. The facility export license

application before the Commission has been pending for

more than three years. Congress in the Nuclear Non-Prolifera-

tion Act of 1978 made it clear that expeditious processing

of nuclear export licenses was required. Unless timely

consideration and prompt action is taken by the Commission,

this goal of Congress and the major goal of promoting

nuclear non-proliferation will not be achieved.

Respectfully submitted,

//,
n / d if

rot ,}{M
u -

a

M\ 24V TC
Seamans, Cherin & Mellott

Counsel for
Westinghouse Electric Corporation

Dated: November 19, 1979
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE COMMISSION

In the Matter of :
: Application No. XR-120

WESTINGHOUSE ELECTRIC CORPORATION : Docket No. 50-574
:

(Exports to the Philippines) : Application No. XCOM-0013

CERTIFICATE OF SERVICE

I hereby certify that copies of the Memorandum of
Westinghouse Electric Corporation in Response to Commission
Order Dated October 19, 1979 were served upon the persons
listed on Attachment 1 to this Certificate of 9ervice by
deposit in the United States Mail (First Class), postage
prepaid, or by messenger delivery, this 19th day of November,
1979.

d
~

n
Bafton Z. Cowa y (
Counsel for
Westinghouse Electric Corporation
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U. S. Nuclear Regulatory Commission James E. Drew, Esquire
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Washington, D.C. 20036
Richard T. Kennedy, Commissioner
U. S. Nuclear Regulatory Commission Barton 2. Cowan, Esquire
Washington, D.C. 20555 John R. Kenrick, Esquire
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Washington, D.C. 20555

John F. Ahearne, Commissioner
U. S. Nuclear Regulatory Commission
Washington, D.C. 20555
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To The Minister of Energy
The Soli 91 tor General
The Preirident, Nnennt Power Corporsiian

. m. .~
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.

2*
,

.
.

_ Circumstances relating to the nuclear power plant project,
,

, snare specuaus4y sne auure to case on wesungnouse to occure an
appropriate Qm licensen for the nuclear reactor comp %is,
pieces in serious dout:t the ability of Westinghause to_ perform its
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.
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you are hereby directed tp evaluate the situation, and if warranted,
to terminate tiie NPC-WIPCO contract, for cause.

. 4

J ~
'
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Our Lord, niniteen hundred and seventy-nine.

| :- .. ,

. . n . s. .. ..

. w
"

.;T .. .'. .:2 0 P f ,'._.'. ~ ' l / - ---

- - -
-- .

*
.

.. .

,' _$~~~ -
. {) '

.-

: , ,. _ ...,

...,_._-.'...;.. *
. Lic of the Philippines.. - ;. . .

_..g-.-- ._

..

_ __ g,
u .-u.u z. . a . :. . w . . ,- -

* -

:- :::.= ::=:-r.g.=::4. .[*ws : . .~ 'g' ~
-- '

'.T J y,;Qf,:-Ti rK .j i-

fy .- Syr j
-

=. :|-~ |
: .., .

t *

.i .

| - = . ,
i

-
*

. ,
t

* - s.

*

Exhibit 1: -

*
,..,

,
,

.

. ..



I

$8 ob' l,.s .
s

* m * @- . .. ..
,

.
.

G ~ #
---

NRC 3HDA i..

b
.* * * ..'y w . .Y,

.
-. ..,

.g'-RCA AUG 06 0636 y \,
.

[, op
,K,, ;V .. .. . .

N.E BHDA ,1
,,, p.,, , ,, ,,, . ,,

hA
.

. ., : ,, . 1..
. : *;H , v ; t, * >

,. . . .: ..>. . . e. ...e :

C $.N 5'Nb.%.r?*[~h.bu g.=*s'.". ,i. YU.Y?0

*

''''5h3 BID".Y,.>r.
'. . ,p

.g $Y Yg ...,.,
g pi .* i ry

c.. . e., . . . , , .. ..
,'

T

ZCZC YWB9105 PMU'llt.
..._.-? .- %... .9, d'* | '* h..

''
*:'

*
,, .

.
. . jr *, w.

.

[*. . . , .PS8338/SP 132209.
'Y--, .

UR5N' CO PHt'A I21' -"- ...P- * * - " - * * *- . * P 4
* * *

.

MANILA 12. 1/1 16 6 1. S3. L. . . *. 1*.. .. . .. .. ..
. .

.
~

CHAIRMAN : JOS dPH ft HE*d5R IE i'. '**.''?.#O*56'N ",'*'~h.YN.*' ).* * * ' . ." k. I*
h

'# *
. ..

US NUCLEAR REGULATORY C0t211SSION
* '' **

' , * .
** *-

.

WAS HDC20SS S t.
.

..

V, .q
-

. . .. .. . , ... . . . ., , ..

*4*'. g... . .

>. : .~e . a. . . .: u .". . .. . . . .. . . . : , . o. . . . * *. ' * . .v..
.. . . . .. . .. . . . . . .

Q,;. .< 4
-.. .

.. .
.. ,.. . . . . . . ..

*
. . 9AS THE NATIONAL REGut.ATORY AGENCY, . PHILIPPINE ATONIC ENERGY

. M'h1. , , , . . , , ,

COMMISSION HAS ALREADY ISSUED. A IULL CONSTRUCTION PERMIT f'T-
~

-

b]h
*. .

; .. .FOR THE. PHILIPPINE. NUCLEAR POWER; PLANT..STOR DECISION ~

.e* Ms @'

. , ]. ARRIVEO A7. AFTER EXTENSIVE ;5AFETY REVIEW OF".PSAR .]"''h ,. .' "Q,(.Q,. i .5."T@Z
**

..
*

.

". < AND A,FTER .A Lt .* .I S. S U. E. S '.RA...IS..ED.,*s.B.Y > TH.E..,' 1,97 5 I AEA e
,

4D. *:w M ,;i.
.

:. .
". . ; ]. .W~.T r.j

ya_,4M ,<.'.%.. .,|V.& *":;2. . W' ** . . . , . . .'. '.,,Fl. .t .
~~

.i.-.-
. . i w? % . .~. . . . <,;,e.~ T.'i: TNW, ...mdvM @:m

. .
- - - .. .

' 9'' '

.

.

' Y *.W:4W @
"-.

:' . . . - ~:. u , ., e . . . y.,. . , . ,,,.
, . .. CO.L..t. ,WASDC. 20SSS * 17.7&*. IAES.cMq;@26.4 ' L' A'.T.. *1..u: r!p!D:McW'2MrEf& h T.1w,4is'Jki '' L:.

-~ , . . o ,. i v.

.-

% .:u.5 Mw.'*/p
Mn'..fU ., e n. -|' b,;. .''. T.*g. . .". e..er.s. ga.w'W.fi~.}%'t.;M*9.

y:. .: d.u- . . . < ..

L%d.?!AtW,*s.'';X-y*.y'.f:r P: ',' ' ,-| +- n
1- r

.-W. :.<.4. .. '.:,,%: :s:0I: . :: ,: :r;~ - * :-~.~~. O., ;g=.wn. >
' . . 1- .%.. nr::::.-Q< L:?.L Q.*z.*c.y,:

.cW;. 4 J.

:'M.

P/2,..,,y a.r.-.... . ::::>.Wy::::. A :.'-:' *% * v' . .-!, .,.? < , y*. '.- n . ,': ' . f. f.5*..' ..-.:'.:....' *
..

. - ..
.

. .
. . ,. . . . ..

. , ' , . .. " ~ ' a.m. ..~.- -

,. ,. ".5ATETY. MISS ION HAVE . DEEN * ADEQUATELY. ANO,..1.",.:., g. ,,. f.
.,f,4.,g.,. /pu, . y. .p; y;y,4

. . - t. . . , . . , . . * :; . ., ; f, . . .. .
. . gr-. . . . . .

.g..
- ?' c.u.;; , Q' [.L. Q., M 'td. hT'* f

,*

.. ..SATISFACTOR ILY ADORESSED .BY.* APPLICANT NATIONAL.~ POWER"' D Q.y
"

f,s.g,' tic.g
. g 'fi . !

'. ..g, CORPORATION ON. DASIS; 0,F. RELEVANT.USNRC .SAFCTY. REGULATIONS , ..-gr.gg,'9,d 7Mg
.

. .

. W AND CR ITER IA. STOP .THIS'|.CONNISS ION.' UOTES' WITH. DEEP . CONCERN . .:. .< .h..q.y . ..

* * THE CONTINUOUS DELAY ORISSUANCE OFI EXPORT' LICENSE BY ~ . " . ' ' "| T *,T.f *7'i %UNITED STATES GOVERNMENT'STOP PAEC FORMALLY
. ,

$ w.-na.

AND STRONGLY URGE GRANT ,CF EXPORT
-

. it',W. . .. . . . . -
. ..

w

. %f,: $h3.,%h6.. ..e ';A~'.tlj...N.n..:. . . . .un m.;.rf, M.&. V. ..*.%
., .. .. .

?.*.v' .i: . . .q., .
. *... . .,:!v, .|. .

. . ! " :' :' T '- -.a .'
. -

*.
. .* .

. .

COLi.PAEC .,. . '' ,'; J-J~ >,Jjfa * ' "' * M -
'' 1''' *** ' '* ''.

|. - .

|
-

,

il .

|
s. .s.-

. . .
*

..
.. . . -

m. ,.~. .. . - - *- -
. ,'

,. . . .,
.

1

P3 . . ] y \
3

.

LICENSE FORR PNPP-L AND REQUEST STATUS 'INFORMATION
|STOP REGARDS *

. ,
* *

| |.

DR ZOILO GARTOLOHC .D* '

- 0FFICER IN CHARGE PHILATOMIC. *

. . . f*R.f.p;
..

. . . ..; , *. . . ': . . .: !y. / . . w:.. -*w. >. . . . . . , . M "". t.i. * '.. ~ . . . ' ~ ' : ' *
.

*1
- *.

. ' ' - - . . . , ' - . j,i 1. * 4,a. . Q.
.^* t -

-&% .~; . :., '
. . .

-- . . "..
.

COLL PNPP-1 * *

. . . '.. .. . * . . . . . . . , . ' . * * ' s .81. . .
. . - '+-.

q,.,'.
. .- , . . , . .. . . .., _ ,g I. . . . . . .. ,

. ,
.. . . ... . . , . . . ... ,

* * *.. .

; . . . . .-
. .

-.

pp. s ',
.

,. .. .... . . .
.

.. .

1. ,.

.. . .. . . .. :. ~ ... a T f.. . . . - .
.

. .
.

.

.x. . . s . . . ,. .
. . . . . .; . ;. . . ...

. ., .s ,
..

;,,. ner, .; r W .;cr { ." . c'. .c- m 2 05.3: p[.t7;;
. . . . ..... . . . . .

.J.'. , l. ..'. ( e. .
.

: ~ --

, . . . . . -

, . ... .
. ,

' ^
' .

%,, |. . .
. .

NNNN ~'. . -- -

Exhibit 2
. - . . .

. % # 0 *



,

..

THE WHITE IIOUSE ,.

'fw. spa >cros ,.., , , . , . .

: ,, .
- .

-
.

,

,, '..c,
~

..5'A*.sgust 8, 1979
,

- ..

. ,,

.

To Eckert Kirby
. .

Thank you for your lettars cor,cerning the timingn<, , ,

of action on the export license applications .for
the Philippine Wclear Power Project. '

.
.

,

I, too, a= concerned that delay in the resolution . .

f . .of this =atter could have an adverse i=cact on
- 1

'' "

cur nuclear acn-proliferation objectives, as -
well as on cur ralations with the Philippines. . .

! ,have therefore asked =y staff to review the. , . ,
*

,

sestus of this issue thoroughly. As you knew, 3

there appear to be continuing concerns about - [
the health and safety a.9pects of this project . j
which need to be resolved by. the gcuernw't.of t

- 2- - Ithei Philippines.
.+ I.

I think it seuld, be- helpft:1 for you' to nest. with .

=y staff to discuss the project is zaore decail.
Gerald oplinger of Dr. Br:ezi ** 's staff .will. .,

be arranging a seering with you very soon. I
~

can assure you that we will continue to aceitor,
pregress on this reactor to avoid unwarranted. --.

or unnecessary delays. - ..

' |

Sincerely,. ,

--

.

p- -EW 61~

'
.

.

-

. v-
Kr. Scbcr E. Eirby

' I

Chairran
~4estinghouse Elcetric Corporation -

f
*

Pittsburgh, Pennsylvania 15222
. ,

>

q.

,

F

4

h ~

I f,
:

'

:
* J
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U OF OCEANS AND INT PRA'. MAL*

ENVIRONMENTAL & SCIENTIFIr AFFAIRS
,

May 31, 1977 .? ' '

Mr. James J. Shen gh[ hDirector, Office of / I ., /t.International Programs 9.; dI,E% ~> ,'' ,Ti
g*

.iNuclear Regulatory Commission
U . .. f.3Bethesda, Maryland 3

'

-

c'.7.'' v '' fjQs.

,

Dear Mr. Shea: e7% ye
"

h

The Department of State on behalf of the ExecutiveBranch, recently has rccocmen,ded NRC issuance of an
export license for the Muelheim-Kaerlich reactor -

We are, of course, aware that Burgeraktion Atomschutz(XR-ll8).Mittlerhein e.V. has petitioned the NRC to intervene in
this matter and that a Commission decision on thispetition has not yet been taken. The Department's views
on the procedural issues raised by the petition were for-
warded to Pr. Chilk by letter of March 24, 1977.

In addition,

to call the Commission's attention to certain otherI should like to take this opportunity
aspects of this license application. The Federal Republicof Germany (FRG) recently has make a demarche to theDepartmen; of State on this matter.
the FF.G has pointed out that Among other things,

the petitioner has, under
German law and procedure, received a full opportunity topresent his position.

hearing on granting of the construction permits atThis has included both a pubt.ic
of a legal suit designed to halt plant construction.a representative of the petitioner spoke and the fi .ing

lich

The latter action was rejected by the German courts.
The FRG has noted that the granting of a hearing toO
the petitioner within the NRC expert licensing frame-'

worP would place the FRG's own reactor construction andoperating licensing process in doubt, with detrimentalforeign policy implications.
that receipt of reactor components from the U.S.The FRG also has indicated
within the " critical path" for reactor completion and

g are

day delay in plant operations.that delays in their delivery will result in a day-for-
e

%.
@
f
-

,a
.

d

a
=a
~ ~ .
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It is the Department's judgment that any U.S. attempt
'

to make site-specific assessments of environmental impacts
within the territory of another country would have major,
adverse political consequences. A majority, if not all,
governments would be expected' to take the position that,- ~3

among other things:
r".

-- decisions affecting primari3y their national !
environments are a matter of sovereign respon-
sibility;.

I
-

-- relatedly, the degrec and means of public parti- a

cipation in the national environmental decision-
fmaking process, which involves a relationship

between the government and its citizens, should
*

not be substantially influenced by the actions
of other governments; and

-- they have full competence to make the necessary
analyses e.nd judgments.

Further, from the practical standpoint, it would only be
possible for the U.S. to make a meaningful environmental
assessment in another nation with the full cooperation
of the government involved.

In the case of the present export license application
for the Muelheim-Kaerlich reactor, it is clear from the
demarche made by the FRG that it would not favor any
efforts by the U.S. to superimpose a further environmental
review on the FRG's internal nuclear reactor licensing
process.

Finally, it is our judgment that to delay issuance
of this reactor export license would be inconsistent,

with both our non-proliferation and , energy policies.
With regard to the former, reliability of the U.S. as-

a supplier of light-water reactors and their fuel to
nations sharing U.S. non-proliferation objectives is
a keystone of this policy, which is contained in the
Administration's recently introduced legislation, the
" Nuclear Non-Proliferation Policy Act of 1977." Insofar

r-

as energy policy is concerned, the President has deter- 2
mined dat light-water reactors provide a proven

@?.

1

. -

.

Exhibit _4_
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'

technology nich will be used in the uitec States to
-

help us meet current and future energy needs. In
comparison with the United States, the FRG and most
of our other allics have far more limited indigenous
energy resources and, hence, are even more dependent
on nuclear power than we plan or need to be. We arc '

committed in the International Energy Agency and else- I-

where to cooperating with these nations, including the
FRG, in efforts to meet their vital energy needs and
decrease dependence on high-cost, unreliable sot.ces
of oil. Any deferral in issuance of the Muelheim--
Kaerlich reactor export license on environmental
grounds specific to the territory of another country
would appear to run counter to these important U.S.
policy objectives. --

Sincerely,
if-

'

4% <N ' ' >fD'
v

Louis V. Nosenzo
-

Deputy Assistant Secretary
.

$

e

.

o

4
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" IN THE UNITED STATOS D'S!!JC*. JOUKT
TOR THE D2 STR2 CT CT C'OLiri IA .

-

SII?.RA CLUS, et al., )
).

.

P2aintiffs, )
)

v. ) Civil Action No. 2F67-73
)

ATCMIC INERGY CC?ttl1SS2CN, )
et al., )

.)
Defendants. )

.

DISTRICT CF COLI2MSIA. SS ..

*
ATTIDAVIT

I, MARK 3. FILDMAN, ' being duly rstot n, depese and'5cy:
'

1. I am now and have been since .?aruary 30, 2974,
,-

.

a Deputy Legal Adviser of the Departmor,t of State.
,

2. The Department of State is ei ths view that

subject |.ng the Export-Imperi Zank .(I::f r. tank) to the*

disclosure and impact st ater. ent r equi t i . ents of ses-t ion

102 (2) (c) of the National ,Taviz e.. ment al Felicy Act

with respe,ct to export transactiens which have t he is
so3e significant environmental effect in a fe:ci.in

.

country is like19 to }mpair the ef fe . isences et P::i H . nt
as an instrument. for preret ing t he ...i t.,:n cer:: ci ce c

the Uni t ed Stat es , and 'r.sy gi g : 13..- to r teign twlic)-o

preh3ec.s. It has sacne:. tl e:-e ewm S * ens :n t hc

light of the fo12 ewing ronsider atic..- ..
~

3. The rsport-Icpo:t rar.i. ; 2 4.y . .1 iir;.e: : .s e t voir-

in isp2 ementing the tr de and rin.en. .-1 ; olicice. ..t t h..
.

- United States. Fir,ancirug ! s er i::: s . .-l y. s t ..' . .y

.ajor export transactien. 4r t he t . . :. ! : . . t e . . i.' ..:
- American emporters to gain es is.x - .e ins. ..n i.ri1

export, it is genera 12y ne . ..sy th3: ... .titive

.

.

} }}8E.D".4N. AZTICAWT - T.WE 1
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-

financ:.ng a: ranges ents be of fe:ed. Eric unk. .=s evi sive

the United States with a way of =ceting the rempetit ien

fica national export credit institutions in other

indust:ial countries which o!!e: 1cng-t erm financing .

en special ter::s. The U.S., therefore, is assured

through the activities of Exi:r. hank that it will not lese
,

vital export contracts because of non-cempetitive

.
- financing arrang'ements.

~

4. It will be appreciated that experting nations

- must exercise restraint to avoid the ahpca~rance of

imposing' their own cencepts and views on t.he s egu at ion

of domestic affai:s of LEpc: ting countrics. It hns in

a pa:ticular been nade clea: that =any nations are
"

ext:smely sensitive about any suggestion that their

9
de.nastic activities may he subject, en envi: enmental

s

grounds', to the scrutiny or centrol of any other nat ion.

This attitude on the part of : any natiens hns led t o t he*

g adoption in the 1972 Stockholm Dee3araf f en en the !! aman

/ Envirennent and in several r ecent envi2 cnn.ent al t1 c.st ;. :s

of 3anguage hich expressly reaffirms the . eves i ign : i.:ht,
.

of all countries to centiuct their dr c> t ie .. tivit tru
'

O
in accordance with their cun envit or . nt..1 ps1 icier.. v.c

developin? countrict, par * d cM 3 aT 2,y , .I ..vc . . , 3 ** t.e-d ** s.t. :

concern over any environmer.tal cent r et s et : :..: d eri!. et

g industriali:=d csuntries which =i !.t '.:. e i N- i r . cy c l . ; -i
.

:. ant projects more costly.

5. The Depart = ant of St at e . ect !' n. ly 1.ci t er. .

4
.

. hat interr.ational ag:ser.ent s .wd u.s ; c .s t s ve . ..; . . ..
-

'

. ate the :.nst eff ac~Lvo ryans ef . in ce: .s. !:~ . s t e. n 1.y
.

.

other states to prctect thei r ,s avi z e- :.t ... 1 t 'ie s..$ 1 1.

.
'
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environi.ent (an . preach support.ed by the l engtess
-

in section 102 (Z) of the Act) . In this eenn'e=tien,
a number of important steps have been taAen in :ecent,

years to prernote effective international solutiens for-
-

enviroh: mental problems. The 1972 United Naticas

Conference on the Bu=an aviror.r.ent in Stockholm ~

.

estab1Lshed the basic franeuerk for international enviaon-
. :nental cooperation, and a new U.N. Invironment Program

was created to coordinate and sti:nulate the environ-
, mental activities of various intergovern:nental organizatiens

,

Since the Stockhol:a conference, a series of international
- -

agreements have been concluded .o deal with the .w:st

pressing world envire antal concerns, including new

ifreaties on ocean dumping, =arine pollutica h om ships,
endangered species of wildlife, and the preservation

of unique natural areas. Work is now in 7: ogress en a. - ..

ecmp:ehensive treaty on the I.aw of the Sea, which will.

ado,,t further measures to protect the oceans h om
.-3and-based or =arine-based pollution. The Unit ed St at e s

.

/ ^

has been a =afor pror..oter and support cr of these effet is,
and a leading pr'oponent of rigezcus int ernat ional

environmental regulations.b For e.unple, t.he 11.5.
was host to the 1973 conference which predteced the

T.ndangered Speedes Conventics, and Ecas.-d'eu:ed :.2-

stantially to the formulatica and d cit f.ag s.f :he occa

Dumping, Ship 7o23ution ind 1;or3d ne:i: se c. nv. nt i.,nw

The Unit ed States is now by far the J.I: gest cent:ibut.r
to the U.M. Envitere.ent Tund, whJeh .re .i. t s in the

.
.

.e

.
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finucing ci i.- ernati:r.a1 envi: cr. ment a1 ; : e 9: a== .

At the ca=e ti=c, the United St at es h.es sene2uded a

nu=ber of bilateral agreements to solve i-utual

environmental problems, such as the 1977 Great Lakes

1Jazer Quality Agreement with Canada and the 1973

Colorado River Salinity agreement with renico. It
'

, also is pursuing programs for the exchange of enviren-
mental information and experts on a bilateral basis

- (such as the continuing U.S.-U.S.S.R. cr.vircnmental
exchange program) and on a Im11tinational basis (such

. .. . .

*

as the environmental programs of the Creani:ation for

_

Economic Cooperation and Development) .
s

6. It 'is believed that there, is a substantial

'

. possibility that this movement toward is.ternational
,

environmental cooperation and pcsitive envirennental

actica by foreign States within. their territorial
.

jurisdiction may be impaired if the Unit ed Stat es

Government were to insist that these he a (crmal and
public examinat' don under U.,S.. ps,oceduset of the

/ envizonmental effects in foreign natis n: el }~s cis ct ri
which these nations propose to us.det t aki wit h our

assistance, and which haye no signiff s .a.-t . f f .et sin

the U.S. environa.ent. In such cases, it is likely

that ran: ci the.se foreign nn-icap s r.: h *:-G . ..r., ... .

able the subraissic= of data te he ut.. d .:s cro.i t i. : t ..:::
analyses to be prepared *by ti.S. e. gent-i . . , i.: the

publi' cation by U.S. agenci es cf infista, :..a .2 iit ,n 1y. ...;

which might directly and epenly eb.-11. .:is. i he se i ...i. .
'

of their donestic enviren -::.t:1 3 c.1 i v ..:.e

.

.

.
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.-
.

-

7. Accordingly, if Ixi.. tank were to be direct ed-

to ecmply with'th's full disc 1csure and i= pact st a t en.cnt

requirements of section 102 (2) (C) of the 1:ational

Invircnmental Policy Act with respect to export .

transactions which have their sole significant enviten~
mental effect in a foreign ecuntry, the Departs.ent of

State believes that there could be significant

. embarrassment to the conduct' of the foreign relations

of the United States.
.

. ..

.

.

# J s.' A ? k . : ,-

. . - .

.
.

Subscribed and sworn to
* before me this 25th day

of March, 1974. .

. .

-

fir .i~

A' % .* * . . e .A . .

Notary Public

My cecmission expires:gy, p ,., 3 n gn
.

.
.

.

*.

.
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