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POOR ORIGINAL

PUBLIC SE?VIC: C“'M SSION
CASE 80008 - New Haven 1 and 2.

STAFF'S REPLY TO STATEMENTS
IN RESPONSE TC COMMISSION
CERTIFICATION TO THE SITING BCARD

to the Public Service Commission's certification of Ecology
Action of Oswego's motion for dismissal of the a*ciLVac on

in Case 80008. The Commissicn certified the motion to the
Siting Bocard with a recommendation that the application be
dismissed. (Order of July 10, 1879). We ruply primarily

to the applicanéé' (Mew York State Electric & Gas Corporation
and Long Island Lighting Company) submission dated July 25,
1979. We will alsc respond briefly to ccmments of the Departmen

of Environmental Conservation (DEC).

II. BACKGROUMND.

On January 22, 197° the application in this case

was docketed by Chairman Zielinski. On Februarvy 23, 1979
the applicants submitted zre-filed testimeny in the remnanded

Jamesport proceeding (Case 80003). That pre-filed testimeny

B

-

included the following Questions ané answers:

[

Q. What is your overall conclusien akout
the ultimate timing and ownership of
the Jamesnort and New HZaven units?
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CASE 8090 -3=

On March 27, 19

~J

9

o

cology Action submitted a

motion to dismiss the application alleging prematurity and
legal insufficiency. Ecology Action cited portions of th
above-guoted material and argued that since LILCO is not
firmly committed to the proposal in Case 77208 the application
should be dismissed. Staff and other parties replied to th
motion, and it was denied by the Examiners on April 13, 1979.
Ecolegy Action made an interlocutcry apreal to the Commission
in a document da-.~d April 26, 1979. The Commissioa by Order
dated July 10, 1279 certified the Ecology Action motion to

the Siting Board with a recommendation of dismissal. Parties

were permitted to submit comments by July 25, 13979 to the

Commission recommendation.
A. Staff's Positica.

Staff has taken the position that there is no
point in conducting costly and time-consuming hearings on
an application where one of the co-applicants is not certuin
if it will participate in the actual construction and cperation
of the generating units. We pointed cut that if, Ecclegy Actic
suggests, and as may be reascnably inferred Zrom the pre-Iilad
Jamesport testimony, LILCO has no interest in zuilding the
New Haven facilityv, there may be no basis for going further

; i } 1 : 3 hie 4ee (Q g2
in this case than develcoping a record on this issue. (Stafs

1124 £B5
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CASE 80008 -4

Reply, April 6, p. 2). We believed that the cguestiocn of
ownership could be differentiated from the gquesticn of need
where an applicant disavows itsinterest in actual construction
and ownership. We have pointed out that without knowing who
the likely cowners of the proposed facility are, it will be
impossible to conduc: the stat.tory balancing of costs and
benefits reyuired by Section 14€ of the Public Service Law.*
While we recognized that ownership may indeeé change because
of the dynamic nature of electric needs in this State, we
believed that we must be reascnably certain when beginning
the complex Article VIII litigation that an applicant believes
the proposed facility meets its particular needs or some othe
definite use f£of the ncwer and therefore stands ready to
construct it. In short, Article VIII is simply not an
academic exercise for the purpcse of siting hypothetical
Power plants.

Because we believed that the pre-£filed Jamesport
statements did not in themselves constitute a sufficient
showing of lack of interest to construct and operate the

proposed units, we recommended dismis.al of the Zcology

* For examplLe, sectlon 143(9) of Article VIII provides that th
Siting Bocard must determine that the proposed facility is in the
public interest considering "the total cost to socliety as a whole.
Total cost inc*,-os :he specific cost of constructing this facility.
Costs of capital and benefits derived from early installations,
i.e., fuel substitution, depend upcen who the owner(s) will De.

1124 236
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CASE 80008 -

(v}
|

Action motion without prejudice to resubmit it at a later
time. However, we have pursued the gquesticon of LILCO's
seeming disavowal of its interest in the propncsed New Haven
plant with interrogatories submitted t¢ LILCO on May 23, 1979.
We specifically asked LILCO whether it intanded to construct

the proposed facilities in view of the pre-filed 80003 testimony

smissicn bcenefits

»

and in view of its own assertions regarding tran
assdciated with adding downstate rather than upstate capacity.*®

To date, no response to the interrogatories has been provided.

* We asked:

(3) In view of Mr. Madsen's statements

in the pre-filed testimony on remand in
80003, "that building this facility at
Jamesport, in this particular time period,
~% clearly superior to all the other planned
fac.ilities in New York State regardless of
Jamesyort's ownership or which area of

New Yoirk State (NYS) is forecasted to

be grow.ng faster at the oresent time",
does LIICO at the presem time intend

to construct the units p: ‘mosed in Case
800082

(6) If not, is LILCO's participation

in the application based solelv on anti-
cipated statewide needs for capacity and
possxb;e statewide ¢il displacement rather
than LILCQO's own capacity needs, pcssible
econom.c or oil displacement enefits?
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CASE 80008 -6=

B. The Commissicn Decision.

The Commission, in recommending dAismissal of tha

application, deemed the applicaticn premature and legally

3

g

-

insufficient (Order, at 4) because the required balanci
under § 146 could not be carried ocut without specific reference
to a utility which intends to construct the facility. It
differentiated the various factual gquestions which must be
resolved to determine need for the facility from those

relating to ownership. It also stated that orima facie

allegations regarding statewide need are simply not enough
to allow hearings to proceed where the ownership ¢.zsticn

remains so clouded.

C. The Applicant's Reply.

In essence, the applizants have responded with a

1

reiteration of the argument that the concepts of ownership
and n- 'd cannot be serarated under the present circumstances
(p. 7). This is so, they claim, because utilities submit
applications only if they perceive some kind of need for the

additional capacity - whether it be on capacity, reliability,

justification for certifying all or scme of the propcsed

1124 /38
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CASE 80008 -7-

capacity. Implicitly, then, submission of an applicaticn,

r

the applicants argue, constitutes a genuine interest to
construct the facility, although that commitment may not be
binding in view of the changing nature of electric needs in
New York. The applicants also suggest that allegaticns of

statewide need are sufficient to sustain continued processing

.
n

of the application because ¢of the need for ccordinated state-

0
3

wide plannin

Ne]

for additional generation. They argue that the
pre-filed testimony in Case 80003 has been misinterpreted

and that the ceontinued presenc: of LILCO in the hearings process
and their contractual agreement with LILCO "are clearly evidence
of their intent to participate in the New Eaven units"”
(Applicants' Respconse, p. 26). The applicants also believe

that additional discovery and litigation can be carried out

if there should be new utility participants in the application

-

and that this -- rather than dismissal -- is the proper reply

to uncertainties regarding future ownership.
III. STATEMENT OF THE ISSUE.

Staff believes the issue which the Comm.ssicn
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CASE 80008 ~§=

cwn needs or for some other reascnably definite and legitimate

R

purpose, such as the sale of excess capacity to ancther utility
to meet its long-term needs. If the ajplicants have no such
firm plans in mind there is no reason to litigate this appli-
cation. In this instance the application rests on assumed

commitments and spreculaticn and it is legally insufficient and

subject to <ismissal.

IV. RESPONSE TO APPLICANTS' ARGUMENT.

The applicants' brief has done nothing te
overccome the Commission's objecticns to continued processin
of the application. The argument that need and cownership are
synonymcus just does not overccme the doubt raised by the
pre-£filed statements in 80003 which show a lack of interest
on LILCO's par~. The continued particination of NYSE&G

alone is not in itseif » 3ufficient basis

L]

O

r concluding

that it alone intends tc construct the entire

y

acility. 1In
light of the pre-filed statements in Case 80003, the requested assurances
of ownership are not simply "ccsmetic" as the applicants suggest,
they are crucial.

This was specifically spelled out bv the Cocmmission
in its Order (9. 8) which invites a reaffirmation of ownershi
by LILCO. The Commissicon statad:

i remature and 1

insufficient and will remain so un
preoponents are able to present e
pro

vi
that relates to the obakle cowner
proposed facilities and their ul:;

F124 29100
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o

Instead of complying with ¢

for "evidence" of

have merely referred to LILCO's conti

hearings. This doces not indicate an

operate the facilities, however. It

LILCO continues tc abide by its oblig
submit a joint application for an ups

Since the Commission's invi

r

regardi their intentions could hard

-
-

g

we assume the applicants were unable
assurances necessary tc enaosls: us to
that we will not be wasting cur time
obvicus remedy would have teen an atf

from LILCO management indicating its

terms to finance, construct, and c¢wn
manner stated in the application for

other definite statewide purpose.

dene and weould have satisfied in syubs

-
-

mission's concern. CQO's continued

can only be construed as an admissicon

carrect in its assessment and that th

taken at face value. Since

| O e
— -

indicate Q's uncert commitment

-

their intent to participate,

oresent intent

he Commission's
the
nued presence
intent to owni
mereals
ation to NYSE&G to
tate plant.

-

tat

-———

-
-

on to the appli

o
n

ca

T miym
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f
O

ly have ceen derstcod,

to provide the kind of

go forward convinced

and resourcas. One

idavit, under oath,

in unambiguous

in

-

£or some

This could have been easily

-
e .

£an rart the Com=-
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that the Commissicon i

e

-
-

-~
-

F124 291



POOR ORIGINAL

CASE 800¢CS

the plants, the Siting Boa

other than dismissal.

Further,

are "shocked" at "the concept exp

Commission that statewide needs
this application" misses

order. The Commission, as

not address the issue of need;
ownershipo Without apolicants
£ty construct a nroposed facilit

whether there is a statewide

As part ¢f its response to

July 10 Order,

the

been denied an opportunity

have been unable ¢o meaningfully

because "vague assertions" have been drawn

the applicants'

he point of

’

need is a purely academic exerci

apnlicants also assert that

to be heard.

alternative

statement that

they
ressed by the Public Service
annot justify precessing

the Commission's

we have repeatecly stressed, did
it reviewed the guestion of
who stand ready and willing

looking at the gquestion of

se.*
the Commission's

they have

They believe they

respond

-~
-~

or

e Commission

from unincorpcrated

or referenced documents cutside the record of this case.
* The Commission stated:

We 4o not share the belief that, in

spica of the ownership uncertainties,

the allagaed "statewide need for New

Haven" makes it desirable %£o continue

the planning and licensing precess

because there is a "likelihced" =hat

other utilities will purchase shares ]9 24 2{)2

in the plant. (Orxder at ». 6). |
There is merely a reiteraticn of the Commission's lecal analysis
concludine that mere speculation that other utilities will replace
LILCO as an applicant and owner is not sufficien: t0 continue
present processing of the application. tewide need is, of
course, a relevant consideration in 1eed dete:m-na iecns under
Section 146 of the Public Service Law
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CASE 80008 nlie

The implication the applicants raise is that they have been
unfairly prejudiced or deprived of basic rights staftf
Lelieves this position is both incorrect and misleading.
We believe an examination of the facts indicates that the
applicants have been on notice for some time that the gquestion
of intent to builé and own the proposed units would be considered
in this proceeding. The facts also indicate chat they have had
several opporturities to be heard cn thi=z issue.

Following the submi ‘tal of the pre-filed-Jamesport
testinmony, Ecology Action filed its motion of dismissal.*
The motion drew upon the applicants' pre-£filed Jamesport

testimony that raised ioubts concerning L

H
[
(8]
O
)
g
©
"
0]
0

and iptent to build. Since that time the questions raised bv

the applicants' pre-filed testimony have been repeated 1in

Ecology Action's interlccutory appeal to the Commission. They
have alsoc been raised by the Commission's July 10 Order Certifying
Appeal and Recommending Dismissal of Apvlication. Thus, up

to this time the applicants have been asked three times to

explain and clarify the Jamesport pre-filed statements.
Consecuently, Staff dces not believe that the apriicants

czi correctly claia they received inadecuate notice or

ogpertunities to respond.

0l0gy Action Motion of March 20, 1979.

O
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Applicants' reliance upon Mat

-
S

WOlanskz* is

Brief at p.

also of no halp to their

20). Apparently, y are att

that ..:.ements made outside the record o

cannot be used by the Commission or the Siting Board to reach

a decision upon

the issue of ownership or inte

"

nt to build.

-
-

We believe that a fair reading of Simpson v. Wolansky does

not suzport this position. Reference to and

cutside the recor’ of administrative proceedings has

upheld as proper practice.**

In the absence 2f unfair surprise,

S5 -

- -

insuf

or cross-examine, there is nothing prejudicial

in the use of extra-record facts. The test to

the appl

£ ants have been denied a right tc be

-

—~

R
-

whether or not the applicants have been subs

by reference to and use of material not formal

the record of this proceeding.***

-

343 N.E.2d 274,
Apreals was ¢:
who was fac .css--_
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and procn.ures
prcc==d-nga

38N.f7‘3§f
Simpson, the Cour
empicvee of the aba
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involved dissimilar
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An examination of the Commission's Order shows
that the applicants have not been unfairly prejudiced by
reference to or reliance upon the joint pre-filed testimony
of NYSE&G and LILCO in the Jamesport proceeding.* In fact,
the applicants have not pointed to any specific insw.ance in
which they allage unfair prejudice has occurred. Instead,

they merely assert in a conclusovy style that without specific

reference to or incorporation of materials, and presumably hearing
on need, they are being denied a fair opportunity to present their

case. This pesiticon is incorrect.

We submit that the applicants are nuow and have

been fully apprised that the statements of their own representatives

calling into question LILCO's plans to finance, construct or

2]

own tane New Haven units could be used as z basis for dismissing
this application unless clarified. In addition, the applicants
cannot claim that they have been denied an copportunity te exzlain,
rebut or withdraw their statements. In fact, the Commission Order
invited the applicants in no uncertain terms to clarify the
ambiguities engendered by the joint pre-filed testimecny of

NYSE&G and LILCO witnesses Madsen znéd Rider.**

et 1124 29
(FOOTNOTE CONTINUZED FRCM PREVIQUS PAGE] B

(1936) ; Matter of Beers v. Wickham, 25 App. Div.2d 163, 263 N.Y.S.
S7 (1966); and M.Y. State Acdministrative Procedure Act, § 302, 306
(McKinney 1979)

* Similarly, the Commissicr's reference to the 1379 New York
Power Pool Report, and other gending Article VIII cases 1is .c~
improper. These records and doccuments were available to the aprll

for their use in preparing their application and thei .-spcnse :s

the Commission QOrder.



CASE 30008 «lg-

Finally, we note that the applica

-+
ot
w
=]
[\
w
w
S )
[
H

of the importance of docketing of this applicaticn on
Januvary 22, 1979, by Chairman Zielinski (Applicants' Brief
at p. 22). Since the pre-filed statements calling the
applicants' intentions into question wvere nct filed until
late February, we see nc relevance in the dockating nrccedure

to our consideration now.

V. RESPONSE TO DEPARTMENT OF EINVIRONMENTAL
CONSERVATION'S PROPOSAL TQC sSUSPEND
THE APPLICATICN. .
The Department of Environmental Conservatiocn
(DEC) has responcded to the Commission's Order with a
statement that it agree:s "in part" with the Commission's
recommendaticn. It suggests, however, that the proper
remedy is not dismissal but "suspension" until prior

pending Article VIII applications are resolved, after which

time the application could be "rejuvenated." DEC conditions

this proposal upon agreement by the applicants that the applicatic

be considered newly-filed "for all purposes.” DEC rests its

recommendation upon an assumpticn that the wviability of this

application (e.g., need for the facility) could increase if

R -

current Article VIII applications are denied ané also on the
"Quality and gquantity" of the "effort reflected in the applicatio

n

4
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DEC's nrozosed suspension would be a conceivabl
remedy 1if the Commission's order was premised on a finding
that there is no need for this facility at cresent. The

- -

rder is not so premised. The Commission has determined

o
-
(2]
g
(B
O

that there is sufficient evidence to conclude tha
is uncertain whether it will construct and own New Haven
Units 1 and 2.

Therefore, should the Siting Bcaréd £ind that

ILCO is not a serious applicant, there is no reason ¢o

[

uspend considera .ion c¢f this application in the hope that

some other utility will assume LIL$O's role. Article VIII
was intended by the Legislature to achieve expeditious con-
sideration of applicaticns by serious propcnents. Here there

is seriocous doubt as to the intention of the applicants.

Finally, we do not believe the substantial amounts
of mcney that have been spent justify a continuation of this
application. The efforts ¢f these applicants in develoring

their proposal will nct necessarily be wasted if the application

-

s dismissed.* Mere suspension of the application will not

reserve the timeliness of the data as DEC appears £0 sugges=t.
- - ’

0

* We note :chat l6 VVCR. /0.27 provides that data from grior
Article VIIT applications may be used to satisfv the environmental
ua a requirements of :he applicable Article VIII regulaticns not-
withstanding the environmental monitoring data currency requirements
£ the regulations. Thus, an applicant could refile relving heavily
on the data already assembled for this application.
J " /
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It will, however, continue the state of uncer+taint

applicants and parties. We believe this is unwarranted.

VI. CONCLUSIONS AND RECOMMENDATIONS.

In summary, the issue before the Siting Board
is not whether changes in the New Haven-Stuyvesant applicants
can or should take place. Instead the issue is: considering
the responses of the applicants together with their pre-filed
statements in the Jamesport reopening, is there a reascnable
basis to conclude that an applicant or group of applicants is
no longer firmly committed to build the entire facility? We believe
the answer at this time is yes. The applicants were given
full cpportunity by the Commission's Order of July 10 to come
forward. In cur estimation, they have not done so. Without
definite proponents of the application, we believe fair and
efficient litigation of the application is not possible and
that the proper balancing under Section 146 of the Public
Service Law cannot be carried out. We therefore reccmmend

that the application be dismirsed.

Dated: Albany, YNew York
August 6, 1379
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?UBLZC a;?VICE “MN"":A

BOARD ON
ELECTRIC GENERATICN SITING AND THE ENVIRONMENT

CASE 80008 - Application of New York State Electr
Corporation and Loug Island L;ght;ng E
for a certificate of environmental compatibilict;
and public need to censtruct twe 1250 MW nuclear
or coal fired electric generating units at a

site in New Haven, Oswego County or alternatively,

Stuyvesant, Columbia County. (New Haven Units 1L
&2).
CERTIFICATION OF SERVICE
STATE OF NEW YORK )

:  8$8.:
COUNTY OF ALBANY )

This is to certify that a true copy of the Reply
Brief of Staff of the Public Service Commission, in support
of Interlocutory Appeal by Ecology Action of QOswego for Dis-
missal of Application was served upon the persons appearing
on the attached list by depositing in a post office box

regularly maintained by the government of the United States

in the County of Albany, State of New York, and inter-

agency mail of New York State, on August 6, 1379

 —
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SCCIZET IS8, 37TV 30-336 AND STV 30-327 - In =he tatsar of law
State Zlectric ané Gas Corpeorasicn and lLong Island Lighting
(vwew Zavren L ard 2)
CASZ 2G0CS = lew Zork Staszs Etlectric and Zas Corsoration ard
<S¢ Is3land Lighting Company - lew Laven/Stuyvesantc wuclear
Generazing Taciliey.
ACTIVE PAPTY LIST
“c"ﬁou- +anner, Is3., Chairman Cavid A. Zngel, Zss.
Smis Zalacy and Licensing 3cazd Senior Attorney Isr Znessy
.ax-od 3zates luclear Regulatsry Mew ‘lork =:a- :ega:::sn: 34
cermissis ’nv; onzen canservaticn
Wasaing=aa, 2.C. 20838 SC we Road
A..any, MY 12233
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