UNITED STATES CF AMERICA
NUCLEAR REGULATORY COMMISSIN

In the matter of ) Application No. XR - 120
WESTINGHOUSE ELECTRIC CCRP. 3 Applicaticn No. XCoM - 0013
(Exports to the Philippines ) Docket No. 110 = 0495

STATEMENT OF VIEWS

The Nuclear Regulatery Commissicn (hereinafter referred to as "the
Camissicn”) in its Order of Octcber 19, 1979, requests that participants and
any other interested perscns file with the Camissicn a statement of views on
the procedural and jurisdicticnal issues presented in the aforesaid Order on
the matter of the pending Westinchcuse applicaticns for expert license for the

Philippine Nuclear Power Plant.

It appears that. the purpcse of the Camissicn in requesting submissicns
fram the participants And any other interested individuals cr growps is to
determine "the proper scope of the Camissicn's jurisdicticn to examire health,
safety and envirormental questions arising fram the censtructicn and cperaticn
cf exported nuclear facilities and what procedural framework wculd be appropriate
for considering such issues, if they are found to lie within the Commissicn's

authority”.

I. Identificaticn of Part ] 4 ] O 275

The Naticnal Power Corporation (hersinafter referrved to as MIPC") 13 a
corporaticn wholly cwned by the Government of the Republic of the Philippines

-

and is charged by Philippire law with the naticnal respensitility of under-

taking the installation, producticn, transmission ard tulk distribution of

electricity in the Philippines from indigencus and cther scuxces of energy.
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II. Identificaticn of Interest

In February 9, 1976, the MPC contracted the services and equipment of
Westinchouse Electric Corperation (hereinafter referred to as "Westinghcuse")
to construct a 620 megawatt nuclear power plant (hereinafter referred to as

(PNPP-1) at Napot Point, Morcng, Bataan, Philippines.

The contract between NPC and Westinghcuse requires Westinghouse, among
others, to apply for and in behalf of NPC, for all United States expcrt licerses
and permits needed for the shipment and transpcrtation of equipment ard

matarials to the Philirpines that are to be supplied by Westinghouse.

III. Discussicn of Isstves

1. whether and if so, to what extent tne Cormissicn possess the legal
authority or a legal cbligaticn to examine the health, safety and envircrmental
impacts of an expocrted-nuclear facility in reaching its licensing determinaticn
specifically, which of the seven issues raised by petiticners are apprcpriate
for Camission review?

The NPC submits and maintains that cn the bases of
current US nuclear legislaticn, including the Hencrable
Camission's jurisprudence and precedents cn the licensirg
and regulation of export of nuclear facilities, the Camissicn
is devoid of legal authority to examine the health, safecy and
environmental impacts of an exported ruclear facility.
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In Edlow (Tarapur), 3 NRC 363, S7(-377 (197€), Westinghcuse
Electric Corperaticn ASCO II, Barcelcna, Spain, License No. XR-99
(Docket No. 50-4-74) {(1976), and Babcock and Wilcex (Buergerakticn),
S NRC 1332, 1348 (1977), it was decided and established oy the

ticnorable Camissicn that the expert licensing procedures under



Nuclear licn-Proliferaticn Act (NPA) was nct intended to examire or
evaluate the health, safety and envircrmental irpacts arising
ocutside tr: United States territcry from exported nuclear facilities.

Intermaticnal law and ethics suggests that the Honcrable
Camissicn should not arrcgate unto itself the consideration of
specific health, safety and envircrmental impacts of an experted
muclear facility cn the territcry that is within the scvereign
jurisdiction of a fcreign govermment, like the Philippines, fcr
this will lead to a situaticn of applying U.S. law to acticns
occurring in a foreign nation. It is a custamary rule cf inter-
naticnal law that cne country cannct impose a requirement upcn
a foreign naticn or upon its citizens within the territorial
jurisdiction of that foreign naticn.

Upcn the foregoing censideraticns, the only issue raised
by the petiticners which NPC ccnsiders as apprcpriate for
Cammission review and which are not related to the axport
of nuclear facilities, are matters of generic safety questions
posed by nuclear power plants which ¢re of US manufacture and

origin.

2. Is the Camissicn's health, safety or envircrmental review of
export license applicaticns limited to the connecticn of these issues with the
US comen defense and security or are there cother legal principles which permit
or require the Camissicn to examine these matters as part of its licensing
review?
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The US Atcmic Energy Act and the US NMuclear Nen-Proliferaticn
limits the review cf export license applicaticns =y the Camissicn
to matters affecting the US camen defense and security and nen-

proliferaticn goals on the cne hand and to assuwre other naticns



that the US is a reliable and predictable supplier of nuclear
fuels and equipment.

A full reading of the statement of policy and purpcses
of the NNPA indicates that the U.S., Congress did not intend
the Comissicn to dictate policies of other naticns relative to
their nuclear erergy program nor of substituting US wisdom
in the nuclear field in the place of that of the inporting
country. The matter of safety, health arnd envirormental
impacts of nuclear power plants whether expcrtad from the
US or fram cther suppli~r naticns are issues within the
exclusive and legitimate concern of the imperting country.

The fact of the matter is that the Philiopine rment or

any other country for that matter could stil. >enstruct and

cperate a nuclear reactor within its territorial jurisdiction

with coamponents . - and equipment cbtained from suppliers other than
the C.S. Thus, whatever prcblems pesed by the PNPP-1 cn the

matter of health, safety and envircnmental impact lies rcst
exclusively within the regulatory authority and laws cf the
Philippine Government .

The Cammission, in its acticn on espert license applica-
tions, should not act in total disregard cf the foreign pelicy
implications of its actions. The Camnissicn should make its
judcments cn the basis of the views and informaticn received by
it from the mcre authoritative agencies of the US goverrment
cn matters of foreign policy. Acain, the fact of the matter
is that the US Executive Sranch has rendered a faveracle
judgment on the expert license applicaticns for the FNPP-L
after a thorough evaluaticn of the statutory criteria of the

NNPA cn exports for nuclear uses £rom the ULS.
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To inject mcre criteria than what is recuired by
Statutes would be ignoring the traditional fooms of
concession, agreement, accammcdaticn, negotiation and
mutual adjustment of interests which has characterized
the approcach of the United States in its relaticns with
foreign nations. It weuld mean a detericraticn of the US
credential as a reliable supplier of nuclear equipmant and
materials which is cne of the goals intended to he achieved by

NNPA.

3. what issues arising from the applicaticn to expert a nuclear
facility to the Philippines should the Camissicn examine in any future public
proceedings?

As we have maintained in ocur respcnse to Questicn No. 2
akove, the only issues that the Camission may legitimately
examine and review relative to nuclear expert license applicaticns,
be it for the Philippir.ee cr any other foreign country, are
those affecting the camcn defense and security of the U.S.

and its ncn-proliferaticn goals as cdelineated in the NNPA.

It will be recalled that Philippine President Ferdinard
E. Marcos, as a result cf the Threc-Mile Island incident which
occurred on March 28, 1979, crdered a suspension of plant
construction on the PNPP-1 and at the same time created an
investigative parel (Philippine Camissicn) to conduct an
inquiry cn the safety of the PNPP-1. The Philirpire
Camission terminated its hearings cn Sectember 14, 1979.
The Philippine Camissicn has alsc secured the services of
internaticnally Xncwn experts to act as its technical
advisers in assessing and evaluating the evidences and ] 4 i 0 2 /9

testimcnies submitted by the participants. Thus, it will



be seen that the Philippine Government recogrizes the fact
that the health, safety and envircrmental inpacts arising from
the oonstruction and eventual cperaticn of the PNPP-1 are
matters within the jurisdicticn of the Philippine Goverrment
to assess and evaluate which the US Govermment in general

and the Cammissicn in particular must respect and recognize.

+t is not unlikely that the findings of the Philippine
Camissicn may not be consistent with the findings cf the
US Muclear Regulatc.y Comuissicn. An embarrassing situaticn
would thus arise with wwarranted repercussicns to the
foreign relaticns of the US with the Philippines in the
event of contrary findings between the twe bodies cn health,

safety and envircnmental impacts cf the PNPP-l.

4. what procedural format should the Commission adopt to examine any

foreign health, safety and envircrmental issues falling within its jurisdicticn?

On the assurpticn that any foreign health, safety and
envirormental issues adversely affect the camoen defense and
security of the US including its ncn-preliferaticn geals,
the prcbability of which is far fetched with respect to
Philippine application for expert license, it is proposed
that the procedural format that the Camission should adept
is a non-adversary type of inquiry approximating a legislative
camittee hearing. The parties/participants will initially
be asked to submit positicn papers and/cr statement cof views m
issues previcusly delineated by the Camissicn. The eligibility
of the parties ard the legitimacy of their interests shculd
first be evaluated by the Coamissicn befcre they are allowed

to participate in the inquiry. ! 4 l 0 ZBO



only the members of the Camissicn or of the appropriate
investigating panel will be allowed to ask questicns to elicit
details and informaticn from the parties/participants determired to
be eligible by the Camission to participate in the inquiry.

A party/participant shall have ro right to prepound
questicns or crcss-examire witnesses, any adverse party/participants
in contrast to, and as would not happen in, a Court room type of
proceedings. This would afford the Camissicn camplete oontrol
of the proceedings and will preclude the possibility of investigating
and placing a trial highly sensitive foreign pelicy and nacicnal
interest and security matters of the importing ccuntry, including
the importing country's political system, internaticnal and

naticnal pclicies.

5. If health, safety and envircnmental aspects of a US supplied nuclear
facility are to be eva.‘._uat:ed in the NRC export licensing prccess, in what
scecific manner should this review be conducted differently from the Camissicn's
damestic reactor licensing proceedings? Should the sccpe of review be different,

and if so, in what precise way?

The NPC submits and maintaine that the Camission may
cerduct its demestic reactor licensirg proceedings in what-
ever way it may deem apprcpriate pursuant to its existing

legislative mandates and administrative procedures.

However, in the matter of export licensing process,
we propese the procedural format we have discussed abcve in

respc.ass £o Quasticn No. 4.
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6. Are there any factual or legal consideraticns which weuld justify
a different NRC health, safety or envirormental review for same export license
applicaticns that for others? Specifically, are such censideraticns applicable

to the present matter?

OQutside of the statutory requirmment for the Camissicn
to make a finding cn the effects cof the expert of a nuclear
facility on the common defense and security of the US and
its non-proliferaticn goals as outlined in the NNPA, NPC does not
see any other substantial factual cr lecal consiceraticns which
weuld justify or required a different Ccrmissicn approach

for scme export license applicaticns from cthers.

For the Camissicn to adept cne approach for cne expert
license application and another approach for other applicaticns
would to say the least, be discriminatery and would do
violence to the equal protecticn provisicns of the US Censti-
tuticn. It dculd go against the US statutory assurance pursuant o
the MNPA that the United States is a reliable and effective
supplier of nuclear facilities and fuels. Such a situaticn
may lead other naticns to view the US as a capricicus and

whimsical supplier.

The develcping countries in the Fer East and Scutheast
Asia who are in the threshold of initiating nuclear power programs
are watching with keen interest the Philippine situaticn. The
issuance cr recn-issuance of the expeort license arplicaticns
for the PNPP-1 will certainly have a profound influence cn
any naticnal decision these countries will make as to which
supplier country they will twrm to Zor their nuclear power

plants.
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The delay in the issuance of the US expcri license
has presently caused considerable finaucial lcoss +o the NPC
and will be continuing so leng and as long as the export
license is being withheld by the iloncrable Camission.
Additicona’ly, the non-issuance of the expert license, if
the Cammission should so decide, would certainly undermine
NPC's power prugram to provide electricity up to the 1980's
for the infrastructure, develcpmental projects and cther

eccnamic needs of the Republic of the Philippines.
WHEREFCRE, on the basis of the foregoirg submissions, it is mest
respectfully requested of this Henorable Cammissicn to grant the export license

pursuant to the above a—plicaticns without further proceedings.

7 Nevember 1979, Manila, Phil.ippines.

NATIQRAL POWER CORPCRATI(N

JOSEAL. JOVELLANCS
Senior Vice~President
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