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In The Matter Of

NATURAL RESQCURCES DEFENSE CCUNCIL REQUEST
FOR IMPLEMENTATION OF COURT DECISION

Introduction

In order to implement the Court's decisicn in Minnesota

v. Nuclear Regulatorv Commissicn, the Commission must first
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ecide what is the holding of that case. In ocur judgment, the
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the decisicn ¢f the Appeal 3oard
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in ALAB-455 wnhnich fcund that whether nuclear wastes can be

safely stored is 2 relevant inguiry in licenéing auclaar “
facilities. The Court further found that there has not been
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answer the following guesticn (Slip Cp., 2. 14):

« « « whether there is reascnable
assurance that an cff-site stcorage
solution will be available by the vears
2007=-09, the expiration of the plants'
operating licenses, ané if not, whether
there is reascnable assurance zhat the
fuel can be stored safely at the sites

beyond those <Zates.
It is critical for understandéing the ranifications of
the decisicn tc akancwledge tha. the Court found that a finding
cn safe disposal of nuclear wastes is an essential safety

egally sufficient finding.
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£inding and that there was not yet a
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‘ diluua.

Secause the burden of proof is on the NRC and the apg icant
to demcnstrate that the safety reguirements for the propcsed

action have been met, the Court's agnostic view ¢of the merits

is a fatal blow to the licensing proposal.

Status of Licenses

Much has been made of the fact that the Court did not
vacate or stay the already 3pprcved licensing amendments to
support the view that the Court decisicn should have no impact
on existing or pending license applications. This position is
indefensible.

First, historically, when a generic deficiency has been
found in NRC/AEC licensinc actions, existing licenses ancd

ending applicaticns have been treated ntly. Folliowing
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the decision in Calvert Cliffs' Coord. Comm.' v. U.S. Ateomice

Enercy Commissicn, 449 F.24 1109 (D.C. Cir., 1971) (no stay was

cranted of any license), the AEC acdcpted Appendix D +o 10 CFR
Part 50 which recocgnized that decisions made cn license
applications subsequent to Januarv 1., 1970, were in wviolatiocn
of the Court's interpretation of NEPA, effectively suspended
all pending and future applicaticns until compliance with NEPA
and left in effect already issued licenses subject to a xight
of any parzy to seek suspension pursuant o certain cr
The Commission lowed essentially the same procedure after

the Cour: decision in Natural Resources Defense Covacil .
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Nuclear Recu.iatorv Commission, 54°
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reversec and remanded, sub nom. Verment Yankee Nuclear Power
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Corporation v. Natural Resources Defense Council, 38 S.Ct. 1197

(1978) (no stay of the license granted), where it suspended the
issuance of new license; pencding preparation of a legally
suffigient S-3 Table but mefely offered the opportunity to
suspend those licenses already issued. While this historical
dichotomy may be difficult to justify on the merits — the
license is either illegal or not, and if it is i+ should be
suspended at cnce -- the fact is it is a leng=standing :
Commission pelicy which cannot now be abandoneé whare
¢ompliance with it appears inconvenisnt. At leas< all Droposed
license issuances for nuclear facilities ané »'. zzendments

related to spent fuel storage must be

- - —— - b |
uspeniac mntil the

n

required safety finding on waste disposal has been made, and
all existing licenses shculd be susceptible to suspension

based on reqguired showings.

Surely the teaching of Power Beactor Develocmen< (Cao. v.

Incternational Unicn, 367 U.S. 396 (1940)

: S s s
r 48 CaAaT when i1t comes

S0 an operating license the safety finding must =e made and i+
". St be definitive. That case hinged on the priaciple ¢h
wnen the hard guesticns were posed -- such as whether =c refr- .

tc allow a plant to cperate in the absence of evidence +o

SUPFOrt a Taguired safety :finding =- the Commission weuld not
shirk its duty and wculéd refuse to issue the license.

There are now pending hefore the Commission and its

Scards several applications for licenses ané for amendmens to

licenses involving increased storage cf spent fuel either bv
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compaction, reracking or transshipment. For all of them the
Court has said that a ﬁndz.ng on the reascnable availability of
a timely waste dispo.sa:u. solution is essential. Although the
Court opiniofx dealt only wiéh two reracking arplications, it
clearly treated this ai a generic issue applicable tr all -
license issuances snd smendments related to increased storage
of 'spent fuel at any reactor site. The key issue is whether the
wastes can be safaly disposed of where they are prcposeé to be
stored and, if ncot, where and when will they be safe. That
questicn relates to every licensing decisicn and every decision
designed to expand or make availazle add;.::.o 1al space foxr spent
fuel stcrage.

inally, while admittedly the cpinicn appear tc ke
ambigucus about the need for permanent or interim off-site
storage, the cor :‘"; icn does not obscure the substantive lcg;c
of the case. Any interim storage solution will have to be

licensed and will not be acceptable unless there is a saZfe

sermanent disposal soluticn available before the time when +h

safety of the interim facility can no lon

\Q

er be assur=d. Thus,

[

£ there were an interim off-site storage facility, it would
not resclve the issue remanded by the Court. In additiom, the

thecretical possibility of permanent or interim storace is ncs

i)

sufficient. It must be shcwn that such a scluticn is seascnadly
achievable, which includes resolution of bHot. technical and

M ‘
sAstituticnal zrop.ems.
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Conclusion iis G

For over twe decades the AEC/NRC has ducked and evaded
the crucial connection between the safety of nuclear reactors

and the availability of sa:é permanent waste disposal. In
Minnnso av. Vuclear Reggéatorv Commissicn, the law has £finally

caught up w;th the Comm;ss;on. In light of all the cther
controversy surrounding the credibility and acceptability of
nuclear power, this is not the time toc seek yet another evasion
of the legal requirements. This is a time, like no other,
which cries out for candcr and i»r asking and seeking to answer
the fundamental issues about nuclear power. The Commission
should not miss this opportunity to forthrightly adéress the
waste issue and teo feorthrightly acknowledge that, until it has

tbeen addressed, there can be no further licensing of nuclear

faciliites and spent fuel handling proposals.

Respectfully submitted,
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Natural R sources Defense Council
917 1Sth Street, N.W.

Washingten, D.C. 2000S
(202)737-5000

Dated: July 10, 1979
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