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UNITED STATES OF AMERICA

NUCLEAR REGULATORY COMMISSION

DEPOSITION OF LESLIE F, NUTE

Dow Center

Patrick Road and Abbot Street
Building 2030

Executive Wing

Midland, Michigan

Tuesday, 15 May 1979

Deposition of LESLIE F, NUTE, called for examination

at 10:25 a.m,, pursuant to prehearing conference order of

a notary public in and for the County of Midland, State of
Michigan, when were present on behalf of the respective

parties:

WILLIAM J, OLMSTEAD, Esqg., Office of Executive Legal
Director, U. S. Nuclear Regulatory Commission,

Washington, D. C., on behalf of the NRC Regulatory
staff, i

WILLIAM C, POTTER, Jr., Esqg., Fischer, Franklin, Ford,
Simon & Eogg, 1700 Guardian Building, Detroit,
Michigan; and

R. L. DAVIS, Esqg., Michigan Division, Legal Department,
47 Building, Midland, Michigan, 48640, on behalf of
Dow Chemical Company.

GERALD CHARNOFF, Esq., ALLEN WEISBARD, Esg., and
WILLIAM BRADFORD REYNOLDS, Esg., Shaw, Pittman,
Potts & Trowbridge, 1800 M Street, N.W,, Washinc<ton,
D. C. 20036, on behalf cf Consumers Power Cocmpanv.

RONALD G. ZAMARIN, Esg., Isham, Lincecln & 3Beale,
One First Naticnal Plaza, Chicage, Illincis 606032,

en behalf of Consumers Power Ccmpanv.
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the Atomic Safety and Licensing Board, befor Helen M. Rabbage;
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PROCEEDINGS
MR, OLMSTEAD: On the record.
Whereupon,
LESLIE F. NUTE
was called as a witness and, having been first duly sworn,
was examined and testified as follows:
DIRECT EXAMINATION

BY MR, OLMSTEAD:

Q Would you state your full name, address and
occupation?
A My name is Leslie F, Nute., My address is 4212

Partridge Lane, Midland, Michigan, and I'm Director of
Environmental Quality for Dow Chemical, USA.
Q- Are you currently employed in the same-.position

you held during the period June 30, 1976 to May 15, 19772

A No.

Q What position did you hold at that time?

A I was senior attorney, Michigan Division.

Q For the entire period? Through May cf 1377?
A Yes.

Q The purpose ¢of this depeositicn is to inguire

ints the issues set forth in the BSoard's May 3 prehearinc

conference orcder. Have vou read that crder?

A Yes, I have.
9 Ané you're awarse o©f the issues ¢f what your
A e . 10
Hece- Tederal cReporiers, Jne 508 146
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testimony is?

A As nearly as I can recollect.
Q Would you like me to read the issues?
A Yes, please.

Q Issue number one is whether there was an attempt
by the parties or attorQeys to prevent full disclosure of
or to withhold relevant factual information from the
Licensing Board in the suspension hearings.

Issue number two is whether there war a failure
to make affirmative full disclosure on the record of the
material facts relating to Dow's intentions . 'ncerning
performance of its contract with Consumers.

Tssue number three is whether there was an
as+empt to present misleading testimony to the Licensing
Board concerning Dow's intentions,

Issue number four, whether any of the parties
or attorneys attempted to misleac the Licensing Board
concerning the preparation or presentation of the Temple
testimony.

Issue number five, what sanctions, if any, should
be ‘mposed as a result of affirmative findings on any of
the abcve issues,

How long have vou been employeé by Dew Chemical
Company?

A Since 1971.

e Federal zResorters, Jnc

e o P 108 VA
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Q What was your first position with Dow Chemical?
A Attorney in Dow Chemical, USA.

MR, CHARNOFF: What was that year?

THE WITNESS: 1971.

BY MR, OLMSTEAD:

Q Were you assigned to the Michigan Midland Division

at that time?
A Ne, I was here. It was in the corporate legal

department, in this building.

Q In 19712

A 1971.

Q Wwhen did you join the Midland Division?
A January, 1974, End of January.

Q And you became senior attorney for the Midland

Division at that time?

A No, I was just an attorney. I was later promoted

to senior attorney.

Q When did that occur?
A I would say late 1974, early 1975,
Q But well before the remand from the Court of

Appeals which was July 13762
A I cuess I'd have to go back and lock. I can'ts
recall when iz was, when I was cromcted., I can't recall.
Q 3ut vou were the senior, lead attormey at the

time?

7. 2T 1 _f 0O
—tce- _rederal c”enoriers, Unc
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A Yes. I'll explain t“at, Senior attorney is just
a title of salary range., It doesn't connote any particular
power or responsibility, I was the lead attorney in the
Michigan Division, regardless of what my title was,

Q Okay. The other attorneys of record in this
proceeding are Mr, Pribila -~ he is junior to you as I
understand it?

A He was at that time, ves, sir.

Q And in regard to the issues with which we are
concerned, namely the Dow=-Consumers contract and the remand
vroceeding and the presentation of testimony, you would have

been senior to Mr, Pribila at the time? |

A Yes. ‘
Q And you would have been senior to Mr, Durand? {
A Yes. é
Q And your relationship o Mr, Hanes was what? 5
A I reported to Mr. Hanes.

Q Directly? f
A Yes.

Q S¢ there were no cother lawyers besides Mr, Hanes

for Dow Chemical Company who were a member of the corporate
cffie, legal office, who were senior to vou, with recazd
£o these matters?

A No, that's not correct. Mr. Fédwards was invclved
at cne point. He is and was then the head of the litigation

— ” -~
e Federal =Reporiers, Une
da NORTH ZAPITOL STREXT \ &
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section.
Q For Dow corporate?
A Yes.
Q And what was his role?
A He entered an appearance on the record, and if

I recall, was present at scme of :he hearings in Chicago
when Mr. Oreffice testified., And I believe he signed some
of the documents that were filed, scaie of tre b.iefs, I'd
have to check back. But I seem to recall he signed some
of them.

MR, POTTER: Let me just interject to clarify
for the record, when you refer to either Mr. Hanes or Mr.
Edwards as corporate Dow attorneys, are they Dow USA or
the Dow Chemical Company?

THE WITNESS: They were Dow Chemical, USA at

that time, They are now corporate, because the legal

department has been combined. There were two separate legal |

departments at that time.
BY MR. OLMSTEAD:
Q One for the Dow Chemical Company and one for
Dow USA?
A Right. One for the Dow Chemical Company was
primarilv concerned with financing, stocks ané bonds and

antitrust issues.

Q But ocne would not conclude Irom that that the
34 ‘-" ! ’ ( ,7
oFces Tedetal SNeporiers, Jne E\Q
4ds NORTH TAPITOL STREXT % \ -
WASHMINGTON, 2.8, 20007 BQ

(202) 473700



10

n

12

13

14

15

16

17

18

19

8
attorneys assigned to Dow Chemical Company were senior to

the attorneys assigned to Dow, USA, necessarily?

A That's right. You wouldn't make that assumption,

that's correct.
Q Okay.
What was your relationship to Mr, Wessel?
A Mr, Wessel, at that time -- I'm trying to

recollect =~ he was at -~hat time, T toiix his title was

Special Litigation Counsel to the Dow Chemical Company. He

was outside counsel, but with a little bit different

relationship than many of the outside counsel had with Dow.
Q If there were a disagreement between you and h»

concerning strictly a legal matter, would he be considered

senior to you, or would you be considered senior to he,

or would there be a contract relationship?

Who would make the ultimate decisicn as between
the two of you?

A Well, normally it would be me, but if there was
a violent disagreement it would probably go to My, Hanes.
Q Okay.

Now, just for background purposes, I would like
to go back tc the earliest involvement. that vou micht have
had with the Dew=Consumers steam contrace.

I£ you could generally tell me what the firse

invelvement you had with Consumers Pc.er Company ==

Y, 4 f— ! ”, -~
cHce- Jedetal SReportiels, Jne
4da NORTH ZAPITOL STREET 308 ] 5 1
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A You mean strictly with regard to the steam
contract? I had a great deal of contact with Consumers over
the years.

Q Let's take both., 'hat was your first involvement
with Consumers Power Company generally?

A First involvement with Consumers Power Company
was in January of 1974 when I first came to the Division.
There was at that time a hearing going on before the Michigan
Public Service Commission that had to do with the proposed
rule on natural gas curtailment that had been proposed by
Consumers Power, And my predecessor had intervened, and I
substituted for him as counsel.

That was a rather long, protracted proceeding in
which I represented Dow, and Consumers was involved as well
as a lot of cther companies. Both in electric rate cases and
gas rate cases filed down there, as well as cases before
the FEA involving natural gas curtailment or feed stocks
to Marysville == all those things I was involved with

Consumers.

Q Okay. Now, with your first contact with Consumers

| Power in that proceeding, what counsel represented Consumers

2ower?
A Alan Bass,
Q And was he 2 member of their ccrperate ccocunsel

L ] -~ | » ~
ce- Jedetal oRepettes, Jne
add NOARTH CAPITOL STREXIT

"SILIRS 308152
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A Yes,

Q They didn't have an outside cnunsel?

A Not at that time.

Q Okay. What was your first invelvement with

Consumers specifically relating to the nuclear steam

contract at Midland?

A There were a couple different agreements involved.,|

There were some real estate transactions involved in the
general agreement, but putting those aside and just dealing
with the steam contract, I think it was = = I'd be guessing,

but ar-»und October of 1974.

Q And who was the Consumers counsel that you
interfaced with?

A Ch. Okay. I misunderstood your question. I
thought you meant when did I first become involved of a
general nature.

(o) That's what I meant.

A Oh, I'm sorry. No. Let me go back. I'm sorrv.
I misled vou,

When I first arrived in the Division in 19574
they were wrappine up their final necctiations of the 1374
amerdments, and I th.nk I met Judd Bacon at that time., I
ow I met h.m at that time,

Q So you did have scme iavolvedent with the 1574

modifications £o the steam contracs?

- g ’ ,<~ /7
oce. Jeaeral SNepotists, Jnc
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Q

11 |
Yes, I did.
But you didn't st.>t those negotiations?
No, I didn't start them, and I wasn't involved.

Anéd you weren't involved in the original contract,

which was signed before?

1974 modifications?

A

Q

A

No.

So exactly what did you do with regard to the

Well, I arrived in the Division the end of

January, just about a week prior, I guess, to when they

signed the acreement. And there may have been one or two

sessions where there were some questions about language

involved in the amendments, which I discussed with Judd
Bacon, I think, about completing the language. And I can
remember retyping some documents, but there was very

limited involvement at that point.

that

Judd

tions

Q
you ==
A

nere,

0

time?

e )

(5}

2
wLta

Were there other attorneys for Consumers involved

Not that I recall, They were here, ané I met

in Midland.

And who was the primary Dow attermev involved at

There haé not been.
You mean they wer: negotiating the 1974 modifica=

ut the assistance of counsel?

c“;:.‘ - ‘..—-"e:x:r:af ¢'€<9C13£24. .f/’nc.

4d4s NORTH CTAPTOL STREEY 3
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A Yes.

Q And Judd Bacon was involved for Consumers Power?
A (Nodding affirmatively.)

Q Did you have any opinion as to that situation?
A Opinion when, then?

Q Yes.

A It was == let me go back a step. Mr, O'Ccnner

had been involved in the ==

Q Who is Mr, O'Conner?

A He's an attorney for Dow Chemical, and was of
record in this proceedinc, and the original construction
license. He had about the same == well, just prior to my
coming to the Division he had been transferred to Texas,
anéd my predecessor in the Michigan Division had left the
Company.

So the two attorneys who would have been
invelved were no longer there, and then I was moved over
and came in just at the end of that.

Q Did you feel. vou were at a disadvantage vis-a-vis
Consumers, because cf that?

A Yes.

0

And when were the 1374 acreements culminased?
A I believe thev wers sicned 2%t the endé

January or February 2, is the date,

-

Q Now, at that particular time in the nuclear

S - S IS AW -

oTce . Jedetal SXegoties, ﬂnc.
Add NORTH CASITCOL STRIETY
WASHINGTON, 2.2, 20001
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licensing proceeding I believe the intervenors other than

Dow had appealed the NRC decision to the U, S. Circuit Court

of Appeals in the District of Columbia,

did you follow that appeal?

Were you aware ==

A No. Mr., Wessel was involved in that, and

sometime during that period of, I believe it was 1974 ==

I'll cet to why I can't recall == I remember I got == Milt

thought that we should withdraw, and submitted a petition to

w’ thdraw befcre the Court of Appeals, which was subsequently

granted.
Q Why did he feel you should withdraw?
A I think he felt at that time that whatever the

initial reascns were for intervening, whatever our purposes

were for intervening, had been served.

Q Okay.

MR, POTTER:

At that time ==

Excuse me.

a date on that? You say at that time.

MR, OILMSTEAD:
MR. POTTER:
MR, OILMSTEAD: I don't think you have ==

THZ WITNESS:

Michican Division

viclent strike,

and I was Dow's attorney then,

But when?

We're talking about 1974,

There was a strike geoing cn in

at that time, which was a verv leng,

It had quite an inpacs

on The communlity

SO what was going on in

I wonder if we could £ix

the

e

nuclear grocess at that time is rather fuzzy to me, because

” s P ’
oree- Jeaetal ceamﬂzu.lhc

Lda NORT™
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I had other things that I was responsible for,
Q Okay. But Mr, Wessel had been involved in

monitoring some aspects of that?

A Yes.

Q Had he been involved in the 1374 negotiations?
A Not to my knowledce,

Q == the modifications of the contract?

A No.

Q But nis involvement was in monitoring what was

going on in the NRC proceedings and the appeal?

A That's right,

Q Do you recall any information being supplied to
Consumers, to the Court or to other par+ies involved in that
appeal concerning changed circumstances with regard to Dow's

intention to take steam from the Midland facility?

A Could you rephrase that? I'm not sure I under-
stood.
Q Ckay. In the oral argument in that case, and in

some of the papers filed in that case, == and I don't have
them here, but I think it's general knowledge =-- intervencrs
cther than Dow argued that there had been chanced circum=

stances with regard to Dow's intent to take the steam. 1In

-

My cuestion to you is: Were you aware of what

7 o 4 p . 2
ovee . Jedetal c/Kegotiets, Jre
ddd NORT™ TAPITOL STRIET
WASHINGTON, 2.4 20000

AT 508 157
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the relationship between Dow and Consumers was and how it

was changing?

A I don't think at that time there was any whatever

you mean by change . . ., well, I'l answer your guestion in
two parts:

Number one, did I have any ccntact? Yes, with
a gentleman by the name of Kelly from the NRC Staff, who
I believe was arguing the case on appeal.

Q Right.

A And he called me a couple of times asking for
information =~ I've forgotten what it was, but he asked ne
some gquesticns and so forth. I do recall there were some
questions about whether the 1374 amendments should be made
available to Mr, Cherry or not, but I wasn't involved in
making that decision, and just deferred to Consumers Power.

Q OCkay. Now, during the time period that we're
talking about, which is the 1974 modifications and the
pending case before the D. C, Circuit Court of Appeals,
was Mr, Temple the head of the Michigan Division?

A Yes, he was.,

Q Anc was he == if vou had to designate a Dow
employee as your primary client, would he be the person vou
designated as vour primary client?

A Yes,

Q SO you had regular interfaces with Mr. Temple?

”

—ce- ceaemal cReperters. Unc
4da NOCR™W TAPITDL STREIET ‘ 58

WASHINGTON, 3.5 20001 30 8
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A Yes, I cid.

Q On a rumber of issuves?

A Yes,

Q Includine the nuclear steam contract, vhen
necessary?

A Yes. You'll have to define that to a certain

period, but y~s, I did,

Q Well, explain.

A The strike started in March of 1974, and ended
in September 1974, and I recall very little discussion of
the nuclear plant at that time, the nuclear steam contract
at that time, until the end of that period.

Q Okay. So let's go to that period, vwhen you
started to have discussions with Mr, Temple, I assume,

about the nuclear steam contract.

A Yes, sir.
Q What was the purpcse of those discussions?
A As I recall, the purpcse was he came to me and

told me that Consumers had approached him, I believe for the

second or third time=~- I'm not sure which it was == anéd t£cld

him about the first of a series of construction delays in
unit 1 and unit 2, and he discussed that with me, ané the
ramifications of it, and so forth.

Q And what was 1is concern with the construcs

delavs?

v -, / . -~ f’
ovee-. Jedezal cXepottes, Jnc
—hd NORTH CAPTTOL STREET
WASHINGTON, 2.8, 20001

e 308 159
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By Well, his concerns were at that time we had
recently entered into an agreement with the Mizhigan Air
Pollution Control Commission, which fit in with the 1974
amendments, in other words, what we were going to do until
1980 when the nuclear plant came on.
Now, there was cbviousl' going to be a gap of ,
at least one year, and so that was a concern. E
A further concern was the picture was apparently
being painted by Consumers as to what he told me about
their pesition and not being able to finance the plant, It
was deteriorating, and they had a lot c¢f cencerns about
further construction of the plant.
Q Did he feel Consumers had the capability to
continue construction of the plant? Did he express any

opinion about that at that time?

A I don't recall him expressing any copinion,

Q Was he aware that Consumers was rejuggling, for
lack of a better word, its construction schedule and Midland j
was one that was slipping, and that it was going ahead
with scme other projects?

A It's hard for me to recall a+ this scint, whether
he told me that or I became aware o7 i+ Decause ¢of documents
that I later saw, memorandums of neetingcs, and sc foreh.

g 3ut it would be fair =o say that cover the course

of perhaps the next vear, from September 1374 %o September

a4 == s -
s Feaezal cResorters. Une
Add NORTH CAPITDL STREDT
WASHINGTON. 2.8. 20001
202) 34793700
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1975, Dow became aware of the wav that Consumers was
managing its construction?

A In the general nature, ves, I think., They came
up with a series of plans and so forth, My recollection
from looking at notes was that they told us in the general

nature of what those plans were,

Q And éid Dow have any reaction to those plans?
A L don't know what you mean by reaction.
Q I mean did they suggest to Consumers that

because of the contract they had for nuclear steam for
Midland that Consumers ought to give a higher priority to
the Midland construction schedule, or at that time were
you just taking a more neutral role of monitoring it and
being concerned about it in gegeral, but not giving any
feedback to Consumers?

A I wasn't invelved in any of those meetings, so

I really don't know.

Q But there were meetings between Mr, Temple and
Censumers?

A Yes, there were.

Q And did Mr, Temple provide vou any feedback from

those meetings, or ask ycu any cuestions?

A Only ¢ a very general natuve. None that I can
recall, I knew there were scme meetincs retween Consumers
anéd other senior Dow exacutives, I think Mr, Gerstacker, and

- — ' .
e Jedetal ;ngﬂru.ikc
Add NORTH ZAPITTL STREET

M the. 42
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Q Ir your conversations of 1974 or thereabout with

Mr, Temple concerning the contract, did he ask you to exanine

Dow's position under that contract in any way?

A Yes, he did.
Q What did he request?
A Well, I think he just requested an analysis of

what kind of rights we had under the contract, in light

of the delay announced by Consumers, and just what were some

of the options he had, as I recall.

Q In your opinion, what was he concerned about?

At that particular point., Was he seeing a substantial delay,

a minor delay? I mean I know you explained why he was
concerned, but I'm tryving to examine whether you have any
opinion as to how deep that concern was at that time?

A I think two things: The consent decree we had
with the Michigan Air Pollution Coatrol Commission, and the
second thing was that Consumers had announced cne delay,
but had indicated there may be further delay and it may
even e worse than that, And I think he was just saving,
well, voeu know, if it's worse than that, whatever it is,

what are our rigat der the contract, what are our

obligations,and so forth.

e Anéd what analyvsis did you provide Zim at thas

7 , / S
orce- Jedetal S/Nepotiets, .7!::.
4ba NORTW CAPITOL STREZT

T I 308 162
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A I think we discussed the contract and the

provisions in it, and so forth,

Q Did he ask ycu if they could get out of the
contract?

A No.

Q Did he ask you if they had to complete the

contract by a date certain?

MR, POTTER: Excuse me. Let me interrupt,

because I think the context is == you say, did he ask if =-

MR, OLMSTEAD: If Consumers must complete their
contract obligations to provide steam by a date certain.

MR, POTTER: Okay. Before he answers that, I
want to go to the preceding ocne. I want to make sure I
understood. When you say can they get out of the contract,
could ==

MR, COLMSTEAD: Could Dow?

MR, POTTER: That's what I wanted to know.

THE WITNESS: I can't recall whether that came
up at that point, or a little later.

BY MR, OLMSTEAD:

L]

By "a little later," what would we be talking

abcut?
A Well, from then on.
Q Spzing, '75?
A Through Fall ~= Szom Spring '75, from then on I

T | -, 7,
orce- Jedezal cReperters, Une
hd NORTH CAPITOL STREIXIT
WASHINGTON. 2.8, 2000
202) 3473700
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began concentrating more and more on the nuclear plant and
the issue of delay. So 7 rezally can't separate it out in
my mind,

R Okay. Let's .aove ahead to late 13975, then. By

this time the extent of Consumers delays were known by Dow?

B Yes.,

Q And Mr, Temple's concern had increased?

A Yes.

Q And by this time had he asked you whether Dow |

could force Consumers to complete their contract by a date

certain?
|
A I don't recall, :
|
Q Had you undertaken, of your own initiative, to |

determine whether they were required to complete the '
|
contract? Basically . . . let me clarify that, f
|
At som2 point Dow and Consumers got into an %
argument over this point in the contract. |
A (Nodding affirmatively.) i
Q And before there was any interface with Consumers'
counsel and Dow's counsel, I'm trying to ascertain whether
you had an evaluation of that contract in vour own minéd as
to what Dow's positicn micht be if thev had to force Consumers
t2 the centract. I mean what did vou deenm o be a rsascnat-la
completicn date under that contrace?

A T édidn't approach it that way. The first step

2] m— ] » ~
Hce- Feaeral cReporters, ne
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we took was to write a letter to Consumers asking for
assurances under the !niform Commercial Code.

Q And when was that?

A 6., I'd like to see the document, I thiak it

was November 1974, But later on . . . I think tha.'s when

t was.

Q And I assume thev responded?

A Yes, they did,

Q And generally what was their response at that
time?

A Well, it's wricten out in the letter., If I

remember, it's about a 2 or 3 page lett~, S0 =~

2 I really just want your imp~+ . ions,

A My impression was they said that they didn’'t
believe that the Uniform Commercial Code applied, and said
the steam was not a sale of goocds, and that they were oniy
required to use their best efforts, which they had dcne.

There's more to it than that, but that's
basically it.

Q And that was the best-efforts clause cf the

original centract, as modified by the '74 agreement?

A That they were referring to?
Q Right,
A I understocd it as that, ves.

(]

Now, uncder +tahat rest-effcres clause, 2id Dow

—_— . -
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think that they were using their best efforts at that time?

A At that time?

Q Yes.

A At that time I don't think we had an opinion.

Q At what point de you think Dow had an opinion?

A I would say, well, it was a developing thing up
until 1976,

Q Just an aside here, I'm going to jump ahead a

couple of years, But that best=efforcs clause, does that
clause comprehend the provision of the contract whicnh Dow
felt compelled them to support Consumers before the Nuclear
Regulatory Commission proseeding, or is that a sepcrate
provision?

A I guess I'd have to look at the contract. I
think they are two different provisions. I may be wrong.

Q Okay.

|
Moving into 13975, did your contacts with Consumers

Power increase?

A Yes. I saw a number c¢f their attocrneys for a
variety of reascns, from real estate transactions L) rate
cases t0 ==
Q Pocus on the nuclear steam contract, Your

contacts increased with Consumers?

g

(]

remenmter cone contact in specific that cecurred In 1975,
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Q What was that?

A That was the telephone call that was placed by
Consumers' General Counsel to ==

Q Who was?

A I think his name was Graves at that time, And

this related to the letter we had sent asking for assurances.

It was a late night conversation in Joe Temple's office.
He was rather upset, I think, bclause they ware going out
with a financing of some kind, and they had to ==

MR, CHARNOFF: Who was going out?

THE WITNEES: Consumers was going cut for a
£inancing.

BY ax, OLMSTEAD:

Q And Temple was upset, or Graves was upset?
A Graves was upset.

MR, CHARNOFF: Go ahead.

THE WITNESS: And he was concerned over the
letter we had sent them in November asking for assurances,
and the general tenor of the conversation was that they had
¢o put scmething in the Prospectus about that letter, and
they wanted a letter from us saying that we had given
adecuate assurances, and sc he wouldn't have to put it in
the srospectus. And we refused to give that =c aim,

3Y MR, OLMSTEAD:

And what 4id they put in the pProspentus?

0

C';Cl' .-’t.’:t".al‘ :.‘?e::c-zreu. Jm:
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A I'd have to see the prospectus. I know there
was something in there, and there continues to be sometiiing
in all the prospectuses when they went out for financiag
thereafter.

Q And I assume that that prospectus indicated that
Dow was supportive of the contract?

A No, it dealt with a letter we had sent asking
for assirances, ar . I +think it dealt . . . I guess I can't
re~al' I'd have to see. I recall there was a statement
in the prospectus dealing with our reguest for assurances
and the response.

Q Do you recall whether you thought the statement |
was accurate? i

b Yes, I think it was an accurate summation c¢f %
their side of the situation. |

Q vas it an accurate summation of Dow's side?

A vell, yes, that we’‘d zsked for assurances.

Let me go back. We also, after they responded,
we sent back another letter saying we disagree with vour
lecal posture. And that's scrt of where the matter stood.

Q But == well, the prospectus is the best evidence,
so I wen't ask you that guestion. 3ut in the succeedinc
prospectuses that they sent out through July of 197§
relating to the cecuest Z°or assurances 2id you have axy

oroclem with what was stated in those prospectuses

2 = B -
ez Jeagral SRegotiry, .’]m:
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conserning Dow?
A My recollection is it was the same statement on
each prospectus.
Q All right.
Now, this telephone conversation that you had

with Ccaves in the evening, was Mr. Temple present?

A Yes, he was.

Q Was it on a speaker phone?

A No, he had just gotten the call.

Q So Mr, Temple talked to him and you were in the
rook?

A No., Mr, Temple knew the call was coming. Mr.

Graves had called earlier, and had asked me to be there.

I think I'd been away somewhere. When the call came in he

talked to Mr, Graves briefly, and then I talked with him,
Q Okay. Did either you or Mr. Temple make a

record of tha- phone conversation?

A I can't recall. I don't remember ever seeing
cae.

Q Who were the other Consumers lawvers that you
had contact with ~; is “imo?

A 2u 3 5> w2s in charge 0f the real estate
werk.

Q With recazid to the steam censtracs.

A Well, with regard £c the generazl agreement, th

=/ f
—Fce- Federal :ékmxnn& Jre.
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nuclear general agreement, there was a transfer cof real
estate and rights of way, and these kinds of things going on

that Lad to do with the nuclear plant.

Q Okay. Who else?

A With regard to the steam contract?

Q Yes.

A No one else.

Q So even though you hac meé Judd Bacon at this

time, he was not involved in your conversations with regard

to the steam contract?

A Which conversations?
Q During this period of the Temple call with Graves.
A Not that one. I recall meeting with Consumers

sometine in the fall, November, in which one of the subjects

may have been real estate transactions. I'm not sure.

Q This is '75 or '742

A '75.

Q Okay.

A And == well, I remember it was cold, and we went

down to Jackson. It would have been the fall. One of the
subjects was == well, Judd was there, we went ta lunch
together, ancd I think we discussed == they wers &=vi

-

hac scme ciscussion abcut tha+t at lurnch

4 e p -] 1
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THE WITNESS: Sell their place in line for nuclear

fuel, as a financing uweans. They were, again, having
financing problems and they were doing a number cf things
to try to, I guess, get capital. And that was one of the
thinqs I think they were discussing during that time.

BY MR. OLMSTEAD:

Q And did that cause you some concern?
A Yes, sir.
Q Because of the financial liability that would be

passed through to Dow?

A No, because of == I didn't really understand what
it meant to sell your place in line, what that phrase meant.
I guess I was concerned as to whether that would mean more
delay, or could they get back in liﬁe when the plant was
completed. It was just a reaction.

MR, CHARNOFF: Was that a place in line for
uranium enrichment £rom the government, or a place in line
for uranium supply from uranium supoliers? What -- was it
the nuclear fuel arrancement you were concerned about?

THE WITNESS: My understanding was that at this

time it was for yellowcake. I really don't know what tha

o

means. As I understocd, it was a financial arrancement ©

n

some kind that other utilities were

L

oing als

O

" - R Ltasn-s
3.} .!:\. vbo"--?-:d\u

(8]

And i Mr, Temple share your concern with regars:s

7 == D
e Jeaezal C’\C;'C‘!fﬂ.’. .'7':5 =
44s NOATH CAPMOL STREET 308 \ [ \
WASHINGTON, 2.2 20001
(202; 3473700

|

|



10

1"

12

13

14

15 |

16

17

18

19

-~
-

e
s

=

-=

29

to this?

A I think I informed him of that, and he wanted to
know what it meant. He didn't really understand what it
meant. We tried to £ind out.

Q And at that time you personally had never
participated in any NRC proceeding?

A No, I had not.

Q Okay. Moving, then, throuch the '735 period into
the early '76, through the spring of '76 was there any
change in relationships between Dow and Consumers of
significance?

A It depends on whose perspective., I'll tell you
what happened.

The end of '75 we sent a letter to Consumers

which essentially said we spent a whole yea.- evaluating what

this delay means to us, and so forth, and basically saying
before we take any step that's commercially irreversible or
something we'd like to sit down and negotiate some changes
in the contract.

Q Okay. You said you spent a year evaluatinc, Was
there a task force or a croup that had been doing this
evaluating, or had it been less formal?

A Less Zormal.

-~
-

So Mr., Temple had been evaluating

A Well, I had, toc.

ez reaeral zResoriers, Unc \ 7 2
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Q You had been evaluating it., Were there any other

Dow people who had any primary responsibility in looking at

this issue up to tiaat time?

A Mr. Burroughs was involved.

Q Anyone else? Mr, Whiting?

Ry No, I don': believe so.

Q Jumping ahead.to the Midland review group, I

think at one point four people were identified as being
involved with that reevaluation.

A Which Midland review?

Q The Midland Division review that Joe Temple headed.

There was Jim Burroughs, yourself, Joe Temple and I think

Whiting was involved.

A Okay. No, that's the negotiating committee.
4
Q Okay. The negotiating committee. Take that.

Take the negotiating committee, and we'll move back to late
1975 when you said you'd been evaluating for a year. Had
the people who later were to be members of the negeotiating

ccmmittee, I assume, been involved in tnat evaluaticn at

all?

BN Scme ¢£ them had, ves.

Q ho?

2 Mr, Burroucghs, Mz, Brown was briefly involved ==
let me clear up what I mean oy evaluate the situation. The
situasicn was not only cur position vis-asvis Censumers

: \7 3
308
B e s 7,
STCL " « 28Tl ;"C.’.‘C‘!.’C'..‘, o
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Power's, but it was also at this point what we were going
to do with the Michigan Air Pollution Control Commission.
They were now aware of the delay of the nuclear plant, and
they were saying that there was a cap of two years, what
are your plans?

So, a lot of the evaluation had to do with ==
the two were kind of tied together, in the sense of where

are we going to be in 1980, 19827

Q Okay. Now, you sent a letter asking to negotiate

some changes in the contract.
Yesterday vou were sitting in on Mr, Oreffice's

deposition when he stated that he always liked to negotiate

rather than litigate, which I understand. Did this pouition

of Dow which was being officially communicated to Consumers
require any concurrence of approval above Joe Temple?

A I don't know.

(o} When major positions were going to be taken by
the Midland Division did they have to seek approval outside
of the Diwvision?

A I guess that would depend con whatever the issue
was. They operate fairly auvtonomously, general managers do.
It would be no more, perhaps, that notification to his boss
atout what his clans were, There may have been more than
wasn't iavelved,

. And you wouldn't have known whether in this case

v | — ’ ’, ”~ //y
o Jedeal SKepotiers, JJne
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Joe Temple notified anybody that he was going to make this

request?

A I don't recall. He could have, but I don't
recall.

Q Okay.

A He may have written a memorandum to his boss,

just saying, vou know, here's what we're doing.

Q And what was Consumers' response?

A I think they indicated they wanted to sit down
and negotiate. We had a formal rrsponse back in a letter.

Q So they had some things in the contract they
wanted to negotiate, and were willing to negotiate, or were
they just being helpful?

A I'd have to look at the letter to say whatever
they said in the letter. Later during negotiations, yes,

they did have some things that they wanted to change.

But ==
Q Whether they did at that time, vou don't recall?
A I don't recall what was in the letter. I assume

that there were some things they wanted, but whatever is
in the letter is what they said. I don't recall what that
was,

0 There was a meet«ing, ané we have scme notes oI

recall meezings with Consumers Scollowine the acreement to s.

IR =2 I -
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down and negotiate? |

A The first one was in January, I believe. |

Q Okay. And essentially what was that meeting about?
A Well, K there are notes. We took notes on that

meeting, and I'd have to refer to those. Basically we
indicated what were the changes we would like to see in the
contract that would ease our porition as we found it,

Q You took notes of each meeting you went to with
Consumers Power?

A Yes, I did. We all took notes and combined them
for official meeting notes.

Q Now, in this latest round of negotiations that
were just concluded in the discovery process, after every-
body had agreed on the notes that were sent out to all the
parties, is that the same procedure that you used £from the
beginning? |

& Well, I wasn't involved in the second round of
negotiations, so I don't know. But basically we would writ
up some meeting notes and have one form, basically, for our
own racords so we would know what had been discussed and
what werk had to be cdone, ané then we would sené a copv to
Consumers Power,

c And what would thev do with ig?

* * shine 4 . & 3 b o s 4
a 4 CALNK L0 WES MOTEe On.lY 02 thelr lnlotmatien,;

and I recall alter cne coov ©f noctes was sent =2 them, we
1 .t F 4 ®] 77
cce Jeaeal cKReportters, Jne 7 6
4dd NORTHM ZAPTTCL STREET Ug \
WASHINGTON, 2.5 2000 3

(202) 3AT3ITOC



10

1

12

13

14

15

16

17

8

19

—

34
got a letter back saying, thank you very much, we don't
agree with evervthing that's in the notes, basically.

Q Did they send vou a copy of notes that they took
at the meeting?

A I don't recall. I don't think that they did.

Q So normally what would happen is Dow kept notes
and sent them to Consumers, and Consumers, if they kept
notes, didn't send any back to Dow?

A That's my recollection, This is from January,
the meetings from January on I'm talking about.

Q Right. Okay, was the relationship between
Consumers and Cov at that point starting to get less
cordial?

A No. Just == we walked ocut of the January 9
meeting, and we were all pleased. You know, it seemed to
have gone very well, We'd been able to negotiate some

changes, and we felt the meeting had gone very well.

Q And those negotiations continued throuch the
spring?

A Yes.

Q Did Dow continue to helieve they were going
well?

RS No.

Q At what point did Dow feel that the negctiations

wue breaking down?

g O (R KD
oree - Jeaeral o/Kzaottets, .f"r:c
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A I think it was a gradual process during the ;
course of the meetings that that hz2ppened.

Q Did Joe Temple at some point during that period
of tire indicate to you that there was going to be any
significant change with respect to Dow's position vis-a=-vis
Consumers'?

A No, just the opposite., He vas increasingly
€rustrated that we couldn't negotiate some changes.

Q At what point did he decide to undertake a

review of the whole Dow position vis-a-vis Consumers?

A Which review?

Q The Midland Division position. |

A Th» would be in August of 1976. !

Q Following the Court of Appeals decision? ;

|

A Yes, ;

Q Did that decision have some effect on his :
decision? i

A His decision to order a review?

Q Right.

A Yes, it did.

Q Why was that?

A Well, for a variety of reasmns, There were two
things that, to my understanding, he was %o0ld on the shene.

That summer by Consumers there was just one contac:t, an
chat talked about or inlormed Joe cof the remané bv the Couzrs

a & 4 » o 71
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of Appeals, and it also informed him of the new estimated

cost of the Midland plant. Both of those together had an

impact.

Q

Q

Okay.

MR, OLMSTEAD: Off the record.
(Discussion off the record.)

MR, OLMSTEAD: Back on the record.
BY MR, OLMSTEAD:

I'm going to hand you a file memorandum dated

March 4, 1976 concerning a meeting with Consumers Power and

Dow, and ask you to review it,.

{(Document handed tc the witness.)
(Witness reviewing document.)

(Counsel Potter, Reynolds and Charnoff reviewing

document handed to the witness.)

I've kind of forgotten where I was when I had

you review this document, but let's go back to the March

4, 1976 meeting.

meetinc.

sorsYv.

MR, POTTER: 1Is that a meeting or a memo?
MR. OLMSTEAD: Meeting.

MR, POTTER: No, I think it refers to an earlier

MR. QLMSTEAD: Oh, Januazy 9

) ~whie p

otce- Tederal cxepoties, Unc
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BY MR, OIMSTEAD:

Q (continuing) == where a meetinc was held to
discuss the Dow contract, and it indicates, the memo that
I handed to you, which is Exhibit 7 in the underlying
Midland proceeding, from Keeley to files, indicates you

were in attendance at that meeting.

A Yes.
Q Do you recall that meeting?
A I recall being present at the meeting and the

general context of it, yes.
Q Okay. BHavine looked at this memorandum now,
do you feel that it accurately reflects the mood between

Consumers and Dow at that time?

A The mood?

Q The mood, right.

A I guess I don't understand what you mean by
that.

Q Well, for instance--I'll just read this to vou,

because you &idn't write the memo, and I don't expect you
to agree with it, but I'm trying to get a sense for the
relationship between Consumers and Dow,

This statement is attributed to Youngdahl of
Consumers Power Company:

"Dow can take their views Joe's letter) ..." ==

which T assume is the lutter that Mr, Temple wrota the
7 o ! P ) 71
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second time to Consumers? |
A I don't know whether he means the first letter
or the bunch of letters. I'm not sure which cone he's
refe:ring to.

Q But I assume that the views referred to there
are Dow's views, that under  the Uniform Commercial Code
there are scme obligations on Consumers Power to go ahead
with constructicn?

MR, POTTER: I think Mr., Nute's response is he
can't make that judgment based on this statement.

MR, OLMSTEAD: I'm not asking him to based on
+his memo. I'm asking him based on his recall of the
meéting of January 9, as to whether Youngdahl might have

said Dow can take their views, but Consumers Power doesn't

have to agree,

THE WITNESS: I'm not sure which letter he was
referring to. As I said, there were at least three letters
that I can recall right now which talked == or four letters~=
£rom Dow, I don't knoew which one he was talking about,
whether he's talking about our legal views, or the views.
that were expresse< in the letter tha* vleceded this
necotiation, on what Consumers' business cblications were.

I don‘t know which he's referring to.

~ Ckay. But the tone of that statement is

r
i
fu
o
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Consure~= Power and Dow aren't necessarily agreeing in

thzse negotiations that are going on, at least at this

periocd of time?

B Well, no. The general context of that meetinc,

you know, was, in my opinion == and we discussed it after-

wards -- that it went very well, and in that context, if

I remember, it was, you have your views, we have ours, and

let's get on with it,

Q We'll negotiate?
A We'll negotiate it.
Q There's also a concern expressed in this memorzan-

dum about the Youngdahl and Temple letters or exchange of

correspondence becoming public. Do you recall that concern?

A I think that deals with, again, the demand for

assurances ancd their response.

Q And he indicates that that will be in the regis-

tration statement, and I believe you testified
that effect was in the registration statement?
A Yes. I thought it was earlier than

I thoucht it -already had been.

Q Now, Joe Temple sivs he agrees that

resclve the matters in a business like fashion,

something to

that date.

they ca

Wi om -
wihiich

-
-a

-
-

assume was an accurate re.llecticn of what his views might

..

have been?

ae
o
n
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Q But he's concerned that the public feels that

Dow and Consumers are at odds?

A Yes.
Q " Was that a concern at that time?
A He must have felt it was. At that point in

time I can't . . .

Q Going back a year previously an article that
appeared in the Wall Street Journal on May 2, 1975 gquoting
Dow as saying that the prospectus summary, which I assume
that referred to the first letter ==

A Yes.

Q -= says, it'§ factually accurate that Dow's
position remains unchanged. "However a Dow spokesman
declined to say what guarantees tie Company is seeking or
how it is pursuing the matter,"

So I guess it's fair to say that as of this
meeting, January, 1976, Dow hadn't gotten the guarantees

that it was loocking for and it was still pursuing the

matter?
A Yes.
Q There's ancther statement in this memorandunm

attributed tc Youncdahl, saving that Consumers had some
natters they wished to negotiate in the sontract, but that
their proposals were not as radical as Dow's,

Did vou have a sense at that meeting that

7 = 4 5
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Consumers viewed your proposals or Dow Chemical Company's

propcsals as radical?

A No.

Q So you really thought that the meeting went well,

and that Consumers thought everything you were asking for
was reascnable?

A No. I don't know what Consumers thought. We
walked out of the meeting and =--

Q But your assessment of the meeting was that ==

A -=- it went well, and that negotiations would
proceed and we were going to come up with amendments to
the contract that both sides could live with., We were

quite pleased.with the tone of the meeting.

Q Okay. Now, Judd Bacon was nresent at that-
meeting?

A Yes.

Q Was he serving for purposes of these negotiations

as Consumers' counsel from that time forward?
P Yes, he was.
Q And your contacts from that time forvard were

with Mr. Bacon?

A Yes.
»! Essentially?
A (Nodeine affizmatively,)

£

7 “‘ - ” o -~ = é /7
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Did you get along well together?

A Initially I think we did.

Q At what point did you feel you were not getting
alsang?

A I wouldn't say "getting along."™ I think there

was == when you get into these kinds of negotiations, and
towards the end we were dealing with language and positions
and everything, ycu know, I think there was the normal kind
of conflict. There were a series of negotiating meetings,

and at some point we started talking about language and ==

Q Approximately when was that?

A (Pause.)

Q Before or after the Court of Appeals cecision?
B " Before.

Q Before. So you thought you were near the end

before the Court of Apmpeals decision?
A No, I meant at the end of the meetings that too
place, not near the end of the negotiations. There were

three meetings that took rplace hefore September, I thin

w

Q To the best that you can recall it, where did

>

o

Consumers and Dow stand as of July 1, 1937

A I'm not sure =-
MR, PCTTER: On the status cf +he necotiations?
MR, OLMSTEAD: Yes, on the status of the

negotiations.

7 ' 0 R ¥
STCL s S eaeTal CQC.‘."C‘!.‘C’J. /NG
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THE WITNESS: Joe Temple had sent a letter on
June 30 in which he had conceded on some things and given
Consumers their choice of some others to pick from, and
asked for their response.
8Y MR, OLMSTEAD:
Q And did they respond?
A We never got a respcnse until sometime in August |

or September, I believe.

Q And what was the response at that time?
A The first response was a telephone call from

Youncdahl to Temple, and Temple wasn't there and his

secretary jotted down what Russ said, and it was, We'll take

A, we'll take B, or that kind of thing., Just a notation.

That's the only response I'm aware of.

Q And was Dow satisfied with that response?

A Well, you know, he just left the message over the |
phone. 1

Q Well, I assume vou fcllowed up on it, and there

was some ==

A Well, that eventually led to the September 13
meeting, necotiating meeting.

Q That resoonse?

> That response.

MR, POTTER: You may have picked iz up and I

missec is, but 2id we fix the date of the telephone zall

- e ’ -
ece. Federal cReporiers, Unc
Add NORATH ZAYMTO0L STREET
WASHINGTON, 3.8, 2000
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MR, OLMSTEAD: It was August of 1976.

THE WITNESS: Yes.
BY MR, OLMSTLAD:

Q By this time !Mr. Temple's

views had been affected

by the remand decision in July, is that right?

A Yes.

Q What was your first contact, if you can recall,

with Mr, Temple following the Court ©
decision?

A Okay. When the Court of A

f Appeals remand

ppeals remand decision

came down, I was on vacation and I came back and I got

some phone calls that something had happened. When I came

back he was lea&ing on vacation, and
just knew something had happened.

As I said, our motion to w
granted by the Court of Appeals somet
not on the service list, and we hadn'
We hadn't received any communication
since we met with them in May, other
call in which they told us about the

the new price of the plant.

£o know what was going on. The first

o -

. PR
ovce. Jedetal o/Kepertety,

e « o« YOu know, we

ithdraw had been

ime before. We were

t gotten any documents.
from Consumers Power
than the one telephcne

remané decision and

where evervone wantec

¢hinc I &ic was sans

~
/R
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Q Including Mr. Temple wanting to know what was
going on?

A Yes.

Q And you got the opinion ==

A -=- sometime in August, ves.

Q -~ before you had any meetings with Mr, Temple

as to what was going on?

A As I said, I think he went on vacation shortly
after I was back, or he went away, or something., It's
unclear to me at what point I read the opinion and talked
to him, but at some point I did and he left on another
vacation in the last twvo or three weeks of August =-- last
couple weeks of Avgust.

Q So would it be fair for me to assume, then, that

you had Mr. Youngdahl's response to your suggested revisions,

and negotiating position, you had the Court of Appeals
decision at the time you and Mr. Temple sat down for the
first time to talk about what Dow's za3sition was in light
cf those events?

A No. I den't know if I had that telephcne
response. As I said, when I came back we may have just
sat down initially., He wanted t¢o know what was coing on,

and I think he went awav., And then he came back anéd he

asked for that material which I think I cave him, ané then

.....
ne went awav on vacaticn again. Then when he came sack we

- p— g ’ 5 /T
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sat down and discussed them.

» 0 >

0

A

And when would that have been?

The end of August,

The last week?

I believe that was it, roughly.

And what was his reaction at that point?

His reaction was that he had evaluated tne

whole situation while he was away on vacation. He had

re-read all the documents, and considered everything,

especially the impact that the new price was going to have

on the plant, and that «=

Q

A

The new price? When did you get the new price?

August 5. That same telephone call, I believe, that:

talked about the Court of Appeals Decision also was when

Mr. Youngdahl communicatiid to Joe that there =-

Q

A

== that there J/as a new price?

== that the price was $1.67 billion, possibly

as high as §2 billion.

Q

But in that Augqust 5 phone call he did not

communicate Consumers' position on Dow's changes?

A

-~
-

e

Nc.

Okav.

Go aheacd.

Well, we sat down and <iscusses iz, ané he saiZd
come tc a management decision. He Rac scme serious

d o= - -~
CTee - Jedetal o/Neporiezs, .’Z’:c 1 Q)
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reservaticns about the Midlané nuclear plant and whether or
.0t it was going to be something that was going to be
ceneficial to the Division.

Q And if you could summarize those reservationms,
what were they?

A Well, they are summarized, I think, in his letter
to Paul Oreffice on the 8th, It was all the unknowns, all

the things we didn't know,

Q The 8th of September?
A Yes. I think that's when it was dated.
Q Now, did Mr., Temple have anybody else assist him

at that period of time between that time when you and he
sat down, and the letter to Oreffice of September 8, in
deternining whether or not his instincts or management
prerocatives were correct? I mean did he have any formal
review team working on it?

A No. He may have asked for == you know, talked
to people on the negotiating team, like myself, or Mr.
Burrouchs.

Q At that point did he ask you to give him any
advice with regard to Dow's opticns under the contrace?

A I'm trying to recall, It was more from the

point of view ¢f still not knowing eacuch of wi

o |
fu
o
x
v
wn
1
)
3
bl

. e were reading newspaper stcries, and repcrters were
calline about the Court of Appeals remancd, and lot of
- g 4 ’ . -
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legal activity that was going on.

He had » umber of guestions about what does this
all mean; it's so up in the air; can you £ind out more in-
formation before we meet with Consumers?

Q Did you have occasion to advise him as to the
possibilities of suspension of construction?

A Well, sometime during that period, yes. I had
read the decision, and what could come out of it.

There was also a phone call from Myron Cherry
I think sometime in August == not to me, but o another
attorney in Dow, in which he saié a number of things., But
one of which stuck in my mind was that the NRC has already
taken the position that the construction license is invalid.

So that raised some guestions in my mind that

I wanted to pursue.

Q He called another attcrney in Dow?

RN Yes, he did.

Q Who was that?

A R. W. Barker.

Q So you investigated that, and what éid you
cenclude?

A Investicated which?

Q The impact of the remand proceeding and tie
pogition that CherTy had represented to vou that the
conseruction permit was invalid,

-~ ‘—; ] . ~
rPce. Jeaegal ;ﬁkﬂxﬂ:& /RC.
hdd NORTW CAPTIL STREXDIT
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B Well, I was unable to conclude anything. One of
the steps that I took was to call the NRC to try to set up
a meeting with them, and that meeting never occurred. I
wanted to f£find out wi.ether that assessment was correct or
not, among other things.

Q And who did you talk to at the NRC?

2 I talked to Mr, Xelly at first, and then I had
two or three conversations with Mr, Brown, who I believe
was an attorney that was supposed to be inveolved at that
time,

Q Okay. So what did you then advise Mr, Temple

prior to leptember $?

A September 9?7 ;
Q2 Right, or when he wrote his .etter to Mr, Orefficg.
A Advised him on what? E
Q I mean he didn't push vou to say what are the

odds of a suspension?

A He asked if there was 1 possibility, and I saicd
there was.

Q And then did he say, is it a strong possibility,
likely, unlikely?

-\ If he éid, I would have said I dida't know, I
dida't have anv information at that point.

- D -
Q R1igat

s I uncerstancd, But I also understand

clients, and I wouli assume they want a hbetter answer than

-

- o — -

! -~
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you can give them,

A Well, we had a lot of discussion on this fact
that we didn't have any information from Consumers, and
that it was limiting us in trying to make a decision.

Q Okay. And what was his == did he suggest to you
that by taking a hard line at this point that you might be
able to force Consumers to provide more informatior than

veu'd been able to get up to that date?

A A hard line?

Q Yes. By some change, shift in Dow positign, ore-
A No.

Q Did he feel that a shift in Dow policy would

have any effect on the relationship with Consumers?

A Yes, he did.,

2 Did he express an opinion as co what that .:fect
might be?

A Well, ves, I think he thought it would cause

some consternation, and f£rom the fact that it was == I think
I had said that apparently scmecne from Dow was going to
have to testify in this hearing, and thev're geing toc get
into these issues, all the issues we were talking about,
negctiations, cos:, the price cf steam, ané all these thiacs.

b d 3 ' - . . 9 .=
As I read the opinicn, the cost-benefis analvsis

8}

woulsd have ¢ be redone, ancé when vou reds

- oA
- s &

5
1
ot
|
e

-
‘

Seen cone in the early 1370s, ané when vou rede that, with

"
0

4 - . .
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a $1.67 billion price tag, or the $2 billion price tag, or

whatever it was--we hod tome concerns whether that $2 billion

was in fact correct.

Q Now, tie record 1> replete with references to
public stateuents bty Mr. Temple, and I may be wrong =-- and
correct me i. I am == but it seems to me that somebody at
one point suggested that he made a statement in June of '76
expressing his own opinion that the plant, if delayed too
long, wa. not to Dow's best interest.

Did he make any such statement to your knowledge
that early, or did those all follow the Youngdahl call in
August?

MR. POTTER: Excuse me. I'm going to have to
object.

It's probably my own ignorance of the record
in this case, but I object to the characterization that the
record was replete with what I understood you to say public
statements by Mr. Temple regarding the project.

MR, OLMSTEAD: References to public statements
by Mr. Temple.

MR, PCTTER: Not &c stastements actuallyv made,

sut references to statements allecedly a ‘e?

4
Jd

|
v
.

AT UM AN . -
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b
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Q The record is full of references by various

parties at different times for different purposes to

statements made by Joe Temple concerning his own views, his

personal views, of the Dow=Consumers steam contract., And

what I'm trying to f£ix on is when did those statements start |

to be public?

A The only statement “hat I can recall is one that

he made in which he talked about the Michigan Division ==

the Michigan Division was traditionally at a cost disad-

vantage in production with the Gulf Coast units of Dow,

because the cos* of steam down there was much cheaper.

They had natural gas, and long-term contracts at a low

price. And that has resulted in a lot of capital invest-

ment going to the Gulf Coast area as oprposed to the

Michigan Division.

And one of the reasons
contract, as I understand it, was
acreement was signed the price of
then was gecing to be gquite cheap,

competitive advantages of the twe

for the nuclear plant
that when the r~“‘=inal
steam to Dow as 2stimated
so it would restore the

areas, at least as far

as the price of steam was concerned, perhaps not ~s far as

cost of transportation and cother

things, D't at least as

far as the orice of steam was concerned,

He mace a statement which was carzied in the
Press at scme time during this period, 75=76, that the
b4 - g =) 7
orce. Jederal cKRepetters, Jnc \ (‘;5
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escalated cost of the nuclear plant had gotten to such a
point that we were no longer counting on, you know, that
kind of cheap steam in our capital planning.

Q Okay. Now, to the best of your recollectiol,

whet, was that statement made?

A I can't recall. I know it was carried in the
press.

Q Was that before September of 76?2

A Yes, it was.

Q Was that before August of 767

A I think it was, ves.

Q So there at least was a public statement

heightening the dispute between Dow and Consumers as carried
in the 1975 Wall Street Journal article?

A No, I wouldn't say that,

Q You wouldn't say that that statement heichtened
the cnncern? That it was the same concern tnat it had
always been?

A No. Let me discuss a little mcre ¢f that. There
were scme other statements that Joe was making at that
time about the business climate in Michigan, and I think
he Tave scme speeches on that, and that was, at least I
think in Dow's view, detersioratincg .t the tine for a number
of reasons. Workmen's Compensation, and a whole list of

3 * midnl . )’ ¥
tolngs. And I think it was in that context tihat, vou know

' 4 ] A -~ Vs 4
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here's another thing that is contributing to the failure
for the Michigan Division to get more capital investment
and grow, as we're not projecting any cost advantace or
any gqreat cheap ste:n that's going to allow us to compete
for zhat capital.

Q We'll get into it in greater detail later when

we get %o the meetings, bhut those views that were expressed

prior to August of 1976 are scme of the personal views of
Joe Temple that Consumers' retairied counsel, Rex Renfrow
and Dave Rosso were concerned about, were they not?
A I think so, ves.
Q Okay.
MR, CHARNOFF: ©Did you szv August of 19762

MR. OLMSTEAD: The views were expressed prior

to August of 1976, and I was asking whether those were scme

of the perscnal views of Joe Temple which concerned Dave

Rosso and Rex Renfrow,

THE WIINESS: We talked about that, I think
later on we talked abcut it with Mr. Aymond at the
Septenber 24 meeting.

BY MR, OLMSTEAD:
Q Now, we're down into the last week of Auguss,
and oy Septamber 2 !Mr, Temple's reccmmencdazisn =0 Dew USA
anéd the rTeguest for a corporate review is made.
Sc, it's within a weex %c *wo week time frame,

- ~ ’ -~ ﬂ
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essentially, that we're talking about,

Prior to the letter to Mr, Oreffice that Mr.
Oreffice testified yesterday I believe was hand carried to
him on that date, did Mr, Temple communicate to your
knowledge with Consumers Power in any informal or formal
fashion regarding his concern?

b} I don't know. I know he and Russ Youngdahl
talked on the telephone prior to the September 13 meeting,
and I think there were some notes taken, but ==

Q Having sat in those meetings and knowing that
Mr. Temple's concerns were running in that direction, did
you have any conversations with anyquy from Consumers
Power in which you may have indicated any concern?

A No, That was part of the problem, was there was
no cemmunication., I didn't know what was going on. I
hadn't talked to anybody.

Q Did you make attempts to find out from Consumers
what was going on?

A No, I didn't.

Q Oka:, I'm going %o be talking about the
September 13 meeting a little bit.

You have scme nctes of that meeting, I believe?

'}’

You mean my cown personal notes?

L&)

- o 5 4 . =
ias., +'M not sure whether vou 2ic€ or n

B T g ‘? 71
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(Discussion off the record.)
MR, OLMSTEAD: Back on the record,

3Y¥ MR, OLMSTEAD:

Q Mr., Hanes had some notes of that meeting, is that

not correct?

A Which meeting?

Q The September 13 meeting with Consumers Power.,
A He wasn't there.

Q oh, that's right. Mr., Temple, Mr, Nute, Mr.

Burrouchs, Mr, Gaska, and Mr, Whiting. Were these the
members of the Dow negotiating ==

A The membership of that team changed in there,
It had been a Mr, Brown and Mr, Gaska replaced Mr. Brown,
in the job Mr, Brown had., But the other three peovle, Mr.
Burroughs, Mr., Whiting and Mr, Temple and myself, had been
involved and had been at all the meetings, from January on.

Q So they were all knowledgeable of the Consumers-
Dow contract negotiations?

-8 Yes, they were,

Q OCkay. I'm referring to Midland Intervenors

Exhibit Number 29, which is a file memorandum from R, C.

Youncdahl., You are free to refer to vour own best reccl
iecticn and any other notes of that meeting that vou wans
-

MR, CEARNCFT: What's the date?

Hce- Federal Reporters,
STee s aelal SNESCTIEL, nc
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MR, OLMSTEAD: September 14 is the date that
refers to the September 13 meeting.

MR, CHARNOFF: Youngdahl's Zfile?

MR, OLMSTEAD: Yes.

MR, POTTER: Let the record indicate at this
point the witness does have a copy of the September 14,
1976 Consumers Power mem. vandum Sefore him., Go ahead.

BY MR, OIMSTEAD:

Q I don't want you to testify on that memo, I'm

referring to it because it's one of the lengthier memcs

on the meetings, but you can use anybedy else's meeting

notes or ycur own recollection for purposes of the gquestions.

Mr, Youngdahl says that Dow insisted that we

follow the attached agenda., Was this meeting like the other

meetings, or was there a chance in the way you approached
this mceting?

A The way I interpret that, if he's talking about
the attached agenda, which is curs == I believe that's our
agenca == as I said, there'd been a chone conversation
between Mr, Tumple and Mr., Youngdahl prior to t-is meeting,
and if I recall the general tencr of that cenversatiocn as
it was relaved t0 me was that Mr, Zourngdahl wanted 43
finish tne renecctiaticn ¢f the contraces, and he wanteé =2

o L B 12 : , . ,
come Ur == ne wantec it t0 e done that day, sricr =o the

nearing. Mr, Temple nRad exrresses some congern atouts all

— ’ ’
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the things that had been going on all summer, and particular=-
ly in the legal arenaz, and the emphasis by Mr. Youngdahl,
as Mr, Temple told me, was, well, vyou know, we'll spend a
few minutes on that anéd we'll get on with the negotiating
of the contract and == you know. I den't knew., Mr,

Temple's response was whatever it was, but cur concern was,
wait a minute, we don't wan: to renegotiate a contract here
in cne day that we've been working on for a year, when we
don't know what's geoing on, whether the license is even
suspended or not., We want a 4detailed discussion of
everything that's been going on this summer. We don't

know, We've tried to find out. We haven't been able to £ind
out. And before we evern talk fbout negotiations, we want

to know what's going on in the legal arena.

Q Ckay. Now, that was Mr, Temple's position as
related to Consumers Power Company?

A Well, that was our position going into the
September 13 meeting, and it's my impression of what he
said to Russ on the phone.

MR, POTTER: Let me just interrupt, because
we're going to lose it by the tinme we get to it,

Could I just interrupt just a second?

Mr, Nute, will you take a lcok at the Septemter
14, 1376 memo, and I think vou referred %o the agenca
attached as cossibly being a Cow agencda. Weuld vou take 2

:— t . o~ ’
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momgnt to please lcok at that document and tell me whether
iz is a Dow agenda or a CP acenda?

| THE WITNESS: I could %ell if I looked at our
meeting notes of the September 13 meeting., It would have
our agenda and their agenda., From looking at it, it looks
like our agenda, but 1 can only tell for sure by locking
at our copy of the notes,

MR, POTTER: 0ff the record.

(Discussion cff the record.)

MR, OLMSTEAD: Back on the record.

MR, POTTER: Mr, Nute, I asked you to take a
look at the copy of the agenda that's attached t» the
Consumers Power Company memo of September 14, 1975, which
apparently describes, in their terms, what occurred at the
September 12, 1976 negotiating meeting with Dow.

I ask you again: 1Is the outline that's attached
to that memorandum in fact a Consumers Power Company
outline, or is it a Dow Chemical Company ocutline?

THE WITNESS: I believe it's our ocutline.

MR, POTTER: Thank you.

BY MR, OLMSTEAD:

Q Okay. You were in the 2rocess of explaining &9

me the statemant in here that Tow insisted we fsllow tRe

attached agenda, and I got the inmression tha= C

nsune

"

s

O

wanted o hurry up and end the necotiations and

ul

et a

"

— ] ’
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contract, and Dow was saving, wait a minute, there are a
1ot of new things here we don't fully understand what's
going on, and we're not prepared to go forward, although
that had noﬁ been stated explicitly at that point in the
meeting, is that correct?

A Yes. It hadn't been stated in the meeting.

Q Okay. Bu* prior tu this meeting, Mr, Temple's
recommencdation to Mr, Oreffice and “he reguest for a Dow
USA corporate review had been made?

A Yes. Well, I don't know whether the request for
a corporate review, the September 8 letter, had gone to
Mr., Temple. That contains the request for a corporate
review, (Pause.)

It nad, ves.

Q That was the letter Mr, Temple hand=-carried to

Mr, Oreffize that Mr, Oreffice testified to yesterday, is

that correct?

A I don't know., I'm a little confused as to which
letter =-

Q There were two letters to Mr, Oreffice?

A There was a later cne in Sertember, which

established the corpcrate review team and what thelir tasks
ware and so forth.
That was the letter frenm Mr., Oreffice, though.
A No.
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MR. CRARNCFF: Off the record.
(Discussion off the record.)

MR, OLMSTEAD: Back on the record,
BY MR, OLMSTEAD:

Q You have reviewed now Board Exhibit 1 and Becarxd
Exhibit 2, which are the two letters from Mr, Templa to
Mr. Oreffice, is that correct?

A Yes, I have.

Q Anu I think my previcus question was when did
Mr, Temple ask Mr, Oreffice for the crrporate review?

A Yes. It's contained in the September 8 letter,
in the last part, on the third page.

Q So Mr. Temple's position with regard to the
Dow=Consumers contract was fixed at *-at point in time, is

that correct?

A His poIsition, as described in this letter, ves,
Q And noching occurred at this September 13

meeting that changed his position, is that correct?

A That's correct.
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