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MEMORANDUM AND ORDER 

(Ruling on Petitions for Intervention and Requests for Hearing) 

 Before the Board are four petitions to intervene and requests for a hearing concerning a 

license application by Interim Storage Partners LLC (ISP) to construct and operate a 

consolidated interim storage facility for spent nuclear fuel and greater-than-Class C (GTCC) 

waste in Andrews County, Texas.  The petitioners are:  (1) Beyond Nuclear, Inc. (Beyond 

Nuclear); (2) Sierra Club; (3) a coalition of Don’t Waste Michigan, Citizens’ Environmental 

Coalition, Citizens for Alternatives to Chemical Contamination, Nuclear Energy Information 

Service, Public Citizen, Inc., San Luis Obispo Mothers for Peace, Sustainable Energy and 

Economic Development Coalition, and Leona Morgan, individually (collectively, Joint 

Petitioners); and (4) Fasken Land and Minerals, and Permian Basin Land and Royalty 

Organization (together, Fasken).  

 As ISP has revised its license application in response to petitioners’ contentions and to 

the NRC Staff’s requests for additional information, both the Board’s and the NRC Staff’s views 

as to the admissibility of various contentions have changed.  The NRC Staff now contends that 
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only one of the four petitions for a hearing should be granted because, in the Staff’s view, only 

Beyond Nuclear has both demonstrated standing and proffered an admissible contention.1  ISP 

opposes the standing of all petitioners and asserts that none of their proffered contentions is 

admissible. 

 The Board concludes that Sierra Club has demonstrated standing and has proffered one 

admissible contention.  In accordance with 10 C.F.R. § 2.309(a), we grant Sierra Club’s petition 

and admit it as a party to this proceeding.  The admitted contention will be adjudicated under the 

procedures in 10 C.F.R. Part 2, Subpart L. 

The other three petitions are denied.  Although Beyond Nuclear has demonstrated 

standing, it has not proffered an admissible contention.  Among the eight Joint Petitioners, only 

Sustainable Energy and Economic Development Coalition (SEED) has demonstrated standing.  

SEED’s petition, however, must be denied for lack of an admissible contention.  Although 

Fasken has established standing, it has not proffered an admissible contention.   

I. BACKGROUND 
A. General 
 

Typically, after nuclear fuel is used at a nuclear plant, it is cooled and stored in a spent 

fuel pool.  After a certain amount of time, the spent fuel is loaded into canisters, welded shut, 

and then stored in casks at an onsite independent spent fuel storage installation.2  When a plant 

owner chooses to permanently shut down its nuclear plant, it may initiate the decommissioning 

                                                 
1 See NRC Staff’s Consolidated Response to Petitions to Intervene and Requests for Hearing 
Filed By: Sierra Club; [Joint Petitioners] (Dec. 10, 2018) [hereinafter NRC Staff Consol. Answer] 
(asserting that Sierra Club Contentions 4 and 9 and Joint Petitioners Contention 3 are partly 
admissible); NRC Staff’s Response to Petitions to Intervene and Requests for Hearing Filed by 
[Fasken] (Nov. 23, 2018) [hereinafter NRC Staff Answer to Fasken] (asserting that Fasken 
Contention 2 is partly admissible).  But see Tr. at 201–05 (NRC Staff counsel stating at oral 
argument that only Beyond Nuclear proffers an admissible contention in part). 
2 See NRC, Safety of Spent Fuel Storage, NUREG/BR-0528, at 1–2 (Apr. 2017). 
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process immediately, or it may wait years to start the process.  Regardless of how the company 

proceeds, the spent nuclear fuel accumulated by the plant over its lifetime will remain at the 

plant site.  The storage of spent nuclear fuel costs money for security and maintenance. 

Congress likely did not envision this situation when it passed the Nuclear Waste Policy 

Act of 1982 (NWPA).3  Congress contemplated that the U.S. Department of Energy (DOE) 

would build a national nuclear waste repository, and that the nuclear power companies would 

help pay for it.  Under section 302 of the NWPA, power reactor licensees were required to pay 

into a nuclear waste fund for construction of the repository.4  In exchange, section 302(a)(5)(B) 

committed DOE to begin disposing of the nuclear power plants’ spent fuel no later than January 

31, 1998.  When a permanent repository failed to materialize, the power plant licensees sued 

and began to recover from the federal government substantial damages to cover the cost of 

continuing to store spent fuel at their sites.5  Contract damage lawsuits under the NWPA are 

now commonplace, and the federal government pays out damages on a regular basis.6 

Shortly after DOE’s application for authorization to construct a geologic repository at 

Yucca Mountain, Nevada was eventually submitted to the NRC in June 2008,7 Congress 

stopped funding the Yucca Mountain project, and a pending adjudication before a licensing 

board was suspended in September 2011.8  To date, almost eight years later, Congress has 

                                                 
3 Nuclear Waste Policy Act of 1982, 42 U.S.C. §§ 10101–10270 (1983) [hereinafter NWPA]. 
4 42 U.S.C. § 10222. 
5 See, e.g., Nat’l Ass’n of Regulatory Util. Comm’rs v. U.S. Dep’t of Energy, 736 F.3d 517, 520 
(D.C. Cir. 2013); Me. Yankee Atomic Power Co. v. United States, 225 F.3d 1336, 1341–42 
(Fed. Cir. 2000); Ind. Mich. Power Co. v. U.S. Dep’t of Energy, 88 F.3d 1272, 1276–77 (D.C. 
Cir. 1996). 
6 See, e.g., Nat’l Ass’n of Regulatory Util. Comm’rs, 736 F.3d at 520. 
7 See Letter from Edward F. Sproat III, Director, DOE Office of Civilian Radioactive Waste 
Management, to Michael F. Weber, Director, NRC Office of Nuclear Material Safety and 
Safeguards (NMSS) (June 3, 2008) (ADAMS Accession No. ML081560407). 
8 U.S. Dep’t of Energy (High-Level Waste Repository), LBP-11-24, 74 NRC 368 (2011). 
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provided no new funding for a permanent nuclear waste repository at Yucca Mountain.  As lack 

of congressional funding for a permanent repository persists, spent fuel is likely to be stored at 

decommissioned sites across the country, and will continue to accumulate at the sites of the 

nation’s operating reactors. 

This proceeding concerns a possible temporary solution:  interim, consolidated storage 

of spent nuclear fuel by private industry.  Both DOE and nuclear power plant owners potentially 

have an interest in contracting to use such a facility.  DOE might want to take responsibility for 

the nuclear plants’ spent fuel, pay a private company to store it, and stop paying out damages.  

The nuclear plant owners, on the other hand, might be willing to apply their ongoing damage 

payments toward paying a private company to store their spent fuel offsite, so that it would no 

longer be their responsibility to keep onsite and secure.  Because the NWPA was drafted on the 

premise that DOE would not accept the spent fuel until a permanent repository becomes 

operational,9 however, as discussed infra only the second option would be consistent with the 

terms of the statute. 

Two companies—Holtec International and Interim Storage Partners LLC—apparently 

see a business opportunity in the congressional stalemate that has resulted in DOE’s inability to 

take ownership of spent fuel.  Both companies submitted applications to the NRC proposing to 

construct consolidated interim storage facilities (CISFs) to initially store spent fuel for a forty-

year term. 

As the licensing board in the Holtec proceeding observed (and as relevant here to ISP), 

there are substantial differences between the licensing and regulatory requirements for a CISF 

and for the Yucca Mountain permanent repository.10  For example, NRC’s regulations require 

                                                 
9 See 42 U.S.C. § 10222(a)(5)(A). 
10 Holtec Int’l (HI-STORE Consol. Interim Storage Facility), LBP-19-4, 89 NRC __, __ (slip op. at 
3) (May 7, 2019). 
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DOE to demonstrate a reasonable expectation that its repository would meet specified 

performance standards throughout the “period of geologic stability,” defined to “end 1 million 

years after disposal,”11 while the requirements for a CISF under Part 72 apply to renewable 

terms of no more than “40 years from the date of issuance.”12  Moreover, while Yucca Mountain 

was authorized by statute to store 70,000 metric tons of high-level radioactive waste,13 ISP is 

initially requesting to store no more than 5,000 metric tons of spent fuel and GTCC waste.14  

While DOE’s permanent repository would be constructed at least 700 feet below the surface,15 

ISP’s spent fuel would be stored above ground on a concrete pad.16  And, all parts of ISP’s 

storage system use canisters and casks that have been separately approved and issued 

certificates of compliance by the NRC, and therefore are not part of ISP’s license application for 

the Texas storage facility.17 

                                                 
11 10 C.F.R. § 63.302. 
12 Id. § 72.42(a). 
13 42 U.S.C. § 10134(d). 
14 WCS Consolidated Interim Spent Fuel Storage Facility Environmental Report, Docket No. 72-
1050 (rev. 2 July 2018) at 1-1 [hereinafter ER] (ADAMS Accession No. ML18221A405 
(package)).  ISP’s Environmental Report, however, analyzes the potential full 8-phase capacity 
of up to 40,000 metric tons of uranium (MTU). 
15 DOE, Office of Civilian Radioactive Waste Management, Final Supplemental Environmental 
Impact Statement for a Geologic Repository for the Disposal of Spent Nuclear Fuel and High-
Level Radioactive Waste at Yucca Mountain, Nye County, Nevada, Summary at S-7 (June 
2008). 
16 Interim Storage Partners LLC License Application, Docket 72-1050, Andrews County, Texas, 
(rev. 2 July 2018) at 3-1 [hereinafter ISP License Application] (“The dry cask storage systems 
will be located on top of the concrete pads constructed at the CISF.”) (ADAMS Accession No. 
ML18206A483). 
17 See ISP License Application at 2-1 (tbl 2-1) (listing only six NRC-approved cask systems to 
be stored at the ISP CISF). 
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Holtec filed its application for a New Mexico-sited CISF in March 2017, and the public 

was afforded an opportunity to request a hearing and petition to intervene.18  In Holtec,19 six 

groups of petitioners across seven states lodged petitions. Although more than forty contentions 

were proffered, the Holtec board held that none met the Commission’s standards for a 

hearing.20  Notwithstanding termination of the Holtec adjudicatory proceeding at the board level, 

the NRC Staff continues to review the company’s application for a HI-STORE CISF in New 

Mexico.  Multiple appeals of the Holtec board’s decision are currently pending before the 

Commission. 

Most petitioners in this case also petitioned in Holtec.  Many of the contentions that were 

proffered in Holtec are similar if not identical to those proffered in this proceeding, and for good 

reason:  Both proposed interim storage facilities must meet the safety requirements in 10 C.F.R. 

Part 72 and the environmental requirements in 10 C.F.R. Part 51.  Moreover, the proposed sites 

are similar geographically—they would be built approximately 40 miles from each other.  

Despite these similarities, however, the Board recognizes that the sites and the applications in 

these two proceedings are not the same. 

B. Procedural History 
 

 In April 2016, Waste Control Specialists LLC (WCS) submitted its initial license 

application to the NRC to construct and operate a CISF for a term of forty years.21  A year later, 

WCS requested that the NRC suspend its safety and environmental reviews and public 

                                                 
18 Holtec International’s HI-STORE Consolidated Interim Storage Facility for Interim Storage of 
Spent Nuclear Fuel, 83 Fed. Reg. 32,919, 32,919–24 (July 16, 2018). 
19 Holtec, LBP-19-4, 89 NRC at __ (slip op. at 1). 
20 Id. at __ (slip op. at 135); see 10 C.F.R. § 2.309(f)(1). 
21 Waste Control Specialists LLC, Application for a License for a Consolidated Interim Spent 
Fuel Storage Facility (Apr. 28, 2016) (ADAMS Accession No. ML16133A100). 
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participation concerning its application.22  Accordingly, the NRC halted all activities.23  During 

this period, WCS and Orano CIS LLC joined together to form ISP, with its sole corporate 

purpose “to license, design, construct and operate the CISF at the Waste Control Specialists 

site in Andrews, Texas.”24   

On August 29, 2018, after receiving a revised license application from ISP,25 the NRC 

issued a Federal Register notice that allowed the public to request a hearing and petition to 

intervene by October 29, 2018.26  The Secretary of the Commission (SECY) later extended this 

deadline to November 13, 2018.27  ISP’s application states that it intends to construct and 

operate its CISF on approximately 100 acres in Andrews County, Texas.28  In the first phase of 

its storage project, ISP seeks to store 5,000 metric tons of uranium (MTUs) (including some 

mixed oxide fuel and GTCC waste) in six canister systems for a 40-year term.29  If its initial 

license is granted, ISP plans to request license amendments for “authorization to possess and 

store an additional 5,000 MTUs of [spent nuclear fuel] for each of seven subsequent expansion 

phases to be completed over the course of 20 years.”30  ISP thus anticipates that, after 

                                                 
22 Joint Request to Withdraw the Federal Register Notice Providing an Opportunity to Submit 
Hearing Requests (Apr. 19, 2017), Attach. 1, Letter from Rod Baltzer, WCS President and CEO, 
to NRC Document Control Desk (Apr. 18, 2017) (ADAMS Accession No. ML17109A480). 
23 See Waste Control Specialists LLC (Consol. Interim Storage Facility), CLI-17-10, 85 NRC 
221, 222 (2017) (granting WCS’s and NRC Staff’s request to suspend all activity and withdraw 
the hearing opportunity on the WCS CISF application). 
24 ISP License Application at 1-4. 
25 Letter from Jeffery D. Isakson, ISP, to NRC Document Control Desk (June 8, 2018) (ADAMS 
Accession No. ML18166A003). 
26 Interim Storage Partners Waste Control Specialists Consolidated Interim Storage Facility, 83 
Fed. Reg. 44,070, 44,070–75 (Aug. 29, 2018), corrected, 83 Fed. Reg. 44,680 (Aug. 31, 2018) 
(correcting the deadline date for petitioners to request a hearing to October 29, 2018). 
27 Order of the Secretary (Oct. 25, 2018) at 2. 
28 ER at 1-1. 
29 Id.  
30 Id. 
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completion of its eight planned phases, its CISF would store 40,000 MTUs of spent fuel and 

GTCC waste, which is the amount analyzed in ISP’s Environmental Report.31    

 On September 14, 2018, the Commission received simultaneous motions from Beyond 

Nuclear and Fasken to dismiss both this proceeding and the Holtec proceeding as violating the 

NWPA.32  ISP33 and the NRC Staff opposed.34  Although SECY denied both motions on 

procedural grounds,35 SECY observed that Beyond Nuclear had also filed a hearing petition36 

specific to this proceeding that incorporated by reference arguments contained in its motion to 

dismiss.37  SECY then referred Beyond Nuclear’s petition to intervene and Fasken’s motion to 

the Atomic Safety and Licensing Board Panel to be considered under the Commission’s 

contention admissibility standards in 10 C.F.R. § 2.309.38 

                                                 
31 Id. 
32 Beyond Nuclear, Inc.’s Motion to Dismiss Licensing Proceedings for HI-STORE [CISF] and 
WCS [CISF] for Violation of the [NWPA] (Sept. 14, 2018).  Because Fasken’s initial motion to 
dismiss both CISF proceedings was only filed and served in the Holtec docket, Fasken filed its 
identical motion to dismiss in this docket on September 28, 2018.  Motion of [Fasken] to Dismiss 
Licensing Proceedings for HI-STORE [CISF] and WCS [CISF] (Sept. 28, 2018). 
33 [ISP’s] Response Opposing Beyond Nuclear, Inc.’s Unauthorized September 14, 2018 Filing 
(Sept. 24, 2018); [ISP’s] Response Opposing [Fasken’s] Unauthorized September 28, 2018 
Filing (Oct. 5, 2018). 
34 Because the NRC Staff was a party in Holtec, the NRC Staff filed its single response to both 
Beyond Nuclear and Fasken in Holtec and in this proceeding.  NRC Staff’s Response to 
Motions to Dismiss Licensing Proceedings (Sept. 24, 2018). 
35 Order of the Secretary, In the Matters of Holtec International (HI-STORE [CISF]) Docket 72-
1051; Interim Storage Partners LLC (WCS [CISF]) Docket 72-1050 (Oct. 29, 2018) [hereinafter 
Order Denying Motions to Dismiss]. 
36 Beyond Nuclear, Inc.’s Hearing Request and Petition to Intervene (Oct. 3, 2018) [hereinafter 
Beyond Nuclear Pet.]. 
37 Order Denying Motions to Dismiss at 2. 
38 Id. at 2–3.  On December 27, 2018, Beyond Nuclear petitioned the United States Court of 
Appeals for the District of Columbia Circuit to review SECY’s order denying Beyond Nuclear’s 
motion to dismiss and referring it as a petition to this Board.  That appeal remains pending, 
although Beyond Nuclear has requested it be held in abeyance pending the outcome of this 
proceeding.  See Notice of Beyond Nuclear’s Petition for Review of NRC Order in D.C. Circuit 
U.S. Court of Appeals, Docket Nos. 72-1050 & 72-1051 (Jan. 16, 2019). 
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On October 29, 2018, ISP39 and the NRC Staff40 filed answers to Beyond Nuclear’s 

petition, and Beyond Nuclear replied.41 

Fasken filed its petition for hearing on October 29, 2018.42  On November 20, 2018, ISP 

filed answers opposing both Fasken’s motion to dismiss this proceeding as referred to the 

Board by SECY (i.e., its referred contention) and Fasken’s hearing petition.43  The NRC Staff 

filed its answer to both Fasken’s hearing petition and Fasken’s referred contention on November 

23, 2018.44  Fasken filed separate replies to ISP and to the NRC Staff on November 28 and 30, 

2018, respectively.45  Also on November 30, Fasken filed a single reply to both ISP and to the 

NRC Staff concerning its referred contention.46 

                                                 
39 [ISP’s] Answer Opposing Beyond Nuclear, Inc.’s Hearing Request and Petition to Intervene 
(Oct. 29, 2018) [hereinafter ISP Answer to Beyond Nuclear]. 
40 NRC Staff’s Response to Beyond Nuclear, Inc.’s Hearing Request and Petition to Intervene 
(Oct. 29, 2018) [hereinafter NRC Staff Answer to Beyond Nuclear]. 
41 Beyond Nuclear’s Reply to Oppositions to Hearing Request and Petition to Intervene (Nov. 5, 
2018). 
42 Petition of [Fasken] for Intervention and Request for Hearing (Oct. 29, 2018) [hereinafter 
Fasken Pet.].  On November 9, 2018, the ASLBP’s Chief Administrative Judge granted a jointly-
filed motion to establish a briefing schedule to Fasken’s referred contention.  The order set a 
separate deadline for ISP and the NRC Staff to file respective answers to the referred 
contention on November 23, 2018, and established Fasken’s reply deadline for no later than 
November 30, 2018.  Chief Administrative Judge Order (Granting Joint Motion to Establish 
Briefing Schedule) (Nov. 9, 2018) (unpublished). 
43 [ISP’s] Answer Opposing [Fasken’s] Motion to Dismiss as Referred to the ASLBP for 
Consideration Under 10 C.F.R. § 2.309 (Nov. 20, 2018); [ISP’s] Answer Opposing Hearing 
Request and Petition to Intervene Filed by [Fasken] (Nov. 20, 2018) [hereinafter ISP Answer to 
Fasken]. 
44 NRC Staff’s Response to Petitions to Intervene and Requests for Hearing Filed by [Fasken] 
(Nov. 23, 2018) [hereinafter NRC Staff Answer to Fasken]. 
45 [Fasken’s] Reply to ISP’s Opposition to Hearing Request and Petition to Intervene (Nov. 28, 
2018); [Fasken’s] Reply to NRC Staff’s Opposition to Hearing Request and Petition to Intervene 
(Nov. 30, 2018). 
46 Reply of [Fasken] to [ISP’s] and Staff’s Oppositions to Motion to Dismiss (Nov. 30, 2018). 
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On December 10, 2018, ISP moved to strike portions of Fasken’s reply concerning its 

standing on its referred contention, and portions of Fasken’s replies to ISP and to the NRC Staff 

concerning all of Fasken’s proffered contentions.47  Fasken opposed.48 

On November 13, 2018, Sierra Club and Joint Petitioners filed their petitions to intervene 

and hearing requests.49  On December 10, 2018, the NRC Staff submitted a consolidated 

answer50 and ISP filed separate answers to Sierra Club51 and Joint Petitioners.52  Sierra Club 

and Joint Petitioners replied.53 

On December 27, 2018, ISP filed separate motions to strike portions of Sierra Club’s 

and Joint Petitioners’ replies.54  Sierra Club and Joint Petitioners opposed.55 

                                                 
47 [ISP’s] Motion to Strike Portions of the Replies Filed by [Fasken] (Dec. 10, 2018). 
48 [Fasken’s] Opposition to [ISP’s] Motion to Strike (Dec. 17, 2018). 
49 Petition to Intervene and Request for Adjudicatory Hearing by Sierra Club (Nov. 13, 2018) 
[hereinafter Sierra Club Pet.]; Petition of [Joint Petitioners] to Intervene, and Request for an 
Adjudicatory Hearing (Nov. 13, 2018) [hereinafter Joint Pet’rs Pet.].  Thereafter, Sierra Club and 
Joint Petitioners moved to disqualify this Board because the administrative judges in this 
proceeding are the same as those on the Holtec board.  Motion of Sierra Club, [Joint 
Petitioners] for Disqualification of Atomic Safety and Licensing Board [(ASLB)] (Nov. 26, 2018).  
The Board denied the motion to disqualify and referred its decision to the Commission.  
Licensing Board Memorandum and Order (Denying and Referring Motion to Disqualify Board), 
LBP-18-6, 88 NRC 177, 180 (2018).  The Commission affirmed.  CLI-19-3, 89 NRC __ (Mar. 11, 
2019). 
50 NRC Staff’s Consolidated Response to Petitions to Intervene and Requests for Hearing Filed 
By: Sierra Club; [Joint Petitioners] (Dec. 10, 2018) [hereinafter NRC Staff Consol. Answer]. 
51 [ISP’s] Answer Opposing Hearing Request and Petition to Intervene Filed by Sierra Club 
(Dec. 10, 2018) [hereinafter ISP Answer to Sierra Club]. 
52 [ISP’s] Answer Opposing Hearing Request and Petition to Intervene Filed by [Joint 
Petitioners] (Dec. 10, 2018) [hereinafter ISP Answer to Joint Pet’rs]. 
53 Sierra Club’s Reply to Answers filed by [ISP] and NRC Staff (Dec. 17, 2018) [hereinafter 
Sierra Club Reply to ISP and NRC Staff]; Combined Reply of [Joint Petitioners] to [ISP] and 
NRC Answers [hereinafter Joint Pet’rs Reply]. 
54 [ISP’s] Motion to Strike Portions of the Reply Filed by Sierra Club (Dec. 27, 2018); [ISP’s] 
Motion to Strike Portions of the Reply Filed by [Joint Petitioners] (Dec. 27, 2018). 
55 Sierra Club’s Answer to [ISP’s] Motion to Strike Portions of Sierra Club’s Reply (Jan. 2, 2019); 
Opposition of [Joint Petitioners] to [ISP] Motion to Strike (Dec. 30, 2018). 
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On June 3, 2019, ISP’s counsel submitted a letter to the Board.56  The letter informed 

the Board and participants that ISP had submitted a partial response to the NRC Staff’s 

Request for Additional Information (RAI) Part 1 and made two unrelated modifications to its 

license application that, it stated, could affect some of the proffered contentions in this 

proceeding.57  First, ISP removed its request for an exemption under 10 C.F.R. § 72.30 

concerning financial assurance.58  Second, ISP revised its Environmental Report to “reflect the 

correct status of the lesser prairie chicken.”59  Finally, the letter stated that ISP’s response to the 

Staff’s RAI 2.2-2 includes a discussion of gas and oilfield operations in the vicinity of the 

proposed facility.60   

On June 28, 2019, ISP submitted a second letter to the Board.61  As in the earlier letter, 

ISP informed the Board and participants of new responses to the NRC Staff’s RAIs, which in 

turn might affect participants’ proffered contentions.  ISP stated that it had submitted a partial 

response to the NRC Staff’s RAI Part 3 and the NRC Staff’s Transportation RAIs TR-1 through 

                                                 
56 Letter from Timothy P. Matthews, Counsel for [ISP], to Licensing Board (June 3, 2019) 
[hereinafter ISP June 3, 2019 Letter]. 
57 Id. at 1. 
58 Id. (“The Board and the parties may view this change as relevant to Beyond Nuclear’s 
Proposed Contention, [Fasken’s] Referred Motion to Dismiss, Sierra Club’s Proposed 
Contentions 1 and 9, and [Joint Petitioners’] “Objection” and Proposed Contention 3.”). 
59 Id. at 2 (“The Board and the parties may view this change as relevant to Sierra Club’s 
Proposed Contention 13, and [Fasken’s] Proposed Contention 5.”). 
60 Id. (“The Board and the parties may view this information as relevant to [Fasken’s] Proposed 
Contention 2 and Joint Petitioners’ Proposed Contention 6.”). 
61 Letter from Timothy P. Matthews, Counsel for [ISP], to Licensing Board (June 28, 2019) 
[hereinafter ISP June 28, 2019 Letter]. 
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TR-10.62  Additionally, ISP advised that it had revised sections 4.2.6, 4.2.7, 4.2.8, 4.2.9 and 

Attachment 4-1 of its Environmental Report to correspond with its RAI answers.63   

Also on June 28, ISP submitted a written response to this Board’s June 7 question as to 

whether, absent new legislation, DOE could lawfully assume ownership of the spent nuclear fuel 

in ISP’s proposed facility.64  ISP stated it agreed that “absent new legislation, the DOE could not 

lawfully assume ownership of the spent nuclear fuel” in its proposed CISF,65 and, citing Holtec, 

contended that no admissible contention as to this issue remains in this proceeding.66 

 The Board heard oral arguments concerning standing and contention admissibility on 

July 10 and 11, 2019 in Midland, Texas.  The Board encouraged, but did not require, each 

petitioner to address what it contends are relevant differences between this proceeding and the 

Holtec proceeding.67 

II. STANDING ANALYSIS 

 In a licensing proceeding such as this, the NRC must grant a hearing “upon the request 

of any person whose interest may be affected by the proceeding.”68  However, to determine 

whether a petitioner has a sufficient interest, the Commission applies contemporaneous judicial 

                                                 
62 Id. at 1. 
63 Id.; id. at 2 (“The Board and hearing participants may view portions of the revised ER 
Sections and Attachment 4-1 as relevant to [Joint Petitioners’] Proposed Contention 1, Sierra 
Club’s Proposed Contentions 4 and 16, and/or ISP’s answers to those proposed contentions.”). 
64 [ISP’s] Response to the [ASLB’s] Questions Regarding the U.S. [DOE’s] Authority under the 
[NWPA] (June 28, 2019) [hereinafter ISP June 28, 2019 Response to Board]. 
65 Id. at 1.  
66 Id. (citing Holtec, LBP-19-4, 89 NRC at __ (slip op. at 26–34)); id. at 3. 
67 Licensing Board Order (Establishing Format for Oral Argument) (June 7, 2019) at 2 
(unpublished). 
68 42 U.S.C. § 2239(a)(1)(A). 
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concepts of standing.69  Although the Commission instructs us to construe the petition in favor of 

the petitioner when we determine standing,70 it is nonetheless each petitioner’s burden to 

demonstrate that standing requirements are met.71  As relevant here, a petitioner may satisfy 

this burden in one of three ways. 

 First, a petitioner may show traditional standing.  This requires a showing that a person 

or organization has suffered or might suffer a concrete and particularized injury that is:  (1) fairly 

traceable to the challenged action; (2) likely redressable by a favorable decision; and (3) 

arguably within the zone of interests protected by the governing statutes72—here primarily the 

Atomic Energy Act (AEA) and the National Environmental Policy Act (NEPA).73   

 Second, a petitioner may take advantage of proximity presumptions the Commission has 

created to simplify standing requirements for individuals who reside within, or have frequent 

contacts with, a geographic zone of potential harm.  In proceedings that involve construction or 

operation of a nuclear power plant, the zone is deemed to be the area within a 50-mile radius of 

the site.74  In other proceedings, such as this one, a “proximity plus” standard is applied on a 

“case-by-case basis, taking into account the nature of the proposed action and the significance 

of the radioactive source.”75  The smaller the risk of offsite consequences, the closer a petitioner 

                                                 
69 Fla. Power & Light Co. (Turkey Point Nuclear Generating Plant, Units 3 & 4), CLI-15-25, 82 
NRC 389, 394 (2015).  
70 Id. 
71 See Commonwealth Edison Co. (Zion Nuclear Power Station, Units 1 & 2), CLI-00-5, 51 NRC 
90, 98 (2000).  10 C.F.R. § 2.309(d) specifies information that a petitioner should include in its 
petition to establish standing but does not set a standard a licensing board must apply when 
deciding whether that information is sufficient. 
72 Calvert Cliffs 3 Nuclear Project, LLC (Calvert Cliffs Nuclear Power Plant, Unit 3), CLI-09-20, 
70 NRC 911, 915 (2009). 
73 42 U.S.C. §§ 2011–2297; id. §§ 4321–4347. 
74 PPL Bell Bend, LLC (Bell Bend Nuclear Power Plant), CLI-10-7, 71 NRC 133, 138–39 (2010). 
75 Ga. Inst. of Tech. (Ga. Tech Research Reactor, Atlanta, Ga.), CLI-95-12, 42 NRC 111, 116-
17 (1995); see Sequoyah Fuels Corp. (Gore, Okla. Site), CLI-94-12, 40 NRC 64, 75 n.22 (1994) 
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must be to be realistically threatened.  Although the Commission has not established a clear 

standard, the relevant distance from a CISF is likely less than 50 miles because such a storage 

facility “is essentially a passive structure rather than an operating facility, and . . . therefore [has] 

less chance of widespread radioactive release.”76 

 Third, like most petitioners here, an organization may try to establish representational 

standing based on the standing of one or more individual members.  To establish 

representational standing, an organization must:  (1) show that the interests it seeks to protect 

are germane to its own purpose; (2) identify at least one member who qualifies for standing in 

his or her own right; (3) show that it is authorized by that member to request a hearing on his or 

her behalf; and (4) show that neither the claim asserted nor the relief requested requires an 

individual member’s participation in the organization’s legal action.77  

A. Beyond Nuclear 

 Beyond Nuclear states that it is “a nonprofit, nonpartisan membership organization that 

aims to educate and activate the public about the connections between nuclear power and 

nuclear weapons and the need to abolish both to protect public health and safety, prevent 

environmental harms, and safeguard our future.”78  Of especial relevance, “Beyond Nuclear 

advocates for an end to the production of nuclear waste and for securing the existing reactor 

                                                 

(“[A] presumption based on geographic proximity is not confined solely to Part 50 reactor 
licenses, but is also applicable to materials cases where the potential for offsite consequences 
is obvious.”). 
76 Consumers Energy Co. (Big Rock Point Indep. Spent Fuel Storage Installation), CLI-07-19, 
65 NRC 423, 426 (2007). 
77 Consumers Energy Co. (Palisades Nuclear Plant), CLI-07-18, 65 NRC 399, 409 (2007). 
78 Beyond Nuclear Pet. at 2. 
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waste in hardened on-site storage until it can be permanently disposed of in a safe, sound, and 

suitable underground repository.”79 

 Beyond Nuclear claims standing on several theories,80 but we need consider only one.  

Beyond Nuclear submits the declaration of its member Rose M. Gardner, who lives within seven 

miles of the proposed facility and authorizes Beyond Nuclear to represent her.81 

 The NRC Staff does not oppose Beyond Nuclear’s claim of standing,82 and the Board 

agrees.  Ms. Gardner’s residence is well within the distance that has been found sufficient in 

other proceedings that involved spent fuel facilities.83 

 ISP opposes Beyond Nuclear’s standing.84  ISP argues that standing should not be 

presumed unless a petitioner resides within a facility’s required offsite emergency planning 

zone.85  Because the Commission does not impose any offsite emergency planning 

requirements on away-from-reactor facilities for dry storage of aged fuel, ISP claims that the 

Commission has determined generically that such facilities pose no significant offsite risks to 

                                                 
79 Id. at 2–3. 
80 See id. at 3–8. 
81 See id., Ex. 2, Decl. of Rose M. Gardner (Sept. 13, 2018). 
82 NRC Staff Consol. Answer at 7. 
83 See, e.g., Pac. Gas & Elec. Co. (Diablo Canyon Indep. Spent Fuel Storage Installation), LBP-
02-23, 56 NRC 413, 429 (2002) (ruling 17 miles sufficient and citing other NRC approvals of 
standing for petitioners within 10 miles of proposed spent fuel facility expansions); Ne. Nuclear 
Energy Co. (Millstone Nuclear Power Station, Unit 3), LBP-00-2, 51 NRC 25, 28 (2000) (finding 
standing of individual with part-time residence located 10 miles from spent fuel facility); Carolina 
Power & Light Co. (Shearon Harris Nuclear Power Plant), LBP-99-25, 50 NRC 25, 29–31 (1999) 
(finding standing of petitioner 17 miles from spent fuel facility); Fla. Power & Light Co. (St. Lucie 
Nuclear Power Plant, Unit 1), LBP-88-10A, 27 NRC 452, 454–55, aff'd, ALAB-893, 27 NRC 627 
(1988) (granting standing of individual living within 10 miles of spent fuel facility). 
84 ISP Answer to Beyond Nuclear at 5–21. 
85 Id. at 10–11. 
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health and safety.86  Accordingly, ISP argues, no one who lives any distance beyond the fence 

line of its proposed site is entitled to a presumption of standing. 

 The Board disagrees.  We decline to rule that the level of risk appropriate to triggering 

emergency planning requirements is necessarily the same as that sufficient to permit a 

concerned neighbor to file a petition.  Among other things, a petitioner may be concerned about 

potential long-term effects that have nothing to do with a sudden emergency. 

ISP would apparently have us deny standing to Ms. Gardner to challenge the storage of 

potentially up to 40,000 metric tons of spent fuel even if her home were located directly across 

the street.  This seems neither realistic nor consistent with the Commission’s direction to 

construe standing in favor of the petitioner.87  Ms. Gardner is a person “whose interest may be 

affected” under section 189a of the AEA. 

 Beyond Nuclear has demonstrated standing.  However, because Beyond Nuclear has 

not proffered an admissible contention, as discussed infra, its request for an evidentiary hearing 

must nonetheless be denied. 

B. Sierra Club 

 Sierra Club is a well-known environmental organization.  Like Beyond Nuclear, Sierra 

Club submits supporting declarations from several members who live in the vicinity of the 

proposed facility.88  One member—Shirley Henson—states that she lives about six miles 

away.89 

                                                 
86 Id. 
87 Turkey Point, CLI-15-25, 82 NRC at 394. 
88 See Sierra Club Pet., Decl. of Rose Gardner (Oct. 18, 2018); id., Decl. of Shirley Henson 
(Oct. 23, 2018); id., Decl. of Deanna Maria Dyer (Sept. 13, 2018); id., Decl. of Gordon Wayne 
Dyer (Sept. 13, 2018); id., Decl. of Danielle Marie Dyer (Sept. 13, 2018). 
89 See id., Decl. of Shirley Henson (Oct. 23, 2018) ¶ 1.  Rose Gardner also states that she lives 
six miles away; however, because Ms. Gardner submitted similar declarations on behalf of both 
Sierra Club and Beyond Nuclear, we consider her declaration only in connection with the 
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 As discussed supra, this distance is well within the limits that have been found to confer 

standing to challenge much smaller storage facilities, and the NRC Staff agrees that Sierra Club 

has established standing.90  And again, we are not persuaded by ISP’s argument91 that, even to 

commence a challenge, an individual who lives that close to a potentially massive facility for 

storing much of the nation’s spent nuclear fuel must first demonstrate more. 

 Sierra Club has demonstrated standing.   

C. Joint Petitioners 

 Joint Petitioners are comprised of seven different organizations and one individual.  

Except for SEED, they each present a similar standing issue.  They do not base their standing 

claims on their members’ proximity to the proposed facility, but rather on their proximity to 

potential transportation routes by which spent nuclear fuel might travel to the proposed facility.92 

 This is too remote and speculative an interest on which to establish standing.  As the 

Commission has stated:  “[M]ere geographical proximity to potential transportation routes is 

insufficient to confer standing.”93   

 SEED, on the other hand, has submitted the supporting declaration of one member—

Brigitte Gardner-Aguilar—who lives in Eunice, New Mexico about five miles from the proposed 

                                                 

standing of Beyond Nuclear.  See Big Rock Point ISFSI, CLI-07-19, 65 NRC at 426 (explaining 
that “multiple representation might lead to confusion”). 
90 NRC Staff Consol. Answer at 11. 
91 ISP Answer to Sierra Club at 7–14. 
92 Joint Pet’rs Pet. at 11–20. 
93 U.S. Dep’t of Energy (Plutonium Export License), CLI-04-17, 59 NRC 357, 364 n.11 (2004) 
(quoting Diablo Canyon ISFSI, LBP-02-23, 56 NRC at 434); see also EnergySolutions, LLC 
(Radioactive Waste Import/Export Licenses), CLI-11-3, 73 NRC 613, 623 (2011) (denying 
petitioners’ standing claim for failing to show there would be any impact from the transport of 
radioactive materials to be imported); Holtec, LBP-19-4, 89 NRC at __ (slip op. at 14–15) 
(discussing cases). 
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facility.94  As discussed supra, this distance is well within the limits that have been found to 

confer standing to challenge much smaller storage facilities.  At oral argument, the NRC Staff 

agreed that, through Ms. Gardner-Aguilar’s declaration, SEED has submitted sufficient facts to 

establish standing.95  

 Although the other Joint Petitioners have not, SEED has demonstrated standing.  

However, because Joint Petitioners have not proffered an admissible contention, as discussed 

infra, SEED’s request for an evidentiary hearing nonetheless must also be denied. 

D. Fasken 

 As set forth in the supporting Declaration of Tommy E. Taylor, Mr. Taylor is Vice 

President of Fasken Management, LLC, which is the general partner of Fasken Land and 

Minerals, Ltd.96  Fasken is a member of Permian Basin Land and Royalty Organization 

(PBLRO), which is an association of oil and gas producers and royalty owners formed 

specifically in response to ISP’s proposed facility.97  

 As stated in Mr. Taylor’s Declaration, Fasken owns property that is within eighteen miles 

of the proposed facility.  Mr. Taylor’s employment duties require him to travel to and spend time 

in the area of the proposed CISF site.98  Additionally, he is personally aware of other Fasken 

employees who “often” travel to the area for employment reasons.99  As an officer of Fasken, he 

                                                 
94 Joint Pet’rs Pet. at 33, id., Decl. of Brigitte Gardner-Aguilar (Oct. 22, 2018). 
95 Tr. at 204.  Initially, the NRC Staff opposed the standing of all Joint Petitioners, including 
SEED.  NRC Staff Consol. Answer at 7–11.  Because Joint Petitioners focused their standing 
claims primarily on proximity to potential transportation routes, rather than proximity to the 
proposed facility, it perhaps was not apparent that Ms. Gardner-Aguilar lives just as close or 
closer to the proposed facility as do Sierra Club members whose standing the Staff did not 
oppose.  See NRC Staff Consol. Answer at 11. 
96 Fasken Pet., Ex. 1, Decl. of Tommy E. Taylor ¶ 1 (Oct. 29, 2018).  
97 Id. ¶¶ 1, 4. 
98 Id. ¶ 3. 
99 Id. 
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is concerned about the potential human health effects on Fasken employees, including the 

costs associated with medical care and treatment of radiation-related conditions.100   

 As stated in the supporting Declaration of D.K. Boyd, Mr. Boyd is an individual member 

of PBLRO.101  He owns and ranches the Frying Pan Ranch, the closest part of which is only four 

miles from the proposed facility.102  

 Initially, the NRC Staff concluded that both Fasken and PBLRO had established 

standing.103  At oral argument, however, the Staff revised its position to say that it found Mr. 

Boyd’s declaration sufficient to establish standing for PBLRO but did not find Mr. Taylor’s 

declaration sufficient to establish standing for Fasken.  Thus, the Staff would now have the 

Board grant standing to PBLRO, but not to Fasken.104 

 Although the standing of Fasken and of Mr. Boyd is not as clear as the standing of the 

individual representatives of Beyond Nuclear, Sierra Club and SEED, the Board concludes their 

proximity to the proposed facility is sufficient to confer standing on Fasken and representative 

standing on PBLRO.  In light of the Commission’s direction to construe standing claims in favor 

of the petitioner,105 we agree with the NRC Staff’s original view106 that they both have shown 

enough.107  

                                                 
100 Id. ¶ 11. 
101 Id., Ex. 2, Decl. of D.K. Boyd (Oct. 29, 2018) ¶ 2. 
102 Id. ¶ 4. 
103 NRC Staff Answer to Fasken at 6–7. 
104 Tr. at 316–17. 
105 Turkey Point, CLI-15-25, 82 NRC at 394. 
106 NRC Staff Answer to Fasken at 6–7. 
107 It would seem desirable, however, for the Commission to provide more specific guidance 
concerning how licensing boards should balance the relevant considerations when standing to 
challenge a fuel storage facility is not based simply upon nearby residence.  See Strata Energy, 
Inc. (Ross In Situ Recovery Uranium Project), LBP-12-3, 75 NRC 164, 189 n.27, aff’d, CLI-12-
12, 75 NRC 603 (2012). 
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 Fasken and PBLRO have demonstrated standing.108  However, as discussed infra, 

because Fasken and PBLRO have not proffered an admissible contention, their request for an 

evidentiary hearing nonetheless must be denied. 

III. LEGAL STANDARDS 

A.  Legal Standards Governing Contention Admissibility 

 For its hearing request to be granted, in addition to demonstrating standing, a petitioner 

must proffer at least one admissible contention.109 

 An admissible contention must: (1) state the specific legal or factual issue to be raised or 

controverted; (2) provide a brief explanation for the basis of the contention; (3) demonstrate that 

the issue raised in the contention is within the scope of the proceeding; (4) demonstrate that the 

issue raised in the contention is material to the findings the NRC must make to support the 

action that is involved in the proceeding; (5) concisely state the alleged facts or expert opinions 

that support the petitioner’s position and on which the petitioner intends to rely at an evidentiary 

hearing, including references to the specific sources and documents on which the petitioner 

intends to rely; and (6) show that a genuine dispute exists on a material issue of law or fact by 

referring to specific portions of the application that the petitioner disputes or, if the application is 

alleged to be deficient, by identifying such deficiencies and the supporting reasons for this 

allegation.110 

 A further requirement applies to several contentions addressed infra.  No NRC rule or 

regulation may be challenged in a contention unless the petitioner seeks and obtains a waiver 

                                                 
108 Because Fasken has demonstrated standing based on its original petition and supporting 
declarations, we deny as moot ISP’s motion to strike as it pertains to the standing portion of 
Fasken’s replies. 
109 10 C.F.R. § 2.309(a). 
110 Id. § 2.309(f)(1)(i)–(vi). 
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from the Commission in accordance with 10 C.F.R. § 2.335.  No petitioner in this proceeding 

has sought such a waiver. 

 The contention admissibility rules are “strict by design.”111  The Commission has 

observed that they “properly ‘reserve [the] hearing process for genuine, material controversies 

between knowledgeable litigants.’”112  Failure to satisfy even one of the requirements requires 

the Board to reject the contention.113 

 This six-factor standard resulted from the Commission’s effort to “raise the threshold bar 

for an admissible contention.”114  Previously, licensing boards would sometimes admit 

contentions “that appeared to be based on little more than speculation,” and petitioners would 

try to “unearth” admissible contentions “through cross-examination.”115  Rather than expend 

agency time and resources on vague and unsupported claims,116 the Commission strengthened 

the contention admissibility standards to what they are today—standards that afford evidentiary 

hearings only to those who “proffer at least some minimal factual and legal foundation in support 

of their contentions.”117 

                                                 
111 Dominion Nuclear Conn., Inc. (Millstone Nuclear Power Station, Units 2 & 3), CLI-01-24, 54 
NRC 349, 358 (2001). 
112 FirstEnergy Nuclear Operating Co. (Davis-Besse Nuclear Power Station, Unit 1), CLI-12-8, 
75 NRC 393, 396 (2012) (quoting Dominion Nuclear Conn., Inc. (Millstone Nuclear Power 
Station, Unit 2), CLI-03-14, 58 NRC 207, 219 (2003)). 
113 See Entergy Nuclear Operations, Inc. (Indian Point, Unit 2), CLI-16-5, 83 NRC 131, 136 
(2016). 
114 Duke Energy Corp. (Oconee Nuclear Station, Units 1, 2, & 3), CLI-99-11, 49 NRC 328, 334 
(1999). 
115 Id. 
116 See Changes to the Adjudicatory Process, 69 Fed. Reg. 2182, 2202 (Jan. 14, 2004). 
117 Oconee, CLI-99-11, 49 NRC at 334. 
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 Therefore, although a petitioner need not prove its contention at this stage, mere notice 

pleading of proffered contentions is insufficient.118  Rather, the NRC requires a petitioner to read 

the pertinent portions of the license application, including the Safety Analysis Report (SAR) and 

the Environmental Report, state the applicant’s position and the petitioner’s opposing view, and 

explain why it disagrees with the applicant.119   

B. NEPA Legal Standards 

 NEPA mandates that federal agencies prepare an environmental impact statement (EIS) 

before undertaking any “major Federal actions significantly affecting the quality of the human 

environment.”120  The preparation of an EIS is meant to ensure that federal agencies “will not act 

on incomplete information, only to regret [their] decision after it is too late to correct.”121  NEPA 

requires agencies to take a “‘hard look’ at environmental consequences” of the proposed 

action,122 and imposes a duty upon the agency to both “consider every significant aspect of the 

environmental impact of a proposed action”123 and “inform the public” of its analysis and 

conclusion.124 

                                                 
118 Fansteel, Inc. (Muskogee, Okla. Site), CLI-03-13, 58 NRC 195, 203 (2003). 
119 Rules of Practice for Domestic Licensing Proceedings—Procedural Changes in the Hearing 
Process, 54 Fed. Reg. 33,168, 33,170–71 (Aug. 11, 1989). 
120 42 U.S.C. § 4332(2)(C); see also Nat. Res. Def. Council v. NRC, 823 F.3d 641, 643 (D.C. 
Cir. 2016). 
121 Marsh v. Or. Nat. Res. Council, 490 U.S. 360, 371 (1989). 
122 Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 350 (1989) (quoting Kleppe v. 
Sierra Club, 427 U.S. 390, 410 n.21 (1976)).  
123 Balt. Gas & Elec. v. Nat. Res. Def. Council, Inc., 462 U.S. 87, 97 (1983) (quoting Vt. Yankee 
Nuclear Power Corp. v. Nat. Res. Def. Council, Inc., 435 U.S. 519, 553 (1978)). 
124 Id. (citing Weinberger v. Catholic Action of Haw./Peace Educ. Project, 454 U.S. 139, 143 
(1981). 
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NEPA’s “hard look” mandate notwithstanding, the agency is not obligated to analyze 

every conceivable aspect of the project before it.125  Instead, this “hard look” is subject to a “rule 

of reason,”126 meaning that the agency need not perform analyses concerning events that would 

be considered “worst-case” scenarios involving the project,127 or those considered “remote and 

highly speculative.”128  NEPA does not necessitate “certainty or precision” nor does it mandate 

particular results from the agency.129  Rather, NEPA requires “an estimate of anticipated (not 

unduly speculative) impacts” from the agency.130  The statutory obligations seek to “guarantee 

process, not specific outcomes.”131 

At this stage of the proceeding, the NRC Staff has not issued an EIS for the proposed 

ISP facility.  NRC regulations nonetheless require petitioners to file environmental contentions 

“based on documents or other information at the time the petition is to be filed,” i.e., the 

applicant’s environmental report.132  Although it is the NRC Staff’s responsibility to comply with 

NEPA in its later-issued EIS,133 we analyze contentions challenging the Environmental Report 

now as if those contentions will migrate as challenges to the Staff’s later-issued EIS.134 

                                                 
125 Private Fuel Storage, L.L.C. (Indep. Spent Fuel Storage Installation), CLI-02-25, 56 NRC 
340, 349 (2002). 
126 Nat. Res. Def. Council, Inc. v. Morton, 458 F.2d 827, 834 (D.C. Cir. 1972). 
127 Private Fuel Storage, CLI-02-25, 56 NRC at 352. 
128 Limerick Ecology Action, Inc. v. NRC, 869 F.2d 719, 754–55 (3d Cir. 1989). 
129 La. Energy Servs., L.P. (Nat’l Enrichment Facility), CLI-05-20, 62 NRC 523, 536 (2005).   
130 Id. (emphasis in original).   
131 Massachusetts v. NRC, 708 F.3d 63, 67 (1st Cir. 2013) (citing Town of Winthrop v. FAA, 535 
F.3d 1, 4 (1st Cir. 2008). 
132 10 C.F.R. § 2.309(f)(2); see also Powertech (USA), Inc. (Dewey-Burdock In Situ Uranium 
Recovery Facility), CLI-16-20, 84 NRC 219, 231 (2016). 
133 42 U.S.C. §§ 4321 et seq. 
134 See Powertech, CLI-16-20, 84 NRC at 231; see also Crow Butte Res., Inc. (In Situ Leach 
Facility, Crawford, Neb.), CLI-15-17, 82 NRC 33, 42 n.58 (2015) (“[A] contention ‘migrates’ 
when a licensing board construes a contention challenging [an environmental report] . . . as a 
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C. The Continued Storage Rule 

 In New York v. NRC,135 four states, an Indian community, and a number of 

environmental groups challenged a 2010 revision to the NRC’s Waste Confidence Decision.136  

The United States Court of Appeals for the District of Columbia Circuit held that the NRC had 

inadequately performed its NEPA evaluation by not considering the “environmental effects of 

failing to secure permanent storage” and ruled that the agency “must conduct a true 

[environmental assessment] regarding the extension of temporary storage.”137  In response, the 

NRC developed the Generic Environmental Impact Statement (GEIS) for Continued Storage of 

Spent Nuclear Fuel138 and promulgated the Continued Storage Rule.139   

The Continued Storage GEIS considers, among other things, environmental impacts of 

short-term storage (60 years beyond the cessation of reactor operations), long-term storage 

(100 years after that period), and indefinite storage of spent nuclear fuel for both at-reactor and 

away-from-reactor sites.140  The Continued Storage Rule incorporates the analyses and impact 

                                                 

challenge to a subsequently issued Staff NEPA document without the petitioner amending the 
contention.”). 
135 681 F.3d 471 (D.C. Cir. 2012). 
136 In 2010, the Commission promulgated a rule that made five findings:  (1) safe disposal of 
high-level waste and spent nuclear fuel in a mined geologic repository is technically feasible; (2) 
at least one mined geologic repository will be available when necessary; (3) high-level waste 
and spent nuclear fuel will be safely managed until a repository is available; (4) spent fuel can 
be stored safely and without significant environmental impacts for at least 60 years beyond the 
licensed life for operation of that reactor in a combination of storage in its spent fuel storage 
basin and either onsite or offsite spent fuel storage facilities; and (5) onsite or offsite storage for 
spent nuclear fuel will be made available if needed.  See 10 C.F.R. § 51.23 (2010) (75 Fed. 
Reg. 81,037, 81,037–76 (Dec. 23, 2010)). 
137 New York, 681 F.3d at 473, 483. 
138 1 NMSS, [GEIS] for Continued Storage of Spent Nuclear Fuel, NUREG-2157 (Sept. 2014) 
(ADAMS Accession No. ML14196A105) [hereinafter Continued Storage GEIS]. 
139 Final Rule, Continued Storage of Spent Nuclear Fuel, 79 Fed. Reg. 56,238, 56,238–63 
(Sept. 19, 2014); 10 C.F.R. § 51.23 [hereinafter Continued Storage Rule]. 
140 Continued Storage GEIS at 1-13 to -15, 4-1 to 5-65. 
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determinations from the Continued Storage GEIS.141  Of especial importance is that neither the 

Continued Storage Rule nor the Continued Storage GEIS states a preference for any particular 

storage method (i.e., spent fuel pool storage versus dry cask storage).   

The Continued Storage Rule provides that applicants for reactor or spent fuel storage 

facility licenses “are not required to discuss the environmental impacts of spent nuclear fuel 

storage” for the period following the term of their license.142  Instead, the NRC’s EIS is deemed 

to incorporate the impact determinations of the Continued Storage GEIS.143 

As with all challenges to the Commission’s regulations, a petitioner is barred from 

challenging the Continued Storage Rule unless the petitioner obtains a waiver from the 

Commission.144 

IV. CONTENTION ANALYSIS 
A. Beyond Nuclear 

 

 Beyond Nuclear’s sole contention states: 

The NRC must dismiss ISP’s license application and terminate this proceeding 
because the application violates the NWPA.  The proceeding must be dismissed 
because the central premise of ISP’s application—that the U.S. Department of 
Energy (“DOE”) will be responsible for the spent fuel that is transported to and 
stored at the proposed interim facility—violates the NWPA.  Under the NWPA, the 
DOE is precluded from taking title to spent fuel unless and until a permanent 
repository has opened.  42 U.S.C. §§ 10222(a)(5)(A), 10143.145 
 

 Similar to the Holtec application, ISP’s license application states that either DOE or other 

holders of the title to spent nuclear fuel will hold title to the spent fuel destined for storage at the 

                                                 
141 10 C.F.R. § 51.23(a). 
142 Id. § 51.23(b). 
143 Id. 
144 See 10 C.F.R. § 2.335(a)–(b). 
145 Beyond Nuclear Pet. at 8–9. 
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proposed facility.146  Unlike in Holtec, initially ISP also sought an exemption from the NRC’s 

financial assurance regulations in the event that DOE were to hold title.147 

 Beyond Nuclear’s contention encompasses three separate claims:  First, as the law now 

stands, DOE cannot, consistent with the NWPA, presently take title to private power companies’ 

spent nuclear fuel.148  Second, ISP therefore cannot properly seek an exemption from NRC 

regulations based on the possibility of DOE’s taking title.149  Third, references in ISP’s 

application to the option of private ownership are allegedly “meaningless and unsupported,” 

serving as “nothing more than fig leaves” over the essential premise of ISP’s proposal—that its 

storage facility “will be built only if DOE owns the waste.”150 

 Beyond Nuclear’s first two claims are now moot.  ISP responded to the Board’s written 

questions by stating:  “Applicant agrees that, absent new legislation, the DOE could not lawfully 

assume ownership of the spent nuclear fuel in the proposed interim storage facility.”151  ISP also 

withdrew its request for an exemption from the financial assurance requirements set forth in 10 

C.F.R. § 72.30.152  There is no dispute on these points.  (The NWPA’s prohibition on DOE’s 

taking title to private power companies’ spent nuclear fuel before a permanent national 

repository becomes operational is discussed at length in Holtec, and will not be repeated 

here.153) 

                                                 
146 ISP License Application at 1-1 to -2. 
147 Id. at 1-7. 
148 Beyond Nuclear Pet. Ex. 1 at 19–22. 
149 Id. at 18–19. 
150 Id. at 19 (emphasis in original). 
151 ISP June 28, 2019 Response to Board at 1.  ISP confirmed this position at oral argument.  
Tr. at 44. 
152 ISP June 3, 2019 Letter at 1 (citing Attach. 4 to ISP Letter E-54257 (Additional Changes Not 
Associated with the RAIs). 
153 See Holtec, LBP-19-4, 89 NRC at __ (slip op. at 26–27). 
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 Beyond Nuclear’s third claim also does not raise a genuine dispute with ISP’s 

application,154 which includes the option of contracting directly with nuclear plant owners that 

currently hold title to their spent fuel.  As in Holtec,155 whether ISP will find that alternative 

commercially viable is not an issue before the Board, because the business decision of whether 

to use a license has no bearing on a licensee’s ability to safely conduct the activities the license 

authorizes.  As the Commission instructs us, “the NRC is not in the business of regulating the 

market strategies of licensees or determining whether market strategies warrant commencing 

operations.”156 

 At oral argument, Beyond Nuclear claimed, for the first time in this proceeding, that mere 

mention of the possibility of contracting with DOE renders ISP’s license application unlawful.157  

The Board disagrees.  ISP may hope that Congress changes the law to allow it the option of 

contracting directly with DOE.  Meanwhile, we are confident that ISP—having acknowledged on 

the record that it would be unlawful to contract with DOE under the NWPA as currently in 

effect—will not try to do just that.  Nor may we assume that DOE would be complicit in a 

violation of the NWPA.158  On the contrary, DOE has also taken the position publicly that it may 

not take title to the vast majority of private plant companies’ spent nuclear fuel without violating 

the NWPA as currently in effect.159 

                                                 
154 See 10 C.F.R. § 2.309(f)(1)(vi). 
155 Holtec, LBP-19-4, 89 NRC at __ (slip op. at 33). 
156 La. Energy Servs. (Nat’l Enrichment Facility), CLI-05-28, 62 NRC 721, 726 (2005) (quoting 
Hydro Res., Inc. (P.O. Box 15910, Rio Rancho, N.M. 87174), CLI-01-4, 53 NRC 31, 48–49 
(2001) (internal quotation marks omitted)). 
157 Tr. at 17. 
158 A presumption of regularity applies to federal agencies, which should be assumed to act 
properly in the absence of evidence to the contrary.  See, e.g., United States v. Armstrong, 517 
U.S. 456, 464 (1996); United States v. Chem. Found., Inc., 272 U.S. 1, 14–15 (1926). 
159 See, e.g., [DOE] Final Interpretation of Nuclear Waste Acceptance Issues, 60 Fed. Reg. 
21,793, 21,793–94, 21,797 (May 3, 1995); N. States Power Co. v. U.S. Dep’t of Energy, 128 
F.3d 754, 756 (D.C. Cir. 1997) (“The Department also took the position that ‘it lacks statutory 
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 Moreover, regardless of who holds title, ISP’s proposed license is limited to storage of 

spent nuclear fuel elements, associated components and radioactive materials “from 

commercial nuclear utilities.”160  That is the only material that may be stored at the proposed 

facility. 

 For its part, the NRC Staff’s position on Beyond Nuclear’s contention has also changed.  

Initially, the Staff would have had us admit it “to the extent this contention raises an issue of law 

regarding ISP’s reliance on DOE for seeking an exemption from NRC’s decommissioning 

financial assurance requirements.”161  However, the Staff initially deemed no other portion of 

Beyond Nuclear’s contention admissible, concluding that “to the extent the Petitioner asserts 

that the application relies exclusively on potential DOE involvement, it fails to demonstrate a 

genuine dispute with the application.”162  

 At oral argument, however, after ISP had withdrawn its exemption request and mooted 

the only part of Beyond Nuclear’s contention that the NRC Staff initially deemed admissible, the 

Staff nonetheless continued to urge that Beyond Nuclear’s contention should be admitted.  

According to its counsel, the NRC Staff now views Beyond Nuclear’s contention admissible as 

to “whether it is legally permissible to include DOE as a potential customer.”163 

 The Board disagrees.  Beyond Nuclear, ISP, and the Board are all in agreement that, 

under current law, ISP may not contract for DOE to take title to private power companies’ spent 

                                                 

authority under the [Nuclear Waste Policy] Act to provide interim storage.’”) (quoting 60 Fed. 
Reg. at 21,794); Ind. Mich. Power Co. v. U.S. Dep’t of Energy, 88 F.3d 1272, 1274 (D.C. Cir. 
1996) (“The [DOE] also determined that it had no authority under the NWPA to provide interim 
storage in the absence of a facility that has been authorized, constructed and licensed in 
accordance with the NWPA.”). 
160 ISP License Application, Attach. A, Proposed License Conditions at unnumbered A-2 to -4 
(ISP Proposed License No. SNM-1050) at §§ 6.A, 21. 
161 NRC Staff Answer to Beyond Nuclear at 13. 
162 Id. at 12. 
163 Tr. at 53. 
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nuclear fuel.  There is no credible possibility that such contracts will be made in violation of the 

law.  There is no dispute that warrants devoting agency resources to further legal briefing or to 

an evidentiary hearing. 

 Additionally, unlike in Holtec,164 here Beyond Nuclear has not sought to amend its 

original contention in response to the applicant’s concession that, at present, it may not lawfully 

contract for DOE to take title.  Contrary to the NRC’s procedures,165 the Staff apparently would 

have the Board admit a new version of Beyond Nuclear’s contention that Beyond Nuclear 

advanced during oral argument, but never sought permission to submit in a written pleading.  

The Board declines to do so. 

 Beyond Nuclear’s contention is not admitted. 

B. Sierra Club 
 

1.  Sierra Club Contention 1 

 Sierra Club’s Contention 1 states:  

The NRC has no authority to license the ISP [CISF] under the NWPA nor the AEA.  
ISP has said DOE must take title to the waste, but the NWPA does not authorize 
DOE to take title to spent fuel in an interim storage facility.  The AEA has no 
provision for licensing a CIS facility.166 
 
Sierra Club Contention 1 is similar in part to Beyond Nuclear’s contention.  It likewise 

encompasses three claims:  First, as the law now stands, DOE cannot, consistent with the 

NWPA, presently take title to private power companies’ spent nuclear fuel.167  Second, Sierra 

Club alleges, ISP’s application “assumes” that DOE will take title to the spent fuel destined for 

the proposed facility.168  According to Sierra Club, it “strains credulity to believe that a nuclear 

                                                 
164 See Holtec, LBP-19-4, 89 NRC at __ (slip op. at 27). 
165 10 C.F.R. § 2.309(c).  
166 Sierra Club Pet. at 14. 
167 Id. at 16. 
168 Id. at 14. 
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plant owner would want to retain title to the waste.”169  Third, Sierra Club claims, the AEA does 

not authorize the NRC to license interim storage away from the site of a reactor.170   

 We agree with both the NRC Staff171 and ISP172 that Sierra Club Contention 1 is not 

admissible.  As explained in the Board’s ruling on Beyond Nuclear’s contention, supra, Sierra 

Club’s first claim is now moot, as ISP has acknowledged on the record that, as the law now 

stands, it cannot lawfully contract with DOE to take title to spent fuel destined for its proposed 

facility.173   

 As also explained supra, in the Board’s ruling on Beyond Nuclear’s contention, Sierra 

Club’s second claim does not raise a genuine dispute with ISP’s application.174  The application 

includes the option of ISP’s contracting directly with nuclear plant owners that currently hold title 

to their spent fuel.  As in Holtec,175 whether ISP will find that alternative commercially viable is 

not an issue before the Board, because the business decision of whether to use a license has 

no bearing on a licensee’s ability to safely conduct the activities the license authorizes. 

Finally, insofar as Sierra Club Contention 1 asserts that any away-from-reactor interim 

storage facility is necessarily unlawful under the AEA and/or the NWPA, we conclude (as the 

board did in Holtec176) that the contention constitutes an impermissible challenge to NRC 

regulations that is precluded by 10 C.F.R. § 2.335.  NRC regulations expressly allow licensing of 

                                                 
169 Id. at 15. 
170 Id. at 20. 
171 NRC Staff Consol. Answer at 79. 
172 ISP Answer to Sierra Club at 24. 
173 ISP June 28, 2019 Response to Board at 1; Tr. at 44. 
174 See 10 C.F.R. § 2.309(f)(1)(vi). 
175 Holtec, LBP-19-4, 89 NRC at __ (slip op. at 33). 
176 Id. at __ (slip op. at 35–36.) 
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such facilities.177  Moreover, the United States Court of Appeals for the District of Columbia 

Circuit has confirmed that the NRC has such authority under the AEA, and that the NWPA did 

not repeal or supersede that authority.178 

Sierra Club Contention 1 is not admitted.179 

2.  Sierra Club Contention 2 

 Sierra Club Contention 2 states: 

The ISP Environmental Report, in attempting to describe the purpose and need for 
this project, claims that [consolidated interim storage] is safer and more secure 
than storing the waste at the reactor site.  However, the Environmental Report cites 
no evidence or data to support this assertion.  An agency cannot rely on self-
serving statements, especially ones with no supporting data, from the prime 
beneficiary of the project.180 
 
Sierra Club Contention 2 claims that the Environmental Report contains unsupported 

self-serving statements about the safety and security of consolidated interim storage.181  Sierra 

Club also claims that, to properly evaluate safety, ISP’s Environmental Report and the NRC 

Staff’s subsequent EIS must examine the safety of hardened onsite storage (HOSS) at reactor 

sites.182   

As support, Sierra Club relies on a 2003 report by Dr. Gordon Thompson, a declared 

expert on technical and policy analyses in the fields of energy and environment.183  According to 

                                                 
177 See generally 10 C.F.R. Part 72; see also id. §§ 72.32(a), 72.46(d) (concerning requirements 
pertaining to independent spent fuel storage facilities not co-located with an operating power 
reactor). 
178 Bullcreek v. NRC, 359 F.3d 536, 543 (D.C. Cir. 2004). 
179 Because we would reach the same decision even if we considered Sierra Club’s reply, we 
deny as moot ISP’s motion to strike insofar as it pertains to portions of the reply that concern 
Sierra Club Contention 1. 
180 Sierra Club Pet. at 23. 
181 Id. at 23–24. 
182 Id. at 27. 
183 See id. at 26–28 (citing Gordon Thompson, Robust Storage of Spent Nuclear Fuel:  A 
Neglected Issue of Homeland Security (Jan. 2003) [hereinafter 2003 Thompson Report]); see 
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Sierra Club, Dr. Thompson’s report outlines the benefits of HOSS and claims that ISP’s 

Environmental Report must evaluate the relative safety of HOSS.184  

Although Sierra Club disputes one need for the facility, the purpose and need statement 

in ISP’s Environmental Report lists multiple reasons to support licensing the proposed facility.185  

Examples include converting lands for more beneficial uses, returning areas to greenfield 

status, and lessening substantial costs for surveillance, maintenance, emergency preparedness, 

and physical security at spent fuel storage facilities.186  Sierra Club only disputes ISP’s safety 

and security reason, and does not explain how ISP’s assertion of safety and security materially 

compromises the application.  Sierra Club implies that ISP must show that the need for its 

project is “compelling” or grounded in “urgency.” 187  However, Sierra Club does not identify any 

basis for this standard. 

 Sierra Club Contention 2 is not admitted.   

3.  Sierra Club Contention 3 

 Sierra Club Contention 3 states: 

The statement in the [Environmental Report] that [consolidated interim storage] is 
safer and more secure than storage at a reactor site contradicts the NRC’s 
Continued Storage Rule, which concludes that spent radioactive fuel can be safely 
stored at a reactor site indefinitely.  Therefore, there is no basis for accepting the 
statement in the [Environmental Report], and there is no purpose and need for the 
ISP project.188 
 

                                                 

also id. Decl. of Dr. Gordon Thompson (Nov. 12, 2018) [hereinafter Sierra Club Thompson 
Decl.].  
184 Sierra Club Pet. at 26–28 (citing Sierra Club Thompson Decl. at 15–16, 64). 
185 ER at 1-5. 
186 Id. at 1-5 to -6. 
187 See Sierra Club Pet. at 27. 
188 Sierra Club Pet. at 29. 
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 Like Sierra Club Contention 2, Contention 3 challenges ISP’s “safer and more secure” 

language in the purpose and need section of its Environmental Report.  Sierra Club disputes 

that there is a purpose and need for the proposed storage project because, it claims, the 

Continued Storage Rule and Continued Storage GEIS have already determined that at-reactor 

storage “for an indefinite period would generally result in only small environmental impacts.”189  

Sierra Club also claims that the proposed CISF would cause increased risks “due to the risks of 

transporting the waste to the [consolidated interim storage] site and the increased risk of so 

much waste being stored in one place.”190  Sierra Club relies on Continued Storage GEIS 

section 4.20 and incorporates the statement and facts from its Contention 2 to support its 

assertion.191 

 Sierra Club Contention 3 fails to raise a genuine dispute with ISP’s application because 

it does not show any contradiction between ISP’s Environmental Report and the Continued 

Storage Rule or GEIS.192  ISP’s Environmental Report does not say that the Continued Storage 

GEIS analyses are incorrect or inadequate, or that indefinite storage at at-reactor locations is 

unsafe.  Rather, ISP’s Environmental Report agrees with those analyses because the 

Environmental Report incorporates and relies upon the GEIS.193  ISP’s position is that its 

proposed interim storage facility would be even more secure in “consolidating and enhancing 

monitoring and security functions”194 rather than storage at reactor sites across the nation.   

                                                 
189 Id. at 30; see Continued Storage Rule; see also Continued Storage GEIS. 
190 Sierra Club Pet. at 30. 
191 Id. at 30–31. 
192 See 10 C.F.R. § 2.309(f)(1)(vi). 
193 See, e.g., ER at 8-3 to -6.  
194 ISP Answer to Sierra Club at 42. 
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 As to Sierra Club’s assertion that there is no purpose and need for the WCS facility “if 

spent fuel can be safely stored at the reactor site indefinitely,”195 Sierra Club does not dispute 

(much less acknowledge) ISP’s “purpose and need” section in the WCS Environmental Report.  

In that section, as discussed supra, ISP states various purposes and needs for the project, 

including that the facility could potentially allow for an unrestricted free release of those 

decommissioned sites (i.e., the sites could achieve greenfield status) and that spent fuel owners 

could reap economic savings by not having to pay the up-front costs for spent fuel storage 

system physical security, maintenance, and emergency preparedness.196  Sierra Club only 

disputes the safety and security purpose, but does not explain how ISP’s assertion that its 

proposed WCS CISF would be “more safe and secure” than the status quo is material to the 

findings the NRC must make.197  

 Sierra Club Contention 3 is not admitted. 

4.  Sierra Club Contention 4 

 Sierra Club Contention 4 states:  
 

Operation of the [consolidated interim storage] site as proposed by ISP would 
necessitate the transportation of the radioactive waste from reactor sites to the 
[CISF].  Transportation from the reactors to the [consolidated interim storage] site 
carries substantial risks.  These risks must be evaluated in the [Environmental 
Report].198 
 

 On its face, Sierra Club Contention 4 appears to be a contention of omission claiming 

that ISP’s Environmental Report does not evaluate transportation risks.  In its stated basis for 

the contention, however, Sierra Club clarifies that its actual claim is that the Environmental 

Report “does not adequately address the risks and consequences of a transportation accident 

                                                 
195 Sierra Club Pet. at 30. 
196 ER at 1-5 to -6. 
197 See 10 C.F.R. § 2.309(f)(1)(iv). 
198 Sierra Club Pet. at 31. 
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and sabotage event.”199  Specifically, Contention 4 asserts that the Environmental Report 

underestimates both (1) the consequences of severe rail accidents involving shipments of 

radioactive waste;200 and (2) the likelihood of such accidents.201  It also asserts that “the 

environmental report does not discuss the potential consequences of a sabotage event.”202 

 Sierra Club Contention 4 relies on an August 2001 report prepared by Matthew Lamb 

and Marvin Resnikoff of Radioactive Waste Management Associates (the RWMA Report).203  

The RWMA Report—entitled “Worst Case Credible Nuclear Transportation Accidents:  Analysis 

for Urban and Rural Nevada”—was prepared for litigants opposing the Yucca Mountain 

repository.204  Indeed, in this adjudication Contention 4 is supported by the accompanying 

declaration of the same Dr. Resnikoff, which adds no additional facts or opinions, but represents 

that Dr. Resnikoff assisted in preparation of Sierra Club Contention 4 and agrees with it.205 

 Rather than controverting pertinent portions of ISP’s Environmental Report, Contention 4 

merely presents an 18-year-old alternative analysis—the RWMA Report—that admittedly 

addresses a category of “worst case” assumptions.  Sierra Club’s challenge to ISP’s estimates 

of potential radiation doses from an accident consists of pointing out that ISP’s estimated doses 

are smaller than those in the RWMA Report.206  Sierra Club does not discuss the analysis of 

estimated doses contained in section 4.2.8 of ISP’s Environmental Report, and it does not 

                                                 
199 Id. at 32. 
200 Id. at 33–38. 
201 Id. at 38–41. 
202 Id. at 41. 
203 Id. at 33 (citing Matthew Lamb, Marvin Resnikoff, & Richard Moore, Worst Case Credible 
Nuclear Transportation Accidents:  Analysis for Urban and Rural Nevada (Aug. 2001) 
[hereinafter RWMA Report]). 
204 RWMA Report at i. 
205 Decl. of Dr. Marvin Resnikoff [hereinafter Resnikoff Decl.]. 
206 Sierra Club Pet. at 38–39. 
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attempt to explain why they are inadequate or unreasonable.  Instead, Sierra Club assumes that 

ISP’s analysis is inadequate solely because it produced estimated doses that are smaller than 

the “worst case” results in the RMWA Report prepared for litigants opposing the Yucca 

Mountain repository. 

 As the Commission instructs us, this is not enough to launch an evidentiary hearing:  

“[T]he proper question is not whether there are plausible alternative choices for use in the 

analysis, but whether the analysis that was done is reasonable under NEPA.”207  As the 

Commission has cautioned, “it may always be possible to conceive of alternative and more 

conservative inputs, whose use in the analysis could result in greater estimated accident 

consequences.”208  

  To be admissible, therefore, a “contention proposing alternative inputs or methodologies 

must present some factual or expert basis for why the proposed changes in the analysis are 

warranted (e.g., why the inputs or methodology used is unreasonable, and the proposed 

changes or methodology would be more appropriate).”209  Because Sierra Club has not done 

this, its challenge in Contention 4 to ISP’s analysis of the consequences of severe rail accidents 

fails to meet its burden under 10 C.F.R. § 2.309(f)(1)(vi) to identify both specific portions of 

ISP’s Environmental Report that Sierra Club disputes and “the supporting reasons for each 

dispute.” 

 In all other respects—that is, with respect to the monetary consequences of a severe 

transportation accident, the likelihood of rail accidents, and the claim that ISP should have 

addressed the potential consequences of sabotage—Sierra Club Contention 4 is not admissible. 

                                                 
207 NextEra Energy Seabrook, LLC (Seabrook Station, Unit 1), CLI-12-5, 75 NRC 301, 323 
(2012). 
208 Id. 
209 Id. at 323–24. 
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 With respect to the monetary consequences of a severe transportation accident, 

Contention 4 wants ISP to analyze the costs of cleaning up a hypothetical accident associated 

with offsite transportation.  Sierra Club fails to explain how such an analysis could plausibly 

affect the ultimate decision whether to license the proposed storage facility, and therefore fails 

to justify why this additional analysis must be performed, consistent with NEPA’s rule of reason. 

 With respect to the likelihood of transportation accidents, Sierra Club does not 

acknowledge that section 4.2.8 of ISP’s Environmental Report contains such an analysis.  

Because Sierra Club fails to dispute the accident probability used by ISP, it fails to directly 

contradict the application and raise a genuine dispute as required by 10 C.F.R. § 2.309(f)(1)(vi). 

 With respect to Sierra Club’s claim that ISP’s Environmental Report fails to discuss 

potential sabotage events, the Commission has taken the position that the NRC is not required 

to consider terrorism in its NEPA analysis of licensing actions outside of those states 

encompassed by the United States Court of Appeals for the Ninth Circuit.210  Therefore, this 

issue is outside the scope of this proceeding, contrary to 10 C.F.R. § 2.309(f)(1)(iii). 

 Finally, we are not persuaded by Sierra Club’s argument211 that we should admit 

Contention 4 because one of the Yucca Mountain licensing boards admitted a contention 

entitled “Transportation Risk Assumptions” (NEV-NEPA-012).212  NEV-NEPA-012 is not 

comparable to Sierra Club Contention 4.   

 On the contrary, NEV-NEPA-012 targeted an internal inconsistency in DOE’s EIS.  

According to Nevada, “[t]o evaluate transportation accidents and sabotage events,213 DOE used 

                                                 
210 AmerGen Energy Co. (Oyster Creek Nuclear Generating Station), CLI-07-8, 65 NRC 124, 
128–29 (2007). 
211 Sierra Club Reply at 19. 
212 U.S. Dep’t of Energy (High-Level Waste Repository), LBP-09-6, 69 NRC 367, 492 (2009). 
213 Because Nevada falls within the Ninth Circuit (unlike Texas), DOE did evaluate the potential 
consequences of sabotage. 
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Pasquill Stability Class D and release fractions from 26 fuel assemblies in a rail cask.”214  On the 

other hand, Nevada pointed out, “to evaluate the maximum reasonably foreseeable 

transportation accident, DOE used Pasquill Stability Class F and release fractions from a rail 

cask containing 21 fuel assemblies.”215   

 In NEV-NEPA-12, Nevada therefore argued that “[t]he use of different weather and 

release fractions between these evaluations is an inconsistent application of assumptions.”216  

NEV-NEPA-12 said nothing about the RWMA Report.  The decision to admit NEV-NEPA-12 has 

no bearing on whether we should admit Sierra Club Contention 4.217 

 Sierra Club Contention 4 is not admitted.218 

5.  Sierra Club Contention 5 

 Sierra Club Contention 5 states: 

The [Environmental Report] states that waste would be stored at the [CISF] for 60-
100 years until a permanent repository is found.  The [Environmental Report] and 
the subsequent EIS must address the purpose and need and the environmental 
impacts if a permanent repository is not found, and the ISP facility becomes a de 
facto permanent repository.219 
 

                                                 
214 State of Nevada’s Petition to Intervene as a Full Party, U.S. Dep’t of Energy (High Level 
Waste Repository), Docket No. 63-001 at 1093 (Dec. 19, 2008) (ADAMS Accession No. 
ML083540096). 
215 Id. 
216 Id. 
217 Initially the NRC Staff would have had us admit Sierra Club Contention 4 in part:  that is, 
solely insofar as it addresses the potential radiological consequences of severe transportation 
accidents.  NRC Staff Consol. Answer at 85.  At oral argument, however, the Staff announced 
that it no longer considers any portion of Sierra Club Contention 4 admissible in light of ISP’s 
June 28, 2019 response to the NRC Staff’s request for additional information, ISP June 28, 
2019 Letter at 1–2 (citing ISP Letter E-54423 (June 28, 2019), which responded to the April 23, 
2019 NRC Staff’s First RAI, Part 3).  Tr. at 111–12. 
218 Because we would reach the same decision even if we consider Sierra Club’s reply, we deny 
as moot ISP’s motion to strike insofar as it pertains to portions of the reply that concern Sierra 
Club Contention 4. 
219 Sierra Club Pet. at 44. 
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 In support, Sierra Club cites New York v. NRC,220 in which the United States Court of 

Appeals for the District of Columbia Circuit ruled that the NRC “must look at both the 

probabilities of potentially harmful events and the consequences if those events come to 

pass.”221  Sierra Club therefore asserts that ISP’s Environmental Report must “discuss and 

analyze the impacts of indefinite storage at the ISP CIS facility.”222  Sierra Club relies on the 

declaration of Dr. Gordon Thompson, who likewise asserts that ISP should evaluate the 

possibility of indefinite storage.223 

 As discussed supra, the Continued Storage GEIS, which the NRC prepared in response 

to New York, generically analyzes the environmental impacts of storing spent nuclear fuel for 

certain lengths of time, including the indefinite time scenario where no repository is ever 

constructed.224  In its Environmental Report, ISP incorporates the Continued Storage GEIS and 

its analyses in Chapter 8.225  Although Sierra Club attempts to characterize its arguments as 

site-specific challenges to the application, as opposed to challenges to the Continued Storage 

Rule,226 Sierra Club’s argument is without merit.  Sierra Club’s claims impermissibly challenge 

the Continued Storage Rule and are therefore outside the scope of this proceeding.227   

 The Rule, in section 51.23(b), expressly provides that license applicants’ environmental 

reports “are not required to discuss the environmental impacts of spent nuclear fuel storage 

                                                 
220 681 F.3d at 478. 
221 Id.  
222 Sierra Club Pet. at 45–46. 
223 Id. at 48. 
224 New York, 681 F.3d at 483; Final Rule, Continued Storage of Spent Nuclear Fuel, 79 Fed. 
Reg. 56,238, 56,241 (Sept. 19, 2014). 
225 ER at 8-3 to -6.  
226 Sierra Club Pet. at 46 (“The Continued Storage Rule does not preclude the site-specific 
review specified by this contention. . . . [t]hat is exactly the focus of this contention.”). 
227 See 10 C.F.R. § 2.309(f)(1)(iii). 
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in . . . an ISFSI for the period following the term of the . . . ISFSI license.”228  Because ISP is 

applying for a 40-year license to store spent nuclear fuel and GTCC waste, ISP need only 

discuss the environmental impacts of storage for 40 years.  And again, the Continued Storage 

GEIS does consider what Sierra Club wants ISP to do—that is, analyze the environmental 

impacts of spent fuel storage for an indefinite amount of time.229 

 Sierra Club Contention 5 is not admitted. 

6.  Sierra Club Contention 6 

 Sierra Club Contention 6 states: 

The [Environmental Report] and the subsequent EIS must evaluate the potential 
for earthquakes at the ISP site and the environmental impact of earthquakes.  
Likewise, the Safety Analysis Report (SAR) must adequately evaluate the 
earthquake potential of the proposed site.  Both the [Environmental Report] and 
SAR are inadequate in this respect.230 
 
Sierra Club Contention 6 contains two challenges related to the seismicity of the area:  a 

contention of omission regarding ISP’s Environmental Report, and a challenge to the adequacy 

of ISP’s SAR.231 

 Sierra Club claims that “[t]he [Environmental Report] essentially dismisses the likelihood 

of earthquakes in the area and does not mention any environmental impacts from 

earthquakes,”232 in violation of 10 C.F.R. § 51.45.233  Specifically, Sierra Club asserts that 

increased drilling in the area “makes the underground area unstable and induces 

                                                 
228 10 C.F.R. § 51.23(b). 
229 Continued Storage GEIS at 5-8. 
230 Sierra Club Pet. at 49. 
231 WCS [CISF] System Safety Analysis Report, Docket No. 72-1050, Rev. 2 (ML18221A408 
(package)) [hereinafter SAR]. 
232 Sierra Club Pet. at 49. 
233 Id. 
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earthquakes.”234  In support of these assertions, Sierra Club proffers an internet hyperlink to a 

study by Stanford University researchers that purportedly shows “the existence of numerous 

faults in the area in and around the proposed ISP site,”235 and also provides an internet 

hyperlink to a study by researchers at the University of Texas and Southern Methodist 

University that purportedly shows an increased incidence of earthquakes induced by fossil fuel 

extraction in the area of the ISP facility.236  

The environmental portion of Sierra Club Contention 6 is inadmissible regardless.  As a 

contention of omission, it fails to raise a genuine dispute with the application, as required by 

10 C.F.R. § 2.309(f)(1)(vi), because ISP’s Environmental Report does evaluate and analyze 

seismic activity in the CISF region.237  Section 3.3.2 of the Environmental Report discusses 

“Basic Geologic and Seismic Information,” including faulting in the region at subsection 3.3.4.  

Sierra Club’s claim that ISP “does not even discuss the impact of earthquakes” is therefore 

incorrect.238  As to Sierra Club’s claim that ISP’s Environmental Report ignores seismic impacts 

from the oil and gas industry, section 3.3.3 does discuss the seismic effects of drilling in the 

area and concludes that the “low to moderate rate of background seismicity, even that 

                                                 
234 Id. at 51; see Sierra Club Reply at 22.  
235 Sierra Club Pet. at 52. 
236 Id. at 51.  Although we consider them in this instance, documents on which petitioners rely 
should be filed in their entirety on the Electronic Information Exchange—not by means of 
hyperlinks in pleadings.  See Guidance for Electronic Submissions to the NRC (rev. 8 May 18, 
2017) at 7 (“For adjudicatory documents (pleadings and exhibits), parties are discouraged from 
using hyperlinks because of concerns about the integrity of the hearing record.”) (emphasis in 
original).  Hyperlinks and internet sources can change over time, and can be edited (or even 
deleted); accordingly, licensing boards strongly discourage this practice.  See, e.g., Licensing 
Board Order, Powertech USA, Inc. (Dewey-Burdock In Situ Uranium Recovery Facility), 
(Providing Case Management Information) at 1 n.3 (May 2, 2019) (unpublished); Licensing 
Board Memorandum and Order, Crow Butte Res., Inc. (Marsland Expansion Area), (Providing 
Administrative Directives Associated with Evidentiary Hearing and Limited Appearance Session) 
at 3 n.4 (July 27, 2018) (unpublished). 
237 See ER at 3-3 to -16, id. at 4-28 to -29, -64, -70. 
238 Sierra Club Pet. at 50. 
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associated with petroleum recovery activities, results in relatively low seismic hazard at the 

CISF site.”239   

Second, insofar as Sierra Club tries in its reply to transform Contention 6 into a 

contention of inadequacy,240 it fails to point to specific portions of the application where alleged 

deficiencies exist and to provide reasons why they are deficient.  Moreover, the studies Sierra 

Club purports to use as support do no more than review the historic seismic activity in the 

Permian Basin and recognize that there is petroleum drilling in the area—facts already 

addressed by ISP in its Environmental Report Chapter 3. 

 Sierra Club also claims that ISP’s SAR does not comply with the requirements of 10 

C.F.R. § 72.103(f)(1), which requires “an adequate analysis of the earthquake potential of the 

area in and around the proposed ISP site.”241  However, SAR section 2.6.2 refers the reader to 

ISP’s seismic hazard evaluation, at SAR Attachment D.242  Because Attachment D contains 

proprietary information and is not publicly available, Sierra Club asserts that ISP’s SAR is 

inadequate.243   

Sierra Club, along with other members of the public, were afforded the opportunity to 

access proprietary information in ISP’s application by following the procedure in the Federal 

Register notice for this proceeding.244  They chose not to.  Sierra Club’s complaints245 about the 

procedure for accessing sensitive unclassified nonsafeguards information are not within the 

scope of this proceeding, contrary to 10 C.F.R. 2.309(f)(1)(iii). 

                                                 
239 ER at 3-12. 
240 Sierra Club Reply at 22. 
241 Sierra Club Pet. at 49. 
242 SAR at 2-28. 
243 Sierra Club Pet. at 52. 
244 83 Fed. Reg. at 44,073–75. 
245 Tr. at 58–59.  
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 Sierra Club Contention 6 is not admitted. 

7.  Sierra Club Contention 7 

 Sierra Club Contention 7 states: 

An [Environmental Report] is required to discuss alternatives to the proposed 
action.  Pursuant to NEPA, this includes an examination of the no-action 
alternative.  The discussion of the no-action alternative in the ISP [Environmental 
Report] is deficient because it does not discuss safer storage methods at the 
reactor sites, such as HOSS, nor does it acknowledge the NRC’s Continued 
Storage Rule that concludes that waste can be safely stored at the reactor site 
indefinitely.246 
 

 Sierra Club asserts that ISP’s discussion of the “no-action alternative” in its 

Environmental Report is lacking because ISP does not discuss HOSS or the Continued Storage 

Rule.247  Framed as a contention of omission, Sierra Club challenges the no-action alternative 

analysis in section 2.1 of ISP’s Environmental Report as deficient because allegedly it provides 

“absolutely no discussion about the safety aspects of keeping the waste at the reactor sites”248 

and does not perform the necessary cost benefit analysis with respect to project alternatives.249 

 Sierra Club fails to show how a discussion of HOSS would be material to ISP’s no-action 

alternative analysis.  ISP’s Environmental Report need only analyze the no-action alternative of 

maintaining the status quo.  As ISP’s Environmental Report explains, “[t]he no action 

alternative…would be to not construct and operate the CISF.  Under the no action alternative, 

the NRC would not approve the license application that would allow ISP to construct and 

operate the proposed facility.”250  Therefore, Sierra Club’s claim that ISP fails to discuss HOSS 

does not raise a genuine dispute with the application.  

                                                 
246 Sierra Club Pet. at 53. 
247 Id. 
248 Id. at 54. 
249 Id. at 55. 
250 ER at 2-1.  
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Sierra Club claims that discussion of the no-action alternative in ISP’s Environmental 

Report does not acknowledge the NRC’s Continued Storage Rule.  This claim ignores section 

8.4 of the Report, which summarizes the short-term and long-term impacts of at-reactor storage, 

as adopted from the Continued Storage GEIS.251  Sierra Club not only overlooks this discussion, 

but appears to assert that ISP’s Environmental Report must discuss “the safety aspects of 

keeping the waste at the reactor sites.”252  Safety considerations are analyzed within ISP’s SAR, 

as they should be.   

 Sierra Club’s claim that ISP does not perform a cost benefit analysis with respect to 

project alternatives likewise reflects a failure to acknowledge, much less challenge, the contents 

of ISP’s application.  In sections 7.2 and 7.3, ISP’s Environmental Report does discuss the 

relative benefits and costs of maintaining the status quo (leaving the spent fuel at the reactor 

site) compared to implementing the proposed action.253  Moreover, Table 7.2-2 in ISP’s 

Environmental Report examines the costs to a subset of plants that are no longer operating 

from the perspective of both the proposed action and the no-action alternative.254  Sierra Club 

Contention 7 does not establish a genuine dispute with ISP’s analysis.255 

 Sierra Club Contention 7 is not admitted. 

8.  Sierra Club Contention 8 

 Sierra Club Contention 8 states: 

ISP relies heavily on the assertion that the Blue Ribbon Commission on America’s 
Nuclear Future (BRC) has recommended [consolidated interim storage] as the 
answer to the country’s nuclear waste problem.  On the contrary, the BRC report 
should not be viewed uncritically and does not necessarily deserve blind support 
in assessing the ISP application.  ISP’s [Environmental Report] therefore 

                                                 
251 Id. at 8-3 to -6.  
252 Sierra Club Pet. at 54.  
253 ER at 7-4 to -28; see Tr. at 103–04. 
254 Id. at 7-7 to -8.  
255 See 10 C.F.R. § 2.309(f)(1)(vi). 
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mischaracterizes both the BRC report’s conclusions and the relative risks of 
[consolidated interim storage] versus onsite storage.  The EIS must therefore 
independently and fully address the relative risks and benefits of both storage 
options.256 
 

 Sierra Club Contention 8 claims that ISP’s proposed storage project “is dictated to a 

great extent by the BRC report.”257  Sierra Club also claims that ISP’s Environmental Report 

“mischaracterizes both the BRC report’s conclusions and the relative risks of [consolidated 

interim storage] versus onsite storage.”258  Sierra Club further claims that ISP’s Environmental 

Report and the NRC’s subsequent EIS must independently compare the risks and benefits of 

ISP’s interim storage facility with the risks and benefits of storing spent fuel where it was 

generated, i.e., at-reactor storage.259 

 Sierra Club Contention 8 fails to raise a genuine dispute with ISP’s application, as 

required by 10 C.F.R. § 2.309(f)(1)(vi).  ISP’s Environmental Report does contain the risk-

benefit analysis that Sierra Club claims to be omitted,260 and Sierra Club fails to challenge it. 

 Section 1 of ISP’s Environmental Report discusses the history and background of the 

country’s spent fuel quandary, including the NWPA, the status of the Yucca Mountain project, 

and the 2012 Blue Ribbon Commission (BRC) report.261  And both sections 1 and 2 suggest that 

ISP’s proposed facility would better advance the BRC report’s preference for a consent-based 

approach to siting the proposed project.  Whether or not that is correct, Sierra Club fails to show 

how ISP’s discussion affects the adequacy of its analysis of options in the Environmental 

Report. 

                                                 
256 Sierra Club Pet. at 56. 
257 Id. at 56. 
258 Id. at 59. 
259 Id. 
260 ER Chapter 7; id. at 2-64 (tbl. 2.5-1). 
261 Id. at 1-1 to -5. 
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 Sierra Club Contention 8 is not admitted. 

9.  Sierra Club Contention 9 

 Sierra Club Contention 9 states: 

10 C.F.R. § 72.30 establishes requirements for decommissioning interim storage 
facilities.  An application for licensing a CISF must contain a decommissioning plan 
explaining how the plan will satisfy the requirements in the regulation.  The 
application for the ISP [CISF] does not comply with these requirements.262 
 

 Sierra Club Contention 9 is similar in part to Beyond Nuclear’s Contention.  It focuses 

primarily upon ISP’s request for an exemption from the requirements in 10 C.F.R. § 72.30(e) 

regarding reasonable assurance that funds will be available to decommission the proposed 

storage facility.263  As explained supra, in the Board’s ruling on Beyond Nuclear’s contention, 

ISP has withdrawn its exemption request.264  This part of Sierra Club Contention 9 is therefore 

moot. 

 Insofar as Sierra Contention 9 also challenges ISP’s estimate of decommissioning 

costs,265 it does not explain why ISP’s estimate is incorrect.  Therefore, the contention fails to 

raise a genuine dispute with ISP’s application, as required by 10 C.F.R. § 2.309(f)(1)(vi). 

 Initially the NRC Staff would have had us admit Sierra Club Contention 9 “[t]o the extent 

the contention challenges the requested exemption.”266  At oral argument, however, the Staff 

clarified that, in light of ISP’s withdrawal of its exemption request, the Staff no longer considers 

any part of Sierra Club Contention 9 to be admissible.267 

                                                 
262 Sierra Club Pet. at 60. 
263 Id. at 61–62. 
264 ISP June 3, 2019 Letter at 1. 
265 Sierra Club Pet. at 60. 
266 NRC Staff Consol. Answer at 102. 
267 Tr. at 109. 
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 Sierra Club Contention 9 is not admitted.268 

10.  Sierra Club Contention 10 

 Sierra Club Contention 10 states: 

The ISP [consolidated interim storage] site sits atop the Ogallala Aquifer.  The 
[Environmental Report] and SAR submitted by ISP appear to claim that the site 
does not sit atop the aquifer.  Therefore, the [Environmental Report] and SAR do 
not accurately and adequately evaluate and consider the impacts to the aquifer 
from the [CISF].269 
 

 Sierra Club claims that, because the ISP CISF site sits atop the Ogallala Aquifer, ISP’s 

Environmental Report and SAR “must address the impact on groundwater from release of 

radioactive material.”270  Sierra Club asserts that a dispute exists with ISP on whether or not the 

Aquifer underlies the CISF, and relies upon a declaration by Dr. Patricia Bobeck, a geologist, 

and a 2012 report from George Rice, a professional hydrologist.271  Sierra Club further disputes 

ISP’s application concerning the water saturation point beneath the CIS site, alleging “[i]t is 

important to know how susceptible the groundwater is to contamination from a leak of 

radioactive material.”272  A leak of radioactive material, Sierra Club claims, would come from a 

ruptured cask from the storage of high burnup fuel,273 a seismic event produced by hydraulic 

fracturing (i.e., fracking) in the area,274 or a terrorist attack.275  In sum, Sierra Club Contention 10 

                                                 
268 Because we would reach the same decision even if we considered Sierra Club’s reply, we 
deny as moot ISP’s motion to strike insofar as it pertains to portions of the reply concerning 
Sierra Club Contention 9. 
269 Sierra Club Pet. at 63. 
270 Id. 
271 Id. at 63–64. 
272 Id. at 64. 
273 Id. at 66. 
274 Id. at 67 (citing id., Attach., Patricia Bobeck, Ph.D., P.G., Geologic Review of Interim Storage 
Partners LLC WCS Consolidated Interim Storage Facility Environmental Report (Oct. 25, 2018) 
at 2 [hereinafter Bobeck Report]). 
275 Bobeck Report at 2–3. 
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claims that ISP’s Environmental Report “does not provide the basic information necessary to 

adequately and thoroughly address the impact of cask rupture and discharge of radioactive 

material to ground and groundwater at the ISP site.”276 

 Any disagreement concerning the location of the Ogallala Aquifer or the water saturation 

point at the CISF site is only material to the findings the NRC must make if it is possible for 

groundwater to be contaminated from a cracked or ruptured cask.  Regardless of the aquifer’s  

location or the water saturation point, to demonstrate an admissible contention Sierra Club must 

proffer fact or expert opinion concerning:  (1) how a cask would become ruptured in the first 

place, and (2) how radioactive material from that cask would get into the groundwater.  

Contention 10 is inadmissible because Sierra Club offers no expert opinion or plausible facts on 

either of these points.277   

In any event, Sierra Club’s claim that storage of high burnup fuel278 and seismic events 

from hydraulic fracturing in the area279 would crack a canister is in essence a challenge to the 

NRC’s cask certificate of compliance (CoC) program and is thus outside the scope of this 

proceeding.  ISP’s application states that it will only accept six types of cask systems that have 

already been individually certified and issued CoCs by the NRC to safely store spent fuel, 

including high burnup fuel.  These canisters have also been analyzed to withstand credible 

seismic events.  As these CoCs are designated by NRC rulemaking as approved storage 

systems, any challenge to them is an impermissible challenge to NRC regulations under 10 

C.F.R. § 2.335. 

                                                 
276 Sierra Club Pet. at 65. 
277 See 10 C.F.R. § 2.309(f)(1)(v). 
278 Sierra Club Pet. at 65–67. 
279 Id. at 67. 
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Sierra Club’s geologist also claims that a terrorist attack might rupture a cask, which 

ought to require further analysis by ISP under NEPA.280  Whether or not this scenario is 

plausible, as explained supra the Commission takes the position that only facilities within the 

jurisdiction of the United States Court of Appeals for the Ninth Circuit must conduct a NEPA 

analysis for terrorist attacks.281  As ISP’s facility would be under the United States Court of 

Appeals for the Fifth Circuit’s jurisdiction, ISP is not required to review the threat of a terrorist 

attack. 

Sierra Club also does not demonstrate a genuine dispute with ISP’s application 

concerning how radiation from a cracked spent fuel canister, containing fuel in solid, ceramic 

pellet form,282 could reach groundwater.  Likewise, the GTCC waste that would be stored at 

ISP’s facility would be reactor-related and in solid form.283  No liquid waste would be stored at 

the facility.284  As the Commission explained in Private Fuel Storage, “[t]o show a genuine 

material dispute, [a petitioner’s] contention would have to give the Board reason to believe that 

contamination from a defective canister could find its way outside of the cask.”285  Sierra Club 

has not done this. 

 Sierra Club Contention 10 is not admitted. 

 

 

                                                 
280 Bobeck Report at 3. 
281 See Oyster Creek, CLI-07-8, 65 NRC at 129.  Compare San Luis Obispo Mothers for Peace 
v. NRC, 449 F.3d 1016, 1032 (9th Cir. 2006), with N.J. Dep’t of Envtl. Prot. v. NRC, 561 F.3d 
132, 142–43 (3d Cir. 2009); Continued Storage GEIS at 4-91. 
282 Tr. at 96–97. 
283 SAR App. H at H.1-1. 
284 Id. 
285 Private Fuel Storage, L.L.C. (Indep. Spent Fuel Storage Installation), CLI-04-22, 60 NRC 
125, 138–39 (2004). 
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11.  Sierra Club Contention 11 

 Sierra Club Contention 11 states: 

Section 2.3.3 of the [Environmental Report] discusses 15 criteria ISP used to 
evaluate the suitability of the Andrews County site.  These criteria were created by 
ISP and bear little or no relationship to any criteria in the statutes or regulations.  
Even the criteria that are relevant have not been adequately addressed.286 
 

 Sierra Club takes issue with fifteen criteria ISP used to evaluate and select the proposed 

CISF site, allegedly in violation of the requirement in 10 C.F.R. § 51.45(c) to consider “the 

economic, technical, and other benefits and costs of the proposed action and its alternatives.”287  

Sierra Club claims that only four of those fifteen criteria actually involve environmental impacts, 

and that those are not adequately addressed by ISP.288  Within ISP’s analysis of Criterion 11, 

which concerns Environmental Protection, Sierra Club disputes:  (1) the discussion of 

contamination from the adjacent WCS low-level radioactive waste (LLRW) site; (2) whether the 

CISF would reside in a 100-year floodplain; (3) the discussion of the relevance of climate to 

environmental impacts; (4) the discussion of protected species in the area of the CISF; (5) 

discussion of socioeconomic data in the area of the proposed CISF; and (6) discussion of 

archaeological resources at the CISF site.289 

 ISP’s Environmental Report states that, in identifying potential locations for its CISF site, 

“ISP began by identifying a Region-of-Interest (ROI) consisting of a set of states that have the 

basic characteristics appropriate for a CISF site.”290  After ISP narrowed down its options to four 

counties in two states, ISP subjected those locations to “a rigorous two-tier screening process 

                                                 
286 Sierra Club Pet. at 68. 
287 Id. at 68, 75. 
288 Id. at 71. 
289 Id. at 71–75. 
290 ER at 2-9 to -10. 
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evaluating 15 criteria from local political support and land availability to operational 

considerations and environmental impacts.”291   

As the NRC Staff correctly points out, “[t]here are no specific regulatory findings under 

10 C.F.R. Part 51 for an applicant’s site selection criteria; the criteria are examined for 

reasonableness.”292  Moreover, the site selection process is driven by the purpose and need 

specified in the application, and the NRC may accord “substantial weight to the preferences of 

the applicant and/or sponsor in the siting and design of the project”293 so long as the application 

is not artificially narrow as to circumvent the requirement that reasonable alternatives must be 

considered.294   

Sierra Club does not show how ISP’s analysis of alternative CISF locations contravenes 

10 C.F.R. § 51.45 or other “statutes or regulations,” as Sierra Club claims.  As the Staff states, 

ISP’s criteria are driven by ISP’s own purpose and need statement, which is to develop a CISF 

“to serve a national strategic need by providing for an orderly transfer of [spent nuclear fuel] 

from twelve shut down reactors.”295 

 Concerning Sierra Club’s general assertions that ISP’s Criterion 11 analyses are 

inadequate and “do not comply with NRC regulations,”296 we agree with the NRC Staff that 

Sierra Club’s complaints amount to impermissible flyspecking of the Environmental Report,297 

                                                 
291 Id. at 2-10. 
292 NRC Staff Consol. Answer at 110 (citing Duke Energy Carolinas, LLC (William States Lee III 
Nuclear Station, Units 1 & 2), CLI-16-19, 84 NRC 180, 210 (2016). 
293 Hydro Res., Inc. (P.O. Box 15910, Rio Rancho, NM 87174), CLI-01-4, 53 NRC 31, 55 (2001). 
294 Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit 1), CLI-90-8, 32 NRC 201, 
206 (1991). 
295 ER at 1-6. 
296 Sierra Club Pet. at 75. 
297 NRC Staff Consol. Answer at 112 (citing System Energy Res., Inc. (Early Site Permit for 
Grand Gulf ESP Site), CLI-05-4, 61 NRC 10, 13 (2005). 
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and thus generate no genuine material dispute with ISP’s application under 10 C.F.R. 

2.309(f)(1)(vi).298  ISP established its own site selection criteria sufficient to permit a “hard look” 

at alternative sites, and Sierra Club does not cite any authority that requires ISP to use any 

different criteria.  Nor does Sierra Club specify how ISP’s selection process violates NEPA.  “If 

the [environmental report] on its face ‘comes to grips with all important considerations’ nothing 

more need be done.”299   

 Sierra Club Contention 11 is not admitted.300  

12.  Sierra Club Contention 12 

 Sierra Club Contention 12 states:  

The minimum cooling time for transportation of fuel from a boiling water reactor 
(BWR) in a NUHOMS MP-187 cask is greater than calculated by TN Americas, the 
manufacturer of the cask.  This implies that the cladding of BWR fuel will exceed 
allowable limits and will degrade.  Cladding is an issue that must be adequately 
addressed.301 
 

 Sierra Club claims that “the storage and transportation of containers loaded with high 

heat output [will be] likely to leak radioactive material into the environment in a transportation 

accident.”302  Sierra Club Contention 12 relies on a 2013 DOE report that mentions the 

possibility of cladding embrittlement at burnup rates of 30 Gwd/MTU (gigawatt days per metric 

                                                 
298 Of these six claims, two are also proffered by Sierra Club as separate contentions:  Sierra 
Club Contention 13 (protected species) and Sierra Club Contention 15 (environmental justice).   
299 Grand Gulf ESP, CLI-05-4, 61 NRC at 13 (quoting Hydro Res., Inc., CLI-01-4, 53 NRC at 71 
(2001)). 
300 Because we would reach the same decision even if we considered Sierra Club’s reply, we 
deny as moot ISP’s motion to strike insofar as it pertains to portions of the reply concerning 
Sierra Club Contention 11. 
301 Sierra Club Pet. at 75. 
302 Id. at 75–76. 
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ton of uranium).303  Sierra Club also presents a table of calculations by Dr. Marvin Resnikoff, an 

asserted expert in radioactive waste,304 to dispute the calculations from two exhibits “in the 

[NUHOMS] MP-187 SAR.”305  Dr. Resnikoff’s calculations purport to prove that the adequate 

cooling time for a 7x7 boiling water reactor fuel assembly in a NUHOMS MP-187 cask is 

actually thirty-two years, not fifteen years.306  Thus, Sierra Club challenges the design 

specifications of the cask. 

 Sierra Club Contention 12 is inadmissible because it fails to raise a genuine dispute with 

the application on a material issue of law or fact.307  Sierra Club’s exhibits do not correspond to 

the design of the NUHOMS MP-187 cask, but rather to the design of the NUHOMS MP-197 

Transportation Cask, which is inapposite to ISP’s application.308  It is unclear what Sierra Club is 

trying to challenge, but regardless both designs have already been approved by the NRC and 

issued Certificates of Compliance.309  10 C.F.R. § 2.335 bars any contention challenging an 

NRC-approved storage cask design that has been incorporated by reference in a spent fuel 

storage facility application.310   

                                                 
303 Id. at 76 (citing U.S. Dep’t of Energy, Fuel Cycle Research & Dev., A Project Concept for 
Nuclear Fuels Storage and Transportation (rev. 1 June 2013) [hereinafter DOE Fuel Concept 
Report]). 
304 Id., Resnikoff Decl. at ¶ 1. 
305 Id. at 76–77. 
306 Id. at 77. 
307 See 10 C.F.R. § 2.309(f)(1)(vi). 
308 Compare 1 TN Americas LLC, NUHOMS®-MP197 Transportation Packaging Safety Analysis 
Report at 1-10 (rev. 19 Apr. 2019) (ADAMS Accession No. ML19112A252) (proprietary), with 
Sierra Club Pet., Ex. 6. 
309 [CoC] for Radioactive Materials Packages, Certificate No. 9255, Rev. 14, Docket No. 71-
9255, NUHOMS® MP187 Multi-Purpose Cask (Nov. 28, 2018) (ADAMS Accession No. 
ML18330A248) [hereinafter CoC No. 9255]; [CoC] for Radioactive Materials Packages, 
Certificate No. 9302, Rev. 9, Docket No. 71-9302, NUHOMS®- MP197 Transportation Package 
(Apr. 18, 2019) (ADAMS Accession No. ML19112A169). 
310 10 C.F.R. § 72.46(e). 
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The premise of Sierra Club Contention 12 is also fundamentally incorrect because the 

Certificate of Compliance for NUHOMS MP-187 only authorizes pressurized water reactor fuel 

to be loaded into the cask, not boiling water reactor fuel.311  Nor is ISP seeking approval to 

transport any fuel to the proposed facility.312 

 Sierra Club Contention 12 is not admitted. 

13.  Sierra Club Contention 13 

 Sierra Club Contention 13 states:  

The [Environmental Report] states that two species of concern, the Texas horned 
lizard and the dunes sagebrush lizard, have been seen at the ISP site or may be 
present.  But there is no discussion of any studies or surveys to determine if the 
species are present and the impact of the project on those species.  Therefore, the 
[Environmental Report] is inadequate in describing the affected environment.313 
 

 Sierra Club Contention 13 challenges the adequacy of the discussion in ISP’s 

Environmental Report regarding two species of concern:  the Texas horned lizard and the dunes 

sagebrush lizard.  The contention also claims that ISP’s supporting references “are not 

described well enough to allow members of the public to access the sources.”314 

 Although ISP correctly points out that Sierra Club’s analysis of the Environmental Report 

is rather thin,315 ISP does not dispute that all five sources cited in section 3.5.16 of its 

Environmental Report—the sources on which it relies in discussing the Texas horned lizard and 

the dunes sagebrush lizard—are not publicly available.  As discussed at oral argument, no 

interested member of the public could access any of these studies, or learn how many people 

                                                 
311 CoC No. 9255 at 4 (Condition 5(b)(1)(c)(i)–(ii)) (stating that the only fuel authorized for 
shipment is pressurized water fuel assemblies). 
312 ISP License Application at 1-3 (“Transportation of the spent nuclear fuel shipping casks from 
the originating nuclear reactor to the CISF will be performed in accordance with 10 CFR 71 and 
the originating reactor licenses and is not part of this License Application.”). 
313 Sierra Club Pet. at 78. 
314 Id. at 79. 
315 ISP Answer to Sierra Club at 104–09. 
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performed them, what their qualifications were, or how much time they spent.316  The NRC Staff 

admitted that it could not find any of these five studies either.317  Although the Staff criticized 

Sierra Club for challenging ISP’s conclusions “[w]ithout referencing to surveys cited in section 

3.5 of the [Environmental Report],”318 these are the same studies that the Staff itself could not 

locate. 

 ISP’s response is to claim that “Petitioner’s assertion that the environmental studies 

relied upon in an [environmental report] must be publicly available is not supported by NRC 

precedent or guidance.”319  But that is not so.  Although as an independent agency the NRC is 

not necessarily bound by the regulations of the Council on Environmental Quality (CEQ), the 

Commission instructs us to “look to CEQ regulations for guidance.”320 

As Sierra Club points out in its reply,321 the CEQ regulations recognize that “[a]ccurate 

scientific analysis, expert agency comments, and public scrutiny are essential to implementing 

NEPA.”322  In furtherance of this directive, federal agencies must, in their environmental 

analyses, “identify any methodologies used and shall make explicit reference by footnote to the 

scientific and other sources relied upon for conclusions.”323  We need not decide whether all 

cited references in an applicant’s Environmental Report must be publicly available, but—to 

                                                 
316 Tr. at 278–79. 
317 Tr. at 277. 
318 NRC Staff Consol. Answer at 120. 
319 ISP Answer to Sierra Club at 109. 
320 Pac. Gas & Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 & 2), CLI-11-11, 74 
NRC 427, 443–44 & n.95 (2011); see also 10 C.F.R. § 51.10 (describing the Commission’s 
policy “to take account of” CEQ regulations “voluntarily, subject to certain conditions”). 
321 Sierra Club Reply at 38–39. 
322 40 C.F.R. § 1500.1(b) (emphasis added). 
323 Id. at § 1502.24. 
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facilitate the public scrutiny deemed “essential” to implementing NEPA—surely some of them 

must be, or must be appended to the Report.  Otherwise, public scrutiny is not possible.  

ISP moves to strike Sierra Club’s references to the CEQ regulations as outside the 

permissible scope of a reply.324  We deny the motion insofar as ISP wants to strike reference to 

the CEQ regulations.  Sierra Club Contention 13 claims that ISP’s sources are not described 

well enough for the public to access them.  In opposition, ISP argues that “Petitioner cites no 

requirement that the ecological surveys referenced and summarized in the [environmental 

report] all must be publicly available.”325  In its reply, Sierra Club cites to just such a 

requirement.326  This constitutes a legitimate amplification of the argument in its original 

petition.327 

Sierra Club Contention 13 is admitted solely as a contention of omission, insofar as none 

of the five references in section 3.5.16 of ISP’s Environmental Report is either sufficiently 

described to judge its technical adequacy or made publicly available. 

 Sierra Club Contention 13 is admitted in part. 

14.  Sierra Club Contention 14 

 Sierra Club Contention 14 states: 

The containers in which the waste will be transported to and stored at the ISP site 
are licensed for a period of 20 years.  ISP hopes to renew the license for an 
additional 40 years, and then apparently hoping for additional relicensing to the 
projected 100-year life of the [CISF].  However, many of the containers will already 
have been in service for years prior to being shipped to the ISP [CISF].  
Furthermore, the Continued Storage Rule assumes that the spent fuel will be 
transferred to new containers after 100 years.  ISP’s proposal may present an 

                                                 
324 [ISP’s] Motion to Strike Portions of the Reply Filed by Sierra Club (Dec. 27, 2018). 
325 ISP Answer to Sierra Club at 109. 
326 Sierra Club Reply at 38. 
327 See Nuclear Mgmt. Co. (Palisades Nuclear Plant), CLI-06-17, 63 NRC 727, 732 (2006).  We 
deny as moot ISP’s motion to strike insofar as it pertains to all other portions of the reply 
concerning Sierra Club Contention 13, because we would reach the same decision even if we 
considered Sierra Club’s reply. 
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unacceptable danger of radioactive release.  Therefore, the [Environmental 
Report] must examine the environmental impact of the containers beyond their 20-
year licensing period.328 
 

 In support of Contention 14, Sierra Club claims that “the most significant factor in the 

safety of the [CISF] is the safety of the containers that will be transported to and stored at the 

[CISF] site.”329  Sierra Club contends that ISP’s SAR omits analyses of the safety of the 

canisters under 10 C.F.R. § 72.45(d),330 and further claims that the Continued Storage GEIS 

does not “provide a basis for saying the containers are safe.”331  Sierra Club also claims that 

ISP’s SAR lacks a plan for dealing with leaking and cracking containers,332 and that the 

proposed interim storage facility lacks a dry transfer system for repackaging any leaking or 

cracked canister received at the site.333  Finally, Sierra Club asserts that, because the canisters 

are only licensed for 20 years and because ISP’s WCS facility has a projected life of 60 to 100 

years, “the cask systems to be used at the ISP facility must be analyzed for the possibility of 

indefinite storage.”334 

 Sierra Club Contention 14 is not admissible.  First, the Commission’s decision in Private 

Fuel Storage established that cracked and leaking canisters in storage, transport, or otherwise 

is not a credible scenario.335  Second, the canisters that are proposed to be stored at the WCS 

facility have already been issued certificates of compliance and approved for storage by the 

                                                 
328 Sierra Club Pet. at 79. 
329 Id. at 80. 
330 Id. at 81. 
331 Id. 
332 Id. at 82. 
333 Id. at 81. 
334 Id. at 80. 
335 Private Fuel Storage, CLI-04-22, 60 NRC at 136–37. 
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NRC under Part 72.336  These certificates of compliance have been codified in a rulemaking.337  

Because the NRC has already approved the canisters ISP plans to store at its proposed interim 

facility, Sierra Club’s challenges to the safety of the canisters themselves (including the 

environmental impact of the containers beyond their own certificates of compliance terms) are 

outside the scope of this proceeding and do not raise a genuine dispute with the application.   

 Third, Sierra Club’s challenge to the safety of transportation of spent fuel storage 

canisters is an impermissible challenge to Part 71 and is outside the scope of this proceeding.  

When a spent fuel cask owner (such as a utility) is issued a license to store fuel under Part 72, 

the owner is also issued a license for transportation under Part 71.338  ISP’s license application 

does not seek permission to transport canisters to its proposed CISF.339   

 Finally, Sierra Club’s claim that further environmental analysis is needed beyond the 

proposed facility’s 40-year licensing period and its challenge to the lack of a dry transfer system 

at the facility improperly challenge the Continued Storage Rule and Continued Storage GEIS.  

These claims are outside the scope of this proceeding and are an impermissible attack on the 

Commission’s regulations under 10 C.F.R. § 2.335. 

                                                 
336 See SAR at 1-22 (tbl. 1-1) (listing six various cask systems by three different vendors ISP 
proposes to store at the WCS facility, including NUHOMS® MP187 Cask System, Docket No. 
72-11 (license SNM-2510); CoC 1004, Standardized NUHOMS® System, Docket No. 72-1004; 
CoC 1015, NAC-UMS, Docket No. 72-1015; CoC 1025, NAC-MPC, Docket No. 72-1025; CoC 
1029, Advanced Standardized NUHOMS® System, Docket No. 72-1029; CoC 1031, 
MAGNASTOR, Docket No. 72-1031). 
337 10 C.F.R. § 72.214 (listing among the certified casks NUHOMS® MP187 Cask System, 
Docket No. 72-11 (license SNM-2510); CoC 1004, Standardized NUHOMS® System, Docket 
No. 72-1004; CoC 1015, NAC-UMS, Docket No. 72-1015; CoC 1025, NAC-MPC, Docket No. 
72-1025; CoC 1029, Advanced Standardized NUHOMS® System, Docket No. 72-1029; CoC 
1031, MAGNASTOR, Docket No. 72-1031). 
338 “A general license is issued to any licensee of the Commission to transport, or to deliver to a 
carrier for transport, licensed material in a package for which a license, certificate of compliance 
(CoC), or other approval has been issued by the NRC.”  Id. § 71.17(a). 
339 ISP License Application at 1-1 to -3. 
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 Sierra Club Contention 14 is not admitted.340 

15.  Sierra Club Contention 15 

 Sierra Club Contention 15 states: 

The [Environmental Report] for the ISP [CISF] does not adequately investigate or 
analyze the impact of the [CISF] on minority and low income communities.  
Executive Order 12898 requires that the NEPA process include a discussion and 
analysis of the environmental justice impacts of the proposed action.341 

 
 Sierra Club Contention 15 objects to ISP’s site selection process.  Sierra Club cites 

Executive Order 12898342 and a licensing board decision, Louisiana Energy Services, L.P. 

(Claiborne Enrichment Center),343 alleging that Claiborne is binding precedent because it 

“addressed in detail what a licensing applicant must do to ensure that the site selection process 

for storage of nuclear material does not have a disparate impact on a minority population.”344   

 Environmental justice became a federally mandated NEPA consideration in 1994.345  

Executive Order 12898 directed federal agencies to identify and address “disproportionately 

high and adverse human health or environmental effects of its programs, policies, and activities 

on minority populations and low-income populations.”346  The Commission’s Claiborne decision 

                                                 
340 Because we would reach the same decision even if we considered Sierra Club’s reply, we 
deny as moot ISP’s motion to strike insofar as it pertains to portions of the reply concerning 
Sierra Club Contention 14. 
341 Sierra Club Pet. at 83. 
342 See Federal Actions to Address Environmental Justice in Minority Populations and Low-
Income Populations, 59 Fed. Reg. 7629 (Feb. 11, 1994) [hereinafter Exec. Order 12898]. 
343 La. Energy Servs., L.P. (Claiborne Enrichment Center), LBP-97-8, 45 NRC 367 (1997), aff’d 
in part, rev’d in part, CLI-98-3, 47 NRC 77 (1998). 
344 Sierra Club Pet. at 84. 
345 See Exec. Order 12898. 
346 Id. 
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clarified that NEPA requires the NRC to consider “social and economic impacts ancillary” to 

environmental impacts; that is, environmental justice concerns.347   

 In response to Claiborne and Executive Order 12898, the NRC promulgated its 

Environmental Justice Policy Statement348 and revised guidance documents349 to incorporate 

the guiding principles from those decisions.  The policy statement directs the Staff to conduct a 

more thorough site selection analysis “if the percentage in the impacted area significantly 

exceeds that of the State or County percentage for either the minority or low-income 

population.”350  NRC guidance specifies that an applicant’s environmental report should include 

“a discussion of the methods used to identify and quantify impacts on low-income and minority 

populations, the location and significance of any environmental impacts during construction on 

populations that are particularly sensitive, and any additional information pertaining to 

mitigation.”351 

 Sierra Club Contention 15 makes three principal claims.   

 First, Sierra Club questions the adequacy of the Environmental Report’s discussion of 

eleven site selection criteria, two of which pertain to environmental justice.352  Specifically, 

Sierra Club asserts that Criterion 1 (evaluating community support) improperly considers only 

                                                 
347 Claiborne, CLI-98-3, 47 NRC at 101. 
348 See Policy Statement on the Treatment of Environmental Justice Matters in NRC Regulatory 
and Licensing Actions, 69 Fed. Reg. 52,040, 52,040–41, 52,048 (Aug. 24, 2004) [hereinafter 
NRC Environmental Justice Policy Statement].  Because the NRC is an independent agency, 
Executive Order 12898 did not automatically apply to the NRC. 
349 See, e.g., NUREG-1748, Office of Nuclear Material Safety and Safeguards, Environmental 
Review Guidance for Licensing Actions Associated with NMSS Programs, Final Report (Aug. 
2003) [hereinafter NUREG-1748]. 
350 NRC Environmental Justice Policy Statement, 69 Fed. Reg. at 52,048. 
351 NUREG 1748 at 6-25; see also id. at 5-22. 
352 Sierra Club Pet. at 86–91. 
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governmental support rather than the support of the entire community.353  And, according to 

Sierra Club, Criterion 11 (evaluating environmental protection) “gives short shrift to 

environmental justice,” only providing “summary consideration” to Lea County and Eddy County, 

New Mexico; no consideration to Loving County, Texas; and “arguably adequate” consideration 

to Andrews County, Texas.354   

 Second, Sierra Club raises concerns about the use of a four-mile radius in 

Environmental Report Appendix A to determine “the level of minority population.”355  Instead, 

Sierra Club advocates for a fifty-mile radius to include the cities of Hobbs, Eunice and Jal in 

New Mexico.356 

 Third, Sierra Club claims that the Environmental Report allegedly contains “absolutely no 

discussion” about environmental justice impacts “from the transportation of the waste to the CIS 

facility.”357  Quoting from the International Journal of Environmental Research and Public Health, 

Sierra Club asserts that “legitimate concerns exist as to the environmental and human health 

consequences [of] a highway or rail accident [releasing] highly toxic radioactive material in a 

population center.”358 

 As to its first claim, Sierra Club fails to provide facts or expert opinion to support its 

position, as required by 10 C.F.R. § 2.309(f)(1)(v).  When citing Claiborne, Sierra Club comes 

close to advocating for a free-range inquiry into the site selection process under NEPA, the very 

                                                 
353 Id. at 87. 
354 Id. at 87–90. 
355 Id. at 89–90. 
356 Id. at 90. 
357 Id. 
358 Id. at 91 (quoting Dean Kyne & Bob Bolin, Emerging Environmental Justice Issues in Nuclear 
Power and Radioactive Contamination, INT’L J. OF ENV’L & HUMAN HEALTH CONSEQUENCES (July 
12, 2016). 
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position for which Claiborne was reversed by the Commission.359  The board decision in 

Claiborne did not spell out a list of requirements to consider during a site selection process, nor 

is it binding precedent on this Board.  Not only does Sierra Club fail to show what it contends 

ISP must consider beyond Criteria 1 and 11, but Sierra Club also fails to show legal support for 

why ISP is allegedly required to consider more than it already has. 

 As to its second claim in Contention 15, Sierra Club again fails to provide facts or expert 

opinion to support its position.  The NRC’s environmental justice guidance provides that an 

applicant’s environmental report should include “a discussion of the methods used to identify 

and quantify impacts on low-income and minority populations, the location and significance of 

any environmental impacts during construction on populations that are particularly sensitive, 

and any additional information pertaining to mitigation.”360  If a facility is located outside the city 

limits or in a rural area, the environmental report should use a radius of approximately four 

miles.361  This radius is used in ISP’s Environmental Report.362  Although Sierra Club contends 

that four miles is not the appropriate radius, it fails to show how ISP’s compliance with NRC 

guidance violates NEPA or NRC regulations.  Sierra Club prefers a larger radius like the one 

used for the Yucca Mountain EIS, but it does not provide support to explain why such a radius is 

required for environmental justice here. 

 As to its third claim, Sierra Club fails to show a genuine dispute with the application on a 

material issue of law or fact.363  Although Sierra Club contends that “risks from transportation of 

                                                 
359 Compare Sierra Club Pet. at 84 (asserting that ISP’s Environmental Report’s analysis of site 
selection criteria related to environmental justice is not adequate), with Claiborne, CLI-98-3, 47 
NRC at 103 (reversing the board’s ruling that NEPA requires a “free-ranging inquiry into the site 
selection process” to resolve allegations of racial discrimination). 
360 NUREG-1748 at 6-25. 
361 Id. at C-4. 
362 ER App. A at 1-39 to -44. 
363 10 C.F.R. § 2.309(f)(1)(vi).   
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the waste to the . . . facility” should be “another factor to be considered in the consideration of 

environmental justice impacts,”364 Sierra Club does not provide any legal requirements or facts 

in support.  On the contrary, the area for assessment of environmental justice impacts is based 

on the location of the facility itself and its proximity to certain populations, not on the facility’s 

proximity to possible transportation routes.  Sierra Club’s quotation from the International 

Journal of Environmental Research and Public Health does not itself dispute ISP’s application or 

the transportation analysis in Environmental Report section 4.2, and Sierra Club fails to explain 

how it does. 

 Sierra Club Contention 15 is not admitted. 

16.  Sierra Club Contention 16 

 Sierra Club Contention 16 states: 

Since the 1990’s almost all spent nuclear fuel being generated is high burnup fuel 
(HBF).  HBF causes the cladding to become thinner, creating a higher risk of 
release of radioactive material.  The cladding also becomes more brittle, with 
additional cracks.  This situation causes risks for short-term and long-term dry 
storage.  The SAR, 1.2.4, claims that the cask system to be used for the 
transportation and storage for the ISP [CISF] will not contain HBF.  But the 
prevalence of HBF requires that the cask systems will need to contain HBF at 
some point.  The SAR and [Environmental Report] must evaluate the risks of 
HBF.365 
 

 Sierra Club Contention 16 asserts that, because “[h]igh burnup fuel causes the cladding 

around the fuel to become thinner and more brittle, inducing cracking,” high burnup fuel 

containers are “more likely to leak radioactive material.”366  Sierra Club insists that the 

“prevalence of [high burnup fuel] means that the ISP facility will have to immediately or in the 

near future transport and store [high burnup fuel].”367  Sierra Club cites a DOE report to suggest 

                                                 
364 Sierra Club Pet. at 90. 
365 Id. at 91. 
366 Id. at 91–92. 
367 Id. at 92. 
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that outstanding issues regarding cladding and high burnup fuel should be resolved before it 

can be safely loaded, transported, and stored.368  Citing a study by the U.S. Nuclear Waste 

Technical Review Board,369 Sierra Club claims that zirconium cladding experiences a twelve 

percent thinning due to the effects of high burnup, and “the likelihood of cladding defects 

increase” when storing high burnup fuel.370  Finally, Sierra Club cites New York v. NRC371 for the 

proposition that “an agency must look at both the probabilities of potentially harmful events and 

the consequences if those events come to pass.”372  In sum, Sierra Club argues the 

Environmental Report and SAR must “discuss and evaluate the risks of transporting and storing 

[high burnup fuel].”373  

 Insofar as Sierra Club seeks to challenge general safety concerns about transporting 

high burnup fuel, Contention 16 is outside the scope of this proceeding.  U.S. Department of 

Transportation regulations and 10 C.F.R. Part 71 establish the standards for transporting spent 

nuclear fuel, not 10 C.F.R. Part 72.   

Insofar as Sierra Club seeks to challenge the safety of storing high burnup fuel at the 

proposed ISP facility, Contention 16 is also outside the scope of this proceeding.  First, Sierra 

Club misunderstands ISP’s application.  Contrary to Sierra Club’s statement that “the SAR 

claims that [high burnup fuel] will not be transported or stored in the cask systems used,” the 

SAR actually allows for storage of high burnup fuel with additional limitations—that is, the high 

                                                 
368 Id. at 93 (citing DOE Fuel Concept Report). 
369 Id. at 94 (citing U.S. Nuclear Waste Transp. Review Bd., Evaluation of the Technical Basis 
for Extended Dry Storage and Transportation of Used Nuclear Fuel (Dec. 2010)); id. at 95. 
370 Sierra Club Pet. at 94–95. 
371 681 F.3d at 478. 
372 Sierra Club Pet. at 95. 
373 Id. 
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burnup fuel must be canned within the canister.374  Second, the application provides that only 

storage systems approved by the NRC will be received at the ISP facility, and incorporates 

those technical specifications by reference into the SAR.375  NRC regulations bar any admitted 

contention that challenges an NRC-approved cask design incorporated by reference in an ISFSI 

application.376   

 To the extent Contention 16 raises environmental concerns about high burnup fuel, 

Sierra Club fails to raise a genuine dispute with the application.377  Sierra Club proffers a 

contention of omission, stating that “the ER [does not] discuss at all the likelihood or the impacts 

of [high burnup fuel] being transported to and stored at the [proposed] facility.”378  However, 

ISP’s Environmental Report does address the possibility of high burnup fuel being sent to the 

facility and analyzes the impacts of both transportation379 and storage.380  In its reply, Sierra 

Club disputes the Environmental Report’s transportation impact analysis, arguing that the study 

is a “general modeling exercise that does not indicate . . . whether the model considered 

whether high-burnup fuel was modeled, and if so, if the model assumed that the fuel was 

canned.”381  However, the RADTRAN analysis performed by the applicant encompasses spent 

                                                 
374 ISP License Application, Attach. A, Proposed License Conditions at unnumbered A-3 
(Proposed License No. SNM-1050) at § 9. 
375 SAR at 1-6 to -10. 
376 10 C.F.R. § 72.46(e). 
377 See 10 C.F.R. § 2.309(f)(1)(vi). 
378 Sierra Club Pet. at 95. 
379 ER at 4-12 to -16.  This section provides the results of a RADTRAN analysis that evaluated 
the incident-free radiological transportation impacts assuming the maximum dose rate allowed 
for exclusive use shipments under 10 C.F.R. § 71.47(b)(3). 
380 ER at 4-55 to -59.  Storage of high burnup fuel is subject to the same standards as other 
forms of spent fuel, and therefore is encompassed by the discussion of impacts to public and 
occupational health from facility operation.  If Sierra Club objected to this analysis, it was not 
articulated. 
381 Sierra Club Reply at 44. 
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fuel of any burnup level, including high burnup fuel.382  The information that Sierra Club claims 

to be lacking is contained within the Environmental Report, and therefore Sierra Club does not 

raise a genuine dispute with the application. 

 Sierra Club Contention 16 is not admitted. 

17.  Sierra Club Contention 17 

 Sierra Club Contention 17 states: 

Sierra Club adopts all contentions presented by [Joint Petitioners], in their Petition 
to Intervene in this proceeding.383  
 
To adopt a contention, a participant must (1) demonstrate standing; and (2) have 

proffered its own admissible contention.384  Although Sierra Club has done this, the contention a 

petitioner seeks to adopt must also be admissible under 10 C.F.R. § 2.309(f)(1).  Because Joint 

Petitioners have not proffered an admissible contention, as explained infra, Sierra Club cannot 

adopt any of Joint Petitioners’ contentions. 

Sierra Club Contention 17 is not admitted. 

  

                                                 
382 ER at 4-13 (“Incident-free doses were calculated using the maximum dose rate allowed for 
exclusive use shipments under NRC regulations.”). 
383 Sierra Club Pet. at 96.  
384 See Consol. Edison Co. of N.Y. (Indian Point, Units 1 & 2), CLI-01-19, 54 NRC 109, 132–33 
(2001). 
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C. Joint Petitioners385 
 
1.  Joint Petitioners Contention 1:  NEPA Analysis of Transportation of [Spent Nuclear Fuel] and 

GTCC Wastes Was Excluded from the Application and Comprises Unlawful Segmentation of 
the Project 
 

 Joint Petitioners Contention 1 states: 

ISP states in the Application that “Transportation of the spent nuclear fuel shipping 
casks from the originating commercial nuclear reactor to the CISF . . . is not part 
of this License Application.  The exclusion from the [Environmental Report]—and 
by implication, from the EIS—of details and environmental impacts of a planned 
20-year shipping campaign involving at least 3,000 deliveries of [spent nuclear 
fuel] and GTCC waste to ISP violates NEPA requirements that the transportation 
and storage aspects of the ISP plan be evaluated as a single, integrated project.386 
 

 Joint Petitioners Contention 1 stems from statements in ISP’s application that:  

(1) “[o]perations at the originating commercial nuclear reactors in preparation or support of 

spent nuclear fuel shipments to the CISF are performed under the individual reactor licenses . . . 

and are not part of this License Application;” and (2) “[t]ransportation of the spent nuclear fuel 

shipping casks from the originating commercial nuclear reactor to the CISF will be performed in 

accordance with 10 CFR 71 from the originating commercial nuclear reactor licensees and is 

not part of this License Application.”387   

                                                 
385 In addition to proffering their individual contentions, Joint Petitioners “object and move for the 
dismissal and termination of this licensing proceeding.” Joint Pet’rs Pet. at 40.  They allege that 
there is no federal authorization for the ISP CISF to be licensed because “neither Part 72 nor 
the NWPA authorize an ISP CISF financed by means of having the DOE take title to the [fuel] 
and GTCC wastes and compensating the company for overseeing their management.”  Id. at 
38.  They also challenge the legality of the general licensing of a CISF under federal law and the 
NRC’s subject matter jurisdiction over ISP’s license application to the extent the DOE retains 
ownership of the spent fuel.  Id. at 39–40.  

The Board overrules Joint Petitioners’ objection on procedural grounds.  As explained in 
SECY’s Order denying Beyond Nuclear and Fasken’s threshold motions to dismiss, NRC 
regulations do not provide any avenue for Boards to rule on contested motions (or objections) to 
dismiss a proceeding at the proceeding’s commencement.  See Order Denying Motions to 
Dismiss. 
386 Joint Pet’rs Pet. at 41. 
387 ISP License Application at 1-2 to -3; see id. at 3-1. 
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Joint Petitioners contend that, in spite of what ISP says, transportation should be part of 

its Part 72 CISF application because “[t]he delivery of [spent nuclear fuel] and GTCC waste from 

nuclear reactors to ISP will be a major, complicated campaign, expected to last 20 years and to 

include at least 3,000 separate shipments transported, in the aggregate, hundreds of thousands 

of miles.”388  In sum, Joint Petitioners assert that transportation to the CISF is the sine qua non 

of the project itself,389 and accordingly must be analyzed under 10 C.F.R. § 51.45(b).390   

Joint Petitioners also argue that, if they are to “meaningfully participate in the NEPA 

process, and for state and local government officials and emergency response personnel to 

comprehend the scope of this vast [spent nuclear fuel] shipping campaign, there must be 

complete disclosure of all probable transportation routes, along with quantities of [spent nuclear 

fuel] and the likely radioisotopic contents.”391  Joint Petitioners assert a contention of omission 

concerning the lack of transportation plans in the Environmental Report,392 and claim that the 

separation of the environmental impacts from spent fuel transportation and the storage itself 

“comprises unlawful segmentation of the project.”393 

 Joint Petitioners do not address or dispute the transportation analyses that are contained 

in the application, and Joint Petitioners Contention 1 therefore does not show that a genuine 

dispute exists on a material issue of law or fact with ISP’s application.  The issue presented by 

Joint Petitioners is also outside the scope of this proceeding.  Joint Petitioners do not explain 

why, under NEPA, ISP is required to divulge all transportation routes of casks coming from 

                                                 
388 Joint Pet’rs Pet. at 42. 
389 Tr. at 294. 
390 Joint Pet’rs Pet. at 48. 
391 Id. at 43. 
392 Id.  
393 Id. at 44 (citing Stewart Part & Reserve Coal, Inc. (SPARC) v. Slater, 352 F.3d 545, 559 (2d 
Cir. 2003)). 
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customers, unknown at this time, for the 20-year transportation and loading campaign.  As ISP 

points out,394 ISP cannot know these details at this time, and relevant caselaw does not require 

ISP to hypothesize about who will be sending what fuel at this time.395  Responsibility for 

transportation of spent nuclear fuel from commercial reactors to the proposed CISF lies with the 

title holders of the spent fuel, not with ISP. 

 Instead of disputing the sections of ISP’s Environmental Report that discuss 

transportation issues,396 Joint Petitioners challenge the adequacy of NRC regulations 

establishing the requirements for applicants’ Environmental Reports under Part 72.397  Joint 

Petitioners’ “unlawful segmenting” argument is outside the scope of this proceeding because it 

challenges the NRC’s Part 72 and NEPA-implementing regulations under Part 51 in violation of 

10 C.F.R. § 2.335. 

 Joint Petitioners Contention 1 is not admitted.   

2.  Joint Petitioners Contention 2:  ISP’s ‘Start Clean/Stay Clean’ Policy Cherry-Picks Waste For 
Storage and Contradicts the Project’s Purpose and Need Statement 

 
 Joint Petitioners Contention 2 states:   

Interim Storage Partners states in its “Purpose and Need” statement that:  “A CISF 
is needed to ensure that the [spent nuclear fuel] at these commercial reactor sites 
can be safely removed so that the remaining lands can be returned to greenfield 
status.”  ER § 1.1, p. 1–5.  But the implementation of ISP’s plan contradicts its 
purpose and need statement.398   

 
 Joint Petitioners claim that ISP’s policy of not accepting leaking or contaminated casks 

conflicts with ISP’s own statement of the purpose and need for its proposed facility:  that is, to 

                                                 
394 ISP Answer to Joint Pet’rs at 31–32. 
395 See Morton, 458 F.2d at 837. 
396 ER at 3-5 to -7, 4-3 to -28. 
397 See 10 C.F.R. §§ 51.61, 72.34, 72.108. 
398 Joint Pet’rs Pet. at 49–50. 
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help ensure decommissioned reactor sites can be returned to greenfield status.399  Joint 

Petitioners hypothesize that, if ISP rejects damaged or leaky canisters, then after they are 

returned to their place of origin, they “may be subjected to less oversight, maintenance, and 

security” and “[t]heir deteriorated or damaged conditions may not be noted nor remedied,” which 

will create “greater dangers than would have earlier been present.”400 

Joint Petitioners Contention 2 is inadmissible for lack of a sufficient factual basis.401  

Their claim that a rejected cask will lead to a cascade of stranded and neglected spent fuel 

across the country is speculative.  It is not supported by any factual basis, especially in light of 

the NRC’s transportation regulations under Part 71, the NRC’s security regulations under Part 

73, and its spent fuel storage rules in Part 72.  Joint Petitioners Contention 2 also ignores the 

Commission’s decision in Private Fuel Storage, in which the Commission determined that a 

leaky or damaged canister in transit to a CISF is not credible.402  A contention cannot be 

admitted on bare assertions and speculation alone.403 

 Joint Petitioners Contention 2 is not admitted. 

3.  Joint Petitioners Contention 3:  The Project Has Inadequate Assurances of Financing 

Joint Petitioners Contention 3 states: 
 
ISP as a matter of fact and law has not provided reasonable assurance that it can 
or will obtain the necessary funds to cover the costs of construction, operation, 
maintenance and decommissioning of the CISF.404 

                                                 
399 Id. at 53. 
400 Id. at 53–54. 
401 See 10 C.F.R. § 2.309(f)(1)(v). 
402 Private Fuel Storage, CLI-04-22, 60 NRC at 136–37, 138. 
403 Fansteel, CLI-03-13, 58 NRC at 203. 
404 Joint Pet’rs Pet. at 55. 
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 As explained in its stated basis, Joint Petitioners Contention 3 encompasses four 

interrelated claims:  First, Joint Petitioners claim that ISP’s application is “dependent” on DOE’s 

taking title to the spent fuel to be stored at the proposed facility.405  Second, such an 

arrangement is not currently legal.406  Third, if DOE were to hold title, that would jeopardize the 

liability protection afforded by the Price-Anderson Act.407  Fourth, because DOE may not lawfully 

hold title to the spent fuel, the NRC must deny ISP’s request for an exemption from providing 

financial assurance for decommissioning, as required by 10 C.F.R. § 72.30, insofar as ISP’s 

request is based on a contract with DOE guaranteeing decommissioning funds.408  

 As explained in the Board’s ruling on Beyond Nuclear’s contention, supra, Joint 

Petitioners’ first claim does not raise a genuine dispute with ISP’s application, which includes 

the option of contracting directly with nuclear plant owners that currently hold title to their spent 

fuel.  As in Holtec,409 whether ISP will find that alternative commercially viable is not an issue 

before the Board, because the business decision of whether to use a license has no bearing on 

a licensee’s ability to safely conduct the activities the license authorizes. 

 As also explained supra, in the Board’s ruling on Beyond Nuclear’s contention, 

intervening developments have mooted the other claims that Joint Petitioners assert in 

Contention 3.  ISP has withdrawn its request for a regulatory exemption,410 and has 

acknowledged on the record that, as the law now stands, it cannot lawfully contract for DOE to 

                                                 
405 Id. at 56. 
406 Id. 
407 Id. at 58. 
408 Id. at 61. 
409 Holtec, LBP-19-4, 89 NRC at __ (slip op. at 33). 
410 ISP June 3, 2019 Letter at 1. 
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take title to spent fuel destined for its proposed facility.411  So that option is off the table.  

Additionally, Joint Petitioners’ concerns about Price-Anderson coverage are in any event 

misplaced.  10 C.F.R. § 72.22(e) requires reasonable assurance of obtaining necessary funds 

to cover construction, operating, and estimated decommissioning costs, but says nothing about 

liability coverage. 

 Although initially the NRC Staff would have had us admit Joint Petitioners Contention 3 

solely as to the lawfulness of ISP’s exemption request,412 at oral argument the Staff announced 

that its position has changed.  Recognizing that ISP has withdrawn its exemption request, the 

NRC Staff now takes the position that no portion of Joint Petitioners Contention 3 is 

admissible.413  We agree. 

 Joint Petitioners Contention 3 is not admitted. 

4.  Joint Petitioners Contention 4:  Low-Level Radioactive Waste Volumes and Repackaging 
Requirements Are Considerably Underestimated 

 
 Joint Petitioners Contention 4 states: 

The ISP Environmental Report significantly underestimates the volume of low-level 
radioactive waste (“LLRW”) that will be generated by the interim storage project.  
ISP fails to count irradiated concrete and other materials toward the gross total 
volumes of LLRW.  ISP further fails to acknowledge and properly quantify LLRW 
volumes resulting from mandatory repackaging of [spent nuclear fuel] and GTCC 
waste, at least some of which will occur at the WCS site to meet likely DOE 
requirements for transportation, aging and disposal (“TAD”) canisters to be 
delivered to the final geological repository.  ISP provides an incomplete 
perspective of the waste management obligations at the CISF as well as the 
financial burdens arising from creation, oversight and disposition of thousands of 
additional tons of LLRW.  This truncated perspective in turn has caused a seriously 
inaccurate picture of the true costs of constructing, operating and 
decommissioning the WCS CISF.414 
 

                                                 
411 ISP June 28, 2019 Response to Board at 1; Tr. at 44 (“DOE may not, absent statutory 
change, make use of our facility.”). 
412 NRC Staff Consol. Answer at 27. 
413 Tr. at 159. 
414 Joint Pet’rs Pet. at 64. 
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 Joint Petitioners Contention 4 asserts three claims concerning LLRW at the proposed 

storage facility:  (1) the repackaging of spent nuclear fuel poses “unconsidered management 

difficulties, increased waste generation, and unforeseen and undisclosed costs;”415 (2) allegedly, 

ISP grossly underestimates the concrete LLRW at the CISF site;416 and (3) ISP allegedly fails to 

conduct an acceptable life cycle estimate of LLRW volumes and associated expenses.417  For 

its second and third claims, Joint Petitioners rely on a report by Robert Alvarez, an asserted 

expert on spent fuel storage.418   

 As to Joint Petitioners’ claim that the repackaging of spent fuel poses management 

difficulties, increased waste generation, and unforeseen and undisclosed costs, ISP’s 

application is for a 40-year license.  Its Environmental Report relies on the Continued Storage 

Rule and Continued Storage GEIS.  ISP’s application does not set forth any intent to repackage 

spent fuel or any analysis of the costs of repackaging the fuel, and the Continued Storage Rule 

does not require a spent fuel storage facility applicant under Part 72 to include such an analysis 

beyond the license term.419  Thus, this claim is outside the scope of this proceeding.  And, to the 

extent Joint Petitioners assert that ISP must discuss waste generated by repackaging fuel 

canisters into DOE transportation, aging and disposal casks, this claim is necessarily outside 

the scope of this proceeding as well. 

 Joint Petitioners’ claim that ISP grossly underestimates the concrete LLRW in its 

Environmental Report also challenges the Continued Storage Rule and Continued Storage 

                                                 
415 Id. at 66–71. 
416 Id. at 72–74. 
417 Id. at 74–76 
418 Id. at 69; see id., Decl. of Robert Alvarez (Oct. 23, 2018). 
419 10 C.F.R. § 51.23(b). 
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GEIS and is inadmissible for challenging an NRC rule in violation of section 2.335.  The 

Continued Storage GEIS, deemed incorporated by the Continued Storage Rule, concludes that  

[a]lthough the exact amount of [low level waste (LLW)] and nonradioactive waste 
depends on the level of contamination, the quantity of waste generated from the 
replacement of the canisters, storage casks, concrete storage pads, [dry transfer 
system], and canister transfer building is still expected to be a comparable to the 
LLW generated during reactor decommissioning, which was previously determined 
to have a SMALL impact in the Generic Environmental Impact Statement for 
License Renewal of Nuclear Plants (NRC 2013a).420 
  

 Finally, Joint Petitioners’ claim that “ISP’s tabulation in the [Environmental Report] of the 

quantities of canister LLRW and concrete LLRW do not adequately answer cost or quantitative 

questions”421 is based solely on the Environmental Report’s omission of repackaging spent fuel 

canisters422—an analysis ISP is not required to include in its initial 40-year application under the 

Continued Storage Rule.  Therefore, this claim is also outside the scope of this proceeding and 

impermissibly challenges the Continued Storage Rule in violation of 10 C.F.R. § 2.335. 

 Joint Petitioners Contention 4 is not admitted.423 

5.  Joint Petitioners Contention 5:  ISP Has Not Performed an Environmental Justice 
Investigation of Transportation Communities; the ISP CISF Will Cause Disparate Impacts 
From Routine and Non-Routine Transportation-Related Radiation Exposures Upon Minority 
and Low-Income Populations Along Hundreds of Miles of Transportation Corridors 

Joint Petitioners Contention 5 states: 

ISP states in its License Application (ML 18206A483) that “Transportation of the 
spent nuclear fuel shipping casks from the originating commercial nuclear reactor 
to the CISF will be performed in accordance with 10 CFR 71, and the originating 
reactor licenses and is not part of this License Application.”  Id. § 1.1, p. 1–3 
(Emphasis added).  With that, WCS severed—and “segmented”—the 
transportation part of the CISF proposal from the storage component.  
Segmentation is impermissible for legal as well as practical reasons.  One 
consequence of the segmentation is that Environmental Justice (“EJ”) compliance 

                                                 
420 Continued Storage GEIS at 5-48. 
421 Joint Pet’rs Pet. at 75. 
422 Id. at 75–76. 
423 Because we would reach the same decision even if we considered Joint Petitioners’ reply, 
we deny as moot ISP’s motion to strike insofar as it pertains to portions of the reply concerning 
Joint Petitioners Contention 4. 
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in the form of identification and analysis of potentially affected populations along 
the anticipated rail, truck and barge routes will be improperly excluded from 
disclosure in the NEPA document.424 
 

 Framed as a contention of omission, Joint Petitioners claim that ISP’s Environmental 

Report improperly excludes an environmental justice analysis of potentially affected people who 

live near probable spent fuel and GTCC waste transportation routes to the ISP CISF.  For 

support, Joint Petitioners purport to rely on Claiborne,425 Executive Order 12898, CEQ 

guidance, and U.S. Environmental Protection Agency guidance. 

 Joint Petitioners Contention 5 fails to raise a material dispute.  ISP is applying to 

construct a CISF under 10 C.F.R. Part 72.  In its license application, ISP emphasizes 

“[t]ransportation of the spent nuclear fuel shipping casks from the originating commercial 

nuclear reactor to the CISF will be performed in accordance with 10 CFR 71 and the originating 

reactor licenses and is not part of this License Application.”426   

Joint Petitioners are correct that transportation routes will eventually need to be 

established, and impacts from those routes will need to be analyzed, should ISP’s proposed 

facility be licensed and become operational.  Joint Petitioners are also correct that the U.S. 

Department of Transportation will need to be involved in that analysis.   

 However, Joint Petitioners’ claim that an environmental justice investigation must extend 

to the “populations in the shipping corridors covering thousands of miles of rail, truck and barge 

routes” has no bearing on this proceeding.427  The authorities cited by Joint Petitioners 

(including Executive Order 12898 and the NRC’s Environmental Justice Policy Statement) were 

                                                 
424 Joint Pet’rs Pet. at 76–77.  Although characterized as the basis for Joint Petitioners 
Contention 5, this statement appears to be what Joint Petitioners intend to litigate as their 
contention. 
425 Claiborne, LBP-97-8, 45 NRC at 367, aff’d in part, rev’d in part, CLI-98-3, 47 NRC at 77. 
426 ISP License Application at 1-3. 
427 Joint Pet’rs Pet. at 81. 
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promulgated to implement NEPA.  And, under NEPA, an environmental justice assessment 

need only assess the “disproportionately high and adverse human health or environmental” 

impacts of the proposed action and its reasonable alternatives.428  The area for assessment of 

environmental justice impacts is based on the location of the proposed facility itself, not 

proximity to possible transportation routes.  Accordingly, Joint Petitioners have not raised an 

issue that is material to the findings the NRC must make in this proceeding.429 

 Joint Petitioners Contention 5 is not admitted. 

6.  Joint Petitioners Contention 6:  Inadequate Disclosure of Oil and Gas Drilling Activity 
Beneath the WCS CISF Site 

 Joint Petitioners Contention 6 states:   
 

Horizontal hydraulic fracturing (“fracking”) activity is taking place in close proximity 
to the ISP/WCS site.  It is technologically and legally possible that fracking will be 
undertaken directly beneath the waste storage areas of the site.  Fracking has 
seismic, groundwater flow and water consumption implications, which become 
cumulative if extraction wells and/or waste injection disposal wells are developed 
near and/or underneath WCS.  There is no indication in the Environmental Report 
or Safety Analysis Report of legal controls over present or potential oil and gas 
drilling directly beneath the site.  The presence, overall, of mineral interests 
beneath or proximate to the waste storage portion of the ISP site is inadequately 
disclosed.  Consequently, the realistic prospects for mineral development 
immediately surrounding and underneath the WCS site, and the implications for 
inducing or expediting geological problems including seismicity and groundwater 
movement, are unknown.430 
 

 Joint Petitioners Contention 6 claims that analyses have been omitted from ISP’s 

application with regard to ISP’s property and mineral rights and the CISF area’s seismology and 

hydrology.  Joint Petitioners claim that ISP’s Environmental Report and SAR are deficient 

because, they allege, both are devoid of the “land ownership and legal control of the mineral 

                                                 
428 Exec. Order 12898 § 1-101; see NRC Environmental Justice Policy Statement, 69 Fed. Reg. 
at 52,047; Claiborne, CLI-98-3, 47 NRC at 103–04.   
429 See 10 C.F.R. § 2.309(f)(1)(iv). 
430 Joint Pet’rs Pet. at 97–98. 
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rights interests of the site where the waste storage will occur”431 and they “fail to connect the 

considerable history of oil and gas development” in the CISF area.432  Joint Petitioners allege 

that the Environmental Report omits “investigation . . . into the chemical status of water from the 

Ogallala Aquifer,” its connected smaller aquifers, the area soils and the soils’ possible corrosive 

effects on the casks, the concrete bunkers and pads, and the artificial substrate materials.433  

Joint Petitioners further contend that ISP’s Environmental Report violates 10 C.F.R. § 72.120(d), 

because allegedly ISP “has ignored and failed to integrate evidence of groundwater at the site” 

as related to induced faults from fracking, associated seismic activity, and waste water injection 

wells from area petroleum exploration.434  Finally, Joint Petitioners claim that ISP’s 

Environmental Report violates multiple Part 72 regulations because it allegedly omits analysis of 

seismic activity in the area (including fracking-induced seismic activity analyses) and 

groundwater analysis that would affect the design and operation of the proposed CISF.435 

Joint Petitioners fail to acknowledge (much less dispute) relevant portions of ISP’s 

application that address their concerns, and thus do not raise a genuine dispute with the 

application, as required by 10 C.F.R. § 2.309(f)(1)(vi). 

 For example, most of the seismic analyses Joint Petitioners seek are in SAR Chapter 2, 

Attachment D.  Although this portion of the application contains proprietary information, as 

explained supra Joint Petitioners had the opportunity to gain access to this information but 

chose not to.436  Moreover, the analyses that ISP employs to demonstrate compliance with Part 

                                                 
431 Id. at 99. 
432 Id. at 99–100. 
433 Id. at 100. 
434 Id. 
435 Id. at 100–02 (alleging that ISP’s ER violates 10 C.F.R. §§ 72.103(f), 72.103(e), 
72.103(f)(2)(iv), 72.90, and 72.94). 
436 83 Fed. Reg. at 44,073–75. 
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72 are appropriately located in the SAR (as they relate to safety),437 not in ISP’s Environmental 

Report. 

 In their reply, Joint Petitioners attempt to transform their contention of omission into one 

of inadequacy.  They concede that “induced seismicity is discussed in the [Environmental 

Report],” but claim the discussion is inadequate because “there must be an accounting of 

prospective drilling trends and density in the immediate region of the CISF.”438  But Joint 

Petitioners do not explain what authority requires this analysis.   

Petitioners have a duty to “read the pertinent portions of the license application, . . . state 

the applicant’s position,” and explain their disagreement with the applicant—i.e., identify what 

section is allegedly devoid of a required analysis.439  Joint Petitioners clearly failed to do this.  

Joint Petitioners Contention 6 does not raise a genuine dispute with the application as required 

under 10 C.F.R. § 2.309(f)(1)(vi). 

 Joint Petitioners Contention 6 is not admitted. 

7.  Joint Petitioners Contention 7:  Disqualifying Foreign Ownership of Interim Storage Partners 

Joint Petitioners Contention 7 states: 
 
Interim Storage Partners is majority controlled by a foreign corporation and is 
barred by statute and regulation from seeking or receiving a license from the 
Nuclear Regulatory Commission.440 
 

 Joint Petitioners correctly point out that ISP’s application states that ISP “is majority 

owned and controlled by Orano CIS,”441 which in turn is wholly owned by Orano USA LLC.442  

Orano USA LLC is “ultimately majority owned and controlled by FAE AEC, an entity of the 

                                                 
437 See, e.g., SAR sections 11.5, 15.1.4 (information required under 10 C.F.R. § 72.120). 
438 Joint Pet’rs Reply at 38. 
439 Millstone, CLI-01-24, 54 NRC at 358. 
440 Joint Pet’rs Pet. at 102. 
441 ISP License Application at 1-4. 
442 Id. 
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French Government.”443  Joint Petitioners claim that, because ISP is ultimately controlled by the 

French government, AEA sections 103 and 104 (and the NRC regulations implementing these 

provisions) forbid the NRC from issuing ISP a license to store spent nuclear fuel.444 

 Although this contention would be admissible if ISP sought to obtain a license for a 

production or utilization facility,445 AEA sections 103 and 104 apply, by their terms, only to 

production and utilization facilities.  An independent spent fuel storage facility under Part 72 is 

neither a production nor a utilization facility.446  Thus, ISP’s CISF is not subject to AEA sections 

103 or 104. 

 Joint Petitioners Contention 7 is not admitted. 

8.  Joint Petitioners Contention 8:  The Discussion of Alternatives to the Proposed Project 
Is Inadequate Under NEPA 

 
 Joint Petitioners Contention 8 states: 
 

The no-action alternative in the [ISP Environmental Report] is incomplete because 
it does not acknowledge safer storage methods at reactor sites, such as hardened 
on-site storage (“HOSS”), nor does it acknowledge the NRC’s Continued Storage 
Rule that concludes that waste can be safely stored at reactor sites indefinitely. 
 

                                                 
443 Id. 
444 Joint Pet’rs Pet. at 102–03. 
445 See Calvert Cliffs 3 Nuclear Project, LLC (Calvert Cliffs Nuclear Power Plant, Unit 3), LBP-
12-19, 76 NRC 184 (2012) (finding a violation of AEA sections 103 and 104 where a power 
reactor license applicant’s parent company was foreign owned). 
446 AEA section 11 defines a “production facility” as “(1) any equipment or device determined by 
rule of the Commission to be capable of the production of special nuclear material in such 
quantity as to be of significance to the common defense and security, or in such manner as to 
affect the health and safety of the public; or (2) any important component part especially 
designed for such equipment or device as determined by the Commission.”  AEA section 11 
defines a “utilization facility” as “(1) any equipment or device, except an atomic weapon, 
determined by rule of the Commission to be capable of making use of special nuclear material 
in such quantity as to be of significance to the common defense and security, or in such manner 
as to affect the health and safety of the public, or peculiarly adapted for making use of atomic 
energy in such quantity as to be of significance to the common defense and security, or in such 
manner as to affect the health and safety of the public; or (2) any important component part 
especially designed for such equipment or device as determined by the Commission.”  42 
U.S.C. § 2014. 
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There are at least four alternatives to the proposed CISF project which are neither 
recognized nor addressed in the Environmental Report, contrary to NEPA 
requirements.447 
 
Joint Petitioners claim that ISP’s discussion of the “no-action alternative” in its 

Environmental Report is deficient because it does not discuss potential alternatives to the 

proposed project, such as HOSS, and conflicts with the NRC’s Continued Storage Rule.448  

Additionally, Joint Petitioners claim that ISP did not conduct an appropriate analysis of the costs 

and benefits associated with the proposed project. 

Joint Petitioners’ claim that ISP’s Environmental Report fails to consider other 

alternatives does not demonstrate a genuine dispute on a material issue.449  Joint Petitioners 

identify five separate alternatives that ISP’s Environmental Report allegedly fails to consider:  

(1) establishment of a dry transfer system; (2) modification of ISP’s emergency response plan to 

include preparations for emissions mitigation; (3) modification of the CISF design to prevent 

“malevolent” acts; (4) Federal Government control of the ISP facility; and (5) implementation of 

HOSS at reactor sites.450  However, Joint Petitioners do not explain why these five alternatives 

must be evaluated by ISP in its Environmental Report.   

Indeed, Joint Petitioners’ first four “alternatives” do not appear to be alternatives to 

constructing ISP’s proposed facility at all, but rather suggestions for how to improve it.  As to 

Joint Petitioners’ claim that ISP’s Environmental Report must discuss using “safer storage 

methods . . . such as HOSS” at reactor sites as an alternative to constructing a central storage 

facility, Joint Petitioners fail to demonstrate how such a discussion would be material to the no-

action alternative either.  HOSS is a method of storage that has not been licensed, much less 

                                                 
447 Joint Pet’rs Pet. at 107. 
448 Id. 
449 See 10 C.F.R. § 2.309(f)(1)(vi). 
450 Joint Pet’rs Pet. at 107–08.  
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implemented, at any reactor site.  ISP’s Environmental Report is only required to analyze a no-

action alternative of maintaining the status quo.  Joint Petitioners do not explain why analyzing 

the unused HOSS method is necessary to analyzing the status quo. 

 Joint Petitioners’ claims concerning the Continued Storage Rule are based on a 

fundamental misunderstanding of the Rule, which petitioners incorrectly assert “concludes that 

waste can be stored at the reactor site indefinitely.”451  It does no such thing.  Rather, the 

Continued Storage Rule incorporates the impact determinations made in the continued storage 

GEIS, which merely analyzes the environmental impacts of storing waste at reactor sites after 

the end of their licenses.  It did not include an analysis of safety benefits or advocate for a 

particular method of storage. 

Joint Petitioners claim that ISP’s Environmental Report does not provide a cost benefit 

analysis ignores Chapter 7 of the Report, which contains the analysis that Joint Petitioners claim 

is omitted.452  A petitioner has a duty to “read the pertinent portions of the license application.”453  

This portion of Joint Petitioners contention does not demonstrate a genuine dispute because the 

alleged missing information is contained within the license application. 

 Joint Petitioners Contention 8 is not admitted. 

9.  Joint Petitioners Contention 9:  ISP Misrepresents the Financial Benefits to the Federal 
Government From Opening and Operating a CISF 
 

 Joint Petitioners Contention 9 states:  

ISP maintains that establishment of the proposed ISP facility would financially 
benefit the US federal government.  There is considerable dispute over whether 
the proposed action of opening a CISF at Interim Storage Partners’ site in west 

                                                 
451 Id. at 107. 
452 See ER Chapter 7.   
453 Procedural Changes in the Hearing Process, 54 Fed. Reg. at 33,170; see also Millstone, 
CLI-01-24, 54 NRC at 358. 
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Texas will provide over $5 billion of net economic benefit to the U.S. 
government.454 
 

 In Contention 9, Joint Petitioners claim that ISP’s Environmental Report provides no 

benefit-cost analysis.455  They assert that Table 7.4-1 depicts only purported benefits of the 

proposed storage facility, but fails to set forth its costs.456  Joint Petitioners conclude:  “NEPA 

does not require a cost-benefit analysis; but an agency choosing to ‘trumpet’ an action’s 

benefits has a duty to disclose its costs.”457 

 Despite Joint Petitioners’ claim, ISP’s Environmental Report does contain an entire 

chapter entitled “Benefit-Cost Analysis.”458  Joint Petitioners correctly point out that Table 7.4-1 

only summarizes purported benefits, but they ignore the fact that on the next page Table 7.4-2 

summarizes estimated costs. 

 The Commission expects petitioners to “read the pertinent portions of the license 

application.”459  Because the information Joint Petitioners claim is missing from ISP’s 

Environmental Report in fact appears there, Contention 9 fails to demonstrate a genuine dispute 

with the application, as required by 10 C.F.R. § 2.309(f)(1)(vi). 

 In their reply, Joint Petitioners try for the first time to challenge the sufficiency of ISP’s 

benefit-cost analysis and its alleged reliance on “flawed assumptions.”460  The Board grants 

ISP’s motion to strike these new arguments, which could have been timely raised in Joint 

Petitioners original petition, but were not. 

                                                 
454 Joint Pet’rs Pet. at 112. 
455 Id. 
456 Id. at 113. 
457 Id. at 114 (citing Sierra Club v. Sigler, 695 F.2d 957, 979 (5th Cir. 1983). 
458 ER Chapter 7. 
459 Procedural Changes in the Hearing Process, 54 Fed. Reg. at 33,170. 
460 Joint Pet’rs Reply at 47. 
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 There is a world of difference between claiming a benefit-cost analysis is missing and 

claiming it is insufficient.  “The Commission will not permit, in a reply, the filing of new 

arguments or new legal theories that opposing parties have not had an opportunity to 

address.”461  Rather, NRC regulations “demand a level of discipline and preparedness on the 

part of petitioners,” who are required by our contention admissibility requirements to set forth 

their claims in detail at the outset of a proceeding.462 

 Joint Petitioners Contention 9 is not admitted. 

10.  Joint Petitioners Contention 10:  The Predicted Length of the Period of Operation of the 
CISF Warrants Scrutiny Under NEPA of Storage Exceeding 100 Years 
 

 Joint Petitioners Contention 10 states:  
 

WCS plans to provide long-term [spent nuclear fuel] storage for up to either 40, 60 
or 100 years, depending on which statement one wishes to rely on or until a 
geological repository is developed.  The indefinite length of the interim storage 
scheme requires NEPA evaluation beyond 60 years of operations.463 
 

 Joint Petitioners claim that, notwithstanding ISP is applying for only a 40-year license,464 

it is not clear how long the ISP CISF will actually store spent nuclear fuel.  Joint Petitioners cite 

different parts of ISP’s license application where ISP hypothesizes how long the interim storage 

facility might store fuel:  in one place, ISP estimates 60 years “or until a final geologic repository 

is licensed and operating;” in two other portions of the Environmental Report, ISP estimates 60 

to 100 years (or until a permanent repository is operational).465  Because of these statements, 

Joint Petitioners contend that ISP must conduct a NEPA review beyond 60 years of the facility’s 

                                                 
461 USEC, Inc. (Am. Centrifuge Plant), CLI-06-9, 63 NRC 433, 439 (2006). 
462 La. Energy Servs., LP (Nat’l Enrichment Facility), CLI-04-25, 60 NRC 223, 225, 
reconsideration denied, CLI-04-35, 60 NRC 619 (2004). 
463 Joint Pet’rs Pet. at 114. 
464 ISP License Application at 1-5.  
465 Joint Pet’rs Pet. at 114–15. 
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licensing (at a minimum); beyond 100 years as a NEPA “cumulative impact;”466 and for a period 

of “hundreds, or even thousands of years, or forever,” because the facility might become a 

de facto repository.467  

 This proceeding concerns an application for a license to store spent fuel for up to 40 

years.  As NEPA requires a federal agency to “take a hard look at the environmental 

consequences of its proposed action,”468 ISP’s Environmental Report (and the NRC’s 

subsequent EIS) must only take its hard look at the environmental impacts for a 40-year term.  

As to the de facto repository argument, it impermissibly challenges the Continued Storage Rule.  

The Continued Storage GEIS has evaluated environmental impacts of long-term spent fuel 

storage, analyzing three scenarios: (1) 60 years beyond the cessation of reactor operations, (2) 

100 years after that period, and (3) indefinite storage where no repository is opened (i.e., the 

de facto repository scenario).469  Therefore, Joint Petitioners Contention 10 asserts an 

impermissible challenge to the Continued Storage Rule, in violation of 10 C.F.R. § 2.335, and 

fails to raise a genuine, material dispute with ISP’s application. 

 Joint Petitioners Contention 10 is not admitted. 

11.  Joint Petitioners Contention 11:  Having No Dry Transfer System And No Radioactive 
Emissions Mitigation Plan For ISP’s CISF Are Impermissible Omissions Under the AEA And 
Must Be Addressed Under NEPA 
 

 Joint Petitioners Contention 11 states: 

ISP’s plan to not have a dry transfer system (“DTS”) or other technological means 
of handling problems with damaged, leaking or externally contaminated [spent 
nuclear fuel] canisters or damaged fuel in the canisters at the WCS site, from the 
date of commencement of operations, contradicts the expectations of the 
Continued Storage GEIS, and the unanalyzed risks, and increased possibilities of 

                                                 
466 Id. at 117. 
467 Id. at 115. 
468 Friends of Capital Crescent Trail v. Fed. Transit. Admin., 877 F.3d 1051, 1055 (D.C. Cir. 
2017) (citing Robertson, 490 U.S. at 530). 
469 See Continued Storage GEIS at 1-13 to -15; 10 C.F.R. § 51.23(b). 
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minor to severe radiological accidents must be addressed in the Environmental 
Impact Statement.  There is no plan for radiation emissions mitigation or 
radioactive releases at the CISF site.  These refusals to contingently prepare for 
radiological problems at the site are a byproduct of ISP’s “start clean/stay clean” 
policy, are unrealistic and must be addressed in the EIS as well as in licensing 
conditions.470 
 

 In Contention 11, Joint Petitioners claim that the lack of a dry transfer facility at ISP’s 

proposed storage facility presents an impermissible risk under the AEA and is inadequately 

addressed in ISP’s Environmental Report.  Contention 11 asserts that a dry transfer facility is 

needed because canisters could become damaged through transportation,471 damage to 

cladding during long-term storage of high burnup fuel,472 gradual degradation of fuel assemblies 

and canisters, canister accidents, or attack.473  Contention 11 also asserts that “[t]here is no 

plan for radiation emissions mitigation or radioactive releases at the CISF site.”474 

 Contention 11 is not admissible for three reasons. 

 First, Joint Petitioners fail to address the relevant contents of ISP’s application.  Although 

Contention 11 suggests various ways in which canisters might be damaged, neither the 

contention nor the referenced portions of the Alvarez report and the Thompson declaration cite, 

much less dispute, any portions of ISP’s application that concern the proposed facility’s safety 

analyses, aging management plans, or quality assurance programs.  Nor do Contention 11 or its 

supporting references directly dispute how ISP proposes to address the special challenges 

                                                 
470 Joint Pet’rs Pet. at 118. 
471 Id. at 124. 
472 Id. at 120–21. 
473 Id. at 125. 
474 Id. at 118; see also id., Decl. of Dr. Gordon Thompson (Nov. 12, 2018); id., Decl. of Robert 
Alvarez (Oct. 23, 2018).  
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posed by high burnup fuel.475  Therefore, Contention 11 fails to raise a genuine dispute with 

ISP’s application, as required by 10 C.F.R. § 2.309(f)(1)(vi). 

 Second, Contention 11 fails to raise a plausible scenario.  NRC regulations require spent 

nuclear fuel to be “packaged in a manner that allows handling and retrievability without the 

release of radioactive materials to the environment.”476  In Contention 11, Joint Petitioners 

speculate that, nonetheless, damaged containers might arrive at the site of the proposed 

storage facility in violation of NRC regulations and, in the absence of repackaging capability, 

create various dangers.477   

 The Commission affirmed a licensing board’s decision not to admit a similar contention 

in Private Fuel Storage.478  The State of Utah had proffered a contention claiming that a canister 

“improperly constructed or improperly sealed” could be shipped to the proposed storage facility 

and cause harm.479  Because the NRC had generically determined that an accidental canister 

breach is not credible,480 the Commission upheld the board’s rejection of the contention.481  

Moreover, the Commission ruled that Utah (like Joint Petitioners here) had improperly failed to 

focus on and challenge implementation of NRC-approved quality assurance programs—those 

very programs that ensure a transportation accident or canister breach is not credible.482  

                                                 
475 See, e.g., ISP License Application, Chapter 13 at Attach. A, Proposed License Conditions. 
476 10 C.F.R. § 72.122(h)(5). 
477 Joint Pet’rs Pet. at 124–25. 
478 Private Fuel Storage, CLI-04-22, 60 NRC at 136–37. 
479 Id. 
480 See Final Rule, Emergency Planning Licensing Requirements for Independent Spent Fuel 
Storage Facilities (ISFSI) and Monitored Retrievable Storage Facilities (MRS), 60 Fed. Reg. 
32,430, 32,438 (June 22, 1995). 
481 Private Fuel Storage, CLI-04-22, 60 NRC at 137. 
482 Id. at 138. 
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Because Private Fuel Storage is so closely analogous to this proceeding, we must reject Joint 

Petitioners Contention 11 for the same reasons.483 

 Third, insofar as Contention 11 criticizes the lack of a dry transfer system because, 

allegedly, its absence may complicate eventual shipment of spent fuel to a permanent 

repository, it is an impermissible challenge to the NRC’s Continued Storage Rule484 in violation 

of 10 C.F.R. § 2.335.  Contention 11 raises concerns about canister compatibility with future 

transport and repository requirements for disposal.485  However, although the Continued 

Storage GEIS does assume that a dry storage system would be built during long-term storage 

(that is, within 160 years after the licensed operating life of a reactor),486 neither the GEIS nor 

NRC regulations require ISP to construct a dry storage system during the initial 40-year license 

for its proposed facility.  Moreover, the Continued Storage Rule makes clear that ISP’s 

Environmental Report is not required to evaluate the impacts of storage beyond the term of the 

license it is requesting.487 

 Joint Petitioners Contention 11 is not admitted. 

12.  Joint Petitioners Contention 12:  IS[P]/WCS Is Disqualified From And/Or Has Waived 
Applicability Of The Continued Storage Generic Environmental Impact Statement To the 
Licensing Review 
 

 Joint Petitioners Contention 12 states: 

The proposed WCS CISF does not qualify for the exclusions from NEPA scrutiny 
conferred by the Waste Storage GEIS.  Consideration of severe accidents, 
Environmental Justice, terrorism and sabotage and related mitigation in the 

                                                 
483 Insofar as Joint Petitioners Contention 11 addresses the impacts of a terrorist attack outside 
the United States Court of Appeals for the Ninth Circuit’s jurisdiction, the Commission has also 
made clear that NEPA consideration of impacts from terrorism is necessarily outside the scope 
of this proceeding.  See Oyster Creek, CLI-07-8, 65 NRC at 124, 128–29.  
484 10 C.F.R. § 51.23. 
485 Joint Pet’rs Pet. at 121. 
486 Continued Storage GEIS at 5-4 & n.2. 
487 10 C.F.R. § 51.23(b). 
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transportation and operations elements of the ISP/WCS CISF plan may not be 
treated as generic issues and excused from consideration under NEPA. 488 
 

 Joint Petitioners assert five separate arguments allegedly in support of Contention 12:  

(1) the proposed facility is not legally authorized;489 (2) because the proposed facility differs 

significantly from the assumptions in the Continued Storage GEIS, ISP is disqualified from 

relying on the Continued Storage Rule;490 (3) the Texas Commission on Environmental Quality 

(TCEQ) concedes that the proposed project is site-specific;491 (4) the NRC’s Continued Storage 

Rule does not apply to ISFSIs;492 and (5) ISP’s financing mechanism for its proposed interim 

storage facility “diverges sharply from the [Private Fuel Storage Facility] Prototype of the 

GEIS.”493  None supports an admissible contention. 

 First, as explained supra, both the Commission and the United States Court of Appeals 

for the District of Columbia Circuit have already determined that the NRC has statutory authority 

under the AEA to issue away-from-reactor spent fuel storage installation licenses.494 

 Joint Petitioners’ second, third, and fourth assertions all wrongly claim that ISP’s 

application may not rely on the Continued Storage Rule and Continued Storage GEIS because 

of design differences between ISP’s proposed facility and the Continued Storage GEIS’s model.  

The Continued Storage GEIS acknowledges that not all facilities will be a replica of the 

“assumed generic facility” on which its analyses are based.  Where there are differences, the 

GEIS mandates an independent evaluation of the environmental impacts of the proposed 

                                                 
488 Joint Pet’rs Pet. at 127. 
489 Id. at 127–28. 
490 Id. at 128–31. 
491 Id. at 131–33. 
492 Id. at 133. 
493 Id. at 133–34. 
494 See Private Fuel Storage, CLI-02-25, 56 NRC at 392; Bullcreek, 359 F.3d at 543. 
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facility—especially as to “size, operational characteristics, and location of the facility.”495  Where 

there are differences between the GEIS analyses and the proposed WCS storage facility, those 

analyses are addressed in ISP’s Environmental Report’s Chapter 4 and in its emergency 

response mitigation measures in Chapter 5.  Joint Petitioners do not dispute any of these 

chapters, and therefore raise no genuine dispute with the application, contrary to 10 C.F.R. § 

2.309(f)(1)(vi).  

Finally, insofar as Joint Petitioners claims concerning financing are all rooted in a belief 

that “ISP’s proposal involves a funding stream from DOE for which there is no federal statutory 

authorization,”496 those concerns have been mooted.  As explained supra, ISP has expressly 

acknowledged that, as the law now stands, it cannot contract with DOE to store private utilities’ 

spent fuel,497 and likewise ISP has withdrawn its request for an exemption from the NRC’s 

regulations regarding financing. 

 Joint Petitioners Contention 12 is not admitted.498 

13.  Joint Petitioners Contention 13:  Any Anticipated Nuclear Reprocessing Activity Must Be 
Disclosed In The EIS And Included in Cumulative Effects Analysis 

 
 Joint Petitioners Contention 13 states: 

The WCS CISF, by aggregating [spent nuclear fuel] in west Texas, would provide 
a stockpile of spent fuel for purposes of reprocessing.  The return of spent fuel 
reprocessing is supported by the Texas Commission on Environmental Quality.  
The radioactively dangerous industrial activity of reprocessing must be addressed, 
analyzed and disclosed in a discussion of cumulative environmental impacts of the 
[spent nuclear fuel] waste storage project.499 
 

                                                 
495 Continued Storage GEIS at 5-2. 
496 Joint Pet’rs Pet. at 134  
497 ISP June 28, 2019 Response to Board; Tr. at 44. 
498 Because we would reach the same decision even if we consider Joint Petitioners’ reply, we 
deny as moot ISP’s motion to strike insofar as it pertains to portions of the reply that concern 
Joint Petitioners Contention 12. 
499 Joint Pet’rs Pet. at 134–35. 
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Joint Petitioners assert that nuclear reprocessing is a “strong possibility” that must be 

discussed under NEPA as a cumulative impact of ISP’s proposed project.500  As evidence, Joint 

Petitioners rely on “a 2015 slide show given by a Holtec representative to the New Mexico State 

Legislature;”501 a 2017 Los Angeles Times article;502 a 2008 “Draft Global Nuclear Energy 

Partnership Programmatic Environmental Impact Statement [GNEP]” published by DOE;503 a 

2014 report by the TCEQ;504 and a 2018 DOE request for public comment on DOE’s 

interpretation of the definition of high-level waste as set forth in the AEA and NWPA.505 

Joint Petitioners claim that NEPA requires a cumulative impacts analysis of reprocessing 

spent nuclear fuel at the proposed facility because such action “falls within the realm of 

‘cumulative actions’ delineated in the CEQ regulations.”506  Joint Petitioners contend that 

reprocessing activities have “business community support” and backing from the TCEQ,507 

which characterized these activities as “a fine idea.”508  Joint Petitioners allege that, once the 

                                                 
500 Tr. at 129.  
501 Joint Petr’s Pet. at 135. 
502 Id. (quoting an Eddy-Lea Energy Alliance member saying “[w]e believe if we have an interim 
storage site, we will be the center for future nuclear fuel reprocessing”). 
503 Id. at 136. 
504 Id. at 137 (citing ER Attach. 1-2, [TCEQ], “Assessment of Texas’s High Level Radioactive 
Waste Storage Options” (Mar. 2014)).  
505 Id. at 137–38 (citing Request for Public Comment on the U.S. Department of Energy 
Interpretation of High-Level Radioactive Waste, 83 Fed. Reg. 50,909, 50,909–50,910 (Oct. 10, 
2018) (soliciting public input on a reinterpretation of the AEA so that wastes generated from 
nuclear reprocessing activities would no longer be considered high-level waste if the waste does 
not exceed concentration limits for Class C LLRW as set out in 10 C.F.R. § 61.55; or does not 
require disposal in a deep geologic repository and meets the performance objectives of a 
disposal facility as demonstrated through a performance assessment conducted in accordance 
with applicable regulatory requirements)).  
506 Id. at 140 (citing 40 C.F.R. § 1508.7).  
507 Joint Petr’s Pet. at 135, 137–38. 
508 Tr. at 127. 
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proposed project begins operation, reprocessing activities will create cumulative environmental 

impacts that should be discussed under NEPA.509   

Although Joint Petitioners correctly state that “[u]nder NEPA, an EIS ‘must analyze not 

only the direct impacts of a proposed action, but also the indirect and cumulative impacts of 

‘past, present, and reasonably foreseeable future actions,’”510 this requirement has limits.  An 

EIS must include other related actions only when those actions have been formally proposed 

and are pending before an agency.511  Consistent with NEPA’s “rule of reason,” the Commission 

has held that projects that are merely contemplated and not concrete or reasonably certain do 

not warrant consideration in a cumulative impact analysis.512 

Joint Petitioners Contention 13 does not create a genuine dispute with the application 

because ISP is not asking to conduct reprocessing activities in this licensing action.  We agree 

with the NRC Staff that, at most, the evidence proffered by Joint Petitioners “reflects speculation 

about the potential for (or benefits of) future reprocessing activities.”513  Joint Petitioners’ 

contention relies on mere conjecture and does not identify a pending proposal for a 

reprocessing facility that would meet the Commission’s standard for materiality.  For these 

reasons, Joint Petitioners have failed to demonstrate a genuine dispute with ISP’s application.514 

                                                 
509 Joint Petr’s Pet. at 138.  
510 Id. (quoting Colo. Envtl. Coal. v. Dombeck, 185 F.3d 1162, 1176 (10th Cir. 1999). 
511 Kleppe, 427 U.S. at 410 & n.20 (indicating that while NEPA addresses proposed actions, it 
does not mandate that an agency contemplate the possible environmental impacts of less 
imminent activities).  
512 Duke Energy Corp. (McGuire Nuclear Station, Units 1 & 2; Catawba Nuclear Station, Units 1 
& 2), CLI-02-14, 55 NRC 278, 295 (2002).  The Commission reiterated that a possible future 
action must “be in a sufficiently advanced stage to be considered a ‘proposal’ for action that 
‘bring[s] NEPA into play.”  Strata Energy, Inc. (Ross In Situ Uranium Recovery Project), CLI-16-
13, 83 NRC 566, 577 (2016) (quoting McGuire/Catawba, CLI-02-14, 55 NRC at 295). 
513 NRC Consol. Answer at 69.  
514 10 C.F.R. § 2.309(f)(1)(vi). 
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 Joint Petitioners Contention 13 is not admitted.515 

14.  Joint Petitioners Contention 14: NEPA Requires Significant Security Risk Analyses for the 
Spent Nuclear Fuel and Greater-Than-Class-C Wastes Proposed for Interim Storage, And 
Associated Transportation Component, at ISP/WCS’s Texas Facility 
 

Joint Petitioners Contention 14 states:   
 
The NRC should, under NEPA, consider the risks, impacts and safety/security 
arrangements for the ISP/WCS CISF [spent nuclear fuel] transportation effort, 
given the long historical record and experience derived from research and litigation 
over the proposed Yucca Mountain geologic facility.  There is a constantly-
changing threat environment that radiological shipments to waste storage facilities 
such as ISP/WCS and a consequent need to plan for an evolving variety of design-
basis threats (DBTs) and beyond-design-basis-events (BDBE).  In-transit risks are 
a central part of the equation and need to be addressed.  To “stock” the ISP CISF 
with [spent nuclear fuel] and GTCC wastes, the materials must be transported 
there, and the lack of details on waste conveyance in the WCS Environmental 
Report belies the centrality of transportation to the implementation of the project.516 
 
Joint Petitioners claim that ISP’s Environmental Report should contain an analysis for 

terrorist attacks as a “not so remote and highly speculative” environmental impact, consistent 

with the United States Court of Appeals for the Ninth Circuit’s decision in San Luis Obispo 

Mothers for Peace v. NRC.517   

 In San Luis Obispo Mothers for Peace, the Ninth Circuit held “that it was unreasonable 

for the NRC to categorically dismiss the possibility of terrorist attack on the Storage 

Installation . . . as too remote and highly speculative to warrant consideration under NEPA.”518  

And, although Joint Petitioners acknowledge that Texas is not within the Ninth Circuit,519 they 

                                                 
515 Because we would reach the same decision even if we considered Joint Petitioners’ reply, 
we deny as moot ISP’s motion to strike insofar as it pertains to portions of the reply concerning 
Joint Petitioners Contention 13. 
516 Joint Pet’rs Pet. at 142.  Although characterized as the basis for Contention 14, this 
statement appears to be what Joint Petitioners intend to litigate as their contention. 
517 Id. at 150 (quoting San Luis Obispo Mothers for Peace v. NRC, 449 F.3d 1016, 1032 (9th 
Cir. 2006)). 
518 San Luis Obispo Mothers for Peace, 449 F.3d at 1030 (internal quotations omitted). 
519 Joint Pet’rs Reply at 56. 
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claim that because “hundreds of [spent nuclear fuel] transport trips” will come through “the Ninth 

Circuit’s geographical area” en route to Texas, Ninth Circuit law must be applied and thus ISP 

must conduct a terrorism analysis in its Environmental Report.520 

 As explained supra, the Commission takes the position (as upheld by the United States 

Court of Appeals for the Third Circuit521) that for all licensing actions outside the Ninth Circuit, 

“NEPA does not require the NRC to consider the environmental consequences of hypothetical 

terrorist attacks on NRC-licensed facilities.”522  Unless the proposed facility would be located in 

one of the nine states in the Ninth Circuit, no terrorism analysis under NEPA is required.  ISP’s 

facility would be constructed in Texas, which is in the Fifth Circuit.  ISP’s Environmental Report 

accordingly need not conduct an analysis concerning terrorism under NEPA.  Contention 14 is 

therefore outside the scope of this proceeding.523 

 Joint Petitioners Contention 14 is not admitted. 

15.  Joint Petitioners Contention 15:  Adoption of Sierra Club Contentions By Joint Petitioners 

 Joint Petitioners Contention 15 states: 

Pursuant to 10 C.F.R. § 2.309(f)(3), Joint Petitioners move to adopt all contentions 
filed by Sierra Club in this proceeding and to re-allege them as their own as if 
written herein.524 
 
To adopt a contention, a participant must (1) demonstrate standing and (2) have 

proffered its own admissible contention.525  Because Joint Petitioners have not proffered an 

admissible contention, they cannot adopt Sierra Club’s admissible contention. 

Joint Petitioners Contention 15 is not admitted. 

                                                 
520 Id. 
521 N.J. Dep’t of Envtl. Prot., 561 F.3d at 142–43. 
522 Oyster Creek, CLI-07-8, 65 NRC at 129. 
523 10 C.F.R. § 2.309(f)(1)(iii). 
524 Joint Pet’rs Pet. at 159. 
525 See Indian Point, CLI-01-19, 54 NRC at 132–33. 
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D. Fasken 
 
1.   Fasken’s Referred Contention 

 Before it submitted contentions in response to this proceeding’s Federal Register notice, 

Fasken also filed a motion with the Commission to dismiss both this proceeding and the Holtec 

proceeding.526  SECY denied Fasken’s motion to dismiss, and referred it for review under the 

NRC’s contention admissibility standards.527 

 Fasken’s Referred Contention states: 

The NRC lacks jurisdiction over the [application] because [it is] premised on the 
proposition that the U.S. Department of Energy (“DOE”) will be responsible for the 
spent fuel that would be transported to and stored at the proposed [facility].  This 
premise is prohibited under the NWPA because the DOE is precluded from taking 
title to spent fuel until a permanent repository is available.  42 U.S.C. 
§§ 10222(a)(5)(A), 10143. 
 
The NRC’s acceptance and processing of the [application] conflicts with the 
essential predicate that a permanent repository be available before licensure of a 
CISF.  Further, processing the subject applications implies that the NRC 
disregards the NWPA’s unambiguous requirement that spent fuel remain owned 
by and is the responsibility of reactor licensees until a permanent repository is 
available.  The logic that underpins the plain language of the NWPA’s requirement 
for a functioning permanent repository is effectively vitiated by processing [this 
application].  Movants contend the CISF [applicant] should be required to show 
cause why [its application does] not constitute a violation of the NWPA since no 
permanent repository for spent nuclear fuel exists in the United States.  Processing 
[the application] to licensure under the present circumstances invites the situation 
Congress was attempting to avoid because licensure of a CISF without an 
available permanent repository contradicts the NWPA’s objective to establish a 
permanent repository.  The prospect that any CISF will become a de facto 
permanent repository is precisely what the NWPA intends to avoid.528 
 

                                                 
526 Fasken Motion to Dismiss at 1–8. 
527 Order Denying Motions to Dismiss at 2–3. 
528 Fasken Motion to Dismiss at 1–2. 
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 Fasken’s contention is similar to Beyond Nuclear’s contention.  However, it relies solely 

upon Beyond Nuclear’s filings and incorporates by reference “the arguments and authorities in 

the Beyond Nuclear Inc. motion to dismiss at sections IV, V and VI.”529 

 The Commission has approved the incorporation of contentions of other petitioners by 

reference, but only for those who have demonstrated standing and have submitted an 

admissible contention themselves.530  The Commission also cautioned:  “Nor will we permit 

wholesale incorporation by reference by a petitioner who, in a written submission, merely 

establishes standing and attempts, without more, to incorporate the issues of other 

petitioners.”531 

 Although Fasken demonstrates standing, Fasken merely relies upon the arguments 

made in Beyond Nuclear’s lone contention, which does not comport with the Commission’s 

caveat in Indian Point.  For this reason (and for the reasons we do not admit Beyond Nuclear’s 

contention supra), Fasken’s referred contention is rejected. 

 Fasken’s referred contention is not admitted. 

2.   Fasken Contention 1 

 Fasken Contention 1 states: 

The applicant’s proposed CISF is not needed to ensure safe storage of [spent 
nuclear fuel], even for indefinite durations.532 
 

 Fasken challenges the purpose and need statement in section 1.1 of ISP’s 

Environmental Report.533  Fasken claims that ISP’s statement that its proposed facility will be a 

“safer and more secure centralized storage location” conflicts with the Continued Storage 

                                                 
529 Id. at 7. 
530 Indian Point, CLI-01-19, 54 NRC at 132. 
531 Id. at 133. 
532 Fasken Pet. at 9. 
533 Id.  
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GEIS.534  Fasken also claims that ISP’s application does not comply with three alleged 

requirements:  (1) ISP has not shown that its CISF will further the cause of establishing a 

permanent repository;535 (2) ISP “has not addressed the statutory requirement that construction 

of a CISF may not commence before a license for a permanent repository has been issued;”536 

and (3) ISP fails to demonstrate that its WCS CISF will not become a de facto repository.537 

 None of Fasken’s claims supports an admissible contention. 

 First, as explained supra, ISP’s assertion of enhanced safety is not in conflict with the 

Continued Storage GEIS, which concludes that spent fuel may be stored safely, but does not 

favor one method of storage over another.  Moreover, the purpose and need section of ISP’s 

Environmental Report sets forth potential benefits that are unrelated to enhanced safety, such 

as freeing up decommissioned sites for other uses and avoiding the costs of maintaining spent 

fuel at multiple sites throughout the country.538    

 Second, Fasken does not identify any requirement for ISP to demonstrate that its 

proposed facility will further the cause of eventually establishing a permanent repository. 

 Third, Fasken is mistaken in claiming that construction of a CISF may not commence 

before the NRC licenses a permanent repository. The NWPA bars DOE from constructing a 

monitored retrieval storage facility before the NRC licenses construction of a repository,539 but 

does not prohibit a private company from seeking a license to construct a CISF at any time. 

                                                 
534 Id. 
535 Id. at 13. 
536 Id. at 14. 
537 Id. at 13. 
538 ER at 1-5 to -6. 
539 42 U.S.C. § 10168(d)(1). 
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 Finally, we reject Fasken’s claim that ISP must demonstrate that the WCS site will not 

become a de facto repository for the same reasons we have rejected similar claims in Sierra 

Club Contention 5 and Joint Petitioners Contention 10, discussed supra. 

 Fasken’s Contention 1 is not admitted.540 

3.   Fasken Contention 2 

Fasken Contention 2 states: 

ISP’s SAR fails to provide adequate data regarding active and abandoned oil and 
gas wells and borings on and near the WCS site, contrary to the requirements of 
10 C.F.R. § 72.103.541 

 
 Supported by the declaration of Aaron Pachlhofer, a geologist employed by Fasken, 

Fasken Contention 2 claims that ISP’s SAR fails to address a total of 4,579 well bores in Texas 

and New Mexico within a 10-mile radius of the WCS site,542 as allegedly required by 10 C.F.R. 

§ 72.103.543  However, Fasken Contention 2 ignores portions of ISP’s application that concern 

compliance with section 72.103, and does not identify a requirement for additional discussion of 

the well bores within a 10-mile radius of the proposed site. 

 Fasken Contention 2 is premised on an alleged violation of 10 C.F.R. § 72.103(a)(1), 

which states: 

East of the Rocky Mountain Front (east of approximately 104° west longitude), 
except in areas of known seismic activity including but not limited to the regions 
around New Madrid, MO; Charleston, SC; and Attica, NY; sites will be acceptable 
if the results from onsite foundation and geological investigation, literature review, 
and regional geological reconnaissance show no unstable geological 
characteristics, soil stability problems, or potential for vibratory ground motion at 
the site in excess of an appropriate response spectrum anchored at 0.2 g. 

 

                                                 
540 Because we would reach the same decision even if we consider Fasken’s replies, we deny 
as moot ISP’s motion to strike insofar as it pertains to portions of the replies that concern 
Fasken Contention 1. 
541 Fasken Pet. at 15. 
542 At oral argument, Fasken’s counsel corrected the claimed number to be 4,579.  Tr. at 324. 
543 Fasken Pet. at 16. 
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 The investigation ISP performed to satisfy this provision is described in numerous 

sections of its SAR and related attachments.544  Fasken fails to challenge these portions of 

ISP’s application, which evaluate and reach the conclusions required by section 72.103(a)(1). 

 For example, although Fasken claims that “ISP’s SAR fails to admit the presence of 

nearly 5,000 wells located within 10 miles of the site,”545 SAR section 2.1 reflects ISP’s 

consideration of local land uses, including “drilling for and production from oil and gas wells.”  It 

cannot be said that ISP ignored oil and gas wells.  Absent some demonstration that such wells 

would affect the consideration of “unstable geological characteristics, soil stability problems, or 

potential for vibratory ground motion at the site” that is required by section 72.103(a)(1)—and 

Fasken has provided none—we are not aware of any requirement to further enumerate or list 

wells within any specific radius of the site. 

 Fasken ignores other relevant discussion in ISP’s application.  For example, ISP’s 

application states: 

Subsurface petroleum product exploration and production have been conducted in 
the area of the Central Basin Platform for over 75 years.  The local area has been 
heavily explored for oil and gas reserves over the last 35 years.  Most of the oil 
wells in the vicinity of the CISF site have been abandoned or are in the process of 
secondary or tertiary recovery.  The absence of oil wells on the site supports the 
absence of favorable conditions for oil production.  Oil and gas wells are also 
located to the west in New Mexico.546 
 

 Most importantly, insofar as Fasken claims that oil and gas wells are inducing seismic 

activity, Fasken ignores ISP’s conclusion that any such effects pose little risk.  SAR Section 

2.6.2 states:  “The absence of late-Quaternary faulting and the low to moderate rate of 

                                                 
544 See, e.g., SAR section 2.1 (describing the geography and demography of the site); section 
2.6, which is entitled “Geology and Seismology,” and includes subsections 2.6.1 (Basic 
Geologic and Seismic Information), 2.6.2 (Vibratory Ground Motion), 2.6.3 (Surface Faulting), 
2.6.4 (Stability of Subsurface Materials), 2.6.5 (Slope Stability), and 2.6.6 (Volcanism); and SAR 
Attachments D (Seismic Hazard Evaluation for WCS CISF) and E (Geotechnical Investigation 
for WCS CISF). 
545 Fasken Pet. at 17. 
546 ISP License Application at 12-2 (emphasis added). 
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background seismicity, even that associated with petroleum recovery activities, results in 

relatively low seismic hazard at the WCS CISF.”  Fasken likewise fails to acknowledge or 

challenge the extensive evaluation of induced seismicity from oil and gas activities in section 4.3 

of Attachment D to the SAR.  Although Attachment D is proprietary, as explained supra all 

petitioners had the opportunity to seek access, but Fasken failed to do so. 

 Nor has Fasken identified any plausible impact from oil and gas wells that might affect 

ISP’s proposed facility.  As ISP points out, the proposed site boundary includes but a single dry 

hole, and all but a handful of the 4,579 well bores Fasken claims are within a 10-mile radius are 

miles away.547 

 Additionally, insofar as Fasken claims that “these abandoned wells should be analyzed 

as potential pathways to groundwater,”548 it likewise ignores—and therefore fails to address—

the multiple explanations in ISP’s application as to why groundwater contamination is not an 

issue.  For example, SAR section 2.7 states:  “The method of storage (dry cask), the nature of 

the storage casks, the extremely low permeability of the red bed clay and the depth to 

groundwater beneath the WCS CISF preclude the possibility of groundwater contamination from 

the operation of the WCS CISF.” 

 Because Fasken fails to acknowledge or address the relevant portions of ISP’s 

application, and because it also fails to provide factual or legal support for its claims, Fasken 

Contention 2 does not satisfy 10 C.F.R. § 2.309(f)(1)(v) and (vi).549 

                                                 
547 ISP Answer to Fasken at 38. 
548 Fasken Pet. at 17. 
549 For its part, initially the NRC Staff would have had us admit Fasken Contention 2 insofar as it 
challenges the impact of wells on site stability, but not as to potential groundwater 
contamination.  NRC Staff Answer to Fasken at 16–17.  At oral argument, however, the Staff 
announced that its position has changed.  Tr. at 198.  In light of ISP’s response to RAI-2.2-2, 
which expanded ISP’s discussion of gas and oilfield operations in the vicinity of the propose 
facility, the Staff now considers Fasken Contention 2 to be moot and inadmissible in its entirety.  
Tr. at 198. 
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 Fasken Contention 2 is not admitted.550 

4.   Fasken Contention 3 

 Fasken Contention 3 states: 

The Applicant’s Emergency Response Plan (ERP) fails to address how licensee 
will protect the facility from credible fire and explosion effects including those that 
are caused by aircraft crashes.551 
 

 Contention 3 claims that ISP’s emergency response plan fails to establish that its 

proposed storage facility will effectively perform its safety functions under all credible fire and 

explosion conditions, as required by 10 C.F.R. § 72.122(c).552  The contention is not admissible, 

primarily because Fasken misunderstands the regulatory requirements for emergency response 

plans, and therefore fails to address, much less dispute, the sections of ISP’s application that 

actually concern the matters Fasken raises. 

 Specifically, Fasken claims that ISP does not satisfy 10 C.F.R. § 72.122(c), which states 

that “[s]tructures, systems and components important to safety must be designed and located 

so that they can continue to perform their safety functions effectively under credible fire and 

explosion exposure conditions.”553  Section § 72.122(c) is a facility design requirement.  In 

contrast, an applicant’s emergency response plan must address the requirements of 10 C.F.R. 

§ 72.32, which concerns the applicant’s response to onsite emergencies.   

 Apparently rooted in this fundamental confusion, Fasken repeatedly fails to acknowledge 

where ISP’s application does address the matters Fasken is concerned about, and therefore 

                                                 
550 Because we would reach the same decision even if we consider Fasken’s replies, we deny 
as moot ISP’s motion to strike insofar as it pertains to portions of the replies that concern 
Fasken Contention 2. 
551 Fasken Pet. at 18. 
552 Id. 
553 Emphasis added. 
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Fasken Contention 3 fails to raise a genuine dispute with the application as required by 

10 C.F.R. § 2.309(f)(1)(vi).   

 First, ISP’s grounds for complying with 10 C.F.R. § 72.122(c) are set forth in Chapter 12, 

“Accident Analysis,”554 which Fasken does not cite or address. 

 Second, citing 10 C.F.R. § 72.44(c)(1)(i), which requires that a license include technical 

specifications to guard against the uncontrolled release of radioactive materials, Fasken 

appears to wrongly assume that such specifications should appear in ISP’s emergency 

response plan.555  In fact, they appear—as they should—in ISP’s Proposed License, Appendix 

A,556 which Fasken does not cite or address. 

 Third, Fasken does not cite or address ISP’s description of its fire protection system for 

the proposed facility, which appears in Section 4.3.8 of the SAR.  

 Fourth, although Fasken claims that ISP’s emergency response plan fails to 

demonstrate compliance with “as low as reasonably achievable” (ALARA) dose rate principles, 

Fasken does not cite or address ISP’s actual discussion of ALARA, which is found in Chapter 

11 of the SAR. 

 In addition to Fasken’s failure to address or dispute the relevant portions of ISP’s 

application, Fasken Contention 3 also appears to be premised on a misreading of whether ISP 

has determined that an aircraft crash is a credible event for purposes of the design 

requirements of 10 C.F.R. § 72.122(c).  Fasken appears to assume that all events that could 

trigger an emergency alert are necessarily credible events for which the facility must be 

designed to survive with its safety functions intact.557  They are not.  For purposes of 10 C.F.R. 

                                                 
554 SAR at 12-1 to -9. 
555 Fasken Pet. at 19. 
556 See ISP License Application at App. A, Proposed Technical Specifications. 
557 Fasken Pet. at 19. 
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§ 72.122(c), ISP sets forth in Section 12.2.2 of the SAR the credible events that could lead to 

such an accident from an offsite event, and they do not include aircraft crashes.  Fasken does 

not reference or dispute this section. 

 Finally, separate and apart from failing to acknowledge or challenge the relevant 

portions of ISP’s application, Fasken makes various generalized claims about the inadequacy of 

ISP’s equipment and its inability to cope with a fire or explosion in a timely fashion.  As Fasken 

does not support these claims with specific fact or with expert opinion, Fasken Contention 3 also 

fails to satisfy 10 C.F.R. § 2.309(f)(1)(v). 

 Fasken Contention 3 is not admitted. 558 

5.   Fasken Contention 4 

 Fasken Contention 4 states: 

ISP has failed to adequately discuss and evaluate the impact the proposed site will 
have on the environment and has also failed to include adverse information 
specifically relating to potential of waste-contaminated groundwater traveling to 
aquifers and other groundwater formations located below and around the proposed 
site.559 
 

 Fasken Contention 4 appears to assume that operation of the proposed facility could 

contaminate aquifers and other groundwater formations that underlie or surround it.  In its SAR, 

ISP describes four independent reasons why that should not happen:  “[t]he method of storage 

(dry casks), the nature of the canisters, the extremely low permeability of the red clay and the 

depth to groundwater.”560  

 Fasken cites, but does not challenge, ISP’s assessment that both the dry cask storage 

method and the nature of the canisters preclude any credible pathway for groundwater 

                                                 
558 Because we would reach the same decision even if we consider Fasken’s replies, we deny 
as moot ISP’s motion to strike insofar as it pertains to portions of the replies that concern 
Fasken Contention 3. 
559 Fasken Pet. at 26. 
560 SAR at 2-21.   
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contamination.561  Indeed, Fasken does not even cite, much less challenge, other portions of 

ISP’s SAR and Environmental Report in which ISP asserts that a leak of contaminants is not 

credible.562 

 Fasken appears to rely on the premise that a pathway to groundwater contamination 

could be established in the event of an impact from “large, fully-fueled aircrafts,” which Fasken 

claims is a credible event.563  However, as explained in our ruling on Fasken Contention 3 

supra, Fasken fails to support its assertion that an aircraft crash is a credible event.  Therefore, 

contrary to 10 C.F.R. § 2.309(f)(1)(v), Fasken likewise fails to provide a factual basis for this 

same premise to Fasken Contention 4. 

 Because Fasken has not challenged ISP’s determination that the facility’s design 

precludes a pathway to groundwater contamination, Fasken’s claims about ISP’s 

characterization and evaluation of groundwater formation do not raise a genuine dispute on a 

material issue, as required by 10 C.F.R. § 2.309(f)(1)(vi).  Absent a pathway to groundwater 

contamination, Fasken’s claims are not material because their resolution would make no 

difference in the outcome of the licensing proceeding. 

 Finally, although Fasken purports to challenge ISP’s compliance with the NRC’s NEPA-

implementing regulations in 10 C.F.R. Part 51, it addresses only ISP’s SAR.  Fasken does not 

cite to or mention, much less controvert, any portion of ISP’s Environmental Report, including 

sections that specifically evaluate potential groundwater impacts.564 

 Fasken Contention 4 is not admitted.565 

                                                 
561 Fasken Pet. at 27–28 (citing SAR at 2-21). 
562 See, e.g., SAR at 11-1 to -2, App. A.11; ER at 4-29 to -32, 6-1 to -2. 
563 Fasken Pet. at 27–28. 
564 See, e.g., ER at 3-24 to -29, 4-29 to -32. 
565 Because we would reach the same decision even if we consider Fasken’s replies, we deny 
as moot ISP’s motion to strike insofar as it pertains to portions of the replies that concern 
Fasken Contention 4.  

 



- 104 - 

 

 

 
6.   Fasken Contention 5 

 
 Fasken Contention 5 states: 
 

The Applicant’s Environmental Report (ER) discusses its assessment of the 
presence of threatened and endangered species.  ER, sections 3.5.4–3.5.8[.]  
However, the ER does not adequately characterize the threatened and 
endangered species in the area of the proposed CISF.566 
 
Fasken asserts that ISP’s Environmental Report violates 10 C.F.R. § 51.45 because it 

“fail[s] to adequately evaluate the potential for the presence of threatened and endangered 

species and relevant conservation efforts that may be undermined by the proposed CISF,” 

specifically concerning the dunes sagebrush lizard and lesser prairie chicken.567  Fasken claims 

that the Environmental Report should include the dunes sagebrush lizard’s threatened status, 

and “discuss the efforts of the regional oil and gas community to protect the lesser prairie 

chicken.”568  In support, Contention 5 relies on declarations from Mr. Pachlhofer, Fasken’s 

geologist, and Mr. Taylor, president of Fasken Land and Minerals.569   

At oral argument, Fasken’s counsel clarified that the crux of its Contention 5 is that 

“there’s an omission of material information rather than contradicting that which has actually 

been presented” in ISP’s Environmental Report as to the collective efforts of the oil and gas 

industry protecting the dunes sagebrush lizard’s and lesser prairie chicken’s habitats.570 

As to Fasken’s claim that the Environmental Report must reflect the dunes sagebrush 

lizard’s threatened status, there is no genuine dispute with the application.  As ISP points out, 

neither the U.S. Fish and Wildlife Service nor the State of Texas lists the dunes sagebrush 

                                                 
566 Fasken Pet. at 31. 
567 Id. at 31–32. 
568 Id. at 32. 
569 Fasken Pet. Ex. 3, Decl. of Aaron Pachlhofer; id. Ex. 1, Decl. of Tommy Taylor. 
570 Tr. at 321–22, 336. 
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lizard as an animal requiring increased protections,571 and Fasken does not proffer any legal 

requirement for ISP to do so. 

Regarding Fasken’s claim that the Environmental Report must discuss the efforts of the 

oil and gas companies to save and conserve the dunes sagebrush lizard, the lesser prairie 

chicken, and their respective habitats, Fasken Contention 5 is inadmissible for lack of the factual 

support required by 10 C.F.R. § 2.309(f)(1)(v).  Although 10 C.F.R. § 51.45(b) does require a 

discussion of the affected environment and impacts to that environment by the project, including 

animal habitats in the area and those likely impacts upon them by the proposed action, NEPA 

and Part 51 do not require a discussion concerning ongoing animal conservation efforts by area 

oil, gas, and ranching companies. 

 Fasken Contention 5 is not admitted.572 

V. RULING ON PETITIONS 

 As set forth above, Beyond Nuclear, Sierra Club, SEED (of Joint Petitioners), and 

Fasken have demonstrated standing in accordance with 10 C.F.R. § 2.309(d).  Only Sierra Club 

has proffered an admissible contention meeting the requirements of 10 C.F.R. § 2.309(f)(1).  

Therefore, in accordance with 10 C.F.R. § 2.309(a), the Board denies Beyond Nuclear’s, Joint 

Petitioners’ and Fasken’s respective petitions, and grants the request for hearing and petition for 

leave to intervene by Sierra Club.  Sierra Club is admitted as a party to this proceeding. 

  

                                                 
571 ISP Answer to Fasken at 70.  See also Tr. at 338–39 (Fasken counsel agreeing with ISP 
counsel that the lesser prairie chicken is currently delisted). 
572 Although we would reach the same decision even if we consider Fasken’s replies, we 
recognize new arguments in Fasken’s replies, including a new allegation that ISP must consult 
with the U.S. Fish and Wildlife Service, that improperly “expand the scope of the arguments set 
forth” in ISP’s initial petition.  Palisades, CLI-06-17, 63 NRC at 732.  Accordingly, we grant ISP’s 
motion to strike insofar as it pertains to portions of the replies that concern Fasken Contention 5. 
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VI. ORDER 
For the foregoing reasons:  

A.  Beyond Nuclear’s petition is denied.  Beyond Nuclear’s contention is not admitted. 

B.  Sierra Club’s petition is granted.  Sierra Club Contention 13 is admitted in part.  Sierra 

Club’s other contentions are not admitted. 

C.  Joint Petitioners’ petition is denied.  Joint Petitioners’ contentions are not admitted. 

D.  Fasken’s petition is denied.  Fasken’s contentions are not admitted. 

E.  ISP’s motion to strike a portion of Sierra Club’s reply on Sierra Club Contention 13 is 

denied in part and denied in part as moot.  ISP’s motion to strike portions of Sierra Club’s 

reply on Sierra Club Contentions 1, 4, 9, 11, and 14 is denied as moot.573   

F.  ISP’s motion to strike a portion of Joint Petitioners’ reply on Joint Petitioners Contention 

9 is granted.574  ISP’s motion to strike portions of Joint Petitioners’ reply on Joint Petitioners 

Contentions 4, 12, and 13 is denied as moot.575 

G.  ISP’s motion to strike a portion of Fasken’s replies on Fasken Contention 5 is granted.576  

ISP’s motion to strike portions of Fasken’s replies on Fasken’s standing and Fasken 

Contentions 1, 2, 3, and 4 is denied as moot.577 

H.  The admitted contention will be adjudicated under the procedures set forth at 10 C.F.R. 

Part 2, Subpart L. 

  

                                                 
573 [ISP’s] Motion to Strike Portions of the Reply Filed by Sierra Club (Dec. 27, 2018). 
574 [ISP’s] Motion to Strike Portions of the Reply Filed by [Joint Petitioners] (Dec. 27, 2018) at 5–
7. 
575 Id. at 4–5, 7. 
576 [ISP’s] Motion to Strike Portions of the Replies Filed by [Fasken] (Dec. 10, 2018) at 5, 10. 
577 Id. at 5–10. 
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Any appeal of this decision to the Commission shall be filed in conformity with 10 C.F.R. 

§ 2.311.

It is so ORDERED. 

THE ATOMIC SAFETY 
  AND LICENSING BOARD 

________________________ 
Paul S. Ryerson, Chairman 
ADMINISTRATIVE JUDGE 

________________________ 
Nicholas G. Trikouros 
ADMINISTRATIVE JUDGE 

________________________ 
Dr. Gary S. Arnold 
ADMINISTRATIVE JUDGE 

Rockville, Maryland 
August 23, 2019 

/RA/

/RA/

/RA/



UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

 
 
In the Matter of       ) 
         ) 
INTERIM STORAGE PARTNERS LLC    )          Docket No. 72-1050-ISFSI 
           ) 
(WCS Consolidated Interim Storage Facility)   ) 
         ) 
        
      

CERTIFICATE OF SERVICE 
       
I hereby certify that copies of the foregoing MEMORANDUM AND ORDER (Ruling on 
Petitions for Intervention and Requests for Hearing) (LBP-19-07) have been served upon 
the following persons by the Electronic Information Exchange: 

 
U.S. Nuclear Regulatory Commission 
Atomic Safety and Licensing Board Panel 
Mail Stop: T-3F23 
Washington, DC  20555-0001 
 
Paul S. Ryerson, Chair 
Administrative Judge 
E-mail:  paul.ryerson@nrc.gov  
 
Nicholas G. Trikouros 
Administrative Judge 
E-mail:  nicholas.trikouros@nrc.gov 
 
Dr. Gary S. Arnold 
Administrative Judge 
E-mail:  gary.arnold@nrc.gov 
 
Joseph McManus, Law Clerk 
Taylor Mayhall, Law Clerk  
Molly Mattison, Law Clerk 
E-mail:  joseph.mcmanus@nrc.gov 
             taylor.mayhall@nrc.gov 
             molly.mattison@nrc.gov 
 
 
 
U.S. Nuclear Regulatory Commission 
Office of Commission Appellate Adjudication 
Mail Stop: O16-B33 
Washington, DC  20555-0001 
E-mail:  ocaamail@nrc.gov 
 

 
U.S. Nuclear Regulatory Commission 
Office of the Secretary of the Commission 
Mail Stop: O16-B33 
Washington, DC  20555-0001 
Hearing Docket 
E-mail:  Hearing.Docket@nrc.gov  
 
 
U.S. Nuclear Regulatory Commission 
Office of the General Counsel 
Mail Stop - O-14A44 
Washington, DC  20555-0001 
Joe Gillespie, Esq. 
Sara Kirkwood, Esq. 
Mauri Lemoncelli, Esq. 
Patrick Moulding, Esq. 
Carrie Safford, Esq. 
Thomas Steinfeldt 
Alana Wase, Esq. 
Brian Newell, Senior Paralegal 
E-mail:  joe.gillespie@nrc.gov 
             sara.kirkwood@nrc.gov  
             mauri.lemoncelli@nrc.gov 
             patrick.moulding@nrc.gov 
             carrie.safford@nrc.gov  
             thomas.steinfeldt@nrc.gov 
             alana.wase@nrc.gov 
 
 
 



Docket No. 72-1050-ISFSI 
MEMORANDUM AND ORDER (Ruling on Petitions for Intervention and Requests for 
Hearing) (LBP-19-07) 
 

 2

Counsel for Beyond Nuclear 
 
Diane Curran, Esq. 
Harmon, Curran, Spielberg and Eisenberg 
1725 DeSales Street NW, Suite 500 
Washington, DC 20036 
E-mail:  dcurran@harmoncurran.com   
 
Mindy Goldstein, Esq. 
Emory University School of Law 
Turner Environmental Law Clinic 
1301 Clifton Road 
Atlanta, GA  30322 
E-mail:  magolds@emory.edu 
 
 
Diane D’Arrigo 
Nuclear Information and 
Resource Service (NIRS) 
6930 Carroll Avenue 
Suite 340 
Takoma Park, MD 20912 
Email:  dianed@nirs.org  
 

Karen D. Hadden 
Executive Director, 
Sustainable Energy and  
  Economic Development (SEED) Coalition 
605 Carismatic Lane 
Austin, TX  78748 
E-mail:  karendhadden@gmail.com  
 
 
Counsel for Interim Storage Partners LLC 
Morgan, Lewis & Bockius LLP 
1111 Pennsylvania Avenue NW 
Washington, DC  20004 
Timothy Matthews, Esq. 
Ryan Lighty, Esq. 
Paul Bessette, Esq. 
E-mail: timothy.matthews@morganlewis.com 
            ryan.lighty@morganlewis.com 
            paul.bessette@morganlewis.com 

Chris Hebner, Esq. 
City of San Antonio, TX 
P.O. Box 839966 
San Antonio, TX 78283 
E-mail:  chris.hebner@sanantonio.gov  

Counsel for Sierra Club 
Wallace Taylor 
4403 1st Avenue S.E. 
Suite 402 
Cedar Rapids, IA  52402 
E-mail:  wtaylorlaw@aol.com  
 

Counsel for Fasken Land and Oil and 
Permian Basin Land and Royalty Owners 
Robert V. Eye Law Office, L.L.C. 
Robert Eye, Esq. 
Timothy Laughlin 
4840 Bob Billings Parkway, Suite 1010 
Lawrence, KS  66049 
E-mail:  bob@kauffmaneye.com 
             tijay1300@gmail.com 
 

Counsel for Don’t Waste Michigan, et al 
Terry Lodge, Esq. 
316 N. Michigan Street 
Suite 520 
Toledo, OH  43604 
 
E-mail:  tjlodge50@yahoo.com 
 

  [Original signed by Herald M. Speiser     ]   
  Office of the Secretary of the Commission 
 
Dated at Rockville, Maryland, 
this 23rd day of August, 2019 




