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UNITED STATES OF AMERICA

NUCLEAR REGULATORY COMMISSION

DEPOSITION CF JAMES F. HANES

Dow Center

Pitrick Recad and Abbot Street
Building 2030

Executive Wing

Midland, Michigan

Monday, 14 May 1979

Deposition of JAMES F, HANES, called for examination

at 9:15 a.m., before Helen M., Pa... 272, a notary public in

and for the County of Midland, State of Michigan, when were
present on behalf of the respective parties:

WILLIAM J. OLMSTEAD, Esg., Office of Executive Legal
Director, U. S. Nuclear Regulatory Commission,

Washington, D. C., on behalf of the NRC Regulatory
Staft.

wILLIAM C, POTTER, Jr., Esq., Fischer, Franklin, Ford,
Simon & Horg, 1700 Guardian Building, Detroit,
Michigan;

R. L. DAVIS, Esqg., Michigan Division, Legal Department, |
47 Building, Midland, Michigan 48640; and

LESLIE F, NUTE, Esg., Dow Chemical Company, Midland,
Michigan 48640, on behalf of Dow Chemical Company.

GERALD CHARNOFF, Esq., and ALLEN WEISBARD, Esqg., |
Shaw, Pittman, Potts & Trowbridge, 1800 M Street,
N.W., Washington, D, C., 20036, on behalf of
Consumers Power Companv.

RONALD G. ZAMARIN, Esg
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PROCEEDRINGS
MR, OLMSTEAD: We'll go on the record.
Whereupon,
JAMES F., HANES

was called as a witness and, having been first duly sworn,
was examined and testified as follows:

MR, OLMSTEAD: All ricght, Mr. Hanes, I'm Wwilliam
J. Olmstead, counsel for the Nuclear regulatory Commissicn
staff,

We are taking this deposition as part of the
Staff's discovery proceedings leading to hearings in July
on the issues set forth in the Licensing Board's prehearing
conference order of ' 3, 1979, on the issues of whether
there was an attempt by parties cr attorneys to prevent
full disclosure of or to withhold relevant information from
the Lirnsing Board in the suspensinn heariag; whether there

was a failure to make affirmative full disclosqre on the

|
|
|

record of material facts relating to Dow's intentions regard=

ing performance under its contract with Consumers; whether
thera was an attempt to present misleading testimony to the
Licensing Becard concerning Dew's intentlions; whether any

of the parties or attorneys attempted to mislead the

e ; A : : -
Licensing Bear . concerning oreparaticn and presentation O
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and the fifeth issue, which we will

nect be dealing with here, i1s what sancticns gshould be
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impesed, if any.
staff has requeéted you: depcsition because the
minutes of some meetings indicated that you had a role on
behalf of Dow Chemical Company with regard to the Dow=-
Consumers steam contract from the Midland nuclear unit.
DIRECT EXAMINATION
BY MR, OLMSTEAD:

Q As a preliminary matter, I'd like you to state
your full name, address and current employment,

A I'm James F, Hanes. I live at 4455 Arbor Drive,
Micland, Michigan. My present title is Asscciate General
Counsel of Dow. I'm a vice president of Dow Ch~mi~1l, USA,
which is not a separate corporation but an operating entity,.

0 Is this the same position you held during the
periocd July 1, 1976 ==

A Well, no, not really. We had two different
legal departments at that time, and I was General Counsel
of Dow, USA, but I was alsc vice president then. We have
now put the two legal departments together, ard I'm
Asscciate General Counsel of the corporate lugal department.

Q Did you have any role for Dow Chemical Company

with regard to the nuclear steam contract srior to July

1

1, 19762

A No,

)

When did you first beccme aware of the decisicn

» ’
Hce- Federal cRenotters, Jnc
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of the Dissrict of Columbia Court «f Appeals involving the

Midland far ~y and the Dow Midland nuclear steam contract?

A well, I heard about it just shortly after the
decision came down, was told about it. I, in fact, read

it.

Q Who told you about it?

A Lee Nute, I believe, called and told me about it.

Q Did that necessitate your taking any action at
the time?

A No.

Q When did you first become aware that as a result

of that court decision you were going to have to prepare
any information for Dow Chemical Company with regard to
the nuclear steam contract, or to advise with regard to

the nuclear steam contract?

A You're talking about me, persmnally?
Q Yes.
A I guess my first real involvement was when !ir.

Oreffice appcinted me to a review team to review what Dow's

posture should be,

Q When was that?
A That was, I zuess, in early September, 1975,
Q Was that befcre or after the Midland Divisicen's

recommendations relevans to the contract?

A That was after.

v 4 4 s ~ 77
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Q what activities did yuu undertake as a result of

that assignment?

A The first thing I did was I got out the Cousumers

contract with Dow and read it. I had never really read it
before., I had read bits and pieces of it.

Then T met with this special group. I don't
think we had a name =-- sort of a task force that Mr.
OreZfi~e had appointad. And we divided up the respons.boil-
ities. And my area or porticn was the legal area.

We met several tines on that, as to what more_
information did we need, where should we get it, how should
we go about this review,

Q Do you recall the members of that task force?
A Well, Al Klomparens was the chairman of it.
Roger Gohrband was on it;

MR, CHARNOFF: How do you spell that?

THE WITNESS: Geo-=hereb-a-n=-d,

Jerry Decker == I don't know whethe:r Jorry was
a full member, but he did advise us some.

Mac Whiting was on it.

BY MR, OLMSTEAD:

Q How many meetings cid the task force have before
they came up with a Dow task force positicn to the Board
of Directors?

A Oh, I would guess half a duzen.

orce - Jederal :"?epczr:u. :r::.
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Q Over what period of time?
A Something like, well, a month probably, or Iess
maybe.

MR, POTTER: May I interrupt just a minute, Mr,

QOlmstead?

I'm not sure Mr. Hanes had completed delineating

who the members of the team were, I don't want to leave the

question if he may have forgotten some.

THE WITNESS: I guess without looking at some
minutes or gomething, I kind of ran out of names. I'm sure
there were one or two more., I was trying to think who was
involved in what.

But that was most of them I think. It wasn't
a large group.

BY MR, OLMSTEAb:

Q I'd like to get the time periocd down a little
closer,

Consumers Power was notified of the Dow Midland
j0sition somewhere around September 13, Was the task force

meeting befl )re that time?

A Probably, but not much, Maybe a week., I : nct
sure.,
Q And the Cow Corpcrate USA pesiticn ' .s

communicated, I believe, before Uctcher 1?

w

A ight.
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Q Sc the task force essentially met over a two
week pericd, is that correét?

A It seemed like it was a little longer than that
to me. Probably three weeks, anyway. We had quitec a lot
to do, sc that's why we broke down _nto subcommittees, if
you will, to look at different pieces of it.

Q How much of your time were you devoted to the
task torce?

A Oh, probably more than half my time,

Q What persons did the task force primarily have
contact with?

A Well, we had contact with the Michigan Division

people. Several different people had contact with Consumers

people. We did scme independent == I didn't, but others

made independent contacts to determine costs of such things

as nuclear fuel, inflationary impact.

I'm sure they contacted a lot >f people within

Dow,

Q Did you perscnally have contacts wit.: Consumers
pecple?

A No, not until the meetinc on September 21 when

Mr, Palahee came to town.

A Cid you perscnally have contact with the Midland

Division, Dow Chemical?

Q I visited with Lee Nute sewveral times.

Aee. Fedezal R a i
oHee- Tederal cKeporters, Jne “hY 11
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0 Did ycu meet with Mr, Temple?

A I don't believe sc., I don't recall., I may have

been in meetings he was in, but I certainly didn't meet

with him on my part of the study. review.

Q You indicated that one of the first things you

did was to read the Dow=~Consumers steam contract as it

existed at that time?

A Yes.

Q This was af*er the 1974 medifications?

A Yes.

Q Did you communicate any legal advice with regard

to that contract?
MR, POTTER: To whom?
MR, OLMSTEAD: To anybody.
THE WITNESS: I did ultimately, yes. I had
scme reactions to various parts of that,
RY MR, OLMSTEAD:
Q To whom did you ==
A I talked with Lee Nute, I talked with Paul
Oreffice. I talked with Al Xlcomparens, who was chairman
of that group.
I talked with a number cf pecrcle.
Q Did you speak to these people individually or

A Primarily individually. It was a rathe
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contract. It went into a lot of different things.

Q Do y. recall any discussions concerning material |

or positions which should be included in Dow's testimony
concerning the contract relztions with Consumers?

p I didn't really get into the testimony aspect,
the preparaticn of testimony. My main job was really to
review what Dow's position should be with respect to that
contract, as part of that group.

Q In the task force were there differences of
opinion on what the position should be?

A Not really, no.

Q Did the task force take more than one position
during the course of the review? Did they have a tentative
conclusion, or « «

Let me clarify that, Did the task force have
a tentative position which they recommended to Dow, USA
prior to the September 21 meeting with Consumers Power?

A No, not that I was aware of, They were still
in the investigatory stage, and that meeting was part of
our investigation.

Q what would vou describe as the general attituce

towards the forthcemine hearings before the Nuclear

MR, POTTLR: Excuse me, Mr, Olmstead, I'm not

clear, Are vou asking for his perscnal feelings, cr is ne

—

y / 3 -
— L T - + ¢
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being asked to convey others'?

MR, OLMSTEAD: His feeling: of what the group's
position was towards these hearings.

THE WITNESS: I guess we felt these hearings
S very important, that these were critical as to whether
or not there was going to be a nuclear power plant here in
Midland. And if the license got held up, that it was
going to create major problems of many kinds for the
company.

BY MR, OLMSTEAD:

Q Would you say that there was an attitude commun=-
icated == and I don't care about what source == about the
likelihood of suspension of these hearings?

A Not really, until we talked with the Consumers
pecple,

See, at that time we didn't even consider
ourselves a party. We had asked to be let out. There was
no ruling on that, We were not included in the communica-
tions. About the only information we got as to what was
going on was what Lee Nute learned on the telephcne either
from the Consumers vecple or from the NRC pecprle., We were
reallv outside of the communications. We didn't know what
was going cn.

anvene with whom you dealt regardinc the

"
n.

Q Dl

steam contrac

express the telief that Consumers' license

- o " =
o Cdetal CReperiees, .
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was in serious jeopardy?

A Consumers expressed that cpinion, vyes,
Q Anybody from Dow Chemical?
A I guess we had no basis to disagree with

Consumers. I'm sure that we folt that this was very serious.

Q Do you recall anv conversations during this
period of time concerning aiy of the parties wther than
Consumers Power to the licensing proceeding, which would
be intervenors other than Dow, Myron Cherry, Mary Sinclair,

the NRC sStaff?

A I had no contact with any such people. I never
met Myron Cherry. I've never seen him. I didn't go to any
of the hearings.

Q Several of the meeting notes supplied by Dow
Chenmical during the cours; of the remanded hearing indicate
that you were present at meetings on September 21, 1976
and September 24, 1976, with Consumers Power Company.

Do you recall being at thosc meetings?

A Yes, I was,

Q Were you at any of those other meetings with
Consumers Pcwer Company?

A Ne.

Q On the September 24 meeting, have you read Mr,

Klomparens' notes of that meeting?

A I wasn't even aware he took any notas. No, I
» — § 2 3
orces Jederat cXeponters, fr::. E
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have not.
Q If you don't miﬁd, I'd like to have you take a
minute and lock at it.
MR, OLMSTEAD: I'm handing him a copy of some
handwritten notes dated September 21, 1976, entitlel,

*Meetiig with Consumers Power Attorneys."

THE WITNESS: You asked me about the 24th meetian

Yes, I have seen the minuteos of the 21st meeting.
BY MR, OLMSTEAD:

Q I askeé you if you were at both meetings, and
you said yes. And then I asked you if you had read the
meeting notes of Seotember 21,

A That isn't the way I heard the gquestion.

Q I'm sorry.

MR, CHARNOFF: MNor did I. I heard it in terms
of the 24th,
BY MR, OLMSTEAD:

Q I'm sorry. I meant the 2lst.

MR, POTTER: Excuse me, Just so the record is
clear on that peoint, you have tendered to Mr, Hanes the

September 21, 1976 notes ©

Al

Mr, Klomparens ané asked him
whether he had ever read those before, is that correct?

R Lodas -
MR, OLMSTEAD: That's correct.

MR, PCTTER: Anéd Mr, Hanes, your answer was?

L R - . 5 - ° a
TUE WITNESS: I had seen the notes of the 21lst

7,

SHces Jegetal <\ Rottets, Jne
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meeting. I thought he asked abocut the 24th,
Mo, CHARNOFF: Excuse me, Off the record, é
(Discussion off the record.)
MR, OLMSTEAD: Back on the reccrd,
We have all agreed that we are looking at the
September 21, 1976 meeting notes of Mr. Al Klomparens,
MR, CHARNOFF: Mr, Olmstead, those are the notes |
that are in handwritten form on lined paper that were
attached to Consumers Power Company's =-
MR, OLMSTEAD: That's correct. '
BY MR, OLMSTEAD: ;
Q Would you look at Mr, Klomparens' notes, at the

sentence on the first page that states, in parentheses,

Rex . ; « NOo, it's on the third page == the sentence that l
states, "(Rex)'If Dow takes its position, the NRC will E
suspend construction of the plant.'" " (Jim)'We may ultimatel%
lose its entire construction license,'" i
|
Is the reference to Jim, there, identifiable? f
N I think it was Jim Falahee, Fea=lea<h=e=e,
There's just one "l" I think, It's prubably not spelled

right here.

» Sl
MR, CHARNCFY: O0Off the record.
4 ‘ £e 2
(Discussion ¢£f the rececrd.)
~r L ah el I 3 ~
MR. CLMSTEAD: On the record.
. 1 MY vIomT™ A
BY .".?\. QLMETEAD::
y ‘—‘ ] . ‘\ -~
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Q Do you recall anything else that Mr, Falahee
might have said about that matter?

A I'm trying t» get the context, where we were
here.

(Pause.)

I think all of these statements following that
one were scme of the things Mr, Falahee said. He rev.ewed
the various positions that Dow might take and how he would
feel that they would impact on the license, his evaluation
of how different Dow postures would affect the licensing
procedure.,

Q As a result of those communications, did you
have any comment in that meetino?

A I remember my parcicipation in that meeting was
mostly listening. I can remember reacting strongly twice
in that meeting, The first one was when a comment was made
by Rex Renfrow that perhaps we should have a witnesé who
was not familiar with pcsitions Joce Temple had taken., And
the other was when Jim Falahee said he was going to sue
us for $600 million if we didn't support Consumers'

position.,

-

But we did explore gquite a few things,

(— .
Hce- Federal cRencet ]
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“was the I{irst point where I came up strong, that u.iy Dow

16

Q Did you have occasien to communicate to any other
person who was not in attendance at that meeting any of the
substance of that meeting?

A I talked to Paul Oreffice and brought him up to
date on what had happened, vyes.

Q And what did you tell him with regard to Mr,
Falahee's remarks?

A I told him, on the guestion of a witness == I

guess tr 't was one point when I really came up strong == that

witness would be a knowledgeable witness and that he would
testify fully and completely as to the facts as he saw them,
that there weren't going to be any gquestions about any Dow
witness that was'presented.

The other thiné, on the lawsuit ==

Q Let me stop you there,

Why did you feel that it was necessary at that
time?

A Because of the suggestion that was made, and I
guess in hindsight I guess probably that was noet intended
to be made when we came in, but the.= was discussion ==
scme discussicn as to the Dow witness question about Jee

Temple, because of his publicized

n

tatement, And then this
came cut that mavbe the Dow witness shoulé be scmecne not
familiar with Jce Temple's positioen.

- S
. T, . S54Y it/
orrce - Jeaetal cXepetiers. Unc E o
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Q what publiciz~d statem.nt are you referring to?
A Joe Temple's statement that he felt that the
Consumers' arrangement wa. not in the best interests of
Dew, or not goocd for Cow. i
Q Which had be -n made when?
A I don't know the date., It was before this task
force was convenedi. In fact, Joe had suggested that some-

body review the position he had taken.

Q Was his position publicly known before July 19762 |
A I don't believe so.
Q You started to .2ntion you also communicacing I

to Mr, Oreffice socme contract information.
A Well, we discussed some parts of the contract
and my review of the contract, ané some of the obligations

that Dow had, We talked about possible == well, we talked

tbout the possibilities, well, maybe Dow had a case that may-
be we could get out of the contract, based either on a :

|
frustration of the original intent, because of all of these |
endless delays, and we also talked abcut the gquestion of
whether or not Consumers had nused its test efforts.

Q Had Dow considered attempting to get ocut of the
centract, to use your words, before the Court of Appeals
decisicn, do you know?

MR, POTTER: Would you repeat the question?

MR, OLMSTZAD: Had Dcw considered attempoting to

» 1 &3
O, S - T S g - 7 54Y Uio
orcer Jedetal SKeportters, Jnc W
444 NCRTH CAMTIL STREEST
WASHINGTON. D.C. 20CO!
1a02) 347.3700
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get out of the cor%tract == to use Mr, Hanes' words == before
the Court of Appeals decision?
THE WITNESS: I'm not aware of it. I don't know
whether == I don't know wha:t the answer to that is, ;
I know that there were concerns about the pro-
visions of that contract, there were attempts to renegotiate‘

parts of it, and it hadn't got very far., But I don't know

10
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16
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whether we had seriocusly considered the possibilities of

getting out legally.

BY MR, OLMSTEAD:

Q Was it the generally held cpinion that Dow could

be relieved of its responsibilities under the contract

because of a breach by Consumers?

MR,

ogy of the gquestion,

POTTER:

I have an objection to the _hraseol~

1 don't see how Mr, Hanes can testify to the

generally held opinion. He

|
!

could testify what he understood.

BY MR, OLMSTEAD: g
Q Was it your view that Dow could get ocut of :
the contract because of a breach by Consumers?
A My opinion at this *ime was we did not have

a goed encuch case that we should take

contract was binding and that we would |

# Wers there

-~ s e
- -

7 ¢ / . 3
- - - -y
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Dow to the contrary?

MR. POTTER: Are you confining that to in-house
counsel?

MR, OLMSTEAD: ECither retained counsel or in-house
counsel.

MR, POTTER: I'm going to cbject to any ¢ . .aica=-
tions with outside counsel relating to the contract, but I ‘
have no objections to testimony relating to in-house counsel;

MR, OLMSTEAD: I think there already is some

privilege with regard to that sort of thing made by Mr, -
Wessel, at least, and ==

MR, POTT™R: Well, I will concede that you can
inguire into questions with Mr, Wessel. As to any other
outside counsel, we are going to object on the specific

issue of advice relating to the Consumers Power contract.

MR, OLMSTEAD: Okay. I think the deposition 1ists.‘,

your objection, but the questicn can be answered. 5

|
|
MR, POTTER: Not to the privileged == again, we
have no objection to vour inquiring into conversations with
counsel in house relating to the gquestion vou just asked,

or to quesiions involving Mr, Wessel. But keyond that, we're

raisincg the privilege. And obviously the

- -

0
"
'n

R - :
iviiege 18 O

nc use or benefis if we answer the aquestion.

- ¢

So I assert the privilege as to cutside counsel,

and advice relating to the Consumers Pcwer contract and the
T- ‘.‘: J . D 71
CHfce. Jedeal o\epotiers, /ne
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relationship between Dow and Consumers on the contract.
MR, OLMSTEAD: Ckay. I think the privilege has
been waived, But if vou'll answer the question with those

restrictions, and if I find it necessary to come back I will

do that.
THE WITNESS: Will you repeat the guestion?
MR, CHARNOFF: Off the record,
(Discussion cff the record.)
MR, OLMSTEAD: On the record.,
BY MR, OLMSTEAD:
Q I will rephrase the guestion now, in light of the
objection,

Mr, Wessel was outside counsel to Dow Chemical
at the time, and there was a legal staff, Midland Civision,
to Dow, USA,

Was there legal advice or legal opinions, other

than your own, which were contrary to your own concerning

Dow's case for breach of contract against Consumers at this

time?
MR, POTTER: Acgain, I just want to caution veu,

because I don't fully understand, Now, are you limiting it

ot
O

advice either from Mr, Wessel or the in-house counsel?

15}
n

that correct?
MR, QLMSTEAD: That's correct.
THE WITNESS: I gqguess Mr, Wessel thoucht there

C‘J 2.t 4 ™ 7T
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was a better possibility of us prevailing in this kind of
an action than I thought tﬁere was.
BY MR, OLMSTEAD:

Q Had anyone among those people we're talking about |
communicated that thought to Consumers, to your knowledge?

A Not to my knowledce. |

Q Now, your discussions that you were having with
Mr, Oreffice as a result of the Septembe:r 21 meeting I

assume were before the September 24 meeting?

A Yes.,

Q Did you communicate the substance of ‘he
September 21 meeting to anyone else?

A Not that I recall, to anybody else who wasn't
there, Just Lee Nute, Al Rlomparens and I were there, We

talked about it, But they were there,

Q Okay. i

!
So you had a meeting with Mr, Oreffice at which

t

Mr, Nute, Mr, Klomparens and yourself were present following'

l

the September 21 meeting?

A I don't know whether they were there when I i

talked with Paul or not. We had so many interacticns here

that I den't recall whether thev were there or ncot.
2 Do you recall the reaction of Mr, Oreffice?
A Well, he survorted my position with respect to

the witness, that any witness Dow provided would be

4 ! ’ v
orce. Jadetal ciiepotters, .‘]rz..'.
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knowledgeable, and there wouldn't be any question about that.
And I guess there was never any doubt in my mind

that that woulé be the case.

Q In regard to the witness which might be tendered

by Dow Chemical, did anycne suggest to you, or did you

suggest, that it might be advisable to aveid the full dis-

closure of the extent of the Dow-Consumer contract to the

NRC licensin. 'roceeding?

MR, CHARNOFF: Can I have the gquestion back,
please?

(Whereupon, the reporter read from the record,
as requested.,)

THE WITNESS: No, I don't recall us even
discussing contract relationships with Consumers.

BY MR, OLMSTEAD:

Q With regard to providing a witness to Consumers?

A No,

See, that meeting started out with Rex Renfrow !
bringing us up to date on where the whole licensing thing
stood, what generally was going to be Consumers' arporoach
to it, and we were talking abecut such things as economic

desirability from Dow's standpecint, we were talk

ing abecut
such things as Dew's use of the steam, was this even a
socially desirable use of steam, to make these terrible
chemicals, And the talk was more aleng that line, to usdasea

” == " -~ 7
* . f - ! pmpm
ST Jegetal S\eperiets, re

- . ‘j |
444 NCRTM ZAPITOL STREET jl‘, Y L‘

NASHINGTON. O.C. 20000
‘202 1473700



10

1

12

14

15

17

18

19

"~
-

~ey

- -

-~
-

s

us as to where the whole procedure stood.

We didn't get into any differenc s or try to

renegotiate our contract with Consumers. And we didn't

talk about witnesses talking about those things.

Q

You were in attendance at a meetiny with

Consumers Power again on September 24, 19762

A

meeting.

Q
meeting?
A

Q

Yes, I was.,

Are you aware of any notes of thzt meeting?
I took scme notes of that meeting.

Have thev been made available to us?

They were the typed notes, I think, of the

MR, POTTER: They have been produced,
BY MR, OLMSTEAD:

Do you recall Mr, Oreffice being at that

Yes.

Do you recall the position that he stated at

that meeting?

A

well, at the conclusion of the meeting -- let

see . . o« the meetings kind of run together.

o

i

o
]
1

I don't happen tc have his nctaes right here

Laa ool

MR, POT_IR: those nctes are veouw lgockinma as?
ok i ey 4 : .

MR, OLMSTCAD: Well, the notes I have of that

7 o , - 7 ~
e JTedetal SNeRotiets, RC 4 LY L 34
4d4d MCATH TAPITOL STREET . t/
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meeting are Mr. Nute's notes, Intervenor's Exhibit 27,

MR,
been produced.
MR,
THE
whether it was

told Consumers

24

But=-

POT1.a: He has a set of notes. They have

They're his own.

OIMSTEAD: All right, he can refer to those.

WITNESS: I guess what == I don't re .ember
at that meeting, or later, that we ¢.ficielly

what the Cow position was, Mr. Orveffice

mostly listened at that meeting, as I recall.

MR. POTTER: The record shcould reflect tae
witness is ptesently reviewing the notes that he took at
the 9-24-76 meeting.

THE WITNESS: Well, as the notes show, Paul
outlined what he'd asked the review panel to do, which is
the group I was a party on, and basically he told us he
wanted us to review the wﬁole situation and to come up wi:ch
what Dow's position was. ~And we toot that seriously.

We were starting from ground zero, and we were
to come in and recommend what Dow's position should be.

I guess where I'm troubled, I den't remember
whether Paul came in at the end of that meeting == I think
it wis at the end of that meeting he came in and said that
Dow's == I cuess he delaved that. I'm nct sure what the
timing was cn when he decided what Cow's peositicen was going
to be,

I think that was a later meeting.

= (AT Mo Y
8Y¥ MR, OCLMSTZAD:

& J 1
\ { I}
‘} t \ 35
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Q Do you recall an; remarks made by Mr. Falahee
at that meeting?

A No, he dién't have much to say at that meet ng
either. But Mr, Aymond pretty much covered the same ground
Mr. Falahee had taken :t our earlier meeting.

Q Thei. you don't recall Mr, Falahee saying anything
about the contract between Consumers and Dow?

A About the legal == lawsuits, and so on? I don't
know whether he or Aymond said it, but th2y reviewed the
whole situation as to what they felt support of Dow as
required in the contract was.

Q Vas there any discussion in that meeting concer:r=-
ing what the result would be if the Board was aware of
Dow's trouble with the Consumers contract?

MR, CHARNOFF:. Which Board are you referring to?

MR, OLMSTFAD: The NRC Licensing Beoard.,

THE WITNESS: No. As I recall the meeting, it
wais more aimed at what would the Licensing Board react to
based on Now test.mony. I don't think it was . « « as I
recall, it wasn't anything about our differences in

interpretation of the different provisions ¢f the contract.

BY MR, OLMSTEAD:
Q And the different positions cf the Dow testimony
was reviewed?
A Right.
e Federal cenorters Uz J L Q ‘7
ddd NORTHN CAPITOL STRFEY
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Q And what were those positions?

A Well, one was that if Dow supported the project

actively, wants to buy steam and electricity :irom the plant,

they felt that that would he weiy positive and they were

very confident of their ability to get a license.

If Dow tock the position that the attractiveness

of the project has been impaired, further delays couid tip

the balance on the project from positive to negative, they

!
|
|
!
i

|

felt this could increase the risks of suspending construction

but the odds would still be very good.
If Dow gave lip ser ce to _he contract between

Dow and Consumers, but indicated it did not like the deal

any mocre, the odds would be reduced to 50-~5Q0, and this woulc

be a high-risk situaticn,

If Dow ==

Q Qkay, stop with that option.

In your opinicon, was that Dow's position at that

time?
A No, that was not Dow's position.
Q Which of the copticns you've read so far most

accurately reflected Dew's pesition at that time?

asked and answered, First ¢f all, are vou talkine ake
Cew, Michigan, Daw, USA? I think he has said there was

- o 2 ) . & .
no Jow corporate ositicn curing the course of this tinme,

——— e I ol -y . C s
e LJegetal INepr T, SBL
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27

Oreffice “ad not yet macde Dow's

positicn at that time, dow, if you want to know what

ultimately was Dow's

BY MR,

position ==

OLMSTEAD:

Q I don't want to know what ultimately was Dow's

position.

The review ~rouap had made its reccmmendations

and the corporate boari vwas to consider this matter within

four days =zf this meeting.

I'm interested in knowing if

Dow, USA or the review group was generally leaning to one

of those positions as set forth in the September 24 meeting

at that time.

A I guess as
board == first of all
by Joe Teuple's earli
Joe's posture and the
delays and other prob
of the Midland plant.

So we felt

view, and it didn't eve: enter any

weren't fully acthori

some kind of a recommendation

The raview

Wwas

I recall the situation, the review
, we did not feel bound in any way
er comments and feelings,

pressures he was under, because of

lems, in connection with the future

that we could take a more objective
of our minds that we
zed, and fel:t free to come in with
different than Joce Temple's,

€a L4 )
felt positively

(]
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The different r-rts of the review board, we came

in and the economic review indicated that it was still
attractive economically.

The safety pecple came in and fel:t that safety-
wise it still was attractive,

I felt that the contract was binding on us and
if we were going to rewrite it, we would certainly insist
on some different provisions, because ncbody had fcoreseen
all the intervening things that had happened.

?here wasn't any gquestion, I think, that our
board felt that if, indeed, we could make Consumers aware
and devoted to keeping the current schedule, that this was
the best way to go.

Q Ckay, but there were some options presented to
Dow concerning the positiéns they could take in NRC

proceedings, the options which yocu were just reading.

Did Dow agree that those were viable options that

they could take?

MR, POTTER: Again, just to caution, are you
talking about the Dow Michigan Division, Dow, USA, or the
Cow Chemical Company?

MR, CIMSTEAD: I'm talkinc about the Dow that

he was involved with as part of this review grou

men 1 o : rs
MR, POTTER: Okay, which is Dyw, USA.
mrre - - .
THE WITNESS: Pow, USA, right.
d.. 2. 1...F 7
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My feeling was that this second one, that the

attractiveness of the project has been impaired, further

delays could tip the balance from positive to negative, felt

that this may increase the risk of suspension.

I think that probably that, clearly, of these
four listed, would describe the posture that we were in
as the review panel.

MR, CHARNOFF: Just to clear that up == excuse
me -=- you said that was your feeling?

THE WITNESS: Yes,

MR, CHARNOFF: You weren'% speaking for Dow at
the moment in answering that question?

THE WITNESS: As a member of this panel my

evaluation at that time would be this most closely approxi-

mated == and the review éanel really hadn't come out with
a pocsitive recommendation and the U.,S., Area board hadn't
really come to a conclusion,
BY MR, OLMSTEAD:
Q Following the September 24 meeting, and before
the reccmmendaticons of the review group that vou were a
member of to the Dow corrzeorate bocard, did vou have further
discussions with anv officials of the Dow Chemical Company
or cther emplovees of Dow concerning the September 24
meeting?
A Yes, The review panel certainly got together,
ez Federal cRemerters, Tne 140 (4 D
Pipomeiagiopiier qpiimoedt ok L
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And then before the final decision was made, we all met with
the U, S. Area board. | :
Q Was the review panel's recommendation to the
corporate board a unanimous recommendation?
| A I believe it was., I don't recall any dissern
Q sid you have any other meetings before you met
with the corporate board with pecple who were not members of:
the review board? |
A I didn't,
Q Did you attend the corporate board meeting when |

the recommendations of the review board were made?

A We're talking about the U, S, Area board?
Q Mghto |
A That's not a separate corporation to us, The

corperate board is the Dow Chemical Company.

I did attend the presentation to the U, S. Area

board.
Q And approximately how long did that meeting last?
A Ch, I would say an hour, maybe an hour and a half

at the most,
Q Was there any necgative discussion in that

meeting that vou recall?

MR, CHARNCFT: Excuse me ==

MR, POTTER: What do you mean, "negative
discussion?”

Hce- Fedezal R encrters, Unc
444 NORTH CAPITIL STREET
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MR, OLMSTEAD: Negative, opposing the review
group's recommendations.

THE WITNESS: I don't reca! any.

We went through == each of the subcommittees
wént through its evaluation, its activities, presented
their views of their part of the job.

I guess I recall it very specifically, in that
I was the only one that didn't have any slides and numbers
and charts and grachs., And I kind of weund it up, from the
legal review standpoint.

BY MR, OLMSTEAD:

Q Okay.

Following the action of Dow, USA Area Board,
did yoﬁ have any occasion to follow up with any further
discussions with Consumers' personnel?

A NG«
Q Did you have any further role as to the matter
of the Dow=Consumers steam contract?
A Well, I visited with Lee Nute from time to time.
He would bring me up to date on where they stoced.
But I didn't get actually involved in any of

the detail, I didn'

o

follow through on lecalities with
Lee ani Mils Wessel and outside zounsel.

Q Did vou have any coantact with Mr, lute or witu

ther counsel involved in preparation for the NRC hearings

’ * ~ ,7 I
Hce- Tederal cKemotters, Unc < A Y
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concerning the form that the Temple testimony would be
presented to the Licensinq}Board in?

MR, POTTER: Let me caution the witness, there
should be no discussion of any communications between
butside counsel, other than Mil. Wessel, in answering that
qguestion,

THE WITNESS: Lee brought me up to date a couple
of times in the course of these discussicns, and I was
aware that his testimony was geing to go in in a questione
and-answer form.

BY MR, OLMSTEAD:

Q Okay.

D! . ynu express an opinicn on that?

A I guess I concurred in their judgment., As I
said earlier, ==

Q Their judgment?

A That this was an appropriate way to do it, that
dow, in our view, was not a party at that %ime and that
there was nc withholding cf information, or confusion in
that ccnnection.

Q After Dow was made a party by the Licensing
3card, did you have further discussions abcut the Temple
testimony?

A Only in a reperting kind of a way, because that
was when the hearing was already on and they just repor<ed

- - ” . v
e Jederal :'\’:.':cf:::.v, ~/nc
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back to me what was going on from time to time,

Q pid Mr., Nute work under your sup-2rvision?
A Yes, he did,
Q But he worked for Dow Midland Division and you

were the general counsel for Dow, USA?

A Yes.
Q Is there 2 general counsel for Dow, Midland?
A No. If there were, it would have been Lee Nute.

He was their lead attorney.
MR, OLMSTEAD: That ccmpletes the questions I

have of Mr, Hanes.

MR, CHARNOFF: Could we take about a three-minute

break?
MR, OLMSTEAD: Fine with me,
(Recess,)
MR, OLMSTEAD: Back on the record.
CROSS=EXAMINATION
BY MR, CIARNOFF:
Q Mr, Hanes, my name is Gerald Charnecff, and I'm

here ct..ay as counsel for Consumers Power Companvy,

I think you indicated that at the time of the

0

eriod cf interest, which was 1376, in September, vou were
general counsel of Dow, USA., I take it vou'wve been with
Dow Chemical for many vears?

A Thirty vears,

4 - 4 ] ” - -y
e Jeaderal o/Repottes, /ne
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Q That's many.

An attorney during that whole pr.i10d cr time?

A No, I was a chemical engineer for tle first two
years, and I've been involved in labor relations and
industrial relations, and I was general manacgcer of a plant
for awhi.e,

So it's not all been as an attorney.

Q Rnughly how many of those years were a: an
attorney, ~an you remember, or estimate?

A Ch, twentye-one.,

Q And as an attorney during that twenty-one year
period you have attended, I take it, a lot of meetings
within the Dow Chemical ‘ramework and within Dow and with
other people representing other groups meeting with Dow, is

that right?

A Yes, I have.

Q And do you often take notes 2t those meetings?
A Yes,

Q When you take those notes do you £find that vou

note down the significant statements that are made by the

parties at these particular meetings, or do you trv to?

B I usually try to note the things taat are
significant to me,
2 When you weres attending the meetines that Mr,

= o o R o -k 4 g
Qlmstead identified when vou discussed with him the

7 ~z I/ 4 - o 4
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September 21 and September 24 meetings, did you tike notes

of those meetincs?

A T toock notes of the September 21 and the 24, yves.

Q T think we identified a document == Or you were
talking from a document that has Midland 64 on it == on my
copy == which is the minutes of September 24.

Am I correct, Bill, that the designaticn is
*Midland-642"

MR, OLMSTEAD: Yes.

BY MR, CHARNOFF:

Q I'd like t> also show you a document that we

submitted with the designation of record.

(Documeni i.2=2a3 +¢a &k- witness,)

we submitted that document as Att>chment A, and
it bears the date of September 21, 1976. We believe those

are your notes of that meeting. Is that correct?

A These were tvped, I believe, from my handwritten

notes, yes.

MR, POTTER: By way of further identificat. a, on

the right=hand cornmer are those the notes that have the
names of Jim Falahee, Rex Renfrow and Judd Bacen in the
upper right=hand corner?

THE WITNZSSS: Yes, It lccks like I may have
misespelled Falahee toc, with two l's,.

L B —— - . N -
MR. CHARMNOFT: N¢ T, Dut two 1's.,

’ — P 5 - 240 N -
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BY MR, CHARNOFF:

Q And that's a series of further pages of those
notes, is that right?

A Yes.

Q Now, when you had these notes reproduced, what
did you do, you just took your notes after the meeting and
gave them to the secretary to type up?

A I think I gave my notes to Lee Nute, and Lee
had them typed. I didn't have my secretary do it.

Q I see,

is that basically the approsacih you used in
developing the nctes of the September 24 meeting tcs?

A Yes, I was, I think, more conscious of taking
detailed notes in the 24th meeting., ™ don't know whether
I was officially assigned that role or not, but my 24th
notes are more complete than the 21st, Dut they're still
far from being verbatim.

Q Was there somecne who was assigned to develop
the cfficial notes of the September 21 meeting?

A No.

< So, there weren't == whereas vour notes of
September 24 micht be considered to be the official Deaw
netes cf that meeting, as far as vou're concerned there was

ne such designation of the Sertemb

49
H
ty
[
J

1 -
A I don't think that I was the official secretary
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on the 24th, either. I think that when we gct throuch I

hac more comp’ ..0“es than anybody else, so they were
adopted
Q Jkay. Insofa. as September 21 is concerned, your

notes are not an official set of notes?
A No. I just tcok these f r my own edification,

This dates way back to my law school days when I tried a

case in mcot court and we won the case, but the jurecrs came

in and they criticized me for not taking notes. They fclt
that I should have taken =otes to impress them with “hat
I was doing.

So ever since then I've taken notes,

Q I wish everyone would have a colorful story like

that for every set of notes they take.
Was there an afficial set of notes for th

September 21 meeting, though, taken?

A No, I think each person did their own thing.

Q After the meeting was over on September 21 you
jus% handed your notes to Mr, Nute, is that it?

A It wasn't immediately after then, In fact, I
think it was more than a month later, I just put them in

ile,

h

the file, my personal
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Q Mr. Klomparens. The three of you. Did you get
together after the meeting of the 21 and decide what the
highlights of that meeting were? ;
A We discussed that really at quite some length,

ves,

Q And did you work with Mr, Klomparens and Mr. Nute

in terms of reducing the sense of those significant state-
i
ments into some sort of written document, notes or otherwise?

|
A No. |

Q So you didn't work with Mr, Klomparens or Mr, |
Nute in terms of develcpment of their notes? |

A No.

Q Have you reviewed the notes of Mr. Klomparens and |
Mr., Nute?

A I have not reviewed Mr, Nute's. I've reviewed

Mr., Klomparens',

Q Just this morning here?

A No, I reviewed them last week, f
Q I see, i
A I was going to review Mr, Nute's, but I couldn't

find him,

Q You mean for purpeses of this depositicn?
Y Yes,
Q Co you recall seeing Mr, Nute's or Mr, Xlomrparens'

notes at any time before this?

J— 5 Lo
oFee- Fedemal cRencriers, Unc
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A I've seen Mr, Nute's, but it's been a couple of
years ago. I haven't locked at tiem since then.

Q That was after =-- you would have seen his notes

after they were reduced to writing and circulated or filed,

rather than in the course of their preparation?

A Right.

Q So you had nothing to do with the preparation of

his notes?

A That's correct.

i

|
|
|

Q what was the purpose of that September 21 meeting,|

de you recall?

A From my standpoint as a member of the review

panel, the purpose was to educate me as to what was involved |

in the hearings, bring me up to date on anything that

Consumers wanted to input for our consideration. They were

well aware of this review process, and it was mainly to
educate me and let me make a more informed report to my
group.

Q Now, educate you as to the likely cutcome cf
those then pending NRC hearings, or ==

A Well, it was more basic than that, It was == I

T - N 3 : 3 "
¢hink if vou'd lock at the notes here, what are

between susrension hearing frem a b

supposed ¢o come on later, And I really hadn't been clese

r ~~ . 3
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to this p ‘ocess at al), and they were trying to fill me in.
I had asked Lee Nute some of these guestions, and Consumers

hadn't been keeping him up to date,

14

15

16

17

18

18

20

Q

So it was to update him too,

A

Okay. Now, on page 3 of the notes of the

September 21 meeting, the last page., in the middle of the

page there's some reference to G. Decker., 1Is that Jerry

Decker you mentioned 2arlier?

A

Q

Yes.

And he, you said, was either on or an adviser

to your little task force?

A

I'm convinced he was not on that panel or task

force, but he was an adviser. Jerry was an expert in

energy of all kinds, and we did call on him for input.

Q Was he an empioyee of Dow at that point?

A Yes, he was,

Q Is he still an employee of Dow?

A No, he's vice president of Kaiser Aluminum

Chemical, and he's responsible for their energy program,

Q

What was his role at Dow at that point? Was he

a member -- was he emplcocved by Dow, Michigan, Cow, US?

Dew Chemical Corzeration? Cr all three?
A Jerry's role chanced, but I think he was alwavs
Dow Chemici. Corporaticn. He was an adviser to Mac Whising

and he was werkin

9]
O
o
8]
"
Q
[+
.
]
1
(1]
"
)
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another. Mining coal was an area he was very interested in,
and we got quite a bit of publicity on that.

But I would sav he was the Corporation, rather

than U. S. Area, and he repcrted to Mac Whiting at that time,

I believe.

Q Could vou identify for us just who Mac Whiting
is?
A Mac Whiting was a member of the Dow Board of

Directors. He was sort of an expert in long-range planning.
He was very much involved. And he retired from the Board,
but he's still a consultant on energy matters for the
company.
Q Okay.
Now, you have a reference to Mr, Decker, with
a dash, and a statement."contractual fight."
Now, Mr. Decker was not at the meeting on
September 21, correct?
A Right.
Q Could you tell me what that line item in your
moct court notes there tell us?

A That was, I guess, a reflection of the fact that

I was kind of upset that Mr, Decker had apparently Deen t

- 1 : Pl & $ ' b 3
JACKSOon visitling wWith Lonsunmers reco.e and he apparent

= S - . -
made some xind of a statement along the lines that, “Hev

: « 21 A 1 ™ ae s ~ 2
it would be terrible for Dow and Consumers ¢t get 1nto a
T ‘: ! » 7
e Tedaral cRegctiers, Une
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contractual fight."
And I was upset; I made that note to follow up
on, number one, what was Mr, Decker deing talking about
contractual matters? That was outside the scope of his

activities., And I did get back to Mr. Decker and told him

that contractual matters were my province and suggested that

he stick == he was being helpful, or trying to be helpful.
Q And that was == he's now at Kaiser Engineering?
A That has no relation., He got a nice promotion
when he took that job.
Q So someone .t the meeting on the 21 referred to
Mr. Decker's visit to Jackson?

A It must have been Mr., Falahee or Mr., Bacon, T

would gquess. I don't remember the details. I just remember

my reaction.

Q Now, just above that there is a statement that

reads:

"If live up to contract but no longer economically

viable, . ."

A I think it savs, "will sue Dow for contract..."

Q Yes, I assume it says, "will sue Dow for contract

l
|
i
|
|
|

viclation." I assume those two sentences don's quite connect,

4
<.
(19
"
..4
(R ]
"
3

R 3 ; 3 =
ainX Tals 1s my shorthand for what

acgears in more detail in the 24 meeting which Mr, aAvmond

. . - -
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approved, But this was the first time that I realized I
was faced with a possible lawsuit for 5600 million, and I

was listening very carefully.

Q This was a statement ‘ade by Mr. Falahee?
A Yes.,
Q How was that statement made? With some sort of

emotion, or calm? Was it a statement that that was a
consequence of one position? Was it an informative type
of statement? What kind of statement was it?

A I considered it rather emotional. At least it
aroused my emotions.

Q Wwell, it aroused your emoticis, because of the
size of the =--

A Yes, that's right. And it was also said fairly
emotionally, rather intensively,

Q Wwas it said because somecne asked what happens
if these kinds of pecsitions get taken, and therefore one
consequence might be a lawsuit?

A Well, we were explcring testimony and general
approaches, and what should a Dow witness be. And I den't
remember the immediate thinc that triggered it, but Mr,

Falahee came forth and said that the contract recuired that

we supgort Consumers Power, and we discussed at some length
what suprort Consumers Power meant, And at some pcint in

time he came cut with this statement that if we did

4 |
i
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support Consumers Power as he interpreted supporting
Consumers Power, we were going to have a lawsuit.

Q Did you understand that to be his statement that
these are the consequences that flow, or was it rome sort
of an intimidation?

A I don't know what his intention was, but I felt
that somebody was trying to intimidate me. That was my

reaction,

Q Now, you said that there was some discussion of-=-

and I think you attributed this to Mr., Renfrow =- that

perhaps there should be some witness other than Mr, Temple~-

I believe that was you. statement to Mr, Olmstead this

morning=--or perhaps a witness who was unaware of Joe Temple's

position,

A Unaware of Joe Temple's position I believe is
what I said,

Q How did that statement -- what's the bacquound

for that statement? I think you said that you didn't

believe that that was a statement that was previously though

out before the meeting by Mr, Renfreow, or . . . how did
that discussion come up?
A I believe it startad with a discu:

-

Joe Temzle's anncunced costure, anéd %his was pretty

T

generally known by then. And the question

anncunced that pesition, what kind of witness is Joe geoing

Hez- Fedezal cRencrters, Jac
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to be?

Q Was there anybody fram Dow who expressed scme
concern about what kind of -~

A I think Lee llute expressed some concerns along

these lines, and I gquess Joe was certainly the most

knowledgeable person but he was so close to the details, and

with his responsibilities being the operation of Michigan

pDivision, I guess I perscnally felt that he was emotionally

involved as well as logically involved.

Q Okay.

If we could step back for a minute, the issue of

Jce Temple's prior positions were put on the table, you
said, and that people were generally aware of it, I guess
pecple within the Company and people outside the Company,
is that what you said? .

A Yes., As far as I know. I think it was in the
newspapers, as I recall,

Q And you think Mr, Nute raised the questicn of
Mr. Temple's capability to represent Dow?

A Yes, one of the basic gquestions was who is
Cow's witness going to be, and Temple was the only name
mentiocned, And the ccncern wag raised, ckav, with Jce

lreadv having been gquoted the way he had, how effective a

witness is he going to be?
- : : i - th ;
2 And in the context cf perhaps the Dow tastimony,
: 4 - 4 .
—— LR am oy 7

Srce Jedezal S/Neotiets, Jnc
dda NOATH CAPTOL STREET -
WASHINGTSN, 2.2 20001 5[ Y
(202! 347-370C b/

.\ A 4
U4D




10

1"

12

13

14

15

17

18

19

20

-~
-

-~
-

—

46

would not be consistent with his earlier statements?

A No, I wasn't coﬁcerned about the testimony being
consistent.

I guess . . . I was on the panel, and I felt
there was a very strong possibility the panel would not
agree with Jce Temple's conclusions. So here you have a
man who maybe had committed or recommended in one way, and
here a panel is coming in and overruling him and saying,
no, that's not the Company position,

That was the only question, Nobody ever had any
reservations about Jce being excellent and an honest
witness, It was just a question of his having been involved
and then overruled.

Q So there was some conversation that you and Mr.
Nute participated in that reflected these .eries of prior
statements by Mr. Temple and what effect that would have on
his being a witness, is that right?

A Right,

Q And I take it the people == let's say Mr,
Klomparens was with you too, Was he discussing this subiject
at the time, or was it basically vou and Mr. Nute?

A I don't remember Xlomparens cetting into that
discussicn., He may have, but I don't renember it He

M
- .

* *

mostly listened,
Q And on the cther side it was mostly Mr, RPenfrow

- "
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reacting, or Mr, Falahee, or Mr, Bacon?

A I think it was mostly Mr. Renfrow.

Q Do you recall how or who first raised the
question of Temple's prior statements, saying his ability
to testify in light of that == was it you, or Mr. Nute or
Mr. Renfrow?

A I don't remember., It wasn't me,

Q Okay. So somewhere in the context of that

i
|

|
|
|

discussion, Mr. Renfrow said perhaps we should have a witness

who is not familiar with Mr. Temple's position, is that what |

you recall being said?

A Something along those lines,

I remember that when that came out my reaction
was rather violent., I gave a short =-=- what I hoped was an
impressive little speech about Dow's witness was going to
be knowledgeable, and he would fully disclose all the facts.
And the matter was dropped at that point.

Q Mr, Renfrow, then, didn't say that he warts a
witness who wos not knowledgeable about the facts? That
wasn't his thrust, I take it? His statement was, in light
cf the concern about Temple's earlier statements, that
perhaps there oucht to be someone otbr than Temple, is that

basicallv what he was saying?

e
5]
it
b )
.4
b}
)
r
or
X
]
0
|5
=
b
o
ot

But, as I say, in retrosvect I guess I don't
7 g4 r 2 54
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3ut he felt there ou-ht to be

someone divorced from Temple's earlier conclusions and

maybe unaware of that.

At that point in time I don't think there was

anyone in Midland unaware .’ what Joe Temple said.

Q Did you understand that to be an effort by Mr.

Renfrow to conceal the Temple position?

A I gquess I don't know what his motivations were,

but my reaction was we are not going to put on a Dow

witness in ghat kind of ccntext.

table right now that we're not going to do that. And that's

the way it's going to be.

wasn't pursued.

Q So Renfrow didn't guarrel with that statement by

you at all?

and I got it out on the

Anc the thing was dropped. It

~

A No.
Q Nor did Mr, Bacon?
A No.
Q Nor Mr, Falahee?
A No.
Q Nozr Mr., Nute?
A No.
Q So it was, in effect,
A Nor Mr, Oreffice when I
Q Well, I
HAce- F

'
i o N s

- Feaemal cRemorters, Tne.

444 NCRTH SAMTOL STREIEY

NASHINGTON. S 2. 2000

(202} J47-3760 ) /'.




10

1

12

13

14

is

16

17

18 |

19

45

meeting.

So it was effecﬁively agreed by the six of you
present that there would be a knowledgeable D&w Company
witness presented, fully familiar with ==

A No such agreement was expressed, but it wasn't

pursued. I chopped off the discussion, and I intended that

that was the end of it.

Q Now, vou said you didn't have the impression that

Renfrow had developed this line of thinking before the
meeting., What was the basis for that sort of statement?
A Well, it wasn't led up to in any kind of a

logical way. We just kind of dropped into it,

Q So you had no impression ==
A This was my reaction,
Q So you had no impression that Renfrow came into

that meeting with a design to exclude a knowledgeable Dow
witness from this hearing?
A I didn't have that feeling.

c I see,

Now, this whole thing was characterized in terms

of scmebedy being unaware cf Temple's position. Was there
any discussicn 9¢ a person unaware of or unfamiliar with

the Dow Michigan reccmmendation to the Dow USA bears thats

there be a review cof the contract?

- 1 2 - - -
A I don't recall any discussicns of that nature.
'
.
o — # ~ -
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Q So the whole context of urawareness was in teims

of Joe Temple's prior statements, prior positions, rather
than the Dow Michigan recormendation, is that correct?

A T don't know how you separate those two.

Q But it was focused in on the public statements
that Joe Temple had made earlier?

A Wwell, it was talking about the facts that led
up to Temple's statements, and then Temple's position. I
don't know how you separate that into little pieces. It

was all kind of lumped together.

Q Now, as of September 21 there was no Dow USA
position?

A That's correct,

Q There was a Dow Michigan reccmmendation that

there be a Dow USA positicn developed?
A That's correct,
Q And it was accompanied by some finding, if you

will, by the Dow Michigan group that perhaps the contract

was nct in Dow's interest?

A That's correct.
Q Was there any discussion at that meeting on the
21 that you or the Consumers' pecple present weuld not have

. 11 3 o~ < :
wanted to tell the Licensing 3card or the Licensing preoce

[

thaz there had been a Dow Michigan recommendati,n tc rev

M

=

the Cow=C~nsumers contract?
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A I don't recall that being discussed.

Q Okay.

Now, you then said that you met with Mr, Oreffice

between the 21 and the 24, and you weren't able to identify
the exact setting for that particular meeting.

I take it Mr., Oreffice was located here in

Midland?
A Yes.
Q And, therefore, you might have met him in the

hall, or you might have met him in his office?
A Probably in his office.
Q Okay.

At that time you told Mr. Oreffice of these two
matters that struck you strongly; namely, the question of
who the witness ought to be and the potential of a lawsuit?

A Probably the second one first, the petential of
a $600 million lawsuit, whish was something that docesn't
happen to us very often.

Q And you can't recall whether that meeting with
Mr., Oreffice was alcne or with scme other pecple in Dow?

A I£ there had been anvbody else along it prcbably

weuld have been Lee MNute., But I rather think it was alone.

£

Q And Mr, Creffice also agreed with you that it
ought toc be a kncwledgeable witness presented by Cow?

A Yes.

otce- Traeral Renctters, Une
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Q And that it was to be Temple or anyone else?
A (Pause.,)

Q Or did you focus in on that gquestion?

A I believe he said it should be Joe Temple, at

that time, But we didn't really seriously discuss anyone
else,

Q I think in ans.r to a question by Mr. Olmstead
ycu said no cne suggested the desirability of aveiding any
t¢iscussion befoie the Licensing Board of the contract
situation with Consumers Power Company, is that right?

A I don't recall any discussions.

Q Okay. So just t» button up this last issue, the
witness question, then the strict discussion of the unaware
witness was in the context of all of these prior statements
Joe Temple had taken, and a discussion of let's have socmeone
who is unaware of Joe Temple's prior position, rather than
in the context of any attempt to withhold from the Licensing
Board a discussion of the Dow=-Consumers contract situation?

A I would agree with thac.

Q One of the statements you made about the task
force == vou said the task force was compesed of cecple who
were independent of Joe Temple in the sense that vyou said
they would take an independent view, because Mr. Templ you
saild, was under certain other pressures, was your languace

to Nz, Clmstead, What were thcse other gcressures?

C—

7 : / ' ) 7
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|

A Well, Joe Temple was involved in, as I mentioned,

running the Midland plant., That was his future., That was
his responsibility.

We had Michigan State people here, quality
control people, on his back about using his fossil-fired
plants, We had EPA in the background. They were unhappy
with using those plants, those plants were getting old,

He was fast approaching a time where if he had to have some
independent steam generating capacity, it had to be on the
drawing board and some commitments had to be made.

So he was in a posture where he had to know
whether there was going to be a nuclear plant operating out
here or not, because the timing was critical, the expenses
were mounting. He was under a lot of pressures from that
point of view, that if this plant is going to run we have
to have economical power and steam,

Q So his view of the Consumers Power Company's
Midland project was primarily colored by his concern over
the reliability or availability =- the dates of the avail-
ability of that particular plant?

MR, POTTER: Excuse me., I have an objecticn at
this point.

I den't see how Mr, Hanes could really testify
effectively on what the thcught processes wers of Mr, Temple

and what caused hinm £0 conclurfe what he did, With thas

s & Fmd f R " 7,
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objection on the record, go ahead and answer.

THE WITNESS: Well, I was aware of the pressures
that he was unde.r, and I agree with Mr, Potter that I don't
know all of his intermal thought processes, but certainly
Jce was under a lot of pressures,

BY MR. CITARNOFF: |

Q And Mr, Oreffice set up this group of somewhat more
|

|
look of the Dow~Consumers relationship, without its being in!

|
|

objective pecple because you wanted to get a total objective

the context of the specific needs of the Midland Division,
and in the context of the other pressures that were bey;nd
the managerial division, is that right? "

A I wbuld say that is correct. And I think as a
matter of fact Joe Temple suggested this review himself,
recognizing these very factors,

Q In fact, he had recommended == I think it's '
reflected in Board Exhibit Number 1 in this case, that was

a letter to Mr, Oreffice where he recommended the establish-

ment of the review group on a corporate basis, is that right?

u
A I can't qucc exhibit numbers and so on, but |

|

I'm sure that's righs, f

Q What was the purpcse of the September 24 meeting?
Y Well, I didn't call that meeting, It was, I

guess, a hicher-level versiocn of

The review panel, Cow manacement, needed =9 have a d

c‘,:ce- 7:.:/:‘:.‘.'./’ .:"?c:c:.‘:‘::. ﬁnc.
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¢irst-hand, unfiltered view of the Consumcrs Power posture
of the status of the hearings, and they needed that direct
input from Consumers Power. So it was called to give
Consumers that direct chance to input to Dow.

Q One of the inputs was tc¢ discuss at a higher
level the nature of the forthcoming hearings?

A Yes.

Q Another input was, in light of the September 21
meeting, to acgquaint Mr, Oreffice and other senior manage=
ment with ' he possibility of a lawsuit if the contract was
terminatedf

A Give them a chance == well, give Consumers a

chance to do whatever they wanted %o do. We had already

told then about the September 21 meeting, so that was known

at the time,

Q Was t.e fiatement -~ there were statements made

again about the possibill*y of a lawsuit by Consumers Power,

weren't ther=2?

A Yes, 1ere were.

Q and that was made by Mr., Aymond, I think you
said?

A Yes.

Q e= zather than MMr, Falahee a%t that geoint?

>
'

SCSI L o a7 A . i3
think Mz, Avmonéd did meost cf the talking, ¢
- 1 3 - 5 - . - . .

Falahee mav have joinecd 1n sometines,

- :-v .
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matter of information, wouldn't it?

A I would say so,'yes.

Q Okay. And if, in fact, whether it's a Consumers
case or some other potential situation, if in fact the
ﬁontracting party or the person with whom you had a contrac-
tual relationship wouldn't tell you that the potential
consequences of some Dow action might lead to some litiga-
tion, you would feel that you were missing some information
at that point, wouldn't you?

A That was the purpose of that meeting, is to get
direct information from Consumers and a chance to ask
questions,

Q About the potaential for a lawsuit, as well as
a.. 'thing else, is that right?

A Right.

Q At that meeting did Mr., Aymond or anyone else
from Consumers Power Company urge Dow to present any testi-
mony that would be less than truthful?

A No.

Q Incidentally, at the September 21 meeting was
there anv indication from Mr, Bacon, Mr, Aymond, Mr,

e ¥t 3 )
Falahee that the

0

ecvle should present any informaticn that
was less than truthful?

A NO.

Q tlas there any discussicn at the September 24

-, il | . ~ 1
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meeting about the choice of a Dow witness, whether it should |

be Mr., Temple or somecne else?

A I don't recall that that was resolved at that
time., I think it was later.

Q I thought you sail earlier ==

A Well, earlier than that Mr. Oreffice had said
in his opinion it should be Joe Temple, but I don't know
that that was finally agreed upon until sometime later~,

Q You might wish tc consult your notes. I den't

see any reference in those notes to discussion of witnesses,

do ycu?

A If you'll see in those noteg, they obvicusly
weren‘t complete, because ~=- I don't even know where they
are, but = =

Q I'm talking about the September 24 meeting, where
you had indicated ==

A The meeting started out with a presentation. I
think Joe Temple had some fairly formal opening remarks,
and Mr, Aymond had a fairly formal opening remarks, back=~
ground. And my notes scrt of picked up after all those

f£ormal remarks had been made,

| 4
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A Right.
Q So it's not your recollection that there was any

discussion at all about the Dow witness at the September 24

neeting?
A I don't think there was any Zis~ussiocon.
Q Was there any discussion at that meeting of

withholding from the Licensing Board any information with
regard to the Consumers Power Company=-Dow contract?

A Not that I recall.

Q ﬁas there any discussion at that meeting of
withholding from the Licensing Board any discussion of the
Dow Michigan :ecomﬁendation?

A Not that I recail.

The whole world knew by then, anyway.

Q 0f the Dow Micﬁigan recommendation?

2 I think sc.

Q Tell me about that, how =-

A It was in the newspaper. And there had been

phone discussicns, and Consumers had talked about it., And
I think it was generally pretty well publicized, what Jce
Temple had said,

x - 1s 4 - - 19 3
Are we talking == as I recall, an

if {'m wreng == there was a 1975 statament :v Mr, Temrle
4 -1, )
that l've gseen, but are you sayinzs that there was a Mr,
i P 3 i mA = g
ienple’ s statement in the period of Sentember 1376 which
g . g g g 7
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reflected the Dow Michigan re~ommendation?

A I can’t give you dates, but I think it was in
the newspapers that Joe Temple had been quoted as saying
that :=his was no longer a gcod situation for Dow.

| MR. CHARNOFF: O0ff the record for a minute.
(Discussion off the recor”.)
MR. CHARNCFF: Back on the record.

BY MR, CHARNOFF:

Q At the September 21 meeting Mr. Falahee, you
said, discussed the Consumers contract and what he felt at
least the contract required in terms of Dow support of
Consumers at the Licensing hearing.

Could you summarize what the nature of that
support was that Mr, Falahee thought that contract ought to
require?

A Well, he felt that that support requirement
probably went beyond the Dow position that we fel%: support
meant, that we would provide engineering type witnesses who
would come up with factual informaticn, and that that

atisfied our requirements under that part of the contract.

Mr, FPalahee £21t that that required further

actisn cn Dow, that we e.ould actively come in and support

their position i. 2.1 wavs, =95 try and help the licensing,
Q Did it mean that vou had to take a corporate

cosition with recard to the ongoing project taat was

P 2 N
&S Jederal okepeottets, Jne
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consistent with theirs?

MR, POTTER: Consistent with whose?

MR, CHARNOFF:; Consumers.

THE WITNESS: No, I don't recall him putting it
in quite those terms. He put it in the posture that if we
came out and took a position that resulted in their loss
of the license because we were no longer supportive of the
project, and so on, that that, certainly he thought, would
be in violation of the contract.

BY MR, CuARNOFF:

Q And that was the basis, among others, for his
statement that if the contract were terminated there might

be a lawsuit?

A Might be? He said there would be. There wasn't

any question about that whatsocever.

MR, CHARNOFF: I think that's all the guestions
we have,

MR, POTTER: 1I'd like to have just about two
minutes to talk with Mr, Davis,

(Recess.)

BY MR, POTTER:

Q Mr., Hanes, I just have a few cuestions.

Earlier in ycur testimony when 7ou were rassenc-

ire to questiocns from !r. Olmstead you were talking about
a period of time acparently after these meetings of 2=21-73

v - ]
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and 9-24-76 when the Temple testimony was being prepared
for submission to the Nuclear Regulatory Commission Board.

I believe you said at some point that they

reported back to you., Can you tell me who the "they" you were

referring to . :?

A That would be Lee Nute and Milt VWessel.
Q Okay. Now, as Mr, Charnoff pointed out in his

examination of you, you took minutes == not minutes, but
rather notes, at both the 3-21-76 meeting and the 9-24-76
meeting, is that correct?

A Yes.

Q And it's vour practice, I believe you testified,
to note down in notes that you take at meetings those
subjects that you regard as significant, is that correct?

A That's correct.

Q Would you take a moment and review your 9=21-76
meeting notes and tell me whether there's any reference to
the Renfrow statement in there?

A Which Renfrow statement?

Q The one that you testified to earlier, both to
Mr. Olmstead's examination and also during Mr. Charnoff's
examination, relating to the witness, the Dow witness.,

ey - - \ .4 . . 3
MR, CHARIOFT: The witness who would be unaware

7 -2 J D 7
oTrces Jedetal SN\egpotters, nc .
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Mr. Renfrow made during the course of the 9-21-76 meeting
regarding the use of the Dow witness., I will subsequently
ask the guestion, what's his best recollection as to =-
THE WITHESS: No, there's no reference to that.
BY MR, POTTER:
Q Is there any particular reason why that cdoesn't
appear in your notes?
A Yes.

Because when that conversation started

down that line, I was starting to prepare mentally my other

10

1"

12

13

14

15 |

1€

17

speech that the Dow witness was going to be open and
knewledgeable, ané candid. I guess candid may not be a

fair word, because nothing was suggested that they not be

candid, but that the Dow witness would be knowledgeable and

he would tell the whole story.

Q

Now, as Mr, Charncff brought ocut, before Mr,

Renfrow said whatever he said there apparently was what I

might call
discussion
Mr, Temple
A
Q

resolved,

Ih

the use 9

- -

Mr. Renfrow then macde a stat

an antecedent discussion in which there was some
made by a number of people regarding the use of
as a witness, is that correct?

Yes,

And then, however that particular subject was

]

.-

a witness from the Cow
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Q All right. What is your best recollection of
what Mr. Renfrow said?

A It was along the lines of maybe we could have a
witness who was unaware of Mr, Temple's recommendation.

T guess that's about all I recall. But when he was
suagesting this, I took it seriously enough that I felt

I had to respond and straighten the record out at that
moment, that the Dow witness was going to be knowledgeable
and that he was going to testify fully, and that's how I
responded.

Q Does that mean that you interpreted whatever was
said by Mr. Renfrow then to mean somebody who knew less
than Mr. Temple did was to be called as a witness? Or
what did you understand him to mean?

A Well, I understood that his suggestion =-- as |
say, the way it came out, it was sort of spontanecus. The
way it came out, I tock it seriously enough that he was
suggesting maybe tha% Dow should provide a witness that was
not knowledgeable, and that I wanted to clear the air right
then that any witness that Dow supplied would be knowledge=-
able 2ad that he would testify fully and accurately as tc

: &
the f[acts.

» - } . - - -
And I intended that to cut ¢o££ that conversatic
a‘f—- - - .- mA s A4 31 - Cupp——. EE& & ey o
-v.sc_ e Se LlNes, anld ile K30 bl At Ut 033 el CONVEersa=
P 4 . 32 - ] s ' -
ticn aleng ticse .ines., As I recall there wasn't any more
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discussion about it.

Q Now, when you séy you interpreted whatever was
said o mean that a Dow witnuess who was not knowledgeable
was to be tendered as a witness, according to your under-
étanding, now, was he not to be knowledgeable on any specifi
area, or on the subject matter generally, or what? What
did you understand the meaning to imply?

A ¥2ll, Mr, Potter, I didn't know quite where the
line of inguiry or suggestion was headed, and it was my
intention to chop it off, whichever direction it was headed
down. And I, in fact, did do that, by my statement as to
the nature of who == not who, but the gqualifications of the
Dow witness and the nature of his testimony.

Q I'm going to refer you to page 3 of your notes
of the 9-21-76 meeting and again I'm going to call your
attention to the line in the middle of the page, just
above the reference to Mr,., Decker, where it says == I'm
queting from the notes:

®*If live up to X..." which I take it is your
abbreviation for contract?

A Right.

"

~ ”n Lo 1 - - . 1 L
. «+ st NO longer eccncnrically wviable., And

- ' - -2
thers's a period there.

" g A -~ 21y mers " Prone s
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A ", ..will sue Dow for contract violation."

Q Are those two sent .ces connected, or are they
independent thoughts?

A I think they're independent thoughts. The first
one is one sentence, if we live up to the contract but it's
no longer =-- but if we testify that a nuclear power plant
here is no longer economically viable, then the following
is that they would then sue Dow for a contract violation.

Q Now, that's in the conjunctive then., Am I
correct in understanding that the statement that was made
that vou wrote down is that if Dow lives up %o the contract

but then states that it's no longer eccnomically viable =-

A Well, if we testify along that line.

Q‘ That a lawsuit would follow?

A Yes.

Q And who did that statement come from?

A Mr., Falahee. Again, that's not verbatim. That

was my interpretation of what he was saying.
Q I understand.
MR, POTTER: I haven't anything else. Thank you.
MR, OLMSTEAD: I would like to have a ccuple of
redirect questicns, i€ I might,
REDIRICT EXAMINATION

2Y MR OLMSTEAD
5Y MR. OLMSTE

Fas 3

[}

- o n .
I want 20 follow up on the discussi

on that vour
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counsel, Mr, Potter, and I had on the privilege question,
in that I asked you questicns as to whether there had been
legal advice on Dow's position relative to the contract
and whether thev cculd sue for breach or delay, and the
6bjection was tendered that you could answer as to Mr.
Wessel and in-house counsel, but there was an objection
interposed as to any counsel from cutside, other than Mr.
Wessel.

Tue guestion I'd like *o0 ask you is if there
were any instances w" 2re other counsel besides in-house
counsel and Mr, Wessel communicated with you or with any
other Dow officials, to your knowledge, concerning Dow's
legal liabilities, rights or responsibilities uander the
contraét?

MR, POTTER: Excuse me, Before the witness
answers, I have no objection to him responding as to the
fact of yea or nay, whether there was ommunication. 3But
you're ==

MR, OLMSTEAD: That's why I'm asking the questiocn

MR, POTTER: All right,

THE WITNESS: The answer is ves, we did ietain

s 2 R b 1 : . - .
cutside counsel tc write scme legal opinions for our
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BY MR, OLMSTEAD: |

Q On the Dow=Consumers steam contract? i
A Yes. |
Q Subsequent to the Court of Appeals remand?

A Yes. E
Q Subsequent to the Dow corporate review?

A I guess before and subsequent to that time.

Q Are you, on behalf of Dow Chemical Corperaticn,

asserting attorney-client privilege with regard to those

communications? !
A Yes, !
Q How many conversations tock place with regard to

this subject or communications are there to which you assert
a privilege?

MR, POTTER: I'ﬁ going to cbject to any further
examination., Mr, Hanes can make the decision, but ==

MR, OTMSTEAD: I'm not asking him for the l

substance of the =-

MR, POTTER: I understand. But I want this
record toc be clear we're not waiving the privilege at this
point, and I think the fact of the ccntact has been made,
and I think that's enouch. Anéd I think that any further

S TS , :
comment runs the risk that privilegce mav well be waived,

M Ty v L]
THE WITNESS: I cdecline to answer,

willion. Fodseal &R
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BY MR. OLMSTEAD:

Q0 What are the names of the attorneys who provided

such information?

MR, POTTER: Same objection.

MR, OLMSTEAD: Privilece does not cover :he
names of the attorneys.

MR, POTTER: That's arguable,

MR, OLMSTEAD: Well, I think it's fairly clear
under the Federal Rules that privilege does not attach
to the names of the counsel who provide =-

MR. POTTER: If I'm wrong in my interpretation,

then we'll subsequently have to supply the names of counsel,

but I object.

THE WITNESS: I will follow my lawyer's advice.

MR, CLMSTEAD: Well, I could give you a number
of case cites of federal courts that ==

MR, POTTER: ‘'ell, Mr, Olmstead, I haven't had
a chance to research th: s question in depth, and I'm not
going to waive the point now. If I'm wrong, you'll
certainly be supplied with the information later.

BY MR. OLMSTEAD:

his informaticn which you assert was

-

Q Was

o

privileged cormmunicated to anvone else in the Dew corrora=

E - 1 -
» Other than legal staff,

'n

A Not that I'm aware o

7 - # o
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Q Have you discussed the matters with anyone

besides your counsel?

MR, POTTER: "“These matters" refers to what, now?

MR, OLMSTEAD: The matters that you assert are ;
privileged.

THE WITNESS: The genrcal subject matter, of |
course, has been discussed all over. But the legal advice
and interpretation, and so on . . .

BY MR, OLMSTEAD:

Q Qkay.

The second question I'd like to ask is:

With regard to these conversations which you
attribute to Mr, Renfrow concerning the lack of a knowledge-
able witness being a possibility, what was your impression
of Mr,., Renfrow? '

Let me back up. Had you met Mr, Renfrow
previous to this meeting?

A No.

Q Were you familiar with the law £irm that he |

was a member of? ‘
A No. |
Q Did vou have an impression as to which attorney

-

for Consumers Power was the lead attorney?

MR, POTTER: At what point in time?
MR, OLMSTEAD: At that meetinc.
7 s I # 5 : 7
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MR, POTTER: The 9-21-76 meeting?

MR, OLMSTEAD: Yes.

THE WITNESS: Well, Mr, Renfrow did most of the
talking in that meeting., But I guess if I had really
Qanted a discussion, I would have asked Mr. Falahee.

Mr. Renfrow really was following the details of
the hearing. He was very knowledgeable in that area.. He
was educating us in that regard.,

I guess I felt that if a lead at:torney is the

guy who makes the final decision, I thought Mr, Falahee

would,
MR, OLMSTEAD: That's all I have,
MR. CHARNOFF: I have a couple of questions,
RECROSS=EXAMINATION
BY MR, CHARNOFF:
Q Did Mr. Falahee express any opinions about

having a witness uraware of Mr, Temple's prior statements
or positicns?

A No.

Q Did ycu understand Mr, Renfrow's response to
the discussion of Mr, Temple's suitabilitv as a witness o

be any xind of effort to present somebodv who weuld not

(¢
0

(8]
O

knowledgeable about the Dow corperate .

sition?

MR, POTTER: Excuse me., At the point ¢f the

= =

3=-21-75 meeting, as I understand, there wasn't a Dow

— / . s ) Ve
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corporate position.
BY MR. CHARNOFFE

Q whatever the Dow corporate pesition would be at
the time of the hearing.

A No.

Q So you're saying that there was no effort, or
there was not a suggestion that there be somebedy not
knowledgeable about the Dow ccrporate position whenever
that hearing would be held, is that correct?

A There was no Dow corporate position, so the
answer is we didn't get into that,

Q But it was assumed that there'd ke a Dow
corporate position to be articulated at the hearing
whenever it tock place, is that correct?

A Right.

Q has Mr., Renfrow's statement, as you understocod
it, addressed to the suggesticn that there be somebody who
would not be knowledgeable akcut that Dow position to be

presented at the hearing?

A No, -
Q Now, if I could ask you to turn to Exhibit 64,
which are vour notes cof the Sertember 24 meetinog, I believe

™

this was at page 2 == do you have a cony of that, sirz?

I'm not sure it's in that package ==
A I handed it back to socmebody.
’ = J 2 - Ve
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MR, POTTER: I have it.

(Document hande& to the witness.)

MR, POTTER: The witness has been handed a copy
of the September 24, 1976 notes.

BY MR, CHARNOFF:

Q I ask you, Mr, Hanes, to turn to page 3. Down
in the second paragraph there's a statement that Mr., Aymond |
said that if these things happened they would sue Dow for
losses alleqing a breach of contract by Dow, on the theory
that repudiation is a breach, and said if Dow acts to
frustrate Consumers Power is less clear, Ccnsumers Power
is entitled to Dow's support for the project.

Could you elaborate a little bit on the fine
point between breach or repudiation and frustration, as you
understcod it in that paragragh when you were quoting that?

A (Pause.)

Q This is not intended to be a test of law., I'm

just curious as to . .

A Well, I think repudiation clearly, if Dow takes

the position that the contract is no leonger in force, is

not advantageous to Dow, == this is back on page 2 == to

me that would be a ¢

sudiation,
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bound by the contract whether it's a bad deal or not, and
that would tend to frustrate it.

I guess that would be as close as I could come
at this late date, in distinguishing them.

Q And at that point what Mr. Aymond was saying
was that, while it's less clear there might still be a
lawsuit., Is that what you ==

A Yes.

Q Now, turning back to page 3 of your notes of
the September 21 meeting, Mr. Potter discussed with you ==
do you have that, sir?

A Yes.

Q You were talking about some sort of conjunctive
relaticnship between thosg two sentences, that "If live
up to contract, but no longer econcmically viable., Will
sue Dow for contract violation" and so on.

Is that in a sense == I think you attributed
this basic proposition in the shorthand notes to Mr.

Falahee's statements at the September 21 meeting, is that

correct?
A That's correct,
Q Now, do you understand your statement with

3 \ e ! 1] -
recard to Mr, Falahee's statement as

vour shershand notes there to be rellective oI tialis concept
af frustration that Mr. Avmend was talking about?
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A Well, my feeling was that in the initial meeting
on September 21 that Mr, Falahee came on very strong to get
our attention, and they had fine-tuned their pesition, and |
that Mr, Aymond's breakdown was in more detail, with more
variations, in the time between that meeting and the 24th
meeting that Consumers had clarified their position somewhat |
over what Mr, Falahee had expressed to us,

Q You den't know that in fact that was or was not
what Mr, Falahee was thinking when he said whatever he said
on the 21? '

A I don't know, no. This is my interpretation of
what he said, and it's not verbatim as to what he said.

Q Okay.

Now, the notes are admittedly shorthand, aren't

they?
A Yes,
Q -= of the September 21? |
A Yes, my own version of shorthand. |
Q Your own version of shorthand. Do you have any

idea, as the discussion was being presented by Mr, Falahee |
at the time, if you were to write a complete paragraph
instead of the shorthand notes that you have there, whether
there would be any sentences vou would insert between those
two sentences there, 1f yocu had &0 reccllect that basic
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the extent we did in the next mecting,

meanings were,

So I guess I would not

76

in that meeting to

as to just what the

inserc any sentences. |

Q But Mr. Falahee didn't talk ~= I've met Mr,

Falahee, and he doesn't talk the way these notes read, does

he?
A I hope not.
Q Well, did he talk the way these notes read?
A No. He in fact did not. As I say, this is not

what ﬁe said. This is my understanding of what he said.
Q So there was in effect a somewhat more elaborate

oral statement?

A Yes.
MR, CHARNOFF: I don't think I nave any more
questions.
MR, POTTER: Nothing further.
MR, OLMSTEAD: Off the record.

(Discussion cff the record.)

MR. OLMSTEAD: All right, that concludes this
witness.
We'll recess until 10:30,
(“hereupen, at 10:10 a.m., the taking of the
deposition was ceonclucdec.)
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1éa I, William E, Landon , Court Repovtir <o

171 hereb certify that the testimony contained herein is a *true
" d Y

record of che testimony given by said witrness, and I furilher

certify that 1 am neither attorney nor counsel for, reilnted

20! to or employved by any of the partiecs to the action in wi

] 21| this statement is taken; and, furtner, that I am not
i
22 relative or an emplovee of anv attorney or counsel employed
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251 hy the parties hereto, or f{inancially interested 1in the

24 action.
Log = Federal Repoiturs,




