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UNITED STATES OF AMERICA

NUCLEAR REGULATORY COMMISSION

DEPOSITION OF PAUL OREFFICE

Dow Center

Patrick Road and Abbot Street
Building 2030

Executive Wing

Midland, Michigan

Monday, 14 May 1979

Deposition of PAUL OREFFICE, called for examination at

10:35 a.m., pursuant to prehearing conference order of the
Atomic Safety and Licensing Board, before Helen M. Rabbage,
a notary public in and for the County of Midland, State of
Michigan, when were present on behalf of the respective

parties:

WILLIAM J. OLMSTEAD, Esq., Office of Executive Legal
Directcr, U. S. Nuclear Regulatory Commissicn,
Washington, D. C,, on behalf of the NRC Regulatory
staff.

WILLIAM C, POTTER, Jr., Esg., Fischer, Franklin, Ford,
Simon & Hogg, 1700 Guardian Building, Detroit,
Michigan;

R. L. DAVIS, Esqg., Michigan Division, Legal Department,
47 Building, Midland, Michigan 48640; and

LESLIE F. NUTE, Esq., Dow Chemical Company, Midland,
Michigan 48640, on behalf of Dow Chemical Company.

GERALD CHARNOFY, Esg., and ALLEN WEISBARD, Esq.,
Shaw, Pittman, Potts & Trowbridge, 1800 M Street,
N.W., Washiacgten, D. C, 20036, on behalf of
Consumers Power Company,.

-y

< .
OCne First Mational Plaza, Chicaco, Illinois
on behalf of Ccnsumers Power Ccmpanvy.

RCNALD G. ZAMARIN, Esc., Isham, Lincoln & 3Seale
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ddd MORTH ZAPITSL STREXIT
WASHINGTON, 3.4 10001
202) 3473700




19

n

12

13

14

15

16

17

18

WITNESS:

Paul Oreffice

EXHIBITS:

{None.)
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MR. OLMSTEAD: On the record,
Whereupon,
PAUL OREFFICE
was called as a witness and, having been fiést duly sweorn,
was examined and testified as follows:

MR, OLMSTEAD: Mr, Oreffice, I'm William J.
Olmstead, counsel for the Nuclear Regulatory Commissiocn
staff,

The purpcse of this deposition s a discovery
depcosition he! .o prepare for a case which has been
scheduled for hearings in July of this year, 1979, pursuant
to the Nuclear Regulatory Commission's Atomic Safety and
Licensing Board's prehearing conference order of May 3,
1979.

The issues for that hearing in July are:

(1) Whether there was an attempt by the parties
or the attorneys to prevent full disclosure of, or to
withhecld relevant factual information from the Licensing
Board -~ the suspensiocn hearings;

(2) Whether there was a failure to make affirma-

-

tive full disclosure on the recors of material

"
fu
0
o
n
L3 ]
I
+
fu
or
]

ing tc Dow'’s intentions concerning rerfcrmance 9f its
centract with Consumers;

(3) Whether there was an attempt %o Presenz

- » - /
4‘45‘ nna Hez- Federal cRezorters, Jne
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misleading testimeny to the Licensing Board concerning

Dow's intentions;

(4) Whether any of the parties or attorneys
attempted to mislead the Licensing Board concerning the
preparation or presentation of the Temple testimony; and

(5) Wwhat sanctions, if any, should be imposed

as a result of affirmative findings cn any of the abeove

issues.
DIRECT EXAMINATION
BY MR. OLMSTEAD: |
Q On February 2, 1977 you were sworn as & witness i

on behalf oI Dow Chemical Company in the Midland rema.d
proceeding in Chicago, Illincis. Do you recall appeari ‘g

and testifying in that proceeding?

A Yes, I do.

Q dave you since had occasion to review that E
|

testimony?

A I have read it, ves. ;

Q Did anycne else assist you in that review? ;

A What do you mean, did anvbody assist me? |

Q Was scmebodldv else rresent that you discussed your

testineony ==
A No, ther=2 was not. When I reviewed it immediatelv

I reviewed it for anything that might have been iacer

"
1]
0
o

anc I believe I gave my input on some misspellincs cf thincs,

7 . -
e Federal cRescriers, Unc 4 44 ’
Add NOAR™W SAMTOL STREIXT
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I thin:  uebody else might have been present in that sense.

.

I have recently reviewed it again by myself,

|
i

Q Okay. At transcript page 2688 you testified that |

you were employed by the Dow Chemical Company, President
of Dow Chemical, USA, a member of the Board of Directors
of Dow Chemical, a member of the Dow Executive Committee,
Finance Committee, and the Public Interest Committen.

Has there been any change in your positien with
the Low Chemical Company since that time?

A Yes, there has. I am now President and Chief
Executive 0fficer of the Dow Chemical Company. Also
Chairman of the Executive Committee. I am no longer on the
Finance and Public Interest Committees.

Q Thank you.

Do you recall having read the testimony of ..
Temple as presented in that proceeding?

A . have not read the whole of his testimony.
Several years ago == I'm talking about 77 == after the
thing, I scanned scme of it, but I d&id not read the whole
thing.

o] You testified at pace 2639, which I believe is
the next nace there, that the testimeny cf Mr, Temcle and

ccuratel:

your testimeny

v
'S

reflected the Dow cerperate

sesiticn as of that date, February 2, 1977,

A mhas ig correc=. Vish one thing, that I statec
ez Feder [ cResortens, Jne 4 L} Vi a¥aV

dd NORTH CAPITOL STREXT
WASHINGTON, 0.4 20001
L1202 347-370C
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then, that I want to make sure we always keep clear we
call it a corporate pesition, but it was the Dow Chemical,
USA board at the time., It was not the Dow Chemical
Company's corporate board that made these decisions,
because we keep our operating decisions pretty well to
our divisions,

MR, POTTER: Excuse me just one second, I just
want to clarify for the record == I'm sure the court
reporter has already done so == but I just want to make it
clear, at the time these guestions are coming in, Mr,
Oreffice does have a copy before him of the testimeny that
we gave him earlier, and he's making references to it in
answering the gquestions.

Go ihead. Thank you.

BY MR, OLMSTEAD:

Q Does the testimony that you are row referring
to still currently reflect t..2 Dow USA pesition?

A I don't know if I understand the gquestion. Does
the testimeony still reflect today's position? Has anything
changeé since '772

Q Right.

A Well, I can't tell vou accurately what chances
have cccurred, There's been a new contract signed with
Consumers Power wnich has macde scme changes, and [ have

£rankly not followed the details cn those because of my

p— ’ » -~ -
Hee- Federal Revcriens, Jne 441 007
4ds HOMTH CAAITOL STREXT ol
WASHINGTON, 2.5 20001
L202) 34T7-37T0C
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new responsibilities over the last year, But the-e's
certainly nothing in my testimony in '77 that I've seen

that I would want to change,

Q During that testimony of 1977 you indicated that

you had ordered a review of the Dow pesitione- 1 assume
you meant the Dow USA position?

A Correct.

Q == with regard to the alternative of purchasing
steam from the Midland Nuclear Power Plant.

When did you order that review?

MR, POTTER: Excuse me, Mr, Olmstead. I want
to clarify something. I think you seid you were referring
to the Dow position as being the Dow USA position. I
think the review was to review the Dow Michigan Division
position.

THE WITNESS: Well, it was the Dow USA position
with reference to the Dow Michigan Division, They estab-
lisi.ed the position. We were reviewiry their pesition,

BY MR, OLMSTEAD:

Q And the guestion is: When did vou o. der that
review?

A In September of 1976,

Q Was that before or followinc & meeting of the

boari, the Dow USA bocard, concerning the presentation of

-

the Midland Division?

v — y . ~ ‘4
oce- Jedetal Regottens, Jne J ] A N 08
Add NORTH CAPTTOL STREXT J
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A The review was ordered before, The Board met

after, to consider the recommendations of the Michigan |

Division.

Q So the decision to order a review was yours
alone?

A Essentially.

Q How did you learnm of the Michigan Division's %

pesition concerning the long=-term desirability of nuclear

steam?
A From Mr,., Temple.
e Did you have ar nther discussions with either

Dow USA personnel or Cow, Midland Division personnel prior |
to ordering a review of the Dow posit’n on the nuclear

steam contract?

-} That's 2-1/2 years 1¢o. I've had a lot of
respongibilities. I don't want to give you an answer that's%
not 100 percent accurate. I don't remember having a., |
others except for Mr, Rocke, Mr. David Rooke, who was
present during a discussion I nad with Mr. Temple. I
remember that.

But essentiallv no. Essentially I locked at the
recommendations of the Mi higan Division and said that I
#houcht that a review needed to De done,

3ut, as I said, 2-1/2 vears nhave gene by, and

I may have talked tc cne cf my other 1 ng asscclates.
;T o 2 S N -
Hee- Tederal cRevcrzens, Jnc 4 4 A nHNA
44s NORTH CASITOL STREET v/
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Q All right. Who was Mr. Rocke?

A Mr. Rocke at the time == he's currently President
of Dow Chemical USA. He took my job. At the time,
September 1976, I'm not sure if he was already head of
operations, vice president in charge of operations of Dow
Chemical USA, or i~ he was just assuming that position and
he was still head of our hydrocarbons and energy.

In either situation he would have been very
deeply involved, I don't remember the exact date, because
there were several chances in those days occasioned by the
death of one of cur top people.

Q Do you recall what specific guidance you gave to
the review grcup?

A What specific guidance? Essentially -- well, I
don't know what you mean by specific == essentially I

wanted a whole review of the matter, to see whe:.e we were

going.
Q But you didn't just say do a whole review, you ==
A Well, we had a reccrmendaticn £r the Michigan

Division, and I asked them to take a look at the recommen-a-

tion of Michigan Division to see what our position should

Q T have here a dociment which was in the uncer-

lving proceeding, Midland Intervenors Ixdibit Numbez £0.

mhig is Exhibit DD, which is called "Draft LFN" whica I
- 7—. [ 7 - fv
oce- Tederal oKesotters, Unc
Add NORTH CAMTOL STREIT
4 14 A A A
WASHINGTON, 3.2, 2000" 4 ]
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believe is Lee F, Nute, "Outline Supplied by Consumers
Power, October 6, 1976," which I'm going to shrw to you,
Mr, Oreffice, and =-

MR, CHARNOFF: Just one moment, please, while we
get that out.

(Pause.)

MR, CHARNOFF: Okay, we have it.

(Document handed to the witness.)

8Y MR, OLMSTEAD:

Q I want to go over =-- there is a page, and then
there's a numbeix 2, and then there's another page with the
Roman numeral II, Then there's a Roman numeral III, then
Roman numeral IV of that testimony.

The first page of Roman numeral IV == this was
entitled, "Dow Chemical USA Review of Michigan Division
Position."

Mr, Oreffice, I'm going to ask you to take a
moment to read IVe=A, Scope of the Review.

(Witness reviewing document.)

A Okavy.
Q The aext tc the last sentence ¢f that paragrach
savs:
‘The group's conclusions were to De consistent
with Dow's contract oblications with Consumers Fower,

ané Dow's consent order with the Michigan Air Polluticon

Ty O R 1,
o¥ce- Jeaeral cReportters, Jne
4dda NCRTHM SAMTOL STREET 4
WASHINGTON, 3.5, 20001
(202) 3T 3700
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Control position."
Do you recall giving guidance to the group, the
review group, of that type?
A These are the group's conclusions. I don't see
how that has anything to do with my ==
Q wWell ==
A I+ has nothing to do with the guidance I may

have given them.,

|

Q The paragraph says that you formed an independent

review group, and the group was told to conduct an inde-
pendent review,

A That is correct.

Q And then it says:

*The group's conclusions were to be..." which
T take to mean that was some guidance given to the group as
to how they were to conduct this review. My guestion is
whether you recall giving guidance of that type.

A It makes sense, but I don't == I do not recall
2-1/2 vears later exactly what the instructions were I had
given them,

Q When were veu informed of the conclusicns of the
review croup?

A T believe the first time was at a meetinc ==
the T. S. Area overuting boari that heard the whole revisw.

3ut, again, if they gave me any advanced nctice of what

c‘;:t- Jeaezal ;‘ee.:’cﬁeﬁ. .‘f’r:c. d 12 ”ow
4hd NORTH ZAPITOL STRELT 44 ‘
WASHINGTSN, 2.4 20001
202) 3473700
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they were going to say, I consider it immaterial, but I
just don't remember.
c Did you recall receiving those recommendai.ions
before or after you met with Consumers Power's personnel

concerning the contrcet?

-

-1 Without looking at a calendar, there's no way

can remember the minutiae of what day what happened.

Q Do you still have a calendar from that time
period?

R I'm sure I have.

Q Along that same transcript page there, you

testified that there had been no threats of litigation
concerning the Dow=Consumers conﬁract from consumers prior
to September 1976,
A What page are you on?
Q I think it's the next pagre
MR, CHARNOFF: What transcript number?
MR, OLMSTEAD: Well, it should be about 263%2, or
is it =942
Here it is., Page 2632.

THE WITNESS: That testimony is correct, to mv
- ’ -

knowledce,
BY MR, QLMSTEAD:
Q Were vou awarse ¢, or Cii vou recelve anv

succestions from Consumers Power that they might sue if Dow

- p— ’ i .y
ez Teaeral cFemorters, Une 4 4 d 11 7
4dd NORTH SAPTDL STREXDT -
WASHINGTIN, D.4. 20001
‘203) 34T 3700
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failed to support == to continue to s .ppert the contract?

A Yes,
Q Who made those?
A Well, I think if ycu'll go over this testimony

it was amply stated, and I'm sure my mind was fresher in
'77 on these events than it is today.
There were some suggestions == I heard about it
fore meeting with Consumers, but then at the meeting we
had with Consumers sometime in ==
Q Septenbker 24,
A == September 24, Mr., Aymond, then Chief

Executive Officer of Consumers Power Company,

|
|
|
|

Q And you considered that a trreat?
A I cert. .aly did at the time.,
Q Did you discuss this threat with anvone following'

the meeting?

A Ch, I'm sure I did, with my pecrple.
Q Do ycu recall anvone in particular?
A Nc., I'm guessing now, but I'm sure I must have

discussed it with Mr, Temple ané Mr. Rooke. Poss.h.y with
Mr. Nute, but I deon't know for sure.

Q At any time did Dow consider suinc Consumers
under the contracs?

-

fes, we Cid, as I stated in mv testimenv ia '77.

e

Q Were these thoughts communicated ¢o Consumers?

4 —"V ' » -~ /,
STCe- Jeaeral cRepotiers, Une Pra
ddad NORTW C.PITCSL STREET 01 4
WASHINGTON, .8 20001
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A T believe so, bu. I éid not communicate it. I'm

not certain.

Q If those thoughts were communicated to Consumers,

would you consider those to be threats?
A Well, maybe a counter -- you can call it a
counter to a threat.

MR, OLMSTEAD: I want to show Mr, Oreffice a
memorandum from Mr. R.C. Youncdahl to the iles, dated
September 16, 1376, and ask him to review t. at,

(Document handed to the witness.)

(Witness reviewing document.,)

THE WITNESS: Yes, sir.

BY MR, OLMSTEAD:

Q All right. You will note that there are seven
Dow task force assignments listed by Mr. Youngdahl, which
thr memo indicates were communicated to him by Mr, Tample,
of the Dow Company. And cJonsumers Power was invited to
comment on the == guote =-- legal aspects of the decisien,
which I assume was the Midland [ow position which was
communicated to Mr., Youngdahl.

MR, POTTER: Is that your guestion?

3¥Y MR, OLMSTEAD:

Q Well, this report fvom Temple to Youngdakhl
inéicates that you have appointed a task force which is to
do seven things, anc that Consumers Power is being invited

o d

Sree- Jedezal :ﬁﬂ:eeufa ﬁ%c

WASHINGTON, 2.5. 20001
(202) 3a7370C
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to comment (n the legal aspects of the decision.
Do you feel that that's a correct paraphrase of
the memorandum to files?
MR, POTTER: Well, I want to object.
MR, OLMSTEAD: Well, let me == I'll say it.
BY MR, OLMSTEAD:
Q Item number 2 here says:
"Review the legal aspects of tre decision, past
present and future. Consumers Power Company is

invited to make comments."

Do you have any doubt that that's what Mr, Temple

communicated in this memo?

A I have no knowledge of lir, Temple communicating
to Mr., Youngdahl, whether Consumers Power was invited 6:
not invited,

Q You didn't have any knowledge that he was going
to ask Consumers Power to corment on the legal aspects of
the Dow position?

A If£ I did, I do not recall it,

Q Assumins for the moment that Consumers was
invited, pursuant to Mr, Temple's invitation to comment on
the legal aspects of the Dow task force review, and +the

Dow=Consumers ciscute over the contract:, would it have Seen

8 & — : 3 34 £ » : 3
a La.r asstmptlcon, given your Qncerstancine cf the sizuation

in 1276, that Consumers would view Dow's asancdoning the

— . -~ -
Hee- Feaeral Remoriers, Une
hdd NORTH CAPITZL STREXIT
6 WASKHINGTON, 0.2, 20001
(202 347.370C
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nuclear steam proiect as a breach of contract?

MR, POTTER: Again, I'm going to object. You're
asking Mr, OCreffice to comment on material that's contained
in a memorandum that aprarently was recorded )y Mr,
Youngdahl, who was a Consumers Power Company employee,
recording the results of a conversation he had with Mr,
Temple.

Now, Mr, Qreffice, tc my knowledge, did not
part cipate in that conversation. I don't see how he can
correctly interpret or pass on anything in th.s memorandum.

MR, OLMSTEAD: Well, I note your objection.

But my concern is if he had knowledge of that comaunication,
if it did occur, whi :h is subject tc later proof.

MR, POTTER: He has just testified he has no
knowledge of what Mr., Temple may have communicated to
Consumers Power Company. I think in pursuing that line cf
questioning you're asking him to ==

MR, OLMSTEAD: 1I'm asking him ¢t0 ==

MR, CHARNCFT: May we go 0off the receord?

(Discussion of£f the record.)

MR, OLMSTEAD: Back on the record,

BY MR, OILMSTEAD:

-~ e A s
w — _'o

(4

assicn seven task Igrce assicnments =0

3

the Dow review ccmmittee
o There were several specific zpoints, which I

7 5 R 71
oITee- Jeaetal S/Nepottets, Jne

wa nowr carree smeer 448 D17

WASHINGTON. S.5. 2000
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assume to be correctly seven, assigned to the task force
to be done in this review.

Q And was one of these .task force assignments “o
review the legal aspects of the decision, past, resent
and future?

A Yes.

Q Assuning that Consumers Power was aware of the
purpose of the Dow review through a communication with Mr,
Temple. what would you have thought if someone has asked
you to comment on the legal aspects of abandconing the
nuclear steam contract, had you been Consumers?

A I don't know what they think, That's not ==

Q I'm not asking yvou what they ==

MR, POTTER: 1I'm going to cbject to your charac-
terization of the communication to Consumers Power to be
that it was the abandoninc of the nuclear stean contract.
Tc my knowledce that's not what was communicated o
Consumers Power. 1 think that's an unfair characterization
of what Mr, Temple did,

But either way, this witness dcesn't know
anything about that aspect.

TEZ WITNESS: Look, it's cbvious, in asking for

a review I'm asking for all of the lecal asvects of the

0

whole thing, 3But I know nething ¢f what vou're trving ts

-~

lead %o.

442 D18
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BY MR, OLMSTEAD:

Q Were you aware that Dow Chemical Corporation and

Consumers Puwer Company were having major disagreements

over the nuclear steam contract?

o Yes, we had for some time talked of redoing the

contract.

Q And you previously told me in response to an
earlier gquestion that Dow had considered “he possibility
of legal suit for breach of contract against Consumers
Power, is that correct?

MR, POTTER: What was the question ag;in?

MR, CIMSTEAD: I think he previously tocld me
that he had considered suing Consumers for breach of
contract.

MR,

POTTER: Thank you.

THE WITNESS: As best I recall, that was after
the threat from Consumers Power.

BY MR. OLMSTEAD:

Q Would it have been reascnable to assume that

where the twe parties were in disagreement over the

contract, that both parties micht view the contract as

being one which thev micht sue on?

-

Y It's possible, but I vervy stronclv rememper

that all along we had been t=ving to renegotiate

co..tTact on certain pcints, where both sides had chanced
- . -~ ™ . ~
oFos- Tederal cResotters, Unc
4dd NCSRTH TAPITOL STREET W e

WASHINGTON. 2.5 20001
202) 3a7370C
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circumstances, And, of course, as I say, this has been
done since them.

Let me just add, we're not a litigious company,
We'd rather see things settled in an amicable way, and
discuss the contract, than have any kind of suits,

Q Okay. I'd like you to look at the Durand

memorandum to files, September 29, 1976, page 10,

(Witness reviewing document,)

You may want to read the £first two lines at the

bottom of page 9.

A Who is Judd?

Q Judd Bacon, an attorney for Consumers Power.
A And who is Rex?

Q Rex Renfrow, an attorney for Consumers Power.

Milt is Milt Wessel.
A I know Milt.

How far do you want me to read?

Q Just that paragraph.
A Qkavy.
Q + You'll note that it is stated in those notes

that, "Milt stated if Consumers Power pushed further on
this informatio then the parties may get into a situation
where Dow immediately f£ilec suit against Consumers Power,"

Would vou view that as a threas?

:]l

-
-

den't know what, among lawvers, I don't know

7 = J 4 >
‘; 4 3 2 g e Tederal ;‘(e;:c'tr:u. ne

Add NORT™H CTAPITOL STREY™
WASHMINGTON, 2.5, 20001
(203) 347.370C



10

1

12

13

14

16

17

18

19

o

what you pecple thought about it.

Q

Milt Wessel was

Power Company, was he not?

graph.

MR, POTTER: He
MR, CLMSTEAD: I'm sorrv.
THE WITNESS: VYes.

I decn't consider == you made

I don't consider that a threat,

statement of fact, as he viewed it.

Q

3Y MR, OLMSTEAD:
Very well.

During vour testimony before

you indicated that if the facts changed

18

Dow Chemical,

me read one para-

I consider it just

the Licensing Board

Dow might reach a

different conclusion, and that Dow was keepiny its options

cpen to re-review the contract again.

A

Has Dow re-reviewed the contract?

Yes.

contract since 13977.

understand

bjection,

Q

Is Dow satisfied with the
MR, POTTER: I'm going to

where we've coine on this !

MR, CEARNOFF: Can I have it
MR, POTTER: Again, I want ®o
We've cot a lot ¢f deposing

three days, anéd then coing at it in the

~J

ol

There have been substantial

changes of the

contract?

- TR . e
-— Q «2: =€ nexse

-

sollowing weexs.

- h y ’
oree - Jeaezal ;é&mxr.; 5kc

ddd NORTH ZAPITTL STREIT
WASHINGTON, 2.5, 20001
1202 JaTI7OO

didn't represent Consumers Power.

authorized to rerresent Consumers
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And if we're going to engage in inquiries as to what
positions the parties have in the present coi.tract = = I
don't understand that to be the :~ope of wha: this proceed- |
ing is before the NRC now. I think it goes back to the
preparation of the Temple testimony, at the time of the
hearing around == what was it == November 30, December 1 andT
2, 1976, and February 1577, |
I just really don't see the relevancy of where
we're going, Bill,
MR, OLMSTEAD: Well, I think ‘:'s very relevant,
but I don't need to make the argument here,
MR. POTTER: Well, okay. I've made the
objection,
You can answer the guestion, Mr, Oreffice.
THE WITNESS: Would you re-read the question? 1
(Whereupon, the rzporter read from the recorid,
as reguested,)
THE WITNESS: Well, it's a better contract than
it used to be. I think our people are satisfied with it
as it is now, yes, But I do not know that,
8Y MR, OLMSTEAD:
Q gas any emplovee ¢ Dow suggested to vou sinc
your testimony befcre the Nuclear Regulasory Commission
that another corocorate review is in order?

A Nio.

, : /] . -~ [7
STCe- Jeaetal SRegotiers, Jna
44 NCRTHM CAPITOL STREET
WASHINGTON, 2.5 2000!

202] T47370C
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Q At transcript page 2694 you testified concerning
the meeting on September 24 with members of Consumers Power
Company.

Yor indicated that you remembered very clearly
one part of that meeting that was important to you, and
that was when Mr, Aymond said that if the plant was not
ready.to supply Dow by 1984 Consumers would let Dow owff
the hook.

You also testified as to cne of Consumers'
lawyers objecting to that.

Then you said you asked your people to fellow up
on that.

Who did you ask to investigate that?

A My best guess == and it's a guess == is that [

asked == I £first asked, I remember asking cvuc of the lawyers,

and I don't know if it was Hanes or if it was Nute == one
of our lawyers, well, what does this all mean? Because I
thoucnt Mr, Aymond was making a legitimate cffer in good
faith, and it was obviocus that he greatly upset his lawvers.
And so I remember asking our lawvers why were

his lawvers upset, and they cave me an explanation, which

(5]

frankly don't exactly remember., And I asked somebodv in
the group, either the lawvyvers, or Joe Temple, or scmebcéy
who was dealinc éirectly with Consumer; Power, £
- p— g ’ -~ ]
oHrce. Jedetal S/Nepottets, Jre
dda NORTH TAPITSL STREIT

WASHINGTO N, 2.2, 20001
(202 JATITOC
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Do you recall any conclusions from that follow=up?
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Well, the next thing I heard is that instead of

lrtting us off scot free, I'd have to say, which is what

Mr, Aymond was imployving, there was a big amount of cash

inwrolved,

Q

And I tectified to that in 1977,

Did you receive any conclusiors £rom that follow

up in any kind of written communicacion?

A
Q
A
Q

You mein a conclusion from our peoprle?
Right.
Not tkat I can recall.

Did that suggestion from Mr., Aymond that he

woulcd let Dow off the hook by 1984 lead you to push for

any concessions or any other terms in the renegotiated

contract?

A

No, because between the time he made this

suggesticn and the time they came back with what they =-

their interpretation about it, was widely different in

my mind,

Q

So the renegotiated ccntract now has a cutoff

date, is that correct?

A

That was considerably later. Yon're talking

about later when the corn.ract was renecotiated? I'm sur

that it must have been brcoucht up when thev == acain, I'm

arawine &

nclusions because I wasn't in on anv of these

aecotlations.,

)

Ckay. If you'll lock a: transcrizt pace 2

cce- Teceral cRemorters. Une

4dd NORT™W TAMITIL STRIET
WASHING™ON, 2.4 20001
‘202 3473700
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and 2707, you tistified that the suggestion of a la'rsuit
by Consumers Power came before the corporate review, yat
after the time. when the Midland Division had recommended
abandoning the nuclear steam option.

Is that a correct sumary of what vou were
saying there?

MR, CHARNOFF: Could I have that guestion read
back?

MR, OLMSTEAD: Just let me repeat it.

He testified on cross-examination that the
suggestion of the lawsuit by Consumers Power occurred
at the September meeting which he attended, which, I take
it, to be the September 24 meeting, which came before the
corpor;te review,*yet after the time when the Midland
Division had recommended abandoning the nuclear s.am
option.

THE WITNESS: As I testified here, it came
during this cormorate review., It was during the time the
task furce was in operation. But it was certainly before
we met tc hear the results of the task force.

BY MR, OILMSTEAD:

Q Was this the f£i

H

n

eztember 24 meetinc the £irst time that voul we.2 awarse

(6}
"

Ry Directly, ves, althouch probably a couple ol

f—" ' N -~ -
ovce Jedetal o/Kegeticts, Jne
4 4 025 add NORTH CAPITOL STMEET
WASHINGTSN, ~.& 20001

(20 JAT IO

sucogestions cf lawsuits by Consumers under the contrackt?
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days before I'd heard something from one of our people ==

again, I don't remember who it was == that there micht &
such a thing in the air.

Q When the corporate review position, the , was
presented to the members of the Dow board, do vou recall
what your recommendations were with regard to the
conclusions reached by the review group?

s Well, “re task force made its review to the
whole managcement committee of Dow USA, which is composed

of quite a few peocple.

Then the Dow USA board retired into a separate

room to take the recommendaticns ¢f the task force under
advisement. And the recommendation of the task force, I
believe I testified two years ago, was that if the costs

were, indeed, §1,670,000,000, with a startup date by

March of 1982, that the nuclear power alternative was s<ill

the most saticfactory alternative for the Michigan Divisicn.

Q Then it would be fair to conclude that the
basis of the decision was primarily eccnomic?

A No, I don't think ycu can make that single

conclusion, and if you review mv '77 testimony it was time

and acain asked whether the threat of litiga

o

isn was arn

important consideration or not, and
né I haven't inproved in two vears =- that

diverce the two things, because I was given a bunch of

v ,‘—' ' 2 -~

STCE. Jedetal o/NepoTieiy, 5%:
ddd NORTN ZAPTOL STREIT
WASHINGTON, 2.4 20001

(202) 3473700
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data that said, here are the econcmics, and here's the
threat of a $600 million litigation., And the decision was
made based on the whole packace of information.

I cannot conclude what I might have thought if
one of those things was not present.

Q Was Mr, Wessel preseni at that board meeting?

A Not in the board wlere we made the conclusion,
At the presentation from the task force he might have been.
I don't remember.

Q Did you have a dis~:ssion with Mr, Wessel or
Mr, Nute concerning how the Dow bcard reached their
decision?

A I don't remember. I just == it's two years
I just . «+ « if you tell me I had one, you're probably
right, But I just don't remember.

Q Do, er did, the cother members of the Dow USA
board generally follow your advice ané recommencdatisns on
such matters?

A Well, it wasn't just mine. t w2s a conclusion
of the group. It wasn't my decisicn. I didn't arrive at
this decision by a 51 percent vote. It was a decision of
the Dow USA bcard, And in zeneral I think == I think
was a2 unanimcus decisicn, if I remember zcorrectl

Q Was anybocy on the becard critical ¢f che review

gzour's conclusions or the Midlamé Division conclusions?

T 7 o r D e
4 4 A 02 / ree- Jedetal cRepotters, Jne
“ ddd NORTH CAMTOL STREIXT
WASHINGT . 3.4 20001
202) 3a7a370C
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_that was his first step. He didn't know about litigation

as |

A No, not that I can remember.

Q You testified during those hearings that Joe
Temple did not have a piece of data available to Lim that
was available to you, and that was the threat of litigation.:
Dé vou recall that?

A No. I think that's wrong. I den't think I
testified to that.

I'1l tell you what I think I did testify to.
Joe Temple did not have a piece of data when he £irst made
his recommendation. He got his data one at a time. I got
those two pieces of data together to make a decision. E
I think this is the difference, because if you E
ask me can ycu amake a éecision purely on economic grounds, ;
|
without tle threat of litigation, he could have because f
\
at the time.
But I didn't, because I got two pieces of data
together,

Q To your knewl. ‘ce had either ycu or Mr, Temple
requested legal advice from Dow's attormeys concerning
Dow's responsibilities and cbligations under the contract?

by well, that's what the lecal review was all abeout.
mhe fact there was a task force for lecal review, was wiaxs

o : . e i - '
our ghligatiuns were uncer tne con’ Talt, O .OCnsumeIs

obligations. You have to put it in context, This is a
- ’ &= 7 » -~y 77
4 . A WAL Srce- Jeaetal cRepotiets, Jre
4 T U L sdd HORTS CAMTSL STRIEZT

WASHINGTON, 2.5 20001
(402) 3aTa7TOC
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plant that was originally supposed to be on stream in the
mid seventies, and we were now already talking of 1582,
and there had been continuous delays, some which we felt
may have been Consumers' faultc, some which were tha fault
of the whole regulatory process and the intervenors, and
so forth,

But the fact was that we were trying to £ind cut
what all alternatives were and what the legal position was.
I think that's a prudent businessman's attitude towards
something,

Q And weren't you advised that there was a risk
of litigation for breach of contract if Dow attempted to
terminate its agreement with Consumers?

A Well, we didn't intend to just up and terminate
an agreement for no gocd reason, So I don't think I ever
got any advice on that point, because that was not the

attitude, We felt there might be cause for terminating it.

Q I show you a document that's captioned Intervenoré

Exhibit Number 7. This is another memc to files from
a Consumers perscn by the name cf Mr, Reeley.

MR, POTTER: This is a memorandum dzted March
4, 1976 from Mr, Reelev to file, with copies to Youncdall,

Zowell . .+ .

MR, CHARNOFT: Mav I look over your shoulder?
TEE WITNESS: Do vou want me =0 read the wicle
- (4 ! ’ “
4 4 [' 02') e Feaeral Remorters. Unc

4dd NORTH ZAPITOL STREXIY
WASHINGTON, 2.8, 20001
202, 3T ITOC
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thing?
MR, OLMSTEAD: Yes, I would like you to read '
over here to itam -= through item g.
(Witness reviewing document.)
BY MR, OLMSTEAD:
Q This is a document which shows a meeting
between certain Consumers Power personnel anéd Dow personnel |
regarding the Midland-Dow contract. !
In attendance at that meeting was Mr, Joe
Temple. |
Item g, on page 2 indicates there was talk about
the threat of litigation due to delays in Joe's letter has
to be removed at the end of ghe negotiation,

In light of that knowledge of Mr, Temple's

participation in that meeting, and the reference there to
the threat of litigation by Dow, do you think it's ;
reasonable to conclucde that Mr. Temple hadn't considered
threats cf litigation between Consumers and Dow when he
reached the Midland Divisicn position following the Court
of Appeals remand in July, 19762

A Well, you're asking me %o conclude from ==

MR, POCTTER: Excuse me, 2efore vou answer, I'm

geing to cbject. If I understané tha: memorandum,
refers to some alleged tnreat ¢f liticaticn, but net v
Consumers against Dow, but mayvbe the cocther way.
4dd NOATH CAPITOL STRIXT

WASHINGTON, 2.5 20001
(202) 34TITOC
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MR, OLMSTEAD: Right, it's by Dow against
Consumers, in that particular memorandum,

MR, POTTER: And is your gquestion to Mr.
Oresfice, thouch, is he correct in his earlier statement
th#t since Joe Temple didn't have Consumers' threat of
litigation against Dow before him at the time he made the
decision, still a correct decision? 1Is that what you asked
him?

MR, OILMSTEAD: What I was asking him is, if it's
in the mind of one of his executive officers of the Dow
Corperation to the point where he is considering litisation

against Consumers Power Company, and ocbvicusly I would

assume seeking legal advice in regard to it, is it roasonnblq

to conclude, using a reasonable-man standard, I'm not
asking him to speak for Joe Temple -=- we'll ask Mr, Temple
later == that he would not have considered the threat of
countersuit by Consumers Power Company.

MR, POTTER: I'm going to, for the record, just
object, because really you're putting a reascnable-man
standarsi, but you're asking Mr, Oreffice to testify as to
whether Mr, Temple might have really considered that, And
that's the net effect of what veu «gtion is, whetler

......

veu put it that way or not. And I cbject, Decause Mr,
Oreffice certainly is not, and would be the first <o say, an

it SAaZ3T

excert on what goes on in Mr, Temple's mind.

4 4 4 0:’) } e Tezeral :'?epcf-’cu. Jrc

4dd NORTH CAMTOL STREIT
WASHINGTON, 2.5 20000
(202) JaTa700
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Wwith that in the record, rather than taking any
more time, go ahead.

THE WITNESS: Well, I think that if ==

BY MR, OLMSTEAD:

Q Let me put it this way:

Had you been in that meeting and made a threat

of litigation to Consumers Power Company, would ycu, before

you had gone to such a meeting, have considered the

threat of litigation against you, a countersuit by Consumers

Power Company?

A Well, I think you're taking the whole thing
completely out of context. You're talking about a
litigation== I don't know what they're talking about here.
You're making me read sbmothing which might be a litigation
for $10 million.

The question before, and what we were talking
about, is a very specific threat of $600 million litigation
by Consumers Power, which I had to contend with in making
a decisiocn, which Mr, Temple, to my osest knowledge, didn't
xnow about at the time he made his original recommendation.

I édon't know if we're talking about == what
we're talking about hexe, Certainly, if anybody knew
anytaine before those days that there was anything like 2
$60¢ million pessibility, I didn't know anything adbout i<,

Ané tc mv knowledge Mr, Temrle didn't know anytiling adout

e Feaeral cReporiers, Une
Add NORTH ZAPTOL STREEDT

4&1\‘7 C:’)Z wgou?::"vo:,::m'
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it.

Q What is the amount of the liability of Dow under |

the contract? Assuming the contract is reasonadle performed,

how much money is Dow Chemical Company talking about?

A That is a question that cannot be answered that

|

way, because in the first place to the best of my knowledge

the amcunt of liability continues to change., It's been a
changing thing. What it was in 1976 is considerably
different from what it is in 1979,

Q Well, I understand that., But how == are you
talking ar .ut spending 310 million, or several hundred
mi.lion dollars, or ==

A This plant started out where the whole plant
was going to cost $250 million. So you have to put
vourself =-- you know, it's very easy to lock back today,
with all the vision we have in 1979, to figure out what
things might have been., But the fact is, this has been a
changing and moving thing.

Now, you showed me a piece of pater. I den't
know what the hell it means, " The delays in Joe's letter

has to be . « " I don't even know what this means.

L8]

don't know if thev'se talking about litication

of tae whole contract, if thev'se talking abcu+ a listle

I know that in cur miné, as I statec belcre,

7 - | , =) es
cHee- Jedezal :qunnﬂa </nec
Add NORTH CAPITDL STTRELXIT
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we were trying to settle the contract =- this letter alsc -

since you have introduced it, I insist on giving you ==
you made me read this == this letter also clearly indicates
a desire to negotiate and not to litigate = clearly
indicates that this is what was being tried at the time.
Now, also there was a suggestion on a specific

point, which I don't know what it's about, of a litigation.
3ut the whole approach was to try to settle this in an
amicable fashion. And up to the time of this meeting on
September 24, that's the way I had hoped things would go.

Q when did Dow originally expect to be drawing
steam from the Midland nuclear plant?

A I believe the oricinal date was 1976, I may
be off by a year or so.

Q So would it be fair to say that Dow was not

happy about the delay?

A No, but there had bcen a new ==
Q No, it wouldn't be fair to say that?
A Yes, it would be fair to say that, It weould be

very f£air to say that we were very unhappy about all the

delays.

‘0

-
/

o

Q Since your testimony in 1l ave yecu haé an
oczasion tc meet with Mr, Aymond cf Cornsumers Power on

this matter?

A Mo, I have not.
“':4 E{34 oFce Federal cReporier.. Une »

dd NORTW CAPTOL STREIT
WASHINGTON. 2.5 20001
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Q Have vou ==

A Excuse me. You said since 18777 E
Q Since your testimony. That was February, 1977.

A To make sure, when did Mr, Selby become chief

executive of Corsumers Power? I believe that was shortly
after that., At that time I did talk to Mr, Avmond == I
think that's the only time == on the telephone But I
talked to him at the time of the change in their management.E
But I had no substantial discussion with him,

Q Have you had the occasion to discuss the Dow=- ,
Consumers contract wi:) other Consumers Power officials sinc;

that time?

A At the time Mr, Selby became chief executive ==

zgain, I think it was shortly after that -- we talked in
great generalities on the telephone. From everything I

understood from our people, he was known to be a reascnable

man, and I talked to him over the phone to say, hey, can
we get this contract settled to the satisfaction of both
parties? We both agreed that we would name our very best
pecple to a negotiating team, and really “xy to hammer cut
a new agreement that was satisfactory to both parties.

And that's what hagpened.

)

And that was eacxly 19772

.
.l’

I would have ¢c knecw when he tecame chiel
executive, It was very shortly after, I don't know if it

R ‘~ 13 . ~
oTce- Jeaderal cKepeties, ﬁrzc.

444 035 S . v

(202) 3473700



10

1

12

13

15 |

16

17

18

19

e

33
early, late == but it was sometime in that period of time.
In fact, it could have been before the Chicago hearings,
althouch I don't think so.

The one fact I remember is he had been chief
executive for a very short time.

Q Did you have occasion to discuss with any
personnel invelved in the Duw contract or in preparing
material for the Nuclear Regulatory proceedings recarding
the Dow contract the question of who would appear as

witnesses on behalf of Dow Chemical Company.

A You'== +alking abont in 19762
Q Right, for these hearines.
A Discuss it with Dow people?
Q Right, as to who the Dow people should be to

testify in the Nuclear Regulatory Commission hearings.
A Well, I testified in 1977, I think, to that

effect, Yes, I did have some meetings with them,

MR, CHARNOFF: Excuse me. With Dow peopls?

THE WITNESS: Yes.

MR, CHARNOFF: Not with Consumers pecple?

THE WITNESS: With both., Well, no, I didn't have
any ueetings with the Consumers people, althcugh I think
testili in 1977 about scme sucggestions which were made

during the meeting of September 24 v Consumers peccle.

4 44 O 3 6 cHce- Federal Resorters, Jne

4ad NORTH CAPITOL STREXY
WASHINGTON, 2.5 2000
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BY MR, OLMSTEAD:

Q You testified, I believe, that you got an

impression that Consumers wanted an unknowledgeable witness?

A That is correct.
MR, CHARNOFF: Could I have that read back,
please?
(Whereupon, the reporter ;'ead from tne record,
as requested.)
BY MR, OLMSTEAD:
Q How did you obtain that impression?

A Well, I don't remember, cbviously, that these

were the exact words used, But I think there was a statement

that the best witness to go for Dow might be somebody who
wasn't really that familiar with the whole thing. And I
remember getting very upset about it,

Subsequent to that I had discussions with our
people, and I think you cculd probably say that I raised
scme hell with our pecple to make sure that we sent the
most knowledgeable witness, which I thoucht was Mr, Temple,
because inasmuch as I'm concerned any time we are testifying
tc scmething, we want ¢ send the most knowledgeable witness.

So I wonder why I'm testifying. 1I'm not the
nost knowledgeable witness in this whola area.

(Laughter,)

Q You were present when ccmecne Irom Consumers
g, T
P O 37 Hee- Federul Repettens, Tne
9 4da NORTH TAPTTOL STRELT

WASHINCGTON, 2.4 20001
‘202 34TITOC
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_swer ~r r & § 1 -ing Consumers Power expressed that desire?

2 Yes, I was, That was September 24 at the @
neet Ig .
Q Did you check this out with any other Consumers

Power pecple, or follew up on i in any way, to see if that

was ==
A I personally did not.
|
Q Okay. i

At page 27:i6 you testified that if the Consumers-

Dow contract did not come into being, that there was

l
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uncertainty concerning whether Dow would continue to
operate units in Midland because of the competitive
advantage that Dow might have in other areas of the
country, such as Louisiana or Texas.
Has there been any intervening circumstance
which would change that testimony?
A No. As a matter of fact, there have been mavbe

circumstances to prove that point, because we have had a

continuing debate, &s I'm sure you are awzre, with State and

Federal air authorities, on wheth-r we can continue %o

burn coal under our system. And we have stated very

cleazlv that if we don't get some relief in July of this

year when the new amendments 32 the Clean Air Act go iate
1

- gl = Gy = e T, . cy PR
efiect, we will be laving off something like 800 to 1000

pecple and shutting some units in Midland,

2 A f’ ’ ’ Q /4
oTce . Jedetal S/Nepottels, JSne
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Q At the time the corporatr review team determined

that Dow should continue to support Consumers on the
contract were vou or any members of the Dow management, t©0
your knowledge, anticipating that the revised contract
necotiations which were then ongoing would alleviate the
problem that you testified you saw in the contract which
was a lack of a fixed termination date?

2 We definitely expected negotiations to improve
several points in the contract which, under the circum=-
stances of starting in 1382, and the current costs and so
forth, were unbearable on the contract.

At the same time, Consum@:s Power wanted some
things on their side., And so we felt, yes, that there
were sever . points that could be negotiated.

Q So you reasonably expected that you would get
a termination date?

A Yes, I would say that I -- well, you asked me
when, when did I reasonzbly ==

Q Well, that's the next guestion, when?

2 T certainly did, after Mr, Aymond mace the
statement he diéd in our meeting.

Q Which was tnhe same meeting when thev made &the

A Yes.

(8]
1

Ané vou testified cthat it was

{

sion Zase that was,offsred pv Mr, Aymgnd tihat was mere
ce- Jedetal o/Kepotices, e
Add NORTW ZTAPTIL STREDT

4 4 639 WASHINGTON. 3.5 20001

(202 3473700
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important, to your mind?

A wWell, Mr., Aymond made a very clear statement,
and what I felt was a very hones: statement, that he
considered == my interpretation of his statement, if I may,
aithough I don't remember the 2xact words, is that he was
saying it would be unraascnable to keep you ti J a
contract if the plant were tc not be started forever,
ess:ntially, and vou have a dcadline, and that's 1984, and
I consider it reascnable to let you out by a certain date.

And I must say, we keep saying 1984, and I
don't remember if it was January 1l or December 31, 1984, at
this time, But it was == and you know, I felt taat that was
an honest statement that he made on his belief, And, as
I say, his lawyer jumped up.and said you can't do that.

And I had to ask why of our people later.

Q Okay. Now, that was an important piece of data
to you ==

B OCh, ves.

Q == the fact that the Chairman of Consumers would

see that as a reascnable termination date.,
A Yes,

PRI Y . o ok
Q S0 in light of that, and in ligh

of

£ - - - -
Qs Tae TAZeas

uy

02 litication as ycu came away Irom that meeting, was your
general belief that vou had improved matters, matters nad

remained unchanged, Or matters ==

- = . y
orce- Jedetal ;‘?::ctr:‘:.'. .//'rzc.

344 040 L e

WASHINGTON, 2.5, 2000
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A You mean right after the September 24 meeting?
Q Right.
A Oh, mixed emotions. 3ut a definite feeling of

improvement on the terminaticn date, and some feeling that
the differences could be negotiated.

1'd say - well, I'd say mixed emotions.

Q Did Consumers make any other sugsestions concern=

ing revising the contract that Dow found to be to its

advantage? 1In about that time frame, I don't want to g0 ==

A I don't remembar the specifics of that meeting.
Later on == we had ;ade several suggestions of the things
which would alleviate our position, and they were being
negotiated and discussed.

Q nid you view the suggestion on :he termination
date Mr, Aymond made at that meeting to be a gesture to
gain Dow's support Ln the Nuclear Requlatory Commission
proceeding?

2 I don't believe so. I really interpreted it as
an honest expression of a man using a reascnable aprroach.
I+t soundeé so reascnable <o me that that's why I dered
it just a reasonable businessman making a point.

Q Durine the course cf %his time, leading ur <t
the sreparasicn of vour <testimeny, and ults ataly your

testimeny in 1957

-

did veur attornevs advise vou <¢f the

need to keez the Nuclear Reculatory Commissicn advised o2

.

— J

4114 0‘11 cﬁ%:-;zdﬁuf.:Qmennx Tne.

dtd NORT™ SAPITTL STREXT
WASHINGTON. T... 20001
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changes in your testimony or the Dow position?
A During what time?
Q During the period of time from the September 24
meeting through your testimony in February of 1977,
v MR, CHARNOFF: Did his attorneys advise him of
what?
MR, OLMSTEAD: The need to keep the Nuclear
Regulatory Commission advised of changes in your testimony
or in the Dow position.
THE WITNESS: In my testimony? I had given no
testimony, as I recall.
BY MR. OLMSTEAD:
Q While you were preparing it.
MR, POTTER: How could he change anything that

still hadn't been given? That aspect of the guestion

certainly must be clear. He had no duty to alter testimony

that hadn't been given.
BY MR, OLMSTEAD:

Q Were you ever given any advice concerning the
need of the Corporation, Cow Chemical Company, to keep the
Nuclear Reculatory Commissiocn informed of changes in its
sosition?

- - 1

A Well, I knew there wers hearingcs goinc ¢cn, 2

&8
i

. ‘ . ‘ .
that anv siece ¢f paper in this compan past, Dresent o

"

fuzure, had to ¢o %20 the hearings, Sc¢ I assume that means

0‘12 =Pz Fegeral cReporters, Unc

Add NORTH ZAMTCOL STREIXIT
WASHINGTS N, .45 20001
(202 34ATITOC
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keeping them advised.
Q Since the tine of your testimony, once prepared,

have you provided to Dow attorneys, Consumers attorneys,

or other personnel for either company, materials indicating

any change in your positien?

A wone.

|

Q Did anyone ever suggest to you that the NRC should

not be provided with information concerning Dow's ongoing
review of the Midland Division recommendation?

A No, sir. As a matter of fact, I was advised of
exactly the opposite, that anything we said and anything

we wrote should be provided.

Q You were advised of that?
A T was advised that anything we wrote weculd go
to the NRC.

MR, OLMSTEAD: That's all the gquestions I have.
MR, CHARNOFF: Could we go off the recocrd.
(Discussion off the record.)

CROSS~-EXAMINATION
BY MR, CHARNOFT:

Q Mr, Oreffice, I %hink we've established that

(8 )]

during the time frame of Sedtember, 1376 vou attendeéd only
the meetinc of September 24, 1575 with Consumers Pcwer

Cempany oDresent?

- - .
p-§ That is correct.

RTINS S

P 4 e lﬂ
o2 JCaetAl & {.’-’C‘!.’t‘!& /R
“hd NORTH ZASITOL STREXT
WASHINGTON. 3.2 20001
202) 3473700
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i Q You did not attend the September 21 meeting with

E Consumers Power Company?

t A I don't believe so.

? Q Nor did vou attend any other meetings with

i Consumers Power Company during September and October of

| 19762

! A That is correct.

? Q Did you take any notes of the September 24, 1.76
meeting?

) A I don't remember now. If I did, they were turnedi
over to our attorneys and to the learing., So you would have

| them if I did. |

Q We don't have any that I'm awaie of. %

! A Then I must not have. :

i Q Okay. E

, .

; What, sir, was the purpose of that September 24 i

E meeting with Consumers Power? |

|

i A I+ was =-- we nhad been having these negotiations

| for gquite some time, no conclusions were being reached, and
essentially it was to sit down anc talk over tie whole
thing.

| Q Was it in the context ¢f trving to resclve the
negctiations, or was it in the context of trving Lo

{ anderstand == was it in the context of that task fozce's

: assiznment; namely, <0 Teview Mr, Temple's cr the Dow

4 4 4 O 4 4 otce- Federal cReporters, Unc

| 4dd NORTH TAPITOL STREXT
l WASHINGTON, 2.5 20001
: (202! 3a7J370C
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Michigan's recommendations?

A Oh, yes. Yes.

Q Do you know whether the meeting was called at the

initiative of Consumers Power Company, or at the initiative
of Dow Chemi~al?

A I don't remember.

Q Was one nf the purposes to get some Consumers
Power Company input into the then ongeing Dow USA review
cf Mr, Temple's and the Dow Michigan's recommendations?

A Well, obviously part of it was to f£ind out what
their position wa. .

Q Their peosition with respect to what, sir?

A In general, on the whole situation of the

contract, We'd been trying to renegotiate it for some time.

Q Anything else?

2 Just on the whole nuclear power situation.
Uncertainty is the worst thing you can have, and we were
trying to determine just what the position was.,

Q Just to refresh your recollection ==

MR, CHARNOFF: Bill Potter, do vou have a copy

cof Mr, Nute's notes of that meeting, Sectember 24, 13762

y.P.. PC.-.-?-: Yes.
- 3 -1 - - &
M2, CHEARNOFT: Could vyou show to Mr, Qrelfice

A - ” . - , - e o
just a brief paragraph which micht refresh 2is reccllec:ion

as to what he had saii at the opening of tne meeting?

’ — I}
At&& Ulis cf&z-;fcﬂzaf.:ékmnmna Tne
hdd NORTW CAPITIL TTREIT

WASHIMGTON, .45 20000
(202 JATITOC
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(Document handed to the witness.)

MR. PUTTER: Where do you want him to look?

MR, CHARNOFF: Particularly under Roman II,
where there is a caption of Mr, Oreffice's name, and one
single paragraph.

MR, POTTER: The record should reflect I have
tendered to the witness a copy of the 9-24-76 notes.

MR, CHARNOFF: That's marked as Midland Exhibite-
Intervencrs Exhibit 27.

THE WITNESS: All right.

BY MR, CHARNOFF:

Q Now, does that refresh your reccllection that the
purpose of the meeting was to get some input, including
Consumers Power Company input, in connection with the
review of the Michigan Division's recommendations and
positions?

A Yes., But I don't see where it says anything
different from what I just told you., It says we need all
the input on the guestion of where we're going to get out
steam and power and different points in time, which means
to me tc do the whole =hing, and the input into the Divisien

review, ves,

Q Okav.
Now, you haé assicned, with !Mr, Temple's
recermendation, ==
g.. "2 7 _ _r D /7
ﬁ F] &ree- Jegdetal cRepotists, Jne
e 04 6 4dd NCRTH CASTOL STREET

WASHINGTON, 2.4 20001
202 JaTITOC
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and I just

Q

meeting?
A

Q

i Q

444 047
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MR. POTTER: GExcuse me. Are you finished with

the reference now?

MR. CHARNOFF: Yes.

MR, POTTER: Okay. I think he's not certain of

want to make certain,
MR, CHARNOFF: Yes.
BY MR, CHARNOFT:

Well, briefly, that paragraph that summarizes

your opening statement, is essentially consistent with

your recollection of what you were locking for iu that

Right.

Now, if I could have you refer to == if you

letter to you, of September 8, 1976 and September 15, 1976,

Bourd Exhibits 1 and 2.

Do you have a copy of those?
(Documents handed to the witness.)
Have you seen these documents?

MR, POTTER: 9«13 is the date cn the cther one?

MR, CHARNOFT: That is ccrrect.
T WITNESS: What was your cuestion?

8Y MR, CHAR

Have vou seen these cdocuments befcre?

- (_— ] p -~
orrce - Jedezal ;K::onru..ﬁhc
Ada NCRTW CAPITIL STRIXIT
WASHINGTON, 2.4 2000
(202) 3473700

that. He's reading the notes while you're asxing questions,

|
l

;
|
|
i

have a copy, and if not I'll show you a copy of Mr, Temple'i
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A I have in front of me September 8., I saw that
one. As a matter of fact, that's what started the whole
review process, when Joe Temple brought this letter over.
He didn't send it, he brought it in person.

(Document handed to the witness,)

And the September 15, in which he recommends
the items for the corporate review, ves, I remember seeing
that.

Q And did you adopt, where he lists proposed items
for the Dow corporate review of the nuclear steam project,
and he lists seven items, did you adopt those seven items
and ask the corporate review group to look at those seven
items?

- I believe we adopted_ them exactly as recommended.
I am == I can't be 100 percent sure that we didn't make
scme minor changes to it, but I believe we adopted them as
written.

Q Okay.

In examining item number 2, which is the review
of the lecal aspects of past, present and future outloek,
which I take it Mr, Temple was recommending be assigned to
Mr, Hanes, what d4id vou have in aind in asking for Mr.,

-

Banes to examine the future outleck of the

V-

al s?

(=
o

1(]

u

of

svec

A Well, cbvicusly when you have a ma

'

-
-

"
(0

-~
(=) o8

i
[0
0
ot

22

we just wanted to knocw what all the aspects wers, =Ha

. - p— -~
£ ) r C"j ez Federal cResoriens, Jne
1 i 4dd NORTH TARITOL STREXT
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Consumers breached the contract, what haé they done, what
could we do, did we have scme outs, didn't we, to make a
decision.
That's a very important part of the input.

Q And was one of these subsidiary guestions that
if you terminated the contract you might be liable for
damages?

A Certainly would be in my mind, although I don't
know if it came up specifically, ves.

Q But I think you used a term in talking to Mr,
Olmstead earlier today, vou were talking about the prudent
businessman would want to know the legal situation. So,
among other things, acting as a prudent businessman, among
other things you would want to know is whether or not if
the contract were terminated or frustrated, whether Dow
might have some liability?

A Obviously, I think you'd want to know can we
terminate it Dbecause we have just cause, or don't we have,
or i: we don't or if we do, what might be the lecal
consequences., Yes,

Q S0 in that context, you might want £o know

'

whether vocu'd be the subject 0f a potential lawsuis,

That's your conc.usicn. That's reasonasle.

')

I%£ is reascnacle, ancé a prucdent businessman woulsl

e d a4 I § » ~
oYee. Jeaeal ;'?e:ce:::.'. 20,
AN ' dg i NORTH TARITOL STREET
1y B U WASHINGTON, 3.5 20001
202) 347-370C
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want to know that, is that right?

A I think that's a reasonable assumption.

MR, POTTER: Are we through with this exhibit
now?

MR, CHARNCFF: I think so.

BY MR, CHARNOFT:

Q In fact, Mr., QOreffice, Dow is often the subject
of -~ even though you say it's not a litigious ccrporaticn,
Dow is often the subject of some litigation. Any major
cnrporation is, isn't it?

- Especially in today's society. You lawyers have
to make a living.

Q There might even be scme legitimate reascons for

the lawsuits.

A Sometimes.

Q Isn't that right?

A Sometimes.

Q And scmetimes I assume that ycur lawyers Dbring

litigation at the direction of the management rather than
of their own instigation, isn't that correct?
A Oh, I'm sure, al%hough I don't knew of any

liticaticn ¢£ the size c¢f

o

his cne,

: ' - .