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UNITED STATES OF AMERICA

NUCLEAR REGULATCRY COMMISSLiON

------------------ x

In the Matter of: :

CONSUMERS POWER COMPANY : Docket Nos. 50-329
: 50-330

(Midland Plant, Units 1 and 2) :

............ - - - - - -x

DEPOSITION OF REX RENFROW

Atlanta, Georgia
Wednesday, May 23, 1979

Deposition of REX RENFROW, called for examination by
agreement of counsel, at Nuclear Regulator Commission Atlanta
Regional Office, Atlanta, Georgia, at 8:55 a.m., before
Elisabeth R. Craft, a notary public in and for the District
of Columbia, when were present on behalf of the respective
parties:

GERALD CHARNOFF, ESQ., and WM. BRADFORD REYNOLDS, ESQ.,

Shaw, Pittman, Potts & Trowbridge, 1800 M. Street, N. W..

Washington, D. C., 20036; on behalf of Consumers Power
Company:; and

RONALD ZAMARIN, ESQ., Isham, Lincoln & Beale, One First
National Plaza, Chicago, Illinois, 60603; on behalf of
Consumers Pcocwer Company.

WILLIAM C. POTTER, JR., ESQ., Pischer, Franklin, Ford,
Simon & Hogg, 1700 Guardian Building, Detroit,
Michigan, 48226; on behalf of Dow Chemical; and

R. L. (RON) DAVIS, ESQ., and LEE NUTE, ESQ., Michigan
Division, Legal Department, Dow Chemical USA, 47 Build-

ing, Midland, Michigan, 48640; on behalf ¢ Dow Chemical.

WILLIAM J. OLMSTEAD, ESQ., and DEMLNIS C. DAMBLY, ESQ.,
Office of the Executive Legal Director, Nuclear
Regulatory Commission, Washingten, D. C.; on behalf
of the NRC.
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z; MR. DAMBLY: Will you stipulate the reporter who
3! is a Notary Public in the District of Columbia can swear the
4; witness?

5 MR. POTTER: I will stipulate the reporter can swear5
5‘ the witness.

7 "Thereupon,

8 REX RENFROW

9; was called as a witness by agreement of ccunsel and, having
10! been first duly sworn, was examined and testified as follows:
1| MR. OLMSTEAD: I am William Olmstead, counsel for
12| the NRC staff. And with me is Dennis Dambly, counsel for

13| the NRC staff, who will conduct the testimony this morning.
14 | And before we start, I would like to note that Mr.
lsi Lee Nute is in th2 room. And because of the agreement we

laf had prevlously, I am not objecting, but for the Board's

17! information, I thought it ought to be noted on the recocrd.

18 MR. POTTER: Okay.

19 DIRECT EXAMINATION
|

20 | BY MR. DAMBI !(:

2 Q Mr. Renfrow, as ycu are no doubt aware, due to
|

722/| some alleged irregularities in the Midland Suspension Hearing
|
] g 1 - -y - - 3 3

23 | back in December of '76 thrcugh February of '77, there has
|
|

” 24{ been an order by the acomic Safety and Licensing Board that
‘a Aegorters. Inc.
2§ a hearing be held to look into that.
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And as a retuls of a Prehearing Conference held
May 1 of this year, the Board has set forth the following
five issues which should be inguired into at this hearing.
For the record, those issues are:

1. Whether there was an attempt by parties or |
attornies to prevent full disclosure of or to withhold relevant!
factual information from the Licensing Board in the suspension
hearings.

Issue No. 2. Whether there was a failure to make
affirmative, full disclosure on the record of the material
facts relating to Dow's intentions concerning performance of
its contract with Consumers.

Issue No. 3. Whether there was an attempt to
present misleading testimony to the Licensing Beocard concern-
ing Dow's intenticns.

Issuz2 No. 4. Whether any of the parciss or
attorneys attempted to mislead the Licensing Board concerning
the preparation c¢f the Temple testimony.

Issue Nc. 5. What sancticns, if any, should be
imposed as a result of affirmative finds on any of the above
issues.

Would you please state your name and address for
the record?

A My name is Rex Renfrsow. I live at 3675 Roswell

Road in Atlanta.
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Q What is your present employment?
A I am a Center Manager for est, Education Corporat.on.
Q Are you represented by counsel for the purpose of

this deposition and/or the Remand Proceeding?

A Yes.
Q Would you state who tiat is for the record?
Y Yes. That would be the firm of Shaw, Pittman,

Potts and Trowbridge, Jerry Charnoff and Brad Reynolds.

Q In general terms, what was your relationship to ‘
the Consumers Power Company in regard to the Midland Nuclear
Facility?

MR. REYNOLDS: Let's get a time frame just to start

things off. Because maybe that would be gquicker.
BY MR. DAMBLY:

Q That's what I am locking for, the whole history
in general. When did you first, if you did, become involved
with Consumers Pcwer?

A I think the year was 1974. I worked as an assc-
ciate with Isham, Lincoln and Beale on two ma-ters for Con-

sumers -- one concerning the Palisades Plant, and the other

matter I worked on was the Midland Quality Assurance Hearing.
Q This was back in 19742
A Um=-hum.
Q How long did that continue? Through what periocd?
A I don't remember. Abcut year. Nine months to
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a year.
Q In preparation for this deposition, have you

reviewed any documents?

Ry I have seen the filing that was made; that's all.
Q By "the filing that was made," what do you mean?

A Filing of Shaw Pittman on behalf ¢f Ccnsumers.

Q You have not had an cpportunity to look back over

Mr. Nute's notes or Mr. Duran's notes?

A Some of those notes were attached to the filing
itself.
Q Have you had any discussions with any of the

parties or principles or witnesses to this Remand Proceeding?

And the witnesses would be =--

A No.

Q You haven't? That might be easier.

A I have had a discussion with Mr. Charnoff and Mr.
Reynolds.

Did ycu hear that?

Q Ne.

A I have had a discussion with Mr. Charnoff and Mr.
Reynclds.

Q Would you be willing to state on the record that

you will not discuss your depcsitior
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counsel any ¢f the parties or witnesses to the proceedings?

And I guess the pecple that I have in mind by that would be



1| Mr. Bacon, Mr. Rosso, Mr. Miller, Mr. Falahee, Mr. Aymond,
2: Mr. Youngdahl, Mr. Wessel. I would say Mr. Nute, but he

3 is here so obviocusly, he is going to hear your deposition.
4| And Mr. Duran.

A Sure.

6 Q When did you first become involved in the Remand

d Proceeding that resulted from the Aeschliman Court of Appeals

8‘ Decision in July of '76?

; A To the best of my recollection, it was either late
10; August or early September of that year. That year would be
i 197s.

12§ Q Were you ever inveolved in any of the contract

13; negotiations between Consumers Power and Dow?

14. A ' No.

15; Q Prior to your involvement, which I guess would be
16r early August or late August, early September, ¢of '76, were

17 | you ever aware that Dow contemplated suing Consumers Power

18 for breach of contract?

19 i A No.

20 Q Did you ever learn that Dow was considering suing
212 Consumers Pcwer for breach of centract?

221 MR. POTTER: On the record, I object to the

characterizaticn of that and, obvicusly, the Zformer one, too,

4 but go ahead.
dcs  _erel Reparwry, inc.
pi THE WITNESS: Yes.

—
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BY MR. paMBLY:
- When did you become aware of that?
=N I don't recall the eéxact date. It was either in a
conversaticn with Mr. Bacon or in a conversation wish Mr.

Wessel. That would have been fall of '7s.

Q You don't remember which of the two?

A No.

Q Do you remember what was said?

A No.

Q Do you recall in at least Putting a time frame,

did you learn about this Prior to the star+ of the Remand

Proceeding? I guess it was November 30 of '76.

A You mean the hearing itself?

Q The hearing itselsf,

A Yes.

Q Between July, '76, and September 1 of 1976, did

You have any contacts with Dow Chemical concerning the upcom=-
ing Remand Proceeding?

A Will you give me the dates again:

Q July, '76, whieh is July 21, 1 guess it was, the
Court of Appreals Decision, ang September 21, 1978,

A Nc.

Setween those same dates, 4dig You have any con-

[ &

tact with Consumers Pcwer perscnnel?

A Yes.
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Q Do you remember who anéd when?

A Probably not all of them. The contacts that I |
had?

Q The ones you do remember.

MR. REYNOLDS: Met me just ask, are you interested
in knowing the individuals in Consumers during the period
from July to September, '76, that he had contact with? Is
that really what you are asking for? ‘
MR. DAMBLY: VYes.
MR. REYNOLDS: Fine.
THE WITNESS: Anything I told you, I would make |
up before about the middle of September. I had an ongoing
relationship with Mr. Keeley, Mr. Howell, Mr. Bacan, persconal
relationships. So I may have talked to them during that period;
And I don't remember.
If you have a calendar of '76, I can probably
give you some dates better than trying to take it off the top
of my head.
MR. DAMBLY: Dces anycne have cne?
MR. .-REYNCLDS: Let the recocrd shcw we found a '7

calendar thanks to Mr. Olmstead.

THE WITNESS: During the week ©

(2]
wm
(1]
0
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I went up to Jackscon to Consumers and began to lcocock into the
history cf the case, what had gone on in the actual Midland

Licensing Proceeding, and to begin to get documents together
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BY MR. DAMBLY:

Which week was that again?

|

»A September 13.
1 met with Mr. Bacon, Mr. Falahee, Mr. Howell, Mr.
Keeley, perhaps some others, but that's all I remember.
Q At the time of these initial meetings with Keeley,
Howell, Bacon and Falahee, did you get a feeling for the

relationship at that time between Dow and Consumers Power

Company?
A As time went on during that week, I did. 1
Q Whi. fealing did you get or what impression? i
A Perhaps on Wednesday or Thursday of that week, I |

learned that at a meeting on September 13 that the Michigan
Division of Dow, basically represented by Joe Temple, had told
Consumers people that the Michigan Division's position was
in essence that they didn't think that the nuclear project
was any longer in Dow's best interest and that they had
recommencded to the Corporate Review Bcard, which, as I under-
stand it, is actually Dow USA, that they review Dow's parti-
cipation in the contract.
At that time, Consumers had been tcld that Dow
did not want them to have any input in that corporate review.
Around the middle tc the end ¢f that week, the

activity at Consumers concernmec cbtainin

18]
20
"
9]
a

Dow the akbilicty
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to have some input into whatever decision the corporate
decisionmakers were going %0 make. That was obtained sometime
during that week in a meeting set up for September 21.

I was asked -- I don't remember the exact topic
of the meeting, but I was asked by Mr. Falahee and Mr. Bacon
to prepare a presentation on the issues involved in both the
suspension hearing and the full hearing, time schedules, time
frames, what was expected tc be gone into, in answer to some
of Dow's gquestions.

I did that, I believe, over the weekend that week,
and then flew with Mr. Hcwell, Mr. Bacon, Mr. Falahee and Mr.
Keeley into Midland the moring of the 21st.

Q You first learned the Michigan Division position
during or shortly after, I guess, the September 13 meeting?

R Yes, a couple or three days.

Q Who did you hear that from or how did you learn of
that Michigan Division positicn?

A To the best of my recollecticn, it was from Mr.
Falahee ané Mr. Bacon.

Q How did they characterize it?

A I don't remember. If you want to know if they were
concerned, they were concerned.

Q You said originally that at the September 13 meeting
Dow did not want Consumers to have input into the corporate

review. D¢ you know how Consumers changed Cow's mind to g

(1

-
-

~
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O
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input into the corpcrate review?

A It i3 not gquite what I said. and you have to be
careful when you talk about that. What I said was that Jce
Temple had told them at that time there would not be any
irput by Consumers.

And when the Corporate Review Bocard =-- and I don't
know the internal machinations or what went on -- when the
Corporate Review Board which was, I believe, called Dow USA,
actually started their review, they did ask for some Consumers
input on a select number of issues and not on others.

I don't know exactly what went cn in the internal
machinations that caused that.

Q fo the best of your recollectioé, Dow either
changed Mr. Temple's mind or --

A As I understand it -- you really have to ask Dow
-- that was a Dow corporate review, and Mr. Temple was not or
did not take part in that review. I believe he was asked
some input into cne of the committees, but that was an
independent review done by Dow USA as I understand it.

Q To the best of your knowledge, Consumers didn't take
any action wnich resulted in them having an input intec that?

MR. REYNOLDS: Let me have that back again. De
you want to restate it? I'm not sure I understanu it.

MR. DAMBLY: As I understand what Mr. Renfrow

has ncw said, Mr. Temple took a pesiticon that he wanted no

315 077
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Consumers input in the Dow corporate review. The Dow Task
Force or the Dow Board decided when they set tne framework
for the review that there would be some Consumers input on
some issues.

My guestion is --

MR. POTTER: Let's find out first if that is
what the witness is restifying to. Is that what you are
testifying to?

THE WITNESS: I am lost. I don't have any idea.
If you are asking me whether or nct I know of Consumers
called Dow and talked to them about input, I don't know. I
do know that Rus Youngdahl talked to Joe Temple after the
meeting on the 1l3th.

BY MR. DAMBLY:

Q How do you know that?

A Because I was told that. I don't know if anybody
else from Consumers talked to anybody else at Dow.

Q Who informed you of the conversation between Mr.

Youngd2nl and Mr. Temple?

A Either Mr. Bacon or Mr. Falahee.

Q Did they indicate what was said during th~» con-
versation?

A Just that Mr. Youngdahl had again requested %o Jce

that they be allowed to have scme input into it.

Q After the Court of Appeals Decision in Aeschliman,

115 01°



which would have been July, I believe, 21 of '76, between that
2| time frame and your involvement, let's say, in the week of

3| September 13, what planning took place at Isham, Lincoln

4| and Beale concerning the Remand Proceeding to your knowledge?

S| A I believe it was in late August that Judd called |
4! and talked to Mike Miller about whether or nct we would handle

7| the case for them. Mike told him yes. He then talked to me

§ | about 3% |
| {

9; I read the decisions, went back and read the

10 decisions, that had been issued by Licensing Bocards cn the

Midland Proceeding, and then went to Jackson. I probably
12| had some conversations with Judd during that period of time.

(ﬁj !31 Q During, let's put it, September 13 through the
14| actual hearing itself, how independently did you function in

15 the representation ¢of Consumers Power?

16 | MR. REYNOLDS: How independently?

17, BY MR. DAMBLY:

8 Q Independently from Isham, Lincoln and Beale.

19 A I diédn't.

20 | Q Let me see if I can put this differently. The
!

::} decisicns you made, courses that were pursued, lines of gues-

22| tioning, whatever, how much independent authority as opposed
i

23! to having that cleared with Mr. Rossc or Mr. Miller did vou

24| have during that time frame?

ice ral Reporters, inc.
S A I was an asscciate with the firm them. The

|
|
|
|
|
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managing partner that I repcrted to was Mike Miller. I
generally tal -=d to Mike every day, let him know'what I was
doing, where I planned on going, scught his advice.

Mr. Rossc at that time was tied up on a water case.
I actually did not begin to be able to work with him until
probably the end of the week of the 20th. The rest of the
tire, I was talking to Mr. Miller.

MR. CHARNOFF: Twentieth of what?

THE WITNESS: September.

BY MR. DAMBLY:

Q It occurs to me that I didn't really get an answer
a while back when I asked you about your impression of the
relationship between D;w and Consumers prior to Septeamber 21.
You indicated that you had some feel that you got during the
week of the l3th after learning abocut Mr. Temple and up :hroughi
the end of that week.

But I don't recall that you ever said what ycur
impression of that relaticnship was.

A During the week cf the l3th, it became real clear
that there were scme corporate problems between the two
companies. 3ut at that point, that is about all that I knew.

Q When did you first learn that there was going %o
be a September 21, 1976, meeting between Dow and Consumers
fower?

A To the best of my recollecticn, it would have been
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sometime after the 1l5th of September.

Q And what was your understanding ¢f the purpcse of
the September 21 meeting?

A The purpose ~Z the 2lst meeting? Well, there were
two meetiags that occurred on the 2lst. Cne was a meeting of
the techaical people, Mr. Howell, Mr. Keeley, and some of
Dew's tichnical people. And then, there was a meeting with
Mr. Hares who was, as I remember, General Ccunsel of Dow
USA, Mr.Klomparens, Mr. Nute, Mr. Falahee, Mr. Bacon and
myself.

What that meeting concerned was basically the issues;
that would have to be addressed in the hearings and what the
time frame was, wha% it looked like to us as the time frame
of reaching a decision on these matters would be.

Q Prior to that meeting, when you £first learned
about the Michigan Division position, did youv have any
conversations that you can recall with Mr. Bacon on his
opinion of the Michigan Division pesition?

A Prior to the time I learned of the position, no.

Q No, pricr to the September 21 meeting, but after

<

-
- —

you learned about it, did

Tvw "ave any conversation ith

-

w
2,

e

"

no

O

Bacon wherein he would have expressed his opini
Michigan Divisicn positicn and/or Mr. Temple's.

MR. REYNCLDS: Wait a minute now. Maybe we cught
to take it cne at a time. I am just not sure what your

-~ -

LN
ey
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gquestion is. Why don't we ask him first about the cpinion
of the Michigan Divisicn, and then you can expand.

THE WITNESS: I am sure that I did. And I don't
remember any specific conversaticns. Mr. Bacon and Consumers
were very concerned about the Dow positicn.

From my own persconal point of visw, we had a
brief to file with the Commission on the 28th. And at the
time I learned of the Dow review, we were told that they would ‘
nct reach a decision on what they were going to dc until after |
the 28th.

What I wanted, whac I was concerned about, at that
time was that Dow reach its position, whatever it was going
to be, prior to the 28th so that we could notify the Com-
mission in that brief of what Dow's position was.

What we were tcld was that the Michigan Divisicn
position was nothing but a recommendation. It was not a

Dow corporate positicon and that it should not be represented

as sach.
BY MR. DAMBLY:
Q You were told that by whom?
A By Consumers perscnnel. I had nc dir .ct contact

with Dow at that time. At the meeting cn the 2lst, I believe
that was also stated. It was real clear t.aat was no* a Dow
corporate position; that was mereliy « ecommendation £:'m the

Michigan Divisicn. And my concern was Dow completing its

515 082
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review and making its decision so that we could file a brief
2P with the Commission, letting them know what Dow's corporate
3| position was. That is mainly what I was concerned about that
week.

s Q During that week, did anyone make any represen-

6| tations to you or ==

7| MR. POTTER: Excuse me.

I
8 MR. DAMBLY: The week of September l3th.
9 MR. POTTER: No. If you finished that last set

10| of guestions with Mr. Renfrow, I would just interject one

"% cuestion.

12; Do I understand that you learned or were advised

L 13| that the Michigan Divisicn Decision was merely a recommendation
14 | before the September 21, 1976, meeting? :
15 THE WITNESS: Yes. As I got it, when Mr. Temp.«

16 | told Mr. Youngdahl that at September 13, he made it clear

17| that was the Michigan Division position and not a corperate

18 position and that what he had recommended was that the

19 Corpeorate Bcard who had sicaed the contract and made =hcse

20 decisicons review what Dow's position was going to be wi#

21 regard to the nuclear prociject.
And that was reiterated during that week and at
that meeting.

What I was concerned about wac getting whatever

24
rai Reparrery, nc,
28

the ultimate Dow pesition was in time for us *o inform the

| 315 083
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1] Commi-=sion what that was.
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|

2 MR. POTTER: Got you. Thank you.
3; BY MR. DAMBLY:
41 Q During that same week that we have been talking

§!| about, did you have any indicatiocn or did anycne tell you or
6| did you draw a conclusion as to how the Michigan Divisicn

7 position had been reached?

8 MR. REYNOLDS: This was during the week of Septewberj

\ |
9| 13 to the 2lst?

10% BY MR. DAMBLY:

ll% Q Through the 2lst.

12; A No. :
&.- tai Q Did anyone make any representations concerning, say,‘

14|| Mr. Bacon or Mr. Falahee, who I guess would have been probably |
‘

1S|| the primary contacts, but anyone make any statements as to

16| their view of Mr. Temple and his role iz the Michigan Nivision

17| position?

18 | MR. REYNOLDS:@ Again, is this during that same

9 week?

20 || BY MR. CAMBLY:
2!; Q Same week.
22 |} A Let me have the guestirn aga.in.

23 MR. CAMBLY: Could you read that back?
4 (The Pending gquestion was read by the reporter.;

‘sl Reporrers, Inc.
25 THE WITNESS: think basically what I learned

N
—
J
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that week was that insofar as Consumars were concerned, Mr.
Temple was the Michigan Division.
BY MR. DAMBLY:

Q As a result of the September 13 meeting, was
Isham, Lincoln and Beale asked to look at the steam contract
between Dow and Consumers?

A Ne. 1Isham, Lincoln and Beale never locked at the
contracts between Dow and Consumers other than preparing
testimony on what the contract said %o present to the Coa-
mission. We were nevar asked.

In fact, during that time pericd, it became real
c¢lear that even if we had been asked, we wouldn't have looked

at the contract between the parties.

Q Why?

- We were never asked.

Q Why would ycu not have lcoked at them?

A Well, within the first couple or three weeks, it

became real clear that éue to the positicn the parties were

in and our positicn as counsel in the hearing, that it weuld
have been a basic breach of ethics for us to say the least

to be asking Dow for intermal documents, negotiating docu-

mer s, and then end up representing Consumers in some contract
negctiations between Dow and Consumers. So it was very clear
very early that we wcoculd never do that.

But that was so stated by the way to Consumers
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and to Dow.

zj MR. POTTER: When?

3 THE WITNESS: I don't remember. With Dow, I do

4| remember the conversation that Mr. Wessel and I had, and Mr.
§| Wessel expressed that concern. And I told him we were wil-

6| ling to sign whatever would make him comfortable. I think that
we signed a documeat scmewhat to that effect after that

8| econversation that we wouldn't use any of the knowledge or
9| ever represent Consumers in any contract.

10{ MR. POTTER: I am sorry to interrupt, but do you
recall when that conversation took place with Mr, Wessel?

THE WITNESS: I don't. And I believe the first
time I met with Mr. Wessel ~-- and I am not real clear about
14| this -- the documents would show it accurately =-- was at the
1sj first meeting that we had which was, I believe, September 29.
16: And I would have to lock at the documents to be real sure

17| about that.

185 BY MR. DAMBLY:
19 Q During this same week again, September 13 through
20| the 21st, did Mr. Bacen or Mr. Falahee evpress tc you what
.
2!? Consumers Power's positicn was on the steam contract between
221 Cow and Ccocnsumers?
.
23; A You are going to have to tell me what do you mean
241 by "the position" cn it?
ral Regorwers, inc. |
: P Q Did anybody make any statements to ycu %o the
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effect that ¢ w thought the contract was still goed or valid
or that there was a good chance that they may not have lived
up to the contract or there were scme doubts as to it,
Consumers?

A No. Consumers position, point of view, was always
exvressed to me that that contract was valid and binding.

Q Now, going to the September 21 meeting, what was it
trat was to be accomplished at the September 21 meeting
again?

A The purpose ¢f the meeting was to set £orth for
Dow the issueg involved in the Remand Proceeding, both the
suspension proceeding and what I called the large hearing,
which to the best of my recollection got combined into one
and never ﬁook place, and to give them some kind of time
frame.

At that time, we had a hearing, I believe, scheduled
for October 6. I believe that is accurate. We needed %o
prepare and do oral testimony at that hearing. That was the
time reference that we were using, then, as I recall.

Q Did yocu have discussicns with the Consumers Power
pecple prior to September 21 meeting wherein this was agreed
tc this would be the purpcose?

A No. I actually believe if you go back and look
at Dow itself, it set up seven different areas it was going to

review and assigned somebody to be in charge of all those
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1! areas. One of them was the legal area. So actually, it is
2? set forth by Dow.

3' The second thing that happened was that out of

4 either discussions with Dow or out of past relationships with
§| Dow, Mr. Bacon had tcld me that there were twc things that

5? concerned Dow. One was the uncertainty of knowing when they
7; would have steam. And the other was the possibility that Mr.
g| Templz would have to testify in the matter.

9; S0 probably the biggest issue for Dow was the

10| uncertainty.

llf Q You said -~
12} MR. POTTER: I'm sorry, you may have done this
(~v rag alreag but have we fixed the date on that conversation?
14: THE WITNESS: Sometime during that week. It would

15| be after, tc the best of my recollection, the 1l5th.
lé? MR. POTTER: But the week of September 13, but

17| after the 1l5th, is what you are saying?

18 THE WITNESS: Yeah.

19 BY MR. DAMBLY:

20 Q And the twe things ycu just said, those were

21: concerns 2f Dow and not concerns of Consumers?

22 | - I don't want to place them like that. I didn's

23; Rave any conversations with Dow so I can’'t speak directly of

24 | what Dcw's concerns were. Those were the concerns that Mr.
‘sl Reporters, Inc. |

pLi Bacon expressed to me then, I was aware that Dow had.
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Q Mr. Baceon indicated to you that Dow was concerned

with the possibility that Mr. Temp’' might be called to

testify?
A Um-hum.
MR. REYNCLDS: Say "yes."
THE WITNESS: Yes. I'm sorry.
BY MR. DAMBLY:
Q Did Mr. Bacon express to you any concerns Consumers

Power had in regard to the upcoming Remand Proceeding along
those same lines he expressed Dow had two things they were
concerned about? Did he say Consumers had similar concerns
about whatever? 3
A I don't think that you could really put the two

together, at least what we were cperating from. Consumers

as a utility was concerned about the Aeschliman decision and

the remand and what would come out of their licensing pro-
ceeding.

At the time that we were looking at it, when we
locked at Consumers Power projections and what they were
required, it lcoked as if they needed to get Midlandé on line
as scon as possible. And that is what they were focusing on
doing.

Any delay that would have occurred in having
Midland built would have deone two things. It would have

seriously disrupted their power distribution in the early

L~

—
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eighties and would have added to the cost of the plant. So

2 Consumers was concerned about both of those things plus any
3| time you are required to go into a Nuclear Regulatory Com=-
4!/| mission hearing, they are ongoing for ever. And they cost
5 a lot of money.
- Q Now, at the September 21 meeting, I believe you
have stated that Messrs. Hanes, Klcmparens, Nute, Falahee,
3 Bacon and ycurself --
9 A I believe that's accurate.
10 Q During the September 2. meeting, to your knowledge,
lli did anyone on the Consumers Power team -- and by that, I wculd
12| mean either Consumers Power personnel or Isham personnel who
(u‘ 13? were present ;- take any notes of the meeting?
ltf A I didn't. I talked probably 80 percent of the
ls‘ meeting answering questions. I did not take any notes.
16 I believe Mr. Bacon took some short notes, and Mr.
17| Falahee was not sitting where I could see him.
ls: Q Are you aware of any memos to £ile that the same

9 Consumers or Isham pecple may have written afterwards?

201 A I have never seen any. You mean notes of that
!

21 { meeting?

22 | Q Yes. Maybe not notes taken directly at the meeting,
|

23| but mayhe scmebcdy afterwards want back tc the cocffice and
|
|

24! wrote a note to files of what tock place.

rai Reporters, Inc. |

25! A Yeah, I wrote a memcranda to file sometime in
I
; non
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December of '77. I think that date is accurate. I'm not ==
it may have been September.
MR. DAMBLY: Excuse me, does anycne Kncw, do we

nave that memorandum to files? I don't think I have ever

seen it.
MR. POTTER: Is it still in existence, do you know?
THE WITNESS: Yeah, as far as I know. |
MR. POTTER: Do you have a copy of it? :
MR. REYNOLCS: I don't know if I have a copy here.
MR. POTTER: Does he have a copy here?
THE WITNESS: No.
MR. POTTER: Why don't you take a minute and |

check. We would like to see it.
MR. DAMBLY: I was going to make a request for
that.
MR. CHARNOFF: We don't have it.
MR. DAMBLY: On the record, I wcoculd like to make a
request for that.
MR. POTTER: At this point in the depositiocn, I
want to make it clear we want to leave this depcsiticn as a
continuing deposition until we get the notes.
BY MR. DAMBLY:
Q And you wrote that, I believe you said?
A I believe I wrote it right befcre I left Isham,

Lincoln ané Beale.
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Q In September, '77?

A September, December, scmetime in that time frame.
And actually, it is not notes of that meeting. It is notes
of my reccllaction of my involvement in the thing from day
one.

Q Were you aware --

MR. POTTER: Let me just clarify something.

Do I understand you don't have a copy of that
today with you, Mr. Renfrow?

THE WITNESS: Yeah, I den't.

BY MR. DAMBLY:

Q To your knowledge, did anycne else or have you
heard that anycne else from Consumers wrote any notes to
files or memorandums as a result of that meecing?

A I have never seen any nor have I heard anybody
whé said they did.

Q Were you aware during that meeting that Dow per-
sonnel were taking notes at the meeting?

A I have got no independent reccllecticn of that,
whether I did or didn't.

Q Okay. At this meeting, as a result of the September
2]l meeting, what was your opinion, your perception, of the Dow=-
Consumers relaticnship?

A I don't know if my percepticn of it had changed

much. t was real clear that Consumers was conc.rned about

- {\('")
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what Dow's ultimate position was going to be. They felt they

had a valid contract.

MR. POTTER: Off the record.

(Discussion off the record.)

MR. POTTER: Could we go back on the record now?

Could I ask you at the same time, because I den't
think Mr. Dambly did, do you have copies of any notes taken
by Mr. Bacon, counsel, here?

MR. CHARNOFF: I don't.

MR. DAMBLY: We will get to ask Mr. Bacon that
later, of course.

MR. REYNOLDS: If you want, we can undertake to
see if there are -~uch notes and provide them.

MR. POTTER: I wish you would.

MR. DAMBLY: Anything Mr. Bacon, Mr. Falahee, any
of those Consumers people took.

MR. REYNOLDS: Right.

THE WITNESS: So do you want to go back and ask
me the question again since I was in the middle of it, and I
have now forgotten what vou wanted tc know?

BY MR. DAMBLY:

Q I guess my qQuestion was what was ycour view of the

Consumers Power-Dow relaticnship going intc the meeting, and
did it change as a result of the meeting?

A No, it didn't change as a result of the meeting.

-
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See, actually where I was at that peoint in time was that Dow
was doing exactly what Dow ought to do, which is they were
reviewing a corporate decision thzat they had made based on
new information that they had received. And if I had been in
Dow's place, I would have done the same thing.
And Consumers had a position that they had

a valid contract. Sco it appeared éo me as that what you had
was two corporations under a contract with a set of circum=-
stances that both of them needed to lock at. And that's
what they were doing.

Q Did you have any impression at that time that there
was a hostile or adversary relationship between the twc com- ,
panies?

A It depended on what level you talked about. For
sure, the people that had been working on that contract since
1962 or whatever it was were getting tired of having to deal

with it and not getting any electricity and steam out of the

plant.
Q You are talking about from the Dow side?
A No, from both sides. I think for sure in that kind

of relaticnship, it became apparent to me that there were some
underlying perscnal feelings between the parties. But that
was about -~ at that particular meeting, that was about it.

That was about where I was with it.

Q You said you were aware or it became apparent there

315 (94
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were some underlying perscnal feelings. I thought that is

2| what you said anyway.

1 A Yeah. It was -- I'm trying to relate it in time.
4| One of the problems that I have is that as far as I was con-
5 cerned, the Dow issue was the easiest issue in the whole

6| proceedings. The rest of them were complex. Dow was in or
7? out. If they were in it, all you had to do was say they were
8 in. If they were ocut, all you had to do was say they were

9| out.

10 The rest of them were real complex. So it is

1| difficult for me to go -ack and separate the Dow issue out
121 totally.

The other thing I guess that I need to tell you is
14| that at that particular'point in time, I wasn't listening

15 much to either side of them. I wanted the position of the

16| parties out on the board. And I didn't want tc get involved
17} in anything that had been going on in the past between the two
18| companies or the contract negotiations itself.

19 It is also hard for me to separate out all the

20 meetings that we had in that three or fcour-week pericé when we
21 were having hearing dates set and then postpcned, and we kept
o2 getting ready aand reready to ge.

23 Q Maybe I will come back to that gquestion because

24 we will gc thirough the meetings. And there are notes <¢f the

rai Reporrers, inc.
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meetings which I hope we can refresh vour reccllection of
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what tock place when.

A Good. But at that point, it was for sure clear
3| that Dow was reviewing its position and Consumers didn't like
4§ it. I was =-- you know, it became pretty .apparent with the
5| questions that I was asked at the meeting that there was
6; coencern about Joe Temple testifying. For at that point, I
7| didn't know, you know, what the reasons were or what Joe's
8: ~.inions were or any of that. But it became apparent that
9| that :ras there.
10 Q Did you have the feeling at the September 21
“i meeting it was any perscnal animosity between any of the Dow
12; people that were there any any of the Consumers pecple that
(~‘ 13: were there?

14 A The only way that I can answer your guesticn is

ISf no more s¢ than with anybody else that had a continuing
'6; business relationship with no results produced ocut of it over
17i a ten-year period.

8 Q To the best of your recollecticn, you described

19 | what took place at the September 21 meeting?

A Basically, we had a long discussion of each and

21 | every issue that appeared to us that we were going tc have
22| to address at the hearing. What part of it that we expected

from Dow -- and again, this was general -- what ‘t lcocked

)

24 | like, cne of the things +that Dow wanted to kncw, what it
*sl Reporrers, Inc.

23 | loocked like the result of that hearing would be. what we

~N
)
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thought, ocur best judgment on what we thought, the cutcome
of the hearing would be, the L.me frame for the hearing, both
the suspension hearing and the big hearing, the time schedule.
That's basically it.

MR. DAMBLY: Mr. Reynolds, cculd you provide Mr.
Renfrow with a copy of Mr. Nute's notes of that meeting?

TEE WITNESS: I have those in front of me.

BY MR. DAMBLY: |

) Would you like to take a minute to lock them over?
A Ckay.
Q I have some specific guestions on the second and

third page of those notes, but do you have any disagreements
with what was stated on the first page as you just read it?
MR. CHARNOFF: Mr. Renfrow, ycu ocught to re
line by line before ycu answer a guestion like that.
ought to ke sure you are reflecting accuratsly on every .eu-
tence that is in there.
THE WITNESS: No, I den't think I have any dis-
agreement up through the end of Ne. 3 on page 2.
BY MR. DAMBLY:
Q The first question I was interested in concezn

the paragraph numbered (B) on page 2. And suppcse it w..l

X

W

So let me just

take all day if I asked ycu ¢o do 3, 4 and g
go to my question. I won't ask you to wvouch for the accuracy
of these nctes except as I am going %o ask gquesticns on it.

/
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A Fine.

Q But in that paragraph (B), it says: Factors
concurred in suspension hearing (5) Consumers assumes Cherry
will not appear because of lack of funds. Cconsumers says
suspension hearing most critical, they believe. Since there is
no discovery ard probab” ' no intervenor cross examination,
we will be able to finesse the Dow-Consumers ceontinuing
da

Cne, who was speaking or who weould have been saying
that for Consumers?

A Probagly me.

Q Do you recall that being said?

MR. CHARNOFF: That whole substanée of that
paragraph?
BY MR. DAMBLY:

Q The substance of that paragraphy, 3specifically
"finesse the Dow-Consumers."

A I don't remembaer saying about firesse. And I
may have done that. We certainly had a discussion about
that. What the discussion was, that in regards to the ti

of the thing, if Cherry did not appear, it would be a much

'

shorter proceeding because we could get tc the guts ©

. -
very quick. If he did not appear, then we would appear befcre

the Bocard. The Board could ask its guesticns, and we weuld

be able ‘o do it much guicker.

-
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That was the guts of what was said.

Q Do you recall anything being said to the effect
that in the absenc? of an intervenor, you wouldn't have to
get into the guts of any dispute between Dow and Consumers;
you could ‘ust =--

A No, yo!i need to == No, it is not my position; it
is never my position. If you go loock at the notes, and what
I wanted as far as I was concerned, the entire thing would go
in. |

My difficulty w.th it was that -- or my reason
that I say that is that =--- in any proceeding in which Mr.
Cherry is involved, he is allowed to ask any gquestion that he
wants. As far as I knew at that time, one of Dow's concerns
was Joe Temple's testimony and his own personal opinions
as opposed to whatever Dow's ccrporate position would be.

Second of all, yocu have to remember when we had
this meeting, we didn't know what Dow's corporate position
was. So the guts of this was that if there is an intervencr,
it is going to take a longer time; you are geing to get into
a lot of information, personal cpinicns, and things like
that.

If you don't have an intervenor, you are going to
have tc put it out, but you are not going to get ints all
of that.

Q To the best of your recocllection, f£from what you did

315 099
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say concerning those subjects, do you think someone could have
concluded that you intended to hopefully finesse any dispute
between the two partias?

MR. CHARNOFF: What do ycu mean by "finesse" as
you use the term?

MR. DAMBLY: Whatever is meant by the notes.

MR. ZAMARIN: Those aren't his notes.

MR. DAMBLY: I understand.

Do you think sc.aeone could have concluded from the
remarks you made that in the absence of intervenors, you
would be able to be less than candid in any testimony con-
cerning the Dow-Consumers relationship?

THE WITNESS: No.

MR. REINCLDS: Just for the record, you are not
suggesting, are you, that the notes reflect that?

MR. DAMBLY: The notes reflect which?

MR. REYNOLDS: Well, your gquestion, as I understand
it, was the second attempt to defira finesse. Are you
suggesting that reference to "finesse" in the notes is an
indication of somebody saying "be less than candid"?

MR. DAMBLY: I would think that scmecne could
read it to mean that.

MR. REYNOLDS: All -ight.

BY MR. DAMBLY:

Q Let me redefine that and see if we get a different

N
————
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answer.

Do you believe somecne in hearing the remarks you
made could have drawn the conclusicn that in the absence of
intervencrs, Consumers would be able to put on less than the
entire picture of any Consumers-Dow disputes?

A No. I don't think that was ever an issue.

Q Ckay. At the time of this September 21 meeting,
did you consider the Dow-Consumers relaticonship between the
two in any disputes between the two to be relevant and material‘
to the upcoming suspension hearing?

A Any Dow disputes?

Q Dow-Consumers disputes over the steam contract.

MR. CHARNCFF: You are not‘talkinq about Dow the
ultimate ov whatever might be the Dow position with regard te
tha<«?

THE WITNESS: Let me answer that guestion.

MR. CHARNOFF: You are talking about details of
contract negotiation? What do you have in mind?

8Y MR. DAMBLY:

Q I am talking about any disputes over the contracts
that you are aware of at that time, did you consider thcse
to be relevant?

A At that point in time, ncbody was concerned abcut
any specifics abcut anything. We didn't even kncow what Dow's

position was. The questicn was: what are the issues goin

(O

4 M1
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to be? What are we going to be required to do? And how long

is it going to take?

We were not there to discuss witnesses,

testimony

or anything else. We didn't discuss them that day.

MR. POTTER: Is the "we" Consumers Power or a

collective including Dow?
TEE WITNESS: Collective we, ves.
MR. POTTER: Including Dow.
(The witness nodded affirmatively.)
Your answer is yes?

THE WITNESS: Yes. I'm scrry.

At that peoint, the Dow position hadn't been taken.

Nobody knew what it was. We were talking about what it was,

input they needed, time frames, issues, what was going to be

required.

BY MR. DAMBLY:

Q At the time of the September 21 meeting, you were

aware of the Michigan Division pesition?

A Yes.

Q At that time, did you consider the Michigan Division

positicn to be relevant and material to the upceming suspensicn

hearings?
A I never considered it to be material. I
was always relevant.

Now, if the Michigan Division had become
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corporate position, then certainly it was material.

Q If you could turn to page 3 of the Nute notes,
the paragraph at the top numbered 4, which is an underlying
effective delay, steam and cost/benefit analysis as the title,
then there is a statement: "Dow becomes very important
because here are twc issues (printed above) can ccme together.
Rex suggested Dow witness might be somecne from Dow Chemical
USA or corporate area who is unaware of Midland Division
recommendations to Oreffice. This perscn would testify as to
the effects of further delay upon Dow."

Did you make such a statement?

A No. Never,.

Q You never made a statement to that effect?

A No.

Q To the best of yocur recommendation, did you say

any kind of words --

A Yes, but I told -~

Q -= which weculd have led scmecne tc, cbviously led
Mr. Nute to, the conclusicn that you wanted a witness or
thought a witness desirable wheo would not know the Midland
Division pesition?

2 Not from my point of view, but cbviously fro
Lee Nute's, I did.

Q Do you recall the conversation that this note

apparently reflects?
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A Yes. What I recall about that is that in Judd's
2| and my ccnversation earlier abcut Dow's concern about Jce
3: testifying, I toléd Judd that since the Dow Corporate Board
4| was reviewing the decision would actually make it that we
L could probably use either the head of that corporate review
6 which would have been Mr. Klomparens or Oreffice himself to
7 testify as to Dow's position sc that Dow wouldn't have to put
3 Temple on the stand, especially since it was going to be a
9 corporate position.
103 And at the meeting on the 2lst, the issue did
i come up. In fact, I believe Mr. Nute raised the issue about
% Joe having to te§ti£y. And at that time, I told Dow that if
s 132 they were uncomfortable with that, they might consider
14! providing us with another witness other than Joe Temple.
15 | At no time did I suggest that it be somebody who
16% was unaware of the Midland Division recommendation.
17: Q Okay. Now, you menticned the conversation with
18| Judd and you. That was the one we talked about a little while

19| ago that happened prior to the Septamber 21 meeting.

20 A That's right.

Pd| Q At the September 21 meeting, as I uncderstand what
22l you just saii, Mr. Nute raised the issue there specifically
23! that Dow was concerned with Mr. Temple having to testily.

24 A I don't want to phrase it like that. To the best

ral Reporrers, Inc.
L of my memory, what it was was they were ccncerned about
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Mr. Temple's personal opinions coming out cn the stand. I

25 don't want to leave you with the impressicon that I got that

3; they were afraid of Joe Temple testifying. That was nct so.
4| It was Joe Temple's personal opinions coming cut on the stand.
5 Q And ycu made a response?

4 MR. POTTER: Excuse me, but could we get ¢n the

7| ¥record what he is calling the perscnal opinions of Jce |

3| Temple?

9| THE WITNESS: At that point, I had no idea. That's

yo' what they were referred to all the time.

11! MR. POTTER: Okay.
123 BY MR. DAMBLY:
. rai Q In response =--
145 . A Oh, excuse me. I did know at that time that there

15| had been a news release that 1ad been put out or respense to

6| a question by Joe Temple about his perscnal opinion regarding
17| the nuclear facility and its benefit to Dow. I did know that
18 he put that press release out.

19 MR. POTTER: This is at the time of the September

20 21, 1976, meeting?

21 TEE WITNESS: Yeah. That's all I knew.
22 BY MR. DAMBLY:
23 Q In response <o Mr. Nute's concern that Mr. Temple

24 | might have to go into his persconal opinicns or however yeu
ice ‘sl Regorre | Inc.
28 just phrased that, did you make a respcnse to Mr. Nute?

-
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1| A Yes. That is when I told him that if Dow was reallyj
2; worried about that, they might consider providing us with

3 another witness other than Mr. Temple. I did not at that time
4! specify Mr. Klomparens and Mr. Oreffice beciuse that wasn't

5| the issue at the meeting.

6| The issue at the meeting was input into Dow so

7 Dow could decide what it was going %o do.

3 Q At the time of the September 21 meeting, did you

9| consider Dow to be a party to the upcoming suspension pro-

10| ceedings?

N A Yes.

12 Q In light of the fact that you considered Dow a
party at that time, was there any discussion about Dow putting
4| on its own case?

1§ | A Not at that time. We weren't concerned with any-
16l thing at all about the case. At that time, it wasn't the

175 issue on the table. The issue on the table was Dow's corpcorate
18 | review.

19 If Dow had decided to accept the Michigan Division

20 recommendations, we didn't have to worry abocut any of that.

2! All we had to do was report to the Board that Dow had decided
1

22 not to go forward with the contract.

23 || That meeting was only to provide input to that

: 24 corporate decision, periocd.
ral Regorrers, Inc.

23 Q At the time that Mr. Nute raised the issue of
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Mr. Temple and his perscnal feelings, did you have any problem
withh Mr. Temple not testifying?

MR. REYNCLDS: May we have tzhat again?

BY MR. DAMBLY:

Q Would it have concerned you to have a wi.ne's
othe; than Mr. Temple?

A No, I would have *n == if the Dow corporate
positicn had turned ocut to be chey were going to go forward
with the project, I would have been satisfied with Mr.
Klomparens who headed that review and thus had all of the
input from the Michigan Division and knew about the recom-
mendation as well as all the input from the seven committees
that Dow had set up to discuss it. I would have been satis-
fied to put him on the stand to present Daw's corporate
position.

Q Back on page 3 of the Nute notes, right below where
we were just reading, there is a statement that Con. .mers said
that as long as construction continues, Consumers has a
lever and will drag its feet in the hearing cn the merit
If construction stopped, intervencrs may have lever and will
drag feet in hearing on the merits.

MR. CHARNCFF: The word "may" docesn't appear.
MR. DAMBLY: Which "may" did I put in?
MR. CHARNOFF: Just after "intervenors."

MR. DAMBLY: OQkay, it reads: "If constructicn
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stopped, intervenors have lever and will drag feet in hearing
on the merits.”

I d4id not with to give intervencrs some discreticn
in dragging their feet. I misread that.

At any rate, do you recall making that statement?

THE WITNESES: I never made that statement.

BY MR. EAMBLY:

Q Did anyone from Consumers, Mr. Falahee or Mr.
Bacon, to your kKncwledge, make statements to that effect?

A No. The statement that I made =-- and if you go
back nd lock at the nctes -~ it is clear that this is an
error. At that time, it was =--

Q Excuse me. What notes are we talking about
going back and loccking at?

A Any of the other notes of that meeting, Mr. Hanes
or Mr. Klomparens, which actually has the schedule which I
put up on the board.

What I said was, at that time was, that if the
suspension hearing was lost and construction was suspended, we
would never get Mr. Cherry to a hearing on the merits; that
he would drag his feet. And that if we could wir the
suspensicn proceeding, we would then have a lever tc .et the
hearings over with guickly.

Cur whole purpose at that meeting was --

MR. CHARNOFFT: Which hearings?
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THE WITNESS: The big hearing.

Qur whole purpoie at that meeting, if you go back

and lock, was to provide Dcw with scme certainty they were not

stuck in another three-year proceeding, and it could be handled!

very gquickly.

Part of Dow's big concern was the uncertainty of
them knowing when it was that they were going to get the
steam from the Midland nuclear units. What we did was tell
them what the schedule was.

And it makes absolutely no sense for me tc have
made the statement when what I am doing is providing them
with some certainty that we could get the thing done within
a shorst period of time for me to say we can drag our feet.

If you go back and lock at the other notes, that
is readily apparent.

BY MR. DAMBLY:

Q You will make a categorical statement you never
made any such statement that Consumers would drag its feet
in the hearing?

A That's accurate. If you gc back and loock at the
other notes, my positicn for that was tc get it over as scen
as possible.

Q On that point, are you aware cf or was it eve

3

i

suggested to you by anyone that Consumers in fact dragged

its feet in the hearings?

/
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A No. In fact, I was pushed exactly the other way.
Q Are you aware cf anyone else that was a party to
the hearings?
A No.
Excuse me; I didn't let you finish the gquesticn.
Q Well, was there anycone else? I guess that is about
as far as I could have gotten.
MR. CFARNOFF: I would like that clarified. Are
you aware of anyone else who was dragging feet? Is tuat
your question?
MR. DAMBLY: Yes. Who was taking any steps to
drag their feet or delay the hearings.
THE WITNESS: Sure.
BY MR. DAMBLY:
Q Any other parties or counsel or ==
A Okay. I got it. So you ask me the question again.
I want the exact question you want the answer tc.
MR. DAMBLY: Could ycu read it back?
MR. CHARNCOFF: Why don't you restate it?
BY MR. DAMBLY:
Q Are you aware, is the guesticn -- because the
guesticn of delay has feen menticned on several occasions
and briefs and things dealing with this issue, anéd I think
tho Board is concerned == to your own persscnal knowledge

of anyone, anyone in the suspensicn hearing or in preparaticn

315 110
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for the suspension hearing, any person, party, attorney,
taking acticns to drag their feet so toc speak, intentionally
trying to delay the proceedings?
.8 Now, I got the gquestion.

The answer to your guestiocn is that everybody at
Dow and Consumers busted their gut to get the thing prepared
and got to the Licensing Board. I don't mean that they did
normal work hours; I mean they worked 18 and 20 hours a day
to prepare this case. The Nuclear Regulatory Commissicn
consistently phoned up Consumers to get data from them, reams
of data, in order to prepar: for this.

We were consistently faced with reguests for
delay from M.r.'ctxcrry. Mr. Cherry never stated to me he was
going to drag the hearing out. I think the record speaks
for itself in who it was that kept asking for the delays.

We had conuinuous legal harangues that had nothing
to do with anything from Mr. Cherry. And nobeody stated to me
that they wanted to delay the proceedirny ever.

MR. REYNOLDS: Let me, if I can, just clarify it.

-
-

-

As I understand your gquestion, that was only ha
stated before you had asked him whether ne had heardd <of anyone
else suggesting that Ccocnsumers had dragged its feet. I
believe that is the way your question criginally was asked,
and he said his answer was yes. Ané then we went back for

a clarification.
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MR. ZAMARTN: His answer was no.

MR. REYNCLDS: And we went back for a clarificaticn.
And all I want for the record without having to go back is
whether we can make it clear whether his no answer was based
on that understanding of your questicn initially or scme
other understanding.

MR. DAMBLY: I didn't understanl that to have been
my initial question.

MR. REYNOLDS: Let's ask him. When you asked him
before, anycne else, without fully stating the guestion.

MR. DAMiLY: The intent of that guestion was the
second gquestion.

Now, I don't know h§w he interpreted the guestiocon
or his answer. But if you want to clarify that, it is fine.

MR. REYNCOLDS: Let me just ask you whether you
heard of anyone else othar than yourself or somebody at
Consumers ever state or acuse Consumers of dragging its feet
at the hearing.

THE WITNESS: Yeah, Mr. Cherry accused us c¢f drag-
ging our feet at the hearing.

MK. DAMBLY: At the time -=-

MR. CHARNCFF: Excuse rma.

Was that his reference as to long lunch heours?
Is that what you mean by Mr. Cherry's allegaticns Consumers

was dragging its feet when he was referring to the lcong lunch
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1| breaks that I always wanted?
2; THE WITNESS: No, it was that there was a time when |
3| the Becard ruled we were required to turn over a mass of docu-
4| ments in four days. I told the Board I didn't think we could
5| get them all copied; we had personnel at Consumers working

a; round the clock on three different shifts to get them done,

7§ and the Board required we do that. He accused us of dragging
8| our feet then.

9 It was so consistently true throughout the hearing,
10| it dida't seem to make much difference what we did. He

11| always said that is what we were doing.

12 MR. REYNOLDS: Did anyone at Dcw ever suggest %o
13| you tnat Consumers was dragging its feet?

14 | THE WITNESS: ©No. 1In fact, Dow and Ccnsumers

was very concerned that the hearings get over with as

promptly as pcssible and the decision be issued. Dow coculd
17| not stand the uncertainty, and neither could Consumers.

18!| So what both of their positions were were to provide the

19 Beocard with data necessary to reach a decision. And evervbedy

20 worked in that frame of reference.

21 They had disagreements about how tc go about 1it,
Sut it was real clear we were all in alignment on getting
that done.

24
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BY MR. DAMBLY:

Q At the time of the September 21 meeting, &ié you
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as the attorney for Consumers intend to put on a Dow witness

2|| in the upcoming suspension?

3E A Yes.

4? ~ I have to say I need to go back and remind you

§/| again, provided Dow said they were going to continue with the
6| contract.

| Q Okay.

3% B My position was if Dow said they were not going to
9: continue with the contract, probably there wouldn't be a

10| hearing.

: MR. ZAMARIN: Would not?

12} THE WITNESS: Yes, would not. Procbably would not
13/| be a he;rinq.

14 | BY MR. DAMBLY:

ls; Q Mr. Klomparens' notes, I believe alsoc Mr. Hanes

16; and Mr. Nute, at least those I can find quickly, igéicate,

17; I believe, that you presented three options to Dow at the

1af September 21 meeting based on possible Dow postures in the

19 suspeasion hearing. Do you recall?

<0 || A We were asked to present what the effect would be
21 of different Dow positions on the proceeding. And I believe

22 that I did that.

23 Q Do you recall what =--
24 MR. POTTER: Excuse me.
Ace sal Reporters, Inc,
a5 i To clarify, you said "we were asked." Who askad
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| you to dc that?

2 THE WITNESS: As I understand it, Dow asked us to
3 do that as part of ocur presentation, what effect Dow's
Ai position would have cn the proceeding.

E BY MR. DAMBLY:
6{ Q Do you recall what you stated in regard to that or
7; what alternatives you gave them?
a -} I don't remember the middle one. The first one
9; was that if Dow went along with the contract, it locked to
10% us like we had a dead winner.

1| MR. CHARNOFF: A live winner?

’ 12%. THE WITNESS: Yes, a live winner.

~ lsi The third one was if Dow got out of the contract
lA% that the construction permit would be suspended.
ls; I don't remember the content of the second cption.

16 | I would have to lock at the notes to refresh my recollection.
17 | MR. CHARNOFF: Mr. Klomparens' notes are in front
18 ef you. Do you want to check those?

19 THE WITNESS: You didn't tell me I cou. i yet.

20 BY MR. DAMBLY:

21 Q You may check Mr. Klomparens' nctes. And I don't

22 | know what page. I guess it is page 3 at the bctto

4
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|
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b

23| says: "If Dow said they want out ©
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24| it is" -- and I den't know what it is.
/al Reporrery, Ine.
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Q "-= then, there may be a 50-50 chance that the
construction would be suspended.”

A Yes, I remember now. There was a guestion at that
time. Nobody knew =-- I don't want to say that. At that time,
I didn't know nor to the best of my recollection did Mr.
Falahee or Mr. Bacon what the ultimate Dow position would be.
One of the things that became apparent, it could be, would be,
because of the contract Dow was going to continue in the pro-
ject, but it was uneconomical for them to do that. It would
have been an alternative to Dow which would have been more
economical.

And the guestion we talked about would be if Dow
reached a decision they would go ahead based on the contract
and it was more financially-feasible in the long run to do
something else, what would be the result?

And my answer to that was it was 50-30 whether or
not we would win or lose at that position.

Q Okay, sc, as I understand, the three alternati..s
were if Dow supported fully, vou had a winner. If Dow
repuciated the contract, you haéd a loser. And if Dow said
it wasn't the most econcmically advantageous, but they were
going along because of the cocntract, you had a 50-30 shot.

A That's accurate.

Q How did you arrive at those conclusions? Was thers

any discussion between you and (cnsumers personnel?

715 Vit
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A I think basically, those discussions between Mike
Miller and I about ultimately what wculd happen at the hearing
were based upon our legal judgment at the time.

Q So that was the ccllective best legal guess of
yourself and Mr. Miller?

A Yes, as counsel to Consumers. Also what we told
Consumers.

Q In the presentation of these alternatives, did you
intend or could you =-- Well, let's just ask first, did you
intend at all to use these alternatives as a threat to

coerce Dow into adopting a most favorable position to

Consumers?
A No.
Q Anéd the way you presented them, do you think Dow

could have reached that result or that conclusion?

A The way that I presented them at that meeting, no.

Q The next issue I would like to discuss on the Sept-
September 21 meeting, I guess we can ¢. back to Mr. Nute's
notes again on page 3 --it is alsc Mr. Xlcmparens' and

Sanes' notes --is the allegation that Mr. Falahee macde a
threat to sue Dow if they didn't support Consumers Power in
the hearing.

Dc you recall how that came abcut or what was said?

Let's put it that way.

A My recollecticn is that that exchange tock place

315 11/
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-- when we began tc talk about the positions of the ocutcome
of the hearing, Mr. Falahee stated that he wanted to be clear
3| that I was not addressing the legal implications that would
4| arise between Dow and Consumers if Dow breached the contract.
L I beliave chose were the words that were used.

6| And that Dow should not take anything I was saying as to have
anything to do with results that would come out of that

g /| action.

9f Q This was after you presented the alternatives?

103 A I think it was scmeplace in the middle that a

question was asked or something. I believe that is accurate.

12 And I couldn't tell yocu for sure whether it was. It was
o 13/| either =-- yeah, I can't go any further than that.
14 I remember the exchange, and Mr. Hanes at that

15| time said that they did not want to discuss that either:;
16| that that was not the subject that was up for conversation.
17 Q Were you aware pricr to the meeting that Mr.

18 | Falahee intended to make that statement?

19‘ A Yes. Jim told me on the way up there that he
2oi needed to make it clear to Dow that I was talking to him
a about the suspension hearing only and was not representing
22; to OJow the Consumers corpcrate pcsiticon on anything that

23| might result ocut of a decision that came out on the contract;

24 | that that was not what we were there to discuss, and I was
- ‘a3l Reporters, Inc.

] not representing Consumers in any way in that matter.




Q Do you think that the combined effect of Mr.
Falahee's statements and your three a.ternatives could have
been taken by Dow or by a reascnable person tc be a threat
that ' they had better come cut to a corporate decision to
support Consumers?

MR. CHARNOFF: Hold it. Combined effect of Mr.
Falahee's statement and Mr. Renfrow's presentation -- the
Falahee statement that was referenced in prior discussions was
the Falahee statement as to Mr. Renfrow's involvement in the
Dow-Consumers =-- Mr. Renfrow's presentation relating to any
Dow-Consumers problem. Are ysu referring to that statement of
Mr. Falahee or are ycu referring to scme cother statement?

BY MR. DAMBLY:

Q Let's éut it this way. Let me back up and just
strike that question and go abcut it ancther way.

On page 3 of the Nute notes, right in the middle
of paragraph 4, underlined, it says, "Consumers' threats,"”
following which it says, "Falahee brought up the point that
Dow has an crligation (Bacon interject Secticn 3) under the
general agreement to support Consumers in the licensing
proceeding. Falahee said, 'If Dow takes this posture, Con-
sumers and Dow will have a helluva legal :. %2lem.'"

Did Mr. Falahee say that to the bes: of you
recullection?

A To the best of my knowledge, he didn't say that.
k-
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I do remember Judd talking about Section 2 of the contract.
My recollection is that this discussion took place in dif-
ferent parts,

For example, I remember Mr. Hanes saying that the
Dow witness would tell the truth. And Mr. Hanes and I had
that conversation. And I told him that is all I wanted from
Dow was a witness that told the truth. And I don't think

it had anything to do with this discussion. It is a dif-

ferent part of it. I think we were talking about what witness

would be provided.

Q You don't recall Mr. Falahee ever saying that if
Cow takes a posture that the contract was no good, I assume
is what that posture was =--

A No, I believe what Mr. Falahee -- my recollection
of what Mr. Falahee said was that he wanted it clear what I
was addressing was not the contract issues and what would
result if Dow breached the contract. And he may have used
the phrase "a helluva legal problem" that would face all of
us if that came about.

He may have used that chrase, but it was in the

context that I wasn't addressing the issue.

Q No, combining what Mr. Falahee said that there
potentially could be a helluva legal prchblem between the
twe with your presentaticn of the outcomes of the suspension

hearing based on alteruative:, do you believe tha . somecne

315 120
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listening to that =- namely, Dow == could have drawn the
conclusion that the purpose was to threaten Dcw or coerce
3| Dow into fully supporting the project as part of this in the

4 suspensicn hearing?

5 BS See, obviously, they did.
éi Now, from my point of view is they shouldn't have,
7£ but I don't get it.
ol MR. CHARNOFF: Saculd not have?
9i THE WITNESS: Should not have.
10? You have two companies with a contract, and cne of
11% them saying they are thinking about == I don't want to use
[ 12% the word "breach." They are loocking at discontinuing their
C“' ? cbligations under the contract. And in the business sense,
l

14} 1if somebody says that to you, It is implied, you know, that
15| if that happens, you are going to have a legal hassle between
laf the two companies.

17; To me, it was -- you know, I mean, y- u use the word
18 "threat.” I don't take it as a threat. I take it as an

19 implied matter of fact that if scmebody takes a contract I

20! have wicth them and says they don't believe it is in force
21| Aany more, w2 are going to have to resolve that issue. I den't

22| <cnsider it a threat.

23 3¥ MR. DAMBLY:
24 Q You mean the combined cffect of vour statements

- = ral Reporrers, Inc. |
2 and Mr. Falahee's statements, or statements alone, vou 4o nos

o -
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consider them to be a threat?

2 A Nor was there an intent as far as I know on any-
3 body's part tc have it appear that way.
4 -Q I have just got about two more gquestions on

§|| September 21. 1I'll wrap that up.

6 As a matter of fact, I only have one more.

7f Do you *iink or to the best of your recocllection

g/| is there arything abcut the September 21, 1976, meeting that
stands out in your mind that we haven't discussed that you

10| think is important?

ll# A I think the only thing that probably hasn't been
discussed is that we spent a lot of time on .hat time schedule

131 that appears in Klomparens' notes that I drew up on the board.

14| It has 1976, '77, '78.
!5; I believe it is page 3 of those notes.
16 ! One of Dow's big concerns then was when we were

17| going to be able to get this thing on hearing. And we spent
18 a lot of time discussing what was going to have to be handled,

19 how we would do it, whether or not it was realistic that we

20| could do it within the time frame that we have here which i
{ 4 i . " . , % : =
21 | to have a decision in what we call the big hearing for a

2 better word in early 1977. We spent a lot of time discussi.ng

23} that.

241 It was cne of the things Dow was real concerned
rai Reporrers, Inc. i

25| about.



Q Did you prepare an outline for that meeting or was
2| there any paper you were speaking from?
3 A I don't remember. I believe I had a combination of

4' things -- the Aeschliman decision with parts of it marked,

5/ the Coalition for Nuclear Power Cause which set forth the

6| four issues to be discussed. And I am not sure whether I

7! had any handwritten notes or not. £ I did, I don't have

g!| them now.

9 | MR. DAMBLY: Okay. Maybe I should ask you on

the record, are you aware of ny, have you guys seen any?
MR. REYNOLDS: No.

12 MR. POTTER: Let me ask you, you say if you did

—
w

have notes you used at that meeting, you don't have thém now.
Would you have left them in the files of Isham, Lincoln and

is| Beale if you had them or woulc you have taken them with you?

'-6§ THE WITNESS: Mr. Potter, I could have. My reccl~
17| lection is they never showed up in the files. don't want

|
18| to tell you that they are not there because I haven't gone
19‘ through every file in the office. I don't think any exist.
201 MR. POTTER: Okay.
2xi I wonder if we could put a request in to have the
22 Isham, Linccln and Beale files searched tc see if there is an
23 outline ¢of notes.
24 MR. CHARNOFF: Certainly.

(T

D
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MR. DAMBLY: I guess we will take about a ten-minute
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break.
(Whereupon, a recess was taken.)
BY MR. DAMBLY:
Q Do you recall having any discussions with Con-

sumers Powar perscnnel following the September 21 meeting about)

what had taken place at that meeting?

A Yes.
Q With whom and what was the substance?
A Actually, I had two conversations. One was a

conversation with Judd and Falahee on the way back on how the
presentation went, how it was received, where we thought Dow
was.

I had another conversation with Howell and Keeley
after their meeting, how that went, what that was about.

Q Howell and Keeley went to another meeting con the
2lst, a separate meeting?

A Yes.

Q How did Mr. Bacen and Mr. Falahee perceive th
presentation tc have jone, and then how did they perceive the
Coew reception of the presentation?

MR. CHARNOFF: I think he can testify as to how he
perceived it had gune and what they told him, but
he can guite put himself in their shoes.

BY MR. DAMBLY:

Q From your conversations with them, what was your
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opinion of their perceptions? And I will ask you for your
own perception.

A My opinicn of their perception?

Q Yes; from the conversation you had with them on
the way back, what did they relate to you?

A I don't know if I can answer that gquestion
specifically. Let me answer it this way and see if it
satisfies vou. My recollection from those discussions was
we thought the conversation had gone pretty gocod; that Dow
had gotten the informaticn that they wanted, and that they
now had some data upon which they could base a decision that
was accurate and up to date. The meeting itself went real
well.

Q And how did you feel, the three of you together
or your percention from the conversation aﬁong the three of

you, Dow had received what vou had said to them?

A H~ did we feel they had received it?

Q You said that was one of t.e things that yvou
discussed.

A I don't know if I can answer +<hat guestion as
Now. We thought they had gotten the informatiecn. Thkey had

had all their gquestions answered that they had dcne. 1IZ
you are asking me what did we talk abou* we thcocught Dow
was going to do, we didn't have any idea what Dow was going

to do.

(I
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Q I am more interested in fdllowing that meeting
whether you and Mr. Bacon and Mr. Falahee thought that Dow
was happy with the presentation that --

A Yeah, we thought we had answered all their guestions.

Q And you didn't have any feeling at that time that
Dow had taken the things you had said as a threat? |
A No. Let me say this to yocu: No. The one thing

that bothers me about all of this is that when I went back
and read these notes, which was sometime in January --

MR. CHARNQOFF: These notes?

THE WITNESS: The Nute notes.

MR. CHARNOFF: Which he didn't see until January
*77.

THE WITNESS: Right.

If I had been a lawyer and was talking to another
lawyer, and it seemed to me that he suggested that I present a
witness who didn't know anything, I would ha.e found cut about
that and asked him about it point blank. If that was his
suggestion, I weuld have taken him &2 the Bar Association
right then.

The thing that bothered me about that was that tais
stuff was in and nobody said anything to me about it. And
it was for sure never my idea. And if somebody had said
scmething to me, we could have cleared it up real guickly.

\
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BY MR. DAMBLY:

Q My qQuestion was =--

A I had no idea that was going on until I saw these
notes.

9! -- and maybe you have answered it: following |

that meeting, did you have any inkling that Dow had the
impression that, one, you wanted an unknowledgeable witness,
and, two, you were intending to drag your feet, and, three,
you had gotten to Consumers via Falahee and possibly yourself
with making threats to sue Dow?
A On the first two -- |
MR. POTTER: Do you want to separate them out?
I'm sure the witness can.
THE WITNESS: I can.
On the first two, absolutely not. I had no idea
any of that was goinq.on.
On the third one, I have to go back tc my answer.
You used the word "threat." I have a real problem with the
word "threat." Nobody threatened Dow.
On the other hand, you have got to remember chat
ycu have got two parties with a large, large contract at
take and cne of them saying, "Lock, we are loocking at getting
out c¢f the contract."”
Permeating throughcut the entire thing has get

to be if you have got any sense at all that you are going +o
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have a legal problem with that, if one of the parties takes

2/ t.at position.

3| Was it a threat? Not in my opinion. It was a

4| stated matter of fact.

S| BY MR. DAMBLY:

6: Q To the best of your recollection in this con-

7| versation that tock place on the way back, I assume that is

8| back from wherever this =-- Where did that meeting take place?
9| Midland?

10 | A Yes, and I don't remember what the building was,

11|l but it was one of the Dow buildings at Midland.

12; Q On the way back is back to Jackson or =--
4 ' : |
\ 13; A Actually, the conversation that I remember occurred
| !
| with Judd and Falahee, cccurred in the airport while we were

15| waiting for Howell and Keeley. The conversaticn with Keeley
16 | and Howell occurred On the airplane on the *ay back.

17 Q To the best of your recollection, what exactly

18| did Mr. Bacon say?

19i A I don't have any independent recollecticn. He was
20: satisfied with the presentation of the way things had gcne
2!? that day.

22 || Q Did he say anything that would lead ycou to believe

there was any perscnal animosity between himselZ ané any of

4 the pecple that were representing Dow at that meeting?
‘sl Reporters, Inc,
25 | A I don't remember him saying anythiny about any --
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I don't have a specific recollection of him saying that. I
do know that at that -- and I don't know that. I do know that |
in that period, you kncw, there had been -- I had begun to
learn a little bit about the perscnalities involved, about the
conflicts between ir. Nute and Mr. Bacon, each representing
different sides ir a large thing and, you kncw, about the
views and everything.

But I don't have an inderendent recocllection of --

Q Do you have, for the record, any independent recol-
lection of anything Mr. Falahee s2id during this conversation
in the airport about the September 21 meeting?

B No. I think that Mr. Falahee =-- I think the onlv
thing he said was that, you know, that it was -- the thing
that Mr. Falahee was afraid that Dcw would think was that I
was talking to Dow on behalf of Consumers with regard to any
position they might take as a result ¢f Dow's acticn con the |
contract.

And I do remember Mr. Falahee thinking that he and
Mr. Hanes had handled that together that Dow was clear that
I wasn't doing that.

Q Did Mr. Falahee state anything at that time which
would lead you to believe there was perscnal animosity between
himself and anycne con the Dow side that was at that meeting?

A No.

Q Did you have discussions following the September
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21l meeting with anyone at Isham, Linceln and Beale concerning
the September 21 meeting?

A Yes, I talked to Mike that night.

Q As a result of the September 21 meeting and your
discussions with Mr., Miller, did you make any changes in
plans or strategy for the up.oming suspension hearinag?

A I got to go back and tell you again, we didn't know |
if there was going to be a suspensicon hearing. Dow had not
taken a position yet. So where we were was basically in a
holding pattern, waiting for Dow to decide what it was going
to do.

And I was running around trying to get prepared to
file that brief and do everything else there was to do to get
that ready to go and leaving Dow alone.

Q To be perfectly clear, it was your opinion that if
Dow came cut with a corporate position so that they nc longer
supported the Midland project and they wanted out of the
contract or they were repudiating the contract, there would
not have been a suspensicn hearing?

A I think the Commissicn would have suspended the
license immediately. I don't think you would have needed
a hearing. The whole license was predicated upon that being
a dual purpose program with [ow getting the steam.

One o the issues was changed circumstances. The

largest changed circumstance I can see »f is the guy needing
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the steam saying they weren't going to take it. It would have
2| made it real simply for us as far as I was concerned. We

3| would have filed a piece of paper with the Commission. The

4| Commission would have said, "Great, ycu no longer have a

5| license," and we would have had scmething else to do.

6 Q AsS you are nc doubt aware, I assume you are no

71 .doubt aware, at any rate, a meeting tock place between Dow

3 and Consumers on September 24 of 1976 at which Consumers

9| Power was to make its input into the Dow corpcrate review of

10 | the Michigan Division Decision.

11% A One of its inputs.
12; Q When did it make others?

. !3; B The 2lst meeting I had and the 2lst meeting that
143 Hdowell and Keeley had are twe others that I remember

15 specifically. You would have to go back and lock at the list
16| of the seven areas and find out from somebecdy other than me

17| what other areas they had input into.

8 Q Were you at the September 24 meeting?

19 A Ne, I wasn't.

20! MR. POTTER: Excuse me. Since you have apparently
21; passed on, let me get scmething straight on the record.

2 Do I understand ycu to say you also had a conver-
231 sation with Messrs. Howell and Xeeley? Ycu had conversations
24 with Mr. Bowell and Mr. Xeeley about meetings?

‘s Jeporvers, Inc. |
a3 | THE WITNESS: Yes.
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MR. POTTER: At Dow on September 21? I just want
to be sure.

THE WITNESS: Yes.

BY MR. DAMBLY:

Q Did you participate in any strategy sessions with
Consumers Power about the presentation they would make at
the September 24th meeting?

A Not to the best of my recollection.

Q Then, did you have any input whatsocever into the
September 24th meeting from the Consumers side?

A Not that I remember.

Q There was an cutline prepared by Consumers Power
Company for that meeting. Did you have any participaticn in
the preparation of that outline to the best of your recol-
lection?

A I would have to see it.

MR. OLMSTEAD: For the re~ord, It is Midland
Intervencr Exhibit No. 9.
BY MR. DAMBLY:

Q To make sure we are all discussing the same thing,
I am talking about a 4-page document with 3 exhibits attached
to it. Is that what we are talking about?®

A Yeah, I got it.

I am not sure I had any direct input on .t, but in

terms of what is set forth at 3a, b ancd ¢, while it is ot
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exactly what I talked to Dow about -- you know, it is close
to the three positions that we talked about that day. I
don't remember having anything to do with the effects of a
four-months suspension, although at the time, where these
numbers came from, I was working on about the same thing to
get ready to file it in brief; they came from the same place.
The propcsed schedule for a remand Learing is the
schedule that I prerared, the schedule that I nad prepared
myself. And I believe we attached that proposed schedule
to our brief that we filed on the 28th or 29th.
Exhibit 1, once again, I didn't have anything to do

v th that. And I was working on the same thing. The same

for Exhibit 2 andi Exnibit 3. I don't know who »repared
this. And to the best of my recollection, I had no discus-
sions with whoever prepared this.

Q Do you have any knowledge ¢f where the figures that
re in here came from?

A Which figures now?

Q I guess in the exhibits and in the document itself.
Thiere are projections ¢f the cost inveolved in shutdocwns.

A Yes. Those came out of a study done by Consumers
in-hocuse personnel maybe with scme input £rxom Bechtel, if
there was a direct input from Bechtel. There was indirect

input from Bechtel because some ¢f this material has %o ccme

f£rom their documents. And it was prepared with a study dcne
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in order to determine the effects of delay and what it would
be.

The same on page 3.

Page 4, cost of power came ocut from a different
sdction of Consumers Power Company. But again, that was in- f
khouse. I believe that the basis ¢of that came ocut of some
rate cases that they were doing.

Exhibit 1 comes from the project cost due to four-
month construction suspension was again the in-house study
done with Bechtel.

The same on Exhibit 2.

Exhibit 3 came ocut of a different section of
Consumers on the operating costs. But basically, thcse were
all in-house studies that were done at that time. We used
basically the same data in our filing before the Commission.

As time went con, these numbers got more and more
and more refined.

Q Ckay. If I could back up just a bit, at some point,
Cow became convinced, and I am not sure of where, and that's
what I am trying to see if I can £ind ocut, that the Consumers
alleged threat made by Mr. Falahee toc Dow for breach of
contract involved a $600 million figure.

First of all, do you remember Mr. Falahee making
any dollar statements at that September 21 meeting?

A No, he didn't make any to the best of my knowledce.

515 134
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Q Do you know where the $600 million figure came
from?
A Noe. I don't see a $600 million figure in here.

MR. POTTER: The witness is now referring to the
Aymond outline; is that correct?

MR. DAMBLY: For the record, I don't know that this
has been identified as ths Aymond cutline. I am not sure
whose outline.

MR. REYNOLDS: To the 4-page document that has
been identified as Midland Intervenor Exhibit No. 9.

THE WITNESS: I don't see a $600 million figure
in hkere.

BY MR. DAMBLY:

Q Do you have any idea at all where that figure would
have come from?

MR. POTTER: The witness has testified he didn't

attend the 24th meeting, didn't he?

70

MR. DAMBLY: I didn't ask him that questicon. I

asked him did he have any knowledge as %o where, or any idea

wheie, the $600 millicn figure came £from.

THE WITNESS: No. I don't. The reason that I

hesitated a little bit is because I have heard that
along the line since then, but I den'. have any idea

that number came from, at least independently ricght
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BY MR. DAMBLY:

Q Okay, following the September 24 meeting, did vou
have discussions with Consumers people about the September 24
meeting?

A I'm sure that I did. I seem to recall talking to
Judd or Falahee abcut what went on at the meeting.

Q Do you have any reccllection of what those con-
versations involved?

A The thing that I remember them telling me is that
Mr. Aymond did most of the talking, and hLe talked to them
about the impact on Consumers and what would happen to Con-
sumers and I believe what Consumers position was in all of
it.

Q By "what Consumers position was," I am not clear
as to what you mean.

A What Consumers position was that Dow corporate
review -- where Consumers stood with the Dow corporate review
and the results of that review.

Q Do you remember what it was they said or they
conveyed to you that Mr. Aymond said where they were with ==

A I really don't have any independent recocllecticn
of exactly what was said. I do remember them telling me taat
Mr. Aymonc had just told them exactly where it was for
Consumers and what a suspensicn wculd do and what a delay

would do and what a cancellation would do ané what the impact
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on Consumers that would be. And he had just laid that out
real straightforward.
And that is about the only thing that I remember.

Q Do you remember that being tied into again a
potential suit from Consumers against Dow for breach?

A I have a real difficulty with that gquestion. See,
I don't know how you can ask that question without setting
there knowing that in a business wecrld, when you have a
contract with somebody and somebcdy else says they are think-
ing about breaking it, .t is not unkncwn for the world, if
they do, they are going to get sued.

I have real difficulty relating to that question.
Sc I don't see how it could not have come up in any context
about anything.

Q Well, would you agree there is a difference between
somecne stating these are possible financial outcomes of
different positions ycua might take and leaving it at that and
stating these are the possible financial ocutcomes, and if you
come ocut with certain things, we are going to sue you for
$600 million?

A No. If you tell me ycu are going to break a con-
tract, I tell you da, da, da. I am not going to tell veocu you

reak it, I am going to sue for $600 million. That, you have
stated to me.

Now, by the vay, I don't think that would surprise

315 127
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anybody either.

Q What wouldn't surprise?

A If I told you I was going to break a contract and
you told me, if you then told me, "Great, you break the con-
tract, it is going to cost me $600 million and I am going to
sue.”" I wouldn't be surprised if I told you I was thinking
about breaking.

MR. REYNOLDS: That last collcocquy, just so we are
clear, had reference to your cown views on the matter, not
something that you were relating had been reported to you
with respect to it?

THE WITNESS: That's correct.

MR. REYNOLLUS: The September 24 meeting; is that

right?
THE WITNESS: Yeah.
BY MR. DAMBLY: ;
Q To your knowledge, did any mettings be:ween Dow

and Consumers take place between September 24 and September
292

MR. POTTER: Can I clarify cne thing to make sure?
I am not sure the gquestion that I understocd was asked and
answered.

Did you hear anything back from the meeting as
to whether Mr. Aymond did say anything to the Dow repre-
sentatlives regarding the possibility of a lawsuit by Consumer

5\ 5 158
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against Dow?

THE WITNESS: To the best of my recollection what
I remember out of the meeting was that -- what I remember
being discussed was Mr. Aymond had been asked about where
the contract was and if the contract was -- Dow decided not
to continue with the contract, the best of my recollection
is that I was told Mr. Aymond said Consumers would then
pursue all of its legal remedies against Dow.

But that is the best of my recollection of what I
knew was said.

MR. POTTFR: And this was related to ycu either by
Mr. Bacon or Mr. Falahee?

THE WITNESS: 1I believe that is so, Mr. Potter.

I could not tell you for sure that that was exactly accurate.

MR. POTTER: Thank you.

BY MR. DAMBLY:

Q Between September 24 and September 29 of 1976,
tc the best of your recollection, did any meetings Lbetween
Dow and Consumers take place?

MR. CHARNOFF: You are talking about meetings
cther than telephone calls? You are nct talking about
telephone contacts?

BY MR. DAMBLY:

Q Meetings.

A I don't remember the day that I first met with Mr.
746 V7
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Nute and Mr. Wessel. If that was Septamber 29, then I believe
that is accurate, we worked on £filing the brief. I don't
think I had any meetings with anybody == in fact, I'm sure I
had no meetings with anybody from Dow until my first meeting
with Mr. Nute, Mr. Wessel and Mr. Duran.
MR. CHARNEY: Excuse me. Did you file the brief
in that --se on the 28th? You said you worked on £iling the
brief. Did you and your firm file that brief? t
THE WITNESS: No. BHarcld Reis actually filed that
brief, but we were getting the data together for tiie material
that went in it, facts.
3Y MR. DAMBLY:
Q Did you have any discussions, telephone conversations,
with any Dow perscnnel. between the 24th and the 29th?
A I don't believe that I did. I don't believe I
talked tc anyone on the telephone. And it is possible that
I may have talked to Mr. Nute and set up a meeting, but I
think Mr. Bacon did that.
Q Pid any discussicns between ynurself and Cuansumers

Power personnel take place between the 24th and the 29th?

A Absolutely. Every day.

Q What did thcse relate to?

A The case.

Q Brief con -=-

A What we were going to do. During that pericd,



Mr, Bacon and I were like Siamese twins.

Q How or when did you learn of the Dow corporate
decision?
A To the best of my recollecticn, it was on the 27th

of September.

Q And how?

A I believe it was a phone conversation between Mr.
Wessel and Mr. Bacon. And I am not positive that that is so.

Q How did you learn? Were you a party to that
telphone conversation?

A No. Mr, Bacon told me. I believe it was Mr. Bacon |
who told me that Dow had phcned them with their position and
that Dow was going to go ahead.

Q When Mr. Bacon notified you of the decision,
do you remember that conversation?

By that "decision," I mean Dow corporate position.

A To the best of my recollection, Judd told me he
had a conversation 7sith Mr. Wessel, anéd Mr. Wessel and he had
-= Mr. Wessel had told him what the Dow corporate peositicn was,
and Judd had told him we would put that in the brief. I
believe scmething was set up sc that we would call Dow and let
Dow know exactly what we said -- and I'm not real clear about
that -=- plus I think that there was then a conversation about
the meeting to be set up to prepare Dow's witness.

I'm a little unclear about what happened, when it

515 14]
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exactly happened. But as far as Mr. Bacon and I were con-

2| cerned, when we arrived on the 2Z9th, out of the conversaticn

1| with Mr. Wessel, Mr. Temple was going to be the witness.

4| I believe that all occurred in the same telephone conversaticn.
5 Q To the best of your recollection, who attended the |
4! September 29, 1976, meeting?

7 A That is the éirst meeting that we had with Dow.

g| I don't have any documents in front of me, and I think it is

9| accurate. It is Mr. Nute, Mr. Wessell, Mr. Duran, Judd Bacon

10| and myself were at the first part of the meeting. Leter in

the meeting, we moved to ancther room. We were in the library,

l
|
12! I think, or small conference room with a lot of law books
| 1
k/ 135 in it. We moved into a bigger room with Mr. Temple. :
14! Q And what was the purpose of that meeting? |
lsE MR. CHARNOFF: The meeting with Mr. Temple or the

16; earlier?
17| BY MR. DAMBLY:
18 | Q Going into the September 29 meeting, what was the

19| purpose of the ieeting?

20 A At that time, we were scheduled to go to hearing
21 on October 6, I believe, 6, 7 and 8.
22} The purpcse of the meeting was to prepare for that

23/ Adearing, both in terms of witnesses and doccuments. I

24 believe by that time, we had received a reguest from Mr.
ral Reporters, Inc.
25 | Cherry for documents. It is not a formal request; it was a
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letter, I believe, to DCow, 2s a matter of fact, asking that
Mr. Temple be provided--a number of documents be provided
to him. I believe we had gotten that letter then.

The purpose of that meeting was to prepare for that
hearing.

Q Okay. During the meeting, 4id you take any notes
of the meeting?

A I had a list of things that people wanted of me,
and I had an cutline of the testimony. The best of my
recollection, I took care of those, and I don't remember ever
seeing those notes again.

MR. CHARNOFF: I think his question was did you
take any notes at the meeting rather than notes preparatory
to the meetiﬁg.

THE WITNESS: I think I did. I think I wrote down
things pecple wanted from me that I had to handle later.

BY MR. DAMBLY:

Q Do you have thcose?

A No.

Q Or do you know if they are still in existence?
A I have not seen tham.

Q A3 a result of the meeting, did you write any

memecs to files or notes to files on the meeting and what had

taken place?

A Not that I remember.
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Q To your knowledge, did Mr. Bacon take any notes?

A I don't remember any.

Q Were you aware that all three Dow people were keeping
notes of the meeting?

A Actually, I think I was aware that they were
writing things that we were discussing. We were talking about
a lot of things we would need. I remember them putting them
down, writing down things taat we need. I did not know at
that time that Mr. Duran was taking shcrthand notes of what
we were talking about, no.

Q " Do you recall making any remarks to Mr. Duran
about the amount of notes he was taking at this meeting?

A I remember a conversation that I had with Mr. Duran,
but I could have -- it was like later. It was ancther meeting
later when I talked to him, that I remember talking to him,
about the amount of notes that he was taking.

There was a time somewhere in there when I dis-
covered what Mr. Duran was decing was taking shorthand nctes.

Q When you discovered that, did that have any effect

on you Oor your presentation?

A No.

Q Going into it?

A It pissed me cff.

Q I guess then it had an effect cn your.

A It did not have an effect con my presentation; it

A

315 144
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pissed me off.

Q Did it indicate anything to ycu about the relaticn-
ship between Dow and Consumers?

A No. By the time I discovered that, it had become
pretty clear about the relationship between Daw and Consumers
in terms of the trust that was between the parties. That
became readily clear after we set down and talked with Mr.
Wessel amd Mr. Wessel explained some of the things Mr.

Temple had based his opinion on.

Q Do you recall when that meeting was? Was this the
first meeting or a later meeting?

A I dor.'t know. I would have to lock at the notes.

It was the first time we excuﬁed Judd.

Q Going into the September 29 meeting, what was
your view at that time of the Dow-Consumers relationship?

A I guess my view of it was a couple of different
things. I was clear that Jce Temple had scme personal opinions
that neither Consumers nor Dow was exactly excited to have
Joe express on the stand. I was aware that there was some
animosity between members of the negotiating teams. I didn't
know what those things were.

That was cne of the purpcses of the meetings was
for me to find out so I would know what was going on. I
didn't know the basis for the Dow corporate, either the Dow

corperate position or the Dow Michigan Division recommendation.

315 149
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I can get to where I am going.

Going into the September 29 meeting, did ycu view
Coasumers and Dow -  having a hostile adversary relaticnship?

A No. .ow corporate position had been to go ahead

with the contract. So insofar as I was concerned, that was
Dow's corporate position. That is what we would present.

Insofar as the contract was concerned, I knew that
there were socme open items on the contract -- I was not real
clear what they were yet -- that were going to cause me a
problem in the hearing.

By "a problem,"” I mean that we were going to have
to present them. It was not as if there was a contract ncw
between two parties Qho were in absolute agreement on what

the contract meant. So that, therefore, that was going to

probably, as far as I was concerned, have to come out at least

for the FES so that we would have to present what the ultimate
position was, interim positions were.
S0 I knew that was there as a part of what I wanted

to have the meeting to find out.

Q Did you feel, going into that meeting or during
that meeting, or did you have the perception that the Dow
representatives at that meeting viewed yocurself anéd the Con-
sumers representative, I guess, in an adversarial relationship?

A Not when I went into the meeting.

Q When ycu came out of the meeting?

515
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A No. Not absclutely.

Q Did you ever get that feeling later on during the
preparation, any of the later meetings during the preparation,
of the Temple testimony?

A I don't think that the word "adversary" accurately
describes what I began to feel was going on. I don't know
what the word is. The thinq that happened with Dow-Consumers
was that it was always real clear to everybody involved in
the matter from Dow ané Consumers that the material issue
before the Board was what was Dow's position. And that was
Dow's corporate position.

.Thcre was never any disagreement with any of us
about that. That had tc he presented. The way in which we
were going to present that and how it was that we were going
to go about doing it caused some friction between us.

Now, sc the word "adversary" docesn't describe
that tc me.

Q If you had been aware there was an adversarial
relationship, would your actions in the September 29 meeting
have been any different?

A Yeah. See, the thing that I do want ycu to know

nat in hindsight of all this that I am real clear about was

the thing I didn't do, was be responsible for who it was

was communicating to. The only thing I wanted to do was get

ul

the facts out and get them before the 3card. That's where I



20
21
2
23
24

Ace sral Reporrers, Inc.

28

84

came from.

There was a lot of other intrigue going on arcund
me I let pass rather than enter into. I probably should not
have done that in hindsight.

Q Would you in hindsight say that the reason you
weren't involved in all this other stuff was -- I will give
you choices which may not be what you would care to hear
about. If you have a different answer, go ahead, but =--

MR. CHARNCOFF: As long as the choice, the last
choice, is called "none of the above."

BY MR. DAMBLY:

Q Well, a third one.

In hindsight, would you have viewed yourself as
not getting involved in all the rest of .this because of either
naivete or because you just weren't concerned with anything

but the Dow corporate position and getting the testimony

ready?
A Give me the first part again.
Q I don't know if I can.

m

In hindsight, loccking abck at the September 29

o

meeting, and your statemen. :hat ycu didn't get involved in

a lot of the other intrigues, and that may have been a mistake,
why do you think that mistake was made? That is the test I
can say. Was it because ycu were naive about what was going

on or you just didn't ccnsider the rest cf it important?
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A I want to go back and --
r 8 MR. REYNOLDS: Let me just say my impression of
3 what he said was it was not fully sensitive to all the other
4| intrigue that was going on during that time fram that was
5. larger than just the 9/29 meeting, but through the periocd of
4 preparing for this meeting.
7 I believe your question just focused on the 9/29
a; meeting. T think his answer is probably mcre meaningful if
9 it is in the context of whatever his unawareness was during
IO; the time frame that he mentioned which was during the
ll? preparation.
12§ THE WITNESS: That was the first correction I was
. 13| going to make. It was not the 2/29 meeting. Actually, it
14| was my inveolvement the entire time with Dow. It wasn't
either that I would have gotten involved with the intrigue.
You see, the truth was that insofar as the contracts
17| were concerned, my only concern was that whatever it was be
18 presented. Truthfully, tc me, it didn't lock like the parties

19 were that far apart on the contract that they cculd have resolved

20| the thing and gotten it dowr It would have made it much
! simpler to present to the Beard.
|
22% I presented that issue with both my client and with
23' the Dow lawyers.
2 | Let me answer the rest of your guestion if I can.

;9 Regorrers, Inc.
25 See, it was real clear to me that I had ncthing to deo with

318 14
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the other stuff that was going on with the contract. It was
also real clear to me Dow was going to present its point of
view. My position in any NRC licensing proceeding is ycu
can forget :the legal niceties. Everything that is in the
record of any company anywhere ¢f anything anybedy wants to
ask about, whether it has anything to do with anything, is
geing to come out. There is no rules o. evidence. And my
position is, so what you do when you are in that posit. o>n is
you put it all in, turn over all your documents and set back
and see what happens.

And that is where I was coming from. What I ran
into was a wall. Not that from the other side there wasn't
a problem with what I wanted to do that wasn't genuine. But
that was always my position. And it was frustrating to deal
with what I had to deal with then.

And, in.hindsight, what I would have done was

gotten ocut ¢f it completely and allowed Dow to handle it

itself.
BY MR. DAMBLY:
Q I don't quite understand the last comment.
A Geed.
Q How would you have gotten out of it and allowed

Dow to handle it itself?

A My position throughcout the thing was that Dow was

a party. Mr. Wessel had scme legal pesition I didn't think was

43 4 ¢ .
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worth a damn that I was willing to go with in crder to get
the thing to hearing and the facts presented the gquickest
way possible.

If I had known that Dow was approaching it the way
it appeared tc me later that they were, I would have advised
Consumers that the best thing would be to allow Dow to
proceed on ts cown.

Dow had some internal .ssues of its own that
appeared to me that in retrospect would have been better
handled by Dow itself.

You have got to understand, too, that Dow was not,
and Consumers -- you know, whei Mr. Wessel spoke to me about
the internal negotiating contracts, it is real clear to me
that is a valid point. You don't want your internal negoti-
ating contracts given to the company yocu are negotiating with

before you negotiate them cut.

Q It makes it a lot easier for the company that gets
them.

N That's right.

Q Before I move on, twec things. I guess, cne, I

should have followed up qQuite a while ago. But when you say
you found ocut that when Mr. Duran was taking these extensive
notes, your personal rsaction was "it pissed you off." Why?
A Well, I guess for a couple reascns. 7T den't like
to have socmebcdy taking sherthané notes withcut being tcld

115 18]



that that is going on. If I am <cld, T don't care. I just
don't like pecople cperating with me in that way. I like to
be told up front what is going on. And I wasn't told. And
that's what I go: angry about.

It is like reporting a meeting and not telling the
person that is in the meeting they are being recorded.

Q You said there were a couple reascns. Was that
all that came to mind at the moment?

& I think the other reascn is if that was so, I would |
have asked for them.

Q Did the fact that you found out they were doing
that and hadn't told you change yéur impression of the
relationship between Dow and Consumers at that tine?

A Oh, at the time that we got them, you know, at
the time that I discovered that, we were so far along and what
I was focusing on then was the hearing and getting Consumers'
case presented.

And ultimately what I decided to dc probably very
quickly was just let that go which was cne of the things that
I did as I went through this case was let a lot of the stuff
that came up just settle back down in order to get it to the
hearing.

Q At the time that you did discover this, did you
make it known to Dow that you considered that upsetting?

A I don't remember.
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Any time Mr. Wessel is around, I was upset.
Q To wrap up the previous line of gquestioning which
I don't think I ever got anywhere con and probably w2 should
drop, but anvway, do you believe that your behavior during,
say, the September 29 and maybe the next few meetings after
that could have been adequately characterized as naive?
A I don't know. Maybe somebody could have had that.
I'm sure somebody could have come up with that copinicn. But
it could have keen. I don't know.
MR. DAMBLY: Off the record.
(Discussion off the record.)
MR. DAMBLY: We will break for lunch now and
return at 12:15.
(Whereupon, at 11:40 a.m., the depcsition was

recessed, to reconvene at 12:15 p.m. the same day.
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AFTERNOON SESSION
12:40 p.m.
Whereupen,
REX RENFROW
was recalled as a witness and, having been previously duly
sworn, was examined and testified further as follows:
DIRECT EXAMINATION (Continued)
BY MR. DAMBLY:

Q Let the record reflect the staff was here at 12:15.

|
{

I bPelieve we left off about to discuss the September:

29 meeting. Before I get into the specifics of the meeting,
would ycu tell us to the best of your recollection -- I don't

recall if I asked you so let's start with who was at the

meeting.
MR. REYJOLDS: You asked that.
BY MR. DAMBLY:
Q Okay, skip it, then.

Can you tell me to the best of your recollection
what tock place at the Sceptember 29 meeting?
A We got there, and we set down, and we talkecd.
The best ¢of my recollecticn, it was Mr. Wessel gave me scme-
thing he had prepared. I gave him an ocutline I wanted of
what I wanted in the testimony. There was a break. We locked

at the stuff.

Ch, we locked at the stuff Mr. Wessel had given
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us- I came back and gave him the cutline we wanted. We
talked about that. We talked a lot abcocut scme other things,
about documents.

We then went in and met in a different room with
Mr. Temple and talked with him for a while. We got through
talking with Mr. Temple. I helieve there were scme further
conversations with Mr. Nute aﬂd Mr. Wessell, Judd and myself.
Anl then we left.

Q Two things I wish you could be provided with here
== your affidavit of, I believe, December 30, 1976, and Mr. |
Duran's meeting notes of 9/29,76.

MR. REYNOLDS: Off the record just a minute.

(Discussion off the reccrd.)

MR. REYNOLDS: All right, we will put on the record
that Mr. Renfrow has before him the two documents that Mr,
Dambly referenced.

BY MR. DAMBLY:

Q On page 3 of your affidavit, it indicates in para-
graph numbered 3 there that in view of the fact that Mr. Josepn
Temple was in charge of the Michigan Division and headed the
Dow team charged with renegotiating the Dow-Consumers Power
contract related to Midland and the fact that Mr. Cherrv
had indicated in a letter dated September 21, 1376, he wished
£o question Mr. Temple, we jointly determined Mr. Temple should

present Dow's pacsition.
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Is that to the best of your recollection the factors!
that went into a determination as to why Mr. Temple would be
the witness?

& tually, I thiak that it was kind of like the
ending fact out of the‘conversation that Mr. Wessel and Mr.
Bacon had already had. We were all pretty well, I think, all
of us, although not jeointly, having discussed it, decided
Mr. Temple would be -- in fact, be the witness. This just
kind of got all of us together.

Q Do you know how the decision was arrived at that
Mr. Temple would be the witness?

A I don't know on Dow's part. I can't really speak
for Dow. I don't ever remember discussing that with them
except with regard to the fact that Mr. Cherry had asked fcr
him.

When we tock a lecok at it, my position was Joe
knew abocut it, had been around for a long time with the contract.

Second of all, it seemed that since the consideraticn
was his own perscnal views and the fact that even if we didn't
call him, scmebcdy else would, it seemed to me as a matter of
tactics to put him on the stand in the first place.

Q On page 3 of Mr. Duran's notes of the Septemcer
29 meeting, the third paragraph states that Rex observed %o
Lee that he and Lee had talked on this. He said that the only

problem he had with Temple was that of the original position
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taken on this, and he didn't want a witness to get up there
and tell other than the truth.

Could you explain for the record exactly what you
meant by the "only problem"?

First, maybe I should say, did ycu make such a
statement? These aren't your ncces.

MR. POTTER: Excuse me. There are a couple of
statements in that paragrapn. You asked him whether he made
the entire statement as it appears in that paragraph.

BY MR. DAMBLY:

Q Do you recall such a conversation?

BY I don't have any recollection of having talked to
Lee before aslin the first sentence. And I ;m sure that I
did. I don't remember saying, you know, that I said this,
and that it about correctly states my position. I wanted to
be sure Mr. Temple had indeed adcpted the Dow corporate
position and was not still with the Midland Division position
before we put him on the stand.

MR. REYNOLDS: I am not sure I understocd your
answer. You say the statement that was read from the notes
does reflect generally the discussion that you had?

THE WITNESS: Yes.

MR. REYNOLDS: 1Is that what your testimcny was?

THE WITNESS: Yeah.

<

315 15:
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BY MR. DAMBLY:
Q On the same point, on page 14 of Mr. Duran's notes,
3| the second paragraph up from the bottom has the statement,
4| "Rex stated that he had been toying with the idea of not having‘

}
{

3 Joe as a witness, but scmecne will probably subpocena him
. S

§!| so we may as well just use him and go from there.” {
7‘ To the best of your reccllection, did you make such
83| a statement?

9; A Yes, certainly. It is one of the factors we locked
0| at. ;
1Yj Q And again, why were you toying with the idea of

12? not having Mr. Temple? J &
A Well, because of the original conv?rsation. We had
14| gone back all the way to the 2lst; because of Joe's perscnal

15| opinions on the project; that Joe had his own perscnal view-

16_ points about the project and where it was. And the thing we

17; were loocking at was who could present Dow's corporate position.

13 When it became apparent that he was gecing to be

19 subpoenaed anyway and that in fact he did support the cor-

L8]
o

porate pocsition, there was no reason not tc use him.
21 Q Did you or do you feel that Mr. Temple's personal
22| feelings abcut the Dow~Consumers relationship in the contract

23 were relevant to the suspension hearing?

| 4 A Were thev relevant?
ice-  aral Reporters, Inc t

23 Q Yas.
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A in an NRC proceeding for sure. And in any other

2 court proceeding, I have my doubts.

3 MR. CHARNOFF: In asking whether they were relevant
4 as distinguished from material, is that what you meant?

S| THE WITNESS: Yes.

6! MR. DAMBLY: I think he has made the statement he

| l
7| never considered anything other than the Dow corporate position

[ |
E) to be material. '
9| Is that correct?

10 j THE WITNESS: Yes.

1| BY MR. DAMBLY:

12| Q You said to an NRC proceeding, they were relevant,
|
k' |
13| but nowhere else?
4 A I said I ha. my docubts as tc whether somebody
15| else's personal opinions would be relevant in a Federal Court
16 or a State Court.
17 MR. CHARNOFF: You said were they relevant in an
18 | NRC precceeding. Were you saying that based upon the breadth
191 of testimony allowed in NRC proceedings or because there is
20 some determination in NRC proceedings that that type of
|
21; material is indeed relevant?
22| THE WITNESS: I'm sorry. That, vou knew, just
|
21 because the breadth of material from my cwn experience I
4 know that is allcwed tc be covered in an NRC proceeding, it
Ace sral Reporters, Inc. |
25 was real clear to me from day one they would be allowed to
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ask Joe thcse gquestions, and he would be regquired to answer
them.

MR. REYNOLDS: You are then talking in terms of
cbjections on grounds of relevancy and whether they wculd be
successful in an NRC proceeding as opposéd to being successful
in court; is that right?

THE WITNESS: Yes.

MR. POTTER: Can I inquire? 1I'm sorry to inter-
rupt. But are you talking now about Mr. Temple's personal
views as opposed to the Michigan Division Decision?

THE WITNESS: Yeah, his perscnal opinions, you
Know.

BY MR. DAMBLY:

Q Back onto this same statement cn page 14, there
is an indication someone will probably subpcena him.

A Um=h'm.

Q Did you have any indicaticn that somebody had an
intention to subpcena Mr. Temple to testify?

A Yeah. When we discussed it up here in the first
part, we had gotten that letter from Mr. Cherry and said
he wanted Dow to provide Mr. Temple as a witness.

MR. REYNOLDS: You say "we discussed it in the
first part,"” you had reference again to the notes by Mr.
Duran --

THE WiINESS: Right.

3
e
=Y
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xi MR. REYNCLDS: -~ reporting on the meeting?

z BY MR. DAMBLY:

31 Q Before I go forward on the September 29, as an

4 attorney in the case representing Consumers in the suspension

5 hearing, what is your reccllection of disccvery requests?

¢! And to put it in better concext, under the way you remember

7| the discovery requests that were made in that proceeding, and
as Mr. Reynolds indicated before when I referred to Mr. Duran's
? notes, there are two sets of Mr. Duran's notes. There is a
10% l9-page set and a 26-page set.

| Would those have been subject to any of the dis-

12( covery requests that you are familiar with in this suspension

~ 13| hearing? |
14: .MR. CHARNOFF: Did you ask two guestions or one? '
15| MR. DAMBLY: I think that is only cne.
16; MR. CHARNOFF: I think the introductory part had

17| a question in it, but I'm not sure.
18 | MR. REYNOLDS: Your question is whether he would

19| have at the time to the best of his reccllection considered

20 the Duran notes as within the ambit of the discovery reguests

that he received. Is that your guestion?

|
|
|
!
22 | MR. DAMBLY: Yes.
| THE WITNESS: No. The answer to your guestion is
|
24 no, but from the research that we had done at that time, it
Ace ay Repormers, Inc.

-

25 appeared to us since Dow and Consumers interests were the

T |
|
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same, they would not have been discoverable; they would have
to be listed and attorney/client privilege. And under the
rules, as I remember, the Board notified that we had those
documents and were claiming privilege to them.

At the time, we didn't know that they existed. So
the question didn't come up.

MR. CHARNOFF: You said, "we didn't know." You
mean Consumers didn't know?

THE WITNESS: Consumers didn't know.

BY MR. DAMBLY:

Q Let me see if I can clarify that. They would have
been, to the best of your recollection, within the ambit of
the discovery request, but they would have been privileged?

A We would have claimed the privilege ¢on them.

Q But you did not. Consumers was unaware that the
Duran notes existed?

A That's accurate, yes.

Q And is that for all of the Duran notes for all of
the meetings?

A Yes.

MR. REYNOLDS: I hate to interrupt this because it
is slowing it down, but is it your testimony that you have in
mind today a specific discovery request that called for notes
such as the Duran notes?

THE WITNESS: Not at that point. I think the



99

|
12 actual first request :hat we got in the whcle proceeding was
; the first day of the hearing, at the hearing itself. There was'
3; a request made. It was an informal reguest made by Mr.
4‘ Cherry to Dow for certain Dow documents in that letter. |
5! What we did was we put together all of the documentsj
6 that backed up our testimony and made them available to all
7| the parties anyway, had them available for pecple to lock at.
s: Dow went through its files, and we went through our |
9: files. And we put everything tocether even in the absence
10| of that request and had that available to all the parties in

111 Jackson to come and review =- had all the back-up material

lzi in it, had the back-up documents that Dow had relied upon for

\ 13/| its internal cost studies. '
14; He put that together for me, had the back-up ;
15 Consumers documents in it, everything we relied up to present |

16 | our case, we put in one spot and had it available.

ni BY MR. DAMBLY:

18: Q I suppose this has to do more with my unfamiliarity
19 with the case at that time, but how 4id it come about that

20 Mr. Nute's notes were made available to the parties?

21 A My best reccllection of that was that scmetime in
January, Dow turned cover a list of documents that included

23 the Nute notes that I did not know even existed nor what was

24
e ral Reporters, Inc.

s at Consumers to the best cf my kncwledge cr Isham, Lincoln

in them until the day they were turned over. Nor did anyene
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and Beale know that.

MR. POTTER: January what year?

THE WITNESS: 1977, I believe. And that is to the
best of my recollection. I would have to go lcok.

MR. REYNOLDS: Was that pursuant to a specific
request to the best of your reccllecticon?

THE WITNESS: Yes, it was pursuant, as I remember,
to a request that Mr. Cherry made once the hearing actually
had started.

BY MR. DAMBLY:

Q To the best of your recollection, did that include
the Duran notes on that list?

A Did what include the Duran notes?

Q I thought you indicated that the Nute notes were
made available in January of '77.

A I think the Duran notes were made available at the
same time.

MR. OLMSTEAD: Let me interrupt and just ask ycu
if you recognize Midland Intervencr's Exhibit 60A.

THE WITNESS: I remember seeing this. I den't
know when this was turned over. And I don't see the Duran
nctes that the Nute notes refer to.

MR. CHARNOFF: You don't see the Curan or the Nute
notes referred to?

MR. REYNOLDS: COff the record.
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(Discussion cff the record.)

2 THE WITNESS: The answer to the guestion is no.
4 Q Did you know at that time or for that matter de " >u |

5| know today that there were Wessel notes >f those meetings,

6| of the meetings starting September 29 and running up to about

7; the time of the suspension hearings?
sl A No.
9i e Would you have considered Mr. Wessel's notes to
10! fall in the same category as the Nute notes and the Duran
111 notes? |
12: A You mean if somebody had asked them, . .ould have
( O 13| claimed the privilege on them? Yes.
4 Q Would they have been within the ambit of discovery?:
15 A Let me answer your question this way: If somebody

|

|
16! would have asked for those documents, they wouléd have been

% within the ambit of that discovery request, and I would have
Ia: then claimed privilege ¢cn them and let the Board know what
‘9j I was claiming it on.
20 Q Okay.
21; MR. OLMSTEAD: I would like to ask yocu just one

22 follow=up question on that. Did scmebcdy ask for the Nute

23 notes?

24 MR. CHARNOFF: Before they were made available?
Ace rai Reor - ary, Inc.
28 | MR. OLMSTEAD: That led to the claim of privilege.
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MR. CHARNCFF: Somebody asked specifically for the
Nute notes?

MR. OLMSTEAD: To your recollection.

THE WITNESS: I don't believe anybody asked
specifically for the Nute notes. Mr, Cherry made an all-
sweeping request that Dow told the Board it would £fulfill. It
went back to its files. It went through it. I cannot even
tell you the amount of work that I know Lee and his people
put into that, including then giving the Board's list of the
documents that they had.

As the hearing went on then, the Board kept making
rulings, and Mr. Cherry kept requesting more and more stuff.
I think Dow, once the resquest was actually made and ruled upen
by the Board, did an incredible job of going back. There were
no dimensions to the discovery request. It was in essence
vomiting up every piece cf paper you ever had of anybody having
to do with Midland.

And they went back and attempted to do that. I
think they did a goed job.

3Y MR. DAMBLY:

Q If we can go back to your affidavit again of
December 30, 1976, on page 3, it indicates that early on in
the " *9ting, I guess Mr. =-- this is close tc the bottom of
the page under paragraph 5 -- Bacon and I were presented with

a draft of testimony from Mr. Temple which apparentlv had
.
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been prepared by Mr., Wessel. Mr, Bacon and I reviewed that
draft together and were not satisifed since it did not include |
the items currently under negotiation between Dow zud Con-
sumers or the interim position taken by the Michigan Division
in early 1976.

MR, CHARNOFF: Early Septemter 3£ 19762

BY MR. DAMBLY:

Q I thought I did, but I may rot have.

Was that the only thing that you considered unsatis-
factory about Mr. Wessel's draft?

A No, but it ra: - _c the only thing we considered
unsrtisfactory. Setting here today, T would have to lock at
that draft again to téll you, but it was the main point that
was entirely omitted we wanted in. Thure were some other
minor items we discussed.

I want to say this to you: I want to get it in so
it gets understocd. My point of view about all of this has
always been that there was never a disagreement between Mr.
Wessel, Mr. Nute, Mr. Bacocn, Mr. Rossc and myself about what
was material in this case. Material fact was Dow's corperate
position.

The discussions that came up for us was how we were

going to present that. My poiat of view, having pra

ticed befcre

0

the NRC ard knowing what went on with the proceedings, was

to put it all in at the start and go forch. Mr. Wessel was
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not always of that opinion.
So we had scme disagreements about the proper
approach to take with thas=.

Q Pid you have any indication at the time you -- or
have any reascn to believe at the time that you -- reviewed
this first draft by Mr. Wessel that it may have intenticnally
he :n unsatisfactory; Mr. Wessel mav have intentinnally tried
to prepare an .n: .tisfactory draft?

A Truthfully, I don't get the guestion. I don't
know what you want to know. Intentiocnally for what? I think
what Mr. wvessel presented me with was a draft ‘rom his client
that he felt set forth his client's position in the best

light possible.

|

It was not -atisfactory to me so we had a discussion

Q Going back t: the Duran notes, on the second page
of the Duran notes -- maybe even before I get to that a
general gquestion.

A Yes, sir.

Q At tne September 29 meeting, is it true that you
made it known early on that ycu wented the Michigan Divisicn
position and the current negctiations between Dow and Con-
sumers put into the testimony?

A When you asked me earlier in the meeting, I dida't

recall. I do know that when the guestion cof testimony was

715 160
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addressed, whenever it was first addressed in the meeting,
2l I let them know that, yes. I don't remember if we discussed

3| other stuff before we got to the testimony.

‘i Q Did you explain why you wanted it in?

s A Yes.

é; Q And what reaction did you get from the Dow pecple?
71 A The reaction basically that I got was that ;hey

8j were going to have to explain and that Joe's opinions would
9| come out #1314 that we didn't want that =-- let me put it this
101 way: if I knew all of the stuff about that, I would not want
to do that.

MR.‘CHARNOFF: I'm sorry, I didn't ==

THE WITNESS: Excuse me. Let me try again.

r\»

The basic reacticn that I got was that Mr. Wessel
‘5: did not want to put it in. He did not think it was material
’6; and that he thought that Joe's personal copinicns should not

17 be included, should not be allowed, in the hearing. He wanted
18] to be sure that I would cbject to them.

19 He also told me that tue basis for Joe's opinion

would bring up some stuff that, as T discovered them, was

21 goilg to be touchy. And he ail *h ' nk Joe cught to have

22 to testify as tc his own - @l sicns as a matter of law.
23 BY MR. DAMBLY:

24 |

Q Pid you at any time during the September 29

N

-

|
l
|
ral Reporters, inc. |
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| meeting indicate that you wanted either the Michigan Division
|
{
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11 positi .- or the present negotiation posture between the com-
2 panies excluded from Mr. Temple's testimony?

3 A No. My position throughout was to put it in. I '
did not change that positicn until we had a final meeting with

5; Mr. Rosso, Mr. Miller and myself. ;

6! MR. POTTER: Excuse me for interrupting. l

i |
7| Do I understand your statement that was your position
8| throughout September 29?7 f

9| THE WITNESS: Up until my meeting. E

10; MR. POTTER: Your meeting with Mr. Miller and Mr. |

"i ROSS0?

12% THE WITNESS: Yes. I would have to look at the date;
(v* '3i but that was aéter there was another meeting hetween Dow and |

14 | ocurselves about that.

IS! BY MR. DAMBLY: |

165 Q Did Mr. Wessel, during the September 29 meeting:

"

indicate to you that he was reluctant to get into the negot-

18 iations between the companies because they were ongoing?

20 | Q Did he make any statements that would lead you to
]

2T| believe that he viewed Consumers' attempts and your attempts,
|

22 I suppose, to have that included in the testimony as an attempt
23} to get discovery of the Dow negotiating peositions?
24 A He never stated that tc me, no.

ral Repormrs, Inc.

= Q Did he do anything that gave you that feeling?
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A At that point in time, I don't believe so. And
it was very clear from his pecsition that -- I think it is
discussed here with the documents at a later point that --
there were certain documents that Dow felt should not be
turned over, and it would want to claim a privilege to we
discussed the negotiations and that they were sensitive.

My positicn on that with Mr. Wessel was that I
agreed with him that there were probably documents in there
that shouldn't be turned over, and he should have the right
to ocbject to and at least put his cbjections on the Board,
with the Board, set them cut, and that what we needed to do
was to provide it and have it available so that we could move
forward with the greatest possible speed.

I need to be clear with you that Milt's and my
differences were how that was going to be done. Milt never
said to me, "I don't want to turn cover dccuments." He said,
"I got documents that I got a right to claim a privilege to,
and I want to do it."

Q Did anycne at Consumers Power ever tell ycu or
suggest to you that you should use this upcoming suspensicn
hearing as a means to get access toc the Dow negotiating
positions?

A Absolutely not. In fact, when I told them that
Dow was sensitive to that and had a problem with it, what they

told me to do was accommcdate Dow in every way possible.
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MR. CHARNOFF: Who was "they told you"?

THE WITNESS: Judd and Mr. Falahee. And that was
the attempt that we made through that letter to protect Dow's
docunents with the agreement that we had which we woulc seal
the documents.

MR. CHARNOFF: We, Isham, Linceoln and Beale.

BY MR. DAMBLY:

Q That letter is a later letter, like October 15,
showing an agreement that was signed?

A I believe that is accurate. I'm not sure of the
day.

Q Back on the Duran nctes, page 9, there is a state-
ment down at the very bottom, the last thing on that page 9
that says, "Judd pointed cut for Consumers Power's purpose
initially Consumers Power would like to see everything there
is oA the entire matter."

Do you recall that statement teing made?

A Yes, but not in the context that he wanted to see
it. Consumers Pcwer, i.e., their representative, me.

Q Was that made clear during the meeting?

A Well, it was for sure made clear, and I believe
it is this meeting because I think it was this meeting that I
basically agreed with Miltcon Wessell and Lee Nute that on
sensitive areas, they would discuss that with me without Judd

in the room.
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And I believe it is also at that time that we
discussed how to protect the documents. And I agreed that we
would do it in a way that if Dow had to turn over its negoti-
ating documents, they would be turned over o me under the
care of Isham, Lincoln and Beale and conly be cpened upon a
court order so that Dow would have the cpportunity to state
its privilege and that if there were any consumer documents
of the same type, they would be turned over at the same time
sc that both parties would have access tc the documents.

MR. POTTER: What was the page reference on that?

MR. DAMBLY: 9.

On page 10, there is a statement about, starting
on the third line down, that Milt stated if Consumers Power
pushed further on this information,the parties may get into a

situation where Dow immediately filed suit against Consumers

Power.
THE WITNESL: Yes.
BY MR. DAMBLY:
Q Do you recall that?
A Yes.
Q What was the context?
A I kept telling him I wanted it. He finally told

me Dow might have to file suit.

Q The suit was not a2 suit tetween Dow and Consumers

Power breach of contract; it was cver document privilege?
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A Not that I took it. I took it to mean that if

2 Consumers continued tn push that position that Dow would file
3/l suit against Consumers with regard to the whele thing. And

4| I want you to know that I then dismissed it.

sl Q Before we get to dismiss, what was this whole
6| thing?
7; MR. REYNOLDS: You said "file suit with regard to

g& the whole thing."

9| THE WITNESS: When I referred to the whole thing,
10| I meant the entire Consumers-Dow -- I don't know what the
Hf word is I want -- proceeding. It is not the licensing

12| proceeding, but the entire relationship between Dow and

O 13/| Consumers is what I took him to mean; that Dow might file
14s suit against Consumers.
lsi BY MR. DAMBLY:
16 | Q Then, that would be in the breach ¢f contract
17! area?
18‘ A I tock it to assume that.
19 Q Okay. I thought I just asked that a muinute ago,

20 and you said you didn't take it to assume --

2!’ A No. It is not what you asked me. Go back ané

22; ask again, and I will see if I can answer it so it is clear.

23@ Q The statement here that we are dealing with where
|

24 Milt is saying, "If you push, if Consumers pushes" --

A ral Reporters, Inc.

235 || A Yes, I got it.
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11 MR. REYNOLDS: Let him finish the guestion.
Y BY MR. DAMBLY:
3' Q -=- "you may get ia a situation where Dow immediately
4/ filgd suit against Consumers." |
sf What context was that ia and how did you take that? |
6: What would be the nature of the suit?
75 A I assume that what Milt was talking about was that
8' he would sue Consumers for breach of contract.
9 Q Okay.
10 A Now, the thing that I wanted to say to you is that
- I dismissed that. I did not operate that that was indeed
12| going to happen.
- 13 Q Why did you dismiss it?
4 A Well, Milt had a client to protect. Milt's position;
15| was that this stuff didn't need to be stated. He was based on
‘6E the ocher side of the table with me who was demanding that it
17i was. I assumed that Milt was doing, one, what any good lawyer

18| would do, which was tell me this could happen and that would

19 happen sc¢ I cculd take a lecock at my options.

20? I tock a look at my options and said I wanted it
21; anyway. I didn't assume that Milt was doing anything other
22} than telling me what might be sc.

|
23 Q Was there any discussion in terms of this potential
24| lawsuit of what the ramifications of that lawsui: were or

Aa w3l Reporters, Inc. |

25| how many dollars might be inveolved?
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A No.

Q Was there any subst.intial discussicn of -~

A No.

Q Just a statement in passing?

A It was a statement. I didn't respond to it. As my g

daddy would say, I didn't rise to the bait, and we went on.

See, now,

the truth was I wasn't interested in that

stuff. That was contract negotiations and centracts. And

I wasn't interested in it in the terms of the contract itself;

only insofar as we needed to present to the NRC what Dow's

position was.

Q After you had reviewed Mr. Wessel's draft, and I

suppose taking a break at some point, you and Mr. Baccn pre-

pared a draft ocutline of the testimeony; is that correct?

A Yeah.

Q What was the reaction of Mr. Wessel and Mr. Nute

when you provided them with this draft cutline?

A They didn't want to put all of the information

that we requested in the testimeny.

Q What specifically did they w.sh excluded?

A I don't remember all ¢of that. I wouléd have to lcok

at the actual draft to be able to tell ycu or review Mr.

Duran's nctes. I do remember we again discussed the Michigan

Division positicon being in there. They were worried about

Jce having to tes

- S
“-4\’

to the

first contracts which he hadn't
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been around on; that Joe didn't know all of the information
that we were asking for; that there were other people that
actually knew that, and they were concerned about that.

Q Did they have any problem with there not being
enough information requested in that draft?

A No, they thought there was toco much.

Q Did they ever say to you there was scmething else
they thought needed to be put in at all?

A No.

Q Why did Dow =-- that would be, I guess, Mr. Nute
and Mr. Wessel -- take the position that -- other than the fact
that it was considered irre’evant, did tney ever express to
you why, beyond that, they were concerned with the Michigan
Decision position in the negotiations being included in the
testimony?

MR. POTTER: Let me interrupt. As I understand
what the witness said earlier, maybe we are getting too much
on words, but I understand there was never any disagreement
between the parties. And the werd that was used was "immaterial.”
And now ycu are using "irrelevant." And I don't know whether
that is geing to have a significant weight or naot.

THE WITNESS: To me, I am going to ask the gquesticn
again. To me, it docesn't. The thing that is material, a
material fact is one that I considered you have an cbligaticn

to present. For me, the material fact in this case was

4

315 1.
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what was Dow's position.

There is a lot of difference, then, on the relevancy
of something and how that affects the material facts. I
don't think as far as I was concerned, the Michigan Division
position was certainly relevant to the material facts.

Once again, it then became a matter of strategy
about how Dow presented that. Some lawyers say _ou put it
in the documents, turn it over, and let somebody else pull
it out. I knew from my past experience in NRC proceedings
it was going to come cut anyway. So I said o put it in at
the git go.

MR. REYNOLDS: Why don't you give us another word
for "git go"? '

THE WITNESS: At the start.

BY MR. DAMBLY:

Q SO0 I can be perfectly clear, you felt all along,
and Mr. Wessel agreed, that the Dow Michigan positicon and the
current negotiations were immaterial? You goth agreed that
it was immaterial?

A Immaterial in the sense that I used the word.

Q There was a difference between the two of you as to
whether it was relevant or not; is that ccrrect?

A I am not even sure that was so. As far as the
Michigan D -r“sion position by itself was concerned, I don't

think that there was ever a guestion you would actually have
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ﬁo ask Mr. Wessel, but as far as I was concerned, there was
never a guestion in Milt's or Lee's mind that was relevant.
You drop down to che third layer, then, which is
Joe's personal opinions about that contract. Then, Mr. Nute
and Mr. Wessel both said it was irrelevant. His persocnal
opinicns were irrelevant to the case was their pesition.

Q I woulé like to pursue that a little bit because
maybe I am getting confused here, but I was under the impres-
3ion == correct me if I am wrong =-- that Mr. Wessel was of
the view that you could keep the Michigan Division pesition
out of the hearings. If a question was asked on cross, it

could be objected to, and you could keep that from entering

" into the hearings; is that correct?

A I don't believe that is accurate. You would have
to ask Mr. Wessel for sure. But I don't believe that is
accurate. #He would say that, as I got his positicn, the only
thing material 2o this case is what is Dow's ultimate
position and that the Michigan Division position has nothing
to do with that.

Whether or not he would actually take the pcsition
that it was irrelevant, you wecula have tc ask him.

Let me see if you wcoculd agree with me, with the

0

prepesition that if it was indeed relevant, even in all
likelihood, it would be brought ocut during the hearing?

A No, nct necessarily. There is always a lot

315 1iv
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of relevant material that never gets into a hearing. The
other parties then go through the files, and they bring up
what they think is relevant to the issue and make their case
cut of it.

Scmetimes, it may be relevant, and everybody agrees
it is worthless to put it in, so it doesn't go in.

Q We may have covered this previocusly, but could we

‘get to Mr. Nute's notes of the 9/29 meeting?

A QOkay.

Q On the first page of those notes, under B, paragraph‘

3, it says, "Ccnsumers' concerns anc assavs Joe Temple's
personal feelings on the matter, problem of witnass."
Was that a Consumers' concern exgressed at the

meeting?

A 7 think by then, both of us were concerned about it.

I was concerned about it from the point of view of where
Joe was now that the Docw corporate position had been adopted
and his position had been before that not to go with the con-
tract. Also his perscnal feelings about it had been nade
real ciear to me that Dow considered that to be a problem.
If I was going to present Joe as a witness, I
wanted to know what those were before I put him on the stand.
Q Let me refer you now to == I would like to con-
sider two things =-- page 2 of the Nute notes, dowia at +L.o

bottem of that page or just up from the bottom, paragraph D.
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And if you could take a minute to read that and read Mr. Duran'

notes, page ll, the paragraph that starts in the middle.
MR. REYNOLDS: Of what?
B8Y MR. DAMBLY:
Q The Duran notes and page 2 of the Nute notes.
On the Nute notes, it is the paragraph marked D
that is just up from the bottom. On the Duran notes, it is

the second full paragraph that starts "Milt pointed cut.”

A ves, I reviewed both of those.

Q Did that discussicon take place?

A Yes.

Q Did Mr. Wessel make statements to the effect that

if the information you wanted, you as éonsumers wanted, was
to go into the record, the Board might draw the conclusion
that it was such a tenuous relationship that the license
should be suspended?

A Yes, to the best of my recollection, that was cne
of his concerns.

Q I guess the problem I have, then, is if such a
fact could lead the Board to the conclusicn the li.ense
should be suspended, hcw could that be an immatecsial fact?

A I think the thing rvhat you have to look at is your
difference between materiality and relevancy. What Milt
was saying was t . if we put in everything that we knew, it

was possible th. soard could draw that conclusion. For e,
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the reason that you have hearings is for the Board to draw
exactly those conclusions. And they do it on what people
believe is relevant.

Ultimately, the Board decides what is material
to the outcotne and put it in. You put in your case and pro-
vide the documents that are relevant so other pecple can get
their case in.

Now, Milt's position here, to me, was, great, I
got it. So how are you going to handle it? The Board may
indeed say it is too tenuous. My positicn was to pu* it all
in, get it out on the table from day one in ocur direct testi-
mony . K

Milt's position as to do it-anothe: way, which
was to put the material facc in and then provide the docu-
ments and allow the other party to go through and make their
case.

It dcesn't make any difference what this says,

w's corporate position was they were g2ing to go ahead with
the project.

Q I understand you, but I am hcving a little prcblem
with the conversation here. It seems to me that this was =--
this conversaticn tock place — after the Dow corporate position
had been established; is that correct?

A That's accur te.

Q And in this conversation, even taking the fact
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as a given that Dow had reached a corporate position and weould |
continue, the statement is made that if all the informaticn
behind that -- I assume that we are talking about the

Michigan Division position, the negotiations that were ongoing

-= all of that was put into the reccrd, the Board might

conclude that in spite of the Dow corpcrate position, the deal |
was too tenuous, and they would suspenl the license.
A Yep, it could have, and --
Q Could you define ‘material" for me again? é
: No. What I would rather do is refer you to
Black's Law Dictionary and let you look it up rather than have
me make it up for you.

What "material" is to me is down in our brief.

Q Go ahead.

A what a material fact is to me is a fact of an
ultimate position that is reéuired to be put before a Beoard.
The ultimate positicn or the ultimate fact in this case was
Dow's corporate position. That is what the Board had to be
told about.

Q You don't think that a fact which could change the
outcome of a hearing is material by definiticn?

A No.

Q Are you familiar == a.d I don't have it with me so

I will just ask if you are familiar -- with the Norti Anna

decision, NRC decisicon, on what is material?

515 1
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A Yes.

Q And under that decision, you are st.ll of the
opinion that something th.t could, a fact that could, change
the ocutcome of a proceeding is not material?

A If I believed that fact can change the ocutcome of
the hearing, thcn my obligation as a lawyer is to put it in.

Now, if I don't believe that the fact is material,
what I do is provide it to the other parties, if it is
relevant. The truth is if you loock at this case, Mr. Cherry
said that this was a fact that ought to deny the construction
permit. We said it wasn't because what Dow said they were
going to do was go.ahead with the project.

Evidently we were right since the Board ruled that
the license cught to continue and that Dow's corporate
position was to go ahead.

Q Qkay.

A Now, certainly, we need to provide that data on
what was relevant. This was part of the process. Wwe did
that. Anybedy can then make their case ocut of it. Someb~dy
did attempt to do that in this case.

And what Milt is pointing ocut here is exac:tly
accurate of what we could expect to face when we got intso that.

Once again, the questrion is when are you going to get into is?

wl

Q Once again, didn't you just tell me that after I

asked you about the North Anna decision that if a fact could
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change the outcome of a hearing, it was material?

A Yeah. If I as a lawyer look at a fact and believe
that is so, I need to presert it.

Q Then, in light of this conversation where it is
stated by Milt that putting this information in the record
could change the outcome, wouldn't it have been material?

A No, not in my opinicn. It never was.

Q By your definition and Milt's opinion, would it
1ave to have been?

A Milt may have had a problem; I never did. I don't
think Milt did either. What he was doing was talking as a

lawyer to a lawyer. We had to lock at that. And eventuall.y,

‘Mr. Miller or Mr. Rosso and I sat down and looked at that

very -question. Whether or not the Michigan Division position
was a material fact that we ought to have to present.

I think Milton Wessel is doing a job that all
lawyers have to do. And that is bring it up and discuss it
and see if ycu think it is material. If you do, you put it
in. We ultimately reached the decisicn it was not.

Q At the point in time when the conversation was
taking place, did you disagree with Mr. Wessel's statemen*
that if all the information went into the record, the Licens-
ing Board could well have drawn the conclusicn that it was
toc tenucus and suspencded the license?

B I den't want to tell you I disagreed with him. I
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knew there was for sure that possibility that a Beoard could do
that. My position on it is what I told you when you asked me
3; the question before that as long as Dow's corperate position

4; was w.at it was, we had a live winner.

Sf MR. REYNOLDS: Whatever you put in, is that what ?

6| you are saying?

7: THE WITNESS: Yeah.

3i MR. CHARNOFF: Whatever else.

9? MR. REYNOLDS: Is that right? |
10 THE WITNESS: Yep.
" i BY MR. DA/BLY: |
12‘ Q Let's back up again a second here ncw. Did you !

{ 13| just tell me that you wouldn't say that you disagreed with |
Milt's statement? |

15: A No. I think it is possible that a Board could come |
16{ out and say they weren't going to issue it, issue a construction
17| permit.

18 | Q Based on the tenucus relationship between Dow and

9 Consumers?

20 | A I think it is pcssible that a Board could ccme up
21 with that. think it would be errcor, but I think they could
22 do it.

23 MR. CHARNCFF: Ycu are saying they might misunder-

24
Ace aral Reporters, Inc.

25| this corporate position; is that what you are saying when vou

stand the significance of those background facts relative to
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say it might be in error?

THE WITNESS: Yes. It has been our position
throughout if you go back and lock that this Board in view of
Dow's corporate position could do nothing, but go ahead
because the Board is not empowered to make Dow's decisions for |
it.

BY MR. DAMBLY: i

Q Agreed that that is your position, but if you had
the feeling and you won't disagree wit.i Wesse.'s statement
that the facts if all put out could have led the Bcard to
a different conclusion, do you think you were under a duty

to put that in? j

A Into my direct testimony?
(4 Well, I assume =--
A Put it into my direct testimony?

Q Of course into your direct testimony.

A The answer to your gquestion is exactly what I
answered. We took a loock at that based on what Milt said and
decided it was not material. So, nc, I don't have a duty
to do that. And I do have a duty to turn it over and allow
other parties to lock at it. We did do that.

MR. REYNOLDS: <Can I ask a question that might
maybe clarify this for everybody? And we should have it cn
the record anyway.

Is your gQuestion whether Mr. Renfrow considers it

L
e
L

51°



124
|

|
i

|
l ]
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the outcome or reascnably have changed the outccme or neces- |

3| sarily would have changed the ocutcome? And if you are not, the|
way I read yocur question is you just say "could change." And
maybe if you refine it in terms of those, we can at least

6| get clear on the record where his view stands on it.

7i THE WITNESS: I think that would be helpful because |
3; it seems to me we have been --

i
9 | MR. REYNOLDS: It could change. "could change" is

0] a very nebulous phrase. And maybe if we apprcach it that way,

11}l we can refine whatever the views.

o 12E MR. DAMBLY: The Federal Rules define relevant
|

13| evidence.

}‘, THE WITNESS: But that is relevant. And yocu are
15| talking to me about material. And they are two different
16? things. Trial lawyers use them together, and they are not
17i the same.

18 MR. REYNOLDS: Go ahead with your guesticn, and

1% we will work through it that way.

20 MR. OLMSTEAD: OQkay, are ycu aware of the fact
21 the Federal Rules of Evidence do not use the word "material”"?
a2 | THE WITNESS: With regard to the admission of

23 evidence, that is accurate.

24 MR. OLMSTEAD: Are you aware of the fact that the
Ao Jersl Reporters, Inc.

Pl Federal Rules substitute the term "of conseguence" for the
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word "material"?

THE WITNESS: It depends on which set. I know that

they changed the rule; I don't know exactly when it was.

MR. OLMSTEAD: Maybe if I read the rule.

"Relevant evidence means evidence having any tendenc?

to make the existence cf any fact that is of consequence to
the determination of the action more probable or less probable
than it would be without the evidence."

THE WITNESS: I have no problem with that, Bill.

This evidence is relevant.

MR. OLMSTEAD: This is Rule 401l.

MR. ZAMARIN: Which is the definition of relevant?
MR. OLMSTEAD: The definition of relevant.

THE WITNESS: And I have no quarrel with that.

MR. OLMSTEAD: It doces not include a definition of

material because it does not have the word "material” in it.

That was dropped in favor of the words "of consequence."

Is this fact of the Midland
opinicn of consequence to the decision that the Licensing
Board must reach?

MR. CHARNOFF: In light of the fact that there was
a subsequent Dow corporate position taken.

MR. OLMSTEAD: Acknclwedging the fact that there

was a subsequent Dow corporate positicon, but that one of Dow's
lawyers felt that if this fact were brought ocut, it would

|

|
|

|

J

Division position in your
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lead to 2 suspension.

TIE WITNESS: It is not what he said. You ask
me the question of what he said, and I might be able to answer
it. - Bill, I don't want to pick words with you. I want you
to know my position up front as in the brief. There is a
difference between relevancy and material. A lot of lawyers
do not make it. Lawyers have an cbligation on a material fact
tn affirmatively present that to a Board. 1If it is material,
you are under an obligation to present it.

Qur position was that the material fact in this
case was Dow's corporate position. We reached that after a
lot of study, and we presented it. This issue of the Midland
Michigan Division position is clearly relevant. There is no
affirmative duty to preseit relevant evidence to a Board.

You do have %0 make it available to the opposing
parties. We did do that. We very clearly did that. We were
not hiding anything.

MR. OCLMSTEAD: I think that I understand what you
are saying. And I think that what we are trying to ascertain
is whether there were other material facts. We are not
arguing with you about whether the Dow corporate position was
material.

What we are asking is whetl!.er the Midland Division --

THE WITNESS: Our considg:ed opinion is it is not

Il

material. p

L
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MR. CHARNOFF: I suc 2st that we are a little
extended, I think, from that inquiry standpoint. You might
argue with Rex, but I think what the witness has said on the
position is that this specific fact, you do want to inguire
into, naturally. The Michigan Division positicn in his judg-
ment and he has said in Mr. Wessel's judgment, too, was not
material. So he %.as answered your guestion.

MR. CLMSTEAD: Well, I beg to disagree with you
because I don't think we have had a common def’nition of
materiality. And that is what we are trying tc clarify.

I do not disagree with his statements it is not naterial
provided 1 understand what material is.

MR. REYNCLDS: Bill, maybe the way to ask aim your
question is to ask him wh-ther he considers it to be a type
of fact which is of consegquence such as the ocutcome of the
proceedings would in all probabilicy over whatever that
happening is in the rule being affected by that fact.

MR. OLMSTEAD: I thought that is what I was asking
him.

MR. REYNOLDS: We just have done it in terms of
the word "materiality." 1If you want to do it in words of
"of consequence” in the context of prcbably affecting the
cutcome --

MR. OLMSTEAD: I don't want toc argue with you.

MR. CAARNOFF: I think he has really even answered
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that question by telling you that the Licensing Board had
that fact in front of it when it made the decision. And
obviously, it was not of consequence. That is what his
testimony was about ten minutes ago.

MR. OLMSTEAD: I heard that about ten minutes agr,
but we are talking about a period of time now when we didn't
know what the Licensing Board said it was going to be.

MR. POTTER: 1In the interests of the transcript,
possibly we could argue this off the record. Maybe you want
this on tha record. Maybe we cculd just get an agreement on
the record.

MR. CHARNOFF: We may be almost finishec.

MR. OLMSTEAD: Off the record.

(Discussion off the record.)

BY MR. DAMBLY:

Q Back on the record.

What I was going to ask abcut ten minutes age, in
terms of your view at the time of the September 29, 1976,
meeting -- well, I will put three choices, and if I den't
give vou encugh, make a fourth one yourself. For a fact to
be material, did you think that:

A. t had to be a fact that would change the cut=-
come necessarily of the proceedings?

B. A fact that could change the outcome <f the

proceedings.
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C. A fact that by really a vast stretch of the

2| imagination might have an effect on the outcome of a proceeding?

33 A None on September 29.

4! -Q You didn't think any of those? .
| .
f {

51 A September 29, we had not even got to discussing

6| that. My position on September 29 was that it didn't make

7i any difference that it was relevant. f
8% Q You didn't understand my quescion. f
9; MR. REYNOLDS: Let him answer. |
lOE THE WITNESS: Yes. You need to get ic. It was

relevant and, therefore, I didn't ev2n neec to get to the

|
i

|
l
|
12| issue of materiality because of the nature cf these proceedings.
' -
|
|

- 13|/ I wanted it in. |
!ei BY MR. DAMBLY:
15: Q I undersatnd. My gquestion was in your mind, what
lé? was the definition of material?
17; A I didn't get to the definition of material on the
18; 29th. I didn't care. To me, it was relevant, therefcre, we
19 ought to put it in based cn what I knew about these kind of
ZOE proceedings.
21} Q Today, aga_-n, which ¢f those alternatives wculd
22‘ you consider? What would you consider to be a material fact --
23 one that would change the cutccme, one that could change the
24 | outcome, or one that had some kind of just very distant

w3l Reporrers, Inc. |
25| potential possibility that =--

L
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A On your first choice, it would clearly be material.
On your third choice, it would cleirly be 1w0t. And on your
second choice, I would have tc look at each case individually
to mzke a cdeterminat.on.
Q Okay. You didn't have to deal with the gquestiocon
yourself, you “elt at the time, because you wanted it in?
A fn the 29th, that is accurate.
MR. PC'TER: Because he considered it relevant.
That is the other part of the equation.
MR. CHARNOFF: No. He considered it was relevant,
but his testimony was it would come in anyw.y.
MR. POTTER: For whatever reascn, I understocd him
to say he considered it to be relevant.
BY MR. DAMBLY:
Q Just to wrap it up, Mr. Wessel did make the
statements that are here? .
A That is accurate.

Q And in those statements, did you have an impressicn

from what Mr. Wessel said as to how strongly he felt inclusicen

of th’ material in the direct testimony or in the .earing would

-
—

aff ¢ the cutcome?

A i didn't think that Mr. Wessel was ever coming from
the cutcome when he expressed this.

Q Where did you think he was coming from?

A During the entire conversation that I had with
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Mr. Wessel, which was the first time that I met him, the
impression that I got from Mr. Wessel was that he was pro-

tecting ais cliant in the best way that he knew how. I did

not agree with him at all as the basis for the conflict between

Mr. Wessel and I on our two approaches.

Mine was to put i; all in. His was not. It is
not to say I thought he was wrong legally. It is that based
on the experience I had in these proceedings, I didn't think
that the way he wanted to go would get us to the end that we

wanted to get to the quickest way pcssible.

Q What advantages did you see to putting it in in the
direct?
A Because every case that I have ever been in on

the NRC -~ and I have been in on a lot =-- it always comes in.
If it comes in on cross examination, it is slcppy. Your
witnesses get killed. It takes a long, long time. And you
never have the opportunity to go back and put it back in the
way it truly happens.

My approach, therefore, is to put it all in the
first time arcund, get it all out s¢ you have some countrol
over it. LCon't spend your time arguing for pcints you are
going to lcse in front of a Licensing Board anyway. It takes
toe much time. It is a waste of everybody's meoney.

Q Did you communicate that toc Mr., Wessel?

A I don't know if I communicated it exactly that

|
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way, but, yes, sir, we did have discussions about it.

Q There is some discussion ¢n page 13 cf the Duran

notes. If you will refer to those. Maybe if you would »ead

page 13.
A Okay.
Q There is an indication in several places on that

page that Mr. Bacon wanted to know the things that Mr. Temple

was going to have to say if he was pressed for reasons behind

his decisinon, his personal opinions, things like that. Did

Mr. Bacon indicate to you why he wanted that information =

did he convey it to Mr.

Wessel?

A I think he did Probably it was because cof a

conversation I had with
stuff was going tc come
put Joe on the stand so
And Jce was pushing for

I wanted it,
was going to say on the
chance at all that that
and I wanted to know it

Q Did you make

Judd where I told Judd that that

in and we needed to know it before we
we could gyet him ready to testify.

it, to get it out.

tco. I wanted to know what it was he
stand. I did not think there was a
type of information wculd be excluded,

before I put a witness on the stand.

these feelings known or éid Mr. Bacon

maxe these feelings known %o Mr. Wessel?

A No, I did.

Q At the top of page 14, it says, "Rex stated that

Bremmer, who is Brenner,

told them that if Dow cdoesn't have a

515 196



23

24

Az il Reporters, inc.

witness there, then he, Brenner, would subpcena Dow's witness.
Milt asked if it wouldn't be better if Dow let Bremmer
subpoena Joe Tample. Rex stated he didn't think this was the
best thing to d>."

In view 6f the controversy between you and Mr.
Wessel or you and Dew at the time of what should or shouldn't
be included, why did you rﬁlc that option out?

& Once again, it was from the plece that I came from
with regard to these proceedings. It appeared to me that the
material fact that Consumers absolutely had to let the Board
know was what Dow's position was. I don't think it is a way
for a lawyer to make a case to allow som2 octher party o
subpoena their own witness in order toc make a mutérial fact
that they need presented to the Board to he decue.

So I didn't think it was a géod idea. I had, I
guess, talked to Larry on the phone and said, "Well, just in
passing, maybe I won't have the Dow witness." And Larry
had said, "Good. You do that, and I am going to subpcena
him for sure."

MR. CHARNCFF: Larry is Larry Brenner?

THE WITNESS: Yes, Larry Brenner. That is what
that conversation came out of.

SO0 the answer to your question, bottom line, is I

still think it is a terrible idea.
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BY MR. DAMBLY:

Q Okay. During the meeting, I guess you adjocurned
for lunch, and after you adjourned for lunch, you returned,
and Mr. Temple was then present; is that correct?

A No. First, we had a short conversation before we
talked toc him about what we were going tc do about Judd being

present in the room on sensitive issues.

Q And how was that resolved?
A That Judd would not be in the room.
Q Okay. On page 16 of the Duran notes, there is an

indication that following scme discussion wherein Mr. Temple
indicated you had a concern for other parties being able to
probe his personal reasons, you were handed a preliminary
statement that had been prepared for, I guess, Mr. Temple to

read into the record; is that correct?

A Yes.
Q And what was your reaction to that statement?
A I thought it was the most asinine thing I had ever

heard a trial lawyer suggest be dcne. I don't even remember
what it was.
Q Do you have a reascn for that?
A Well, you have read the statement which I telieve
there is a copy of. I think the thing speaks for itself.
MR. DAMBLY: Could we get a copy handed tc him so

that he will speak for the statement himself?

"y
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Have you located it?
MR. REYNCLDS: I'm sorry. The witness has a copy
of the statement in front of him.

Maybe just to make sure we are all lcoking at the

same thing, I have handed him Exhibit CC, Midland Intervencr's

Exhibit 60.
BY MR. DAMBLY:
Q What about this struck you as particularly asinine? ;
A Well, I had been talking with Mils all morning about
him not wanting to get Joe's perscnal cpinions in. And then
what he proposes is that Jce stand up and make a statement
which invites somebody tc talk to him about them. That first
off. |
Second off, have never seen a witness stand up and
read this kind of crap before he testifies to anything.
My fa'her talks about waving a red flag in front of a bull.
That is generally my opinion of this.
Q Maybe I shouldn't have skipped over like I did,
but just before you were handed this thing, there was,
according to on page 15 of Mr. Duran's nctes, apparently some
discussion as %o that Mr. Temple was concerned about his perscnal
opinicns getting in and whatever.
Do you recall any conversatiocn to that effect?

A Yeah. I always found Joe Temple to be real, real

straightforward. I enjoyed working with him a lct. And he
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just said, you know, locock, he talked about his personal

25 opinions and where he was and that he didn't want to.have to

3; put them out.

‘; And I was always real clear from Jce that Joe was

5! not going to do anything, but get up on the stand and tell

6| the truth. I have a lot of respec: £or Joe Temple. 1If I had
| a company, I would like for him to be cne of my employees.

0% He always told it the way he saw it even if other pecple

91 didn't agree with him.

that he preferred not to get into like his perscnal cpinion,

‘OE Q Did Mr. Temple at that time indicate any desire to
i
“I have either the negotiating positions or the Michigan
‘7§ Division positions put into the testimony?
“ ‘31 A No, he didn't indicate any desire like that at all.
“, What I got from Joe was that he wanted to know what it was
‘55 that he needed to testify to. And there were some things
16|

17| some things that he perscnally had not done, and that if there
18| was a way around it, he, you know, did not want to have to

19| do that. And he would tell the truth about whatever was

0| asked of hinm.

21 Q Did e express any desire not to have the Michigan
22| Dpivision position put in?

22 A He didn't express a preference or a ncnpreference,
24| :cher way, on that particular subject. The best that I can

Acs 3 Regorters, Inc.

23| recall.
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Q When you said a minute ago there were some things
that he wasn't personally familiar with, are you referring
to your affidavit, I guess December 30 affidavit, again on
page 4, which indicates close to the bottom, "Mr. Temple
expressed his concern being asted tc testify to matters which
had occurred prior to the time he became head of the Michigan
Division"?

Is that what you were referring to?

A Yes. And there was alsc some technical things
that while he was aware of, if you would have pressed into
him very far, his depth on the actual technical issues was
not that great. He relied on other people to provide him
that. He was a little leery as he should have been of that.

And he let us know that.

Q On page 17 of the Duran notes ==
A Yes.
Q -~ the first complete paragraph, I guess the last

2 sentences indicate "Rex pointed out that he would rather Dow
err on the s. e of too much on their outline rather than not
encugh. Rax observed he had to get into a lot about Joe and

his * .ali ¢gs on the matter."

A Yes.
Q Did you make those statements?
A Yec<.

I want to be clear with you. At that peint, that
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|
l! did not mean we were going to present everything that Jce

i' wrote up either. It meant that for a first draft, we wanted
Ji it all. Then, we would take it and lock at it, determine
4 what needed to go in and what didn't.
5: Q During the September 29 meeting, did you ever get
6| the impression or the feeling that Dow wasn't playing 100

7| percent straightforward with Consumers?

8 MR. POTTER: Can I ask you to define what the heck
91 you mean by not playing 100 percent straightforward?
10 MR. DAMBLY: You can ask. I don't think I can

answer it.

MR. POTTER: Well, if you can't answer the guestion,

|
}
!

{ 13! I don't see how the witness can either.
l
I
l
|

4 Go ahead. I am just going to put the objection on
15| the record, then.

16i MR. CHARNCFF: Let me ask =--

17 | MR. DAMBLY: I think that is fairly cleac.

Iaf MR. CHARNOFF: == this is a gquesticn and answer.

19| Are you suggesting a --

20 BY MR. DAMBLY:

21 Q Strike the 100 percent and say, did you get th

22 perception Dow wasn't playing straight with Consumers during
23 that meeting?

24 A I am going to have to answer your gquestion this

Ace w3l Reporters, inc.

25 way: To me, the Dow issue was real simple. It should have

N7
|
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been the easiest part of this case to handle. And it was

2 being made real difficult for me to get what I wanted to.
3 And whether or not they were playing straight with me, I
4 didn't really know. I needed to see the documents to do that.

$| I was having difficulty getting to see them.

they lying to me, I never got the impression that they were.

é I wanted the witness to write an cutline in his
7i own words. That is my particular style of having witnesses
8| prepare. I was having a lot of difficulty getting that done.
l
9; Inscfar as were they playing straight to me, were
10;
!
|

But I was having a lot of difficulty getting what I considered
12 routine answers to things. And I could see where they had a
problem with some of them.

14 Q As a result of the September =--

lSI A Let me answer the cother part of that question, and
‘6! I will get it all done at once. The other thing that I got

17| out of the meeting was that it was going to be difficult to

18| get exactly what I wanted that I was going to have tc get

19 real specific. And it was real frustrating because I needed
20: to gat real specific, and they had all the information.

a1 S¢ it was frustrating alsc. Remember, at that time,
22’ we had noct seen what the Dow corporate position was based

23 cn, and we were just learning what the Michigan Division

24 | position was based on.

Aa wai Regormers, Inc.
= Q As a result of the September 29 meeting, dc ycu
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l remember who was suppcsed to take what steps next in the

2|| Temple preparation?

3| A Yes. I think as we left at that, they were going
4{ to prepare a draft of Joe's testimony. And I asked that

51 Joe do that himself. And they were going to give it to us,

6| and we were going to come back up.

I believe that is how we lef: that meeting.

7; At that time, we still thought we were going to

8% hearing on October 6. And we were going to do an oral Q and A f
9% because we didn't have time to prepare written testimony.

0

“: Q How did you reach an agreement that they would

l2i prepare the testimony rather than yourself?

| A Yes. The answer is yes, it was agreed upon, and
14 || the thing that I wasn't clear about, whether or nut I was

15| actually going to get Joe's version or a version from Lee and
163 Nute for Jce. But what I wanted was Joe's own version.

17E “R. REYNOLDS: You said Lee and Nute.

18f THE WITNESS: Iz2e Nute and Milt Wessel. I wasn't

191 cleas what I was going to get.

20 Did I answer that? That was my only uncertainty.
21 | BY MR. DAMBLY:

22 Q Yes.

23: Okay, as a result of the September 29 meeting, at

24

Ace w3l Reporwrs, inc.

|

i

i the end, what was your view at that time cf the Dow-Consumers

|
23§ relaticonship?

|

|

|

|

{

|
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A Are you asking me in terms of -~ what are you askihg;
me in terms of?

Q Well, your perscnal percepticon of the relationship
between Dow and Consumers. Was it an adversary relationship,
hostile? Were they still the best of friends, trying tc help
one another 100 percent? What was your personal percepti~-
of that relationship at the end of the meeting?

kS So at the end of the meeting with Yegard toc the
licensing hearing, I was still of . . view that Dow was ;
going to provide a witness and set forth Dow's position on
it, that it was going to be much more difficult than I ever |
anticipated to have it done the way we wanted to do it.

| And I still believed a; that time that it would be
done in a way that would work.

Q But my question was directed to the total relation-
ship between the two ccmpanies.

A I got it. That's why I asked yocu the question.

I think the gquestion you actually want me to answer

is with regard to the contract, is 1. not?

Q I don't know that I can separate cne from the other.
A Good.
Q It seems to me if two companies are fighting tooth

and nail ==-
A L gnt 3%,
MR. BEYNOLDS: Let me see, because I think for the
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record, it should be clear, are yocu asking him what his per-
ception is of the relationship insofar as his dealings with
Dow pecple during this meeting or are you asking him his
perception of the relationship between the two companies
overall after walking out of the meeting?

MR. DAMBLY: That was my qQuestion. Based on all
of the knowledge he had up to this time and based on what
took place at the September 29 meeting, his perception of the
overall relationship of the two companies.

MR. CHARNOFF: And did you ever think about that
question at that time?

THE WITNESS:_, I am going to have to answer your
question this way: as we got into the case, Mike and I
talked about the fact that we had a potential ethics problem
that we had to be aware of all the time. And that was the
fact that there was cngoing negotiations between Dow and
Consumers. And I was to make sure that Isham, Lincoln and
Beale was not co get involved in that.

I did not get ‘avolved in that at any time. So I

never looked at it in that point of view.

I do have to clarify that because I did push on them

to resclve them, but I didn't get involved in them. S¢ I
never looked at it from what I would call the overall positicn.
What I kept focus.ng on was what was Dow's and

Coensumers' positior with regard to the suspension hearing
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and what was Dow's positicn with regard, ultimate position
with regard, to the contract.

Wher I came out of the first meeting, my perception
of their relationship basically never changed which was that
they had some problems to resolve. And from what both parties
told me, there was nothing starding in the way ¢f having them
resolved «(cept perscnalities.

There was never any doubt in my mind th the

issues that were ocutstanding were going to be resclved between

the two. |
BY MR. DAMBLY: ' |
5
Q At that September 29 == |
A Truthfully, throughout the thing. I loocked -- you

know, when we ultimataly got to what was open, it became
readily apparent to anybody that with just a little time,
they would get togethef'and resolve their issues. They both
wanted the same thing. They both wanted steam and electricity
from the plant as scon as possible.

MR. DAMBLY: I think for the repcrter and myself,
I am going on to the Octcber 12 meeting, so this would be
a good time to break.

(Whereupon, a recess was taken.)

BY MR. DAMBLY:

Q We are back con the recsrd.

Between the September 29, 1976, meeting and th
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next Temple testimony meeting, which I believe cccurred on
October 12, 1976, did you have any discussions with Dow
personnel?

A I don't remember. And Lee Nute and I talked
ghite often during that whole period in there. So it is quite
possible I talked to him on the phcone.

Q You don't have any recollection of what it would
have been about?

A No.

Q Do you recall any discussions with Consumers
Pcwer personnel between that same time frame?

A I was with them all the time. I don't remember
any specific discussions.

Q Did you in that time frame or in any time frame
have discussions withthe Dow Board of Directors as to how
the Dow corporate positicn was reached?

A No.

Q I believe you your affidavit of December 30, 197§,
on page 5 ~-- you don't really need to refer to it == you
indicate that ycu had a meeting on Octocber ll with, I believe
it was, Mr. Miller and Mr. Rossc at Isham, Lincoln and Beale
in which you discussed the Temple testimony.

I believe at that meeting, you agreed, it states
here, anyway, it was agreed that the Dow corporate position

was the only material fact necessary for direct testimony.
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How did you reach that decision?

A Took a lock at che decisions regarding materiality
and what was required: tock a lock at the facts as we knew
them as of the time; and reached a conclusion among the three
of us that the only material fact was Lae Dow corporate
pesition.

Q Was there any discussion between the three af you
as to whether or not inclusion of the Michigan Divisicon
position, current negotiating position, a history of negoti-
ations between Dow and <Tonsumers, could have an effect on the
ocutcome ol the suspension hearings?

MR. CHARNCFF: Could I have that guestiocn read

back?
(The pending question was read by the reporter.)
THE WITNESS: Lo you want to know for all of those
things?
BY MR. DAMBLY:
Q Yes.
A I don't think we discussed the history at all.

I think probably we did touch a little bit on the current
negotiating pocsitions. And in the suspension hearing, we

determined they were nct relevant.

And to protect curselves for the final environment.l

statement, cne of the tiiings we felt that we needed tc dc
for what I will call the large hearing wculd prcbably include

519 ¢
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those.

22 We did talk about the Michigan Division recom-
3? mendaticn. I don't think we talked about it in terms of it
affecting the ocutcome. I don't believe that is the test.

We used the Nourth Anna decision and the tests in the Federal

6| Court to take a lcoik at exactly what materiality meant,
7|| basis of our decision on that.

L Q I have finally located the North Anna decisicn.

91 It is cited in Shaw, Pittman Consumers Power briefs that were
10| filed in 1979. And the <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>