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11 UNITED STATES OF AMERICA

_s
f

2 NUCLEAR 'tEGULATORY COMMISSICN

3 ~~~~~~~~~~~~~~~~~~-

4 In the Matter of: :

! :
I CONSUMERS POWER COMPANY : Docket Nos. 50-329S

: 50-330

6+ (Midland Plant, Units 1 and 2) :

:

7 ------------------x

8 DEPOSITION OF REX RENFROW

9 Atlanta, Georgia
| Wednesday, May 23, 1979

10 j

i

11 ' Deposition of REX RENFROW, called for examination by
I agreement of counsel, at Nuclear Regulator Commission Atlanta

12 i Regional Office, Atlanta, Georgia, at 8:55 a.m., before
! Elisabeth R. C' raft, a notary public in and for the District()

13 of Columbia, when were present on behalf of the respective
parties:

14 ; .

GERALD CHARNOFF, ESQ., and WM. BRADFORD REYNOLDS, ESQ.,
15 Shaw, Pittman, Potts & Trowbridge, 1800 M. S treet , N. W.,

| Washington, D. C., 20036; on behalf of Consumers Power |
16 i Ccmpany; and

! RONALD ZAMARIN, ESQ., Isham, Lincoln & Beale, One First
17 ' National Plaza, Chicago, Illinois, 60603; on behalf of

I

Consumers Pcwer Company. i
,
'

18 i
! WILLIAM C. POTTER, JR., ESQ., Fischer, Franklin, Ford, !

19 Simon & Hogg, 1700 Guardian Building, Detroit, |

Michigan, 48226; on behalf of Dow Chemical; and !
20 R. L. (RON) DAVIS, ESQ., and LEE NUTE, ESQ., Michigan

Division, Legal Department, Dcw Chemical USA, 47 Build I

21 ing, Midland, Michigan, 48640; en behalf f Dow Chemical.

22 WILLIAM J. OLMSTEAD, ESQ., and CERi!S C. DAMELY, ESC.,

Office of the Executivc Legal Director, Nuclear,

23 , Regulatory Ccamission, Washington, D. C.; on behalf
; o f the NRC .

%- 24

Aca erai Reporters, Inc.

25
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i

I

1 _P _R O _C E_ E_ _D _I N_ G _Si
_ _

2! MR. DAMBLY: Will you stipulate the reporter who f
I

3 is a Notary Public in the District of Columbia can swear the i

4) witness?

5 MR. POTTER: I will stipulate the reporter can swear'

1
6 the witness.

i

I

7: "hereupon,
!

REX RENFROW8;
i

9 was called as a witness by agreement of counsel and, having!

,

10 been first duly sworn, was examined and testified as follows:

11 i MR. OLMSTEAD: I am William Olmstead, counsel for

!
12 , the NRC staff. And with me is Dennis Dambly, counsel for

f

(,
'- 13 the NRC staff, who will conduct the testimony this morning.

14 And before we start, I would like to note that Mr.

15 i Lee Nute is in the room. And because of the agreement we i

!
t .

16 | had previously, I am not objecting, but for the Board's !

i I
'

17j info rmation , I thought it ought to be noted on the record.
- i

l

i 1

18 ' MR. POTTER: Okay. i

'
t

19 DIRECT EXMi! NATION

20 SY MR. DAMBII:

21 Q 21r . Renfrow, as you are no doubt aware, due to

22 some alleged irregularities in the Mid.'.and Suspension Hearing

23 back in Cecerher of '76 through February of '77, there has

24 been an order by the a40mic Safety and Licensing Board that-

ses- fat ReCCrtTft, Inc.

25 a hearing he held to look into tha t .
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1| And as a retuls of a Prehearing Conference held-s
ir
,

'

2|
May 1 of this year, the Board has set forth the following

i

-
3i five issues which should be inquired into at this hearing .

4 For the record, those issues are :

5! 1. Whether there was an attempt by parties or
i
!

6| attornies to prevent full disclosure of or to withhold relevant;
factual information from the Licensing Board in the suspension !7| ,

I
i

8! hearings.
I
|

9; Issue No. 2. Whether there was a f ailure to make
,

i
10 j affirmative, full disclosure on the record of the material

;

|
11 | facts relating to Dow's intentions concerning performance of ,

I
i

its contract with Consumers.12 ,

i

13 | Issue No. 3. Whether there was an attempt to

la , present misleading testimony to the Licensing Scard concern- |
| |

15 I ing Dow's intentiens . !
!
i

16 Issus No. 4. Whether any of the parties or |
t !

i
17 attorneys attempted to mislead the Licensing Board concerning 1

1

!

18 | the preparation of the Temple testimony.
i

19 Issue No. 5. What sanctions, if any, should be

20 imposed as a result of affirmative finds on any of the above

21 issues.

22 Would you please state your name and address for

23 the record?

24 A My name is Rex Renf ow. I live at 3 675 Ro swell-

ice sat Reporters, Inc. .

25 Road in Atlanta. ,

,1

'

3\(3
,

'
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!
I

i

I Q What is your present employment? '
_ 1, i

! |
'

i

2; A I am a Center Manager for est, Education Corporation '.

1

!

3! Q Are you represented by counsel for the purpose of
I

4| this deposition and/or the Remand Proceeding?
!

!

A Yes.
5|

6 Q Would you state who t'lat is for the record?.

7 A Yes. That would be the firm of Shaw, Pittman,!

i

I

g Po tts and Trowbridge , Jerry Charnoff and Brad Reynolds.
1

9) Q In general terms, what was your relationship to
,

10 ! the Consumers Power Company in regard to the Midland Nuclear
|
i

,

I
11 Facility? |

1

12 ' MR. REYNOLDS: Let ' s ge t a time frame j ust to start
i() 13 ! things off. Because maybe that would be quicker.
i

I
14 ' BY MR. DAMBLY:

]
,

!

15 Q That's what I am looking for, the whole history
1

|

16 , in general. When did you first, if you did, become involved

|
17 ; with Consumers Pcwer?

|
13 , A I think the year was 19 74. I worked as an asso- ;

I
19 ciate with Isham, Lincoln and Seale on two matters for Con-

20 sumers -- one concerning the Palisades Plant, and the other

21 matter I worked on was the v4 A' =-d Quality Assurance Hearing .

22 O This was back in 1974?

23 A Um-hum.
i

- 24 Q Ecw long did that continue? Through what period?
co- raf Reoorters, irsc,

2c A I don't remember. Abcut a year. Nine =cnths to

i

315 0 0
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[ 1 a year. !_,

2 Q In preparation for this deposition, have you

3 reviewed any documents?

4 A I have seen the filing that was made; that 's all .

5, O By "the filing that was made," what do you nean?
! |

6| A Filing of Shaw Pittman on behalf of Consumers.
|
t

7! Q You have not had an opportunity to look back over-

I
i

aj Mr. Nute's notes or Mr. Duran's notes?
i

1

9i A Some of those notes were attached to the filing

10 , itself.

|
11 j Q Have you had any discussions with any of the

,

i

12 | parties or principles or witnesses to this Remand Proceeding?

()
-

13 And the witnesses would be --

14 : A No.
,

l

15 | Q You haven't? That might be easie.r.
.

16 ' A I have had a discussion with Mr. Charnoff and Mr.

I

17 Reynolds. ;

I
'

la Did you hear that?
.

!
.

19 Q No.

20 A I have had a discussion with Mr. Charnoff and Mr.

21 Reynolds.

22 O Would you be willing to state on the record that

23 you will not discuss your deposition with other than your

- 24 counsel any of the parties or witnesses to the proceedings?
km #3t ASCOrtart, lfic.

25 And I guess the people that I have in mind by that would be

1

'
, s "? .
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|
||

|

.'
i

1' Mr. Bacon, Mr. Rosso, Mr. Miller, Mr. Falahee, Mr. Aymond, !s

I i

2 Mr. Youngdahl, Mr. Wessel. I would say Mr. Nute, but he |
| .

3 is here so obviously, he is going to hear your deposition. !

I

4' And Mr. Duran.
I
i

'5' A S ure .
!

,
6; Q When did you first become involved in the Remand |

|'

7) Proceeding that resulted from the Aeschliman Court of Appeals ;

i

8 Decision in July of '76?
!
i

9 A To the best of my recollection, it was either late

!

10 | August or early Septe=ber of that year. That year would be
;

11 ! 1976.
i

i
12 ' Q Were you ever involved in any of the contract

13 negotiations between Consumers Power and Dow?

14 A No.
i i

|
'

15 I Q Prior to your involvement, which I guess would be ;
i

'

! |

16 early August or late August, early September, of '76, were |
i

! !
17 ; you ever aware that Dow contemplated suing Censumers Power ,

'
i

18 for breach of contract?
i

19 A No.

20 Q Did you ever learn that Dow was considering suing

21 Consumers Pcwer for breach of centract?

22 MR. PCTTER: Cn the record, I cbject to the

23 characterizaticn of that and, obviously, the forner one, too,

- 24 but go ahead.
Ac. ..m n.oomn inc.

25 THE WIT:IESS : Yes.

<

315 u. 2i
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1! BY MR. CAMBLY:
'

- i

2 I Q' When did you become aware of that?I

3i A I don't recall the exact date.i It was either in ai

4 ; conversation.with Mr.
Bacon or in a conversation with Mr.

5 Wessel. That would have been fall of '76.|

6 - Q
You don't remember which of the two?i

7 | A No.
,

'

s Q Do you remember what was said?
9 i A No.

'

i

10 i 0
Co you recall in sat least putting a time frame,!

>

11

did you learn about this prior to the start of the Remand
'

,

12 ! Proceeding? I guess it was November 30 of i
1 '76. i( 13 |

'

A
{ You mean the hearing itself?
'

14 | Q The hearing itself. ,

i
l

i

15 | A Yes. i

l

16 Q Between July, '76,
|

and September 1 of 1976, did
|
i

!
t

17j
you have any contacts with Dcw Chemical concerning the upcom-

,

'
f

18 | i ng Remand Proceeding?!

19 ! A Will you give me the dates again?
20 Q July,

' 76, which is July 21, I guess it was , the
21 Court of Appeals Cecision, and September 21, 1976.
22 A No.

23 Q
Between those same dates, did you have any con-

24
tact wich Consumers Power perscnnel?w vneca m n.\r.c.

25 A Yes.

. p ~i I
;
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I |
1

i
4

- 1j Q Co you remember who and when?
I

, i

I |2' A Probably not all of them. The contacts that I
I

;

i
.

3 had?
-

|
4| .Q The ones you do remember. !

!

5 >m. REYNOLDS: Met me just ask, are you interested
!
,

6 in knowing the individuals in Consumers during the period

!

7| from July to September, '76, that he had contact with? Is
i

g| that really what you are asking for?
|
|

9! MR. DAMBLY: Yes.

10 MR. REYNOLDS: Fine.

11 I THE WITNESS: Anything I told you, I would make

i

12 ' up before abcut the middle of September. I had an ongoing

()
13 | relationship with Mr. Keeley, Mr. Howell, Mr. Bacon, personal''

14 relationships. So I may have talked to them during that period.

! And I don't remember.15

!

16 If you have a calendar of '76, I can probably |
\<

l

17 | give you some dates be*'a- *"an trying to take it off the top |
! |18 , of my head.

|'

19 MR. CAMBLY: Does anycne have ene?

20 MR. REYNCLDS : Let the record shcw we found a '76

21 calendar thanks to Mr. Olr. stead.

22 THE WITNESS: Curing the week of September 13,

23 I went up to Jackscn to Consumers and began to lock into the

- 24 history of the case, what had gone en in the actual Midland
,ce- M Aeoor+ers. Inc.

25 Licensing Proceeding, and to begin to get documents together

315 074
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i
l

1
1

1
I

1l concerning --
1,

2| SY MR. DAMBLY:
1

3 C Which week was that again? 1

|'
i

!
4 A September 13. j

i-

t|

5 I me t wi th Mr . Bacc a , Mr. Falahee, Mr. Ecwell, Mr. Ii

i

6' Keeley, perhaps some others, but that's all I remember.

I

7: Q At the time of these initial meetings with Keeley,
,

a Howell, Bacon and Falahee, did you get a feeling for the

9 relationship at that time between Dew and consumers Pcwer

10 j Company?

11 A As time went on during that week, I did.
t

12 : Q Whr. feeling did you get or what impression?
I

i(g 1

13 |
A Perhaps on Wednesday or Thursday of that week, I.

14 learned that at a meeting on September 13 that the Michigan

15 j Division of Dcw, basically represented by Joe Temple, had told
I

16 ! Consumers people that the Michigan Division's position was
!

i

17 j in essence that they didn't think that the nuclear project
;

* ;

la ' was any longer in Cow's best interest and that they had |
| t

19 recommended to the Corporate Review Board, which, as I under-

20 stand it, is actually Dow USA, that they review Ccw 's parti- .

21 cipation in the contract.

2: At that time, Consumers had been told that Ccw

23 did not want them to have any input in that corporate review.

.
24 Around the middle to the end of that week, the

-cs <c a.ecc.n. me.
25 activity at Consumers concernec cbtaining frcm Ocw the abilley

. n ;C-

} } 'O UId
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I
I

I
,

1| to have some input into whatever decision the corporate
;

i

2| decisionmakers were going to make. That was obtained sometime ,
!,

i i

3' during that week in a meeting set up for September 21. |
!
,

I

4i I was asked -- I don' t remember the exact topic

|

5 i of the meeting, but I was asked by Mr. Falahee and Mr. Bacon
!

|

6 to prepare a presentation on the issues involved in both the
.

,

7; suspension hearing and the full hearing, time schedules, time

a frames, what was expected to be gone into , in answer to some
|

9| of Dow's questions.
I

10 ! I did that, I believe, over the weekend that week,
|
|

11 ; and then flew with Mr. Ecwell, Mr. Bacon, Mr. Falahee and Mr.
I
i

12 ' Keeley into Midland the moring of the 21st.

13 0 You first learned the Michigan Division position

14 during or shortly after, I guess, the September 13 meeting?

|

15 i A Yes, a couple or three days .
!
<

16 Q Who did you hear that from or hcw did you learn of
.

17; that Michigan Division position?
,

!
,

18 , A To the best of my recollection, it was from Mr.

|

19 Falahee and Mr. Bacon.

20 Q Ecw did they characterize it?

21 A I don't remember. If you want to know if they were

22 concerned, they were concerned.

23 Q You said originally that at the September 13 meeting
:

_ 24 Ccw did not want Consumers to have input into the corporate
c. . em neoor in, ice.

25 review. Do you knew hcw Consumers changed Ocw's mind to ge: ,

71[ n ~/JlJ U / V[
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il
i

!
!

_ 1) input into the corporate review?
!

|
'

2i A It is not quite what I said and you have to be i

t !

|3 careful when you talk about that. What I said was that Joe

| {
'

4 Temple had told them at that time there would not be any
I

i

51 input by Consumers.

6, And when the Corporate Review Board -- and I don' t

I

7 know the internal machinations or what went on -- when the

8: Corcorate Review Board which was , I believe, called Dow USA,
i
;

9; actually started their review, they did ask for some Consumers ,

i

10 ! input on a select number of issues and not on others.
I

l

11 j I don' t know exactly what went on in the internal

12 machinations that caused that.

(n
-

13 Q To the best of your recollection, Dow either

la changed Mr. Temple's mind or --
|

A As I understand it -- you really have to ask Dow |15 |
1 :

16 -- that was a Dow corporate review, and Mr. Temple was not or I
1

|

17 , did not take part in that review. I believe he was asked {
t i

|

18 | some input into one of the committees , but that was an '

1
,

19 independent review done by Dow USA as I understand it.
4

20 Q To the best of your knowledge, Consumers didn't take:

21 any action which resulted in them having an input into that?

22 MR. REYNCLDS : Let me have that back again. Do

23 you want to restate it? I'm not sure I understanu it.

24 MR. DAMBLY: As I understand what Mr. Renfrow-

:3 est meeertirs; inc.

25 has now said, Mr. Temple took a position that he wanted no

,

3i5 07?
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_ 1| Consumers input in the Dow corporate review. The Dow Task
i

I

|

2i Force or the Dow Board decided when they set the framework
i

2 for the review that there would be some Consumers input on

4| some. issues.
:

3 My question is --
!
!

i6 MR. POTTER: Let's find out first if that is

what the witness is restifying to. Is that what you are7,
I

8| testifying to?
,

i

9i THE WITNESS: I am lost. I don't have any idea.
I
i

10 If you are asking =e whether or not I know of Consumers

:

11 , called Dow and talked to them about input, I don't know. I

i

12 do know that Rus Youngdahl talked to Joe Temple af ter the
*

:

(V ! meeting on the 13th.
'

13

14 BY MR. DAMBLY: |
1
i

15 ' Q How do you know that? |
|

16 ! A Because I was told that. I don't know if anybody
,

i i

17! else from Consumers talked to anybody else at Dow. |
|
I i
<

.

18 Q Who informed you of the conversation between Mr.

19 Youngde r.1 and Mr. Temple?
,

20 A Either Mr. Sacon or Mr. Falahee . '

21 Q Oid they indicate what was said during the con-

22 versation?

23 A Just tha t Mr . Youngdahl had again requested to Jce

- 24 that they be allcwed to have some input into it.
*@ artl 4 9Comrt, INC.

25 Q Af ter the Court of Appeals Decision in Aeschliman,
;

('

\
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i

!

!
i

|

1 1 which would have been July, I believe, 21 of 76, between that i'

l
I !

2 time frame and your involvement, let's say, in the week o# '

!
l,

3 September 13, what planning took place at Isham, Lincoln
|
||

4| and Seale concerning the Remand Proceeding to your knowledge? ;

;

5! A I believe it was in late August that Judd called

i
6' and talked to Mike Miller about whether or not we would handle

.

!

7' the case for then. Mike told him yes. He then talked to me

8 about it.

!
9 I read the decisions, went back and read the

10 decisions, that had been issued by Licensing Scards on the
i
!

11 + Midland Proceeding, and then went to Jackson. I probably

! i

12 ' had some conversations with Judd during that period of time.

i
1 Q During, let's put it, September 13 through the'

13 |
14 | actual hearing itself, how independently did you function in

! ,

i

15 | the representation of Consumers Power?

16 MR. REYNOLCS: How independently?
i
:

17 ' BY MR. CAMBLY:
i
i

la Q Independently from Isham, Lincoln and Seale.

: :
19 ' A I didn't. ,

i

20 Q Let me see if I can put this differently. The

21 decisions you made, co urscs that were pursued, lines of cues-

22 tiening , whate ver , how much independent authority as opposed

23 to having that cleared with Mr. Ro s s o o r Mr . Miller did you

24 have during that time frame?
as raf Recorurs. Inc.c

25 A I was an associate with the firm them. The
.

h GI
L

/*

s
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! I

! l

|

l

-
1; managing partner that I reported to was Mike Miller. I i

| !

2 || generally tal td to Mike every day , let him know what I was |
| |
| |

3| doing, where I planned on going, sougnt his advice. I

!
,

4 Mr. Rosso at that time was tied up on a water case.

5, I actually did not begin to be able to work with him until

|

6, probably the end of the week of the 20th. The . rest of the
!

7, time , I was talking to Mr. Miller. |
| '

t

8i MR. CHARNOFF: Twentieth of what?
6
i

i THE WITNESS: September.
9|

i

10 j BY MR. DAMBLY: |
t

i

! !

11 | Q It occurs to me that I didn' t really get an answer
I

12 ; a while back when I asked you about your impression of the

13 relationship between Dow and Consumers prior to September 21.

14 You indicated that you had some feel that you got during the
.

! I

i i

15 ! week of the 13th af ter learning about Mr. Temple and up through|
I i

I !

16 ' the end of that week. |

17: But I don' t recall that you ever said what your i

I i

18 | ingression of that relationship was .
: ,

i

19 A During the week of the 13 th, it became real clear

20 that there were scme corporate problems between the two

21 companies. 3ut at that point, that is about ='' '' at I knew.

22 Q When did you first learn that there was going to

; be a September 21, 1976, meeting between Scw and Consumers4

24 ' Power?
es- at Aeoor srs, Inc,

25 A To the best of my recollection, it would have been
|

|
,

( *. I

b
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I
i
!

|
,

1! sometime af ter the 15th of September.
!

^

2| Q And what was your understanding of the purpose of |

I l

3| the September 21 =eeting? I

I

i |
4| A The purpose of the 21st meeting? Well, there were

i
;

5' two meetings that occurred on the 21st. One was a meeting of
i

!

6i the technical people, Mr. Howell, Mr. Keeley, and some of
I
t-

7j Dow's tischnical people. And then , there was a meeting with j
'

.

i

S Mr. Har.es who was , as I remember, General Counsel of Dow
I

!

9 USA, Mr.Klomparens, Mr. Nute, Mr. Falahee, Mr. Bacon and

i

10 ; myself.

11 What that meeting concerned was basically the issues;

12 that would have to be addressed in the hearings and what the

b 13 time frame was, what it looked like to us as the time frame
i

i

14 of reach 4ng a decision on these matters would be.

I

IIS Q Prior to that meeting, when you first learned |
i

i
16 about the Mdchigan Division position, did you have any i

i I
I' ,

t

17| conversations that you can recall with Mr. Bacon on his
,

t

la opinion of the Michigan Division position?

19 A Prior to the time I learned of the position, no.

20 Q No, prior to the September 21 meeting, but af ter

2: | you learned about it, did - e m ' ave any conversations w -"d u-

22 Bacon wherein he would have expressed his opinion of che

23 Michigan Division position and/or Mr. Temple's.

>l
24 MR. REYNCLDS : Wait a minute now. Maybe we ought

eaineconen. nne.-

25 to take it one at a time. I am j us t no t sure what your
+

JlJ Udi



17
i
l

I
I

!

-
1; question is . Why don' t we ask him first about the opinion

i,

.

2! of the Michigan Division, and then you can expand.
I

3: THE WITNESS: I am sure that I did. And I don't i

! l
'

! !

4 i remember any specific conversations. Mr. Bacon and Consumers I

I

5 were verv concerned about the Dow cosition.
i
!

6! From my own personal point of view, we had a
i

'

7 i brief to file with the Commission on the 2 8th. And at the
i

!

8 I time I learned of the Dow review, we were told that they would
i

|

9| not reach a decision on what they were going to do until af ter

10 | the 28th.
i

!

11 ! What I wanted, wha - I was concerned about, at that
,

i

12 | time was that Dow reach its position, whatever it was going

13 to be, prior to the 28th so that we could notify the Com- I

i
14 ' mission in that brief of what Dow's position was.I

! !
i

15 What we were told was that the Michigan Division
i

|16 | position was nothing but a recommendation. It was not a
!
t

17 : Dow corporate position and that it should not be represented
i

i

!

18 i as sach.
!

i

19 BY MR. DAMBLY:

20 Q You were told that by whom?

21 A By Consumers perscnnel. I had ne dir.ct contact

22 with Dcw at that time. At the meeting cn the 21st, I believe

22 that was also stated. It was real clear that was ac- a Icw
!

24 , corporate position; that was merely eccamendation f: m the
Acr rat Recorurs, Inc.

25 Michigan Divisicn. And my concern was Dow completing its
,

,
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i

|
| !
I

il review and making its decision so that we could file a brief |
t ,

f

2' with the Commission, letting them know what Dow's corporate I

i i
1 ;

3! position was . That is mainly what I was concerned about that '

!-
,

i
4; week.

!
!

5| Q During that week, did anyone make any represen-
!

6 tations to you or --

i

7| MR. POTTER: Excuse me.
I
i

8| MR. DAMBLY: The week of September 13 th.
I

9 MR. POTTER: No. If you finished that last set

10 | o# questions with Mr. Renfrow, I would just interject one
i

11 ! cuestion.

12 ; Do I understand that you learned or were advised

'
13 that the Michigan Division Decision was merely a recommendation

!

14 before the September 21, 1976, meeting?

15 THE WITNESS: Yes. As I got it, when Mr. Temple
.

i

i, '
,

16 ! told Mr. Youngdahl that at September 13, he made it clear '

t I

i

17 I that was the Michigan Division position and not a corporate
I i

i

18 ' position and that what he had recommended was that the
i

1

19 Corporate Soard who had sir,aed the contract and made those

20 decisions review what Ocw's position was going to be with

21 regard to the nuclear project.

22 And that was reiterated during that week and at

23 than neering.

24 What I was concerned about wac getting whacever
Ace r A tou r*tri, I nc. '

25 ; the ultimate Dow position was in time for us to inform the

!
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I

i

1| Commi'sion what that was .
! i

1

2| MR. FOTTER: Go t you . Thank you. !
;

I

3, SY MR. DAMBLY:

4 Q During that same week that we have been talking j
i

5 about, did you have any indication or did anyone tell you or |

|'
|

6! did you draw a conclusion as to how the Michigan Division ;
6 t

I ,

7| position had been reached?
|
.

I

8! MR. REYNOLDS: This was during the week of September!

i

9, 13 to the 21st?

10 BY MR. DAMBLY: |
i -

t

I

11 | Q Through the 21st.
i

i

12 A No.

> 13 1 Q Did anyone make any representations concerning, say,
I '

1,

14 | Mr. Bacon or Mr. Falahee, who I guess vould have been probably j
l

|

15 | the primary contacts, but anyone make any statements as to |

16 their view of Mr. Temple and his role in the Michigan Division
l

'

17 j position? |
i i

18 ' MR. REYNOLDS : Again, is this during that same

19 week?

20 SY MR. CAME ?:

21 Q Same week.
I

22 A Let me have the questirn again.

23 MR. CAMELY: Could you read that back?

24 (The Pending question was read by the reporter.;
cle.comn, i nc.c-

25 THE WITNESS: I think basically what I learned

i
4

b'
f) d d '/ '
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i i

: .I
I

!

1, that '.ieek was that insof ar as Consumars were concerned, M-
!,

! !

2! Temple was the Michigan Division. f
i

3 BY MR. DAMBLY: I

{
,

4 Q As a result of the Septe=ber 13 meeting, was !
! i

5 Isham, Lincoln and Seale asked to look at the steam contract ;

6, between Dcw and Consumers?
i

7| A No. Isham, Lincoln and Beale never looked at the ,

i

8 ! contracts between Ccw and Consumers other than preparing

!
9 testimony on what the. contract said to present to the Coa-

,

.
!

10 mission. We were never asked.

11 i In fact, during that time period, it became real -

'2 ; clear that even if we had been asked, we wouldn' t have looked

i ! !
13 ' at the contract between the parties .'

14 Q Why?
i

I

15 A We were never asked.
1

t

16 | 0 Why would you not hava looked at them?
: .

r

17| A Well, within the first couple or three weeks , it ,

|
18 | became real clear that due to the position the parties were

19 in and our position as counsel in the hearing, that it would

20 have been a basic breach of ethics for us to say the least

21 to be asking Ocw for internal documents , negotiating docu-

22 nents, and then end up representing Consumers in some contract

23 negctiations between Ccw and Censumers . So it was very clear

24 very early that we would never do that.i

%cs ral R eco,'s,s. Inc.

25 But that was so stated by the way 00 Consume rs
,

!
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,

i

li and to Dcw.
I

|2' MR. POTTER: When?
|

|
3 THE WITNESS: I don' t remember. With Dcw, I do

4, remember the conversation that Mr. Wessel and I had, and Mr.
I
i

5 Wessel expressed that concern. And I told him we were wil-

6 ling to sign whatever would make him ccmfortable. I think that;

|
7; we signed a docume.it somewhat to that effect af ter that i

: |
i '

3; conversation that we wouldn' t use any of the knowledge or
!
,

9 ever represent Censumers in any contract.

10 MR. POTTER: I am sorry to interrupt, but do you i

11 recall when that conversation took place with Mr. Wessel?

i
12 THE WITNESS: I don't. And I believe the first

(,. 13 time I met with Mr. Wessel -- and I am not real clear about
i

I
la ! this -- the documents would show it accurately -- was at the i

I
t

15 | first meeting that we had which was, I believe, September 29.
i

I
i

I

16 i And I would have to look at the documents to be real sure
'

i
!

'
i

i

17 ,; about that. |

! ,

18 | SY MR. DAMBLY: |

19 Q During this same week again, September 13 through

20 the 21st, did Mr. Sacon or Mr. Falahee e< press to you what

21 Censumers Pcwer's position was en the steam contract be tween

22 Dcw and Consumers?

23 A You are going to have to tell me what do you mean

24 | by "the position" cn it?
tc.- r. a oorms, inc.

,

25 Q Did anybcdy make any statements to you to the

c. n
ntC ' ' ~

$ 6 -
,,
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i >

'
1

I
I

t t

1 effect that C Ty thought the contract was still gccd or valid |
|

'

2| cr that there was a gced chance that they may not have lived
'

!

3, up to the contract or there were some doubts as to it, '

|
|

4| Censumers? j

|
5| A No. Consumers position, point of view, was always i

I
.

i I

6 ! exuressed to me that that contract was valid and binding.

7; Q Now, going to the September 21 meeting, what was it
!

8 that was to be accomplished at the September 21 meeting
;

|1

9 again?

10 A The purpose of the meeting was to set forth for
!

II Dow the issuec involved in the Romand Proceeding, both the
j,

,

12 |
_

suspension proceeding and what I called the large hearing,

k ~I
13 ||which to the best of my recollection got combined into one

!

14 i and never took place, and to give them some kind of time
|
,

15 ' frame. ||

t

I '

16 | At that time , we had a hearing, I believe, scheduled'
! i

17| for October 6. I believe that is accurate. We needed to !

I

18 ! prepare and do oral testimony at that hearing. That was the

19 time reference that we were using, then, as I recall.

20 Q Did you have discussions with the Consumers Fewer

21 pecple prior to September 21 meeting wherein this was agreed

22
i to this would be the purpose?

23 A No. I actually believe if you go back and lcck

- e,i at Dew itsel:. it set up seven dif ferea: areas it was going to
,

,

Ace sal Recorters, Inc.

25 review and assigned somebcdy to be in charge of all these
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,

1
|

|

1! areas. One of them was the legal area. So actually, it is
! I

2| set forth by Dow.

3 The second thing that happened was that out of I

i

i

'

4|
either discussions with Cow or out of past relationships with

5 Ccw, Mr. Eacon had told me that there were two things that
,

I
! l

6 concerned Ocw. One was the uncertainty of knowing when they !
!

I!

7! would have s team. And the other was the possibility that Mr.
r

l

a Temple would have to testify in the matter.

9 So probably the biggest issue for Ccw was the
,

10 uncertain ty .

11 , Q You said -- ;
i

e

12 - MR. POTTER: I'm sorry, you may have done this
. I

k/ 13 already but have we fixed the date on that conversation?
|

14 ! THE WITNESS: Scmetime during that week. It would ;

!
,

15 j be after, to the best of my recollection, the 15 th .
;

16 MR. POTTER: But the week of September 13, but i

'
I

17 f af ter the 15 th, is what you are saying? |
:

18 THE WITNESS: Yeah. 6

19 BY MR. CAMBLY:

20 Q And the two things you just said, these were

21 concerns of Ccw and not concerns of Consumers?

22 A I don't want to place them like that. I didn ' t

23 have any conversations with Ccw so I can'c speak directly of

24 what Ccw's concerns were. Those were the concerns that Mr.
s cs- rs Recomrs, Inc.

25 Bacon expressed to me then, I was aware that Ccw had.

O,15 G rd u3
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I

i

1; Q Mr. Bacon indicated to you that Ccw was concerned
,

: i'

I
2 with the possibility that Mr. Tempt might be called toj

3 testify?
;

4, A Um-hum.
i

5' MR. REYNOLDS: Say "yes."

6 THE WITNESS : Yes. I'm sorry.
4

,

7' BY MR. DAMBLY:
i

|

8 Q Did Mr. Bacon express to you any concerns Consumers :
I i

9 Power had in regard to the upcoming Remand Proceeding along !
!

10 those same lines he expressed Dew had two things they were

11 concerned about? Did he say Consumers had similar concerns

12 i about whatever?
.

'I

13 A I don' t think that you could really put the two

la ! toge the r , at least what we were operating from. Consumers
i i

t'

15 | as a utility was concerned about the Aeschliman decision and !

| |
|

16 ) the remand and what would come out of their licensing pro-

I
'

l'7 ceeding.
|

18 At the time that we were looking at it, when we
I

19 looked at Consumers Power projections and what they were

20 required, it looked as if they needed to get Midland on line

21 as scen as possible . And that is what they were fccusing en

22 1 doing.

23 Any delay that wculd have cccurred in having

24 Midland built would have done two things. It would have
Ace rol RecorTers, Inc. ;

25 seriously disrupted their pcwer distribution in the early

r pqQ
3 dU/
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i

t

I

1 cighties and would have added to the cost of the plant. So '

, ,

f I

f

2 Consumers was concerned about both of those things plus any ;

! ;
i i

3 time you are required to go into a Nuclear Regulatory Com- j
|

4 I mission hearing, they are ongoing for ever. And they cost I
i

| |
'

5, a lot of money.

!

6 Q Now, at the September 21 meeting, I believe you
i

7|
have stated that Messrs . Hanes , Klcmparens , Nute, Falahee,

a Sacon and yourself --
.

!

9' A I believe that's accurate. ,

|
I

10 0 During the September 2i meeting, to your knowledge,
|

11 did anyone on the Consumers Power team -- and by that, I would |I

i

12 , mean either Consumers ?cwer personnel or Isham personnel who
.

J
13 were present -- take any notes of the meeting? j

14 | A I didn't. I talked probably 80 percent of the
r ,

15 | meeting answering questions. I did not take any notes. |
'

*

| .

16 i I believe Mr. Bacon took some short notes, and Mr.
ii

: 1

17 ' Falahee was not sitting where I could see him. i

i

|

18 Q Are you aware of any memos to file that the same
i :

19 Consumers or Isham pecple may have written afterwards?

20 A I have never seen any. You mean notes of that

21 meeting?

22 Q Yes. Maybe not notes taken directly at the mee ting ,.

23 but maybe scmebcdy afterwards sant back to the office and

24 wrote a note to files of what took place.
ACS rai Aeoor*grg, Inc.

25 A Yeah, I wrote a memcranda to file sometime in
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i I

i i
i

I

I

1| December of '77. I think that date is accurate. I'm not |--

i

! |

I
it may have been September. i2

i
! i

3 MR. DAMBLY: Excuse me, does anyone know, do we
f

(

4' have that memorandum to files? I don't think I have ever
I

5 seen it,

i
'

6 MR. POTTER: Is it still in existence, do you know?
!

7: THR WITNESS: Yeah, as far as I know.
t
i

8 MR. POTTER: Do you have a copy of it?
I

9 MR. REYNOLES: I don' t know if I have a copy here.
'

t

10 ' MR. POTTER: Dces he have a copy here?

Ii : THE WITNESS: No.
i

12 : MR. POTTER: Why don' t you take a minute and
,

' 13 check. We would like to see it.

14 MR. DAMBLY: I was going to make a request for
i
i

15 | that.

|
16 ! MR. CMARNOFF: We don't have it. i

,

j l
i i

17| MR. DAMBLY: On the record, I would like to make a ,

i<

!

18 request for that.
!

19 MR. POTTER: At this point in the deposition, I'

'

20 want to =ake it clear we want to leave this depcsition as a

21 i continuing deposition until we get the notes.

22 BY MR. DAMELY:

23 Q And you wrote that, I believe ycu said?

24 A I believe I wrote it right before I lef: Isham,
ace ras Recorwri, Inc.

25 Lincoln and Beale.
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!
|

| t
i

1| Q In September, '77?

2 ! A September, December, sometime in that time frame. |
i

I I

3 And actually, it is not notes of that meeting. It is notes i

,
, ,

i 1
4| of my recollection of my involvement in the thing from day j

i
i.

r

5| one. |
!

j

6 Q Were you aware --
4

6

7! MR. POTTER: Let me just clarify something.
i

8 Do I understand you don' t have a copy of that I

|
t

i

9! today with you, Mr. Renfrow? '

i
!

10 THE WITNESS: Yeah, I don't. |

|.

t

11 SY MR. DAMBLY:

12 Q To your knowledge, did anyone else or have you
.

) 13 heard that anyone else from Consumers wrote any notes to

la , files or memorandums as a result of that meecing?
I i

1

15 | A I have never seen any nor have I heard anybody ;
1 I

i !
-

16 who said they did.
7

i I
17 : Q Were you aware during that meeting that Dcw cer-

| '

18 ; sonnel were taking notes at the meeting?

19 A I have got no independent recollection of that,

20 whether I did or didn' t.

21 Q Okay. At this meeting, as a result of the September

:: 21 meeting, what was your opinion, your perception, of the Ocw--

23 Consumers relationship?

- 24 A I don' t know if my perception of it had changed
ics ca Recor'ers, inc.

25 much. It was real clear that Consumers was concerned about

,
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I

I
i i

!

I
1 what Dow's ultimate position was going to be. They felt they

|
,

2' had a valid contract. !
i I

!

3 MR. POTTER: Off the record.
/

4' (Discussion off the record.)

5 MR. POTTER: Could we go back on the record now?
i ,

'

6! Could I ask you at the same time , because I don't

7| think Mr. Dambly did, do you have copies of any notes taken j
!

8 by Mr. Bacon, counsel, here?
I

i

9; MR. CHARNOFF: I don't.

10 ' MR. DAMBLY: We will get to ask Mr. Sacon that
i

!

11 t later, of course.

12 MR. REYNOLDS: If you want, we can undertake to |
,

',
i

13 see if there are uch notes and provide them.

14 MR. POTTER: I wich you would.
;

I

15 , MR. DAMBLY: Anything Mr. Sacon, Mr. Falahee, any |
i i

16 ' of those Censumers people took. |
| i

|
'

17 ! MR. REYNOLDS: Righ*
i i

! i

18 THE WITNESS: So do you want to go back and ask

19 me the question again since I was in the middle of it, and I

20 have new forgotten what you wanted to know?

21 3Y MR. DAMELY:

22 , Q I guess my question was what was your view of the

23 Consumers Power-Dcw relationship going into the mee ting , and

24 did it change as a result of the meeting?
Acr ral Aeoorten, Inc.

25 A No, it didn' t change as a result of the meeting.
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|
| \,,

!1 Sae, actually where I was at that point in time was that Cow
|

2' was doing exactly what Dew ought to do, which is they were

!

3 reviewing a corporate decision that they had made based on
' '

.

i4, new information that they had received. And if I had been in
i

!

5 Dcw's place, I would have done the same thing .
I

6, And Consumers had a position that they had

i

7: a valid contract. So it appeared to me as that what you had
i

1

ai was two corporations under a contract with a set of circum-

! |
9 stances that both of them needed to look at. And that 's '

!
<

10 what they were doing.

11 ! Q Did you have any impression at that time that there

12 ' was a hostile or adversary relationship between the two com-
!

I' panies?13
I
i

1

14 | A It depended on what level you talked about. For

!

15 ; sure, the people dhat had been working on that contract since
i

t

1, | 1962 or whatever it was were getting tired of having to deal6

i

17 | with it and not getting any electricity and steam out of the
i ,

; ,

18 plant.
i
i

19 Q You are talking about from the Ccw side?

20 A No, from both sides . I think for sure in that kind

21' of relationship, it became apparent to me that there were scme

22 underlying personal feelings between the parties . But that

23 was about -- at than parricular meeting, that was about it.

24 That was about where I was with it.
. s a oomn. inc. :

25 Q You said you were aware or it became apparent there

315 00?
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|
i

i

i

1| were some underlying personal feelings. I thought that is
i .

'
1

2 what you said anyway. '

,

f ,

! d- 4- '4 e. |1 A Yeah, It was -- I'm trying'to relate
i '

! l

4| One of the problems that I have is that as far as I was con-
,

h

5 cerned, the Dow issue was the easiest issue in the whole
1

6, proceedings. The rest of them were complex. Dow was in or !

7 out. If they were in it, all you had to do was say they were
i

8 I in. If they were out, all you had to do was say they were
!
I

9- out.
I
:

10 , The rest of them were real complex. So it is
|{

11 | difficult for me to go acx and separate the Dow issue out
|,

12 totally.
i

k_'' !

13 | The other thing I guess that I need to tell you is
|
| -

la ! that at that particular point in time , I wasn't listening
i i..

15 much to either side of them. I wanted the cosition of the !
t ,

-

t !
l

16 ; parties out on the board. And I didn't want to get involved '

l i

i
17; in anything that had been going on in the past between the two|

t
!

18 : companies or the contract negotiations itself. i

19 It is also hard for me to separate out all the

20 meetings that we had in that three or four-week period when we

21 were having hearing dates set and then postponed, and we kept

22 getting ready and reready to go.

23 Q Maybe I will come back to that question because

24 we will go through the meetings . And there are notes of the
sc. re a.cor m, inc.

^5 =eetangs wnacn I hope we can refresh your recollectaan o:-e
- - - -

315 095 '



31
!

|
.

i

1| what took place when.
'

I

2| A Good. But at that point, it was for sure clear
!
,

3I that Cow was reviewing its position and Consumers didn' t like |
I |

/

4| it. I was -- you know, it became pretty.; apparent with the
1

5 questions that I was asked at the meeting that there wasj
:

6: cencern about Joe Temple testifying. For at that point, I !
! !
i i

7' didn ' t knew, you know, what the reasons were or what Joe's

3, e inions were or any of that. But it became apparent that

9; that vas there.
i

|

10 | Q Did you have the feeling at the September 21
I

11 meeting it was any pe'rsonal animosity between any of the Dow

12 : people that were there any any of the Consumers people that
i
i

#
13 I were there?,

I
i

14 A The only way that I can answer your question is

15 , no more so than with anybcdy else that had a continuing
i

16 f business relationship with no results produced out of it over
|

1 ;
! *

17 ' a ten-year period. |
|

18 ! Q To the best of your recollection, you described
I

19 what took place at the September 21 meeting?

20 A 3asically, we had a long discussion of each and

21 every issue that appeared to us that we were going to have

22 to address at the hearing. What part Of it that we expected

23 frcm Ccw -- and again, this was general -- what 't 1ccked

24 like, one o f the things that Ccw wanted to kncv, what i:
sc , c a.comn. inc.

25 looked like the result of that hearing would be , what we
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i

!

I

1- thought, our best judgment on what we thought , the outcome
!

!
'

2 |l of the hearing would be, the time f rame for the hearing, bo th !

:

3 uhe suspension hearing and the big hearing the time senedule . |'
/ \

a. That's basically it.
1

!

3; MR. DAMBLY: Mr. Reynolds, could you provide Mr.
I
,

6! Renf row with a copy of Mr. Nute's notes of that meeting?

, THE WITNESS : I have those in front of me.
,

!
g. BY MR. DAMBLY:

i
i

9 Q Would you like to take a minute to look them over?
t

10 ! A Okay.
!

11 i Q I have some specific questions on the second and

12 third page of those notes, but do you have any disagreements
i

|
13 J with what was stated on the first page as you just bead it?

I
14 ! MR. CHARNOFF: Mr. Renfrow, you ought to re^ '

i

i
15 line by line before you answer a question like that. .

! i
; i

16 | ought to be sure you are reflecting accurately on every aeu- |
!

17 tence that is in there. |

18 ' THE WITNESS: No, I don't think I have any dis-
i,

19 , agreement up through the end of No. 3 on page 2.

20 SY MR. DAM 3LY:

21 Q The first ques tion I was interested in concerns

22 the paragraph numbered (3) on page 2. And I suppose it w_11

23 ; take all day if I asked you to do 3, 4 and 5. So let me just

- 24 : go to my question. I won't ask you to vcuch for the accuracy
hcs- ral Recor*ers, Inc. i

25 of these notes except as I am going to ask questions on it.

G Q ''lr
1 U/a

i
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.

!
t

|
|

|

li A Fine.
t

i

2; Q But in that paragraph (B), it says: Factors

i

3, concurred in suspension hearing (5) Consumers assumes Cherry ,

I
/

,
,

4; will net appear because of lack of funds. Consumers says i

5 suspension hearing cost critical, they believe. Shxn there is
: i
I

6 no discovery ar.d probab r no intervenor cross examination,

! we will be able to finesse the Dow-Consumers continuing7
I

i

8;
,

CL
,

i i

9 One, who was speaking or who would have been saying i

i
10 , that for Consumers? '

i

I !
'

11 A .orobably me. i

|
'

12 Q Do you recall that being said?
i

) i

13 ; MR. CEARNOFF: That whole substance of that'

.

i

14 {
paragraph?

,

l ,

15 ! BY MR. DAMBLY: !
1

!
'

'

16 ; Q The substance of that paragraphy, specifically
i ,

l' | " finesse the Dow-Consumers . "7

18 ' A I don't reme=her saying about finesse. And I

19 =ay have done tha t . We certainly had a discussion about

20 that. What the discussion was , that in regards to the time

21 o f the thing, if Cherry did not appear, it would be a much

22 shorter proceeding because we could get tc the guts of it

22 very quick. If he did not appear, then we would appear before

24 the Board. The Board could ask its questions , and we would
ics- tas Aeoo,wrs, Inc.

25 be able t.o do it much quicker.

'

.s iS nOOo/u
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:

|i
' I
! i

|
That was the guts of what was said.

l'I I

i
'

2 Q Do you recall anything being said to the ef fect

i ,

3' that in the absence of an intervenor, you wouldn' t have to I

|( i j

4| get into the guts of any dispute between Dcw and Consumers;
!

1

5 you could dust --
i .

6: A No , you need to -- No, it is not my position; it !
1

7; is never my position. If you go 1cok at the notes, and what ,

\
'

!
,

i8' I wanted as far as I was concerned, the entire thing would go
,

!

9 in.

I

10 , My difficulty w'.th it was that -- or my reason
i

that I say that is that -- in any proceeding in which Mr.11 ;
!

12 Cherrv is involved, he is allowed to ask any question that he
i

k/ 1 wants . As far as I knew at that time, one of Dcw's concerns13

14 j was Joe Te.mple's testimony and his own personal opinions
i ,

'as occosed to whatever Dcw's corporate position would be.ic

li
i

16 Second of all, you have to remember when we had
I,,

!
17 this meeting, we didn ' t knew what Dcw's corporate position !

i
,

jg > was. So the guts of this was that if there is an intervencr,

19 it is going to take a longer time; you are going to get into

20 a lot of information, personal opinions, and things like

21 that.

22 ' If you don't have an intervenor, you are going to

23 have to put it cut, but you are not going to get into all

24 ' of that .

sai a.cor .n. inc. ]
Aci

25 Q To the best of your recollection, from what you did
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t

I

|
,

1| say concerning those subjects , do you think someone could have
, ,

2| concluded that you intended to hopefully finesse any discute !
i I

3 between the two parties? |
i

f

4i MR. CEARNOFF: What do you mean by " finesse" as
i

I
e

5 you use the term?

6 MR. DAMBLY: Whatever is meant by the notes. !

7: MR. ZAMARIN: Those aren't his notes.

!

a MR. DAMBLY: I understand.
!

9i Do you think so.neone could have concluded from the

10 remarks you made that in the absence of intervenors , you

11 | would be able to be less than candid in any testimony con-
|

12 | cerning the Dcw-Consumers relationship?
:

13 THE WITNESS: No.

14 ; MR. REYNOLDS : Just for the record, you are not
i

15 ' suggesting, are you, that the notes reflect that?

16 ! MR. DAMBLY: The notes reflect which?

17 ' MR. REYNOLDS: Well, your question, as I unders tand

! >

18 it, was the second attempt to define finesse. Are you |

19 suggesting that reference to " finesse" in the notes is an

20 indication of semebody saying "be less than candid"?

21 MR. DAMBLY: I would think that sc=ecne could

22 read it to mean that.

23 MR. REYNOLDS: All right.

. 24 BY MR. DAMBLY:
tas Recor ers, Inc.s

25 Q Let me redefine that and see af we get a different

315 i00
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I I

I,
i

1| answer.
,

i i

2|'
Do you believe semeene in hearine the remarks vou !

. t
i .i

3I made could have drawn the conclusion that in the absence of |

/ i i

4, intervenors, Consumers would be able to put on less than the |
!

'

5 entire picture cf any Consumers-Cow disputes?

i

6' A No. I don't think that was ever an issue.

7; Q Okay. At the time of this September 21 meeting,
.

8 did you consider the Cow-Consumers rel.ationship between the
i

9' two in any disputes between the two to be relevant and material-
!

i
10 ; to the upcoming suspension hearing?

'
,

11 A Any Dow disputes?

12 I Q Dow-Consumers cisputes over the steam contract.
i

b 13 | MR. CHARNOFF: You are not talking about Cow the
i

14 | ultimate or whatever might be the Dow position with regard tc,

I

i

15 , thau?
I i

16 | THE WITNESS : Let me answer that question. |
'

|
,

|

17 i MR. CEARNOFF: You are talking about details of ;
!

r

:8 contract negotiation? What do you have in mind?
.

19 BY MR. DAMBLY:

20 Q I am talking about any disputes over the contracts

21 that you are aware of at that time, did you consider these

22 to be relevant?

23 i A At that point in time , ncbcdy was concerned abcut

24 any specifics ahcut anything. We didn't even knew what Ccw's
Aca- 11 Reoorters, Inc.

25 position was. The question was: what are the issues going

i

9
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f

,

I

I

i,

1 to be? What are we going to be required to do? And how long |
|

!

2| is it going to take? |
1
.

3i We were not there to discuss witnesses, te s timony {
,

4|, or anything else. We didn't discuss the= that day .

i

5 MR. POTTER: Is the "we" Consumers Power or a i

! !
' i

6| collective including Dow?
|

' i

7: THE WITNESS : Collective we, yes. I

8| MR. POTTER: Including Dow.
I

9 (The witness nodded affirmatively.) |
4

I
*

i
r10 ' Your answer is yes? j

t

i i
l

11 ' THE WITNESS : Yes. I'm sorry.
{

,

i

12 ' At that point, the Dow position hadn't been taken. I

- !
-

k_s) 13 |' Nobody knew what it was. We were' talking about what it was ,
|

14 | input they needed, time frames, issues , what was going to be ;

i
i

15 ' recuired. i

|

16 BY MR. DAMBLY: I
i

|

17 Q At the time of the September 21 =eeting, you were
;

18 aware of the Michigan Division position?

19 A Yes.

20 Q At that time, did you consider the Michigan Division

21 position to be relevant and material to the upccming suspension

22 hearings?

22 A I never considered it ec be material. I think it

24 was always relevant.
sco rv a.comn inc.

25 Now, 4" *"e Michigan Division had become the Cow
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, i

!

l

!

li corporate position, then certainly it was material.
!

2| 0 If you could turn to page 3 of the Nute notes,
|
;

3, the paragraph at the top numbered 4, which is an underlying
/ . i

I
l

4' effective delay, steam and cost / benefit analysis as the title,
!

1

5: then there is a statement: " Cow becomes very important
! i

I

6 because here are two issues (printed above) can come together . !
l

7j Rex suggested Cow witness might be someone from Dow Chemical

3 USA or corporate area who is unaware of Midland Division

|

9| recommendations to Oreffice. This person would testify as to |
'

i

10 ! the ef fects of further delay upon Dcw. " I
1

11 : Did vou make such a statement?
, -

12 ; A No. Never.
t

- , ,

k' '

13 |
Q You never made a statement to that effect?

i

Ila A No. .

|
'

15 Q To the best of your recommendation, did you sayi ;

i I
.

16 any kind of words -- !
i

17 A Yes, but I told -- t

.

18 Q -- which would have led someone to, obviously led

19 Mr. Nute to, the conclusion that you wanted a witness or

20 thought a witness desirable who would not know the v4d''-d

21 Division position?

22 ' A Not from my point of view, but obviously from

23 Lee Nute's, I did.

24 Q Do you recall the conversation that this note
Aa u awomn. inc.

*5 apparently reflects?'

!
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|

!

i

1 A Yes. What I recall about that is that in Judd's |

|
,

2, and my conversation earlier about Cow's concern about Jce !
I
i

3 te s tifying , I told Judd that since the' Ccw Corporate Board
|

| i

'
4 was reviewing the decision would actually make it that we

5 could probably use either the head of that corporate review
i
I

6' which would have been Mr. Klomparens or Oreffice himself to
i

7f testify as to Ccw's position so that Dow wouldn't have to put
'

1

8 Temple on the stand, especially since it was going to be a
!

i

9 corporate position,
i

i

i

10 | And at the meeting on the 21st, the issue did
t

11 j come up. In fact, 'I believe Mr. Nute raised the issue about
,

,

12 Joe having to testify. And at that time, I told Dow that if
f

-

s' 13 they were uncomfortable with that, they might consider

14 , providing us with another witness other than Joe Temple.

i

15 At no time did I suggest that it be somebody who |
,

'

I
16 . was unaware of the Midland Division recommendation. '

I

i

17' Q Okay. Now, you mentioned the conversation with
!

18 J Judd and you. That was the one we talked about a little while
I

i

19 , ago that hancened crior to the Secte=ber 21 meetine.

20 A That's right.

21 Q At the September 21 meeting, as I understand what

22 you just sail, Mr. Nute raised the issue there specifically

23 that Ccw was concerned with Mr. Temple having to testify.

24 A I don ' t want to phrase it like that. To the best
sc, rw a.comn. inc.

25 of my memory, what it was was they were concerned abou-

315 104



..

40
!

I

1| Mr. Temole's eersonal optntons coming out en the stand. I
,

I,

,
i

2; don't want to leave you with the impression that I got that j
i

i'

l

3' they were afraid of Joe Temple testifying. That was not so. |
|

'
~ |
i

4 It was Joe Temple 's personal opinions coming out on the stand. |
\ \

5 Q And you made a response?

!

6+ MR. POTTER: Excuse me, but could we get on the ;

!

7; record what he is calling the personal opinions of Jce
,.

3' Temple?

9| THE WITNESS: At that point, I had no idea. That's
'

i

10 , what ihey were referred to all the time. j

1i

ll i MR. POTTER: Okay. |

|
'

12 ' BY MR. DAMBLY: '

13 ! Q In response ---'

| |
14 | A Ch, excuse me. I did knew at that time that there !.

i
I i

15 | had been a news release that had been put out or respense to
i !

16 i a question by Jce Temple about his personal opinion regarding
i i

|

17I the nuclear facility and its benefit to Ccw. I did knew that

is j he put that press release out.

19 MR. POTTER: This is at the time of the September

20 21, 1976, meeting?

21 THE WITNESS: Yeah. That's all I knew.

22 BY MR. CAM 3LY:

22 Q In response to Mr . Nute's concern that Mr. Temple

24 might have to go into his personal opinions or hcwever ycu
Ace rai Reoorte , I nc.

25 just phrased that, did you make a respense to Mr. Nute?
i
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!

_ 1| A Yes. That is when I told him that if Cow was really.
i

! I
2i worried about tha t , they might consider providing us with

|
i

'
3 another witness other than Mr. Temple. I did not at that time

|
:-

4 specify Mr. Klo=parens and Mr. Oref fice bec..use that wasn ' t |,

r

5 the issue at the mee ting .

6, The issue at the meeting was input into Ccw so

7; Cow could decide what it was going to do.

8; Q At the time of the September 21 meeting, did you
|i

: .

9! consider Dew to be a party to the upcomang suspension pro- i

i

10 ; ceedings?
I

11 A Yes.

12 Q In light of the fact that you considered Cow a
,

k_- !

13 party at that time, was there any discussion about Ccw putting

14 on its own case'
i

i
!

15 ' A Not at that time. We weren' t concerned with any- |
i'

16 ! thing at all about the case. At that time, it wasn't the ;

i i

|

17| issue on the table . The issue on the table was Cow's corporate
,

18 ' review.
!

19 If Dcw had decided to accept the Michigan Division

20 reco==endations , we didn' t have to worry about any of that.

21 All we had to do was report to the 3 card that Ocw had decided

22 not to go forward with the contract.

23 That meeting was only to provide input to that

. 24 ' corporate decision, period.
Act r34 Recor*grs, It1C.

25 Q At the time tha t Mr . Nute raised the issue of
in.

,

-/ I
i3

-
-
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|,

4
L

|
1; Mr. Temple and his perscnal feelings, did you have any problem '

1
,

2| wi th Mr . Temple not tes tifying' i

3 MR. REYNOLCS : May we have that again?
,

I e

|4 BY MR. CAM 3LY:
6

5| Q Would it have concerned you to have a wiuness
i i

I
6, other than Mr. Temple?

i
i

7: A No, I would have *n -- if the Cow corporate

a' position had turned out to be they were going to go forward
i

9, with the project, I would have been satisfied with Mr.

i !
10 ' Kicmparens who headed that review and thus had all of the '

11 input frem the Michigan Division and knew about the recem-
'

'
.

I

12 mendation as well as all the input from the seven committees
|

k- i

13 ' that Cow had set up to discuss it. I would have been satis-i

|

\14 ' fied to put him on the stand to present Cow's corporate -

ii

15 ] position.
|

16 | 0 Back on page 3 of the Nute notes , right below where
l i

17; we were just reading, there is a statement that Cons.mers said

18 that as long as construction continues, Consumers has a

19 lever and will drag its feet in the hearing on the =erits .

20 , If construction stopped, intervenors may have lever and will

21 drag feet in hearing on the =eri:s .

22 MR. CHARNCFF: The word "may" doesn't appear.

23 MR. DAMBLY: Which "may" did I put in?

- 24 MR. CHA.'llOFF : Uus after "intervenors.*
sce rai secor es, inc.

25 MR. CAMBLY: Ckay, it reads. "If consnruction

3\5 1D?
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|
1

i
i

1 stopped, intervenors have lever and will drag feet in hearing ;

:

2) on the nerits . "
,

3 I did not with to give intervenors some discretion i

i
f

44 in dragging their feet. I misread that.
i
4

5 At any rate, do you recall making that statement? i

|
'6: THE WITNESS: I never made that statement.

.

7! SY MR. DAMBLY:

I
a Q Did anyone from Consumers, Mr. Falahee or Mr.

i l
: ,

9| Bacon, to yo'.ir kncwledge , make statements to 'tduat ef fect? |

i

10 A No. The statement that I made -- and if you go

11 back ind lock at the notes -- it is clear that this is an

I
12 ' error. At that t ime , it was -- !

I I

k'
13 | Q Excuse me. What notes are we talking about

,

14 |
*

going back and looking at? |,

1

i
t

I
15 j A Any of the other notes of that meeting, Mr. Hanes j

| :

16 ! or Mr. Klomparens , which actually has the schedule which I |
t

17! put up on the board. f

18 What I said was, at that time was, that if the
i

19 suspension hearing was lost and construction was suspended, we

20 would never get Mr. Cherry to a hearing on the merits; that

21 1 he would drag his feet. And that if we could win the
i

22 suspension proceeding, we would then have a lever to e: they
r

23 hearings over with quickly.

24 i Cur whole purpose at that meeting was --
Aes r at Recornes. Inc. '

25 MR. CHARNCFF: Which hearings?
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l
1
,

'| THE WITNESS : The big hearing. I

!

i'

2- Our whole purpose at that meeting, if you go back |
|

3 and lock, was to provide Ccw with scme certainty they were not ,
t !

l
I

4 stuck in another three-year proceeding, and it could be handled j
!

: 1

5; very quickly.

6 Part of Cow's big concern was the uncertainty of

|

7: them knowing when it was that they were going to get the
i

s' steam from the Midland nuclear units. What we did was tell
i

i
9 them what the schedule was.

!

10 , And it makes absolutely no sense for me to have

11 ; made the statement when what I am doing is providing them

i !
12 ; with some certainty that we could get the thing done within '

;

13 1 a short period of time for me to say we can drag our feet.

I
14 ; If you go back and look at the other notes, that

i

' 15 ' is readily apparent.
,

i16 ; BY MR. CAMBLY: i

i
I

!
|

17 : Q You will make a categorical s tatement you never
'

i

i

la made any such statement that Consumers would drag its feet
i

19 in the hearing?

20 A That's accurate. If you go back and lcok at the

21 other notes, my pcsition for that was to get it over as scan

22 as possible.

23 C Cn that point, are you aaare of or was it ever

24 . suggested to you by anyone that Consumers in fact dragged
Ace- eral Reco, vrs, Inc.

25 its feet in the hearings?

\h \



45
!
!

!
I

1
A No. In fact, I was pushed exactly the other way. j

l

2 Q Are you aware of anyone else that was a party to |
\

3 the hearings?
I

f t

4 A No.

5
Excuse ne; I didn't let you finish the question.

6| Q Well, was there anyone else? I guess that is about
I

< i

7; as far as I could have gotten.

IMR. CEARNOFF: I would like that clarified. Areg |
i

9 you aware of anyone else who was dragging feet? Is that i

10 your question? |
|

! MR. DAMBLY: Yes. Who was taking any steps to i
11

12 j drag their feet or delay the hearings.

'

13 THE WITNESS: Sure,

i

14 ! BY MR. DAMBLY:
:
' ,

15 ! Q Any other parties or counsel or -- |
: :
I ;

Okay. I got it. So you ask ne the question again.16 i n

17 I want the exact question you want the answer tc.
l
i

la MR. DAMBLY: Could you read it back? -

19 MR. CHARNOFF: Why don' t you restate it?

20 BY MR. DAMBLY:

21 Q Are you aware, in the questien -- because the
<

22 question of delay has been nentioned on several occasiens

23 and briefs and things dealing with this issue, and * -"'->

- 24 the Scard is concerned -- to your own perscnal kncwledge
.ce- s awomn.w.

25 of anyone, anyone in the suspension hearing or in preparation

315 i10
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'

*

|
'

| |

|

! !

I for the suspension hearing, any person, par ty , attorney,
! !

2; taking actions to drag their feet so to speak, intentionally ,

i

3, trying to delay the proceedings? |
|

( t

4' A Now, I got the question. |
,

|
5' The answer to your question is that everybody at ,

!

i

6 Dow and Consumers busted their gut to get the thing prepared ;

I

7: and got to the Licensing Board. I don' t mean that they did ;
, -

i

a normal work hours; I mean they worked 18 and 20 hours a day |
|

9 to prepare this case . The Nuclear Regulatory Commission

10 consistently phoned up Consumers to get data from them, reams

11 ! of data, in order to prepara for this.
!

12 We were consistently f aced with requests for
t

13 ! delay from Mr. Cherry. Mr. Cherry never stated to me he was
'

-

la , going to drag the hearing out. I think the record speaks |
.

I

15 | for itself in who it was that kept asking for the delays , !

| i

16 ; We had continuous legal harangues that had nothing i

! i

r

17 | to do with anything from Mr. Cherry. And nobody stated to me

18 that they wanted to delay the proceeding ever.

19 MR. REYNOLDS: Let me, if I can, just clarify it.

20 As I understand your question, that was only half

21 stated before you had asked him whether he had heard of anyone

22 else suggesting that Consumers had dragged its feet. I

23 believe that is the way your question originally was asked,

and he said his answer was yes. And then we went back for24 3
Aa rel a m 3rM n inc.

25 a clarification.
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1,
i

i

!, MR. CAMARJN : His answer was no.
I

I

2* MR. REYNOLCS : And we went back for a clarification.;
> ,

i
!

3 And all I want for the record without having to go back is
. t

/ ! i

4' whether we can make it clear whether his no answer was based I

i t

i

5 on that understanding of your question initially or scme |
i
ii

6 other understanding. |
1

'MR. DAMBLY: I didn't understand that to have been7;

9, my initial question.

9 MR. REYNOLCS: Let's ask him. When you asked him j

!

10 before, anyone else, without fully stating the question. |

11 MR. CAM 3LY: The intent of that question was the
I

12 ' second question. !

'

13 ' Now, I don' t know how he interpreted the question
i

i

14 t or his snswer. But if you want to clarify that, it is fine.

i
15 MR. REYNOLDS: Let me just ask you whether you

'
16 ' heard of anyone else othar than yourself or somebody at

:,

17 ' Consumers ever state or acuse Consumers of dragging its feet

18 at the hearing.

19 THZ WITNESS: Yeah, Mr. Cherry accused us of drag-

20 ging our feet at the hearing.
1

21 MR. CAMBLY: At the time --

22 MR. CHARNOFF: Excuse 7.e.

23 Was that his reference as to long lunch hours?

24 Is that what you mean by Mr. Cherry's allegations Censumers
W rat Recorwrs,Inc.

25 was dragging its feet when he was referring to the long lunch

1 l 'E
71F 1

Jl] II
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| I
1

1
!

1| breaks that I always wanted?
.

,

t

2{ THE WITNESS: No, it was that there was a time when

3 the Board ruled we were required to turn over a mass of docu-
'

!
4; mente in four days. I told the Board I didn' t think we could

i

5 get them all ccpied; we had personnel at Consumers working

!6 round the clock on three different shif ts to get them done,
t
i

7i and the Board required we do that. He accused us of dragging
i

I
,

8 our feet then.

I

9i It was so consistently true throughout the hearing,

|
10 ' it didn't seen to make much difference what we did. He

i

11 1 always said that is what we were doing.
I

12! MR. REYNOLDS : Did anyone at Dow ever suggest to
(~ , .

L'
13 you tnat Consumers was dragging its feet?

14 , THE WITNESS: No. In fact, Dow and Consumers

15 was very concerned that the hearings get over with as !
! |

'
16 | promptly as possible and the decision be issued. Dow could !,

i i

!

17 ' not stand the uncertainty, and neither could Consumers .
!
t

|la So what both of their positions were were to provide the
|
,

19 Board with data necessary to reach a decision. And everybody

20 , worked in that frame of reference.

21 They had disagreements ahout hcw to go about it,

22 but it was real clear we were all in alignment on getting

22 that done.

24 BY MR. CAMBLY:
Ace r:I Recor s s, Inc. a

25 , Q At the cime of the Septemher 21 meeting, did you
!
,

\\5 \\s
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|
,

!
j

i

1I as the attorney for Consumers intend to put on a Cow witness '

'
!

! >

2 in the upcoming suspension?

'

3 A Yes.
.

t
,

I I have to say I need to go back and remind you !
4|~ ,

l
5 again, pro *.-ided Dow said they were going to continue with the!

i

I

6| con tract .
;

! .

i i7' Q Okay.
|

8 A My position was if Dow said they were not going to
,

I

9i continue with the contract, probably there wouldn' t be a ;

'
!
I

10 | hearing.
|; i

l
11 | MR. ZAMARIN: Would not?

. |

12 |
'
'THE WITNESS: Yes , would not. Probably would noti

L ! -

13 be a hearing.
I

14 BY MR. DAMBLY: !
i,

i i

15 Q Mr. Klomparens' no tes , I believe also Mr. Hanes ~

!

16 and Mr. Nute, at least those I can find quickly, indicate,
i

17 I believe, that you presented three options to Dow at thej
i

18 September 21 meeting based on possible Dcw postures in the

19 suspension hearing. Do you recall?

20 A We were asked to present what the effect would be

21 of different Ocw positions on the proceeding. And I believe

22 that I did that.

23 Q Do you recall what --

24 MR. POTTER: Excuse me.
a. eras a.mn.n. inc.c

25 To clarify, you said "we were asked." Who asked

) ) G, \ \ $'
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.

1 you to dc that?

2 THE WITNESS: As I understand it, Dow asked us to

3; do that as part of our presentation, what effect Dow's
f

I

4| position would have on the proceeding.
t

5| BY MR. DAMBLY:

6| Q Co you recall what you stated in regard to that or .

: I

7 what alternatives you gave them' !i

- s

8 A I don't remember the middle one. The first one
.

9! was that if Dow went along with the contract, it looked to
!

10 l us like we had a dead winner.
i

i

11 ! MR. CHARNOFF: A live winner?
|

|

12 THE WITNESS: Yes, a live winner.

{ .

'
~

13 The third one was if Cow got out of the contract,

14 that the construction permit would be suspended.
|

15 | I don't remember the content of the second option.
!

16 | I would have to look at the notes to refresh my recollection. |

|17 ! MR. CHARNOFF: Mr. Klcmcarens' notes are in front
I

~ ,'
.

18 ' o f yo u . Do you want to check those?
|

19 THE WITNESS: Ycu didn't tell me I cou..d yet.

I
I

20 BY MR. DAMBLY:

21 ' Q You =ay check Mr. Klcmparens' notes. And I don't

22 | know what page. I guess it is page 3 at the bactom which

23 . says: "If Cow said chey want out of the contract because
i

!

24 it is" -- and I dcn't knew what it is.
LCD- tai Secorters, Inc. I

4

25 , A Yes.
1

| 3\5 \\3
I
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l.

i |

1| Q -- then , there may be a 50-50 chance that the |
"

2 construction would be suspended."

3! A Yes, I remember now. There was a question at that !

| |/

4| time. Nobody knew -- I don't want to say that. At that time , I
i

I
5 I didn't know nor to the best of my recollection did Mr. i

t

6: Falahee or Mr. Bacon what the ultimate Dow position would be.

!

7: One of the things that became apparent, it could be, would be,
I

|

3 because of the contract Dow was going to continue in the pro-
|

|

9i ject, but it was uneconomical for them to do that. It would
!

10 ; have been an alternative to Dow which would have been more |

| |
11 : econcaical.

i

|

12 And the question we talked about would be if Cow

(_/
13 reached a decision they would go ahead based on the contract

14 and it was more financially feasible in the long run to do
I

i
I i

15 i something else, what would be the result? '

J !

16 | And my answer to that was it was 50-50 uhether or ,

i i

17| not we would win or lose at that position. !

18 Q Okay, so, as I understand, the three alternat_. .s
i

19; were if Dow supported fully, you had a winner. If Dow

20 , repuciated the contract, you had a loser. And if Dow said

21 it wasn't the most economically advantageous , but they were

22 going along because of the contract, you had a 50-50 shot.

23 A That's accurate.
|

24 | Q How did you arrive ar those conclusions? Was there
w r= neoon.n. inc.

25 any discussion between you and tonsumers personnel?

,!
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!

I
I

I

A I think basically, those discussions between Mike |7| '

'| ultimately what would happen at the hearing |2j Miller and I about
i

I
3 were based upon our legal judgment at the time .

|<

! .Q So that was the cellective best legal guess of4
i

i

5| yourself and Mr. Miller?
i

1

6! A Yes, as counsel to Consumers. Also what we told
,

}

7j Consumers.
|

gI Q In the presentation of these alternatives , did you

| '

9| intend or could you -- Well, let's just ask first, did you

10 intend at all to use these alternatives as a threat to

I
11 coerce Dow into adopting a most favorable position to

|

12 : Consumers?
., ,

(/ i

13 ! A No.
i,

14 Q And the way you presented them, do you think Dow
!

I

15 i could have reached thac result or that conclusion?
I

i
I

16 A The way that I presented them at that meeting, no.

I

17 Q The next issue I would like to discuss on the Sept ,
I i

'

18 ' September 21 meeting, I guess we can 9 back to Mr. Nute's
!

19 notes again on page 3 --it is alsc Mr. Klcmparens' and
1

20 ' L._ Hanes' notes --is the allegation that Mr. Falahee made a

21 threat to sue Ccw if they didn' t support Consumers Pcwer in

22 the hearing.

23 Co you recall hcw that came ahcut or what was said?

24 Let's put it that way.
Aa .ral Recorurs, Inc.

25 A My recollection is that that exchange took place

315 117
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!

|

1 -- when we began to talk about the positions of the outcome j
i

|

2| of the hearing, Mr. Falahee stated that he wanted to be clear |
|

! i

3| that I was not addressing the legal implications that would I

i

4 arise between Dow and Consumers if Dow breached the contract.
,

i

5 I beliave chose were the words that were used.

t
'

6 And that Dow should not take anything I was saying as to have

f |

7 anything to do with results that would come out of that i
i

3 ac tion .
i

9 Q This was af ter you presented the alternatives?
|

10 A I think it was someplace in the middle that a

i
ll i question was asked or something. I believe that is accurate.

t

12 ! And I couldn't tell you for sure whether it was. It was
I(_ '

13 either -- yeah, I can ' t go any further than that.,

14 I remember the exchange, and Mr. Hanes at'that
|

!

15 time said that they did not want to discuss that either;

| ,

16 | that that was not the subject that was up for conversation. |

'
I,

l17; Q Were you aware prior to the meeting that Mr. :
| i

18 ! Falahee intended to make that statement? ,

,

19 A Yes. Jim told me on the way up there that he

20 needed to make it clear to Dow that I was talking to him

about the suspension hearing only and was not representing-

22 to Dow the Consumers corporate pcsition on anything that

23 | might result out of a decision that came out on the contract;

24 that that was not what we were there to discuss, and I was
ces tal Reoorteri. Inc.

25 not representing Consumers in any way in that matter.

!

1\n
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,

i 1

1! Q Do you think that the combined effect of Mr. |
|

:i

!
2 Falahee 's statements and your three alternatives could have

!

3: been taken by Dow or by a reasonable person to be a threat
t i

;

4| that they had better come out to a corporate decision to !
!
,

i l
5' support Consumers?

|:
, ,

6! MR. CHARNOFF: Hold it. Combined effect of Mr. |
|

7j Falahee's statement and Mr. Renfrow's presentation -- the !

l

8| Falahee statement that was referenced in prior discussions was
i

I

9! the Falahee statement as to Mr. Renfrow's involvement in the
|
I

10 i Dow-Consumers -- Mr. Renfrow's presentation relating to any

!

11 ! Cow-Consumers problem. Are you referring to that statement of
t

i

._ 12 ! Mr. Falahee or are you referring to some other statement?

k-
13 BY MR. DAMBLY:

14 Q Let's put it this way. Let me back up and just. i

15 strike that question and go about it another way. l
!

16 On page 3 of the Nute notes, right in the middle

i

17 | of paragraph 4, underlined, it says, " Consumers' threats," j

I ,

,
,

la i following which it says , "Falahee brought up the point that
'

.

I

19 Cow has an chligation (Bacon interject Section 3) under the

20 general agreement to support Consumers in the licensing

21 proceeding. Falahee said, 'If Cow takes this pcsture , Con-

22 sumers and Cow will have a helluva legal a blem.'"

22 Did Mr. Falahee say that ro the bes of your

24 , recollection?
CW* .raf Reporten, Inc. '

25 A To the best of my knowledge , he didn' t say that.
;

|

3\5 \\9
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i

!

I
i

1 I do remember Judd talking about Section 3 of the contract.e-
|

2 My recollection is that this discussion took place in dif- :
I
!

3| ferent parts.

|*

4| For example, I remember Mr. Hanes saying that the !

i

5| Dow witness would tell the truth. And Mr. Hanes and I had

6 that conversation. And I told him that is all I wanted from

Dow was a witness that told the truth. And I don't think
7;I

t

8' it had anything to do with this discussion. It is a dif-
!

!
9 ferent cart of it. I think we were talking about what witness

!

!

10 ; would be provided.

11 ' Q You don' t recall Mr. Falahee ever saying that ifi
|

12 Dow takes a posture that the contract was no good, I assume

k_' '

13 !
is what that posture was --

p A No, I believe what Mr. Falahee -- my recollection
i

i :

15 of what Mr. Falahee said was that he wanted it clear what I i

|
'

16 was addressing was not the contract issues and what would
; '

17 ! result if Dow breached the contract. And he may have used |
| :
.

18 | the phrase "a helluva legal problem" that would face all of

19 us if that came about. !

20 He may have used that phrase, but it was in the

21 context that I wasn' t addressing the issue.

22 Q No, combining what Mr. Falahee said that there

23 potentially could be a helluva legal problem between the

24 , two with your presentaticn of nhe outcomes of the suspension
Rtoor=urs, tnc. |.1 :sf

25 hearing based on alternativeA, do you believe tha- scmeone
!

t

"
\

\\
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'

I
i

l

1| listening to that -- namely, Dow -- could have drawn the
1

2j conclusion that the purpose was to threaten Dow or coerce

! Dow into fully supporting the pro]ect as part or this in the3
!<<

t ;-

4 suspension hearing?

i,

!
5 A See, obviously, they did. i

I
'

'
i

! Now, from my point of viev is they shouldn' t have ,6 '

i

7 but I don' t get it.
1
|

3| MR. CHARNOFF: Saculd not have?
I

I
9 THE WITNESS: Should not have.

!

10 | You have two companies with a contract, and one of ,

. I
I i

11 | them saying they are thinking about -- I don't want to use
i

1

12 ! the word " breach. " They are looking at discontinuing their '

13 cbligations under the contract. And in the business sense,
;

14 if somebody says that to you, It is implied, you know, that |
|

|

15 if that happens, 'you are going to have a legal hassle between !

!

16 the two companies . |
!1

17 ; To me, it was -- you know, I mean, 3,u use the word '
i i

i i

18 ! " threat." I don't take it as a threat. I take it as an
i

I

19 implied matter of fact that if somebody takes a centract I

20 have wi-h them and says they don' t believe it is in force

21 any more, we are going to have to resolve that issue. I don't

_

22 ' censider it a threat.

23 ' 3Y MR. CAMBLY:

24 Q You rean the ccmbined affect of your statements
ice-, .rai Reco,ters, Inc.

25 and Mr. Falahee's statements, or statements alone, jou do not

\ n} "1
A

-)C
'

% 3
J '
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|
!

i !

1| consider them to be a threat? |
| i

j i

2' A Nor was there an intent as far as I know on any- j
i

3I body's part to have it appear that way. |
l' | I

4' -Q I have just got about two more questions on j
i

Sj September 21. I' ll wrap that up . |
l

!'
;

!
6 As a matter of fact, I only have one more.

:

7 Do you think or to the best of your recollection ;

I'

8( is there ar.ything about the September 21, 19 76, meeting that I

!.

9 stands out in your mind that we haven' t discussed that you

10 think is important?

11 A I think the only thing that probably hasn't been

i

_

121 discussed is that we scent a lot of time on hat time schedule

(_)
13 that accears in Klomparens ' notes that I drew up on the board.

14 It has 1976, '77, '78.
,

I i

15 | I believe it is page 3 of those notes.

!

16 One of Dow's big concerns then was when we were ;

i

17! going to be able to get this thing on hearing. And we spent
'

i

i

18 a lot of time discussing what was going to have to be handled,

19 ' how we would do it, whether or not it was realistic that we

20 | could do it within the time frame that we have here which is
1

21 to have a decision in what we call the big hearing for a

22 ! better word in early 1977. '7e spent a lot of time discussi.q

23 ! that.

24 | It was one of the things Dcw was real concerned
AE ral RfDOf?Trs, Iric,C

25 about .

t

3\b \clo"
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,

I

i
l

i

1 Q Did you prepare an outline for that meeting or was

2 there any paper you were speaking from? i

!

t

3j A I don't remember. I believe I had a combination of |
/ ! f

4 things -- the Aeschliman decision with parts of it markec,

i

5j the Coalition for Nuclear Power Cause which set forth the
!

6i four issues to be discussed. And I am not sure whether I ,

I |
| :

'

7 had any handwritten notes or not. If I did, I don't have

8| them now. ,
, <

l I
i

i

9i MR. DAMBLY: Okay. Maybe I should ask you on :
i
i

i

10 the record, are you aware of ny, have you guys seen any? i

11 MR. REYNOLDS: No.
I
I

12 MR. POTTER: Let me ask you, you say if you did

13 have notes you used at that meeting, you don' t have them now. ,

I
|

i

14 |
Would you have lef t them in the files of Isham, Lincoln and |

1 !

15 : Beale if you had them or would you have taken them with you? ,'

|
+

!

16 | THE WITNESS: Mr. Potter, I could have. My recol-
'

!
,

17' lection is they never showed up in the files . I don't want
|

la ! to tell you that they are not there because I haven' t gone
'

i

19 ! through every file in the office. I don't think any exist.

20 MR. POTTER: Okay.

21 I wonder f we could put a request in to have the

22 Isham, Lincoln and Beale files searched to see if chere is an

23 outline of notes.

24 , MR. CHARNOFF: Certainly.
AC3 rat Reporters, Inc. ,

25 MR. DAM 3LY: I guess we will take about a ten-minute

3\5 \'~)3'
!



_

59

l
;

|

break.1,
i

2| (Whereupon, a recess was taken.) ,

I i
! t

'

3: 3Y MR. DAMBLY:
I

r
|

4, Q Do you recall having any discussions with Con-
!

5 sumers Powar personnel following the September 21 meeting about
i,

6| what had taken place at that meeting?

7: A Yes.
!

I

g{ Q With whom and what was the substance?
|

9| A Actually, I had two conversations . One was a
1
i

10 t conversation with Judd and Falahee on the way back on how the
!

11 | presentation went, how it was received, where we thought Dow!
!
>

12 | was.

(_ ', !-

13 | I had another conversation with Howell and Keeley ,

I |
14 i af ter their meeting, how that went, what that was about.

I
t .

15 Q Howell and Keeley went to another meeting on the
|
!

16 ' 21st, a separate meeting? j
t

17 : A Yes.
i i

18 , Q How did Mr. Bacon and Mr. Falahee perceive the
1

19 presentation to have gone , and then how did they perceive the

20 Ccw reception of the presentation?

;1, MR. CMARNOFF: I think he can testify as to hcw he

22 perceived it had gone and what they told him, but I don't thi nk.

23 he can quite put himself in their shoes ,
i

24 ' 3Y MR. DAMBLY:
Ace- ran aepomn. inc. .

25 : Q From your conversations with them, what was your
,

3\J ,
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I, I,
1

|

1, opinion of their perceptions? And I will ask you for your
I

i

2j own perception.

!

3i A My opinion of their perception?
i

;

'
/

\
4j Q Yes; from the conversation you had with them on

i
I

3i the way back, what did they relate to you?
i

6! A I don' t know if I can answer that question
i

i

7: specifically. Let ce answer it this way and see if it
t,

g! satisfies you. My recollection from those discussions was

'
9 we thought the conversation had gone pretty good; that Cow

10 ' had gotten the information that they wanted, and that they
!

11 l now had some data upon which they could base a decision that

12 i was accurate and up to date. The meeting itself went real
f
i

k- !
.

13 well.
,

14 Q And how did you feel, the three of you together

15 or your perce.ption from the conversation among t.he three of |
i.

l i

16 | you, Cow had received what you had said to them? i
,

,

i !
17 ; A E' did we feel they had received it?

i

18 ; Q You said that was one of t;.e things that you

19 discussed.

20 A I don' t know if I can answer that question as

21 hew. We thought they had gotten the information. Tr.y had
I

22 had all their questions answered that they had done. If

23 you are asking me what did we talk about we thcught Ocw

24 was going to do, we didn't have any idea what Ocw was going
c.. im Recon.n. inc.

25 to do.

315 125 >
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I
e

1
i
i

1! Q I am more interested in following that meeting
I
.

4 whether you and Mr. Bacon and Mr. Falahce thought that Cow
I

!3! was happy with the presentation that -- |r !

l
4 i A Yeah, we thought we had answered all their questions.

l
l

5 0 And you didn't have any feeling at that time that
!

6' Dow had taken the things you had said as a threat?

7| A No. Let me say this to you: No. The one thing
i
!

1 that bothers me about all of this is that when I went back

9 1 and read these notes, which was sometime in January --
!

10 i MR. CHARNOFF: These notes?
t

i

11 i THE WITNESS: The Nute notes.
,

1

12 ' MR. CHARNOF7: Which he didn't see until January
-|

,

''
13 | '77.(

14 THE WITNESS: Right.

15 If I had been a lawyer and was talking to another '

i

I i

16 lawyer, and it seemed to me that he suggested that I present a ;
I

17 witness who didn' t know anything, Iwouldha.efoundoutabout|
t

18 | that and asked him about it point blank. If that was his

19 suggestion, I would have taken him to the Bar Association

20 right then.

21 The thing that bothered me about that was that tais

22 stuff was in and nobody said anything to me about it. And

23 it was for sure never my idea. And if scmebcdy had said

24 something to me, we could have cleared it up real quickly.
kcs . c3l A tCo mr1,10C.

25

b '\ ']
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1 BY MR. DAMBLY:
i

2 Q My question was --

! l

3! A I had no idea that was going on until I saw these |

i<

4| notes.

I
'

5; O -- and maybe you have answered it: following
i

i

6| that meeting, did you have any inkling that Cow had the
i

i
'

'
I

7' impression that, one, you wanted an unknowledgeable witness, ,

Si and, two, you were intending to drag your feet, and, three,
i

! i

9! you had gotten to Consumers via Falahee and possibly yourself |
'

10 | with making threats to sue Dow?

i

ll ! A On the first two --
i

12 | MR. POTTER: Do you want to separate them out?
I

'

13 I'm sure the witness can.
,

14 THE WITNESS: I can. .

t

i

15 On the first two, absolutely not. I had no idea !i

I i

i

16 | any of that was going on.

I !

17 ; On the third one , I have to go back to my answer.
I
l

i
.

la ; You used the word " threat. " I have a real problem with the
i

19 wo rd " threat. " Nobcdy threatened Dcw.

20 On the other hand, you have got to remember tha t

21 ' you have got two parties with a large , large contract at

22 | stake and one of them saying, "Lcck, we are looking at getting

23 | out of the contract. "

24 ) Permeating throughcut the entire thing has got
-ce- . al Aeoomri, Inc.

25 | to be if you have got any sense at all that you are going to

315 127
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l
I

1| have a legal problem with that, if one of the parties takes

!
2j t..at position.

t i
3; Was it a threat? Not in my opinion. It was a i

i

*
|

4' stated matter of fact.

5 BY MR. DAMBLY:
!

6; Q To the best of your recollection in this con-
,

!

7| versation that took place on the way back, I assume that is I

i !
t

8' back from wherever this -- Where did that meeting take place?
i

9j Midland?
:

!

10 A Yes, and I don't remember what the building was ,
I

11 but it was one of the Dow buildings at Midland.

12 : Q On the way back is back to Jackson or --

(/ .13 A Actually, the conversation that I remember occurred,

(

14 I with Judd and Falahee, occurred in the airport while we were
I
i

15 ! waiting for Howell and Keeley. The conversation with Keeley
i

| '

i

16 ! and Howell occurred On the airplane on the t ay back. '

|
'

17 || 'Q To the best of your recollection, what exactly
t

!

18 !' did Mr. Bacon say? '

I
.

19 , A I don' t have any independent recollection. He was

20 satisfied with the presentation of the way things had gone
i

21 that day .

22 , Q Did he say anything that would lead you to believe
!

23 there was any personal animosity between himself and any of

24 the people that were representing Iow at that meeting?
Ace- 'ai Reocriers. Inc.

25 A I don't remember him saying anything about any --

, < ,

,
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!

!
i

i

1 I don' t have a specific recollection of him saying that. I

2; do know that at that -- and I don ' t know that. I do know that
i

3 in that period, you knew, there had been -- I had begun to i

( !

4| learn a little bit about the personalities involved, about the
!

S' conflicts between Mr. Nute and Mr. Bacon, each representing
i

6f different sides in a large thing and, you know, about the

i

7| views cnd everything.
I
,

I

8j But I don't have an inderendent recollection of --
|

9' Q Do you have, for the record, any independent recol-

10 lection of anything Mr. Falahee said during this conversation

11 in the airport about the September 21 meeting?
,

I

12 ! A No. I think that Mr. Falahee -- I think the only I

|b
( 13 | thing he said was that, you know, that it was -- the thing

14 that Mr. Falahee was afraid that Dcw would think was that I.
,

,!
!15 ; was talking to~Dow on behalf of Consumers with regard to any

l
I i

16 | position they might take as a result of Dow's action on the '

i i

!
17 contract. |

t

la And I do remember Mr. Falahee thinking that he and
!

19 Mr. Hanes had handled that together that Dcw was clear that

20 I wasn ' t doing that.

21 Q Did Mr. Falahee state anything at that time which

22 would lead you to believe there was personal animosity between

23 ' himself and anyone on the Dow side that was at that meeting?

24 ' A No.
Aca+ ral Repor*trs, Inc, |

25 ' Q Did you have discussions folicwing the September

i

3\S \rli.
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1, 21 meeting with anyone at Isham, Lincoln and Beale concerning
i

2{ the September 21 meeting? j

! i

3! A Yes, I talked to Mike that night. |
'<

4 .Q As a result of the September 21 meeting and your
i

5| discussions with Mr. Miller, did you make any changes in
. .

I
!

6| plans or strategy for the upcoming suspension hearing?

7: A I got to go back and tell you again, we didn't know
1

I
8i if there was going to be a suspension hearing. Dow had not

i

9 taken a position yet. So where we were was basically in a

!10 holding pattern, waiting for Dow to decide what it was going
|

l11 to do.

12 | And I was running around trying to get prepared to

> 13 file that brief and do everything else there was to do to get-

14 that ready to go and leaving Dow alone.
i

1
15 Q To be perfectly clear, it was your opinion that if ,

16 | Dow came out with a corporate position so that they no longer
i !

i

17 :!
supported the Midland project and they wanted out of the

18 | contract or they were repudiating the contract, there would
i i

19 not have been a suspension nearing?

20 A I think the Cc= mission would have suspended the

21 license immediately. I don't think you would have needed

22 ' a hearing. The whole license was predicated upon that being

23 ' a dual purpose prcpm with Ccw getting the steam.
,

24 ; One of the issues was changed circumstanc es. The
tea. ral ReocrTur1. lac.

25 largest changed circumstance I can see of is the guy needing

>

' I

)4\3 \'
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!

i

1

1| the steam saying they weren' t going to take it. It would have
! !

I
1

2i made it real simply for us as far as I was concerned. We I

I I

i I

3 would have filed a piece of paper with the Commission. The '

(
4 Commission would have said, " Great, you no longer have a

!

5 license," and we would have had something else to do.
i

I

!6, Q As you are no doubt aware, I assume you are no
i
|

|

7| doubt aware, at any rate, a meeting took place between Dow j
|

|'

8 and Consumers on September 24 of 1976 at which Consumers!
;

i

1

9 Power was to make its input into the Dow corporate review of
I

i

10 j the Michigan Division Decision.

I

11 |
A One of its inputs.

t
i

12 | Q When did it make others?
I

ks 13 A The 21st meeting I had and the 21st meeting that j

f14 | Howell and Keeley had are two others that I remember
'

i

15 | specifically. You would have to go back and look at the list '

i

16 of the seven areas and find out from somebody other than me |
| I

17 | what other areas they had input into. ;
\ \

.

18 Q Were you at the September 24 meeting?j

!

19 A No, I wasn't.

20 MR. POTTER: Excuse me. Since you have apparently

21 passed on, let me get scmething straight on the record.

22 Do I understand you to say you also had a conver-
,

22 sation with Messrs. Howell and Keeley? Ycu had conversacions ,

24 with Mr. Ecwell and Mr. Keeley about meetings?
xce. m q w o m n.inc..

25 THE WITNESS: Yes.

E\
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t

I
i

l

li MR. POTTER: At Dow on September 21? I just want
i i
I

'

2| to be sure.
I
,

3i THE WITNESS: Yes.

I.
!

4' BY MR. DAMBLY:

5' Q Did you participate in any strategy sessions with
I

6 Consumers Power about the presentation they would make at

7| the September 24th meeting? ;

!

8 A Not to the best of my recollection.

t

9| Q Then, did you have any ' input whatsoever into the !

!

10 i September 24th meeting frem the Consumers side?
i

11 A Not that I remember.

i

12 ; O There was an outline prepared by Consumers Power
iC;

13 Company for that meeting. Did you have any participation in
i

14 | the preparation of that outline to the best of your recol-
|
;

15 | flection?

t !

16 | A I would have to see 4- |

{>

| !

l'7 ' MR. OLMSTEAD: For the record, It is Midland !

|

! Intervenor Exhibit No. 9.18
!

I19 BY MR. DAMBLY:

20 Q To make sure we are all discussing the same thing,

21 I am talking about a 4-page document with 3 exhibits at: ached

22 to it. Is that what we are talking about?

23 ' A Yeah, I got it.

24 , I am not sure I had any direct input on it, but in
sa ;, i a.conen, inc.

25 f terms of what is set forth at 3a, b and c, while it is . .o t
t

~ lD
3*i5 isc
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! l
!
.

1 exactly what I talked to Dow about -- you know, it is close
i

2 to the three positions that we talked about that day. I

|'

3i don't remember having anything to do with the effects or a i

l
'

/ !

4, four-months suspension, although at the time , where these'

!

S nunbers cane f cm, I was working on about the same thing to

6: get ready to file it in brief; they came from the same place. i

7 The proposed schedule for a remand hearing is the

3 schedule that I prepared, the schedule that I had prepared

i

9! myself. And I believe we attached that proposed schedule ,

i i

10 | to our brief that we filed on the 28th or 29th.
,

,

11 j Exhibit 1, once again, I didn't have anything to do

i

12 ! 5 ..th that . And I was working on the same thing. The same
i

() 13 for Exhibit 2 an,i Exnibit 3. I don't know who prepared

14 this. And to the best of my recollection, I had no discus- |
| i

15 |
sions with whoever prepared this.

I'
-

.

16 ! O Do you have any knowledge of where the figures that |
| i
* |

87 { are in here came from? I

! !

!

18 A Which figures now?

19 Q I guess in the exhibits and in the document itself.

20 There are projections of the cost involved in shutdcwns.
'l

i

21 | A Yes. Those came out of a study done by Consumers
!

22 in-house personnel maybe with some input frcm Sechtel, if

22 there was a direct input frca 3echtel. There was indirect

24 - input from Bechtel because some of this material has to come
im- * Reoorters. Inc.

25 , from their documents . And it was prepared with a scudy done

i

i

'l
,,-

9
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.

.

I

I
,

i
~ '

i

1j in order to determine the effects of delay and what it would

|
2: be.

! i

i i
3| The same on page 3. |

f i

4| Page 4, cost of power came out from a different

5 se'ction of Consumers Power Company. But again, that was in-
|

6 house. I believe that the basis of that came out of some

7i rate cases that they were doing. I
!
l

8| Exhibit 1 comes from the project cost due to four-

9 month construction suspension was again the in-house study

10 , done with Bechtel.
i
i

i

11 | The same on Exhibit 2.
!

12 ! Exhibit 3 came out of a different section of
!

k/ 13 Consumers on the' operating costs . But basically, those were

14 , all in-house studies that were done at that time. We used
t

I
i

'
15 basically the same data in our filing before the Commission. '

I l

16 | As time went on, these numbers cot more and more

d i

17, and more refined. i

!
t

18 i Q Okay. If I could back up just a bit, at some point,'
i

19 ' Dow became convinced, and I am not sure of where, and that 's

20 what I am trying to see if I can find out, that the Consumers

21 alleged threat made by Mr. Falahee to Dow for breach of

22 contract involved a S600 million figure.

:3 ' First of all, do you remember Mr. Falahee making

24 any dollar statements at that September 21 meeting?
ace- ral Reoorters, Inc. '

25 ' A No , he didn' t make any to the best of my knowledge.

315 13A
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! |
\ !

l
'

1 Q Do you know where the 5600 million rigure came :

I I
2' frCE? I

I
!

A No. I don' t see a $600 million :1gure in here.3
!

.

!
/

| |
4 MR. POTTER: The witness is now referring to the I

I
i,

S' Aymond outline; is that correct?
i

MR. DAMBLY: For the record, I don ' t know that this
6'. I

.

i i
!

i7| has been identified as the Aymond outline. I am not sure
i
|

i

8| whose outline.

I

9, MR. REYNOLDS: To the 4-page document that has |

I !
10 ! been identified as Midland Intervenor Exhibit No. 9. |

'
i

!

11 | THE WITNESS: I don't see a S600 million figure'

!

I i

12! in here.
i
.

b 13 | BY MR. DAMBLY:
i

Do you have any idea at all where that figure would |14 Q j
i

15 - have come from? |

16 MR. POTTER: The witness has testified he didn' t j

I !

17 ! attend the 24 th meeting, didn't he? ;

;

la MR. CAMBLY: I didn' t ask him that cuestion. I

|
.

19 asked him did he have any knowledge as to where, or any idea

20 where, the $600 million figure came from.

21 THE WITNESS: No. I don't. The reason that !

22 hesitated a little bit is because I have heard that somewhere

23 along the line since then , but I don'. have any idea where

24 that number came from, at '.e as t independently right ncw.
aa m a mo m,s. i nc.

25

- 315 135
,

-



m.t

I i
1

1
-

| |
!

I

l! BY MR. DAMBLY: 4
>

I !
'

2i 0 Okay, following the September 24 meeting, did you
i

3 have discussions with Consumers people about the September 24 i

'(
4 mee ting?

|
,

5 A I'm sure that I did. I seem to recall talking to ,

I

I I

6- Judd or Falahee about what went on at the meeting. ,

|
7i Q Do you have any recollection of what those con- <

I:

;
I

aj versations involved? -

|

9| A The thing that I remember them telling me is that
i .
' i

10 1 Mr. Aymond did most of the talking, and he talked to them

11 about the impact on Consumers and what would happen to Con-

12 ; sumers and I believe what Consumers poaition was in all of
- I

.

'
13 it.

\

14 Q Sy "what Consumers position was," I am not clear

!
15 as to what you mean, j

!

16 A What Consumers cosition was that Dow cornorate
i ,

i i

17 ; review -- where Consumers stood with the Dow corporate review
i

18 < and the results of that review.

:
19 : O Do you remember what it was they said or they

20 conveyed to you that Mr. Aymond said where they were with --

21 A I really don't have any independent recollec tio n

22 of exactly what was said. I do reme.iber them telling me that

22 Mr. Aymond had just told them exactly where it was for
,

24 Consumers and what a suspension wculd do and what a delay
aca. t neconen.snc.

25 would do and what a cancellation would do and what the impact

315 130
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f

1I on Consumers that would be. And he had just laid that out
,

i

2 i real straightforward.
I

i
3 And that is about the only thing that I remember.

|/

4 i Q Do you re= amber that being tied into again a

i I

5| Potential suit from Consumers against Dow for breach? I

6 A I have a real difficulty with that question. See,

!

7| I don' t know how you can ask that question without setting
i

8 there knowing that in a business world, when you have a

! I

9j contract with somebody and somebody else says they are think- .

I
I t

to ' ing about breaking it, :t is not unknown for the world, 1: i

!

.

|

11 they do, they are going to get sued.
|

1; I have real difficulty relating to that question. 1

I
-

I-' 13 So I don't see how it could not have come up in any context

14 ! about anything.
,

'
I

i i
| I

15 i O Well, would you agree there is a difference between |
t

|
16 someone stating these are possible financial outcomes of

1 !

l

17 j different positions you might take and leaving it at that and
,

i !

1a , stating these are the possible financial outcomes, and if vou
i i

19 come out with certain things, we are going to sue you for

20 , $600 million?

21 A No. If you tell me you are going to break a con-

22 tract, I tell you da, da, da. I am not going to tell ycu you

23 break it, I am going to sue for 5600 million. That, you have

24 stated to me.
ACea ral 9eDON1, IPC,

25 , Now, by the w ay , I don't think that would surprise

3lb l '
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!

.

|

1| anybody either.

! Q What wouldn't surprise?2

1

3' A If I told you I was going to break a contract and
( ,

4, you told me, if you then told me, " Great, you break the con-
I

,

5; tract, it is going to cost me S600 million and I am going to
i

6- sue." I souldn't be surprised if I told you I was thinking
| |

7| about bre1 king.
I

i

8i MR. REYNOLDS: That last colicquy, just so we are
,

!
l

9| clear, had reference to your own views on the matter, not
!

10 | something that you were relating had been reported to you !

!

11 | with respect to it?
!

12 j THE WITNESS: That's correct.

I !
"

V 13 MR. REYNOLDS: The September 24 meeting; is thati
,
.

14 right?
'

i
,

i
'

15 : THE WITNESS: Yeah.
4

i
i .

16 BY MR. DAMBLY: I
i

i,

17 j Q To your knowledge, did any mettings between Cow
I

18 j and Consumers take place between Septerter 24 and Septerier

19 29?

20 MR. POTTER: Can I clarify one thing to make sure?

21 I am not sure the question that I understood was as.4ed and

22 answered.

23 , Did you hear anything back from the meeting as
i

24 to whether Mr. Aymond did say anything to the Ocw repre-
Aca fral Recor'ers, Inc.

25 sentatives regarding the possibility of a lawsuit by Consumers

315 138 '
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|

1 against Dow?
,

1
1

2| THE WITNESS: To the best of my recollection what '

| !

2| I remember out of the meeting was that -- what I remembe-
|

/ I

4j being discussed was Mr. Aymond had been asked about where |
|

1 I
f

e

5, the contract was and if the contract was -- Dow decided not '

|i

t
i
'

6| to continue with the contract, the best of my recollection
! l

I

7! is that I was told Mr. Aymond said Consumers would then i

i

\

8| pursue all of its legal remedies against Dow.
.

9 But that is the best of my recollection of what I
.

I

10 knew was said.

11 MR. POTT.E R: And this was related to you either by
,

1
12 Mr. Bacon or Mr. Falahee? !

!-

I THE WITNESS: I believe that is so , Mr. Potter. {
s

13
t
|

14 ; I could not tell you for sure that that was exactly accurate. |

15 | MR. POTTER: Thank you. |
t
i

16 BY MR. DAMBLY:

!
17 ? Q Setween September 24 and September 29 of 1976,

|
,

18 ' to the best of your recollection, did any meetings between
i

19 Dcw and Consumers take place?

20 MR. CEARNCFF: You are talking about meetings

21 other than telephone calls? You are not talking about

22 telephone contacts?

23 SY MR. DAMBLY:

24 Q Meetings.
Ace. r.: aeconen inc.-

25 A 1 don' t remember the day that I first met with Mr.
n

i ,'71C,

,

I

!

I
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l

I
i !
6

i

1| Nute and Mr. Wessel. If that was September 29, then I believe ;
i !

2 ! that is accurate, we worked on filing the brief. I don't !
I

t
i

3| think I had any meetings with anybody -- in :act, I'm sure I j

/ ! |
4) had no meetings with anybody from Dow until my first . .eeting |

i
'

5 with Mr. Nute, Mr. Wessel and Mr. Duran. 1
6 i
i
'

!
6! MR. CHARNEY: Excuse me. Did you file the brief |

t

I i
7j in that se on the 28th? You said you worked on filing the j

ii

!8, brief. Did you and your firm file that brief? I'
I i

*

4

9{ THE WITNESS: No. Harold Reis actually filed that ;
I

i i

10 ' brief, but we were getting the data together for the material '

I
l

11 ' that went in it, facts.
'
,

12 i SY MR. DAMBLY: |
r I

ks' '

13 Q Did you have any discussions, telephone conversationh,
I
i

14 ! with any Dcw personnel, between the 24 th and the 29 th? I

15 i|
,

:

'A I don' t believe that I did. I don't believe I
l
|

-

16 ; talked tc anyone on the telephone. And it is possible that
i

17 ! I may have talked to Mr. Nute and set up a meeting, but I i

1

18 think Mr. 3 acon did that.
<

19 , O Did any discussions between yourself and Consumers

20 Power personnel take place between the 24 th and the 29 th?

21 A Absolutely. Every day.

22 , Q What did these relate to?

!23 A The case.

24 , Q 3rief on --
sc . rai aeooners, in

25 A What we were going to do. During that pericd,

315 i40
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1

l
4

1; Mr. Bacon and I were like Siamese twins.

2; Q How or when did you learn of the Dow corporate

3' decision?
( ,
'

4' A To the best of my recollection, it was on the 27th

5 of September.
1
.

6, Q And how? |

7| A I believe it was a phone conversation between Mr.

!

s' Wessel and Mr. Bacon. And I am not positive that that is so .
I

9 Q How did you learn? Were you a party to that

10 telphone conversation?

i

11 ' A No. Mr. Bacon told me. I believe it was Mr. Bacon
.

12 , who told me that Dow had phoned them with their position and

'

13 that Dow was going to go ahead.-

<
l

14 | Q When Mr. Bacon notified you of the decision,
1

1

15 do you remember that conversation?
i

!

16 ! By that " decision," I mean Dow corporate position.

i

17 j A To the best of my recollection, Judd told me he
;

18 | had a conversation :rith Mr. Wessel, and Mr. Wessel and he had
,

Mr. Wessel had told him what the Dow corporate position was ,19 --

20 , and Judd had told him we would put that in the brief. I
t

21 believe scmething was set up so that we would call Dow and let

22 Cow knew exactly what we said -- and I'm not real clear about

23 that -- plus I think that there was then a conversation about

24 the meeting to be set up to prepare Dow's witness.
.

ice- .ral RecorTert lftC.

25 I'm a little unclear about what happened, when it
i

315 14i
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;

I

1| exactly happened. But as far as'Er, Bacon and I were con-

!
I

2|
cerned, when we arrived on the 29th, out of the conversation '

3' wi th Mr . We s s el , Mr . Temple was going to be the witness.
, i

/ |

4 I believe that all occurred in the same telephone conversation.|
! !

5, Q To the best of your recollection, who attended the

6 September 29, 1976, meeting? I

|
i

7 A That is the first meeting that we had with Ocw. '

I

g I don't have any documents in front of me, and I think it is j
'

I9j accurate. It is Mr. Nute, Mr. Wessell, Mr. Duran, Judd Bacon ;

i

I

10 i and myself were at the first part of the meeting. Leter in

11 the meeting, we moved to another rocm. We were in the library,

12 ' I think, or small conference room with a lot of law books
'

|
13 in it. We moved into a bigger rocm with Mr. Temple.s

14 f Q And what was the purpose of that meeting? {
.

! ,

15 | MR. CEARNOFF: The meeting with Mr. Temp.le or the !
,

16 ! earlier? 1
i

I

i

17 j BY MR. DAMBLY:
,

Ila Q- Going into the September 29 meeting, what was the

19 purpose of the ?.eeting?

20 A At that time, we were scheduled to go to hearing

21 cn Cctober 6, I believe, 6, 7 and 8.

22 The purpose of the meeting was : prepare for that

23 hearing, both in terms of witnesses and dccuments. I

24 believe by that time, we had received a recuest frca Mr.
act rm necomn. Inc.

25 Cherry for documents. It is not a formal reques t; it was a

r ,-

] 6
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I
t i

! l
1

1

1! letter, I believe, to Dow, as a matter of fact, asking that
|

|

2! Mr. Temple be provided--a number of documents be provided t
,

1

3 to him. I believe we had gotten that letter then.
t + ,

4 The purpose of that meeting was to prepare for that |

5, hearing.
|

6i O Okay. During the meeting, did you take any notes I

. I
,

7 of the meeting?

i

ai A I had a list of things that people wanted of me,

9 and I had an outline of the testimony. The best of my
! I

I i
10 recollection, I took care of those, and I don't remember ever

I'
11 | seeing those notes again.

12 MR. CH ARNOFF : I think his question was did you >

1

s 13 take any notes at the meeting rather than notes preparatory |,

|
|.

14 to the meeting.
;

15 | THE WITNESS: I think I did. I think I wrote down !
I

16 ;l things people wanted from me that I had to handle later.
3

|

17 ' SY MR. DAMBLY: ,

I !

|

18 | Q Do you have those?

19 A No.

20 Q 0: do you knew if they are still in existence?

21 A I have not seen them.

22 C As a result of the meeting, did you write any

23 memos to files or notes to files on the meeting and what had

24 taken place?
Acs- tal Aeoor'ars, Inc.

25 A No t that I remember .

315 143
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i i

| I

\ |

| !

11 Q To your knowledge, did Mr. Bacon take any notes? !
: 1

I

2| A I don't remember any.

| \

3_ Q Were you aware that all three Dow people were keeping
i

i

4| notes of the meeting? j
I

|''

5' A Actually, I think I was aware that they were
!

|,

6- writing things that we were discussing. We were talking about '

i

7j a lot of things we would need. I ren ember them putting them '

,

|

8i down, writing down things tnat we need. I did not know a* !

9, that time that Mr. Duran was taking shcrthand notes of what
i .

I
1

|10 | we were talking about, no.
s.

i

i11 Q Do you recall making any remarks to Mr. Duran
I

12 about the amount of notes he was taking at this meeting' '

I

(j | I

13 A I remember a conversation that I had with Mr. Duran,;
,

,

14 ' but I could have -- it was like later. It was another meeting '
f

15 i later when I talked to him, that I remember talking to him,
!

16 ! about the amount of notes that he was taking.
I

1

17j There was a time somewhere in there when I dis-

18 , covered what Mr. Duran was doing was taking shorthand notes.
t

19 Q When you discovered that, did that have any ef f ect
.

i

20 on you or your presentation?

21 A No.

22 Q Going into it?

23' A It pissed me off.

24 , Q I guess then it had an eff ect en your.
CS-- (31 GeCor*er1, f r'c.

25 A It did not have an effect on my presentation; it
,

1

315 144
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:

1

1, pissed me off. i

I.

2' Q Did it indicate anything to you about the relation- |
. ;

; I

3' ship between Dow and Consumers? i

(
|

,

i

4; A No. By the time I discovered that, it had become !

5 pretty clear about the relationship between Dow and Consumers ,

- I
i

6; in terms of the trust that was between the parties. That

!
7 became readily clear af ter we set down and talked with Mr.

,

s Wessel amd Mr. Wessel explained some of the things Mr.

I
9! Temple had based his opinion on.

! |
10 i Q Do you recall when that meeting was? Was this the

11 ! first meeting or a later meeting?

12 ' A I dor.'t know. I would have to look at the notes. i

k/ |

( 13 It was the first time we excused Judd.

14 0 Going into the September 29 meeting, what was |

| ;

15 ; your view at that time of the Dow-Consumers relationship? ,

!

16 A I guess my view of it was a couple of different

17 things. I was clear that Joe Temple had some personal opinions

la that neither Consumers nor Dow was exactly excited to have
t

19 Joe express on the stand. I was aware that there was some

20 ani=csity between members of the negotiating teams . I didn't

21 know what those things were.

22 That was one of the purposes of the meetings was

23 , for me to find out so I would know what was going on. I

24 didn ' t know the basis for the Dow corporate , either the Ocw
ACS* .Tal ReOQr'Tf3, Inc.

25 , corporate position or the Dow Michigan Division recommendation.

tc

5\5 \43
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I

'

t

I i

| !

1 - I can get to where I am going. |
i

!
!

2| Going into the September 29 meeting, did ycu view

3' Consumers and Dow * having a hostile adversary relationship? !
,

t
'

>

!

4 A No, .ow corporate position had been to go ahead
i .

! l

5' with the contract. So insofar as I was concerned, that was |
|

6 Dow's corporate position. That is what we would present.

7| Insofar as the contract was concerned, I knew that i

i

ai there were scme open items on the contract -- I was not real
.

i i

9' clear what they were yet -- that were going to cause me a

10 ' problem in the hearing.
I

11 By "a problem," I mean that we were going to have

12; to present them. It was not as if there was a contract new

(- .,

13 1 between two parties who were in absolute agreement on what
!

'

I14 the contract meant. So that, therefore, that was going to |

15 probably, as far as I was concerned, have to ccme out at least
i

..

16 for the FES so that we would have to cresent what the ultimate-
i

I !

17 position was, interim positions were. '

18 So I knew that was there as a part of what I wanted

19 to have the meeting to find out.

20 Q Did you feel, going into that meeting or during

21 that meeting, or did you have the perception that the Cow

22 representatives at that meeting viewed yourself and the Con-

23 sumers representative, I guess, in an adversarial relationship?'

24 A Not when I went into the meeting.
Aes em a.oonen. inc.

25 Q When you came cut of the meeting?

31a 14o<
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I

i

+

1

t

1 A No. Not ab solutely .
|

i

2 Q Did you ever get that feeling later on during the
!i

3| preparation, any of the later meetings during the preparation,
'

'
1

1

4| of the Temple testimony?
I

5; A I don't think that the word " adversary" accurately i
i

6: describes what I began to feel was going on. I don't know

7; what the word is. The thing that happened with Dow-Consumers

a was that it was always real clear to everybody involved in

9 the matter from Dow and Consumers that the material issue
i

!

10 before the Board was what was Dow's position. And that was

11 Dow's corporate position.

12 There was never any disagreement with any of us
! .

k- 13 | about that. That had to be presented. The way in which we;

I

14 were going to present that and how it was that we were going f
!

15 to go about doing it caused some friction between us.
I

16 : Now, so the word " adversary" doesn' t describe |

| |

17 i that to me. |
| !

t

la Q If you had been aware there was an adversarial

19 relationship, would your actions in the September 29 meeting

20 have been any different?

21 A Yeah. See, the thing that I do want you to know

" *kat in hindsight of a'' ~"is *"'~ ' am real clear about was

23 the thing I didn' t do , war be responsible for who it was I

24 was com=unicating to . The only thing : wanted to do was get
4a .,m 9.oorms. inc :

25 the f acts out and get them before the Board. That's where I

315 14?
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! I

|l

!

I '
li came from.-

!
,

2! There was a lot of other intrigue going on around !
'

i

3i me I let pass rather than enter into. I probably should not '

/ !
i I4 have done that in hindsight.
i
1

5j Q Would you in hindsight say that the reason you
I

|

6 weren't involved in all this other stuf f was -- I will give j

i |
7: you choices which may not be what you would care to hear j

i

i8 about. If you have a different answer, go ahead, but --

|
'

9 MR. CHARNOFF: As long as the choice, the last
!

10 choice, is called "none of the above."
i

11 BY MR. DAMBLY:
I

!,

12 ; Q Well, a third one.

(3 ! .

13 | In hindsight, would you have viewed yourself as6

I '

not getting involved in all the rest of .this because of either !'

14

i
,

I '
15 , naivete or because you just weren't concerned with anything ;

I

!

16 ! but the Dew corporate position and getting the testimony
,

17 j ready? ;

I
,

18 ; A Give me the first part again. ,

19 Q I don't know if I can.
i

20 In hindsight, Icoking abck at the September 29

21 me e ting , and your statemen. that you didn't get involved in

22 a lot of the other intrigues , and that may have been a mistake ,

23 why do you think that mistake was made? That is the best I

24 can say. Was it because ycu were naive about what was going
ace c.i s.oon ,s. w.

25 on or you just didn' t censider the rest cf it important?
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<

. !

| \
1

i.1

1| A I want to go back and -- |~

, ,

i t

2| MR. REYNOLDS: Let me just say my impression of |

3 what he said was it was not fully sensitive to all the other
,

I,

l

4j intrigue that was going on during that time fram that was

5 larger than just the 9/29 meeting, but through the period of

6 preparing for this meeting.

7j I believe your question just focused on the 9/29
i

8| meeting. I think his ansuer is probably more meaningful if
!
i

9; it is in the context of whatever his unawareness was during
I

.

10 | the time frame that he mentioned which was during the

|

11 ! preparation.

- THE WITNESS: That was the first correction I was
12 | -

!

\- 13 ! going to make . It was not the 9/29 meeting. Actually, it

f
14 1 was my involvement the entire time with Dow. It wasn't

I
i

15 ; either that I would have gotten involved with the intrigue. I
! i

i

16 I You see, the truth was that insof ar as the contracts;
t

| !

17 were concerned, my only concern was that whatever it was be
! :

18 presented. Truthfully, to me, it didn ' t look like the parties

19 were that f ar apart on the contract that they could have resolved

20 the thing and gotten it down. It would have made it much

21 simpler to present to the Board.

22 I presented that issue with both my olient and with

23 the Iow lawyers.

24 Let me answer the rest of your question if I can,
aa .rai amomn. inc :

25 See, it was real clear to me that I had nothing to do with

}}G 1/^
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i

!
,

i

__ 1! the other stuff that was going on with the contract. It was

!
2j also real clear to me Dow was going to present its point of j

'
|'
!

3: view. My position in any NRC licensing proceeding is you i

/
l

4; can forget the legal niceties. Everything that is in the
|:

.

5. record of an'i company anywhere of anything anybcdy wants to
i
,

f

6i ask about, whether it has anything to do with anything, is
i

7j going to come out. There is no rules o-evidence. And my
i

!

8 1 position is, so what you do when you are in that posit. ]n is
!

9| you put it all in, turn over all your documents and set back j
i i
t

10 ; and see what happens.
1

11 And that is where I was coming from. What I ran
,

12 I into was a wall. Not that from the other side there wasn' t
,

(' !
13 [ a problem with what I wanted to do that wasn' t genuine. But

I

l
14 i that was always my position. And it was frustrating to deal

-

. .

I

1 1

15 with what I had to deal with then. |

|
!

-

16 ! And, in_ hindsight, what I would have done was !
'

l
| '

|

17i gotten out of it completely and allowed Cow to handle it ,

t

18 itself. '

19 BY MR. DAMBLY:

20 Q I don' t quite understand the last cc= ment.

21 A Gecd.

22 Q How would you have gotten out of it and allcwed

23 Cow to handle it itself?

24 A My position throughou the thing was that Ocw was
Acs- sral RfDor'ers, Inc.

25 a party. Mr. Wessel had scme legal pcsition I didn't think was
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f

|'

11 worth a damn that I was willing to go with in order to get i,~
,

!

2| the thing to hearing and the f acts presented the quickest
>

,

3 way possible. I
I

|/ |

4 If I had known that Ccw was approaching it the way
:

i !
I

5 it appeared to me later that they were, I would have advised !

!
t

6; Consumers that the best thing would be to allow Dcw to
I,

7| proceed on 'ts own.. |
1 i

Ii

ai Dow had some internal issues of its own that |
|
,

9' appeared to me that in retrospect would have been better |

i0 handled by Dcw itself.
i

11 ' You have got to understand, too, that Do'w was not,
i

12 ; and Consumers -- you know, when Mr. Wessel spoke to me about
|f-

' 13 j the internal negotiating contracts, it is real clear to me
||
I

14 | that is a valid point. You don' t want your internal negoti-
|;
,

i

15 | ating contracts given to the company you are negotiating with ;
i,

16 ! before you negotiate them out.
I I
,

-

17! O It makes it a lot easier for the company that gets ;

la them.

19 A That's right.

20 Q Before I move on, two things. I guess, one, I

21 should have followed up quite a while ago. But when you say

22 you found out that when Mr. Duran was taking these extensive

23 notes, your personal reaction was "ic pissed you o ff. " Why?

_. 24 A Well, I guess for a couple reascns. 7 don't like
aecor m. inc. !s c. 4.i

25 to have sc=ehedy taking shcrthand notes withcut being told

3)E I $
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| |

| !
, ,

|
- 1

that that is going on. If I am told, I don' t care. I just
;

I
don't like people operating with me in that way. I like to J

2 I

|
'be told up front what is going on. And I wasn't told. And

3,
i i( ! that's what I got angry about. |4
I I

It is like reporting a meeting and not telling the

!

! person that is in the meeting they are being recorded.

I
i Q You said there were a couple reasons. Was that

7|
all that came to mind at the moment?|

8'
:

A I think the other reason is if that was so, I would
9

i

ave asked for t.5em.
10

Q Did the f act that you found out they were doingjj

'

that and hadn't told you change your imprescion of theg
;m

v relationship between Dow and Consumers at that time?g
i

i

j, | A .Ch, at the time that we got them, you know, at
i i

I
'

the time that I discovered that, we were so far along and whatg
:

16 | I was focusing on then was the hearing and getting Consumers '
!,

'

Icase presented.
j7 ;

i

And ultimately what I decided to de probablv verv i
18 - -

,

!
.

quickly was just let that go which was one of the things that39

I did as I went through this case was let a lot of the stuff
04

that came up just settle back down in order to get it to the

hearing.y
i.

Q At the time that you did discover this , did ycug

make it known to Ccw that you considered that upsetting?_ g
s. a a.mnm. inc.c

A I don't remember,,,
u

315 152,
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'

|

|'

! I

|
i

i
, -m l! Any time Mr. Wessel is around, I was upset. |

!
|'

2| Q To wrap up the previous line of questioning which
I

i
3, I don't think I ever got anywhere on and probably wa should i

, i .

I l

4 drop, but anyway, do you believe that your behavior during,
i

1

5' say, the September 29 and maybe the next few meetings af ter
I
,' i

I
6; that could have been adequately characterized as naive? j

! i
'

7 A I don't know. Maybe somebody could have had that.
i ;

I
8| I'm sure somebody could have come up with that opinion. But !

l I

9 it could have been. I don't know.
i
t

10 , MR. DAMBLY: Off the record.
!

11 i (Discussion off the record.) |1

12 ! MR. DAMBLY: We will break for lunch now and
'

(_
13 return at 12:15.

14 , (Whereupon, at 11:40 a.m., the deposition was
!

!
'

15 recessed, to reconvene at 12:15 p.m. the same day.
'

id,
,

i

I
17 ; i

i

,

18 '
!

19

20

21

22

23 '

--

24
A 9s dral AtOOrTWrs,Inc.C

25

315 153
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I

1,

!
~ l! AFTERNCON SESSION

)

!
2 12:40 p.m. |!

3
',

Whereupon,
\

4i REX RENFRCW

5 was recalled as a witness and, having been previously dulv j

6 sworn, was examined and testified further as folicws:

7| DIRECT EXAMINATION (Continued) !
!
1

8: BY MR. DAMBLY:
!
! .

9| Q Let the record reflect the staff was here at 12:15. ;
b
i

10 I believe we left off about to discuss the September |

11 |
! 29 meeting. Before I get into the specifics of the meeting,

12 ' would ycu tell us to the best of your recollection -- I don' t

(_- !
13 i recall if I asked you so let's start with who was at the

14 - meeting.
I

15 MR. RET.4GLDS : You asked that. |

| |
16 ' BY MR. DAMBLY: |

|
17 ; Q Okay, skip it, then. j|

18 , Can you tell me to the best of your recollection

19 what took place at the September 29 meeting?

20 A We got there, and we set down, and we talked.

21 The best of my recollection, it was Mr. Wessel gave me scoe-

22 thing he had prepared. I gave him an outline I wanted of

23 what I wanted in the testimony. There was a break. We locked

- 24 at the stuff.i

Aa 2 erst Reconers, Inc.

25 Ch, we locked at the stuff Mr. Wessel had given

r r/7lJ l J ''a
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|
!
|

1| us. I came back and gave him the outline we wanted. We~

! !

2| talked about that. We talked a lot about some other things , ;
-

i

i

3 about documents.
if ,

4; We then went in and met in a different rocm with
i
,

5 Mr. Temple and talked with him for a while. We got through
!I

6 talking with Mr. Temple. I believe there were some further
'

:
7! conversations with Mr. Nute and Mr. Wessell, Judd and myself.

i
,

3 An ' then we lef t.

t

'9. Q Two things I wish you could be provided with here,

I

10 | -- your affidavit of, I believe, December 30, 1976, and Mr.j
i

11 ' Duran's meeting notes of 9/29,76.
!
i

12 ; MR. REYNOLDS: Off the record just a minute.
1

( i .

13 i (Discussion off the record.)
i

14 |'- MR. REYNOLDS: All right, we will put on the record,

!

15 I that Mr. Renfrow has before him the two documents that Mr.
i

|

16 Da=bly referenced. i
l

i

17; BY MR. DAMBLY: i
'
,

:
f

18 Q On page 3 of your affidavit, it indicates in para- ,

19 graph numbered 5 there that in view of the fact that Mr. Josech
-

21 Temple was in charge of the Michigan Division and headed the

21 Ccw team charged with renegotiating the Ocw-Consumers Power

22 contract related to Midland and the fact that Mr. Cherry

23 had indicated in a letter dated September 21, 1976, he wished

24 to cuestion Mr. Temple, we jointly determined Mr. Temple should
Ace .rw aeoornn. inc.

25 present Cow's position.

315 155
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!

|

i

t

_ 1i Is that to the best of your recollection the factors
,

4

I

2j that went into a determination as to why Mr. Temple would be
3

f

3 ! the witness? |',-
,

4j A Actually, I think that it was kind of like the
!
1

5 ^ ending fact out of the conversation that Mr. Wessel and Mr.

6' Bacon had already had. We were all pretty well, I think , all
I
i

7, of us, although not jointly, having discussed it, decided
i

a Mr. Temple would be -- in fact, be the witness. This just 4

i |
,

9i kind of got all of us together.
!

10 0 Do you know how the decision was arrived at that

i
11 ; Mr. Temple would be the witness? ,

t ,

I !12 ' A I don't know on Dow's part. I can't really speak
!#

13 for Dow. I don't ever remember discussing that with them~

,

|
14 except with regard to the fact that Mr. Cherry had asked fc r

;

i

15 ! him. !
l

! I
16 i When we took a look at it, my position was Joe

17 knew about it, had been around for a long time with the contract.i
I

la ! Second of all, it seemed that since the consideration
,

; ,

19 was his own personal views and the fact that even f we didn't

20 call him, semebcdy else would, it seemed to me as a matter of
i

21 tactics to put him on the stand in the first place.

22 Q On page 3 of Mr. Duran's notes of the September

23 29 =eeting , the third paragraph states that Rex observed to

24 Lee that he and Lee had talked en this . He said that the only
:.cs n wners. Inc.

25 problem he had with Temple was that of the original position

315 156
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'

I

:

- 1 taken on this , and he didn't want a witness to get up there

i
i

2i and tell other than the truth. .

li

i #

i

3 Could you explain for the record exactly what you
, i

/ ! i

4I meant by the "only problem"?
!

l
5; First, maybe I should say, did you make such a

| |
6 statement? These aren ' t your neces . i

,
I

7| MR. POTTER: Excuse me. There are a couple of
|
:

statements in that paragraph. You asked him whether he made
a|-

I
9j the entire statement as it appears in that paragraph.

!.

! i

10 BY MR. DAMBLY:

i

11 | Q Do you recall such a conversation?
i

12 A I don't have any recollection of having talked to
i .

k' !
13 Lee before as in the first sentence. And I am sure that I

la did. I don't remember saying, you know, that I said this,
I

! '

15 ' and that it about correctly states my position. I wanted to
'

i

: 1

16 be sure Mr. Temple had indeed adopted the Dow corporate
.

I

17 j position and was not still with the Midland Division position

18 before we put him on the stand.

19 MR. REYNOLDS: I am not sure I understood your

20 answer. You say the statement that was read from the notes

21 does reflect generally the discussion that you had?

22 THE WITNESS: Yes.

23 1 MR. RETNOLDS: Is that what your testimony was?

'24 THE WITNESS: Yeah.
'

acs era Aeoomes. inc.

25

1E7j{cJ lJ!
.

i
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i

i

l
i

i
- 1! BY MR. DAMBLY:

I

2| Q On the same point, on page 14 of Mr. Duran's notes,
+

,
-

!
3 the second paragraph up from uhe bottom has the statement, ,

|
,

4 " Rex. stated that he had been toying with the idea of not having.

5 Joe as a witness, but someone will probably subpoena him
i
.

6! so we may as well just use him and go from there."

7; To the best of your recollection, did you make such
i

3' a statement?

9 A Yes, certainly. It is one of the f actors we looked !

i

10 1 at.

I

11 Q And again, why were you toying with the idea of

12 not having Mr. Temple?
,

('T
13 | A Well, because of the original conversation. We had

i

14 ! gone back all the way to the 21st; because of Joe's personal i

15 opinions on the project; that Joe had his own personal view- |

|
t

!

16 t points about the project and where it was. And the thing we

:

17: were looking at was who could present Cow's corporate position.
!t

13 j When it became apparent that he was going to be

19 subpoenaed anyway and that in f act he did support the cor-

20 porate pcsition, there was no reason not to use him.

21 Q Did you or do you feel that Mr. Temple 's personal

22 feelings about the Cow-Consumers relationship in the contract

23 were relevant to the suspension hearing?

24 A Were they relevant?
Ics- ani Recor vrs, Inc.

*t" Q Yes.

315 158
;



95

I
I I
i
i

- 1| A in an NRC prcceeding for sure. And in any other j
!

2|
court proceeding, I have my doubts.

!

3 MR. CHARNOFF: In asking whether they were relevant
/

4 as distinguished from material, is that what you meant? I

I

f
5 THE WITNESS: Yes.

i

6; MR. DAMBLY: I think he has made the statement he

7; never considered anything other than the Dow corporate positiom
i

S to be material.
4 ,
I

9i Is that correct?
!

!

10 ; THE WITNESS: Yes.
!,1

!11 BY MR. DAM 3LY:
|-

|

12 O You said to an NRC proceeding, they were relevant,

(s'
13 1 but nowhere else?

14 A I said I hac my doubts as to whether somebody j,i

15 else's personal opinions would be relevant in a Federal Court i

!

|
, .

16 or a State Cour'
'

,

! t

17 j MR. CHARNOFF: You said were they relevant in an ;

i

18 I NRC proceeding. Were you saying that based upon the breadth

19 of testimony allcwed in NRC proceedings or because there is

20 scme determination in NRC proceedings that that type of

21 material is indeed relevant?

22 THE WITNESS: I'm sorry. That, you knew, just

23 because the breadth of material frca my cwn experience :

24 know that is allcwed to be covered in an NRC proceeding, it
s. u neoomn. inc.c

25 was real clear to me from day one they would be allowed to

1FG3k]r IJ/n

I
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|| I

V |'
i

| |

!| ask Joe those questions, and he would be required to answer ;
-

i
'

l

2, them. !

!
3 MR. REYNOLDS: You are then talking in terms of

|
t

f >

4 objections on grounds of relevancy and whether they world be
i

5! successful in an NRC proceeding as opposed to being successful
t

6' in court; is that right?
i

|

7, THE WITNESS: Yes.
I.

!
8; MR. POTTER: Can I inquire? I'm sorry to inter-

,

|I

9! rupt. But are you talking now about Mr. Temole's eersonal i

10 | |
views as opposed to the Michigan Division Decision?

II , THE WITNESS: Yeah, his personal opinions, you |

12 ! know.
. i

-

-

13 BY MR. DAMBLY:

1
14 Q Back onto this same statement on page 14, there 1

i
,

i

15 is an indication someone will probably subpoena him.

f
'

16 ' A Um-hum.
I
4

17| Q Did you have any indication that somebody had an
1

.

la i intention to subpoena Mr. Temple to testify?

U A Yeah. When we discussed it up here in the first

20 part, we had gotten that letter from Mr. Cherry and said

21 he wanted Ccw to provide Mr. Temple as a witness.

22 MR. REYNCLCS: You say "we discussed it in the

23 firs t part, " you had reference again to the notes by Mr .

,4 Curan4 --

ac , em a,oomn. inc.

25 THE WITNESS: Right.

315 160
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!

l

l' MR. REYNOLDS: -- reporting on the meeting?
I
i

2 BY MR. DAMBLY: !

I
I

,

3, Q Before I go forward on the September 29, as an
,

f

4' attorney in the case representing Consuners in the suspension
i

'

5 hearing, what is your recollection of discovery requests?

6; And to put it in better context, under the way you remenber
,

1

7; the discovery requests that were made in that proceeding, and |
i

'
|

g| as Mr. Reynolds indicated before when I referred to Mr. Duran's|
I,

9, notes, there are two sets of Mr. Duran's notes. There is a
,

i

10 ! 19-page set and a 26-page set. |
1

11 i Would those have been subj ect to any of the dis-
i

12 : covery requests that you are f amiliar with in this suspension
i i

( ! I
13 j hearing?

14 | .MR. CEARNOFF: Did you ask two questions or one?
i '
'

i

15 | MR. DAMBLY: I think that is only one. j
i |

16 i MR. CHARNOFF: I think the introductory part had
i ,

1

17 ' a question in it, but I'm not sure.
I
! ,

la MR. REYNOLDS: Your question is whether he would

19 have at the time to the best of his recollection considered

20 the Duran notes as within the ambit of the discovery requests

21' that he received. Is that your question?

22 MR. CAMBLY: Yes.

23- THE WITNESS: No. The answer to your question is

24 no, but from the research that we had done at that time, it
sa av nwomn. w.

25 appeared to us since Dcw and Consumers interests were the

3 l f) lOi/1
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l,

I

- 1, same, they would not have been discoverable; they would have ,
:,

|

2 i to be listed and attorney / client privilege. And under the i

i i

|
'

3, rules, as I remember, the Board notified that we had those
i

|
'

4| documents and were claiming privilege to them.

'

S At the time, we didn' t know that they existed. So

!

6' the cuestion didn't come up.
!

l
7j MR. CHARNOFF: You said, "we didn't know." You

I

8, mean Consumers didn't know?
h

i

9; THE WITNESS: Consumers didn't know.
!

10 ' BY MR. DAMBLY:
,

i

11 ! O Let me see if I can clarify that. They would have
:

12 been, to the best of your recollection, within the ambit of
/

13 | the discovery request, but they would have been privileged?%'

|
14 | A We would have claimed the privilege on them.

15 | Q But you did not. Consumers was unaware that the I

i I
I i

16 j Duran notes existed? !

! ;

17 | A That's accurate, yes. |
!, ;

18 Q And is that for all of the Duran notes for all of
: t

19 the meetings?

20 A Yes.

21 MR. REYNOLCS: I hate to interrupt this because it

22 is slowing it down, but is it your testimony that you have in

23 mind today a specific discovery request that called for notes

24 such as the Duran notes? >

2a we Recomn, Inc.

25 THE WITNESS: Not at that point. I think the

315 102
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:
!

i

|

! I

~ l' actual first request that we get in the whole proceeding was j
l

#

i I

2{ the first day of the hearing, at the hearing itself. There was

3, a request made. It was an informal request made by Mr.
(
-

\

i

4; Cherry to Dow for certain Dow documents in that letter.
;

| |
5 Whac we did was we put together all of the documents-

6 that backed up our testimony and made them available to all ,

|

7, the parties anyway, had then available for people to lcok at.
i

s' Dow went through its files, and we went through our

9' files. And we put everything togather even in the absence

10 ' of that request and had that available to all the parties in
I

i

11 i Jackson to come and review -- had all the back-up material

12 ; in it, had the back-up documents that Dew had relied upon for
|
t

-

13 its internal cost studies.

14 | He put that together for' me , had the back-up
i

l i

15 j Consumers documents in it, everything we relied un to cresent!
i

'

16 ; our case, we out in one s=ot and had it available,
i

I
17 ; BY MR. DAMBLY:

,

I

18 0 I suppose this has to do more with my unf amiliarity

19 with the case at that time, but how did it come about that

20 Mr. Nute's notes were made available to the parties?

21 A My best recollection of that was that sometime in

22 January, Ocw turned over a list of documents that included
i

22 the Nute notes that I did not knew even existed nor whac was

24 ' in them until the day they were turned over. Nor did anyone
ace r i a.m m n.ine..

25 at Consumers to the best of my kncwledge er Isham, Lincoln

315 1o=3
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|
|

|

1| and Seale know that. |

2 MR. POTTER: January what year?
I

3' THE WITNESS: 1977, I believe. And that is to the :

:
4| best of my recollection. I would have to go look.

i i
1

'

5| MR. REYNOLDS: Was that pursuant to a specific

6' request to the best of your recollection?

7| THE WITNESS: Yes, it was pursuant, as I remember,

s' to a request that Mr. Cherry made once the hearing actually

9, had started. ,

i

10 BY MR. DAMBLY:
!
i

il Q To the best of your recollection, did that include

;

12 ' the Duran notes on that list?

(^s i
13 i A Did what include the Duran notes?

i
I ,

14 j Q I thought you indicated that the Nute notes were 4

i, ,!

15 |i made available in January of '77. |
1

I i

16 | A I think the Duran notes were made available at the i
i i

i

17 ' same time. i
|

l,
,

la | MR. OLMSTEAD: Let me interrupt and just ask you

19 , if you recognize Midland Intervenor's Exhibit 60A.

20 THE WITNESS: I remember seeing this. I don't

21 know when this was turned over. And I don't see the Curan

22 notes that the Nute notes refer to.

23 ' MR. CHARNCFF: You don't see the Curan or the Mute

24 notes referred to?
Act seat RecorTers, Inc.

25 ' MR. REYNCLOS: Off the record.

315 i J. !
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i
!
I

I i

1 (Discussion off the record.) |
|

'
2| THE WITNESS: The answer to the qu'estion is no,

t

|
'

3 3Y MR. DAM 9L"
,

-

i
'

/
|

4 Q Did you know at that time or for that matter do au j1

|
5i know today that there were Wessel notes of those meetings, j

|

6 of the meetings starting September 29 and running up to about

7j the time of the suspension hearings?
,

|
i8' A No.

1 i

l I

9' O Would you have considered Mr. Nessel's notes to |
| '

10 f f all in the same category as the Nute notes and the Duran

11 i notes?

12 , A You mean if somebody had asked them, - aculd have
i

)
g 13 claimed the privilege on them? Yes.

l
I '

14 - 0 Would they have been within the ambit of discovery?|
i

15 A Let me answer your question this way: If somebody ;i

I :

16 ! would have asked for those documents, they would have been
I i
i i

17 | within the ambit of that discovery request, and I would have

I
18 then claimed crivilege on them and let the Board know what |

|

19 I was claiming it on.

20 Q Okay.

21 MR. CLMSTEAD: I would like to ask you just one

22 , follow-up question on that. Did somebody ask for the Nute

23 notes?

24 MR. CHARNOFF: 3efore they were made available?
Aa n4 a w c an. w.

25 MR. CLMSTEAD: That led to the claim of privilege.
,

P
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!,

i

1; MR. CHARMOFF: Somebcdy asked specifically for the !
i

'
,

|2, Nute notes?
r

3 MR. OLMSTEAD: To your recollection.
/ i i

I4; THE WITNESS: I don't believe anybcdy asked
'

5' specifica11j for the Nute notes - Mr. Cherry made an all- i

!
! !

6) sweeping request that Dcw told the Scard it would fulfill. It '
|
t

7j went back to its files. It went through it. I cannot even
!

!

8 tell you the amount of work that I know Lee and his people

9' put into that, including then giving the Board's list of the !

1

10 i documents that they had.

11 As the hearing went on then, the Board kept making

12; rulings, and Mr. Cherry kept requesting more and more stuff.
(', i

\#
13 | I think Dow, once the request was actually made and ruled upon I

\

14 by the Board, did an incredible job of going back. There were

15 no dimensions to the discovery request. It was in essence
|

4 |

16 vomiting up every piece cf paper you ever had of anybody having,
t !

t i

17' to do with Midland. i
I +

t

18 ' And they went back and attempted to do that. I
'

t

19 ' think they did a gced job.
'

20 BY MR. CAM 3LY:

21 Q If we can go back to your affidavit again of

22 December 30, 1976, on page 3, it indicates that early on in

this is close to the bottom of23 the r?9 ting, I guess Mr. --

24 ; the page under paragraph 5 -- Sacon and I were presented with
A c, rm a.conm. inc. :

25 a draf t of testimony from Mr. Temple which apparently had
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i

1
! I
t

i

1| been prepared by Mr. Wessel. Mr. Bacon and I reviewed that

2' draf t together and were not satisifed since it did not include

i

3 the items currently under negotiation between Cow and Con- |
/

|
4 su=ers or the interim position taken by the Michigan Division f

5 in early 1976.

6 MR. CHARNOFF: Early Septer er of 1976?

7| BY SR. DAMELY:

8, O I thought I did, but I may not have,
i
I

9 Was that the only thing that you considered unsatis .
! l

.

10 , factory about Mr. Wessel's draft?

I

11 A No, but it ru 'sc the only thing we' considered

R unsatisfactory. Setting here today, I would have to look at ;

|
.

.

13 that draf t again to tell you, but it was the main point tha tq

14 was entirely omitted we wanted in. Thinre were some other
i
|

15 minor items we discussed. ,!!

i

16 ! I want to say this to you: I want to get it in so |
.

-

|
|

17 1 it gets understocd. My point of view about all of this has ;
I

| t

13 always been that there was never a disagreement between Mr.

19 Wessel, Mr. Nute, Mr. Bacon, Mr. Rosso and myself abcut what

20 was material in this case. Material fact was Ccw's corporate

21 position.

22 The discussions that came up for us was hcw we were

23 going to present that. My point of view, having practiced before

24 the NRC and knowing what went on with the proceedings, was
AG fad AtDorteri, Iric.

25 to put it all in at the start and go farth. Mr. Wessel was
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i
,

t

i

1! not always of that opinion. |
!

i

2; So we had some disagreements abcut the proper |
i

i

i i

3| approach to take with that. |
|

'

4| Q Did you have any indication at the time you -- or I

1

5 have any reason to believe at the time that you -- reviewed
|

6

6; this first draft by Mr. Wessel that it may have intentionally

7: he 'n unsatisf actory; Mr. WesJel nay have intentionally tried

8 to prepare an on;.tisfactory draft?
I

9 A Truthfully, I don't get the question. I don't

I know what you want to know. Intentionally for what? I think10

11 what Mr. Nessel presented me with was a draft From his client
|

! i

12 ' that he felt set forth his client's position in the best !

-

(- 13 | light possible.'

t
|

| |

14 - It was not ?stisfactory to me so we had a discussion;
,

1 i

15 about it. |

i

16 | Q Going back t the Duran notes, on the second page
!

!
17 of the Duran notes -- maybe even before I get to that a

18 , general question.
,

!

19 A Yes, sir.

20 Q At tne September 29 meeting, is it true that you

21 made it known early on that you i.cnted the Michigan Civision

22 position and the current negotiations between Cow and Con-

23 sumers put into the testimony?

24 A When you asked me earlier in the meeting, I didn't
As um Reporurs. IN.

,

25| recall. I do know that when the question of testimony was

i

315 160
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i

1| addressed, whenever it was first addressed in the meeting, ,

i,

I
2! I let then know that, yes. I don't remember if we discussed '

I

3 other stuff before we got to the testimony.
\'

4| Q Did you explain why you wanted it in? I

I

5| A Yes.
.

I

6; Q And what reaction did you get frem the Dow people? j

|
7| A The reaction basically that I got was that they i

'

8 were going to have to explain and that Joe's opinions would

9| come out end that we didn't want that -- let me put it this

i
'

10 ' way: if I knew all of the stuff about that, I would not want
!
i

Il f to do that.
.

!

12 ' MR. CHARNOFF: I'm sorry, I didn't --
i .

I - 13 THE WITNESS: Excuse me. Let me try again.
'

!

14 The basic reaction that I got was that Mr. Wesselj
'

I

li

15 , did not want to put it in. He did not think it was material i

| i

16 i and that he thought that Joe's personal opinions should not

i

17 ! be included, should not be allowed, in the hearing. He wanted!
l, I,

'

18 , to be sure that I would object to them.
I t
i

19 ' He also told me that une basis for Joe's opinion
t

20 ' would bring up some stuff that, as I discovered them, was

21 going to be touchy. And he 051. -blnk Joe ought to have-

22 to testify as te his own ,r - ac alene as a matter of law.

23 BY MR. DAMBLY:
,

24 Q Did you at any time during the September 29
AG .Tal ReOOr* eft, IPC.

25 meeting indicate that you wanted either the Michigan Division

315 169
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i

i
;

I
i

1I positi,, or the present negotiation posture between the com-
i

2| panies excluded from Mr. Temple's testimony?
,

!

3 A No. My position throughout was to put it in. I

I'

4| did not change that position until we had a final meeting with !

|'

5 Mr. Rosso, Mr. Miller and myself.
!
!

6! MR. POTTER: Excuse me for interrupting.
!

7| Do I understand your statement that was your position

:

Si throughout September 29?
I
i

9 THE WITNESS: Up until my meeting.
I
i

10 MR. POTTER: Your meeting with Mr. Miller and Mr.

11 Rosso?
t

12 I THE WITNESS: Yes. I would have to look at the date ,

I

|
*

i, 13 | but that was af ter there was another meeting between Dow and

14 ourselves about that.

|
15 | BY MR. DAMBLY:

'

16 Q Did Mr. Wessel, during the September 29 meeting,

17 indicate to you that he was reluctant to get into the negot- i

!
,

18 | iations between the companies because they were ongoing? '

i
4

19 A Yes.

20 Q Did he make any statements that would lead you to

21 believe that he viewed Consumers ' attempts and your attempts ,

22 I suppose, to have that included in the testimony as an attempt

23 to get discovery of the Dow negotiating pcsitions?

24 A He never stated that to me, no.
Ace .ral Reporurs, Inc. :

25 Q Did he do anything that gave you that feeling?
:

1

r;
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I I
! i

!
,

1

1| A At that point in time, I don't believe so. And
i

f2| it was very clear from his position that -- I think it is
i

3| discussed here with the documents at a later point that --
'

l
/ !

4' there were certain documents that Dow felt should not be
i

I
'

5 turned over, and it would want to claim a privilege to We |
! i

!
'

6 discussed the negotiations and that they were sensitive.
!
,

7i My position on that with Mr. Wessel was that I
i

8| agreed with him that there were probably documents in there

l
9' that shouldn't be turned over, and he should have the right

10 to object to and at least put his objections on the Board,
i

11 with the Scard, set them out, and that what we needed to do
i

!

12: was to provide it and have it available so that we could move |
=

[ .

12 : forward with the greatest possible speed.'

!
'

l

14 ' I need to be clear with you that Milt's and my

15 differences were how that was going to be done. Milt never
|
,

1

16 said to me, "I don't want to turn over documents . " He said, '

!

17 "I got documents that I got a right to claim a privilege to, '

j
!

! !

18 and I want to do it." |

19 Q Did anyone at Consumers Power ever tell you or

20 suggest to you that you should use this upccming suspension

21 hearing as a means to get access to the Dcw negotiating

22 positions?
'

23 A Absolutely non. In fact, when I told them that

. 24 , Dow was sensitive to that and had a problem with it, what they
ACS Tat A WQQr'tr1, lf"C.

25 told me to do was accommcdate Dc' in every way possible.

3 !

315 i,ti
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!

|

|
MR. CHARNOFF: Who was " they told you"? |_ 1|

:
t

i
t

2 THE WITNESS: Judd and Mr. Falahee. And that was
i

3| the attempt that we made through that letter to protect Cow's ,

/ |
4 docunents with the agreement that we had which we woule seal

5 the documents.
'

- |

6: MR. CEARNOFF: We, Isham, Lir.coln and Beale.

,

7! BY MR. DAMBLY:

8 Q That letter is a later letter, like October 15,
i

9| showing an agreement that was signed?
|

10 ! A I believe that is accurate. I'm not sure of the
i

11 ' day.

12 | Q Back on the Duran notes, page 9, there is a state-
-

I

ku' 13 ' ment down at the very bottom, the last thing on that page 9(

14 that says, "Judd pointed out for Consumers Power's purpose

|
15 ! initially Consumers Power would like to see everything there

'
i .

16 | is on the entire matter. " i

t |
I

-

17 i Do you recall that statement being made? |
| I

!

18 |
A Yes, but not in the context that he wanted to see

. ,

19 it. Consumers Power, i.e., their representative, me.

20 Q Was that made clear during the meeting?

21 A Well, it was for sure made clear, and I believe

22 it is this meeting because I think it was this meeting that I

23 basically agreed with Milton Wessell and Lee Nute that on

24 sensitive areas, they would discuss that with me without Judd
Aa .arW Reoortert Inc.

25 in the rocm.
i

3\b \,t''
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|

1 And I believe it is also at that time that we
,,

2 discussed hcw to protect the documents. And I agreed that we !

|
i

3 would do it in a way that if Dow had to turn over its negoti- i

i
( ' ,

4 ating documents, they would be turned over to me under the

15i care of Isham, Lincoln and Seale and only be opened upon a
6

6! court order so that Dow would have the opportunity to state
!

7 its privilege and that if there were any consumer documents

I
8 of the same type, they would be turned over at the same time

9 so that both parties would have access to the documents.
I
I

10 ! MR. POTTER: What was the page reference on that? I

!

11 | MR. DAMBLY: 9.
i

i

12 ' On page 10, there is a statement about, starting
.

13 on the third line down, that Milt stated if Consumers Power
i

!

I
14 pushed further on this information, the parties may get into a

!
i

15 I situation where Dcw immediately filed suit against Consumers
i

t

16 Power.
i

l
17 THE WITNESb: Yes, i

i

l
i

18 i BY MR. DAMBLY:
i :
1

19 ' Q Do you recall that?

20 A Yes.

21 Q What was the context?

22 A I kept telling him I wanted it. He finally told

22 me Dow might have to file suit.

24 Q The suit was not a suit between Ocw and Consumers
A<t ral Reporters, Inc.

25 - Pcwer breach of contract; it was ever document privilege?

-

315 1 < .;
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i |

I I
i
:

1| A Not that I took it. I took it to mean that if
! !

2' Consumers continued to push that position that Dow would file
i ,

1

3; suit against Consumers with regard to the whole thing. And
.

I I
'

4j I want you to know that I then dismissed it.
!
l

5' Q Before we get to dismiss, what was this whole
i

6 thing?

I
'

7i MR. REYNOLDS: You said " file suit with regard to

!

aj the whole thing. "
!

9, THE WITNESS : When I referred to the whole thing,

10 | I meant the entire Consumers-Dow -- I don' t know what the

I
11 word is I want -- proceeding. It is not the licensing

12 proceeding, but the entire relationship between Dow and
i

13 l Consumers is what I took him to mean; that Dow might file
i

l

14 | suit against Consumers. j
i ;

|15 ;I BY MR. DAMBLY: ;

| \
i

16 I Q Then, that would be in the breach of contract
i

i !

17 'I area? ;

i
'

i

18 A I took it to assume that.
,

a

19 . Q Okay. I thought I just asked that a nanute ago,

20 and you said you didn't take it to assume --

21 A No. It is not what you asked ne. Go back and

22 ' ask again, and I will see if I can answer it so it is clear.

23 Q The statement here that we are dealing with where

24 Milt is saying, "If you push, if Consuners pushes" --

u ran aeoornn. inc. I

25 A Yes, I got it.

f

f) \ '| M
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I
i
i

t

1 MR. REYNOLDS: Let him finish the question. |

|

2 BY MR. DAMBLY:
,

"you may get in a situation where Dow immediately;3 0 --

i

4, filed suit against Consumers . "

i
S What context was that in and how dic you take that?

!

6' What would be the nature of the suit?
t

7! A I assume that what Milt was talking about was that
i

8| he would sue Consumers for breach of contract.

| '

9i Q Okay.
!
,

i

10 A Now, the thing that I wanted to say to you is that
!

'' I dismissed that. I did not operate that that was indeed
i

12 ', going to happen.

k_/ 13 0 Why did you dismiss it?

i .

14 ! A Well, Milt had a client to protect. Milt's position;
. s
I

15 was that this stuff didn't need to be stated. He was based on |
i I
,
,

i

16 ! the o ther side of the table with me who was demanding that it !
i i
! !

17 | was. I assumed that Milt was doing, one, what any good lawyer i
i

18 | would do, which was tell me this could happen and that would
'

i

19 happen so could take a look at my options.

20 I took a look at my options and said I wanted it

21 anyway. I didn't assume that Milt was doing anything other

22 than telling me what might be so .

23 Q Was there any discussion in terms of this potential

24 lawsuit of what the ramifications of that lawsuit were or
u .was a.comes. inc.

25 , how many dollars might be involved?

,,t 1 r
)\J liJ
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1|
A No.

|

| |
21 Q Was there any substt ntial discussion of --

!

3' A No.
!

(
4 Q Just a statement in passing?

i

,

l
5; A It was a statement. I didn't respond to it. As my

I.

6) daddy would say, I didn' t rise to the bait, and we went on.

I

7j See, now, the truth was I wasn't interested in that
I
i

a stuff. That was contract negotiations and contracts. And

9j I wasn't interested in it in the terms of the contract itself;

!
10 only insof tr as we needed to present to the NRC what Cow's

i
i

11 : position was.
i

12 ; Q After you had reviewed Mr. Wessel's draft, and I
,

.

13 suppose taking a break at some point, you and Mr. Bacon pre-

14 pared'a draf t outline of the testimony; is that correct?

15 A Yeah. |
!

16 Q What was the reaction of Mr. Wessel and Mr. Nute !
t

|
17 when you provided them with this draf t outline? |'

,

18 , A They didn't want to put all of the information
,

1 |

19 ' that we requested in the testimony. i

20 Q What specifically did they w_sh excluded?

21 A I don't remember all of that. I would have to look

22 at the actual draft to be able to tell you or review Mr.

23 ! Duran's notes. I do remember we again discussed the Michigan

2d ' Division position being in there. They were worried about
Acs rat Recorwrs, tric.

25 Jce having to testify to the first contracts which he hadn' t

3\5 \''4u
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|
i

1, been around on; that Joe didn't know all of the information

i !

2| that we were asking for; that there were other people that I

I

I
'

3j actually knew that, and they were concerned about that.
|/

4|i Q Did they have any problem with there not being
I

5| enough information requested in that draf t? |
i

6|, A No, they thought there was too much.
I

i

7' Q Did they ever say to you there was scmething else

8. they thought needed to be put in at all?
I
!

9 A No.

10 | Q Why did Dow -- that would be, I guess, Mr. Nute
|

I
11 i and Mr. Wessel -- take the position that -- other than the fact

i

I,
i '

12 that it was considered irre'_evant, did tney ever express to
,

-- ,

ks 13 you why, beyond that, they were concerned with the Michigan

14 Decision position in the negotiations being included in the

15 , testimony?
I

16 MR. POTTER: Let me interruct. As I understand !
'

i,
t

I i
17 ' what the witness said earlier, maybe we are getting too much !

|
18 ; on words, but I understand there was never any disagreement 4

i !

19 i between the parties. And the werd that was used was " immaterial!."

20 And now you are using " irrelevant." And I don't kncw whether

21 that is going to have a significant weight or nat.
i

22 THE WITNESS: To me, I am going to ask the question
i

i

23 again. To me, it doesn't. The thing that is material, a

24 , material fact- is one that I considered you have an cbligation
acs . vat Recor+ers. Inc.

25 ' to present. For me, the material fact in this case was

i

I

3\3 \."
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I
|
t

1|
what was Dow's position.

I i

2l There is a lot of difference, then, on the relevancy;
i i
i

3 of something and how that affects the material facts. I I

,' | ;

I
Idon't think as far as I was concerned, the Michigan Division -

4|
i

5; position was certainly relevant to the material f acts.
|

6' Once again, it then became a matter of strategy
I

'

7 about how Ccw presented that. Some lawyers say au put it
i
1

a; in the documents, turn it over, and let somebody else pull
,

9| it out. I knew from my past experience in NRC proceedings
i

|

10 |
it was going to come out anyway. So I said to put it in at

I

11 | the git go.
t
I
t

12 | MR. REYNOLDS: Why don't you give us another word '

13 for " git go"?t

14 i THE WITNESS: At the start.
i

|

15 ; BY MR. DAMBLY::
|

16 Q So I can be perfectly clear, you felt all along, |;

17 | !
: and Mr. Wessel agreed, that the Dow Michigan position and the :

1 !

!4

18 | current negotiations were immaterial? You goth agreed that

:

19 it was i. material?

20 A Immaterial in the sense that I used the word.

21 Q There was a dif ference between the two of you as to

22 whether it was relevant cr not; is that correct?

23 A I am not even sure that was so . As far as the

24 Michigan D'.-".sion position by itself was concerned, I don't
ace rm a.wnm. irc.

25 | think that there was ever a question you would actually have

i

,t

C \i G
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!
.

I

1 to ask Mr. Wessel, but as far as I was concerned, there was
;
I

I
2 never a question in Milt's or Lee's mind that was relevant. j

I'

2; You drop down to che third layer, then, which is ;

/ ! l
'4' Joe's personal opinions about that contract. Then, Mr. Nute

and Mr. Wessel both said it was irrelevant. His personal5,

6' opinions were irrelevant to the case was their position.
i
'

7; Q I would like to pursue that a little bit because
I
'

8 maybe I am getting confused here, but I was under the impres-

|

9 sion -- correct me if I am wrong -- that Mr. Wessel was of ,

!

10 ! the view that you could keep the Michigan Division position
!
i

11 i out of the hearings . If a question was asked on cross, it

i

12 ; could be objected to, and you could keep that from entering
i-

1| into the hearings; is that correct?-

14 A I don't believe that is accurate. You would have

15 i to ask Mr. Wessel for sure. But I don' t believe that is
i ,

|
'

16 ; accurate. He would say that, as I got his position, the only !

! I
i

17 ' thing material to this case is what is Dow's ultimate !

i.

18 j position and that the Michigan Division position has nothing

19 to do with that.

20 Whether or not he would actually take the position

21 that it was irrelevant, you would have to ask him.

22 , Q Let me see if you would agree with me, with the

23- propcsition that if it was indeed relevant, even in all

24 likelihocd, it would be brought out during the hearing?
Aca was Reporters, Inc. ;

25 A No, not necessarily. There is always a lot

.

F . U) I #
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|
1| of relevant material that never gets into a hearing. The

c :

! :
2; other parties then go through the files, and they bring up |

r !

l I

3 what they think is relevant to che issue and make their case !

< |
t

out of it.'
.

5 Sometimes, it may be relevant, and everybody agrees

!
6' it is worthless to put it in, so it doesn't go in.

i

7| Q We may have covered this previously, but could we
I

8i . get to Mr. Nute's notes of the 9/29 meeting?
i

I

9! A Okay.
:

i i

10 | Q On the first page of those notes, under B, caracrach!

:
11 ! 3, it says, " Consumers' concerns and assays Joe Temple's

12 : personal feelings on the matter, problem of witness." I
Ie

k- 13 Was that a Consumers' concern expressed at the
,

i

14 | meeting?
!

15 ! A I think by then, both of us were concerned about it.|
| 1

| |

16 I was concerned about it frem the point of view of uhere !

!

17 ; Joe was now that the Dcw corporate position had been adopted |
\ .

i,

13 ! and his position had been before that not to go with the con-
I i

!

'9 ; tract. Also his personal feelings about it had been made

20 real clear to me that Dcw considered that to be a problem.

21 If I was going to present Joe as a witness, I

22 | wanted to knew what those were before I put him on the stand.

23 G Let me refer you ncw to -- I would like to con-

>yd sider two things -- page 2 of the Ne te notes, dcwa at L._
Ac= -a secort n. inc.

25 bottom of that page or just up from the bottom, paragraph D.

i n rJ
r
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I

1| And if you could take a minute to read that and read Mr. Duran's

1

2| notes, page 11, the paragraph that starts in the middle.
'

!

3' MR. REYNOLDS: Of what?

\
*

!4 BY MR. DAMBLY:
i

i
i

5: Q The Duran notes and page 2 of the Nute notes.
,

6: On the Nute notes, it is the paragraph marked D

7| that is just up from the bottom. On the Duran notes, it is

|
8 the second full paragraph that starts " Milt pointed out."

9i A Yes, I reviewed both of those.

10 , Q Did that discussion take place?
i

11 A Yes.

I

12 i Q Did Mr. Wessel make statements to the effect that

(_' \ -

( 13 if the information you wanted, you as Consumers wanted, was

14 to go into the record, the Board might draw the conclusion

15 that it was such a tenuous relationship that the license
,

I
t

16 ! should be suspended? !

i

! I

i !
17 : A Yes, to the best of my recollection, that was one |

|
'

i

18 , of his concerns. !

|'

19 Q I guess the problem I have, then , is if such a

20 f act could lead the Board to the conclusion the 11_e nse

21 should be suspended, how could that be an Dnmaterial fact?

22 A I think the thing that you have to lcok at is your
i

i

23 dif f erence between materiality and relevancy. What Milt
i

24 was saying was t , if we put in everything that we knew, it
Acs ras Reporters, Inc. !

25 , was possible th, coard could draw that conclusion. For T.e,

<^',,e
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|

1f the reason that you have hearings is for the Board to draw
-

1
i

2; exactly those conclusions. And they do it on what people
!

I

3| believe is relevant.
(
'

4 Ultimately, the Board decides what is material
,

I I

3'|
'

to the outcome and put it in. You put in your case and pro-
|
'

|

6 vide the documents that are relevant so other people can get i

i

l

7 their case in.

8, Now, Milt's position here, to me, was, great, I
i

|

9 got it. So how are you going to handle it? The Board may

10 j indeed say it is too tenuous. My position was to put it all

!
11 ' in, get it out on the table from day one in our direct testi-

12 many.
,

13 Milt's position :as to do it another way, which |
I
i

14 was to put the material facc in and then provide the docu-

15 ments and allow the other party to go through and make their !

16 case.

17| It doesn't make any difference what this says, |
; '

18 h aw's corporate position was they were going to go anead with
'

t

19 ' the project.

20 Q I understand you, but I am having a little problem

21 with the conversation here. It seems to me that this was --

22 this conversation tock place - after the :bi corporate position

23 had been established; is that correct?

24 ' A That's accu *.te.
Ao ers Reoorters, Inc.

25 Q And in this conversation, even taking the fac
,

4 A I

-

J

.
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1

I |
|
i

~ 1 as a given that Dow had reached a corporate position and would
!
i

2| continue, the statement is made that if all the information
I
i

3 behind that -- I assume that we are talking about the
/ i

4 Michigan Division position, the negotiations that were ongoing
i

!

S; -- all of that was put into the record, the Board might
!
!

6| conclude that in spite of the Dow corporate position, the deal

7: was too tenuous , and they would suspend the license.
t,

i

g; A Yep, it could have, and --

9| Q Could you define ' material" for me again?

i

10 {
I No. What I would rather do is refer you to

.

!

11 ! Black's Law Dictionary and let you look it up rather than have
i

12 , me make it up for you.

G I-

13 What " material" is to me is down in our brief.

14 i Q Go ahead. .

!

|

15 ! A What a material fact is to me is a f act of an
I
i * !

16 i ultimate position that is required to be put before a Board. i

i

17 | The ultimate position or the ultimate fact in this case was |
4

'

i
t '

la j Dow's corporate position. That is what the Board had to be
! !

19 + told about.
!

20 ' Q You don't think that a fact which could change the

21 outcome of a hearing is material by definition?

22 A No.

23 Q Are you familiar -- a..d I don't have it with ne so

24 I will just ask if you are f amiliar -- with the North Anna
An erat Recomrs. Inc.

25 decision, NRC decision, on what is material?

: 315 183
,
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i

1 A Yes.

2| Q And under that decision, you are st.ll of the
|

3f opinion that something th.it could, a fact that could, change
!

i
-

'/
4 the outcome of a proceeding is not material?

I

5; A If I believed that fact can change the outccme of
,

t

6i the hearing, thcn my obligation as a lawyer is to put it in.
!, l

,

i
7 Now, if I don't believe that the fact is material,

8i what I do is provide it to the other parties, if it is
1

9| relevant. Ihe truth is if you look at this case, Mr. Cherry '

i

l
10 said that this was a fact that ought to deny the construction

:

11 | permit. We said it wasn't because what Dow said they were
|

12 going to do was go ahead with the project.

()
_

13 Evidently we were right since the Board ruled that(

14 the license ought to continue and that Dow's corporate
i

|

15 | position was to go ahead.
i

i

16 | Q Okay.
I

|
17 | A Ncw, certainly, we need to provide that data on j

I.

18 1 what was relevant. This was cart of the crocess. We did
'

,

| i
J

19 that. Anybody can then make their case out of it. Someb^dy

20 did attempt to do that in this case.

21 And what Milt is pointing cut here is exactly

22 accurate of what we could expect to face when we got into that.

23 Once again, the quest ion is when are you going to get into it? '

!

24 I Q Once again, didn't you just tell me that af ter I
\ce rat Aeoorrors. Inc.

25 ! asked you ahcut the North Anna decision that if a fact could

i

I

_,- . , ,
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i

l
I

l
i

l' change the outcome of a hearing, it was material?

2' A Yeah. If I as a lawyer look at a fact and believe
!

3i that is so, I need to presert it.
(
\

4 Q Then, in light of this conversation where it is
!

!

5| stated by Milt that putting this information in the record
i

!

6: could change the outcome, wouldn' t it have been material?
i

7| No, not in my opinion. It never was.a
|

8 Q By your definition and Milt's opinion, would it

9 nve to have been?

10 | A Milt may have had a problem; I never did. I don't
li

11 ' think Milt did either. What he was doine was talking as a
!

12 ; lawyer to a lawyer. We had to look at that. And eventually,

()( 13 Our. Miller or Mr. Rosso and I sat down and looked at that j
,

.14 | very question. Whether or not the Michigan Division position

15 was a material fact that we ought to have to present.
I i

I
16 | I think Milton Wessel is doing a job that all

I

i

17 | lawyers have to do. And that is bring it up and discuss it
,

I t

18 _ and see if you think it is material. If you do, vou cut it
i

i
i .

> .

19 ' in. We ultimately reached the decision it was not.

20 Q At the point in time when the conversation was

21 taking place, did you disagree with Mr. Wessel's statement

22 that if all the information went into the record, the Licens-

23- ing Board could well have drawn the conclusien that it was

24 too tenuous and suspended the license?
An .eral Recor*ers, Inc.

25 A I dcn't want to tell you I disagreed with him. I

'
!

|

]- iF 1OI i' IJ lOJ '
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1
i

!

!

1| knew there was for sure that possibility that a Board could do

l'
i

!

2; that. My position on it is what I told you when you asked me ,

! l
'

i

S' the question before that as long as Dow's corporate position '

t' |
'

4| was w.'',at it was, we had a live winner.
,

|

I

5,' MR. REYNOLDS: Whatever .vou out in, is that what
.

i

;

6 ! you are saying?

| I

7' THE WITNESS: Yeah.

3, MR. CHARNOFF: Whatever else.
i

i

9 MR. REYNOLDS: Is that right?

!
10 , THE WITNESS: Yep.

i

!

11 ! BY MR. DA71BLY:
!

I

12i Q Let's back up again a second here now. Did you
s i

) !

( 13 ; just tell me that you wouldn't say that you disagreed with
!

! Milt's statement? i14
! I

I i

15 ; A No. I think it is possible that a Board could come ;
I r
'

i

16 out and say they weren't going to issue it, issue a construction
i I

i

17 ! permit. |
| >

'
I

18 | Q Based on the tenuous relationship between Ccw and '

i

19 ' Consumers?

20 A I think it is pcssible that a Board could ccme up

21 with tha t . I think it would be error, but I think they could

22 do it.

23 MR. CHARNCFF: Ycu are saying daey might misunder-

24 stand the significance of those background facts relative to
Ace Mal AfD0f*tri, Inc.

25 this corpcrate position; is that what you are saying when you

.n,.~
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1
'
i

i
'

1 ! say it might be in error?
i

!

1| THE WITNESS: Yes. It has been our position
|'

| !
'3' throughout if you go back and look that this Board in view of

'
i

4: Dow's corporate position could do nothing, but go ahead
i

|!

S' because the Board is not empowered to make Dow's decisions for |
i

i

6 it.

i

7, BY MR. DAMBLY:
|
;

8| Q Agreed that that is your position, but if you had
!

9| the feeling and you won't disagree with Wesse?.'s statement
|
!

10 ! that the facts if all put out could have led the Board to
i

11 i a different conclusion, do you think you were under a duty
i
I

12 to put that in?

()
13 A Into my direct testimony?1

14 C- Well, I assume --t

!
l

15 | A Put it into my direct testimony?
I !

16 Q Of course into your direct testimony. !
l

I i

17 A The answer to your question is exactly what I i

! !

!

18 | answered. We took a look at that based on what Milt said and
i

19 decided it was not material. So, nc, I don't have a duty

20 to do tha t . And I do have a duty to turn it over and allow

21 other parties to look at it. We did do nhat.

i

22 ' MR. REYNOLDS: Can I ask a question that might

23 , maybe clarify this for everybody? And we should have it on

24 , the record anyway.
A c. uni % = m n.inc.

25 Is your question whether Mr. Renfrow considers it
,

l

315 187!
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|
|

!
i

1 =aterial if the fact is one that could conceivably have changed"
i

2' the outcome or reasonably have changed the outccme or neces-

3 sarily would have changed the outcome? And if you are not, the

|'

4| way I read your question is you just say "could change." And
i

!

5' maybe if you refine it in terms of those, we can at least

6, get clear on the record where his view stands on it.
I

7| THE WITNESS: I think that would be helpful because '
|
,

I

3i it seems to me we have been --
.

9 MR. REYNOLDS: It could change. "could change" is
!

10 ! a very nebulous phrase. And maybe if we approach it that way,

11 we can refine whatever the vie'es .
i

12 i MR. DAMBLY: The Federal Rules define relevant,

-

( 13 , evidence.
I

\
-

14 THE WITNESS: But that is relevant. And you are j
1

15 talking to me about material. And they are two dif f erent |
i

i
i

16 ! things. Trial lawyers use them together, and they are not j

l i
,

17' the same. '

| !
i

18 ! MR. REYNOLDS: Go ahead with your question, and
i
i

19 ' we will work through it that way.

20 MR. OLMSTEAD: Okay, are ycu aware of the f act

21 the Federal Rules of Evidence do not use the word " material"?

22 THE WITNESS: With regard to the admission of

23 ! evidence, that is accurate.

24 MR. OLMSTEAD: Are you aware of the fact that the
sc. man nemmes. Inc.

25 Federal Rules substitute the term "of consequence" for the

r 00
h3 'l U

1 ,
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|

|

1 werd " material"?
i

2I THE WITNESS: It depends on which set. I know that
i

! I
f

3j they changed the rule; I don't know exactly when it was.
t

i

i

4! MR. OLMSTEAD: Maybe if I read the rule.
!
i

5! " Relevant evidence means evidence having any tendency
I

6 ! to make the existence of any fact that is of consequence to

!

7 the deter =ination of the action more probable or less probable

8I than it would be without the evidence."

9 THE WITNESS: I have no problem with that, Bill.

10 This evidence is relevant.

Il MR. OLMSTEAD: This is Rule 401.
!
i

12 1 MR. ZAMARIN: Which is the definition of relevant?
r

( 13 MR. OLMSTEAD: The definition of relevant.

14 THE WITNESS: And I have no quarrel with that.

15 MR. OLMSTEAD: It does not include a definition of

16 material because it does not have the word " material" in it.
!
!

17 ' That was dropped in favor of the words "of consequence."

i

18 Is this fact of the Midland Division position in your;

i

19 opinion of consequence to the decision that the Licensing

20 Soard must reach?

21 MR. CHARNOFF: In light of the f act that there was

22 ' a subsequent Cow corporate position taken.

23 MR. OLMSTEAD: Acknolwedging the f act that there

24 i was a subsequent Dow corporate position, but that one of Ccw's
A. re amomn. inc ;

25 ' lawyers felt that if this fact were brought out, it would

., c 1QO
|

,
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i

i

I
;

I lead to e suspension.

2 T3E WITNESS: It is not what he said. You ask
i

3| me the question of what he said, and I might be able to answer
t i

t

_ 4| it. Bill, I don' t want to pick words with you. I want you

5| to know my position up front as in the brief. There is a
|

6| difference between relevancy and material. A lot of lawyers
!

7| do not make it. Lawyers have an obligation on a material f act
!,

8| to affirmatively present that to a Board. If it is material,
!.

9 you are under an obligation to present it.
i

10 ' Our position was that the material fact in this

11 case was Dow's corporate position. We reached that after a
i !

12 ' lot of study, and we presented it. This issue of the Midland! l

()
| 13 Michigan Division position is clearly relevant. There is no

14 affirmative duty to present relevant evidence to a Board.
,

i

|

15 | You do have to make it available to the opposing |
.

I16 parties. We did do that. We very clearly did that. We were i

i

17 ' not hiding anything.
I

18 MR. OLMSTEAD: I think that I understand what you Ii
i i
'

i

19 are saying. And I think that what we are trying to ascertain i

20 , is whether there were other material facts. We are not

21 arguing with you about whether the Dow corporate position was

22 material. '

23 What we are asking is whether the Midland Division --

24 THE WITNESS: Our considr/ red opinion is it is not
sa na, nexmn. nne. |

ec . . '" material. ,

f

315 190,

.
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I

i
1
1

1i MR. CHARNOFF: I sug. cost that we are a little
1

.

2 extended, I think, from that inquiry standpoint. You might !

!

3i argue with Rex, but I think what the witness has said on the
i
.

4 position is that this specific fact, you do want to inquire

5! into, naturally. The Michigan Division position in his judg-
t
;

6| ment and he has said in Mr. Wessel's judgment, too, was not
I

7|: material. So he has answered your question.
I
i

8, MR. OLMS TEAD : Well, I beg to disagree with you
|
,

9' because I don't think we have had a common deff.nition of

10 ; materiality. And that is what we are trying to clarify.
,

I
11 i I do not disagree with his statements it is not material

!

_
12 , provided I understand what material is.

~

13 MR. REYNCLDS: Bill, maybe the way to ask him your

14 question is to ask him wh3ther he considers it to be a type
I

I
15 of fact which is of consequence such as the outcome of the

i
16 proceedings would in all probabilicy over whatever that i

,i

17 j happening is in the rule being affected by that fact. |
t !

18 MR. OLMSTEAD: I thought that is what I was asking i
j
i !

19 him.

20 MR. REYNOLDS: We just have done it in terms of

21 the word " materiality." If you want to do it in words of

22 "of consequence" in the context of probably affecting the

23 outccme --

24 ! MR. OLMSTEAD: I don't wanc to argue with you.
Am trat Reportfir1, Ific.

'

25 MR. CEARNCFF: I think he has really even answered

'

315 i9i
__
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I

I

1 that question by telling you that the Licensing Board had

! that f act in front of it when it made the decision. And
2|

,

'

3| obviously, it was not of consequence. That is what his
r 1

i4 testimony was about ten minutes ago.
I

i

5 i MR. OLMSTEAD: I heard that about ten minutes agc,

i

6| but we are talking about a period of time now when we didn' t

i

7| know what the Licensing Board said it was going to be.
i

8 MR. POTTER: In the interests of the transcript,

!

9 possibly we could argue this off the record. Maybe you want

10 i this on thn record. Maybe we could just get an agreement on ;

,

}

11 i the record.
:
i

12 ' MR. CHARNOFF: We may be almost finishet.

N, *

13 MR. OLMSTEAD: Off the record.i'

s

14 (Discussion off the record.)

!

15 ' BY MR. DAMBLY:

i :
t

16 i O Back on the record.
i

,

17 | What I was going to ask about ten minutes ago, in

| I

18 j terms of your view at the time of the September 29, 1976,

!

19 meeting -- well, I will put three choices , and if I don' t

20 give you enough, make a fourth one yourself. For a fact to

21 he material, did you think that :

22 A. It had to be a fact chat would change the cut-

23 come necessarily of the proceedings?

24 B. A fact than could change the outccme cf the
ACS ! Tab R tO3,Tt,1, I rc.

E proceedings.

315 192 i
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i i

l
!

!

i
^ l' C. A fact that by really a vast stretch of the

i

i
+

6

2j 1magination might have an effect on the outcome of a proceeding?

I
3' A None on September 29.

i

/ '

4 Q You didn't think any of those?

SI A September 29, we had not even got to discussing
i

I

6! that. My position on September 29 was that it didn't make
I

!

7' any difference that it was relevant.

i

8; Q You didn't understand my quescion.

9 MR. REYNOLDS: Let him answer.

10 THE WITNESS: Yes. You need to get it. It was

i
11 1 relevant and, therefore, I didn' t even need to get to the

,

i

12 ! Issue or materiality because of the nature of these proceedings..
,

b/
13 ||I wanted it in.( ;

i

!

14 | BY MR. DAMBLY:
!
i

15 Q I undersatnd. My question was in your mind, what
i

16 ! was the definition of material?
I

,

I i

17 j A I didn't get to the definition of material on the t
'

|
,

18 ! 29th. I didn't care. To me, it was relevant, therefore, we
i

19 ought to put it in based on what I knew about these kind of ;

i

20 4 proceedings.

21 Q Today, aga_n, which of those alternatives wculd

22 you consider? What would you consider to be a material fact --

23 one that would change the ourccme, one that could change the

24 outccme, or one that had some kind of just very distant
ACE N31 R fCo r'Tr1, I nC. '

25 potential possibility that --

315 193
,

,



._

130
t ,
i i

I I

!

r~ l| A On your first choice, it would clearly be material.
! >

,

2: On your third choice, it would clearly be lo t . And on your |
|

!
i

3I second choice, I would have to look at each case individually
(

4 to make a determination.

f

5? Q Okay. You didn' t have to deal with the question
d
|
.

6| yourself, you #elt at the time, because you wanted it in?

I

7 i A Gn the 29 th, that is accurate.
;

i

MR. PG ?TER: Because he considered it relevant.
S'I |

4

9! That is the other part of the equation.
.

I

10 ! MR. CHARNOFF. No. He considered it was relevant,

il but his testimony was it would come in anyw.y.
,

12 f MR. POTTER: For whatever reason, I understood him

(.
b ~

13 to say he considered it to be relevant.

14 BY MR. DAMBLY:

i

15 ! Q Just to wrap it up, Mr. Wessel did make the j
i I
.

-

|
16 { statements that are here? |

i

! l

17| A That is accurate.
i

|

13 ! Q And in those statements, did vou have an imoression :
I

t
'

i
19 from what Mr. Wessel said as to how strongly he felt inclusion ,

,

20 o f th ' material in the direct testimony cr in the . earing would

21 aff t the outcome?

22 ' A I didn't think that Mr. Wessel was ever ccming from

23 the cutccme when he expressed this.

2d Q Where did you think he was ccming frcm?
nce' ras Aeoor ers, :nc,

25 A Ouring the entire conversation that I had with

,
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1 i

i
i

I

1 Mr. Wessel, which was the first time that I met him, the .
-

( I

|i

2| impression that I got from Mr. Wessel was that he was pro- ;

i !

3 tecting his cliant in the best way that he knew how. I did |
/ ! ;

I
!

4- not agree with him at all as the basis for the conflict between
|

i

I
5t Mr. Wessel and I on our two approaches.

,

6|i Mine was to put it all in. His was not. It is

7| not to say I thought he was wrong legally. It is that based'

|li

8; on the experience I had in these proceedings, I didn't think
,

9{ that the way he wanted to go would get us to the end that we

! I

10 ' wanted to get to the quickest way possible.

Il Q What advantages did you see to putting it in in the
i

12 . direct?
,

kJ !
13 ' A Because every case that I have ever been in on

la 1 the NRC -- and I have been in on a lot -- it always comes in.
,

l
15 l If it comes in on cross examination, it is sicppy. Your |

l
16 , witnesses get killed. It takes a long, long time. And you

'

i
'

i
i

17 | never have the opportunity to go back and put it back in the ;
|i

18 | way it truly happens. !

I

19 My approach, therefore, is to put it all in the

20 ' first time around, get it all out so you have scme control
!

21 over it. Con't spend your time arguing for points you are

22 going to lose in front of a Licensing Board anyway. It takes

23 too :.uch time . It is a wasce of everybcdy's =cney.

24 Q Did you communicate that to Mr. Wessel?
ACS fral AftX3rtert, Inc. ;

25 A I don' t kncw if I communicated it exactly that
c
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.
I

I
!

^ l way, but, yes, sir, we did have discussions about it.

2i Q There is some discussion on page 13 of the Duran
i i

notes. If you will refer to those. Maybe if you would read |3!
|( <

4! page'13.
,

!

i

i
5 A Okay.

1

i

6, Q There is an indication in several places on that

|

7; page that Mr. Bacon wanted to know the things that Mr. Temple

!
8' was going to have to say if he was pressed for reasons behind

!
9| his decision, his personal opinions, things like that. Did !

I l
!

10 ' Mr. Bacon indicate to you why he wanted that information :

11 , did he convey it to Mr. Wessel?

12 A I think he did. Probably it was because of a

ks !

13 | conversation I had with Judd where I told Judd that that

14 stuff was going tc come in and we needed to know it before we
l

15 |
I

put Joe on the stand so we could get him ready to testi:y.
i .

16 f And Joe was pushi ng for it, to get it out.
,

1 I

i i

17 ! I wanted it, too. I wanted to know what it was he ;
i i

I !
'

18 ; was going to say on the stand. I did not think there was a

19 chance at all that that type of information wculd be excluded,

23 and I wanted to know it before I put a witness on the stand.

21 Q Did you make these feelings known or did Mr. Bacon

22 make these feelings known to Mr. Wessel?
.

23 ' A No, I did.

24 , Q At the top of page 14, it says, " Rex stated ""'-
:cm sai Reporters. Inc. '

25 Bremmer, who is Brenner, told them that if Icw doesn't have a
i

)
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i

l
i l

i

-

1| witness there , then he, Brenner, would subpoena Dow's witness.
,

2j Milt asked if it wouldn't be better if Dow let Bremmer
!

3 subpoena Joe Temple. Rex stated he didn't think this das the
(

o best thing to do . "

5 In view of the controversy between you and Mr.
,

1
& Wessel or you and Dcw at the time of what should or shouldn' t j

|

7| be included, why did you rule that option out?
'

!

Si A Once again, it was from the plr ce that I came from
!

! with regard to these proceedings. It appeared to me that the9

i

10 , material fact that Consumers absolutely had to let the Board
I

11 i know was what Dow's position was. I don't think it is a way
I

12
_ for a lawyer to make a case to allow soms other party to

(|f 13 subpoena their own witness in order to make a catGrial f act

|
14 | that they need presented to the Board tc be done, |

i

|
15 so I didn't think it was a goed idea. I had, I ;

I I

|
16 ' guess, talked to Larry on the phone and said, "Well, just in |

1
'

17 | passing, maybe I won ' t have the Dow witness. " And Larry
t

18 had said, " Good. You do that, and I am going to subcoenai

l
'

19 him for sure."

'

20 MR. CHARNCFF: Larry is Larry Brenner?

21 THE WITNESS : Yes, Larry Brenner. That is what

22 that conversation came out of.

23 So nhe answer to your quesrion, bottom line, is I

- 24 still think it is a terrible idea.
Aci a n.comn. inc.

25 t
i

,.

1 :
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I
,

!

^ l BY MR. DAMBLY:
l

' '
,

2j Q Okay. During the meeting, I guess you adjourned I

t,

3' for lunch, and after you adjourned for lunch, you returned, |
/ !

l
-

4 and Mr. Temple was then present; is that correct?4

:
I

5 A No. First, we had a short conversation before we |
|'

6' talked to him about what we were going to do about Judd being ;

.

7' present in the room on sensitive issues.

8i Q And how was that resolved?
'

|

9; A That Judd would not be in the room.
I

10 | Q Okay. On page 16 of the Duran notes, there is an |
i

11 ! indication that following some discussion wherein Mr. Temple
i

12 ' indicated you had a concern for other parties being able to

(- '

13 probe his personal reasons, you were handed a preliminary

14 statement that had been prepared for, I guess, hr. Temple to
I

15 | read into the record; is that correct?

16 ; A Yes. '

i i

I
17 ! Q And what was your reaction to that statament' '

18 A I thought it was the most asinine thing I had ever
1

19 heard a trial lawyer suggest be done. I don't even remember

20 what it was.

21 Q Co you have a reascn for that?

22 | A Well, you have read the statement which I believe
,

23 there is a copy of. I think the thing speaks for itself.i

24 ! MR. CAMBLY: Could we get a copy handed tc him so
2a ne Reoomn, inc.

25 that he will speak for the statement himself?

31b" ) )0 '

,
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| |
| i

i I

i i

11 Have you located it?
I
i

2, MR. REYNOLCS: I'm sorry. The witness has a copy ,

i 1

3| of the statement in front of him.
t
i

,

i

4; Maybe just to make sure we are all looking at the
1

5! same thing, I have handed him Exhibit CC, Midland Intervenor's
i
i i

6{ Exhibit 60. I

i

7 ! BY MR. DAMBLY:
+

8, Q What about this struck you as particularly asinine?
|
i

9| A Well, I had been talking with Milt all morning about;
I

;

10 | him not wanting to get Joe's personal opinions in. And then |

|

11 ! what he proposes i~s that Joe stand up add make a statement
i

.

12 j which invites somebody to talk to him about them. That first

ks
13 ' off,

la Second off, have never seen a witness stand up and!
t t
'

l

15 j read this kind of crap before he testifies to anything. t

Ii
i

16 | My father talks about waving a red flag in front of a bull. |
i

| !
17 : That is generally my opinion of this. |

|
i

18 Q Maybe I shouldn't have skipped over like I did,

19 bun just before you were handed this thing, there was,

20 according to on page 15 of Mr. Ouran's notes, apparently scme

21 discussion as to that Mr. Temple was concerned about his personal

22 opinions getting in and whatever.

23 Co you recall any conversation to that effect?
,

24 A Yeah. I always found Joe Temple to be real, real
i

ac. ni a.comn. w.

25 straightforward. I enjoyed working with him a lot. And he
!

315 199
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i

i
i

!

I

I! just said, you know, look, he talked about his personal |
''

<
i

i

2| opinions and where he was and that he didn't want to have to

|
3 put them o ut . |

1
,

4; And I was always real clear from Joe that Joe was j

5 not going to do anything, but get up on the stand and tell

6- the truth. I have a lot of respect for Joe Temple. If I had

7 a company, I would like for him to be one of my employees.
t
!

8| He always told it the way he saw it even if other people
i
1

9; didn't agree with him.

I
10 Q Did Mr. Temple at that time indicate any desire to

i

II have either the negotiating positions or the Michigan

_ 12 : Division positions put into the testimony?

k- 13 |'
| A No, he didn't indicate any desire like that at all.

I
14 What I got from Joe was that he wanted to know what it wasj

!

15 that he needed to testify to. And there were some things |
| !

16 ! that he preferred not to get into like his personal opinion, fI
i !

17; some things that he personally had not done, and that if there j
i

18 - was a way around it, he, you know, did not want to have to
I f
'

!

'
19 do that. And he would tell the truth about whatever was

20 asked of him.

21 Q Did he express any desire not to have the Michigan

22 Division position put in?

23 , A He didn't express a preference or a nonpreference,

24 el:her way, en that particular subject. The best that I can
Ac. ,rw n oomn. inc.

25 ' recall,

!

r onQ
3 lVV
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! j
i I

I,

i
i

1i Q When you said a minute ago there were some things
'

! I

i |

2* that he wasn' t personally f amiliar with, are you referring
|

3 to your affidavit, I guess December 30 affidavit, again on
1

(
4 page 4, which indicates close to the bottom, "Mr. Temple

5 expressed his concern being asted to testify to matters which
1

61 had occurred prior to the time he became head of the Michigan

7I Division"?
t

I

8| Is that what you were referring to?

9 A Yes. And there was also some technical things
1
i

10 I that while he was aware of, if you would have pressed into
,

11 I him very far, his depth on the actual technical issues was

12; not that great. He relied on other people to provide him

-"

13 | that. He was a little leery as he should have been of that.(

14 And he let us know that.

15 i 0 On page 17 of the Duran notes --
i

| |
16 | A Yes. '

;

I |
17 ; Q -- the first complete paragraph, I guess the last

I :
'

i

18 ; 2 sentences indicate " Rex pointed out that he would rather Dow

19 err on the s. 'e of too much on their outline rather than not

20 enough. Pnx observed he had to get into a lot about Joe and

21 his " all gs on the matter. "

22 A Yes.

23 Q Did you make those statements?

24 A Yec.
Acs rW Reporters, Inc.

25 | I want to be clear with you. At that point, that
s

I
'

4
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,

I

i

l did not mean we were going to present everything that Jce

2| wrote up either. It meant that for a first draft, we wanted
! l,

,

3i it all. Then, we would take it and look at it, determine !

l,,

, ,

i

4 what needed to go in and what didn't. [

I

5 Q During the September 29 meeting, did you ever get
|

!

6; the impression or the feeling thac Dow wasn' t playing 100

7; percent straightforward with Consumers?
|i
i

i I

8| MR. POTTER: Can I ask you to define what the heck
i
+

9i you mean by not playing 100 percent straightforward?
!

10 ! MR. DAMBLY: You can ask. I don't think I can
,

I
11 l answer it.

i

12 | MR. POTTER: Well, if you can't answer the question,
-

I

13 | I don't see how the witness can either.
s

i
t i

14 Go ahead. I am just going to put the objection on

15 the record, then. i

l

16 MR. CHARNOFF: Let me ask --

17| MR. DAMBLY: I think that is fairly clea.. :

| I
t

18 MR. CHARNOFF: -- this is a question and answer.
,

i i

19 Are you suggesting a --

20 BY MR. DAMBLY:

21 Q Strike the 100 percent and say, did you get the

22 perception Dcw wasn't playing straight with Consumers during

23 that meeting?

24 A I am going to have to answer your question this
.tc. .-v m.cor m. inc.

25 , way: To me, the Dcw issue was real simple. It should have

'

') ri s
} } r-J L d'
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i

,

i

li been the easiest part of this case to handle. And it was 1, . _

!. |
,

I2; being made real difficult for me to get what I wanted to. |
| t

|3| And whether or not they were playing straight with me, I
t

'

1

4 ! didn't really know. I needed to see the documents to do that.

5| I was having difficulty getting to see them.
,

I

6- I wanted the witness to write an outline in his

7 own words. That is my particular style of having witnesses '
i

i
;

8' prepare. I was having a lot of difficulty getting that done.

9i Insofar as were they playing straight to me, were j
i |

10 | they lying to me, I never got the impression that they were. !

|

11 ) But I was having a lot of difficulty getting what I considered

12 routine answers to things. And I could see where they had a

''
13 problem with some of them. j(

14 I Q As a result of the September --
i
l i

15 A Let me answer the other part of that question, and |
1

16 I will get it all done at once. The o ther thing that I got !
: !

I' ' out of the meeting was that it was going to be difficult to !7

,

18 get exactly what I wanted that I was going to have to get

19 real specific. And it was real frustrating because I needed

20 to get real specific, and they had all the information.

21 So it was frustrating also. Remember, at that time,

22 ; we had not seen what the Dow corporata position was based

23 on, and we were just learning what the Michigan Division

24 position was based on.
,

Act . ras Recortais. Inc. .*

25 Q As a result of the September 29 meeting, do you
,

I

I - p <e7
0 N

.
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,

I
I I

i l
l! remember who was supposed to take what steps next in the

i,

-
- !

i

2| Temple preparation?

3 A Yes. I think as we left at that, they were going
<

4 to prepare a draft of Joe's testimony. And I asked that
I

5 Joe do that hi.nself . And they were going to give it to us,
i

|

6 and we were going to come back up.

7: At that time, we still thought we were going to

8 hearing on October 6. And we were going to do an oral Q and A
|
'

I

9j because we didn't have time to prepare written testimony. I

1

10 | I believe that is how we lef t that meeting,
r

i11 ' Q How did you reach a.1 agreement that they would

12 | prepare the testimony rather than yourself?
I

13 A Yes. The answer is yes, it was agreed upon, and
"

r

14 the thing that I wasn't clear about, whether or nut I was

15 ; actually going to get Toe's version or a version from Lee and
I

16 I Nute for Jce. But what I wanted was Joe's own version.

17| c R. REYNOLDS: You said Lee and Nute.
I '

18 i THE WITNESS: I.ae Nute and Milt Wessel. I wasn't
!

19 ' clea. what I was going to get.

20 Did I answer that? That was my only uncertainty.
.

21 BY MR. DAMBLY:

22 Q Yes,
i

,

23 okay, as a result of the September 29 meeting, at

24 the end, what was your view at that time of the Iow-Consumers
Acs rat Recor+srs, Inc.

25 relationship?

} } b .bb I
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l

!

i

| .

I1 A Are you asking me in terms of -- what are you asking|
,

I.
r

!2! me in terms of?
!

!

3. O Well, your personal perception of the relationship
.

.

( t
I
i

4 between Dow and Consumers. Was it an adversary relationship, i

5 hostile? Were they still the best of friends, trying to help '

6| one another 100 percent? What was your personal perceptarr

i

7i of that relationship at the end of the meeting?
!

8I A So at the end of the meeting with tegard to the
|
|

9j licensing hearing, I was still of , view that Dow was.

i

10 going to provide a witness and set forth Dow's position on

I

11 | it, that it was going to be much more difficult than I ever
i

i

12 ' anticipated to have it done the way we wanted to do it.

C
( 13 And I still believed at that time that it would be

14 ; done in a way that would work.
!
i

15 ! Q But my question was directed to the total relation-
!

16 ship between the two companies .
I
!

17 ! A I got it. That's why I asked you the question.
I '

I

la , I think the question you actually want me to answer
> i
f

19 is with regard to the contract, is lu not?

20 Q I don' t know that I can separate one from the other.

21 A Good.

22 o It seems to me if two ccmpanies are fighting tooth

23 , and nail --

2d , A I got it.
ACE tral RfCIOrTtr$, Inc.

25 . MR. RZYNOLOS: Let me see, because I think for the

Ci

1 .

s
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.

l>

l,
!

!

1|
record, it should be clear, are you asking him what his per-

I

2| ception is of the relationship insof ar as his dealings with I
,

f

3; Dow people during this meeting or are you asking him his I

II
J

,

4! perception of the relationship between the two ccmpanies '

I

i

5! overall after walking out of the meeting?
I

6 MR. DAMBLY: That was my question. Based on all

l
7) of the knowledge he had up to this time and based on what

i

!

8| took place at the September 29 meeting, his perception of the
:
.

9! overall relationship of the two companies.
f

I
10 MR. CHARNOFF: And did you ever think about thatj

i

11 f question at that time?

!

12 THE WITNESS: ,I am going to have to answer your

/ 13 question this way: as we got into the case, Mike and I
I

14 | talkel about the f act that we had a potential ethics problem
i

I15 that we had to be aware of all the time. And that was the
I
i

|

16 | fact that there was ongoing negotiations between Dow and |

! !
l !

17i Consumers. And I was to make sure that Isham, Lincoln and :
|

!
'

18 Seale was not co get involved in that.
|
,

19 I did not get |nvolved in that at any time. So I

20 never looked at it in that point of view.

21 I do have to clarify that because I did push on them'
i

22 i to resolve them, but I didn't get involved in them. So I

23 never locked at it frcm what I would call the overall position.

24 What I kept focusing on was what was Cow's and
sc= vai aeoomn. inc.

25 Consumers' positior with regard to the suspension hearing

i

.
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|
I
i

~ 1| and what was Dow's position with regard, ultimate position
!

2 with regard, to the contract.

3j When I came out of the first meeting, my perception ,i

4 of their relationship basically never changed which was that
i

SI they had some problems to resolve. And from what both parties |

| |
6' told me, there was nothing standing in the way of having them |

7; resolved ; cept personalities.

I
r

8j There was never any doubt in my mind th : the
!

9I issues that were outstanding were going to be resolved between

10 the two.

II BY MR. DAMBLY:
|

12 Q At that September 29 --

C_'
13 | A Truthfully, throughout the thing. I looked -- you(

14 know, when we ultimately got to what was open, it became

15 readily apparent to anybody that with just a little time, ,

i

,

16 they would get together and resolve their issues. They bo th |
| f

i7j wanted the same thing. They both wanted steam and electricity |
'

,

i i
!

18 from the plant as soon as possible.

19 MR. DAMBLY: I think for the reporter and myself,

20 I am going on to the October 12 meeting, so this would be

21 a good time to break.

22 , (Whereupon, a recess was taken.)

23 ' 3Y MR. DAMBLY:

24 ' Q We are back on the record.
Ac. ni a.mmn, inc.

25 Between the September 29, 1976, meeting and the

; 315 207 ,
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,

!

- 1] next Temple testimony meeting, which I believe occurred on

2| October 12, 1976, did you have any discussions with Dow j
i !
. ,

3 personnel?
/ ,' 4' A I don't remember. And Lee Nute and I talked

|
!

S! ghite of ten during that whole period in there. So it is quite
I
!

6 possible I talked to him on the phone.

!

7! Q You don't have any recollection of what it would
i

|
8 have been about?

9 A No.
I

10 Q Do you recall any discussions with Consumers

11 ! Pcwer personnel between that same time frame?
|
i

12 ! A I was with them all the time. I don't remember
. l .

i

( 13 1 any specific discussions.-

14 Q Did you in that time frame or in any time frame
!

15 | have ciscussions withthe Dow Board of Directors as to how !
t

I
li .

16 j the Dow corporate position was reached? |
i ii

t17 : A No. :
I

'

'
i

la i Q I believe you your affidavit of December 30, 1976,

!
19 on page 5 -- you don't really need to refer to it -- you '

20 indicate that you had a meeting on October 11 with, I believe

21 it was, Mr. Miller and Mr. Rosso at Isham, Lincoln and Seale

22 in which you discussed the Temple testimony.

23 ' I believe at that meeting, you agreed, it states

24 here, anyway, it was agreed that the Dow corporate position
Aa ru a comen. mc -

25 was the only material :act necessary for direct testimony.

i

,n,

\J - U
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- 1 How did you reach that decision?!

6 :
1 i

'

2 A Took a look at che decisions regarding materiality

3 and what was required: took a look at the facts as we knew
I,-

-
1

4j them as o f the time ; and reached a conclusion among the three

5 of us that the only material f act was t.1e Dow corporate
i

!

6; po sition .

7 Q Was there any discussion between the three of you

8 as to whether or not inclusion of the Michigan Division
!
,

9 ! position, current negotiating position, a history of negoti- i
!
f

10 | ations between Dow and Consumers, could have an effect on the
i

11 ! outcome of the suspension hearings? I
,

12 i MR. CHARNOFF: Could I have that question read
'

(')
< 13 back?'

(

14 . (The pending question was read by the reporter.)
i

15 THE WITNESS: Do you want to know for all of those
|

| .

16 | things? !
l,

l

17 ! BY MR. DAMBLY:
'

I

18 ! '
Q Yes.

i

19 A I don't think we discussed the history at all.

20 I think probably we did touch a little bit on the current

21 nego tiating pcsitions . And in the suspension hearing, we

22 determined they were not relevant.

23 And to protect ourselves for the final envircnmental:

24 statement, one of the things we felt that we needed to do
Aa ini a.comn. inc.

25 for what I will call the large hearing would probably include
-.<r

*
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!

|

- 1| those. '
;

I

2) We did talk about the Michigan Division recom-
' |

I,

3i mendation. I don't think we talked about it in terms or it '

i

/
i

4i affecting the outccme. I don' t believe that is the test.
1

S| We used the North Anna decision and the tests in the Federal'

I
i
I

6; Court to take a icon at exactly what materiality meant,

7| basis of our decision on that.

8|i Q I have finally located the North Anna decision.

9| It is cited in Shaw, Pittman Consumers Power briefs that were:

I

10 ! filed in 1979. And the statement is on cage 23 of that
|
'

11 |I brief. And I don't knew which page 23 because there are

I

12 : several different sections.
I,

13
g From this perspective, the Commission held in that

14 | case, referring to North Anna which was cited above that
i

15 | the materialit.y should be judged by whether a reasonable
,

|

16 | staff membe: should consider the information in doing his
.

t ,

17 | job. |
| '

,

la ; Is that the standard that you were locking at at
!

19 the time?

20 A One of them, yes.

21 Q Did you have an interpretation of what that meant

22 cr could you give me your impression of what that meant?

23 ! A What we actually looked at was whether or not there
i

24 , was an affirmative chligation for us to present that in cur
Aca rW Recoturs, Inc. ,

25 , direct case. What we concluded was that there was not; that
,

I

!

'

315 210
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- i

1 the Dow position was as it was, as it was stated, and that

!

2 all the machinations that went on in reaching that decision j

|i

'

3 were not necessary.
!~ l

4| Q My question was --
i

l
i

5, MR. REYNOLDS: Not necessary for the direct? !

|
6: THE WITNESS: Not necessary -- all the machinations

*

i

7' that went on to reach that decision were not material facts. j

8| BY MR. DAMSLY:
i

I

9j Q My question was: how did you interpret the standard;
ii

10 of what made a fact material? What was the consensus opinion |
I

,

11 | of yourself, Mr. Rosso and Mr. Miller at that meeting as to'

,

i

12 ! what it took to make something a material fact?

'
~

13 A I don' t know that we actually reached a consensus

14 that you could set down as a rule. As I understand the rule,

i

15 | what is required is that if it will do it, if it will affect
I -

- i

16 ! the outcome, you are required to do it. If it wouldn't affect j
i :
I '

17 , the outcome, you are not. And that what each lawyer is re- i

l. I

18 f quired to do in each case is look at the fact and make a |
,

19 determination.

20 i We did that bases upon our own judgment as attorneys.

21 using the guidelines that we had that the fact was not

22 material.

23 , Q You came to the conclusion at that meeting that had
i

24 the things that we had discussed previously that Mr. Wessel
Ace erv arx m n.inc.

25 was referring to back on the September 29 meeting, the
nei
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.

!
t

i

1 whole background, Mr. Temple's personal views, Michigan

2 Division current negotiations, had that been included, it would

! l
3 not have had any effect on the outcome of the suspension? |

1
/ i

4| A Yes. And I think we were ultimately proved right
,

I

5|
by the Appeal Board of the Supreme Court and everybody else 's

6 decision on the matter.

i

7 Q Am I correct that had you concluded that the1

!
:

si inclusion of that material would have affected the outcome,
!
i

!9 then you would have felt an affirmative obligation to put it
;

lo i in the direct testimony?
!

11 1 A I think if we had determined that was a material
i
4

12 fact, absolutely we were under an affirmative obligation to
i

b 13 put it in the testimony.

!

14 | Q We are in agreement that material facts cannot be I

|
'

i

15 : just submitted in a bunch of documents and lef t to intervenors
|
,

i

16 | or other ocposing parties to bring out? |
| |
i

A Yes. As long as -- I En not clear that you are j17 j

i

la ' clear on what a material fact is. Cite me the Federal Rules .

|i

19 ' of Evidence on admissibility. And I am not --

20 Q I u.derstand those.

i

21 A I just want you to know that I am no t cle ar .

22 Yes with regards to where I am about materiality,
i

22 That is accurate.

24 Q I am not at this point trying to have any miscom-
Aa er= a.comn inc. '

25 ! munication --

a 1 's
3 )r [_ I i- i}
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i

I
:

- 1| A Yes.:

2| 0 -- on whatever you consider a material fact. And

3 I guess that is something that is going to end up being
/

l
4| determined by the Board scmewhere along the line. But if you

5 had in fact concluded something was material, we are in
i I
t

6 agreement.

t

7| A We would have had an affirmative obligation to put
r

!

8- it in.
|
,

9 Q That cannot be lef t to cross examination for some-

10 | body else to pick up or anything.

Il i A Not as I understand the rule on materiality.
|*

.

I
12 : Q Do you recall if there were any drafts of Temple i

! |

i

i 13 i testimony circulated between the September 29 and the October
1

i

i

14 j 12 meeting?
i !

15 | A I believe that we got a copy of one. !
,

i I
16 Q And that would have been prepared by whom? !i

| |

!,

17 j A Well, I think later -- I am goinc rrom memorv or , ;
'

i

I18 I believe, the Duran document. I think we found out later i

i

19 Mr. Nute had actually prepared that draf t.

20 0 Co you have any recollection -- and there is an

21 ' Cctober 6, 1976, draft apparently that was mailed -- this is

22 in ycur affidavit again, it is in the record in numerous

23 places -- that was mailed to you -- of the Temple testimony

24 which Ccw had prepared based on the outline that you and Mr.
Ac. a a. corr.n. inc.

25 Bacon had presented at the September 29 meeting?
i

31" 217
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I
.

I

!

1 A I have no independent recollection of what that i

t

i

2 looks like, and I am sure that haccened. !
,

I
i

3' MR. DAMBLY: Could we get that draft provided to |
t i

'
4 Mr. Renfrow?

,

i
5 THE WITNESS: I have that document in front of me. t

|
6! BY MR. DAMBLY: I

I
'

.

7; Q Do you want to quickly skim it or not, whatever

i

g| is necessary?
! .

|
9; My question is: what was your reaction to the

|

|
'

10 . document? Did you feel that it ccmplied with your request
!

|

11 ! or supplied the information requested in your outline?
i

12 ! MR. REYNOLDS: Do you want to see your outline?
i

| 13 THE WITNESS: No. I have got it here.

14 MR. REYNOLDS: No, your outline.

15 ; THE WITNESS : It is attached to this. |
'

|
16 MR. REYNOLDS: Let the record show, before answering;

I

17 ; the question, I am going to show Mr. Renfrow his outline that
|

!
'

18 you referred to and ask him whether the draf t that he is look-

19 ing at, that we prepared of Mr. Nute contained all the infor-

20 =ation that he called for in the outline.

21 THE WITNESS: I have reviewed this . There were a

22 coucle of things that were still not provided. I think the

23 big one is the decision in region, Michigan Division, in view ,
_

24 ' of the contract states this subject will be covered in dis-
sc. n a co m n,inc.

25 ' cussions between counsel for Consumers, Cow, and Mr. Temple.
,

-
, - -

>,-
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1,

!

- 1 Obviously , we hadn ' t gotten 3C yet.

I

2j MR. REYNOLDS: That is a reference to 3C?
.

'
i

3 THE WITNESS: In the testimony given to us. I j
'

|

4, think there were some other questions. We had some cuestions I
I

|5! on ROIBT. Take Mr. Nute, he had to enlighten Mr. Rosso on
I

6' Mr. Nute and Mr. Temple, on how Dow did that; some other
|
! questions like that.

7|
|

8! BY MR. DAMBLY:
i
i

I

9. Q Other than the things you just mentioned, what was

10 , your overall impression of the testimony?
!

11 i MR. REYNOLDS: In terms of what?

I

12 ' MR. DAMBLY: Did it satisfy his needs?

c -

/ 13 l Is this what you were looking for in the Dow draf t?
1

14 Let's put it that way.

15 , MR. POTTER: The Dow draf t. being the draf t provided
I

16 | to Dow by Mr. Renfrow; is that. right?

I
17 ' BY MR. DAMBLY:

|
,

18 | Q No, no; I am talking about the October 6 Dcw
I '

!

19 draf t that they mailed to Consumers.

20 A Actually, I don't remember. I do know we had a
,

21 number of things we wanted to discuss about this draft with

22 Cow. Generally, it was a whole lot more complete than any-

23 thing we had seen before.

- 24 ' Cnce again, tho ugh , it didn't have the one thing
ACF rat RecorTers, Inc.

25 in it that I had been asking for. And also, we discovered
i

|
'

.

.-. - -- . _ _ . _ r
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i.

I

1 that it had been draf ted by Mr. Nute and not Mr. Temple.

2| Mr. Rosso had scme questions of his own on things !
l

: 1
'

3' that he had a better grasp than I did on the alternatives
'

i

4i and investments and charts and cost. I think on the whole ,
!

i

5; though, we were considerably happier with that than with
,

I

6 anything else that we had received.

7| Q If I could have provided to you the Duran notes
I
i

8| of the October 12 meeting --

9 A Is this attachment H?
I |

10 | MR. REYNOLDS: Don ' t worry about that. I
| |

11 ! BY MR. DAMBLY:
1

12 Q It says Attachment H on the * ip of mine.
!, .

( 13 MR. OLMSTEAD: Let the record show that is

14 attachment H to Consumers brief.

15 ; MR. REYNOLDS : No, attachment H to Consumers

i

16 | proposed designation of the record that was filed in -- |
I,

I !

17! MR. OLMSTEAD: In this croceed in March. j

!

la t MR. REYNOLDS: March 30, 1979.
;

19 THE WITNESS: I have that in front of me.

20 BY MR. DAMELY:

21 Q Okay. Down in the third paragraph, it starts

22 off and says, "Mr. Wessel talked about a letter he had

23 received from Myron Cherry asking for discovery and then read

24 a draf t of a letter he was considering sending to Mr. Cherry
ACS ff al ReOOrttfs, |nc.

25 ' on the discovery matter."

. o,

I-
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|
'

|
|

1 Do you recall that conversa tio n?

!

2'I A Um-hum.
l

3 MR. REYNOLDS: Yes?
/ i

4j THI: WITNESS: I'm sorry, yes, I do.

5 SY MR. CAMBLY:

1

6' O Can you give me to the best of your recollection

7 what took place in that conversation?

8 A We received a letter -- I don't remember, actually.
,

9| I thought that letter was dated September 20, something or

10 | another. I have to go back and look at it. But we dis-

!

11 j cussed a little bit of it. Mr. Wessel had a proposed draft
t

12 to send back.
*

,

i
'

13 | The thing that I remember most about that letter,

14 i was that somewhere or another, Mr. Wessel had invited Mr.
.

15 ; Cherry to ask him for more discovery requests. And I didn't !

!:

I

16 | think that was appropriate since Mr. Wessel's position was f
i i

17 | they weren' t a party. And I told him that if that was the |
I

18 position, what I would rather have cone is have all those
,

19 | requests channeled from Mr. Cherry to me, not directly to Icw.
,

20 I believe we changed that letter that way and sent

21 it out to Mr. Cherry.

22 Q What was your .sition at the time -- that Icw was

23 cr was not a party?

24 A Mr. Wessel had stated they didn' t want to be tr( sted
sc. .y. a oor .n. me.

25 as a party as such. My position all through it was they were .

ni7
)\r3 lII
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,

i

i
i

- 1i And I didn' t argue about it wit?. Mr. Wessel, but told him if |
!,

I

2 he was goun to take that position, it needed to be consistent :
.

i i

! .

3 all the way through. And it wasn't as consistent as a nonparty'
( \ \

'

4| to me if they would handle thmir discoveries so they ought to
1

5 rend it through ne.
I
i

6' MR. DAMBLY: Mr. Reynolds, do you have a copy of j
!

7j the draft that Mr. Wessel provided us last week and the !

!

8| final letter?
!
i

9! MR. REYNOLDS: I do huve a cocv. of the draf t of.,

I

10 | Mr. Wessel's reply to M::. Cherry's discovery request. I do

not have a copy of the -- !II I

. I
I I

12 MR. DAMBLY: It is in Midland Intervenor's 60A.

'

_/
13 MR. REYNOLDS: Then I have that, too. '

14 May it reflect on the record Mr. Renfrow has both
i

15 f the draf t letter and the final letter from Mr. '7essel to
i

i .

16 Mr. Cherry that have been referred to by counsel.
I !

17 | THE WITNESS: Okay.
!

I
I3 ' BY MR. DAMBLY:

|

l9
Q Who was responsible for the changes between the

20 draft and the final?

21 A : don't know. I think they came out of just a

22 conversation among the four of us. I renether now on the

23
! paragraph 3 thing, Judd didn't want that in there. He didn't

*4 think it would do any goed. And I think Milt acreed to delete'

actP ral red 3r'er1, Inc.

"C" that.

Gi O
b\r3 |\U

|
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!

!

If The change dcwn at the bottom. if requested by
I

'
\

2i Consumers, Dow will be clad to comely. like that, ca::e out of
4

3 the base -- actually, my discussion with Milt that that j

4 |y I/
,

'

wasn't necessary at all consifering what he had said. before. '

>

5 So we cha,ged tha le t-te r to as it reads now.
i

6 Excuse me. as it reads in Exhibit KK.
; I

7! MR. REYNCLDS: To Midland Intervenor's Exhibit GO.
I
l

8 MR. POTTER: You said something to the e f f ec t
I
? I

9| because of what Milt had said before. You mean within the i

|
10 text of that letter?

Il ! THE WITNESS: ves. I'm sorry. up at the top where
i

12 ; he refers to the f act that he is not a carty, his involvement
. . ,

_|
13 is limited.

14 ; MR. POTTER: Thank you,
i

'
!

15 BY MR. DAMBLY: |

|16 | Q Was there any reason why in that statement that
:

-

! '

17 ; was deleted, if requested by Consumers? It then says, "Dow
t

i
i

>

18 ; will be glad to comoly without the necessity of comouision."

19 Did you consider that to have been stated creviousiv'

20 in the final draf t somewhere?
.

21 A No. I didn'e think it was necessary.

22 n Did you possibly perceive that as inviting discov-

23 ery requests?

24 A Well, it is not -- it is hard to answer the
Ao eras Reoorters, nc.

25 question accurately. To the extent that it set forth that, vo u:

.

3lJ t. i /
4
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|
!

,

l knou you are going to comply without the necessity of com- ;i

| i
1

2| pulsion, but you have to remember, I am sort or =riv11ece |
'

l
'

3 confidential and otherwise inappropriate things for dis-
/

4 cussion and all that. I didn't think any of that was neces-

5 sary since we hadn't been requested for anything especially
I

6 in view of the fact that Dow was taking the position it was ,

|'

7 not a party.
|

8 So where I came out, it was completely unnecessary,

9i did not need to be in there. And I talked to Milt about it and
I

10 | said, "Look, let's just let him ask for whatever he wants
i

ll i and let him ask me. And then we will do what we are supposed
I
i

12 ' to do . "

C
13 So we changed the letter.<

t

14 Q Okay. .

15 | A It was like so if I ask you, Dow, are you going to

l
~

16 provide the stuf f , the answer is yes. I didn't see we needed |
!
,

17 |
that in there. ,

.

18 |
'

Q Getting back to page 1 of the Duran notes, the '

,

i

19 ! problem following where we just read, it says -- this is

20 again the third paragraph -- "Mr. 3 acon stated he had some

21 deletions to suggest be made on Mr. Nute's 10/6/76 draft of

22 Mr. Temple's testimony."

23 Do you recall what those changes were?

24 A No.
Ace ra RecorTers, inc.

25 Q Co you have any recollection if they were editorial

, r q
, ) 3 _dj

._
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1 or whether he wanted things in or out?

2 A Let me say it to you this way: Judd Bacon is

:

3| probably the best nit-picker I ever met in my .ife. My |
f

I >

4 experience of it is they were probably nit-picks to be taken |
i i

5; care of. And I don' t know that without having to go back and |
|

|

6! look.
,

1

7j I could probably tell you Judd's changas.
1
I

8 Q Go to page 2 of the Duran notes now.

I
9' On page 2 of the Duran notes, there is a statement

lo here in, I guess, the second complete paragraph. It says,
i
.

I
11 ' "Mr. Nut- asked if Consumers Power was going to do the testimony

1

12 in question and answer form." And it says, "Mr. Renfrow

Q
13 stated that he didn't want it done in question and answer

14 form." Why?
I
i

15 A Again, it is a matter of style. I like witnesses |
|

16 ; to be asked a question and to respond to the question in |

| !

17 | their own manner, answer it themselves , rather than using the |' t

I i

18 ! Q and A format. It is just a matter of style. I think it
'

!

19 works better and allows the witnesses to express themselves
i

20 as they would rather than hane the lawyer shape the testimony

21 for them.
i

22 Q I don't knew that I followed that. What is the

23 1 difference between question and answer form and asking someone

24 ' a question and having them give an answer?
. ce - al Reporters, Inc.

25 , A 9ihat I mean b y that is it is like the difference

19'r}k] L'
i

J



158
|
1

|

|
1 in Q and A form .s you ask the question, get an answer, ask j

i

2 I a question, get an answer, ask a question, get an answer.
I

|
3i The style of testimony that I referred to in NRC ,

i i

4|
'

|
proceedings was to take a topic area like what is Dow's

|
|

5 corporate position, and allow the witness to answer the entire
|

|
6| question, including everything that needed to be put in there

1

7 in his own words.

8 Q It was just a personal style preference? There was

1 I

9i no carticular advantage that you would see?
I
t

10 | A Only that I always thought my style was best. |
:
I

11 ' Q At the bottom of page 2, there is a statement,

12 the last thing said, "Mr. Renfrow stated he would like to see |
Cs

13 more information end up in Mr. Temple's testimony than what

14 he, Rex, has asked for to date."

15 When did you make that statement?

16 A I assume during this meeting. I don't remember !
1

I I

'
17 | making that statement. And if I did, it was during this

1

18 | meeting.
t

19 ' Q In that case, I won't ask you what more you wanred
:

20 to see.

I
21 A One of the things that I wanted to see more of was '

i

i

on that item 3C in the draf t testimony.
22 |

,

23 ! Q That was the Midland Michigan Iivision position?
i

24 ' A Yes.
.

w Aeoonm. inc. |a.
r

25 j Q There is a discussion -- let's go to page 3.
!
!
,

;

315 222
'
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i

|

A Okay. j
1|

i

l 1

21 Q Up at the first full paragrach is the discussion i
i

!

3 there which talks about Mr. W0ssel's position that Dow wasn't !

(
I

4! a party. And then there is a statement that says, "Mr. Wessel ;
I

5! stated that apart from questions of trade secrets and pri-

!

6' vilege, Dow would share any information that Consumers felt
I

1 l
1

7|
was important. He then emphasized that Consumers Power would

I
'

a; be the aat!rring prty and Dow was the only supplying party."
|

9| What did you understand that to mean? Or when did
!

10 that conversation ';ake place, again to uhe best of your

11 knowledge?

._
12 A Well, when Mr. Wessel said this to me, once again,

J
; 13 .I dismissed it, but I had now been talking to the man for over-

14 three weeks, telling him specifically what I wanted. And then

15 ' to have him tell me they are going to give me what I asked

|
16 for was incongruous to me. j

i

1 i
17; And he made those kind of statements through the |

I
!

18 thing. The fact that we were the authoring party and Dow
I
,

19 was the supplying, I didn't get it all. I would ask him for

20 , Joe Temple's testimony on what Iow's position was. I was

21 ; clear it would be offered as a Consumers Power witness.
.

22 i So other than that, you know, I dismissed the thing

22 | and went on with getting the job done.
i

i

24 ! Q 3efore I continue with the Ouran notes, again, a
. Report.rs. ine. |as

25 question on the October 12 meeting. Did you take any notes

i

! 7 I /) ) L. L di l
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'

i

I

|,

|

1 during that meeting.) '

l
-

-

j2 A No.
|>

t

3 Q Did you know if Mr. Bacon took any notes or Mr.

( |
4| Rosso, I believe, was at that meeting'

i 'I
5 A Is this the meeting we are at now?

,

. |
| \

6: 0 Yes. '

: '

t.

7! A Mr. Rosso may have taken notes. And I don't know
|
I that he did nor have I ever seen them.8

I i

9'; MR. POTTER: Can we ask you to inquire into that, l,

|

10 r Mr. Charnoff?

11 ! MR. CHARNOFF: I have already made a note in anti-
|

12 | cipation of your request.

I 13 BY MR. DAMBLY:
s

14 Q To be complete, do you know if either yourself,

15 , Mr. Bacon or Mr. Rosso, wrote ar- notes to f.les Ts a result
I i

16 ! of this meeting?
i

17 A I don't. You would have to ask Mr. Ros so and Mr .

! i

18 Bacon if they did. I haven't seen any.
i

i

19 MR. REYNOLDS: Let me just for the record make it

20 ' clear th =^ that request has already been made, and a search

21 has been .de , and nothing has been turned up. We will under-
i

22 take to go back for a second search to see if something was
k
u

23 J missed.
>|

J
' 24 ;i MR. PCTTER: Is this with respect to the Ocr0Ler

i

ce- al AfDorters, Inc.

25 || 12 mee ting?
,

,I
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i

I

f
- 1 MR. REYNOLDS: This is with respect to all the

i

2 meetings and any notes that may have been taken by any parti-
1

3| cipants on the Consumers side, whether it be in-house or
f

4i Tsham, Lincoln and Seale; and what has been revealed from
i

I

5 ! that search and that effort has already been made available to

6, the extent that we are aware.

I

7|
We will take another look, but I don't think there

8|, is any --

|
9 MR. POTTER: I may be wrong, but I am unaware of

10 , any Consumers Power notes with the possible exception of the
!

11 ! memorandum of the September 13 meeting Mr. Youngdahl pre-
I
!
i

12 6 pared, and also a very brief memo to Mr. Aymond in antici-

'
"

( 13 pation of the September 24 meeting. Those are the only two

14 notes I have ever seen.
.

15 MR. REYNOLDS: Those are the only ones we are aware

16 of. We have made a search and found nothing. We will

17 undertake a second search and see if we missed something. !
i

18 | MR. POTTER: I just wanted to know.
'

,

t

I
t

19 ; MR. REYNOLDS: I wanted the record to show that ;

1
i

20 ! has already been done once and what has been turned up, you

21 have.

22 BY MR. DAMBLY:

23 ' Q Was it apparent to you during this October 12

24 meeting that the Dow representatives were taking substantial
xc.- + aeoorms. inc. i

25 amount of notes?
.

|

|

i1 7 r <^r
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1 A Without looking through and actually seeing the
!

I

2 dates of the meetings we had, I don't remember exactly which
i

3 meeting it was that I discovered that. I would have to look
!

4; at the meetings. I think it was a later meeting than this.

5 And I am not clear about that.

6| Q Was t. .re any reasot -- mayba it is just personal
I
i

7 habit or whatever -- c's '.hcre ar" reason why no one on the

8 Consumers sidc. E ~ *f ng notes?

9 A C can c/pa.< for Mr. Rosso and Mr. Sacon, but.

10 for myself, genu;m. 17 when I go into these meetings, I don't

11 take notes. I found that by taking notes, I don't hear what

12 | the other person has to say, which is the purpose of my meet-
NJ r

I 13 ing with them. So I don't usual,1y take notes at a meeting.

14 Q If you had considered yourself to be an adversarial

15 relationship to the Cow people, would you have taken notes?
.

|
16 A Depends on how adversary it was. And if I had

I !

17 | considered myself that adversary, I would have brought !
I

I
f

18 ! somebody with me and told the people they were going to be
! i

19 | taking notes at the meeting so they would be recorded.
I

20 ! Q Then, would it be fair to say at this point, you
:

21 . still didn't have a feeling there was a strong adversarial

22 | relationship between yourself and uhe Dow?
i

|

23 A Yes, I think that is accurate with regard to this
;

24 ' hearing.
w .. won.n. i nc.

25 j I do want to tell ycu it was getting pretty clear

) 315 226
.

I
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|
;

,

I
i to me it could become that way real easy. I didn't see that |

t

2 that would serve any purpose.

3 MR. REYNOLDS: What would serve a purpose? |
I !

l

4 THE WITNESS: To turn it into an adversary relation-j

6, ship between the two of us from my part and Mr. Rosso's part.
,

I

| |

6 1 BY MR. DAMBLY:

7 Q Back on Mr. Wessel's comment that Consumers would

8 be the authoring party and Dow was only the supplying party,

9 did you attach any significance to that statement?
I

10 A No, I really Sdn't. *3y that, I think Mr. Rosso

11 took it to be the same way which would mean we could be the

12 | ones that would of fer Mr. Temple as a witness. |

(2) i
'

13 I don't know what those words mean today. I'm

14 sure with Mr. Wessel that they do have a meaning, but they

15 don't to me.

16 |
'

Q Down at the bottom of that same page, the las- !

17 paragraph, the first sentence reads: "Mr. Renfrow stated
,

18 that the strongest reason as to why Consumers Power cannct
!
,

19 stand a delay in construction is because of Dow's needs."

20 , Could you explain that?

21 ' A Sure. Dow needed the steam from that. They were

22 using cid fossil fuel units to supply their own needs for

I23 steam, and the longer that it took to build that plant, the

24 lenger those units kept operating.
a. ral Aroorters, Inc.

25 Second of all, Dow was spending incredible amounts

3kb - |
.
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I
1 of money to keep those units operating. So in terms of

|
2 delay in construction, every time it got delayed put more ;

i

3i pressure on Dow plus EPA was talking to Dow about their !
/ i !

4 emissions. And Dow needed the plant on-line. I

i |

1

5| I do want you to understand that Dow's position |;
i !

6 i was they were within a rock and a hard place. They needed I

|
7 that stemn, and they needed it as quick as they could get it.. |

8 That was my impression.

9 And they also needed some certainly that they were !
:
i

10 going to get it. |
1

11 Q On page 8, now, of the Duran notes, go to the first

I
12 ' complete paragraph, which is one line. It says, " Lee Nute

'.
k _/

13 discussed how the decision was made by Dow USA Area 3 card. "
,

14 Do you remember what he said? j

l

15 A The best recollection that I have of that is that |

16 what Lee told us is they got all of the information that
!

17 was presented from the seven committees. They went off into j
|

18 ! a room by themselves, made the decision, came back and announced
i

19 it to the group.

!

20 Q So he didn't give you any basis for the decision?
:

21 It was just kind of the procedure they went thrcugh?

i

22 |
A Yes.

23 d Q I would like to refer now to the Nute notes c5 the

24 , same meeting.
. si RecorTers,1:<. |ca.*

25 A Okay.

|| ')'j' O,lr3 Lcu')
1

:
i
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| |

1 Q On page 2 of those notes, paragraph 3, the ,

i

|
2 paragraph that is numbered 3 indicates that at this meeting, j

I !

3| Mr. Wessel again mace some comments about not including the j

'

!

/ )

4, Michigan Division position. |
!

I
'

S, Did Mr. Wessel make any statements as to why at
I
!

6' that time he still didn't want it included?
i

7 A I think he did. And I think it is really stated

aj in the Duran notes when Judd lef t the rocm and Milt began

9 to talk to us about the~ reasons. I don't remember Milt
I.

10 ever saying that you shouldn' t ask Joe if he agrees with the

11 USA Board decision. I don' t remember him ever saying that.
|

12 He always told us that Joe Temple agreed that that |
1

C.
/ 13 is what ought to be done; was in agreement with that decision.

14 Q Then, what you are saying is you don't have any

15 recollection of this last part of that paragraph 3A that

i

16 says. " Milt again suggested Consumers shouldn't delve into
i

|

17 | Temple's reasons for decision on September 13"9 i

|
'

18 | A Stoo. He did that.
|

19 O He did that? Okay. The part that says "cr they
,

i

20 _ shouldn' t ask if he agrees with the USA Board decision. "

21 A I never remember Milt saying that we shouldn't

i
22 , ask him abcut agreeing with USA Board decision.

!
|

23 j Q Now, back on page 8 of the Duran notes , I take it

24 :, that at this meeting after Mr. Bacon left the recm, this was
6ce cal Recrun, im.

,

20 the first time that you were made privy to the reasons that

I c 790
- J cc,,

I.i
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1 Mr. Temple had problems with Consumers. There is a whole

2 laundry list of things indicated in these notes. When did

3 these notes accurately reflect your recollection of the
,

4 conversation?
I

I

5' A I think it does. I can't remember anything else.

6 Q What was your reaction to this information?

7 A As to Joe's eersonal experience or his personal

8, opinion, I didn't have much of a reaction one way or the other
I

9! to it . That these were his persona.', opinions with him and
|

10 the problems that he had; and I dii;'t like it because I was

11 real clear it was going to come out on cross examination if

_

12 that is the way we had to go.

k)
' 13 So I wasn't real anxious to put a witness up there '

14 who did that, but that is the way it was ,
i

15 Q You weren't real anxious to put a witness up there |
t

16 who did what? |
i

17i A Who had these opinions about a client that I was |
|

18 representing. But thuc seemed to be the colors I had drawn
'

|

19 that time around.

I

20 ; Q How much, if any, of this information did you have

21 prior to this point where Mr. Wessel made it known to you?

22 ' A I did learn sometime before this that one of the
I

i

23 i things that bothered Joe was Mr. Youngdahl's demeanor, is a

24
,

polite way to put it.
w. e a.comn. iu:. :

25 Q Put it in a less polite way if that would be mere

) \ '] .b
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1 informative. |
I

2 A I don't think so. And I knew that the shutdown |
|

3. because of money problems in ' 74 caused them a problem. I

! l

4 had known those two things. i
i

5 Q On those two, why had the shutdown in '74 caused
i

I
6; them or what was the extent of your knowledge on that sub- '

7 ject?

8 A Consumers had to shut down construction on Midland

9 because of a financial squeeze. And I knew that Dow was not

10 happy with that at all because of their need for the steam.

11 Where I learned that inferr.2 tion, I don't really remember.

12 Q Were you ever aware of any indication that Dow

b_
#

13 was unhappy that Consumers had di'scontinued or had to stop

14 instruction shortly after signing new contract agreements in
|
I

15 '74? j
,

16 A No. I dind ' t know that part of it.

17 j Q To your knowledge, how much of what is expressed
' ;
t

18 | here on this page 8 of the Duran notes was known to Mr. Bacon? !
|

19 A He knew that I didn't know it at that point,,but

!

20 , he did know about Mr. Youngdahl, he did know about Dow 1.eing
i .

21 , unhappy shutting down ccnstruction, he did not about this

22 | disclosure thing that Dow did not agree with one of Consumers
i

H

23 ' disclosure statements.
.

24 | Right now, that is all I can remember that I did
ah as Reporters, Inc. |

25 ! find out that Mr. 3 acon knew.
I fr 973
! JIJ t. J i
i

!

i
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e
I
i

.

1 MR. POTTER: So I am clear -- I am sure it is clear

2 on the record -- you found out later Mr. Bacon knew of the |
1

i

3 points you just enunciated at the time you were first advised i
i

( '

|

4 of these items at the October 12 neeting; is that correct? |

5 THE WITNESS: I think I got -- let me repeat ,

6 what you said. I found out about these October 12 and later ,

t

7 found out that Judd did know about the particular items I

8 just told you about before we went into the meeting.
,

!
'

9 MR. POTTER: Bacon knew about those at the time

10 of the October 12 meeting?

11 MR. REYNOLDS: Or before.

I

,
12 MR. POTTER: Okay. !

ks
( 13 THE WITNESS: Probably where I had learned them

i
14 was from Judd, but I can't tell you that that is so. j

f15 BY MR. DAMBLY:
i

16 Q To the best of your recollection, I just want to be!
!
i

17 clear, there are statements now that you made, but was there |

18 anything that Mr. Bacon knew prior to the October 12 meeting
| !
,

19 that you didn't know prior to the October 12 meeting?
!

20 A The only one that I could think of --

21 MR. REYNOLDS: You mean in terms of this list on
!

1

22 page 8?

23 | 3Y MR. DAMELY:

:
24 ' Q This list; I'm sorry.

:e . at Aecorters, Inc. '

25 A Good. Thank you.

| 315 232
_.
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i

1

. 1 I am not sure about the disclosure about the fin- |

|

2 ancing by Consumers Pcaer. It seems to me that Judd had
i

3 mentioned that to me, but I am nct real clear about that. He
I

4 had talked to me about the other two before.

5i Q Okay. If we could go to page 9 of the Duran
I i

6| notes, the fourth paragraph which starts off " Rex asked if

i

!7 he and Dave Rosso should go back to Consumers Power," the

8, last sentence, what is that? The last two sentences.

9 " Milt stated if Joe Temple could get all the

10 changes he has asked for regarding a definite date of

11 liability, _e would be happy and the various problems would

12 not exist. Dave Rosso stated that if Consumers Power were to

( 13 put in an out-date now, this would be very harmful to their"
,

14 position in the suspension hearing. "
i

15 Do you recall that conversation taking place?

16 A Yes, I recall talking about what it would take. j
i

|
17 It became real clear real quick what Joe Temple wanted was an |

.

!18 I in-date on that contract.
'

I,f

19 Q Do you recall Mr. Rosso making a statement if
!
a

20 d Consumers Power would put in an out-date now, this would be

||
21 9 harmful to the..r position in the suspension hearings?

!

22 I A Actually, no, I don't recall him making that
i

23 ' statement at the meeting. I do know that what David discussed
i

24 would mean what we would have to do if we did enter into a
,

:e-i al Aeoorters, Inc.

25 centract and it had an out-date. My own opinion was it would

g n77
3 |AJ
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1 not be harmful to us. We would just have to show we could meet

2 the construction schedule to do that.
t
|

3 Q On page 10, I guess it is, the third complete |
,

4 paragraph, it starts off with your name -- " Rex Renfrow stated
|

5 that on the substantive issues, Consumers Power has a winner.
|
1

6 On the suspension hearing, Consumers Power has a problem |
| !

7' because the Appeal Board may not realize that Dow does not havel
i
'

;

8 until 1985 before they are forced to act on the cecision of

9 whether to start on new plants or not."

10 Do you recall making statements to that effect?

II A No. And it was a discussion that we had about this
i
!

.

12 1 1985 date that appears up here.

'
'

13 Q Up where?

14 A Up on the top of page 10. See, the truth is to
,

i

i

15 my recollection, there is no 1985 that appears in the contract.|

16 And what the parties were doing was shooting for, I believe,
i
l

17
! 1980, 1981, to have the construction ccmpleted. And what I '

|

18 I didn't want to happen was that there would be any impression
! i

19 left before the Board that actually the parties didn't need

20 the plant unti. 1985. Because if that was so, which it wasn't,

21 | then there was no reason not to have a suspension until the
I

i

22 ; thing was decided which, under the cases, that is what you ,

i

23 ' were suppcsed to look at.

24 And I wanted in to be real clear in the record
a. al R ecorun, inc. ,

,

25 , that Dow couldn't stand to wait until 1985 and neither could
i

r i

31 b 2 x 1
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1 Consumers.

2 And, by the way, as far as I know, that was in

3 fact so.
/

4 MR. REYNOLDS: What was in fact so? |
t

5l THE WITNESS: Dow could not stand to wait until
I

6 1985. My recollection is that the plants that they were

7 using probably would not make it that long.
~

8 BY MR. DAMBLY:

9 Q Jumping down two paragraphs, there is . paragraph
I
i

10 that starts, " Dave Rosso asked what the nature of the docu-

11 ments were that Consumers has not seen rega ';.ng negotiations.
!
,

12 | Lee stated that there were a lot of privileged information

'
( 13 plus a lot of information that is ' confidential in-house,'

la but may be discoverable. Dave pointed out tha'. it may give

15 Consumers Power a problem if it is discoverable." |

16 Do you recall that conversation? |

17 A I don't recall talking about all of that stuff,
!

,

18 the privilegad information and the confident!.al in-house
!

19 , stuff. I remember talking about the problem at that time '

i

20 | would be if we would have to go rhgouth -- here is what I
+

21 remember: I remember a discussion with Lee about where it

i

22 was and how many files it was and that it would have to go
.

23 through, and it would have to be docur.ented and all of that.

24 It would be like a tremendous logistical problem to
4

Ce- at Reoorters, irsc.

25 , get all of that stuff together.

1

' J15 977;i 7 cs
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t
1

1 Q On page 12 of these notes -- ,

|
2 A I do want you to go on down. We continued that |

1
i

3 discussion, and Milt pretty well puts forth his position
(

4 about it being irrelevant.

5, Q So at that time, as far as you perceived things,
!

i

6| Mr. Wessel considered this area not only immaterial, but also

|
'

7 irrelevant?

8 A I don't want to speak for Mr. Wessel. His legal

9 position was at that time it was irrelevant, and he wanted it

10 argued at the hearing that that was so.

11 Q I feel the urge to ask is there any way it could

12 have been irrelevant and naterial?

i 13 A Irrelevant and material? Not that I know of..

14 Q Okay. ;

|
13 ! Now, running over to page 12, I guess the second 1

!

16 paragraph there at the top, there is a -- |
i

17 A Which page? |

t

18 i Q Twelve. It says, "In referring to factors (uncer-
!
I

!19 tainties) that were neither discussed nor resolved, Dave
t,

20 i Rosso pointed out he preferred that this statement not be

21 included in any testimony."

22 ! Do you have any recollection of that sind of a

23 conversation?

24 * A No, but if you can refer me back to the testimony
(c.- e.i aeoon.n. inc. ,

25 , where that appears, I think it may.

| 315 2_36
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|

1 Q Back to which testimony? |

2 A I assume we are talking now about the draft. j
i
,

3 Q It must be the Oct ber 6 draft. !
!

4 .A I don't remember this discussion about this NRC

5, action strikes at the site, strikes at Consumers' vendor's
|

| |

6j plants, nuclear moratorium at state or national level and I

i

7 other. I don't remember a discussion about that.

8 I think what David was saying is if they weren't

9 discussed or resolved, there wasn't much sense to put them

|
in.

10 |

11 MR. REYNOLDS: I guess the record ought to show

|I

12 in answer to that question, the witness did look at the October;

13 6 draft testimony provided by Dow.'
<
,

.

14 BY MR. DAMBLY:

15 Q As a result of this October 12 meeting and
i

!16 specifically the things Mr. Wessel related about Mr. Temple's
t

17 ! concerns, did you have a change in your perception at cnat '

!

18 ; time of the Dow-Consumers relationship, the overall Dow- i

|

19 Consumers relationship?

i

20 ! MR. REYNCLDS: I believe that has been answered,

but I will let him.
21 |

22 MR. DAMBLY: It hasn't been asked.
!
,

23 1 THE WITNESS: I have to keep referring back to

24 I where I was. What I was ccming from then was the suspension
_s-1 at Reporters, iv.

25 hearing. And unless it directly impacted on that, I didn't
!

i
n ~Q
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1 take much of it into account.

i

2 Actually, af ter this meeting, it appeared to me we j

l
3 were making some progress in getting the thing done.

.!
,

i
'

4 With regard to the entire situation, it was even
!

I

5 more evident to me that there was nothing that stood in the |
|

I
6 way of getting that contract resolved. And, you know, it was

7 just becoming more and mcre apparent that there were a lot

8 of things that had gone on in the past that both sides set

I

9' up as evidenc .> to use against each other. That was becoming

10 clearer and clearer to me. |

I
11 l BY MR. DAMELY: !

12 0 If tha : was becoming clearer, did you then iew,_

k_s
I 13 the ongoing discussions about the Temple testimony as another !

14 possibel source of getting evidence against one another?

15 A Actually, no, because I thought I had made it real !
|

|16 clear by my willingness to sign the agreements and not to
i

17 ttrn over documents to Consumers and by the concessions to

1

18 , Milton and to Lee that I wasn' t cetting in the middle of that ,

i

19 that that was not my intention at all. And I was still
! |

20 cetermined to continue that course with them.

21 Q Did you perceive that your actions in the suspension
I
i

22 | hearing could have an effect on any potential litigation
i
i

23 ; between Dow and Consumers?
!

24 A That is an interestinc. c.ue s tio n . I don't knowi

,

.ral Reporters, Inc. jce*

25 , if I ever considered that my actions could. I absolutely
!
1

! O I

J (_ J U
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- I considered that the Licensing Board's actions could have a

2 tremendous impact on the Consumers-Dow relationship and,

3i thus, that my representation of Consumers, I guess, indirectly ;|I

!e

4 could. But I never did consider it in terms cf actually me. |

5 Q Did you consider that the Temple testimony itself

6 could have a relationship or be important?

7 A No, I never did because the only thing I ever

8 wanted from Joe Temple and Dow in that testimony was where they

9 were positioned. That's all I wanted. Just what is your

10 position.

11 Q I believe it was as a result of this October 12

12 meeting that it was decided Mr. Rosso would prepare two
/

~'
/ 13 drafts of the Temple testimony; is that correct? i

la A I think you have to be careful. What he said he i

i

15 ! would do would be prepare a draft which included the section |

i

16 on the Michigan Division and then a separate draf t with the !
i

17 ' Michigan Division position. We would then decide what :

18 | to do.
!

|

19 - So actually, it would be one draf t and two parts
i

20 t and that we would then make a decision on what to do and get

21 1 back to Dow.

22 | Q And why was it necessary to separate?

22 A At that point, what Mr. Rosso wanted to do was

i reserve judgment on whether er not we would go forward with24
Recomrs, Inc, 'co- . a:

I
- If you remember back at our meeting with Mr. Miller,

315 239 ,

a
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|

|
I
'

1 Mr. Rosso and I, we decided to go ahead with preparing the

2 Michigan Division position even though it was not material

3 and then make a decision later af ter we knew more of the
/

4 f acts to decide on the strategy whi ch would be better to put

5 it in on direct or not. !

6 So what Mr. Rosso wanted to do was to set down,

7| put it together, take a look at it, and out of that then make
i

S a decision.

9 Q Do you recall following the October 12 meeting and

10 to the best of my knowledge, the next meeting that took place,-

11 formal meeting, on the Temple testimony preparation was

,_ 12 I November 1, 1976, do ,ou recall any discussions that you had

I 13 with Consumers people or Dow people in the interim?
~

14 A Sometime in there, we t-led an affidavit. I don't
'

15 know when it was. It may have been .ftar November 1. I had I

,

t

!

16 some discussions with Lee about it. It was basicallv Joe t

;

I

I17 Temple's testimony in affidavit form if I recall right.1 |

|
!

18 ! And Lee made some cP.nges to it. I ferget. Joe was;
I
I

19 someplace, and Lee traveled out to get his signature and get

20 the affidavit signed so we could submit it to the Commission .g

d
a

21 ~ I think there was also scme discussions between
!

22 i Lee and I about information that we needed to prepare scme ,

23 , of our cost data and environmental data the- he got for me.
0 \

24 ' Q Do you recall curing tnat interim also sicninc a
cm.t at Reporten, Inc. .

l25 nondisclosure agreement?

h 315 240
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1 A Actually, I don't remember when I did that. I

2 tnought it was at this meeting. It may have been at the 11/1 ;

i

3 meeting. But somewhere in there, yes, I signed that. I

r ,

'
4 don't remember when that was.

5 Q This affidavit that was prepared between the

6| October 12 and November 1 meeting and filed? !
i

|

7 A Maybe I'm not sure of that. I don't remember the

8 date we filed that with the Commission. I would have to look

9 specifically for the date, but it was somewhere in that
i

!

10 time period. I

11 Q To the best of your _ecollection, did it include

12 the Michigan Division position in it?

'.
N-

13 A No. It did not include it.

14 Q Why not?
i

15 A It is at that time Mr. Miller, Mr. Rosso and I had

16 made our final decision we would not put it in the direct !

17 testimony. |
|

ll; l Q You said the final decision was made sometime between
I
i

19 October 12 and November l?
|

20 , A No. That's what I don't know. I had a meeting

21 : on October 18 according to my affidavit with Mr. Nute and
!
i

22 ! Mr. Duran about that affidavit. That's when I signed the
i

23 | mutuality of disclosure agreement. October 21 is when I
!
i24 sent the executed affidavit of -- when I got it from Lee.

CD-* 49 RtDorters, Ific.*

25 | It was on October 17 that Mr. Miller and I decided
I
' 9 'i

\r3 [- -
!
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i

I--

1 we would not put the Michigan Division decision in the ,

2 affidavit.
I

,

|
'

3 Q From what you just said, I assumed you were refer- .

I
( <

4 ring to your affidavit.

Sj A Yes.
,

i ,

6i MR. REYNOLDS: Affidavit of Decemuer 30' -

1 I
I
!

7 MR. DAMBLY: Of December 30, 1976. I believe the |

8 supplementary affidavit of, whatever, March of this year, '79,

9 only concerns the September 21 meeting.

10 For the record, if I failed to mention that, again,
t

11 if we are talking post September 21, it has to be the
i
i

. . . 12 1 December 30 affidavit.(:
'

13 In that same affidavit, on the same page you were j

l
14 - referring to, it indicates in Paragraph 11 that on October 22, !

|
'

i

15 Mr. Rosso in the presence of Mr. Bacon and yourself dictated
|
i

'6 a cover letter transmitting the draf t of Dow out1:ne c - ,

i
i

17i testimony which he had prepared and which had been reviewed by ,
|
i
i

18 , Mr. Bacon.
i

19 ' THE WITNESS: Yes.

20 SY MR. DAMBLY:
r

21 Q Do you recall what revisions had been made?

i

22 ; A Not much. There were not substantive changes to
!
1

23 , the Rosso draft bv. Mr. Bacon. There were some chanc.es. That
{

24 ' is the best of my recollection.

.o neconm. inc. |:. .,

25 { Ch, I do remember. There were scme things about ,

I
.

I b
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l

1 the language of the contract and what the contract had

2 required. What happened was Mr. Rosso had taken the contract
|

3 and in erpreted in a way that Mr. Bacon said was inaccurate.
!/

4 So tha t is what Mr. Bacon actually changed was the draft !

5, testimony regarding the original contract.
|'

6| And by " original," I mean the one that was signed |
I i

-
1 i

; in 1974 that was still in effect. I

g MR. POTTER: Excuse me.

91 MR. IAMARIN: Would you read his answer back?
N

10 (The last answer was read by the reporter.)

| MR. POTTER- Let me ask you a cuestion. Do you11

i

12 have a copy of the testimony as prepared on October 22 by

#/ 13 David Rosso and before Mr. Bacon made the changes on it?

14 Secause we have never seen it.

15 MR. REYNOLDS: I will have to see. I really don't

|
16 know. i

i
i

I |
17 ; MR. POTTER: We have never had that. And we have ;

I !
i

18 ! had the draf t af ter Mr. Bacon changed, but we have never
i

i

M seen the original October 22, 1976, draft as prepared by Mr.

20 j Rosso. ? d we would like to have a copy of that.

21 MR. REYNOLDS: Let me go off the record.

22 , (Discussion off tne record.)
i

i

23 I SY MR. DAMBLY:

24 Q Moving right along, your affidavit, the Decemberg

cu- ral Reporters, irsc.

25 ! 30, 1976, affidavit, paras aph 12, indicares on October 31,

!
1

| 315 243
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1
1

^

1 1976, that you and Mr. Rosso received a copy of Dow's latest |
:

2 version of the Temple testimony. And it was clear that this

3 version had not been based on Mr. Rosso's draft of October i

i
/

4 22.

5 A Right.
i

6 Q Why was it clear? What was different?

I

7 MR. REYNOLDS: Let me have the question again.

8 Can you restate it?

9 BY MR. DAMBLY:

10 Q The last sentence says it was clear that this

11 version of the Temple testimony had not been based on Mr.

,

_ 12 ' Rosso's draft which was sent to Dow on October 22, 1976. My

k_-
13 question is: Do you remember what led you to that conclusion

14 or why it was clear it wasn't based on that?

i

15 You can refer to the documents. j

:

16 | MR. REYNOLDS: Off the record. |
t ,

17 ' (Discussion off the record.) |

18 i MR. REYNOLDS: On the record.
I

19 : The witness is reviewing the draf t of Mr. Rosso

20 that was dated October 22 with the Dow draft of October 29j

21 before answering the question.

22 i THE WITNESS: I think in reviewing it, the easiest
i

23 ; way to answer your question is that the outline that we received

24 | back from Dow is clearly not as comprehensive as the draft
sco- ,at Reoorters, Inc. '

25 that Mr. Rosso had submitted, did not include as many areas,

}}j -
'

b

I
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-

1 did not include as much detail as what Mr. Rosso had sent to

2 Mr. Temple.

3 BY MR. DAMBLY: |
' i

|

4 -Q Did you have a reaction to that? '

5 A If I did, I don't remember.
!

6 Q I would like to turn to the November 1, 1976, j
l

7 mee ting . Do you recall that meeting?

I

8' A Yes.

9 Q Do you remember who was there?

10 ' A I would have to refer back to the notes of it.

Il Mr. Rosso and I were there. I believe Mr. -- the part of

12 the meeting that I was at that Mr. Nute, Mr. Wessel and Mr.

13 Duran were the're. Maybe Mr. Pribila part of the time. And

14 I would have to look at the notes to find out.

15 I may have that confused with another one.

|
'

16 Q Did anything happen between October 12 of '76

17 | and November 1 of '76 which changed your perception or the i

i i
1

18 ' Dow-Consumers relationship?
i

19 MR. REYNOLDS: Again, you are asking in the context
i

20 | of the overall relation ship between companies or the specific

21 relationship vis-a-vis the suspension area?

22 ! 3Y MR. DAM 3LY:
,

|

23 [ Q I will ask two questions for both responses. Did
1

24 ! anyrhing happen between October 12 and November 1 to change
cs , ai Reporters, Inc.

25 | your perception of the overall relationship between Dow and
i
!
.

L 315 245
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l

|
i

- 1 Consumers?
,

l
2 A The overall? No. j

i
i

3 Q Did anything happen between those two dates to change

(
4! your. perception of the relationship between Dow and Consumers

I
i

Si in the suspension hearing?
i I
t

A Probably I was a little disappointed in what we
6|

i

7 got back from Dow. Once again, it wasn't what I wanted. And j

8 I didn't really want to have to go to the meeting the next

9 day and have to go through it all over again. Other than |
|

10 that, I would say no.

11 MR. DAMBLY: I would be willing to take a five-

12 minute break right now. I am about to star the November 1

ks
13 | meeting.

14 (Whereupon, a recess was taken.)
!
t

i

15 BY MR. DAMBLY: j

:

16 Q We have now gotten up to the November 1, 1976, j
4

17 |
meeting. I believe that you told me who was present or |

:

18 | haven' t you told me that? !

!;

i

19 , A Yes.

20 i O Good.

21 ' At that meeting, to the best of your knowledge, did

22 you take notes or did Mr. iosso or Mr. Bacon?

23 ; A I don't think Mr. Bacon was there. And you would

24 have to ask Mr. Rosso if he did or not.
ses. al Reporters, Inc.

25 | Q If we could go to the Nute notes first of this
!

*-

i
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-

1 November 1 meeting --

2 A Okay, I have those in front of me. j

| I

3! Q Under the big II, there is a discussion of what !
! I

| |
'

4 ! Rosso intended to do in his draft followed by a discussion i
1

5 of why Milt didn ' t like that draf t. Milt being Mr. Wessel. l
I
i

6| Do you recall that conversation?
i

!

7| A Some of it, yes.

8 Q What do you recall?

9 A I remember Milt talking about that. I remember

!IC , talking about the draf t would appear disingenuous and mislead '

I
i

11 ing. '

.

12 Q Do you remember why Mr. Wessel didn't like Mr.

b
13 Rosso.'s draft?'

i

| A Yeah. He said that it looked like it told a complete14

! |

15 story, and it really didn't.
,

,

!!
16:' Q And that was the context in which he made the dis- !

\ :

| i

17 | ingenucus comment? i

: !
i

18 | A Yeah. '

i :
I

19 Q You feel that was a valid comment?

20 A No, I felt it was just another one of Mr. Wessel's

'

21 shots and let it gc.
i

22 | Q Okay. On that page, in those paragraphs, it

23 | indicates under II A1, that Mr. Rosso -- let's go to No. 2.

24|| I,'= sorry. Mr. Rosso tried to flavor the testimony a little.,
ce- Jat Rtoorters, Inc. !

'

'

25 t And unot was taken out, and he wanted to know how it was
| -

F )/ ') 4 'I'
i

c
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!

I
I

|
~-

1 taken out. How did he try to flavor the testimony? |
,

i

2 A I think what David had actually done with it was i

!

3 | p2t in some conclusions that seemed to naturally flow from the |
I

4| Dow statements of data that had been taken and that Dow didn't |
:

I
5 like that he had done that. :

i I

l |

6j Q Could you repeat that?
,

7 A Yes. David had put to the best of my recollection

8 some conclusions into the facts and data that Dow had given

,

9 us and that Dow didn't like that and had taken them back |
.

|

10 out.

11 Q What kind of conclusions? }

12 A Things on the economic benefits of wh nuclear was
C,

13 the way to go for Dow; that it was more economical; con-'
.

14 clusions that he had stated.
i

I
|

15 Q To the best of your~ recollection, did Dow disagroe j

i

16 with the conclusions or they just had a problem with putting ;
!

17 ' the conclusions in at all?
,

18 A That is a hard question to answer. I don'c believe ,

19 Dow disagreed with them, and I don't think they agreed with

20 him.

21 MR. POTTER: Could I have that answer back please?

22 | (The last answer was read by the reporter. )
i

23 : TEE WITNESS : Ey disagree, what I mean is that

1

24 |! taken from the facts themselves, I believe they were accurate
co , ai Reoorten, Inc.

25 presented in the way that Mr. Rosso prepared them. Dow did
t

, .

il
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1 not agree that they wanted their position presented that way.

2 BY MR. DAMBLY:

I
3 Q When you say "the way he prepared them," what was i

!

4 it about the way he prepared them that they didn't like?

5 A I don't know. I don't know that anybody ever stated,

6; that directly.
I

i
, .

7 Q Okay, can we go to the Duran notes now, the same

8 meeting?

9 A I have those in front of me.
;

There is a statement in the second paragraph there,i10 0.
i
i

11 the last sentence of the second paragraph, that says: " Rex

12 1 stated that he didn't want to see the subject of continuing

.-

13 negotiations aired in public., and Milt voiced his agreement

14 with this statement. "

15 Could you elaborate on that? Page 2.
,

i

16 A Yes. One of the things that I was always concerned !
I
i

17 , about would be that out of this suspension hearing, we would |

| t

18 ; get an order that required Dow and Constmers to report con-
|

:

19 tinuously on everything that they did with regard to the
i

20 negotiation. And I didn't see that that would be of any use.

21 ' I was also a little bit afraid of Dow being
,

22 pushed, Consumers being pushed. In fact, it was a question
,

i

i

23 , we got into in the hearing which was that is our positica.
I

24 ; And then the question was asked, good, in essence, what will
m nemmn, inc. jc.

25 ; you compromise to?

| 3)b -
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i i

1 And I was in agreement with Milt. He and I both |

2 agreed that that is the kind of stuff that we did not want

!3 to have happen to us.
I

'

I

4 -Q Now, on the subject of the continuing negotiations, |
i

5 at the earlier meetings you attended, September 29 and

6 October 12, you made indications that you did at that time

7 want the Michigan Division position and the subject of the

8 negotiations te be. included.

9 A And the which negotiations?
I

10 , Q Of the contract negotiations ongcing between Dc |
!
!

11 and Consumers.
|

12 A I need to correct you. I wanted the '74 negotiations

13 that had occurred af ter the license had been issued as well
|-

.

14 as the current ones included. What I nad asked for in ny I

|
15 first d art. !

|
I

16 Q Okay, you want '74 and the ongoing current ones. |

17 A Yes, I did want that, thank you. !
,

18 | Q Is this a statement here, this one I just referred |
t ,

I

19 | to on page 2, you no longer wanted the present, engoing

20 L negotiations included in the testimeny?

21 A No. It is not that I didn't want them cr didn't

22 ' see that we needed them. It was that I for sure didn't

23 want to get into that area where they would have to repcrt

24 | on what they did meeting together out into the future er that
2 al Reporters, Inc.

25 ]
we got asked questions like, great, so you guys want what

!
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|
|

1 came to be known as a drop-dead date, you know, what is the ,

|

2 earliest drop-dead date they will take on the witness stand.

3 Q On page 3 of these Duran notes, the third paragraph
(

4 -- I_ guess the second complete paragraph -- starts out: " Milt

5 stated that Dow is concerned that once some of this stuff

o! on a continuing negotiations is out on the table, people may

i

7 then tend to select things that would show that une negot-

8i iations between Dow and Consumers Power are of a very tenuous
!

9 nature. He stated this could be very easily brought out

10 ! on cross examination." ,

!

11 Do you remember that taking place?

"

12 A Actually, I don't have an independent recollection
, - ,

13 of it.,

14 Q Back up in the pr. ceding paragraph, there is a
.

15 discussion thei: again about Mr. Wessel's position, that you,

:
'

1G t want to make it c tar testimony was Consumers Power's testi-
I

i

17 ' many and not Dow's testimony.
t

18 Do you recall that?
!

19 A Um-hum. Yes, I recall that.

20 ; O Did he make any representations as to why he wanted
a

21 , to make that so clear?

22 , A Yeah, I think at that time, like it is reflected
:

22 in this paragraph, what he said was he didn't want Consumers

24 coming back at scme time and saying Dow shot the thing down.
cs. al Reporters, Inc.

25 Q At that time, did Mr. Wessel consider himself a
,

1

7

Sl3 (_ 3 i
~

q
u

. . _ _ _



188

1 party or nto a party? ;

!,

2j A No, Mr. WEssel always stated he wasn't a carty.
|

3 Now, I don't know what he believed, but he stated
'

I

4 that .he wasn ' t. Once again, you know, as far as I was con- !
i
i

5 cerned, Milt was coming up with this stuff, and Joe Temple |
! '

i
t

6) is going to take the stand. And while it was real nice that
|

7 is what he wanted to do and tried to do, what the truth about

8 it was we still had to put Joe Temple up on the stand and have

9 Joe Temole give Dow's position.
e

I

lo ! And as far as I was concerned, since I wasn't con-
i

|

11 j carned with the contract dispute, what I wanted to do was
i

i
12 to get that done.

(
13 Q There is a discussion in, again, the second full'

14 paragraph there that starts off, " Dave Rasso asked if it
|

U l

15 | would be better if the testimony was put in a question and i

i
!

i i

! |

16 answer format. Milt stated that this would at least show that

i

17 | the testimony was being brought out in response tc Censumers

| |
'

18 Power's cuestions and not a product solely of Dow."
'

|

19 Do you recall that conversation taking place?

20 i A Yes.

I

21 " Q Whose idea was it to put it in question and
!

22 | asnwer form?

23 | A I don't actually remember whose idea it was the;

i

|

24 | first time around. I do remember David and Milt talking about
m em Recortm, Inc. .

|

25 that and deciding that seemed to be the easies way to go to

i ,t= q c ')
31; c. J c'
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l! satisfy everybody. So we decided to do that. !
i i
t

i
2 O Did you have a feeling -- as I understand it, Mr. !

3 Wessel had a concern that in a nonquestion and answer format,
d

4 t!.is was misleading and disingenuous testimonv. ,

,

I

i

5| A No. You got to be careful which draft you are j
I

i6'; talking about now. What we were talking about then was the I
i

l

!

7' Nute draft which he never characterized as misleading and

8 disingenuous. He thcught Mr. Rosso's draf t was because it

9 wasn't complete.

10 But what we were talking about with the Q and A

11 was Mr. Nuce's draft, the one that we had received the night
'

I
12 before.

k- |,-
13 MR. CEARNOFF: Could I have that answer read back ;

I
|

14 please? |
!

15 (The last answer was read by the reporter.)

16 3Y MR. DAMBLY:

17 ; Q Then, the idea to put this in a question and
|

18 anower form had absolutely nothing to do with whether the ,

,

19 , testimony was going to be disingenuous or not?
!

20 A No. We were talking about two separate drafts.

21 Actually, if you look at the drafts, you will see it follows
i

22 Mr. Nute's draft pretty carefully.

23 ! Q I'm glad we cleared that ap because I was somewhat

24 confused by that the other day. The draft that was finally
.ce- ral Reporters, Inc. 4

25 | put in question and answer form, nobocy ever considered to

i

:

) 315 253



190

|
,

I
|

|i disingenuous?g j
i

2 A That is accurate. At least nobody ever -- Lee i
i

i

| |
3 never expressed it to me nor did Mr. Temple. We put it

|

4| together and submitted it to Mr. Temple, and Mr. Temple lcoked

5 it all over. In fact, if I remember accurately, we made a

l l
6; couple of changes to some of the words, phrases, and put it I

i |
71 in final form. ,I

I
I

8' And I can double check that real easily for you

9! if you would like for me to.
j

i
i

i
l

10 | Q On page 4 of the Duran notes, the second complete !
i

11 |
|

paragraph, there is a statement that says: " Dave Rosso talked

i
._

12 ' about the factors ' Consumers Power did not have in the testimony:;

k- |'
13 that Dow was also concerned about Consumers Power's reliable-

14 ness to deliver steam. And if it came to a certain point that
i

15 Dow would walk. Dave Rosso stated that Consumers Power |
'
,

16 1 didn't put this into the testimony because it would lose the {
I

i
17 i case."

|

|

18 Do you recall such a conversation taking place? I

i

l9 A No. I remember a conversation about Consumers
'

20 Power Company's reliability. I know that that is one of the

21 i things that Joe Temple was concerned about was whether or not

22 I he could rely en Censumers to have the plant completed in

23 L time to supply the steam and whether or not the plant itself
Il

24 would then be reliable. We did discuss that.
Reporters, Inc, g.ca - ral

25 I don't remember talking about losing the case,
a
!!
a '

e
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|

|
.

!

1 Dave talking about that in that form.

2 O In your opinion, would putting that in have lost

3 the case?
'

,

!

4 A No. |

|
5, Q Was that ultimately put in t'.ere? !

|
6' A I don't know. I would have to go lock at the

|

7| testimony to see for sure. It car.e out during the testimony
i

i

8I itself on the reliability of the plant, Consumers reliability,
l
,

9I in delivering the plant when it said it would; whether it was

10 in the direct, I would have to go check.,

II Q Backup for one second to page 3. I was just

_
12 | wondering if you had an independent recollection. We could

b
13 all check the documents later so that is not a probler.

14 A Let me say this to you: I don't know if it did
i

I15 i or not, and I do know we talked about the thing, about the i

|
16 , in-date that they wanted. In c sense, that was what Joe was ii

,

17 |
! looking for. i
! ,

! 1

18 Q okay, back on page 3, there is a statement at thej
'

I

19 |bottom again that Milt stated Dow was very interected in

20 ' maintaining its rights to leave its options open. He stated

21 he felt Iow has a good case for a cause of action against

22 | Consumers Power based on its best efforts clause in nhe con-

23 tract between Dow and Consuners. Milt pointed out Dow has not

24 , said a thing about this item. He mentioned Dow wants Oc leave
x. at Recorrers, Inc.

ec
,

thi;. option and others open. Plus a lot of what happens in

i

Oh
}}fJ L bD
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|
|
i

1 the future depends upon what is agreed upon during continuing i

i

2j negotiations. And Milt stated he thought he had made this |
i i

'
1

3I clear when he talked about Dave Rosso and talked to both Dave
i \

4|; Rosso and Rex about Joe Temple's views at an earlier meeting.
t

5 Do you recall that conversation? It starts on 3
i

i !

6' and ends on 4. i

| |

7|. A I recall discussing with Milt the fact about Dow

8 leaving its options open; that if there were changes that

9: occurred, Dow would have to review it and exercise its

10 options. I never had a problem eith that statement. I

11 assumed that Dow would continue to do that on the basis of

12 good business judgments.
/

b
13 Milt wanted specifically that to be put into the

14 testimony. And, indeed, it appeared in what the Dow cor-

15 porate position was in Joe's testimony.

16 The last sentence of that question to him that :

I i

17 j Joe answered reads" Fu r ther , the matter would be kept under j
i

! !

18 j continuous review, anc Dow would keec all its cetions ocen.
-

,

i
I i

19 ' Q At the time that Mr. Wessel made these statements,

t

20 did it have any effect on how you viewed the testimeny cr

21 the relationship between Consumers and Dow in either the

22 ' cverall picture or --

23 |
A No, it was like for me, Milt was stating the

24 i obvious if Dow did not keep its options open and keep looking
2 .,. a.nnm,,. w

25 { at it, it should not be running the business that it is

315 254
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I

i

i

|
1 running. Since it has the record it has , I assume it does '

,

2 what good business does which is keep reviewing it al.'- the |
|

|
'

3' time.
/

4' -Q on page 5 at the bottom -- ,

I

5 A Yes, sir. -

i

!'
6 0 -- the las t paragraph, the discussion between all |

| |

7 present took place about various feelings and relationships

8 between Dow and Consumers Power that have evolved over a

9| period of time. Lb4 Nute stated Dow and Consumers Power
!,1

10 were at a point now where they do not trust each other at ,

|
11 all. Milt pointed out because of this mistrust between Dow

!

12 l and consumers Power, it would be better to say the contract
i(

11 speaks for itself.
|
i

I
14 Do you recall that discussion taking place?

15 A Yeah.
I

16 ; Q Did that discussion change at all vour imcressions t

| ,

! .
'

17 ' of the Dow-Consumers relationship either in the overall or

18 ; purposes of the suspension hearing?
'

i

19 | A Actually, at that point, no. It became like I

20 ! told you before, it became readily apparent to me when you

21 looked at the difference between the two parties , there was

22 nothing keeping them apart or resolving the contract except

1
23 h personalities.

i

1

24 | Second of all, there was s:Off in the contract that
C3- ral AeCCriers, Ific.

25 Consumers said it meant that, and Dow said it meant that.
I
.

3\> -
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1

1 And actually, it looked to me like it was a big todo about

2 nothing; that neither one of them made any dif ference. So it

1

3| didn't really change it for me. i

4 It was like a lot of intrigue for nothing.
I |

5 Especially with what I was interested in. |
.

I |
6 i Q Okay. On pages 7 and 8 of the same Duran notes, j

i I

7' at the bottcm, there is a discussion of which you referred |

8 to just a few miqutes ago about you wanted to put in and Dow

9 wanted to keep its options open. And these notes indicate |
i

10 | that Milt cautioned this statement and brought out the
'

i

11 tenuousness between the Dow and Consumers Power.
i

12 ' Did Mr. Wessel not want a statement about Dow
(-

!3 keeping its options open put into the testimony?
,

14 A Where I was at this point in time with Mr. Wessel

15 was that I couldn't get what it was that he wanted. He

16 | would say X and four or five minutes down the road, we would !
, '

I

17 ce talkinc about somethinc else. And I couldn't find a line

18 | to get together with him.
i

19 ' It seemed to me as i! putting that in only stated
|

20 . the obvious and that if it was tenuous, then it was tenucus,
d

il

21 ? and the Board would tell us so. It wouldn't grant the license.

22 ' If it wasn't, then they do it.

23 ' So, you kncw, to me, it wes a way of handling it,

1
24 pulling it cut and getting on uith it.

s, . al Reoorters, I,se,

25 Q Did anything else of importance in your mind
i

1 315 258
1



_

195

i

l
1 occur at the November 1 meeting? Anything we haven't dis- '

2 cussed?
i

3| A Yeah. I think you referred to it, but I think this
(

4 is the first time that Milt actually began to talk about this

5, possible lawsuit between Dow and Consumers. At least in a
!
\

6i way that I began to get that he actually thought there was some'
i

7 substance to it other than a way to talk to me and David.

I I guess that is the other thing that happened.8

9 MR. POTTER: Could I have that answer back?

|
10 (The last answer was read by the reporter.) I

11 | BY MR.~DAMBLY:
'

I
,

12 Q Okay, I think the next thing is your affidavit of

L
13 December 30, 1976, indicates that you made a telephone conver ,

!

14 , sation -- this is page 9, paragraph 14 -- you made a telephone
!

I15 conversation or had a telephone conversation with Mr. Nute on
t

16 , November 5 of '76 regarding some minor changes that ou felt
i

i
17 were appropriate to Mr. Temple's testimony.

| i
.

18 - Do you recall what those changes were?
i

19 A No. They really were minor, though. I think one;

20 of them had to do with we misstated the contract, we misstated,.

21 I think, the steam section of the contract, and we changed

22 I that.

1

23 i I mean, they were not even sentence changes. They
i

24 were like word changes to the best of my recollection. And
e.i awon.n. n.c. je..

25 I talked to Lee, and he talked to Joe and called me back and

3kb -|
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1 agreed to them. And we made the changes. |

|
2 Q Okay, before I move on to the November 8 meeting, !

I

i

3. I probably should ask for the record, taking you back to the i

| t

4| October 11 meeting between Mr. Miller, yourself, and Mr.

5 Rosso, wherein I believe it is October 11, the decision was

6 made that the Michigan Division position was immaterial.
i

|

7' Who was responsible for that decision? !

8 A Ultimately, I guess if there was anybody responsible,
i

I
9 it was Mr. Miller, although Mr. Rosso and I agreed with him

10 that that was accurate; that the conclusion we reached was
|

11 accurate.

I2 In fact, most of the discussion centered around me

'

13 arguing for strategy reasons we ought to put it in.

14 Q Do you recall any conversations between yourselves |
i

l
15 and Dow or yourselves and Consumers between November 1 and i

1

16 November 8? !
l I

17 ! A I think that there was a time we met with Mr. Rosso
i

18 and I net with Mr. Temple for a while to have him -- to pre-

19 pr.re him. I don' t know when that was.,

20 Other than that, I don't remember any specific

21 discussions.

22 ; O Could this meeting you jus: talked about be the

23 ' November 3 meeting or do you think there was one prior to that?'
i

'44 i A I think it was probably November 8.
3- f31 Reporters. Inc.

25 Q Do you reca]l what happened during the November 8
i

1
a

|
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I

I

|
1 meeting?

2 A We talked to Mr. Temple about his testimony, asked
|
.

3 him some questions, got the responses that he would give, |
!

|
'

4 talked about what we would do if his personal opinions were |

5' asked.
i
i

6 i O What did you decide to do in that event? |

7 A We told him as we had told Mr. Wessel ear]ier we

8 object to them as being irrelevant to the proceeding.

9 We also told Joe at that time that it was our ;

i

10 opinion as attorneys that we would be overruled, and he would

11 have to answer them.

12 Q On puge 4 of the Duran notes of this November 8

C
13 meeting --

.

14 A I have got it.
|
,

t

15 0 -- I am interested r what has become rapidly

16 f amous as the " lousy witness tatement." It says at the very '

!
17 to p , " Dave Rosso made the observation that Joe was a lousy ,

18 witness in terms of Consumers Power position in the case."

19 Do you recall that statement being made? i

20 A Yeah. |

!

21 | 0 In what context was it made and how was it made?
i

1

22 ! A We were talking about Joe's responses to cross
i

d
23 y examination, his personal opirions when they all came out.

.

24 ! And Dave was laughing with him that he really was a lousy
c.i n cort ,s inc.dc..

25 l witness from our point of view with the cpinicns that he had .

|
1

315 26Zi
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1 Q The next meeting that I am aware of occurred on

2 November 15 of 1976. Are you aware of any meetings that occur-

3' red between November 8 and Novencer 15?
I

i

4| 'A No.

| I

5| Q What was the purpose of the November 15 meeting? |.

>

I

6 A To talk to Joe Temple, I think was the basic j
I

i

i7' thing.
|

8, Q It was the same kind of discussion you had on the
l

9I November 8 meeting?
1 I

10 A Yee. Mr. Pribila was at this meeting, and we

11 talked a little bit about the Michigan Air Pollution Commission'., s
.

12 I think that is accurate.

k.
13 Q Who is Mr. Pribila? . i

l
i

14 A He is another attorney for Dow. And he handled thad

15 case before tha Michigan, whatever it is. Air Pollution
!

16 ! Control. I can't remember what it was. But anyway, it was the:
i

i
i
:

17 j state agency that handled air pollution in Michigan. !

! t

18 I We needed the testimonv zn on the emissions : rom i
t -

! '

19 | Dow's fossil plants. r

20 ! Q Okay. On page 1 of the n- n notes of this meet-
a

:l

21 1 ing, at the bc tom, there is an in: etion and a discussion

22 ensued on whether or not Dow has initiated any legal action
23 against Consumers Power in relation to the contract between

24 l Consumers Power and Dow. The discussion then continued on
sce- ras Reporters, Inc.

25 the letter Lee Nute sent to Cudd Bacon. Lee pointed out that
.

315 2(El !
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l' the Consumers Power has stated in the prospectus that there is

!

2 a possibility that Dow will sue Consumers Power over the
|
!

3 Consumers Power's action.
|t

4 A Yes.

5 Q Do you recall that conversation?

I
i

6 ! A Yes. Actually, that is the conversation that we |
t

7| referred to back in the meeting about Joe's personal opinions,;

8 about Dow's opinions, on whether or not Consumers had acted

9, properly in reporting the letter from Lee to whoever it was |

10 written to at the Consumers considering Dow's actions.

11 And we talked about that. I thinx what Rosso's
i

!

12 ~ advice to Joe was to stay out of legal matters.

' ''
13 Q And the next sta tement is that Dave Rosso asked

.

14 Joe to stay out of the area of legal actions taken or not
I
'

15 taken.
|
,

16 | Why did you want Mr. Temple to stay out of those !

I

17 or why did Mr. Rosso want M: Temple to the best of your
'

.

i
18 knowledge to stay out of th..se areas?

'
i
.

19 A You have to ast Dave what his opinion was. My

20 opinion, it was not proper to ask a witness to stare legal

21 conclusions unless he is qualified to do that. And Mr.

i22 Temple wasn't qualified to do that.

23 ! Q Would he have been unqualified to say whether
i

24 o Cow had initiated any legal action?
3- 'al AfDOrTers Inc.

25 ' A Well, the truth of the matter is in that he o. robablv.
,

,

31(J 40J
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l :

1

1 would be since there was a question about hether or not that
|

2 letter constituted a legal action or not. |
!

3 Q Which letter are you referring to? j
i

,

4 'A The one that is referred to above in the paragraph

5i you just read me in discussion then continued on the letter
i

! i

l '
6, that Lee Nute sent to Judd Bacon.

:
,

7 Q Do you recall what was in that letter?

8| A No, I don't. I would have to see the letter

|
9 again to refresh my recollection.

i

10 ' MR. DAMBLY: Does anyone have that letter? Does

11 anybody know if we have that letter?

12 Does anyone from Dow know what that letter is?

b
13 MR. POTTEP: I am not Jeing obtuse; I don't know.

|

14 MR. CHARNOFF: Off the record. I
l

!
i

15 (Discussion off the record.) I
i

l

16 MR. DAMBLY: Back on the record. i
,

!

17 1 I would like to make a request from Dow to the
i
!

18 , extent that there is a Nute to Bacon letter on, I assmae,
i

19 dealing with the prospectus, we would like a copy if it exists.4
i

20 MR. POTTER: We will make the necessary investi-
.

21 ' gation.
!

22 I think the record should show, though, we did

23 have an off-the-record conversation, and it is the present

24 ' feeling -- I can't speak for the other side, but I can speak
a rei Reporters, Inc.

25 ' for Dow -- that the paragraph that was under discussion just

h 315 264
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1

l
|

1 a few moments ago, the bottom paragraph on page 1 of the Duran '

2 notes, November 15, 1976, carrying over to the top of page 2,
i

|

3 refers to some correspondence that resulted in a statement f
(

4 appearing in Consumers Power Company prospectus.

5 It is my present belief that may refer to what has

i
6 become known as the Rus and Joe correspondence. But we will

7 check it out and see if there is such a letter from Mr. Nute
8 to Mr. Bacon that bears on this issue in any way.

9 MR. REYNOLDS: I assume that request also goes to
|

10 us, and we will undertake to see if we can find such a letter.

11 MR. CEARNOFF: We are not currently aware of any I

!i

12 ' such letter in tae way of a Nute to Bacon letter..

li

13 (Consultation between Mr. Nute and Mr. Potter.)r

14 MR. POTTER: Let's co back on the reco-d-

i,
'

\-15 Mr. Nute has just advised me I was correct in my i
I

i
16 earlier statement that his notes, the E 2te notes , bearing the !

i

17 date of November 18, 1976, in fact are the notes of :ne meet-
i

|
18 ing of November 8, 1976. It is simply a typographical error.

!
,

19 ! He then followed up aba:t a statement there are no

20 t Nute notes from November 15, 1976. .M:: . Nute advises me that is

21 not correct, he did take notes of November 15, 1976, meeting.

22 The Board had determined those to be: privileged. I don't have
!

23 | them with me . We will find them and turn them over. That
!

24 is all I can say.i

Na al Reporters, Inc, i
,

23 :
,
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I

1 BY MR. DAMBLY: ;
|

|

2 Q Okay, we can go to page 2 of the Duran notes of

3! the November 15 meeting. There is a statement on the second
,

) ;,

4 complete paragraph down which is the one sentence whica says, !
i
i

1

5' " Rex told Joe that he (Joe) should refrain from referring to |

6, the fact there were two separate reviews, Michigan Division ,

| |

and Dow corporate."7

8 Do you recall making a statement to that effect?

9 A Yes. I cold Joe unless he was asked, he should
!

10 always refer to Dow corporate review since that was Dow's

11 position.

12 Q An'd why?-

'

13 A Secause in that opinion, that was a material fact.

14 That was what we have Joe testify to.
I

15 , MR. POTTER: When you say because it was Dcw's
!

16 | po sition, do you mean to say it is Dow corporate position or
i ,

!

17 ( rather Dow tactical decision as to how to handle the matter? I
I

:
,

18 ' THE WITNESS: The Dow corporate position was as
! !

i

19 Joe had stated in his testimony, and. that was what we con-

20 sidered the ultimate f act. And that is what he should refer

21 |1i to unless he was asked about the Michigan Division recom-

22 ' mendation.I

t

23 3Y MR. DAM 3LY:

24 ' Q bare to do this, but I would like to go back now
.cs- .ral Reporters, Inc. '

25 to the November 8 meeting because I was under the impression

o '' h1
31r3 LU :
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1 it was the November 15 meeting, but in the Nute Notes which

2 say November 18 on them --

3 A I have those in front of me.
|'

t

|4 Q In paragraph C, ZI C, first page --
i

5, A Yes.
I
!

6' Q -- there is a statenent, " Joe refuses to mention
i
.

7i that we have a contract."

8i Do vou recall Mr. Temole making such a statement?
|

9 A No. .

1

i

10 Q That continues and says in A, 'One of the factors

11 considered was the legui liability of breaching the contract."
,

l
12 Do you recall any statement by Mr. Temple that he

C
13 did not wish to or refused to mention that it is Dow USA

14 Board that had considered legal liability as one of the

15 elem mts in their decision to support the Midland f acilit;? |i

t

16 A I have no independent recollection of that.
;

17 [ Q Were you aware at the time that such was the case |

|

18 that the Dow USA Board had considered this apparent to them
i

19 [ threat by Mr. Falahee and I guess Mr. Aymond subsequently

20 for 5600 million lawsuit as one of the bases for their

21 decision?

22 ' A I didn't know they had perceived it as a threat. I

I

23 assumed they had taken into account their own legal liability
d

24 ] if they decided to -- and I don' t want to use the word
. ce - .ral Reoorters, Inc.

25 " breach" when I am talking about Ocw because it was clear

! 7jr] ') []Lv
, J
|

l
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I

|
i

1 what their position was. It wouldn't have been a breach, but !
!

2 I assume that Dow being as,well run as.it is, it had taken that|
.

|
3 into account in reaching their decision on what to do. I

!
/

!
i

Q You had no personal knowledge that had been con- |4

|5' veyed to you by Mr. Bacon or Mr. Falahee or anyone else from 1

1 1
i

f |

6i Consumers or anyone from Dow, Mr . Wes s el or the o ther , Mr.
'

l

7 Nute or any of the Dow people that the Board had specifically

8 considered the alleged $600 million threat in reaching --
t

|

9' that the Dow USA Board considered that threat in reaching

10 the decision to support?

11 MR. REYNOLDS: I don't read that into the Nute

!,

_
12 1 notes anywhere. And I am not sure I know where you are getting|

C
13 that from. The Nute notes only make reference to one of the

14 factors being legal liability of breaching the contract.
I

15 There is no mention of any statements by Mr. Falahee or |
i
;

16 5600 million or Consumers or anyone else.

17 BY MR. DAMBLY: |

18 | Q I didn't say there was in the Nute notes. My
t

!

19 question was after having discussed -- that was at the time of
fl

20 the November 8 meeting -- whether or not Mr. Renfrow has had
a

21 i any knowledge that had been imparted to you directly from scme

22 other individual or you had seen any documents or anything which

i

22 r would indicate to yoa that the Dow CSA Scard considered what
i

!

24 I will characterize as an alleged threat of a 5600 million
i

:e. si Reporters, Inc. i

25 i lawsuit as one of the bases for reaching the decision to

b\
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iI
support the nuclear project. f

i

| i

2 A At that time, I had no idea that they considered j
.

|
3 that to be a threat.

!,

4' MR. REYNOLDS: That being what? |

5 THE WITNESS: That they considered Falahee's and
I

6! Aymond's statement to them about the results of Dow not

i

7 continuing with the contract to be a threat. I did assume j

8, and had assumed all along that one of the factors that Dow

9 would have considered using good business judgment was what

10 their liability might have been if they had decided not to

11 continue with the contract.

12 l BY MR. D3MBLY:

13 Q Do you recall any conversations that you had after |

|
14 the start of the suspension . earings on November 30, 1976, I

I

15 with Consumers or Dow people dealing with the preparation >

\

16 of the Temple testimony?
,

!

,

17 A I would have to go back and look. I think during ;

18 | the first week when Joe got on the stand, the preparation
i <
-

i

19 came up, and that was the first time I was actually shocked

'

20 at Dow's response to some of the Scard questions.

21 , Cur discussions with Milt concerning atterney/
o|

22j client privilege, we argued very hard that the notes to
!

il
l

23 prepare the Temple testimony were under attorney / client?

il

24 privilege. And ther v4'- '"- ed around in the hearing and
,cr .rri A eoor*rrs, Inc.

25 turned them over and argued against us -- not against us, but

b1
315 2t(?
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t

i
!

|

1 argued that they should be turned over which .;as to me a

2 direct violation of his conversation with me. !
!
|

1

3 So at that point during that first week, I think !

/
-

1

I l
4 we did. Later on when Consumers' documents were made available,

f

|
5! the other '..hing that happened that shocked me was that a j

!
'

6' representative of Kayeccholer showed up at Consumers to
' ,

!

7; review all those documents. So those twc things happened. |

8: Q Is Kaye a female?

I
91 A No, it is a law firm. -- showed up at Consumers |

|
,

10 , Power Company and went through all of the documents that we
I

i

11 I, made available.
|

|

12 ! Q Do you recall any discussions that you had with

13 ! Dow personnel, including Mr. Wessel, outside of the suspensionI

|
14 i hearings themselves? |

i
l

15 , A I don't know. I think Mr. Rosso had a ciscussion |
l ,

i
i

16 , with Mr. Wessel. I mm not sure that I did, and I could have. t

t I

17 ;i Q You said you were shocked by some of the responses
,

!

18 ' Dow made during the suspension nearings. Did the responses ,

i i

I

19 | that Dow made during the suspension hearing af ter the Temple

20 testimony bec ame the focus of considerable attention give

21 you any perception that during the preparation of tha

22 testimony, all these meetings we have just been talking about
'l
Il

23 y that Dow had been less than candid and forthright in dealing
n

||
24 ? with you in the preparation cf that testimony?

3 ral Reporters. Inc.
'

25 MR. REYNCLDS: Let me have that cuestion read.

31 -) h
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!

1 (The pending question was read by the reporter. ) ,

2 THE WITNESS: I have to answer the question, I
I

3 think, in two parts. With regard to Dow's position on the

4| suspension hearing of what its ultimate issue was, no. I

|
|

5: never felt that Dow communicated to me anything other than
!

6 the truth about what their ultimate corporate position was. |
l'

| |
7: What I did change my mind about was what it was j

8i that Dow was up to with regard to the suspension hearing and
I
t

9' how it was going to approach it.

10 BY MR. DAMBLY:

11 Q How did it change your mind and what did you then

'l perceive?-

13 A .I had assumed that Dow would take the position dur-

14 4 ing the suspension hearing that Mr. Wessel had told me that |
t

!

15 they would which was that they would set back and allow us

16 to do the hearing. That turned out not to be so. I
i

17 | And, in fact, Dow took its own independent course ;

r
.

18 during that proceeding.

19 Also, scme things that had been said to me about1

20 1 documents and what had been turned over later turned out no:

21 i to be so, plus there were a number of documents which

22 , turned up in the January material such as the Duran notes

23 and the Nute notes that I had no idea abcut, statements that

24 ' I had made that evidentaly Mr. Nute and Mr. Wessel had
=r .ral Recor srs, Inc.

25 questions Lbout that had not been talked to me about.
i

I r a 1) [_ / I
!

:\
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!
i

1 So it became evident to me that with regard to the
>

I i

i i

2 preparation of the case, that probably there were some under-

3, lying f actors that Dow was operating out of that had never
I,

f

4 been' communicated to me.

5 Q Did you ever then or now have:the feeling that in

6 some way or other, Dow had used the preparation of the Temple i

l
i ,

|
'

7| testimony to set up Consumers, put them in a more vulnerable j

8 position, either in the suspension hearing or for a possible

9 breach of contract litigation suit? !
! !

I i

10 A The answer to your question is yes. I think Mr. i

l

11 i Wessel attempted to do that insofar as future contract pro-
I
,

12 i ceedings that he sought.
b

,

13 j 0 When did you form that opinion? i

|.

14 A probably during the first week of the hearing.

!
15 : Some of that may have carried over to the suspension hearing,

I
i

16 : but I want ic made real clear as far as I am concerned, Dow ,

1
I ,

| |

17 | did provide the information on their corpraate position and i

18 | the discovery documents that were required.
'

;

: ;

19 Q Do you recall any meetings -- and I can't recall

20 exactly the dates; maybe somebody can tell me -- betweer the

21 end of the first part of the suspension hearings which I

22 ' believe was early Dece=ber of '76 and then reresumed in February,
,

23 ! I believe, of '77 or at least between the time Mr. Temple

24 | was delayed in his testimony between, something like, December
:r .res Reporters, Inc. '

25 , 4 and, I think he came back on the stand in February of '77?
I
i r q79-

| ) bI t-

.
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,

''

1 Did you have any discussions during that time frame

2 with either Dow personnel or Consumers personnel on the Temple

3i te s cimony preparation?

4 'A On the preparation of Joe's testimony? I don't

5i believe so. I had discussions with Mr. Rosso and maybe Mr.

6, Bacon about it since we prepared the affidavits. So I guess

7 I need to amend my answer with the exception of Mr. Bacon.

8 Now, see, when you take February, we filed those

9 affidavits in December. I do: ' t think I had any personal

10 conversations, but I think somebody did, with Mr. Falahee..

11 Q Who would that somebody be or you don' t know?

12 A I don't really know. I don't believe we had any

b
13 conversations with Dow, though. .$r . Rosso may have talked to

14 Mr. Wessel, but I don't recall that I did.

I
15 MR. DAMBLY: Mr. Reynolds, would you supply Mr.

|

16 | Renfrow with a copy of the December 4, 1976, memorandum to !
i

I !

17 ; file by Mr. Wessel? This is the last Wessel memo. |
! i

Would you please review tha*'
18 {

,

19 THE WITNESS: Yes.

20 SY MR. DAM 3LY:

21 ] Q I guess two th tngs I would like . One is your

22 i reaction to Mr. Wessel's characterization of Mr. Rosso in the

23 second paragraph and then your overall reaction to the

24 memorandum.
M- tal A eDorters, Inc. '

25 MR. REYNCLES: What is the first cuestion now? i

! 315 27- '
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l
i
;

1, MR. DAMBLY: I would lik3 Mr. Renfrow's character-

|
2l ization of Mr. Renfrow's reaction to Mr. Wessel's characteri- |

|

3 =ation of Mr. Rosso.
,

'
|

4' MR. REYNOLDS: You mean his reaction today?

|
5 MR. DAMBLY: Yes. |

| |

6! MR. POTTER: I am going to object. I think it is |

7 immaterial.
I

8! MR. REYNOLDS: I object to that.
I

i
9 MR. POTTER: If we can s tate Mr. Renfrow was with !

|

10 | Mr. Rosso at that particular date and can remember what he
!

11 looked like, I think it is relevant, but if you are going to
D

12 '
.

ask him to read Mr. Wessel's description of what Mr. Rosso

13 i -looked like and characterize it, I object.
| .

14 SY MR. DAMBLY: l

i

|15 Q Okay, were you with Mr. Rosso on December 4, 1976?
|
'

.

16 A Yes. i

l !
i17, O Would you describe in your own words what Mr. |

|

1 !

18 ' Rosso's appearance was?
,

i

19 ; MR. REYNOLDS: Throughcut the day?
i

20 ) MR. DAMBLY: In the morning,
i

21 MR. POT'IER : Whac was the date this was supposed
i

22 ' to have occurred?
|

23 ' MR. DAMBLY: It says December 4.

iog MR. POTTER: As long as vou are going to put thee

= ni a.mn n. inc. ,

25 question which we objected to, I think if you look at the

| 315 274
:
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i ,

I paragraph -- Well, let's go off the record.

2| (Discussion off the rc ord.)

! !

3 ! BY M?. DAMBLY:
;

I
i

4| ~Q Let's try December 3. Were you with Mr. Rosso, ;

1 i
i

5| did you see him daily, throughout the suspension hearings,
i
I

6: November 30 through December 4?
,

I7 A Yes. i

I

8| Q Let me ask you, did you have discussions with Mr.
I
i

9' Rosso during the evenings after the suspension hearings
|
|

10 in this same time frame? -

Il A Yes.
i

12 l Q Are you aware of Mr. Rosso's spending any sleepless
,

13 nights during that same time period? |
|

14 A .No . I,

15 | Q Are you aware of Mr. Rosso crying overnight --
I .

! I

16 ' A No.,
,

I |

17 Q -- during this time frame? |

18 Did Mr. Rosso appear to you to be emotionally
i

19 upset?

20 / A He certainly did get antry at some of the things

21 , that happened.

22 C Now, in regard to the rest of this memorandum to

23 | file, let's take the last two paragraphs. Do the last two

24 paragraphs of Mr. Wessel's memorandum to file comport with
:. r i aeoormi, inc.1

25 ! -vour understanding of the Temale testimonv nrecaration?
i

- - - -

,3 ;

a
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1 MR. POTTER: I will ask you to read the question

2 back.
|

|

3I (The pending question was read by the reporter.)
|

|

4| MR. POTTER: Well, for the record , I just want to ;

| !

5| object. I think Mr. Renfrow certainly is more than capable of i
i

I

6| commenting on what his understanding was as to how testimony
i

!

7! was prepared.
i
,

i

8 If you are asking him to commert as to how Mr.

I

9j Wessel thought the testimony was prepared, for one witness to
,

|
10 comment on another witness' testimony, I think is improper. I

f

i .

11 | If you can, go c9ad. Fine,

j i
'

12 ' MR. CEARNOFF: I have an objection, too. I don't

13 know that it is clear those two paragraphs or any specific '

.

14 parts of them describe in any way completely or in part .

I

15 ' how the testimony was prepared. And it seems to me that in
I

1,

16 | referring tc two paragraphs, they have some reference to the
'

i

17 time frame, but don't really that I see in quick review. To speak

18 : about how somethine was prepared is not a predicate for the
i

,

19 question, unless you point to some specific section.

I
20 1 EY MR. DAMELY:

i
!

21 ' Q Let me change the question and try and see if I

i

22 ; can make everyone happy.
!

!23 The third and fourth paragraphs in this memorandum
1

24 ' appear to me at least to deal with Mr. Wessel's perception
3 4 31 Reporters, Inc.

25 , of the Dow-Consumers relationship leading up to the
i

n

'I
'

315 276
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1 presentation of Mr. Temple in the suspension hearing. Does !

2 your perception --

i 1

3| MR. POTTER: Excuse me. To the extent that is i

I,

| 1

4; your characterization of what is in those two paragraphs, I i

5_ object to it. I don' t think that is the proper characteri-
|
i

l
!

6 zation, but go ahead. I am not going to hold you up. i

i
|

! MR. CHARNOFF: Did the witness answer?
7|

,

i
g MR. DAM 3LY: I haven' t gotten that f ar.

9 Let's just strike that question. I don't think it
t

|
10 is necessary. I have a better one, ! hcpe. .

I
f

11 Let's go down to the lest paragraph, starting about

.
12 the sixth line down. It says, "He then said he -- and the

(J
,

13 he is Mr. Rosso -- might want affidavits from me -- the me !
i

|
14 being Mr. Wessel -- and others in connection with the Temple ;

i

i
15 preparation.

!

I
I

16 I trust I have no objection that that does have to
i

17 ; do whith the Temple tes cimony. !

I i

i l

18 ' And I replied that this might well be the case
,

19 where it was necessary for us to proceed alone. He -- again

.c j Mr. Rosso -- then said what his position had been that the
d,

21[ underlying Dcw reasoning was irrelevant to the final action

|
22 - decision and that this had been the Dow position.

i

23 ! I -- Mr. Wessel -- said it indeed had been the

24 i original Dow position, but it had been overruled by Mr.
Or .< al Reporters, Inc. j

25 Renfrow and Mr. Bacon at the first conference I attenc' ed
I

| i
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|
1

1 with them.

2 Does that set forth your understanding of your

:
3' conferences with Mr. Wessel and on whether or not how Dow

4 perceived the Michigan position?

I5, THE WITNESS: No.
I
!
t

6 i BY MR. DAMBLY: .

|

I wo11d like to discuss!|
i

7 Q I have only one more subject j.

aj The subject I would like to discuss is coal costs.

9 A Yes.

10 0 Do you remember during the time Mr. Temple's
|

11 testimony was being prepared any discussions of differences
I
t

12 ' between Dow and Consumers on coal costs?

13 A Yes.

14 Q Can you give me generally what the flavor of that i

15 j was?

16 |'
;

'

A Yes. What had happened was there had been a meet- |
| i

17 ' ing between Dow and Consumers, I think, around September in I
!
4

#
1

18 }; which they had agreed upon, whidr. their coal costs actually
.

19 , matched dutt,did and periodically in time. Consumers was

20 ' then involved in an in-house study to determine overall for

21 ; the ccmpany what they were gcing to use for coal prices in
i

" *ke years to cone.
|

23 | Between the time thet the meeting occurred with

24 | Dcw and the time that we were f L.ing the testimcny in the
si Reoorters, Inc. ':=

I

25 | case, Consumers in-house study was prepared. And what it

i

315 270 .
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i

I
i

|
''

1 showed was an increase in coal costs.
|

3
|

2' The Consumers technical people advised me that the !

3, coal costs actually differed at this point in time, and I
i

4 think what I did was call Lee and advise him of that and tell
I I

5 him that I thought if we could get them together as I under-
4

!
i

6! stcod the his tory that this thing had happened from time to
,

! time, and generally over a period of time, it would resolve7
Il
1

8] itself, and that what I would like to see if we could was

9 to at least identify what the difference was so that we
i

i

10 could get ready. I

I

11 |
We talked to Mr. Temple about that because his

i

12 | testimony included costs of coal on his alternatives and on i
I,_

( I |
, s

,

|ms
13 the alternatives that we were using.

|

'

14 | You have to remember at the same time this was

15 going on, we were also preparing an environmental report. j
i

l
16 So we discussed all that. I think eventually, the resolution !

l 1
i i

'

17 |
of it was that we did tie it down; that it was to a difference |

t

i
'

18 . in escalation rates. We submitted the Consumers prices. The
!

i

19 Dow testimony went in with the Dow prices.
,

20 i Sidney Feld from the staff testified on a whole

different set of prices. And I don't know. And the guy from
21 '1!
22 , the State of Washington who was Cherry's witness testified

|
t

23 to another whole set of coal prices.

24 : G In your opinion, was there an honest disagreement
3 ral Re00r'ers, Inc. ,

25 between Dow and Consumers as to coal prices? '

,

o

| 315 279
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I

I !
i ,

I
'

1 A I think definitely any time you deal in this !

2 proceeding with coal prices or prices of uranium, as far as

3i I am concerned, what you do is you take what you believe to |

4 be the costs to run your plants, and you can put them in the

5, environmental report and send them into the Commission.
'
,

I |6: I know for a fact that what the Ccami2sion does is .

I |

7! do an independent review of those costs'. Sometimes, the |
|

Commission says the costs are going to be more for a particular|i
8; ;

' I
i I

9 area and sometimes less. And as far as I am concerned, I

10 ; have never yet met two people who agree on the price of coal ;
i i
i i

11 I except for maybe three or four days at a time. |
!
i

12 The same is true, by the way, with the cost of
{=-

;.

13 uranium ar petroleum. '

14 Q Do you recall making a statement -- this is in the j
i

I15 ' Duran notes of the October 12 meeting, page 1 I will Just :

16 read the one statement. ,

|

17| "Mr. Renfrow stated Consumers Power would not argue
i

>

18 | with Dow about the coal cost being too low as the truth
$

19 probably lies scmewhere in between."

20 A It is my opinion on all those costs the truth is

|
21 nobody knows for sure. And what we know, I was letting Milt

.

22 | know we wouldn't cross examine Joe on the coal costs even

23 ; though they were different.

24 '' Q Again, the Duran notes of the November 8 meeting,
ce . ral Aeocrters, Inc.

25 I would just ask you if you could read pages 2 and 3, top of

31J -



.

_

217

1 3, of the November 8.

2 A You want me to read what, now?

3 Q Page 2 and the very top of 3 of the November 8
|

4 Duran notes.

5i MR. REYNOLDS: All of 2?
I
,

6 BY MR. DAMBLY:

7 Q Starting with about the third paragraph, the

8 parties present discussed the coal prices.

I
9| A Yes.

!

10 Q Does that to your recollection accurately depict

11 the discussion that took place?

12 A I think at that point, I had some fear and Joe(x
13 had some fear and we really didn't know where it was, where

14 the exact difference was. I think that what happened in the

15 11/15 meeting was that we had gotten it down to the base

:

16 price hadn't changed, but the escalation factors had. '

! i

17 | I think if you look on page 2 of Mr. Duran's notes
'

i

18 ! of 11/15, it says we were talking about escalation : actors. |
|

>

19 | As far as I was concerned, that na~xr.ec. at least, Joe could
i
i

0; identify the difference in the two , and we could just put2

|

21 it up, say that is the difference in the prices.

I
22 , Q The things I a;ked you to read on November 8, I

!
|

23 gaess my question was, did you think that fairly accurately

24 ' represented the discussion that you had? '

ce rat RecorTe,s, Inc.

'h $25 MR. CHARNCFF: On the 8th? c

i

|

,
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,

1 BY MR. DAMBLY:

;

2 Q On the 8th. j
l l

3I A I think that is accurate. I specifically remember I

4 the stuff about the high-sulphur and the low-sulphur coal being

|

5I talked about and the f act that they had used the Consumers '

6 data that had come out on 9/21. But I do remember thinking
i
1

7 at one time that maybe the difference was that Dow got coal

8 from its own mines while Consumers bought it on the open

9 market. So that is some of the things we were talking about

10 that might have been the difference.

Il Q Then, on the November 15 Duran notes, you just read

12 the bottom cf page 2, and I assume that you thought that

13 fairly accurately depicted what that discussion was?
I,

14 A I don't remember Milt talking about Dow bucklinc i

i

15 ; under to Consumers. I remember letting the thing go and |

l
16 | escalation factors.

I
i

17 | I would have liked to have it flattened before the
! '

18 hearing because it was something that then we wouldn't have

19 to spend time on. But by that peint, it was okay with
<

20 me if we didn't.

3

21 I Q You saved me a question.
I

22 ' Now, the last thing I would like to ask ic going
1

i .

23 ' back to the issues which I read at the beginning that the !

24 Soard has said should be discussed in this hearing.
:e- si Recorurs. Inc. .

25 : The first issue is wnether there was an attempt
I ') Q )
| \r3 l. G "

!
-i

!
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,

' -

1 by parties or attorneys to prevent full disclosure of or

2 withhold relevant f actual information from the Licensing
,

1

!

3|
Board in the suspension hearings.

4 To the best of your knowledge, did you engage |
I

5' in any attempt to prevent full disclosura of or withhold
I

6 relevant factual information from the Licensing Board in the

7 suspension hearing?

8 A No.

9 Q Did anyone els; to your knowledge engage in such an ,

10 attempt?
i

11 A Nope.

12 Q I will ask you again the question in terms of I-

L ,
--

13 , want to make sure we are clear on this, the terms used in this |

14 issue as the Board has stated it refer to relevant material and
.

:

15 and not relevant factual information, not to material j
!

16 information?
j

17 j A Yes. I am real clear there was no relevant infor-
i

l
18 , mation t&st was withheld. We turned over reams and reams of

|
I

19 material even when we weren't asked.

20 Q Do you feel that there was, one, on your part,
i

1

21 ,' was there a failure to make an affirnative, full disclosure

i

22 ' on the record of material facts relating to Dow's intentions

23 concerning performance of its contract?

24 ' A No,

est Reoarters, Inc. [ce

25 Q Are you aware of anyone else making such an3 7

biJ ' b #'tL -
i

;

|
t
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! ,

I i

I
i

|
3 1 attempt?

|
|

2 A No. j

3 Q Was there an attempt by either you or anyone else |

4 to your knowledge to present misleading testimony to the !

I1

5f Licensing Board concerning Dow's intentions? !

l

6 A No.

7 Q To your knowledge, did any of the parties or

8 attorneys attempt to mislead the Licensing Board concerning

9 the preparation of the Temple testimony?

10 A No. ~

,.

11 Q That's all the cuestion. I

i

12 MR. POTTER: There is no way I can complete in an I
( '
'

13 hour. I think I would like to start fresh when he comes |"

,

14 back.
,

!

's I don't know hou long it will take, Mr. Renfrow,
,

i
16 and I will be as fast as I can; I promise you that. But I I

I
,

17 : don't see any reason why we couln'dt .mplete within the ;

18 time frame.

|
19 I don't know how long you will be.

!

20 (Whereupon, :t 5:35, the tiking of the deposition
i

21 ; was recessed, to reconvene on June i, 1979.)

22 |i
|
|

23 '

!

24

2 . w neco m n. inc.
o O /'3IrJ L23

h
,

I
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said deponent; 'that I ma neither counsel for, related to, nor

employed by any of the parties to the action in which this deposi-

({}; tion was taken; and, further, that I am not a rela +4ve or employee

of any attorney or counsel emplcied by the parties .reto, nor
s

financially or otherwise interested in the outcome of the action.

.-

_

ELISABETH R. CRAFT
Notary Public in and for the

District bf Colum'oia

My commission expires 1 Decembec 1980.

._
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