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Ca Octobar 10, 1979 this Z2oard entered a "Memorandum of Special Prehearinz

Conference and Order”relative o the Special Prehearing Conferen-e

held on

Septambar 16, 1579 in the above caotioned case., This Board tentatively
accented certain contentions of the intervenors for the adversary proceedings to
tas place to’determine whether early site suitability approval will be given

to the Acolicant's proposed site,

This ZBoard further "held in abeyance pending

ths publication of the Three Mile Island NRC Staff report on furthsr Commission
action®, Fetitioners® Gogol, Runyon and Citizens Against Nuclear Power (herein-

after 'CAH?') contention No. 15, relative to the nonexistence of a

federally

avprovad svacuation plan for the Carroll County area and the likelihood that
no suitable evacuation plan for the area could be found,

In its Order, this Board ruled tha®t Petitioner GCogol could not be a party
to this croceedinz bacause of lack of staring, The 2oard also rejected as
..vramature and inaoorooriats for the early site review CAIP contentions lo,.'s

1 - 14,
Leave *o Intarvens,

1) Tnaccuracies o

2) (a) Availability of al

which i3 incorpora!
=ay ha summarizad very hriafly as “ollows:

L ]

w2l

Avplicants’ projected

(b) Depletion of uranium supoly;

These contentions are set faorth in-+he CAYP Amended Patition for
by reference herein, These contentions

need for power;

ternative sources of ensrcy;

1) Finaneial qualifications of Applicants;

4) Invalidity of cost-benefit analysis hased ugon 40-year operat
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5) Tinancial hardship on ratapayers;
£) Lazar and canital efficianey of alternative sources of energy;
7) Arount of spant fusl %o be siorad at site and for how lonz:
3) Possidility of site bacoming permanent dump for spent fuel;

§) Possibili%y of site becoming a vermanent low and intermediate level
radioactive waste dump;

10) Failure of Apolicants %o indicate how decommissioninz the plant would
oscurs

11) Invalidity of cost-benefit aralvsis based upon unknown and uncertain cost
of waste disposal and decommissioning;

12) Ability of Aocolicants to obtain fuel;
13) Health consequences of licensing nuclear power plant;

1%) Inadequacy of insurance to be obtained by Aoolican%s in light of the
Price-Andarson Act,

ARGUMENT -- PETITIONZR GOGOL WAS IMPROPERLY REFUSED PARTICIPATION FOR LACK OF
STANDING,

Patitionsr Gogol was presumably refused participation from this proceeding
due %o his zeozraphical proximity to the proposed site, avoroximately 137 miles
east thereof, This was the principal reason advanced by Apolicants for his
dismissal - lack of standing. Applicants contended that !r, Gogol resides
outside the foreseeable zone of interest to be protected (currently a 40 mile
proximity to the site), This conclusion is invalid for several reasons, In the
event of a meltdown or other nuclear disaster, airborne radiocactivity could be
transported well over 133 miles from the stricken facility by wind. Relsases
from a nuclear power rlant do not simply vanish at an imaginary barrier 40
miles away from the site, Finally, the Kemeny Commission and a NRC Cormissioner
both admi* the substantial chances of the occurence of another nuclear aceident
similar to or sven worse than Three Mile Island within the next twenty years, For
these reasons, it is submitted that Petitioner Gogol has standinz to participate
(or be consolidated with CANP and James Runyon) in thess proceedings,

ARGUVENT v -NEPA RE : 1.'..'3 CJ‘JS’DER\""OI oF "" R:J-S 2D C INTEY 1253,

Contantions 1, 2, b.-6.~7. 8, -9 1 11 and 12 are issues which rust be
considarad a2t soms time in the Carroll Coun‘v procaedings pursians—to the
National Znwdrommental Poliey Act (NEPA), 42 USC 4321 st, s2g, The statute
orovides that Mall agencies of the Federal Government shall,.. (Z) inelude in
avery -recormeniation or revort-on provosals for legislation and other malor
Faderal actions significamily:-affecting the quality of tha human anvironrent,
a Aatailad statement by the responsible official on -« (i) the environmental
impact of the provosad action, (ii) any adverse environmental effects which
cannot be avoided should the proposal be implemented, (iii) alternatives to
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the prosssed action, (iv) the ralationshin between local short-term use of

ran'®s enipom=ent and the maintenance and enhancement of long-term croductivity,
and (v) any ir-eversible and irretrievable commitments of resources which would
ta ‘nvolved in the proposed action should it be irplermented,,.” (emphasis
supplied), 42 U3C L322

In its regulations, tha Nueclear Regulatory Commission (HRC) sets forth
actions which require N‘PA environmental impact statements, 10 CFR 51,5 (a)
Early site revisw is not specifically included in the Section 51.5 (a) 113t of
activities, howaver, a L.PA environmental impact report is mandated by the
statute and the regulations because an early site review is "a rajor Commission
action”, "“which significantly affects the quality of the human anvironmen:,”

10 CFR 51.5 (a)(10); %2 USC 4332, This conclusion is amply supported by
existinz case law interpreting !NEPA.

In Scientists® Institute for Public Information, Ine., v. A.Z.C.,
431 F24 1079 (D.C. Cir., 1973), plaintiffs brouznt an action for dsclaratory
relief that the A:.C was required to issue a NZIPA environmental impact state-
mant for its Ligquid Metal Fast Zreeder Reactor Program (LIFSR). The AZC's
vosition was that a NZIPA statement would not be required for the development
orozram but rather for individual fast breeder facilities, The AEC further
contendad that even if such a statement was required for the program, it
would not be meaningful or sven necessary until the program had developed
further, T..c Appellate Court held that a NEPA environmental impact statement
was indeea iequirad at the infancy of the program:

"The Commission takes an unnecessarily crabbed aporoach to NEPA in
assuming that the impact statement process was designed only for particular
facilities rathor than for analysis of the overall effects of the broad
agency programs, Indeed, quite the contrary is true, Individual actions
that are relatad either geographically or as logical parts in a chain of
contemplated actions may be more appropriately evaluated in a single,
program statement,” 431 F2d at 1087,

The Cour® then held that “the program constitutes 'major federal action® within

the meaning of the statute.” Id, at 1083,

"Thus there is 'Federal action' within the meaning of the statute not only
when an azency proposes to build a facility itself, but also whenever an
agency maes a decision which permits action by other parties which will
affect the quality of the environment, NEPA's impact statement procedure
has been held to apply where 2 federal agency approves a lease of land *o
orivate parties, grants licenses and permits to orivate parties, or
approves and funds 3tate highway orojects, (ci‘a»ions and “ootnotas omitted)
In each of thess imstances the federal agency took action-affecting the
environnent in the senss that the agency made a dacision which permitcad
some- ather party = orivats qr govarnmental = *o %ars actisn affacting the
envipronmant, Tha eo’ﬂ*ss!on-4oasppr°c§sely tha sams thing here by
devaloping a techmalozy which »ill oar~i* utility commanieg-to.take action
affecting the snvironment hy bu *‘“1"2 LXFER power plants. . levelooment of
the technology serves as wmuch Lo affect the snvironment a3 Zo0s a To-mission
decisicn grantinz a comstrastion permit for a specifie "La"v{ »avalo“-e1h
of the technology 19 3 necessdry précondition of construction of any -
plants,.® (emphasis supplied)
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The analozy of tha Aopalliate Court's Aecision to th2 early sita sselectd
nroeseding is anparent, Comnission (or ASL3) acproval of the appropriatenass
of 3 site serves as mch %o affect tha enrironment as does a Conmmission decision

lagtina proces: i3 a
3

[

to zrant a perrlt to construct a specific vlant, The site sel
lozical part of the cha'n of contemplatad actions herain., Acproval ol 2 sit
is a reeesszry precondition of construction of a nuclear powsr plant,

¥tip the scale™ towards an activity whica would clearly affect the an¢~-o1rsqt.
See Natural Resources Defanss Council v, Unitad States Nuclear Rezulatory
Cormission 5_§7?§E'§'h (2nd. Cir., 1975, cart, granted, 430 U3 o4& (1577),
vacatad and remanded to consider gquestion of meotness, L3 U3 1070 (1573)),
(interim MNRC licensing of use of plutonium in light water reacztors and interim
licens‘ng of related nuclear fuel recycle activities prior to corplation of
29n9;ic anvironmental impact statement on uranium and plutonium mixed oxids
fusl .

"This 4s not a case where the proposed activity has independent utility,
or where the proposed interim activity is "substantlally independent® of
the issue of wide-scale use, Rather, the interim activity is clearly *ied
o the anticipated wide scale use and would commit substantial resources
to tha mixsd oxide fuel technology. Here the activity which will be
permitted involves aonstruction of nuclear separation and reprocessing
facilities, conversion of light water reactors to use of mixed oxide fuel,
and the implementation of "interim” safeguards for the transportation of a
deadly and highly radiotoxic nuclear material. Zach of these steps will
tip the scale towards a favorable final dacision on wide-scale use, Each
of these steps will move the nation towards the use of a hazardous nuclear
fuel the implications of which are not fully understood., We accordiinzly
conclude that the order below constitutes major federal action which has
not been accompanied by an adequate NZPA analysis."

520 F2d at 844, See also Scientists® Institute, supra, 481 F2d a2t 1093-G&.

(">y the time commercial feasibility of the technolozy is conclusively demon-
strated, am*the offects of apolication o the technology certain, the purposes

of NEPA will already have baen thwarted. Substantial investments will have been
mzde in development of the technology and options will have been precluded without
consideration of environmental factors.")

Once again, analogies abound between these rules and the instant situation,
If Aovlicants proceed with the site suitability proceeding, they will be diverting
manhours and capital away from possible alternatives, such as coal and solar
energy. If the Carroll County site is approved, the scale will te tipped towards
construction of a nuclear facility, -NEPA requires “hat anvirpnmental factors
be considered hafore- op&ions are preeludod by the Applicants®’ and Commission's
actions harein, .
L Finally, the case of “Gage v, Common:realth’ Ed!son Cormany 355 F,-Supps: 80>
(1.D. 111., 1672) 4s particularly worthy of note, 1n that case, plaintiff
landowners sought injinctive relie' against defendant Commonwealth Zdison Co,
from acauiring certain proverty for its proposad LaSalle County nuclsar plant’
orior to the AEC environmsntal analysis, The District Court ruled-azainst
the.plaintiffs, halding that there had been no feoderal actinn by the AZC, as
it had done no more than receive Zdison's application for a construction perait
in that case. However, the Court did set forth what would constitute fzderal
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19 Court notes than in la “aza, supra, the c2$3 upon waich plaintif’s
o*inc‘oallj raly, and ia tha other cas3s considered which have found faderal
action presant, the coy~mon denominator was the factor of location aporoval
by an azaner o' the £:43ral governrant, Thus, it appears that the A:C's
allege& Tailura to er2par? an environmeantal irmpact staterent prior to an
apolicant's land acqu*sition canno® constitute fedaral action absent either
prior fedaral action (a:ountggg to location aooroval) or a clear statutory
dity so to act." (enphasis supplied) 335 F. Supp. at 85.

- - - - - - * - * - -

The previously cited authorities claarly demonstrate that an early site
suitability proceeding is a major Fedapral (Commission) action as warrants
apolicability of NEPA. Of the ten rojectad f’PA-rsla‘sd cont.entions, that one
relative to the need for vower most urgently warrants consideration. " ‘lised
for powsr! is a shorthand expression for the 'hbenefit! side of the cost benefit
balance which VEPA mandates for a proceeding considering the licensing of a
nuclaar cower plant. A nuclear olant's principal 'banefit' is of course the
elactric powsr it zenerates, Hance, absant some 'n=ed for vowsr', justification
for building a facility is oproblematical.” (emphasis 3unplieﬂ) Duke Fowar Co.
(Catawba Nuclear Station, Units 1 and 2), ALAB-355, & NRC 397, 405 (10/29/75).

The need for building a nuclear facility rust be the threshhold issus for
a licensing board to tackle, Why go through the bother of all other actions
relative to approoriateness of the site, safe’y considerations, etec., if the
plant is nct needsd? Further, the Commission's own regulations relative to the
3ite select‘on process mandate consideration of this issue. 10 CFR 2,101 (a-1)(1)
fequires information as to the range of postulated facility cdesign and opsration
parameters, Under 10 CFR 2,503, the applicant must describe its 1long range
plans for ultimate development of the site, The preliminary safety analysis
report must analyze and evaluate major structures, systems and components of
the facility which bear significantly on the acceptability of the site, assuming
that the facility will be operated at the ultimate power level contemplated by
the apolicant. 10 CFR 50,24 (a)(1). How can operation parameters, extent of
ultimate site development, or ultimate power levels be responsibly computed if
it is not known how much power will need to ba generated? The answar is they
cannot; heance any atiempts at compliance with 10 CFR Sactions 2,101 (a-1)(1),
2,503, and 50.7%(a)(1) are invalid unless the need for power to be gensrated
by the proposed facility is first calculated,

CONCLUSION

Patit onsr Zdward Gozol possesses standing and 3Yould bs allowed to
participate- (or be consolidated w'th CAYP and James Runyon) in these procsadings.

ration at tﬁe aarly site review stags of rejected
y 3, “,'11, and 13, “Additionally Nuclear Regulatory
re a.showing of a need for the power to be z2a3ratad
by the proposed facility and ca ’,AL ation of the extent of the demand., ~For these
reasons, Iﬂ*erveror-Pb-‘ ioner CALP PPap°thUL1V raquests that“these canbeﬂ.ioqs

NEPA requires full consid
“eontentions 1, 2, 4,
-Commission regulations racu

O D
.

be reinstatad, & v -
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