In the mattar of
WES.INGTUSE ELECTRIC CORP.
(Bxports to the Philippines

somer o vine

The Nuclear Regulatory Commissicn (hareinafter referred to as “the
Commission®) in ‘ts Ordar of Octcber 19, 1979, requasts that participants and
any cther intarested persons file with the Commission a statement of views on-
mmu:mmmmummm

mmdummﬂmhm“hh
Philippine Nuclear Power Plant.

tzmmmmdmmmmm
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for considering such issues, if they are found to lie within the Commissicn's
authority”.

muﬁaumdm

e Naticnal Power Corporation (hereinafter referred to as “ECY) is a
Sorperaticon wholly owned by the Goverrment of the Republi. of the Philippines
muwwmuppm;.mmmmmmmuqnw
“aking the installation, production, transmission and bulk distribution of
electricity in the Philippines frum indigencus and other scurces of energy.
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II. Identification of Interest

In Pebruary 9, 1976, the NPC contracted the sarvices and equipment. of
Westinghouse Electric Corporation (hereinafter referred to as "Westinghouse")

to construct a 620 megawatt muclear power plant (hereinafter referved to as . . .

(PPP-1) at Napot Point, Morong, Bataan, Philippines.

The contract betwesn NPC and W-<+tinghouse requires Westinghouse, among
others, to apply for and in bshalf c. s for all hited Statas export licenses
and parmits nesded for the shipment and transportation of eguipment and
matarials to the Philippines that are to be supplied by Westinghouse. .-

IIT. Discussicn of Issues

. 1. Whether and if s0, to what extant the Cammission possess the lecal
authority or a lsgal chligation o examine the heslth, safety and envirormental
impacts of an exportad mclear facility in reaching its licensing determination
specifically, which of the seven issuss raised by petiticners are appropriate
for Commission review?

The NFC submits and maintains that on the bases of
cxrrent US nuclear legislation, including the Honcrable
Cammission's jurisprudence and precedents on the licensing
and requlation of expert of muclear facilities, the Commission
is devoid of lecal authority to examine the health, safety and
enviromental impacts of an exported muclear facility.

In 2dlow (Trrapur), 3 NRC 363, 570377 (1976), Westinghcuse
Electric Carporation ASCO II, Barcelona, Spain, Licensy No. XR-39
(Docket No. 50-4-74) (1976), and 3abcock and Wilcox (Busrgerakticn),
5 NRC 1332, 1348 (1977), it was decidad and established by the
the US Atomic Dnergy ACt and as subsequantly supplemented by “he
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expart license applications limited to the comection of these issues with e
US coomon defense and security or are there other legal prirciples which permit
or require the Commission tO examine these matters as part of its licensing

Mclear Nen-Proliferation Act ONPA) was not incended to examine or

evaluats the health, safety and envircrmental (mpacts arising

outside the United States territory from exported nuclear facilities,

International law and ethics suggests that the Honcrable
Camige..n should not arrogats unto itsalf the consideration of
specific health, safety and envirocrmental impacts of an exportad
mclear facility on the territory that (s within the scveraign
jurisdiction of a foreign government, like the Philippines, for
this will lead to a situation of applying U.S. law to actions
ccowrring in a foreign nation. It is a custamary rule of intar-
naticnal law that one country camnot imposs a requirement upon
a forwign nation or upon its citizens within the territorial
jurisdiction of that foreign nation.

Tpon the foreguing consideraticns, the only issue raised
by the petiticners which NPC considers as appropriate for
Commission review and which are not related to the mport
of mxlear facilities, are mattars of gensric safety questions
posed by nuclear power plants which are of US manufacture and

2. Is the Commission's health, safety or envircrmental review of

review?

The US Aromic Enercy avc and the US Nuclear Nen-Proliferation

Limits the review of export license applications by the Comissicn
to matters affecting the US camen defense and security and nen-
sroliferation goals on the one hand and 0 assure other naticns

1494 221

T« TR ST WGEAS el aammn, o M sl S

DA LT

e e
D

L R L1 TR




POOR ORIGIAL

that the US is a reliable and predictable supplier of nuclear
fusls and equipmant.

A full reading of the statsmant of policy and purposes
of the NWPA indicates that the U.S. Ccogress did not intand
the Commission to dictats policies of other nations re) #ive to
their nuclear enargy program nor of substituting US wisdom
in the mxlear field in the place of that of the importing
comtry. The matter cf safety, health and envirormental
impacts of mlear power plants whether exportad from the
US or from other supplier nations are issues within the
oxlusive and legitimats concern of the importing country.
T™he fact of the matter is that the Philippine Goverrment or
any othar country for that mattar could still construct and
cparats a rnuclear reactor within its tarritorial jurisciction
with componants and equipmant cbtained from suppliers other than
the U.5. % as, whatsver problems posed by the PNPP-1 on the
matter of health, safety and envircrmental impact lies rost
selusively within the regulatory authority and laws of the

Philippine Goverrment .

The Commission, in its action on export license applica-
tions, should not act in total disregard of the foreign policy
implications of its actions. The Conmission should make its
judgmants on the basis of the views and information received by
it from the more suthoritative agencies of the US goverrment
on mattars of foreign policy. Again, the fact of the matter
is that the US Dmcutive Sranch has rendered a favcrable
judgment on the export license applications for the PP-1
aftar a thorough evaluation of the statutory critaria of the
WNPA on exports for nuclear uses Zrom the ULS.
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To inject more criteria than what is required by
Statutes would be ignaring the traditional forms of
concassion, sqresmant, accamodation, negotiation and
mutual adjwrtment of intarests which has characteriied

the approach of the Unitad States in its relations with re Ao

foreign nations. It would msan a detaricraticn of the US
credential as a reliable supplier of nuclsar equipment and
matarials which is one >f the goals {itendaed to be achieved by
PA.

sis 3. What ilssuss arising from the application to export a muclear

facility to the Philippines should the Cammission examine (n any future public
proceedings?

As we have maintained in our response to Quastion Ne. 2
above, the only issuss that the Comnission may legitimacaly
eamnine and review relative to mclsar export license applications,
be it for the Philippines or any other foreign cantry, are
those affecting the comon defense and sacurity of the U.5.
and its non-proliferation goals as delineated (n the NNPA.

It will be recalled that Philippine President Perdinand
E. Marcos, as a result of the Three-Mile Island incident which
cccurred on March 28, 1979, ordared a suspension of plant
construction cn the PNPP-1 and at the same time creataed an
investicative panel (Philippine Commission) to conduct an
inquiry on the safety of the PNPP-l. The Philippine
Commission terminated its hearings on Septsmber 14, 1979,
T™he Philippine Commission has also secured the services of
intarmaticnally ‘own experts tc act as its “echnical
advisers in assessing and evaluating the evidences and
testimonies submitted by the participants. Twus, it will
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be seen that the Philippine Goverrmant recognizes the fact
that the health, safr.y and envircrmmntal lop.cts arising from
the construction and eventual cperation of the PNFP-l are
matters within the jurisdiction of the Philippine Goverrment
to assess and evaluate which the US Goverrmant in general
and the Camission in particular must respect and recognize.

It is not unlikely tuat the findings of the . ulippine
Coamission may not be consistent with the findings of the
US Muclear Regulatory Commission. An embarrassing situation
would thus arise with wwarranted repercussions o the
foreign relaticns of the US with the Philippines in the _
event of contrary f£indings betwesn the two bodies on healt,
safety and envircmenta. lmpacts of the PNFP-1.

b i ¥

4. What prooedural format should the Commission adopt to examine any
formign health, safet:’ and envirormental issues falling within its jurisdiction?

On the assunption that any foreign health, safety and
enviromental issues adversely affect the common defanse and
security of the US including its non-proliferation goals,
the probability of which is far fetched with respect @
Philippine application for expert license, it is proposed
that the procedural format that the Camnis {on should adopt
is a non-adversary type of inquiry approcimating a legislative
crmittes hearing. The parties/participants will initially
be asked to submit position tapers and/cr statament of views
{3sues previcusly delineated by the Cammission. The eligibility
of the parties and the legitimacy of their interests should e
#irst be evaluated by the Coomissicn before they are allowed !
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to participate in the ingquixy.

1494 224

W e R Ml .



C\r\ﬁ/,\nr\r]/“ ‘
YIRLGLN, Al

Only the members of the Camuissicn or of the appropriate
investige .ing panel will be allowed to ask cuestions to elicit
details and information from the parties/participants determined to
be eligible by the Camuission to participats in the inquiry.

A party/participant shall have no right to propound
questions or cross-examine witnesses, any adverse party/participants
in contrast to, and as would not happen in, a Court roam type of
proceedings. This would afford the Commission carplets contxol
of the proceedings and will precluds the possibility of investigating
and placing a trial hichly sensitive foreign policy and national

interest and security matters of the importing country, including e araa-

the imparting country's political systam, internaticnal and
naticnal policies.

S. If health, safety and envircrmantal aspects of a US supplied nuclear
facility are to be evaluated in the NRC export licensing process, in what
specific mamner should this review be conducted differently frum the Commission's
domestic reactor licensing proceedings? Should the scope of review be different,
and if s0, in what precise way?

The NPC submits and maintains that the Commission may
conduct its domestic reactor licensing proceedings in what-
ever way it may deem appropriate pursuant to its existing
legislative mandates and administrative procedures. as

However, in the matter of export licensing process,
we prepose the procedural format we have discussed above In
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whimsical supplier.
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