UNITED STATES OF AMERICA 4!
NUCLEAR REGULATORY COMMISSION '

W
BEFORE THE ATOMIC SAFETY AND LICENSING BOARD .

Docket Nos. [50-498A
5 A

In the Matter of

HOUSTON LIGHTING & POWER COMPANY,
et al.

(South Texas Project, Units 1
and 2)

Docket Nos. 50-445A
50-446A

TEXAS UTILITIES GENERATING
COMPANY, et al.

(Comanche Peak Steam Electric
Station, Units 1 and 2)
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MOTION OF HOUSTON LIGHTING & POWER COMPANY TO COMPEL
PRODUCTION BY THE DEPARTMENT OF JUSTICE OF CERTAIN
DRAFTS OF TESTIMONY PREPARED BY WILI.IAM E.SCOTT

I. Background

Pursuant to fb CFR §2.740(f), Houston Lighting & Power
Company ("Houston") respectfully moves the Board for an order
compelling the Department of Justice ("Department") to produce
certain drafts of testimony prepared by the Department's
engineering expert witness, William E. Scott.

On February 9, 1979, Houston served on the Department
Houston's Second Set of Interrogatories and Requests for Pro-
duction of Documents toc the Antitrust Division, U.S. Department
of Jus-ice. Discovery Request 2 read as follows:

2. (a) Identify each expert witness who the Divi-
sion expects to call in this proceeding.

(b) State the qualifications and credentials
of each such exrert witness. :
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(¢) Provide a summary of the testimony which
each such expert witness is exvected to offer.

(d) State the basis for each conclusion or
opinion each such expert witness exvects to
present or draw in his/her testimony.

(e) Identify all documents prepared by, for,

or under the supervision of each such expert
witness, or reviewed or relied upon in any

way by such expert in the performance of his/
her duties, formulation of his/her conclusions
or opinions, or preparation of his/her
testimony, including particularly work papers,
status reports, preliminary outlines and
memoranda, and communications between such
expert in the Division, any party to the
proceeding, or any person with knowledge in

any way relied upon by such expert, and provide
copies of any such document not already in the
possession of Houston.

(f) Identify each such party to the proceeding
and any person with knowledge in any way relied
upon by such expert with whom such expert has
communicated.

On Februarv 22, 1979, the Department of Justice filed a motion
for an extension of time wherein it argued that production of the
information and documents sought by Houston was premature. Houston
filed a response opposing an extension on February 27, 1979.

The Board heard oral argument on this issue at the March 20,
1979, Prehearing Conference. The Department's motion for an
extension of time was granted to April 3, 1979, (Tr. 148-60
and Prehearing Conference Order of April 4, 1979), and the
Department was instructed to respond to Houston's discovery request
by that time. The Board also ruled that the Department need only
respond on “he basis of what the Department knew at the time that
they issued the advice letter initiating this proceeding. This
limitation on discovery seems to have been predicated on the

Board's understanding, after hearing the argument of the
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Department's counsel, that the Department had not yet formulated
even a partial witness list.

Con April 3, 1979, the Department, in compliance with
the Board's order, filed a resoponse to the discovery request.
William E. Scott was identified as one of the two expert witnesses
whom the Department expects to call to testify during the
hearing. The Department refused to produce any documents
responsive to Houston's discovery request 2.(e) calling for (inter
alia) the production of documents prepared by, for, or under the
supervisioﬁ of each expert witness. The Department cited the Board's
prehearing Conference Order of March 20, 1979, for the proposition
that the Department was not required to produce any documents
responsive to discovery request 2.(e) at that time.

As of June 25, 1979, the Devartment still nad not fur-
nished any documents responsive to discovery request 2. (e).
Accordingly, in preparation for the deposition of Mr. Scott,
counsel for Houston requested by lette. that the Department provide
any supplementary documents or information responsive to Houston's
discovery request. On July 11, 1973, the Department furnished to
Houston copies of Mr. Scott's published articles and papers which
were in the possession of the Department. A list of these documents
is contained in the First Supplemental Response of the Department
dated July 13, 1979.

Additional dccuments were furnished to Houston on July 17,
1979, in compliance with a subpoena duces tecum addressed to
Mr. Scott requesting certain documents in his possession. As for

sther documents, the Department stated in its supplemental response:
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To the extent that interrogatory
2(e) seeks additional information,
the Department objects on the ground
that such a request is beyond the scope
and purpose of Rule 26(b) (4).
The devosition of Mr. Scott was held on July 17-18, 1979.
During the course of his deposition, Mr. Scott revealed that
he has been serving as an expert witness for the Department since
January of 1979, / and that he has already prepared and sent to
the Department's counsel several drafts of his expected testimony
in this proceeding. &/ Houston requested on the record at the
devosition that the Devartment produce copies of Mr. Scott's
draft testimony, but the Department refused. Y
The drafts of Mr. Scott's testimony are responsive
to Ciscovery request 2.(e). As a result of the Department's
refusal to voluntarily produce such documents, Houston resvectfully

moves the Board for an order compelling oroduction.

1/ Deposition of William E. Scott at 178-82.

2/ 1Id. at 18-19. Indeed, Mr. Scott revealed that he transmitted
a complete first draft of his testimony to the Department's
attorneys in March of 1979. 1In spite of this fact, the
Department refused to respond to discvoery request 2. (e) in
April. The Department's refusal was predicated on the
Board's order a*t the March 20, 1979, Prehearing Conference.
The basis for that order was the Board's understanding that
"they [the Department] don't have a partial witness list
now." (Tr. 159).

3/ Id. at 19-32, 173-75 and 254-53.
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II. The Departm-nt Should Be Compelled to Produce the Draft
Testimony of Expert Witness William E. Scott

A. The Board's Previous order Disposes of the
Department’'s Objections

The Board held at the June 1, 1979 Prehearing Conference
that relevant documents prepared or reviewed by testifying experts
are discoverable and must be produced upon the request of another
party. Y (Tr. 408-15). It is far too late for the Department
to argue that documents prepared or reviewed by experts who are
expected to testify ir this proceeding are immune from discovery.

As Chairman Miller has pointed -~ut, discovery of such
communications is important to enable other parties and the Board
itself to evaluate the credibility of the witness. (Tr. 408 and
412). Further, such discovery assists the inquiry on cross-
examination into the bases for an expert's opinion. As also discussed
at the Prehearing Conference, an exvert's opinion may be qualified
by the basis of that opinion, and the other parties have a legitimate
interest in learning on cross-examination how the expert arrived
at his ultimate conclusion. (Tr. 408 and 412, remarks of Chairman

Miller).

4/ The Board's Order was based upon a thorough analysis of
the relevant case law. Both Houston and the Nuclear Regulatory
Commission's Staff submitted extensive briefs relating to the
production of documents generated by expert witnesses.
See Motion of Houston to Compel the NRC Staff to Provide Fuller
Responses to Houston's Second Set of Interrogatories and Requests
For Production of Documents (March 26, 1979), and the Staff's
Answer (April 30, 1979). The objection which the Department
1ow assert. under Fed. R. Civ. P. 26(b) (4) simplv seeks to
rearque the Board's earlier ruling.
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The distinction that the Department apparently seeks to

draw between the relevance of draft testimony and the final version

of testimonv is without substance. 3/ As noted by the Board,

drafts may be uniquely valuable resources offering insicht into
the formulation of a witness' testimony which are not available
from examining the final product alone.

MR. LESSY: I have seen a situation
where all working papers are exchanged
X times prior to cross-examination, but
not early in the beginning, when a
man first sits down to work. He
might change his opinion.

Suppose the man changes his opinion
eight times, okay?

MR. BOUKNIGHT: That's exactly
what we want.

CHAIRMAN MILLER: It would affect
his credibility when he got up here for
the 9th time. It might just affect it
very substantially. And that is really
one of the things that people are trying
to look at, and that the Board would
do anyway, obviously. '

5/ Houston's discovery request 2.(e) called for the production
of all documents prepared by or under the supervision of each
expert witness, including work papers, preliminary outlines
and memcoranda, and communications between the exvert and
the Department. Drafts prepared by the Department's
engineering expert in preparation for his testimony in this
proceeding, copies of which were sent to counsel for the
Department, are clearly responsive to that discovery request.

The only objection to discovery reguest 2.(e) raised
by the Department in its First Supplemental Response was based
on Rule 26(b) (4). Not until the deposition of Mr. Scott did
the Department argue that Houston's discovery request calls
for the production of irrelevant documents. Deposition of
Wwilliam C. Scott at 22-23, 173-74 and 184. Even if Mr. Scott's
draft testimony was not relevant, which it clearly is, the

Department has by its silence waived its right to obkject to
Houston's discovery request.
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Now, it mav be that he is
changing for good and sufficient reasons
eight times, and he will tell us about
it. Again, there may be other factors,
and we will sort of want tc know about
them.
His testimony is subject to evaluation.
And what you are suggesting is certainly
one of the things that one looks for in
any witness.
(Pr. 414-15). Thus, the fact that testimony is in druft
form does not render the testimony any less relevant or discoverable.
The Board's order requiring the production of documents
generated by a testifying expert in preparation for hearing
recognizes only one exception. The Board has ruled that documents
prepared by counsel which contain nothing but the mental product
of counsel are rot discoverable. (Tr. 423). Obviously, a witness'
own drafts of testimony do not fall into this exception.
The Department has grounded its refusal to produce Mr. Scott's

drafts upon the decision in Public Service Company of New Hampshire

(Seabrook Station, Units 1 and 2), LBP-75-25, 1 NRC 513 (1975),
which denied a motion to compel the discovery of certain draft
question and answer testimony. The Seabrook Board reasoned that
the draft testimony which the testifying expert had prepared
constituted trial preparation material of counsel. However, the
Board in this proceeding has already determined that documents
prepared by a testifying expert in preparation for trial are
subject to discovery. The basis upon which the Seabrook Board

reached a different décision is unclear. The issue of work-
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product protection was not extensively briefed, .74 and the Board's
order disposed of the issue in one paragraph. v

The basis for the Board's decision in this proceeding is
quite clear, however. This is a comnlex antitrust proceed-
ing. The testimony of expert witnesses will be of the utmost
importance in resolving the contested factual issues. The
Board has rightly determined that documents generated by a
testifying expert will assist in evaluating the credibility of
the expvert and the bases of his opinions. Under these circum-
stances, the Board's decision to permit discovery of documents
generated by testifying experts is most logical.

The draft testimeny of Mr. Scott is not only within the
letter of the Board's prior ruiing, it is at the heart of chat
ruling. Unlike the draft testimony in Seabrook, which was nre-

8/

pared in conjunction with counsel, =~ Mr. Scott indicated at his

deposition that his draft testimony was written without the

9/

direct assistance of counsel. = These drafts reflect.the

6/ See Motion tu Compel Discovery, Nos. 50-443 and 50-444
TAtomic Safety and Licensing Board, February 18, 1975), and
Answer to Motion of New England Coalition on Nuclear Pollution
to Compel D.scovery, Nos. 50-443 and 50-444 (Atomic Safety and
Licensing Board, February 28, 1975).

7/ Public Service Company of New liampshire (Seabrook Station,
fits 1 and 2), LBP-75-28, 1 NRC 513, 514 (1975).

8/ Answer to Motion of New England Coalition on Nuclear
Pollution to Compel Discovery, Nos. 50-443 and 50-444 (Atomic
Safety and Licensing Board., February 28, 1975).

9/ Deposition of william E. Scott at 183.
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independent thoughts and analyses of a testifying expert, not the
thoughts and analyses of counsel, and the Board has clearly
indicated that such work performed by testifying experts may not
be kept confidential. (Tr. 399-415). +%/

Finally, Houston submits that it would be unwise for the
Board to modify its prior ruling to carve out a special exception
for testimony drafts. Draft testimony should not be accorded
any greater immunity from discovery than other draft documents prepared
by a testifying expert. To distinguish between draft reports,
analyses and summaries on cne hand, and draft testimony on the
other, is to make a distinction without a difference. Regardless of
the term chosen, what is beiny r ' >rred to is the expert witness'
analysis of a given fact sitiation -- in other words, that which
he may be asked to test’:y about at the hearing. Referring to a
document as testimony, 1 report or a summary does not alter the
nature of the docurz«nt. To grant some sort of privileged status to
documents labeled "draf+ testimony" rather than "draft report" or
"draft analysis" would encourage parties to categorize and/or label
all deccuments dealing with an expert's potential testimony as
"draft testimony"” in a deliberate effort to immunize them from
discovery. Clearly such a result would be unacceptable and would
pose a siqnig}cant threat to the discovery process. rhe creation

of such é problem can be avoided by simpie adnerence to the Board's

10/ 1In any event, the only documents which the Board allowed to be
protected in its earlier order were those which reflectecd
nothing but the thought processes of counsel. (Tr. 423)
Testimony drafts prepared by an expert witness in consultation
with cuunsel clearly would not be protected under this

ruling.
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prior ruling requiring the production of all documerts prepared
by a testifying expert witness.

B. No Claim of Privilege Should be Entertained at
This stage

The Department has clearly waived any privilege specifically

applicable to these drafts of testimony. Despite Houston's
instructions, the Department failed to list and describe the
drafts as privileged. The Department also fa.led to request a
protective order against either the general instruction requiring
such listing or the specific document oroduction request at issue.
10 CFR §§2.740(c) and (f).

Houston does not intend to stand on formality, however.
More than a question of technical compliance is involved here.
The Department not cnly did aot pvoduce Mr. Scott's draft testimony .

it did not even disclose its existence. Had the Department followed

the procedures spe;ified for claiming privilege and/or filed a
request for a protactive order against the discovery r?quest, this
matter would have come before the Board many months ago for

orderly resolution, just as the similar argument made by the
Nuclear Regulatory Commission's Staff was heard and resolved at

the June ! Prehearing Coiiference. The existence of these drafts
came to light only through Mr. Scott's testimony in the course

of his deposition - a deposition that the Department's counsel
requested be postponed on thre ground of prematurity. where failure
to coméiy with instructions in a discovery request or with the

Commission's regulations results in, or threatens, supstantive
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prejudice to the rights of the discovering party, the rules
should be enforced strictly.
III. Conclusion

Houston has now waited more than seven months to oi>tain
the procduction of all documents responsive to discovery request
2.(e). There is no reason to delay production of these documents
any longer. For all the reasons stated herein, Houston respectfully
moves this Board for an order compelling the Department of Justice
to produce the draft testimony of its engineering exvert

witness wWilliam E. Scott.

Respectfully submitted,
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