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INTERVENORS' REPLY TO VEPCC'S AND NRC STAFF'S
ANSWERS TC INTERVEN"RS' MOTION TC AMEND PETITION TO INTERVLNE

This reply brief.; addresses additional issues relating
to the effec:t on this proceeding of the recent decision of
the United States Court of Appeals Jor the District of

Columbia Circuit in Minnescta v. Nuclear Regulatory Commissicn,

No. 78-1269 7May 23, 1979). The Intervenors contend that the
Virginia Electric and Power Company (VEPCO) and the NRC Staf?f,
in their answers to the Intervenors motion of Jure 15, 1379,
misconstrued the substance of that decision and its proper
appiication to this proceeding. The Intervenors achere o
the legal arguments presented in their earlier motion.

In their answers VEPCO and the NRC Staff spe~ulated
varicusly as to whether the D.C. Circuit's ruling suggests
that it might reverse the outcome of this proceeding,

and whether it would be preferable for the Commission %o
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make the required findings of fact (2s to when the existence
of a satisfactory method for nermanent disposal of spent
nuclear fuel is reasonably assured) in the context of an
adjudicatory or legislative-type hearing. The Intervenors
have th..r own views on thess issues which were stated earlier
or are summarized below. However, there emerges from Minn-
esota one principle of law which is nct subject to consc'en-
able dispute:

"prior to approval of a license amendment permitting
expansion ¢f a nuclear plant's spent fuel pool cap-
acity, there must be a determination concerning future
spent fuel storage. Specifically, there must b a
determination whether it is reasonably probable that
an offsite ‘uel repository will be available when the
operating li *ense of the nuclear plant in question
expires." 1 ,

This iegal determination was initially made by the
Atomic Safety and Licensing Appeal Board (the Appeal Board)

with its ruling
in conjunction/that the finding in question had properly
been made prior to the issuvance of the operating license
2 /

amendments in two lower proceedings. The Commission
declined to review the Appeal Board's decision, thereby
adopting it, in both aspects, as its own. It is hardly
necessary to point out that under accepted principles of

administrative law the Commission's ruling then became

1 / Miraesota v. Nuclear Regulatorv Commission, No. 78~
1269 (D.C. Cir. 1979) (Tamm, J. concurring) (emphasis
supplied). . -

_2 / 7 NRC 41, 49 (Jan. 30, 1978). 1146 316
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binding on all Atomic Safety and Licensing Boards.
The legal force of the Commission's ruling was later

vitiated by the Court of Appeals only with respect to the

second aspect, i.e. the procedural validity of the finding

relied upon. The court never so much as hinted that it
disagreed with the legal conclusion that such a finding is
required under the National Environmental Policy Act. The
court simply found that the Commission has not satisfied
this requirement, and remanded for the limited purpose of
compliance, not for reassessment of the existence of the
regquirement.

The foregoing analysis can be neatl; summarized:

- The Commission has ruled that (1) before permission
to compact a spent fuel pocl can be granted a finding
on the permanent waste storage Juestion must be made,
and }2) such a finding was properly made in that case.

- Abse, t judicial reversal, all rulings of the Commission
are binding on this Board.

- Since the Court of Appeals reversed ruling #2 but
not #1, this Board continues to be obligated to make
the finding called for under ruling #l.

This analysis is a generous one. It is perfectly clear

that while the court was silent as to the former ruling in
a blindly literal sense, it implicitly affirmed it. Obviously,
if the c¢ r+ had disagreed with the Commission's interpretation

of NEPA, it would not have remanded the case for compliance

e
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with a non-existent legal duty. Therefore, in this .roceeding,
the requirement for a finding on the permanent storage
question derives not only from the Commission but concurrently
from the Court of Appeals.

The need for a determination on the permanent storage
question is not a legal nicety but a matter of common sense.
When the North Anna Station was designed and licensed the
spent fuel pool was intended only for storage on ar interim
basis (roughly 150 days) prior to shipment offsite for re-
processing or permanent disposal. The viability of "swimming
pools” as a long-term storage technigue was not considered
at the time and has never been resclved. Since then, unforseen
political circumstances have developed, and anticipated
technical advances have not developed, thereby leading the
Commission to adapt spent fuel pools for long-term use. This
new purpose iz implicit in the decisicn to allow modification
of these pools for denser configurations. The Court of Appeals
has simply directed the Commission to reasonably assure itself
that these pools are reascnable safe for long-term storage,
or that they are reascnably safe encugh for use until such
time as a satisfactory permanent disposal technology can
reasc: ably expected to be available.

It would be inappropriate, indeed illegal, for the Board
to entertain VEPCO's suggestion that it may permit the mod-

ification of the North Anna spent fuel pool subject to
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administrative or some such limitations on the

number of assemblies which may be placed in the pool. This
would constitute a tran;parent attempt to evade the clear
command of the court and the binding mandate of the Commission
that a finding on the permanent disposal question precede

this kind of operating license amendment.

Apparently the other parties have "psyched out" the
court to conclude that since it did not reverse the issuance
of the operating license amendments in that case, it would
not do so on revies of this case. This is a tactical
assessment which, while it may be appropriate for counsel
“c a party, reTuires the Board to overlook the clear legal
obligation to which it is now subject. While the Tntervenors
decline to engage in crystal ball gazing as to the likely
fate of this.proceeding on review, we will point out two
critical distinctions between the proceedings reviewed in
Minnesota and this one.

First, in its decision the court ackncwledged pointedly
that because the spent fuel pools were filled to capacity,
unless the operating licenses at issue were left i;. effecc
the decision would have required the shutdown of the Vermont
Yankee plant at once and the Prairie Island plant in the

near future. Considering the massive adverse economic and
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social impacts of such an outcome, the court understandably
thought it unfair to inflict on the utilities and their
ratepayers the costs of the Commission's misfeasance., The
result does not reflect a lack of necessity for the evidentiary
findings regarding long-term storage, but rather a natural
exercise of the court's equitable power to avoid onerous
remedies and to do justice. In this case, however, nct a

gram of spent fuel has been plaged in the North Anna spent

fuel pool. Shutdown of the plant is not reasonable possibility
and will not be for a number of years. This makes it very
difficult to predict that the court would exercise its
egquitable powers similarly.

Second, when the license amendments involved in Minn -
esota were issued, the Commission had reascnably, though
erroneously, concluded that it was in compliance with the
requirements-of NEPA. Now, however, the Court has reprimanded
the Commission and declared as a matter of law that spent
fuel compaction may not proceed unless findings on the long-
term storage gquestion have been made. What was excused in
Minnegota will not likely be excused again if based on a full and
knowing disregard for the law. VEPCO is now on notice of this
change in the law. It cannot be deemed an innocent victim of
the Commission's mistake if it urges the result which is reached.

The correct view of Minnescta is not that the court

has told the Commission that at some point it should take
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a look at the long term disposal guestion. Rather, it
ruled that an operating license amerdment permitting spent
fuel compaction is invalid under NE’A unless it is based
on a proper finding that this is an appropriate storage
method until such time as a permanent storage technology
is reasonably assur2d to be available. The court's reluctance
to shut down Vermont Yankee has little bearing on whetler
it would allow this Board and the Commissicn to continue
issuing these amendments as if compliance with NEPA were
discretionary. In any event, calculations of this kind
are essentially tactical circumvention of the law, and

are inappropriately undertaken by the Board.

Respectfully submitted,

- ey,
o

: B, Ny

0f counsel: LY
James B. Doughérty <~

Gloria M. Gilman, Esq.
Lawrence S. Lempert, Esqg. Counsel for the Intervenors

Dated this 26th day
of July, 1979
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CERTIFICATE OF SERVICE

I hereby affirm that copies of the foregoing INTERVENORS'

MOTION FOR LEAVE TO REPLY and INTERVENORS' REPLY TO VEPCQ'S

AND NRC STAFF'S ANSWERS TO INTERVENORS MOTION TO AMEND

PETITION TO INTERVENE were served this 26th day of July, 1979,

by deposit in the United States Mail, upon the following:

Valentine B. Deale, Esgqg.
Chairman, Atomic Safety
and Licensing Board
1001 Connecticut Ave., NW
Washington, DC 20036

Mr. Ernest Hill

Lawrence Livermore Laloratory
University of California

P.0. Box 800, L-123
Livermore, CA 94550

Dr. Quentin J. Stober
Fisheries Research Institute
University of Washington
Seattle WA 98135

Secretary

U.S. Nuclear Regulatory Commission

Washington, DC 205535
ATTN: Chief, Docketing and
Serice Section

Michael W. Maupin, Esq.
Hunton & Williams

P.0O. Box 15:5

Richmond, VA 23212

Steven C. Goldberg, Esgqg.
Office of the Executive
Legal Director
U.S. Nuclear Regulatory Commissicn
Washington, DC 20555

Jafig’s B. Dougherty v

Counsel for the Intervenors
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