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Application of the NEW YORK STATE ELECTRIC
& GAS CORPORATION and the LONG ISLAND
LIGHTING COMPANY pursuant to Article VIII :

of the Public Service Law for a certificate

of environmental compatibility and public : CASE NO. 80008
need to construct twoe l250-megawatt nuclear

generating units in the Town of New Haven, :

Oswego County, or at an alternate site in

the Town of Stuyvesant, Columbia County. s
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REPLY BRIEF OF ATTORNEY GENERAL !

RCBERT ABRAMS IN SUPPORT OF
INTERLCCUTORY APPEAL BY ECOLOGY
ACTION OF CSWEGO FOR DISMISSAL
OF APPLICATION

Statement of the Case

This case involves an application by the New York
State Electric & Gas Corporation ("NYSEsG") and lLong Island
Lighting Company ("LILCO") for a certificate of environmental
compatibility and public need to construct %two 1250 megawatt
nuclear-fueled electric generating facilities in the Town of
New Haven, Oswegc County or, alternatively, in the Town of

Cuyvesant, Columbia County. The applica

or
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on was £filed on
Vovember 22, 1578 under the old Article VIII of the Publie
Service Law, L.1972, ¢.385, and is based on the representation

that NYS2&G and LILCO will share in the cest and outpu
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the proposed facility. However, in testimony filed on

February 23, 1979 in Case 80003, Application for Jamescort

Generating facilityv, these aprlicants conceded that -~
contrary to their assurance in the application -- thes did
not Xknow whether LILCO would participate in building or
owning the plant. They there eestified that they did

"not vet know whether it will prove to be desirable for

LILCO to join with NYSE&G in buil ding and owning New Haven..."

This basic fact =-- that LILCO is not+ committed to particimation

in the oroject == is not denied in the acolicants' briaf in

cppesition to the appeal, dated July 25, 1979.

Aftar that testimony was filed, Zcology Actien of
Oswego mcved for dismissal of the application. OCn April 13,
1979 the Presiding Examiners denied the motion without prejudice
Lo reassertion following discovery and the distribution of
Pre-Iiled testimony. =Zcology Action then filed an interlocut ory
appeal with the Public Serwvice Commissicn, pursuans =o

16 NYCRR § 70.3.

By order issued con July 10, 1979, the Commission
(Chairman Zielinski, abstaining) cer=ified the apreal to
this Bcard, reccmmending “hat the applicaticn be dismissed.
The Cormission reasonad that =he Are icle VIII applica%ion was
Premature so long as ownership and utilization of =h srecpesed

facility were uncertain.*

-2
¥ The Cormission also sonciuded that an interlocutory apveal
was proper, which conclusien is not challenged in agvlicants’

brief.



Summary of the Attornev Ceneral's Position

It is the position of the Attornevy General that
the Commission's recommendation is correct and should be
adooted by this Board in dismissing the application. Until
the applicants are able to inform the Board with certainty
who intends to build, own, and utilize the facility, they
cannot even provide the information recuired to ccmplete
their application. Moreover, this Board should not pro-
ceed unless the applicants truly intend to go ahead with
the project if they obtain approval. Neither %his 39a:d,
the Depar*ment of Public Service, the Department of E=n-
viror.cental Ccnservation, nor other public entities or
citizen groups should be required to expend their funds
on an expensive proceeding when the project is uncertain
And there is insufficient information to permit a study of

ics impacts.
ARGUMENT

THE APPLICATION MUST BE DISMISSED
BECAUSE, CONTRARY TO ITS REPRESEN-
TATION, AT LEAST ONE OF THE APPLI-
CANTS IS NOT CCMMITTED TO THE
PROJECT

Applicants mis-state the issue raised dv the
motion to dismiss, insisting that the question is whether

the facility is needed. In truth, however, the only issue
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is whether the Presiding Examiners should spend their

time holding lengthy hearincs =-- or the parties should

Spend their time on discovery and the preparaticn of

testimony =-- when LILCO is not comm: tted to building the

Plant even if this Board approves. Put another way,

should the 3Bocard requi: » that the applicants be readvy,

able and eager to proce.. with the project before sub-

jecting itself and the parties to the expense of proceeding

with the application? Alternatively, should the case centinue
althocugh a major premise underlving the application --

LILCO's firm intention to be a joint owner -- a.peams to be

untrue?

Signifi 'ntly, NYSE&G has not said that it is prepared

to build, or that it needs, the faci'itie by itself if LILCO is

not ready to act as a joint owner. Therefore, LILCO's lack of

commitment may signify the demise of this provosal.

-

Ownership of the

n

acilizty must be Xnown befcre

the application to this 30ard can even be completed. An

application for a certificate of environmental compatibilis:

and public need must contain verv detailed informaticn abouts the

Prosvective cwner of, and provosed use for, the facility. So



Examples of the detailed informaticn about th
owner reguired for the application appear in 15 NYCRR § 72.1,
which is concerned with a need for the facility. Subdivision
(a) requires the applicant to "provide an analysis of the
need for the proposed facility, taking into account ex-
isting and planned generation and transmission facilities
of the applicant..." Similarly, § 72.1l(c) demands that
the applicant provide information "with respect to its peak day
load requirements and generating capacity on a menthly basis
for one vear prior to, and two vears following, the £filing
of its applicatien." The applicant is also requir é to
give information about its peak load.:equi:emen:s and
capacity on a seasonable basis for a 25-vear periecd, § 72.1(d),

hourly lcad tabulations for its peak load day of the preceding

summer and winter, § 72.1(e), and "the impact on the applicant's

svstem” 1if the proposed facility is not in service by the

-~

estimated in-service date, § 72.1(h). This informatio

ust

te fully set out on forms A-l through A

These sections assume, of course, that the aprlicar

is also the propcsed owner, and %hat the specific informatio
provided would refer to the ocwner's facilities. There is
simply no point in having this information furnished abous

an entity
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builder and owner.

If the owner's identity is not certain the information cannot

The information in the existinc application is no longer

pertinent, in view of LILCO's uncertain position.



t is submitted that neither discovery nor a
hearinc should be commenced until there are applicants

ready, able and eacer to proceed with construction,

and all the necessary information to complete the application
is furnished -- information which would then form a basis

for discovery, pre-filed testimony, and the hearing. In the
present case such information is not available because at
least one of the applicants, LILCO, is not ready, able or
eager to proceed ~-- and this fact is not contradicted by
applicants., Moreover, NYSE&G has not said it will proceed

without LILCO. Therefore, no hearing should be held.

In their attempt to show that the issue of owner-
ship is really the same a: the issue of need, applicants
resort to srecious reasoning. They say (brisf, 7-3) %hat

any company will be an cwner if it has, ané can show, need.

‘

What this discussion leaves out is that some companiss lack
the desire or financing to seex Article VIII approval. Indeed,

.

LILCO evidently does not wish %0 be an owner, ané therefore
the issue of need does not arise. ts lack cf desire to

Suild renders the apolication invalid.
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is critical as well on other issues. The 3card nust also

consider the propesed cwner's technical and financial strength,

its integrity, reliability and mana etence tefore

]

O
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ement

q’

deciding whether "the facility is in the public interest,
considering the environmental impact of the facility."

Public Service Law, § l46(g). For example, if a propcsed
owner has a history of poor facility construction, poor
maintenance, technical weakness, inadeguate procedures,

or poor management, those factors would all increase the

risk of a nuclear incident at the facility which could

cause great harm to the public and contaminate the environment
for many years to come. Unless the ownership of the pro-
posed facility is known, those risks cannot be assessed.

Nor can it be determined if applicant has the resources

necessary to complete the building of the plant, or to assure

safe management of nuclear waste as well as s fe decontamination

and decommissioning of the plant,

The importance of scrutinizing the gualifications

of a nuclear plant owner is reflected as well in the Atomic

Energy Act, which requires *he applicant to provide information

with respect %0 "the technical and financial qualifications
of the applicant, the character of the applicant, =he
citizenship of the applicant, or any other gqualifications
of the applicant as the (Nuclear Regulatory Commissicn] may
deem appropriate for the license." 42 U.S5.C. § 2232(a).

These regquirements are reflected in :he N.R2.C. recqulations,
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10 CFR § 50.33, calling fcr information about the applicant's

ons in

b

identity, business and status. One of the considerat
granting aporcval under these regulations is whether <he
applicant "is technically and financially gqualified to engace
in che proposed activities in accordance wi.h the regulations
in this chapter." Id. § 50.40(b). Again, these issues cannot
be considered -- and indeed the applicaticn cannot even be

completed -~ until the identity of the proposed owner is knewn.

ength about Chairman Zielinski

I

Applicants talk at

decision, in January 1379, to docket their application. However,

that occurred a month before the testimony was filed in
Jamesoort to indicate LILCO's indecision on whether "to
join with NYSE&G" on this project. Thus, the decision

to docket ccmmented on the issue of need but not the issue

O

£ LILCO's ownership -- as applicants had not vet conceded

bli
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ly that ownership was in doubt.

e

pelicants argue that cwnership of certain chher
power plants has changed from time to time, and that such

change is to te expected. Therefore, thev say, LILCO's lack

-

of commitment to this project is not significant. However,
we submit that throughout the antire proceeding this 3carzi

must have before it proposed ownars whc are then raadyv, able

o
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Otherwise the Board is wasting its time. While it is
reccgnized that the intentions of these parties may change
in the future, the applicants must at least have a current

intention and commitment to build the plant while %heir

application is pending.

Hare, the application irlicates such a current
intention, but asplicants since then have said that LILCO
is not committed to the project. Indeed, their testimony
£iled in the Jamesrcor% proceedinc in Februarv 1979 sheds
doubt on the accuracy of the application when filed in
November 1978, because it said: "we do not yet “now whether

it will orove to be desirable for LILCO to join with NYSEsG

in building and cwning New Haven"* -- suggesting tha%t as of

the later date LILCO had never made a firm decision to

Participate in this project. While applicants say that the

"Jamesport recerd has been misinterpreted" (brief, p. 23),

they do not deny the tzuth of th
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that LILCC is firmly committed at this time to building %h

«

plant. DNor do they say that NYSESG is prepared %o suild

the plant without LILCO.

Because of the testimony in Jamescors, the
applicaticn pending before this 3card is nc longer meanincful

(&9

and must ke dismis
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. If another company has a presant

o

commitment to build this plant instead of LILCO, that compan:
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should join now in a new application, so that the 3oard

will have before it applicants ready, able and eager %o

(o0

in

'

O

build the plant if approval is obtained. To procee
the absence of such applicants would waste the Board's
valuable time. And to require the parties to go ahead
with discovery of applicants, despite the lack of commitment

to the project, would alsoc be very wasteful.

Applicants' are really asking the Board %o
proceed on this application with LILCO as a dummy party,
in the hope that another company will take its place during
the precesding. However, it cannot be assumed tha+t anocther
company will come forward, or that it could -e substitured
during the proceeding. To the contrary, the proceeding would
have to be suspended to allow any new prospective owner %o

file all the nscessary information abous i-=sel? required by

-
/

(38 ]

he regulations, such as in §

ocugh discovery and at the hearing.

Nave Lo e scrutinized &h

"

Significantly, licenses to build nuclear power plants are

not transierable except with approval by the 3card, Publis
Service Law § 141(2), and the ¥.R.C., 42 U.S.C. § 2234.

*

This demenstrates cnce acgain the impeortance of xnowing ¢

"

om
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the feginning who the prospective cwners are.

Applicants progose, hewever, that althoucgh £h ) 4

ant, hearings should

10

.1, and that ma+terial would =h



nonetheless te held to consider Statewide need. This

is untenable, however. Statewide need for power becomes
relevant only if the proposed builders and owners themselves
need the power to service their customers. Unless (i) the
owners need the pewer, and (ii) cannot obtain it Zfrom other

sources inside or outside the State, approval cannot be

h
(¢}
"

given. It is quite evident from 16 NYCRR § 72.1,
example, that evidence of the owners' own need is critical.

If such need cannot be seriocusly alleced, bacause the identit:

o

of the proposed owners is unknewn, the apolication must b

dismissed, and the issue of Statewide need would no- e

relevant.

1170 185



CONCLUSION

Because of the uncontradic

ot

3 L T
ed fact that LILCC

is not committed to building the plant even though its

participation was a critical assumption underlying the

application, and since NYSZs&G
comriitment to build the plant

arplication must be dismissed.

Datad: New York,

August 3,

New York
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STATE OF NEW YORK
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COUNTY OF NEW YORX

This is to certify that a true copy of the Reply

Brief of Attorney General Robert Abrams, in suppert of

"

Interlocutory Appeal by Ecology Action of Oswego for Dis-
missal of Application was served upon the persons aggear
on the attached list by depositing in a pest office box

regqularly maintained by the government of the United States

in the County of New York, State of New York, on August 3, 1979,
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POCR CRIGINAL

Seymour Wenner, Esq., Chairman
Atomic Safety and Licensing Board
U.S5. Nuclear Qegu‘atorv Commissicn

Washington, D.C. 2055

Dr. Oscar H. Paris, Memker

Atomic Safety and Licensing 3oard
U.S. Nuclear Regulatory Commission

Washington, D.C. 20555
Dr. Walter H. Jordan, Member
Atomic Safety and Licensing Board
481l West Quter Drive
Qak Ridge, Tennessee 37830
Thomas R. Matias
Adninistrative Law Judge
New York State Depariment
ot Public Service
Empire State Plaza
Agency 3uilding No. 3
Albany, New York 12223

Pr. Sidney A. Schwartz
Jew York State Cepartment of
Environmental Conservation
50 Wolf Road
Albany, New York 12233
Rebert Grey, Miciael Flynn
and Craig Indvk;, Staff Counsel
New York State Depariment of
Public Service
Empire State Plaza

Alz“"", New York 12223

Stepnen 4. Lewis, ’sqg.

Marcia E. Mulkey, Esq.

Office of Zxecutive Legal ector
United States Nuclear Re Jlatory
Commission

MNV3 - 9604

3':.

Washington,

Roderick Schust, Esq.
ducer, Magill, Lawrence § Farrasll
99 Park Avenu
New York, New York 100186

tanley 3. Kl;:be'c, Acting Ccunsel
New York St Zrergy Qffice

2 Rockef ---e' ?-a’a

Albany, Yew York 12223

David A. Engel, Zsg.

New York s:a:e :e;a--“ent of
S~ rsironment Censervation

30 Wolf Road

Albanv, New York 12233

Ms. Linda Clar!

Safe Energy for New Haven

Box %22 = 2D #1

Mexice, Yew o~k 13114
logy Action

¢/0 Helen Daly

W. River 20ad, RD 35

Oswego, New York 13126

Mrs. Nancy X. Weber

Oswegco County Farm Bureau

RD #3

Mexico, New York 13114

Robert J. Kafin, Esg.

At.orney for Columbia county,
Town of S*"v"asaw“ & Concerned
Citi zens ‘o* Safe Energy, Inec.

Miller, Man Lemery & Xafin

b 1 | Cﬂes*=

P.0., Box

Glens Falls,

a\’|
@ Oy

12301

12525

Dr. Steph

Chairman
lster Coun%y EZnvirenmental
Management Council

300 Flastbush Avenue

len J. Egemeier

Kingston, New Zork 12401

Peter 0.G. Brown

Chairman of the Board

Mid-Hudson Nuclaar Opponerts
P.0. Box 666

New Paltz, YNew York 12581

Mr. Alman J. Hawkins

County Planning Director

Oswego County Plarr;:~ Cepartment
46 Zast 3ridce 3treet

Oswego, New Zerk 13126

Ms. Barbara J. Camgbell

Village Clark

Villace of Mexico

P.0. Box 256

Mexico, New York 13114

Richard ?. Feirstein, Zsq.

New York State Departmersz of
Agriculture and Markets

State Campus 10

Albany, YNew York 12235 1 v
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H. Lee Davis, President
Citizens to Preserve the
Hudson Valley, Inc.

P.O, Box 412

Catskill, Naw York 12414

Mrs. Jeifrey 2raley, President
Columbii County Farm Bureau
Star Route 3ox 22

Chatham, New York 12037

Clara Glenister, Town Clerk
Town of New Haven

P.0. Box 115

New Haven, New York 13121

Mr. Doug 3Buske

Plumbers & Steamfitters
Local Neo. 27

R.D. #1

Oswege, New York 13126
Reilly and Like, =scgs.

200 West Main Street

Babylen, New York 11702

John M. Mowry, Esqg.

Mowry, Mowry & Sciter

Main Street

Mexico, New Yor% 13114

Margare: A. Sprague, President
Mexico Academy and Central School
Mexico, New ’or? 13114

Doris Brown

League of Women Voters of
Tompkins Counts

86 Qax Crest Road

Ithaca, New Yerls 14850

Samuel R. Madison, Secretary

New York State Department of
Public Service

The Governor Nelson A. Rockefeller
Empire State Plaza

Agency Building YNeo. 3

Albany, New York 12223

Atomic Safet
Board Panel
U.s. uc-e::

Atomic Safaty and Licensing

Appeal 30ard Panel
U.S. Nuclear Regulatorv Commission
Washington, D.C. 20555

Docketing and Sarvice Section
Office cf the Secretary

U.S. Nuclear Regu‘a*:"y Commissien
Washington, D.C. 203555
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