w7 .. .. UNITED STATES OF-AMERICA"E”_
S T NUCLEAR REGULATORY COMMISSION

7/2/%9
- In the Matter of :

¢ PUBLIC SERVICE 'ELECTRIC. & GAS | "”'3ff'DoCketho,,50-272'1;*"
1,COMPANY et al. - B T

: (Salem Nuclear Generatlng
»'Statlon, Unit. l) '

LICENSEE S ANSWER TO R
PETITION FOR LEAVE TO- INTERVENE : E
. OF ELEANOR G. COLEMAN AND ALFRED C. COLEMAN,jﬁ;

On January 13 1978,. the Nuclear Regulatory Commlss1on 3?1;

.(“NRC“ or "CommlsSLOn") publlshed 1n the Federal Reglster '

. ment to Fac111ty Operatlng Llcense"ato permlt rev151on of

(43 Fed Regc 5443) a notlce of "Proposed Issuance of Amend—:.f"f,‘

- the technlcal speclflcatlons for the Salem Nuclear Genera— ”;ffy“

© ting Statlon Unlt l to allow an 1ncrease in’ fuel storage‘

"_capac1ty in the spent fuel pool.: ThlS notlce permltted any v

- ,,person whose 1nterest mlght be affected by the proceedlng tof?f'

- flle a request for a hearlng 1n the form of a petltlon for
leave to -intervene, - w1th respect to. the 1ssuance of . the

: amendment to the subject operatlng llcense. ij;

On March 20, 1978, counsel for Llcensee, Publlc Serv1cehﬁjjl’

Electrlc & Gas Company, et al., recelved from the NRC'
S: Offlce of the Secretary,.Docketlng and Serv1ce Sectlon,

' coples of a 1etter from Eleanor G Coleman and Alfred C.,.




'Coleman, as well as two. Mallgrams to the Secretary of the _~’5
NRC a, "Petltlon to U. S Nuclear Regulatory Comm1551on to»'ﬁ
: En301n this Proceedlng," and a_“Petltlon to the .U. S. NRC for11;”

Leave to Intervene to Hold a Publlc Hearlng-ln the County ofgf
e . _ ‘ i ’

Salem,‘New Jersey, City~of Salem"'(“Petltlon") ;fﬁAs dis—ﬂfﬂf:

cussed below, Petltloners have falled to set forth thelr o

1nterest in this" proceedlng and have not stated any conten— x[

‘tlons Wthh may be con51dered under the Comm1551on S Rules-f“r“"

of Practlce.f Therefore, thelr petltlon should be denled.

_Moreover, no. general right to- amend the submitted conten- CT

tlons should be given and the. request thata“[t]he dec1s1on

.‘-on thls appllcatlon should be set a51de unt11 the: flnal

- dlsp051tlon of pendlng Docket Number RM 50 3 el 1s made

should be denled.
~INTEREST

Petltloners have completely falled to address the

interest requlrements of 10 C. F R. §2 714(a) They have notff*:‘f

demonstrated, w1th partlcularlty, the facts pertalnlng to :lf'"

thelr 1nterest and how that 1nterest would be affected by
the outcome of thlS particular llmlted proceedlng.‘ ThlS ”QQ*

fshow1ng is partlcularly 1mportant in thls case where the '

1/ On March 23, 1978, a copy was received in our- offices.
The delay can be attributed to an incorrect address
appearing in. the Federal Register which had been
previously brought to the attentlon of the Docketlng
and Service Section. - . R



Vrequested action is very llmlted An 1nterest Wthh would‘:f
_sufflce for a constructlon permlt or operatlng llcense pro-d‘
ceedlng may very well not fulflll the 1nterest requlrements;.l:
for this proceed1ng.2/ .

Having falled to state the spec1f1c 1nterest of the e

Petltloners and how that 1nterest mlght be affected by the

-y'grantlng of perm1551on to 1ncrease the number of fuel

elements that can be stored 1n the Salem Unlt 1 fuel pool,

the Petition should be denled.

: CONTENTIONS'

Petltloners list 20 "contentlons in.their petitioﬁ.;;f:7

These "contentlons" constltute unpartlcularlzed assertlons

that fall to meet ‘the spe01f1c1ty requlrements of lO c. F R.f**~

§2. 714. Whlle technlcal terms are bandled about ln certa1n'7'

of the "contentlons," there is no 1nd1catlon that Petltlon—-’J'

ers. comprehend these terms or can utlllze them in" thelr
: generally accepted usage. Furthermore, no attempt 1s made ;;,
to relate these terms or the very general assertlons to thef’

partlcular nuclear fac111ty at 1ssue.

' Some "contentions". attempt to raise matters far afleldfff

of the requested change whlch would permlt addltlonal fuel .

2/ Philadelphia Electric Company (Peach Bottom Atomic
Power Statlon, Units 2 and 3), LBP- 75 22,_1 NRC 451,
454 -5 (1975) B ' _ K




' elementstto be stored onsite.j‘Petitioners3hayeﬂa fundamentalﬁzf

"mlsunderstandlng of the purpose of- thls proceedlng Wthh per-[f S

meates thelr contentlons. £ The requested actlon only 1nvolvesfif;'

;Salem Unlt l and no other fac111ty and contentlons must be
- conflned to matters related to the fac111ty at 1ssue..;ﬂ:;fr
Moreover, thlS Atomlc Safety and Llcen51ng Board cannot
'ifcon51der 1ssues beyond the scope of the Notlce. It could

‘not recon51der the 1n1t1al llcen51ng actlon on Salem Unlt l
“‘or any other fac1llty.. Therefore,'as dlscussed below, many."

“vof ‘the.. "contentlons“'fall completely outs1de the scope of

l"j”thls proceedlng and must be denled Slnce many of the

“paragraphs are. repetltlous or may be convenlently addressed ?”“

_as a group, they w1ll be addressed together.,ﬂf“"

Paragraph 1 asserts that 1ncrea51ng the number of spent }f;;§“a;'5”

::_fuel rods- stored “presents an unreasonable rlsk of radlatlon
: release and contamlnatlon of the surroundlng area. Para— pia“7:

graph 4 also makes the same re01tatlon and attrlbutes thls f'

to. “lack of extended experlence. ?{ No further factual i"

o pba51s ‘is’ glven and the two paragraphs fall to present valld
- contentlons for want of specrflclty.,lf e

' Paragraph 2 is another “shotgun contentlon“ merely

‘ llstlng areas of usual Staff 51te rev1ew at the constructlon

; 3/ . Paragraph 4 may be read as implying that foreigndfuel
may be stored at Salem Unit l..vTherejis no basis for
‘this statement. ; : e




i permlt stage and assertlng there are "dlscrepanc1es" w1thout:;fi
any further spec1f1catlon. As prev1ously dlscussed the
proposed actlon merely 1nvolves .an 1ncrease in the number Of:{l'
fuel racks in the . existing storage pool There 1s_no ba51sn7v
for consideration. of thls "contentlon.“,:"‘ | R
Paragraph 3 asserts that there are some unnamed and - un-u

spec1f1ed 'unresolved generlc and safety 1ssues“ contalned
in NUREG¥0410 By Petltloners own adm1551on, they cannot
assert that there are, in. fact, any such safety 1ssues and
have notAshown that they have any appllcatlon to the subjectz'
fa01lrty.4/: Even were there to be generlc questlons,
Petltloners have not. shown 1ts appllcablllty to. Salem Unlt
1. Not havrng shown such a nexus, thls contentlon must be -
.denled.S/ . o L

',Paragraph.d states that "increased density .;: has ye£'”
to be tested for additional heat load and ultlmate effect on-
_1nventory and racks.? It is not poss1ble to discern what L
‘Petltloners mean by thls statement, nor 1s any reference

o glven to the Llcensee 'S technlcal submlttals.' This conten-~ft

tion must be denled for want of spec1f1c1ty._u

i/fv Denial of such contention‘in these:circumstances is .
- mandated by Gulf States Utilities Company (River Bend
Statlon,pUnlts 1 and 2), ALAB 444, 6 NRC 760 773 (1970)

5/ Id. An examination of NUREG-0410,'"Category A Technlcal
Activity No. A-28," at pp. 273-89, does not reveal any .
unresolved technlcal problems, merely an effort to ‘ Qo
standardize the NRC Staff review of requests for 1ncreased
spent fuel storage. . : .




In Paragraph 6, Petitioners contehav"there is no assur-
ance of commercial reproce551ng, or off-site interim or per-
manent repository." &/ Paragraph 8 asserts-"the applicant
must demonstrate access to a 'safe and fina1"method of
storing high level radioactive waste.“_ Paragraph 19 states:
that " [alpproval of the subject application will not force
those responsible to develop acceptable disposal ...."
Petitioners misunderstand the purpose ef the requested NRC .
approval. The contemplated Commission aetion.does_not
involve storage beyond the dutation.of the'operating license
for the Salem Nuclear Power Statien,-Unit 1. Ahy such
request would be the subject of further licensing action.
This request does not'inﬁolveflong—tetm-storage-of nuclear
waste in salt mines or at any other location. in a Deeision}

1/

‘in Prairie>Island and Vermont Yankee proceedings, athe

NRC's Atomic Safety and Licensing Appeal Board held that:

We accordingly hold that, in the evalu-
ation of a proposed expansion of the capacity
of a spent fuel pool, neither the staff nor.
the Licensing Board need concern itself with
the matter of the ultimate disposal of the
spent fuel, i.e., with the possibility . that

6/ They also contend that a separate license is required
in that the four fuel storage pools constitute a "waste
repository." The Salem Unit 1 Facility Operating :
License, DPR-70, clearly permits possession of the
spent fuel (see Paragraph 2.B. (6)) and no separate
license is requlred :

Z/ Northern States Power Company (Prairie Island Nuclear
Generating Plant, Units 1 and 2), ALAB-455, 7 NRC ’
Slip op. at 18 (January 30, 1978).




" the pool w1ll become an 1ndef1n1te or permanent

B repos1tory for its contents.- -This being so,..w~
the limitations placed by the Boards. below
upon the scope of the inquiry here were proper ,
and the intervenors' attack upon these llmltatlons
must be rejected._ CoS T : o .

Thls holdlng is also dlSpOSlthe of Petltloner s assertlon

that handllng, storage, "and reproce531ng of radloactlve

8/ -

wastes must be con51dered.s-f The questlon of the env1ron—"““x

mental 1mpact of the fuel cycle is also not a questlon to be

ralsed here.r In Publlc Service Electrlc & Gas Company .fﬁuf}g~;v'

» (Salem Nuclear Generatlng Statlon,,Unlts l and 2), ALAB—426, ,J=:'v
6 NRC 206 209 (1977), the Appeal Board found that “[o]n the

. ba51s of ‘the 1nter1m rule»...d— an analy51s whlch is” accepted

by all members of the Appeal Board - we conclude that the

l‘balance for none of those faCllltleS [Whlch 1ncluded Salemf;"i

"Unlt 1] is tlpped by the placement of fuel cycle env1ron—fﬂ[ff};7

."5mental 1mpacts on the scale [footnote omltted] |
| Paragraph 7 contends "that for the subject storage
faclllty plus 3 other such storage fac111t1es in the same
"-vac1n1ty [51c], appllcant must prove beyond a reasonable

‘ doubt thelr ablllty to handle channeled and unchanneled fuel

-8/ See also the Commission's notlce in: the Federal Reglster :

(42 Fed. Reg. 34391, July 5, 11977): denylng a petition-

- for rulemaking whlch would have ‘required it to refrain
from granting any operating licenses until a deflnltlve
safety finding on fuel storage is made, c1ted ‘in '
Prairie Island, Sllp op. at 14- 18. . ol




_and’ fuel mlth burnable poison. rods 1nserted 1n.the assem—}VI
- blles.“gz'FParagraph 9 relates to certaln hypothe51zed
vents leadlng to "emergency 51tuatlons.,; Nelther of these
paragraphs provide further spec1f1c1ty nor show how they are-
dlrectly and spec1f1cally related to Salem Unlt l and they f
. -should be denied as contentlons..- . SR -
Paragraphs 7.,.9, 10, ll 12 13, and ‘16 take the

p051tlon the NRC-must expand 1ts rev1ew to 1nclude reexamina-'
tion of the other three spent fuel pools on Art1f1c1al ]gj;t
Island No ba51s 1s glven for such assertlon.s Petltloner
;has not demonstrated that there 1s any 1nteractlon among thelta“
spent storage pools and that the proposal to increase the l?
- size of the Salem Unlt 1 pool is not entlrely 1ndependent.10/;
"Thus, to»theAextent_that Petltloners would'requlre recon—-’
ysideration of thesreyiew'alreadyyconducted of'thehother‘fuel“'
pools, or requlre spec1a1 con51deratlon of the 1ncreaseA1n ’

"size of the Salem Unlt 1 pool merely because of the ex1stence

. of these other fac111t1es, the contentlons should be denled..

9/ Since the application is for an increase in storage,
these questions should have been raised previously, ..
- inasmuch as the present Facility Operating License
" gives authority to handle and store fuel. There is no
hint as to why the procedures are 1nadequate because
additional fuel is stored. : :

10/ Paragraph 11 alleges that.visual inspection is not suf-
ficient, while Paragraph 12 states that "detailed sys-
tematic examinations have not been conducted." .These
"contentions" also fail for want of specificity. '




bne‘further note ﬁééds7td he made mlth“regard to.Para— .
graph 10, The fact that the NRC Staff has not completed 1ts‘y
Safety Evaluatlon Report or env1ronmental evaluatlon doeS‘
-not excuse the requlrement for an’ 1ntervenor to set forth
deflnltlve contentlons at the outset.ll/ |

In Paragraph 14 Petltloners "contend that the Salem I
storage fac111ty structure is not constructed to w1thstand |
large aircraft accidents . (1 e., 747)....." wIt must again be'f :
empha51zed12/ that the des1gn of the fuel storage fac111ty .
~ was fully examlned at the operatlng llcense stage (See.

y'S A.R. §5.6 and Safety Evaluatlon of the Salem Nuclear
'”Generatlng Statlon, Unlts l and 2 dated October 11, 1974
at page.2—6 The Staff concluded that "the Salem~fac111ty
need not be. de51gned or operated w1th spec1al prov1s1ons to

protect the fac111ty agalnst the effects of an- alrcraft

: crash."' No 51gn1f1cant new 1nformat10n is. glven by Petltloners K

- as to why that evaluatlon need agaln be examlned. Moreover, thej_

. - .
' de51gn of the fuel storage bulldlng is unchanged and not at-

‘1ssue here. Thlst"contentlon 'should be denled.

11/ B.P.I. v. A.E.C., 502 F.2d 424 (D.C. cir. 1974).

12/ See discussion at pp. 3-4 supra.
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Paragraphs 15 and 20 deal w1th general allegatlons that -
"the applicant has not adequately assessed the consequences
.of spent fuel rods reaching ﬁcrltlcallty",or "the spent fuel
':rods comlng in contact with one another.; There 1s.no sup—
portlng ba51s given for these assertlons nor any mechanlsm
even postulated by Petitioner for these occurrences. No l:
_reference is made to Licensee' s technlcal submlttal in
support of its application. These contentlons should be'
‘denled . | o

Contentlon 16 relates to an assertlon that emergency
: plannlng is somehow deflClent. No relatlonshlp between thlS
contentlon“ and the proposed actlon, i. e., 1ncreas1ng the."
number of fuel elements stored 1s glven.' ‘Time. for con51dera;
utlon of emergency plannlng for the fa0111ty was prlor to the'
ilssuance of an- operatlng llcense.‘ Thls “contentlon should L
be denied. | | R

- In Paragraph 17, Petltloners allege‘that "51nce c1tisens 1
are unable to obtaln 1nsurance coverage for nuclear acc1dentsl
and/or occurrences at the present tlme, thls fac111ty (proposed :
addition) as well as preV1ously llcensed fac1llt1es continue
to pose unfalr threats to our health and safety." ThlS is _'
an attack on’ the Prlce—Anderson insurance prov151ons of the

’fAtomlc Energy Act. Such-challenges have, in the past, been




: - 13/ .
denied by llcens1ng boards in’ other proceedlngs._* ) ‘This - -

contentlon" is totally unrelated to the llmlted action ré;,f’
'Iquested and should be denled."jf'i‘ o

- Contention 18 seemlngly alleges that water from the
spent fuel pool w1ll be utlllzed as a backup source of water
for the emergency core coollng system.:'Norsource-for thlS-
assertlon, whlch is. entlrely w1thout factual ba51s, is glven :

and it shouldrbe denled_as a contentlon.,f

"REQUEST FOR LEAVE TO FURTHER AMEND.THE PETITION

B Wlth regard to the general request of the Petltloners
v 47 0 D
to amend their Petltlon, the Comm1551on s Rules requlre ;
the subm1351on of flrm contentlons at the outset._ Prehear- B

ing procedures have, inter alla, the objectlve of reflnlng,

-clarlfylng, and narrow1ng the orlglnal contentlons, but the'_
petltloner must advance flrm contentlons at the outset. No

reservation of a general rlght to- amend the petltlon at a

later time is permltted. In Florlda Power & Electrlc Company o

(Turkey P01nt Units Nos. 3 and 4),_4 AEC 787, 788 9,_the

13/ See;, for example, Southern Callfornla Edlson Company _
(San Onofre Nuclear Generating Station, Units 2. and 3),
"Memorandum and Order" dated January 27, 1978, at pp.’ - |

14/ Petition, Paragraph IX, at 3.
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‘Commission, -in ruling. on a petition for leave to intervene,

Stated:.f

We .also deny petitioner's general request

to amend or supplement his petition in the
event it is deficient. Our rules call for "~
dismissal of untimely intervention petltlons
except where’ good cause 1s shown.v'“

Thus, no party seeklng 1ntervent10n may reserve the general

15/ =

| right to flle new contentlons at- some later p01nt in tlme.

15/

It is well established that leave to-file new con-
tentions out of time or to amend a petition for in- .
tervention will be granted only where a petitioner

shows that substantial good cause exists for their
belated assertion and where such amendment will assist
the Board in resolving issues before it without undue
delay. Thus, as the Commission pointed out in Wisconsin

~Electric Power Company . (Koshkonong Nuclear Plant,; Units -

1 and 2), CLI-74-25, 8 AEC 928, 929 (1974), an inter~ -
venor is not precluded from adding to its original. -
contentions "should an unforeseen issue present 1tself o
further on in the proceedings.". ' However, where the. - -
matters sought to be raised by contentions filed out of
time could have been raised earlier and "a -substantial -

- showing of good cause for their being filed out of

time" has not been made, a motion for the addition of-

. new contentlons should be denled *‘

* "Public Service Electric & Gas Co.
(Atlantic Generating Station, Units
1 and 2), "Rulings on Motions" (ASLB, . :
May 25, 1976 (unpublished) Slip op. at 6.)
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' 'REQUEST TO STAY .CONSIDERATION

_The Petltloners ask "[t]he decnslon on thls appllcatlon'fiht

be set aside until the flnal dlSpOSltlon of pendlng Docket .
‘Number 50-3 concernlng nuclear waste (1nc1ud1ng spent fuel)
be made." ad Petltloners have falled to ‘address the cr1ter1a
for a stay contalned in 10 C F R. §2 788 or make any show1ng
whatsoever that a stay or any delay is warranted.;j/ They w;l.
also falled to show any connectlon between the pendlng
appllcatlon to 1ncrease the fuel'stpragelcapac1ty andeM—50—3;
_The duestien of.the applieation”offRM;SO-Q*to thefSalem |
facility has already,beenﬁdisposed;of.' See ALAB—426,_p.'7;?

supra.

16/ While the word en301n"1s used in the title of the
pleading, there is no indication that Petitioners appre-
. ciate the 1mpllcat10ns of the remedy they request. .

ll/ The Petltloners have not made any showing that 1t is
llkely to prevail on the merits, or that the 1rreparable
injury would be should the Board consider the issuance.
of the requested amendment.. The granting -of a stay
would, of course, harm the Licensee and its customers
and increase the exposure of the plant workers should -
construction have to be delayed untll after spent fuel
was first loaded 1nto the pool. : : - :
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CONCLUSION

For the foregoing reasons, the: Petltlon should be

- denied, and the request for leave to further amend ther:'
petition and,the»motlon to- en301n should also be denled.

Respectfully submltted,

CONNER, MOORE & CORBER R
Mark J. Wetterhahn
counsel for the Licensee,

public Service Electrlc
& Gas Company

March. 27, 1978
OF COUNSEL'

Rlchard Fryllng, Jr., Esq._.




UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

' In the Matter of

PUBLIC SERVICE ELECTRIC.  Docket No. 50-272
. AND GAS COMPANY : o S
(Salem Nuclear Generating‘5
Station, Units 1 and 2)
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NOTICE OF APPEARANCE

Notice is hereby glven that the under51gned attorney herew1th enters
‘an appearance in the captloned matter. " In accordance with §2.713, .

‘10 CFR Part 2 the follow1ng 1nformat10n is prov1ded

Name R . .- Rlchard Fryllng, Jr.
. Address - - - Pub11c Service Electricfr”
' S ' ‘ " and Gas Company
80 Park Place - Room 7113
| Newark New Jersey 07101
' Telephone Number - = = = - Area Code 201-430- 6468
uAdmission ‘ L R The Supreme Court of the State:

_of New Jersey
' United States Supreme Court - :'“‘;

' Name of Party ~ = . - Public Service Electric
’ ' . -~ and Gas Company .

Richard Fryling/ J4. :
Counsel for PAWli&/JService.

~ Electric ardd Gas Company -

Dated at Newark, New Jersey

_ this 23rd day of March, 1978. ,




UNITED STATES OF AMERICA =
NUCLEAR REGULATORY COMMISSION

In the Matter of-»

'PUBLIC SERVICE ELECTRIC & GAS'

COMPANY, et al.

- (Salem Nuclear Generating

Station, Unit 1)

- Docket No. 50-272

CERTIFICATE OF SERVICE

I hereby certify that'eoples‘df'“Llcehsee s Answer to
Petition for Leave to Intervene of Eleanor G. Coleman and

Alfred C. Coleman," dated March 27,

1978, and "Notice of Appear—_]

ance" of Richard Fryling, Jr., dated March 23, 1978, in the
captioned matter, have been served upon the following this.

_27th day of March, l978°

-Gary L. Milhollin, Esg.

.Chairman, Atomic Safety"
and Licensing Boaxrd

1815 Jefferson Street

Madison, Wisconsin 53711 -

Mr. Glénn O. Bright o
Membey, Atomic -Safety and
Licensing Board Panel
"U.S. Nuclear Regulatory

Commission

Washington, D. c. 20555 -

Dr.-JameS'C. Lamb, III
Member, Atomic Safety and
Licensing Board Panel ,

313 Woodhaven Road

Chapel Hill, N.C. 27514 -

Chairman, Atomic Safety and
Licensing Appeal Board

U.S. Nuclear Regulatory
Commission '~ ‘

Washington, D. C. 20555

'.Chairman, Atomic Safety and

‘Licensing Board

' U.S. Nuclear Regulatory

Commission :

.Washington, D..C}”,20555-

'7’Barry Smith, Esqg.

Office of the Executive:
Legal Director '
U.S. Nuclear Regulatory

- Commission

~ Washington, D: C. 20555

-Mark L. Flrst Esq
‘Deputy Attorney -General

- Department of Law and
"~ Public Safety

o Env1ronmental Protectlon

.Section

' 36 West State Street -
" Trenton, New Jersey 08625

.'ﬂ Rlchard Fryllng, Jr., Esg.
.- Assistant General Solicitor
. -~ Public Service Electrlc

& Gas Company -
80 Park Place

lerewark,'New4Jersey 07101




Eleanor G. Coleman

Alfred C. Coleman

35 "K" Drive

Pennsville, New Jersey 08070

Office of the Secretary

Dockecting and Service Sectlon

‘'U.S. Nuclear Regulatory
. Commission . :
Washington, D. C. ~ 20555

V_Maék-J.(ffyéihahn




