UNITED STATES OF AMERICA
ATOMIC ENERGY COMMISSION

In the Matter of
Docket Nos. 50-259

TENNESSEE VALLEY AUTHORITY

(Browns Ferry Nuclear Plant
Units 1, 2, and 3)

A L 2

MEMORANDUM AND ORDER
(September 6, 1973)

Tennessee Valley Authority, the applicant, has
moved pursuant to 10 CFR 2.749 for an order granting
summary disposition on the pleadings and record, denying
the reliet sought by the intervenor Frank L. Parker, and
authorizing the Director of Regulation to continue the
construction permits for Browns Ferry Nuclear Plant,

‘ Units 2 and 3, and to issue an operating license for
Unit 1. The motion is made on the grounds that there
is no genuine issue as to any material fact and the

applicant is entitléd to a decision iﬂ its favor as a

matter of law.

We have concluded that the motion for summary

disposition should be denied: and that an envifonmental

hearing should be held to effectuate the purposes of the
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Reservoir. "'An initial decision of an atomic safety and
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National Environmental Policy Act of 1969 and the

- Commission's regulations implementing it, to cover enVi-

«

xonmental con51derat10ns 1nc1ud1ng those ralsed by’ Parker

and the resolut1on of any prev1ously unresolved nuclear

safety issues having specific environmental implications.

The three 'reactors are located at thé applicant;s

site in Limestone County, Alabama, adjacent to Wheeler

licensing board issuedron May 9, 1967 in Docket Nos.
50-259 and 50-260*aﬁthofizéd the“Dirgctor of Reéulation
to issué provisional conétruction’permitslfor Units 1
and 2; fhe construcfion permits were'issueq on Méy 10,
i967.f An initial decision by a sepa}ate board in Docket
No. 50-296, issued on July'30 1968, authorlzed the

issuance of a prov151ona1 constructlon permlt for Unlt

No. 3. That permlt was 1ssued ,on July 31, 1968

Thé Commission issued on September 15,i1972, a
notice‘of the opportunity for a hearing pursuant to 10
CFR Part 50, ‘Appendix D, Section C. That notice recited
that Tennessee Valley. Authority, as ah!agehcy of the

Federal government, and as "Tead agency'" under the
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guidelines of the Council on Env;raﬁmental Quality,:had
already prepared a draft and final environmental state-
ment for the f;cilities, and that TVA's final environ-
mental statement incprporated comments by the Commission
on the draft. It also recited that Units 2 and 3 are
subject to the pfovisions of 10 CFR Part 50, Appendix D,
Section C.2, which provides for notice of opportun;ty
for filing petitions for leave to intervene and requests
for a hearing on environmental consider?tions relatiﬁg
to the continuation, modification, termination, or con-
ditioning of the construction permits; and that Unit 1
is subject to the provisions of Section C.3. The notice
provided for an opportuniiy fo} a hearing with respect
to whether, considering the environmental matters covered
by Appendix D, the construction permits for Units 2 and
3 should be continued, modified, terminated, or appro-
priately conditioned to protect environmental values,
and with respect to the issuance of operating 1icehs?s

for all three units.

Section C of Appendix D provides procedures for the

environmental review of construction permits which were




issued before Januapy 1, 1970, the effective date of

the National‘Environmental‘P;licy Act of 1969 (P.L.
91-190). Within Section C, two categories are estab-
lished. Under pafagraph 2, the opportunity }or an
environmental hearing ig afforded. Paragraph 3, which
establishes a similar procedure,‘and requires that: the
effects of operation as well as construction be con-
sidered as well as the environmental terms of an operating
license, applies when it is likely that construction will
be completed by the time when, or soon after, the staff
completes its env;ronmental review. éhus Unit 1 is
subject to paragraph 3, and Units 2 and 3 are subject to

paragraph 2.

‘The State of Alabama filed a petition for leave to
intervene. That petition was granted by a memorandum
and order of the Commission dated January 22, 1973.
Having reached an understanding with the applicant as
to water quality, the State's principal concern, the
State withdrew its intervention, It was later permitted
by an order of this b;ard dated March 26, 1973 to partic-
ipate in the proceeding under the special privisions of

10 CFR 2.715(c).
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The Commission's memoraﬂdum gndﬂorder of January 22,
1973 also considered a petition for intervention which
had been filed by Frank L. Parker. Parker's petition
recited that he is a resident of Davidson County,
Tennessée, and a consumer of power produced by TVA. He
alleged that TVA’had acted contrary to the National
Environmental Policy Act of 1969, Section 102(2)(C), and
the guidelines of the Council on Environmental Quality
by failing to consider the benefit-cost ratio of the
construction of cooling towers which aré now under con-
struction af the Brgwﬁs Ferry site, and that his own
independent benefit-cost analysis hag'determined that
ratio to be 0.4. He alleged:
"As petitioner, my interest lies in the financial
. feasibility and impact on the environment which
the construction would have. As a member of the
consuming public of 1TVA power, I represent my

|
{ interest and the interests of consuming public
similarly situated which oppose the increase of

rates which would result from the Browns Ferry
water cooling tower construction. The effect of
entering an order denying my petition to intervene
will effectively deny the hearing committee the
evidence which shows the disregard of the benefit
cost ratio of the construction. An order approving
the operating license of the Browns Ferry Project
Units 1, 2, and 3 causing an increase in consumer
power rates will detrimently affect myself and all
consumers similarly situated." (Emphasis supplied)
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The Commission's memorandum and order, by which we’

"are of course bound, viewed Parker's petition as

"... raising the single issue of whether, considering
a proper cost-benefit analysis, the plant's con-
struction permits should be modified to preclude
cooling towers."

In granting Parker's petition, the Commission

observed:

"The claim implicit in the Parker petition--that
a proper cost-benefit analysis would demonstrate
that any environmental gains attributable to
cooling towers are outweighed by additional costs
to applicant's customers--is a proper subject for
Commission consideration pursuant to our NEPA
obligations. Accordingly, an Atomic Safety and

- Licensing Board shall be convened to preside at

- a hearing." (Emphasis supplied.)

The Parkexr application for intervention was thus
explicitly based on economic as well as environmental
considerations: the prospective economic detriment to
users of TVA's electricity through the ultimate inclusion
in its rate base of the cost of the cooling towers, and
consideration of that economic effect in the cost-benefit
analysis. Evaluation of this argument under Section 102(2)

(C) of the National Environmental Policy Act and the
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Commission's regulations (10 CFR 50 Apﬁendix D) requires

“balanclng the advantages and costs of the proaect as a
whole in order to determlne what actlon may be appropriate.
That actlon could‘conceivably include the 1mp051t1?n of
limitations on power levels, for certain periods of time,
and thus might dispense with the need for cooling towers
as Parker suggests. Parker has also asserted specific
environmental considerations, such as the generation of
fog and possible interference with navigation on Wheeler

Reservoir.

The basic procgdures'for this agency's environmental
review are prescribed by Appendix D, parégraph A of 10 CFR
Part 50. Thbseﬁprocgdures require that an applicant
submit an "applicant's environmental report" discussing
environmental considerations, inclﬁding alternatives to

" the proposed action and a cost-benefit analysis, as well
as the status of compliance with environmental quality
standaxds. The Director of Regulation is’ rqulred to

"... analyze the report and prepare a draft detailed

statement of environmental considerations,"
(Par.A.6), to transmit the draft statement to appropriate
Federal, State and local officials for commenf, to publish

in the Federal Register notice of its availability (Par.A.7),

and to prepare a final detailed environmental statement
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including a final cost-benefit analysis and consideration

of available alternatives,

"... as well as the environmental, economic, technical,
and other benefits of the facility."

L I

"On the’ basis of the foregoing evaluation and
analysis, the detailed statement will include

a conclusion by the Director of Regulation

or his designee as to whether, after weighing

the environmental, economic, technical and

other benefits against environmental costs and
considering available alternatives, the action
called for is issuance or denial of the proposed
permit or license or its appropriate conditioning
to protect environmental values." (Par. A.8)

Paragraph A.10 requires that, in a proceeding in which a
hearing is held, the regulatory staff will offer its

detailed environmental statement in evidence.

Finally, paragraph A.ll prescribes the responsibility

of an atomic safety and licensing board:

"In a proceeding for the issuance of a construction
permit ‘for a production or utilization facility described
in paragraph 1, the atomic safety and licensing board
will (a) determine whether the requirements of Section
102(2)(C) and (D) of the National Environmental Policy
Act and this appendix have been complied with in the
proceeding, (b) independently consider the final
balance among conflicting environmental factors in the
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record of the proceeding for the permit with a view
to determining the appropriate action to be. taken,
and ‘(c) determine, after weighing the environmental,
economic, technical, and other beneflts against
env1ronmenta1 costs and considering available alter-~
natives;” whether the permit should be issued, denied,
or approprlately conditioned to protect environmental
values.

"In a contested proceeding for the issuance of
a construction permit for such a facility, the' Atomic
Safety and Licensing Board will also (d) decide any
matters in controversy among the parties and (e)
determine “whether, in accordance with this appendix,
the construction permit should be issued as proposed.
In an uncontested proceeding for the issuance of a
construction permit for such a facility, the Atomic
Safety and Licensing Board will also determine
whether the NEPA review conducted by the Comnmission's
regulatory staff has been adequate." '

Thus our responsibility’ 1n this contested proceedlng
is (a) to determlne whether NEPA and Appendix B have been
complied with as to all three units; (b) independently to
consider the fiphl balance among conflicting environmental
factors, including those raised by Parker, with a’yiew to
deterﬁining the appropriate’action“as to eaeh o} the three
units;- (¢) to deterﬁine,‘after weighing all benefits
against envirommental costs, whether the coostruction
permits‘for Units 2 and 3 and the operating licenses for all
three units should, as ap?ropriate,”be issued, denied or
conditioned; and (d) tordecide any matters in controversy

among the applicant, Parker_and the staff.
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On June 30, 1971, the‘staff of the éommission entered
into a so-called ﬁlead agency agreement," reflected in a
letter of that date éddressgd by the then Director of
ﬁ;gulation to the Manager of Power of the Tennessee
Valley Authority. The letter confirmed an understanding
concerning the procedures to be followed by the AEC and
TVA in implementing the requirements o9f the National
Enviroumental Policy Act with respect to these and certain
other appllcatlons for licenses for nuclear power reactors.,-
It prov1ded that TVA would be the "lead agency" and would
prepare and circulate for comment the draft environmental
statement required B& the guideliqes'of the Council on
Envirohmental Quality, transmitting it to CEQ and the
appropriate agencies for comment, including the AEC. The
letter continued:

t* .. We will undertake to prepare appropriate comments

on that statement which are within the scope of the

AEC jurisdication by law or special éxpertise with
respect to any environmental impact involved ....

1/ The letter simply purported to "confirm our understanding.”

The record before us does not indicate that there was any
written agreement or memorandum of understanding signed
by both agencies in accordance with the usual practice.
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On February 10, 1972 the AEC Director of the Division
of Radiological and Environmental Protection wrote a letter
to the Director of Environmental Research and Development
of TVA making it evident that the AEC's review of the
draft environmental statement had been "concentrated" on
its radiological aspects:

"With respect to the preparation of the final
detailed environmental statement by TVA, we would
expect to provide informal advice with respect to
those portions of the statement which are of
particular concern to the AEC,

"We are also in agreement that the final detailed
environmental statement prepared by TVA will satisfy
the AEC requirements specified in Appendix D to 10°
CFR Part 50 for an environmental report and that TVA
should provide us with 150 copies of that statement
in accordance with Appendix D."

" The {mport of this agreement 'is that participation
‘By the AEC in the preparation of the final environmental

statement by TVA would be limited to concerns of radio-

logical safety and their environmental consequeﬁces.

On August 28, 1972 the AEC Deputy Director for Reactor
Projects addressed a letter to the TVA Director of Environ- )
mental Research and Davelopment reporting that the AEC
regulatorysstaff had received the proposed final environ-
mental statement prepared by TVA for the three Browns

Ferry reactors, and had reviewed it,
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... to determine whehter its contentsmeet the guide-
lines set by the AEC for the preparation of its
environmental statements and thus adequately deals
with the subject matter in light of experience
gained in our preparation of other statements for
other facilities. As a.result of this review, it is
our conclusion that the statement is adequate to

, support the proposed licensing actions."

It would thus appear that the“extenf'of review by the AEC
staff was limited to ascertaining whether TVA;s preparation
of the final environmental statement, a document which in
the case of other applicants wouldhhave been prepared by

the AEC staff, adequately deals with the subject matter.

It is clear that the interagency agreement of June 30,
1971 could not. relieve the AEC staff of the statutory duties
imposed upon it by the National Environmental Policy Act,

as interpreted in the Calvert Cliffs' case.g/ It is not

at all clear that the letter reports that the AEC staff
had in fact completed its process of interdisciplinary
study, cost-benefit analysis, and weighing of alternatives

prescribed by the National Environmental Policy Act and by

g/ Calvert Cliffs' Coordinating Committee v. Atomic Energy
Commission, 449 F.2d 1109 (D.C. Cir. 1971).
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- Appendix D of Part 50. The record ‘'so far does not clearly
‘disclose in factual terms the actions of the AEC staff

as regards the TVA environmental statement“as a whole.

TVA' "flnal env1ronmenta1 statement" departs very
substantlally from the usual form filed by appllcants in
reactor licensing proceedings. It consists of three
separaférvolumes, two of which- are labelled drafts; with
Volume 1 being chronologically  the 1a§t, ;nd with molti-
,‘tudinous cross-~references which obstruct,rather than aiding
the understgnding: The ab;ence of the -AEC staff's draft
environmental statement and final en&ironmental statement,
which under the provedures prescrlbed by Appendlx D'
Paragraph A would serve as a' key to understandlng an
applicant's enV1ronmenta1 report, hds compounded our

difficulties.

7At‘tho first prehearing conference on February 28,
1973, this board raised the question of the erteﬁt‘of the
obligation of the staff to evaluate the environmental con-
seduences‘of the project independenfly,'nofwithstadding
the lead agency agreement, under tpe mandate of Section
102(2)(C) of the'National Environmental Policy Act as

interpreted by the Calvert Cliffs' case. Staff counsel
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candidly reeponded that the AEC's statf reqiewhoﬁ“radio-
logical matters was the kind of review it would have made

if 1t had 1tse1f prepared the env1ronmenta1 statement,

but that the lead agency agreement was con51dered as
completely relieving the AEC staff of making an independent
study and analysis of other envirOnmental coneiderations.

He expressed the staff position that the only responsibility
of the staff was to satisfy itself that the lead agency

had covered the ground whieh'the staff would have covered,
although he also agreed that the AEC staff bad the duty

to make an independent balance of env1ronmenta1 con51derat10ns.

At the same time he put forward the staff view that this

-

P

board has the same broad respon51b111ty as it would have in

any other case to welgh env1ronmenta1 considerations.—

Under Section 1lls. of the Atomic Energ& Act of 1954,
42 USC 2014(s), the term "person," to whom the Statute
and the Commission's regulations’ apply, méans any ‘individ-
ual or other entity; puhlic or private;'inclnding any
"government agency othexr than the Commission." Part 50

of the regulations, governing the licensing of utilization

3/ Tr. 122-127.
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-facil’”ities, includes the same defini'ti’on.‘ 10 CFR 50. 2(1)
,Under both the’ tern "government agency" 1ncludes a
corporatlon, such as TVA whlch is owned by and is ‘an
1nstrumenta11ty of the Unlted States.4/ The only dlstlnc—

tion in e1ther statute or regulat1on 1s a footnote to 10
CFR’ 50, Appendlx D, saying:

¢

"Where the 'applicant' as used in, this appendix,
is a Federal 'agency, different arrangements for
implementing the National ‘Environmental Policy
Act may be made, pursuant to the ‘guidelines

" established by the Council on Env1ronmenta1 Quality."

None of the partlclpants in the proceedlng has ‘cited ,

thls footnote, which appears to be the only prov1sxon in

the regulatlons spe01f1ca11y c0ncerned W1th such a case as
the present one, The board has examined the guldellnes of
the Counc11 on Env1ronmenta1 Quallty,s/ whlch do not

address a proceedlng in which one government agency as an
entrepreneur 1s an appllcant before another agency exer0151ng

S

a regulatlon functlon. zThe guidelines read as a whole,

4/ Atomic Energy Act of 1954, Sec. 11(1), 10 CFR 50.2(j).
5/ 36 F. R 7724, April 23 1971




"“ “. ’ “' R . L3
' m 2
- 16 -
@
* ' « . . " ~

appear to concern themselgeg exclusively with joint

ventures by two or more government agencies, developing

" the "iegqéagency" concept to fit fhg case where..one

agency has the principal responsibility for a joint

effort and the others cooperate with and assist it.

The obligations of a regulatory agency under the
National Environmental Policy Act, as interpreted in the

Calvert Cliffs' case, do not appear to be affected by the

identity of an applicant as a government agency. Indeed,
the qonsiderations to 6e'taken into account by a regula;ory
ageﬂcy may differ from those takeh into‘éccount=by an
entrepreneurial agency, and the relative weights accorded
to them may differ. The AEC, in its balancing of the cost
and benefits of a project or weighing of alternatives as
directed by NEPA, might»conclude eithgr that a project
shoulq not go forwérd a§yinténded by an applicgnt of that
1imit}ng ponditions shoulq be imposeg which would be
tegarded by an applicant as unnecessary restraints. The
possibility of thisrlack of identity of views as between

government agencies exercising'funbtions of these different

kinds is persuasive that, in view of the absence of a |

specific alternative procedure prescribed by the fgotnoté
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to Appendix D, the lead agency agreement between TVA
and the AEC should not be 1nterpreted as d1spen51ng w1th
full NEPA evaluation. by the AEC staff in such a case,

and 1ndeed could not do so under "the Calvert Cllffs

case. It would perhaps be consistent with the purposes
of NEPA and with the guidelines of the Couqeil’on
Environmental Quality to permit the applicant government
agency to conduct such tests and investigations, as well
as correspondence with other agencies, as might otherwise
be performed by the AEC staff; but Section 102 of NEPA
reqﬁires that the environmental consequences of proposed
actionsrbe considered "tokthe fullest extent possible",
and at every dlstlnctlve and comprehen31ve stage of the
6/

proceedlng.—-; The 1nteragency agreement of June 30, 1971

did not relieve the AEC staff of the statutory duties

imposed upon it by the National Environmental Policy Act,

as interpreted in the Calvert Cliffs' case.

The regulatory staff has expressed the view that this
licensing board's obligations to conduct a full environmental

evaluation under the National Environmental Policy Act are

6/ Calvert Cliffs' Coordinating Committee v. Atomic Energy

Commission, 449 r.2d 1109, 1112-1119 (D.C. Cir. 1971).
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unaffeeted‘by theﬂlead agency agreeﬁent. We have concluded
that the objectives of the Act require that we hate the
zaSsist;nCe of the iegulatory steff ih'that evaluation pro-
cess, and that an ev1dent1ary hearlng should be held to
effectuate the purposes of that statute by prov1d1ng
explicitly an account of the staffss act1v1t1es in evaluation
of TVA's environmental statement and assisting the board in
its ewn environmental evaluation. In the Greene County
case the Second Circuit held:Z/

ML We conclude that the Commission was in’ viola-

_tion of NEPA by conducting hearings prior to the

preparatlon by its staff of its own 1mpact state-
‘ment ...." (Emphasis in original

The AEC staff has filed, attached to its ‘response
to the applieant3s motionbfor‘éummary disposition; dh
affidavit of Dicker dated June 14, 1973. Dicker is

¢hief of an environmental projects branch in the AEC

[

Z/ Greene County Plannlng Board V. Federal Power Comm1ssion,
455 F.2d 412, 422 (C . 2d 1972)
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Directorate of Licensing. His affidavit reports that he
"reviewed" the TVA draft environmental statement and
assigned responsibility for cgnsidergtiog of radiological
impact aqd’related subjects to members 6f the "AEC staff,
and that he then reviewed their contributions and pre-
paf?d the AEC comments on TVA's draft statement. As to

the final environmental statement, his affidavit says:

"With respect to the Final Environmental Statement
for the Browns Ferry project, I performed a function
similar to that which I now perform when I review
the work of one of the project managers under my
supervision. I did not attempt to duplicate the
detailed evaluation already performed by TVA. I
did, however, review the final statement carefully
and satisfied myself that sufficient credible
factual material had been presented, and that the
factual material supported the conclusions reached
by TVA. ” )

"I have also independently weighed the environmental,
economic, technical and other benefits discussed in
the Browns Ferry Final Environmental Statement,
against environmental costs therein discussed; con-
sidered available alternatives; and reached the
conclusion, as announced by the AEC regulatory staff
Ain the Federal Register on March 9, 1973 (38 F.R.
6423), that, with respect to environmental matters,
and the construction permits issued for Browns
Ferry Units 2 and 3 should’ be continued and an
operating license should be issued for Unit 1."
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It is not at all clear that the meaning of these
paragraphs is:that the AEC staff did in fact conduct
the independent interdisciplinéry study,and evaluation
across the board of the environmental consequences of h
this project required by NEPA, either on the basis of the
draft environmental statement or the final environmental
statement In the first case, it confined“itS'eualuation
to radlologlcal 1mpact and related subjects; in the
second, Dicker apparently '"reviewed" the work of the TVA
staff as 1f it had been performed by the AEC staff. The
.record does not show when chker conducted his rev1ew,
what was. the factual basis of his review, or to what
extent AEd experts skilled in the appropriete respective
disciplines“participated in it. So far as the record now
shows, the "environmental statement" prepared by TVA
apparently served a dual purpose: that of the environ-
mental’ xeport normally prepared by an appllcant and that
of the env1ronmental statement normally prepared by the
AEC staff. TVA, as the flead agency" haS*apparently served
in substance in a dual role, both as. entrepreneur and as
regulatory evaluator. This board has the obllgatlon to

satisfy itself thet the AEC staff‘has complied with the
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mandate of NEPA as interpreted in the Calvert Cliffs' and

Greene County cases.§/ Under the regulation thch-mentions

the case of an applicant which is a FeéepallagEncy;gfﬁit
mgma& be alIowable that the AEC staff accept as trufhful the
factual results of field 1nvest1gat10ns and correspondence
conducted by the appllcant agency, without dupllcatlng
that work. But we conclude that NEPA requires on the part
of the regulatory agency in such a case, és inrothers, at
least the indepegdent study of that information by a team
of quallfled members of the various profess1ons whose

expertise is required for the arm's length ana1y51s required

by the terms of NEPA.

‘TVA'has:assertediihat, under its’ lead agency agreement
with the AEé; an“atomic'safety ahd"licensing board has
approved'ae thironmehtal statement prepa;ed by TVA for the
Watts Bar Nuclear Plant and the manner in which the.

environmental review was conducted, and that the Appeal

Ta

& 2 " 1

8/ Calvert Cliffs' Coordlnatlng Commlttee v. Atomic Energy:
Commission, 449 F.2d 1109 (D.C. Cir. I971)7 Greene
County Planning Board v. Federal Power Comm1551on, 455
F.2d 412 (249 Cir. 1972); See Matter of Cincinnati Gas
and Electric Company (W1111am H. Zimmer Nuclear Station)

(ALAB-79).
9/ 10 CFR 50, App. D, n. 1.

]
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Board, has affirmed that dcc151on 10/ But we do not find
in that case an obvious parallel to the present-one.' In
the‘Watts Bar Ease, wﬁich‘was an UnCOAtested construction
permft proceeding,"there was an evidentiaryﬂheariaé. Aa
AEC staff witness testlfled that the TVA environmental
statement- had been d1scussed among members of the AEC
staff, which had considered the alternatives to the
cooling towers as designed. He testified thatdthe AEC
staff had cencldded that the applicant had made the correct
choice with a natural draft cooling tower; and that it had
reviewed TVA'S judgments as'expressed in the environmental

statement, and had 1ndependent1y evaluated them.ll/ The

- initial de0151on of the llcen51ng board referred to the

. staff S, review of the alternatlves con51dered by the

applicant and its conclu51ons.that there were no identi-
fiably feasible alternatives.other“than those treated by

the applicant and that, of those alternatives analyzed,

19/ See Matter of Tennessee Valley Authority (Watts Bar
Nuclear Plant Units 1 and 2), Docket_Nos.'SO 390

and 50-391, initial.decision, December 19, 1972,
and ALAB- 97 January 25, 1973. .
11/ Tr. 220-225.
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none was suberior to those actually}seiected.~ The
licensing board also relied on the %taff's’independenf
ana1y51s of the section coverlng beneflt-cost welghlng
and balancing, and its’ arr1va1 at essentlally the same

12/

conclusions as had the appllcant The Appeal Board's

affirmance, following review on its own motlon, did not

address itself to these 1ssues.13/

The Commission's reghlation go;erning‘summary )
disposition (10 CFR 21749) embadies,the well known con-
cept of summary‘judgment. Undé? that concept a.motion
is granted only where the moving party ié entitled to
judgment as a matter of iaw, where it' is quite clear what
the truth is, aﬁd yhére no geﬁuine material issue remains

for trial; and any doubt. a§ to the existence of such an

missue is resolved aga{nst the movant. Wéshington V.
Chmeggg,ialllF.Zd 705, 709, 710 (C.A.b.C. 1969); Jackson
Tool and Dye,” Inc. v. Smith, 339 F.2d 88 (C.A. 5th 1964).

Moreover, the affirmative &uties iﬁposed;ubon this agency

by NEPA, as interpreted in the Calvert Cliffs and Greene

County caséé, require diligence in carrying out the

12/ Initial decision,  par. 50.
I3/ ALAB-97, January 26, 1973,
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purpoées of that statute beyond thqse imﬁoséd in pri&ate
litigation., It is in any case the affirmative duty of an
administrafive-agency_to obtain al},releﬁan%'infdrmat;on
in the proteétibn of the pﬁplic iﬁterest, whether'or not .
the parties have offered it,}é/nand the Commission's

memorandum and order of January 22, 1973 have laid that

duty upon us. ?

.

TVA and Parkef have entered into a; fagreed statement
of facts and iséues," on which TVA rests its claim that
‘there are no haterial*facké’in'issue‘bécauseEParker and
TVA agree that the environmental béhefité of the cooling
tpwefs are Otheighed by their econonmic costs. 'It is on
the basis of this "agreed statement" that TVA largely *
rests its motion for summary diéposiiion.> The‘"agfeed
statement" is divided into two Qarts; one of "facts" and
one of issues. The regulatory staff of the Commission
has neither joined in that statement nor presented a
separate statement, explaining that i@ wi§he§ to reserve

its position pending this board's determination of TVA's

14/ Matter of National Bureau of Standards, 2 A.E.C. 323.

— TI963); Landis, The Administrative Process (1938),
39-39; see 2 Davis, Administrative Law Treatise, Secs.
15.05, 15.06. -

K




motton for summary disposition.lé/ Indeed, the staff
has declined to express any view as to the propriety
or correctness of the issues to which TVA and ﬁarker
have stlpulated 16/ The agreement as to "facts" amounts

in part to a stlpulatidn of fact but in part only to a
stipulation that witnesses, "if called, would testify in
certain ways. Both Parker and TVA reserve the rlght to

offer as ev1dence contrary conclu51ons and oplnlons of
qualified w;tnesses. The parties do not wa1ve any objection
to the introductioun in evidence of certain dqcumente on

the grounds o{ relevancy and mater;alit&. They also
etipulate that the applieable thermal water quqlity standards
with which the_aptlicent must comply, pursuant to sectious
'303(a)(1) and 313 of the Federal Pollution Control Act
Amendnents of 1972 CFWPCA) (P. L. No. 92-500)3 provide

that the maximum temperature rise above natural temperatures
shall not exceed 5° F, nor shall the maximum water temperature
exceed 86°F; that operat;on of Browns Ferry UPltS l, 2, and

3 at full load year round would not meet the 5°F rise and

15/ Tr. 211—216 see Tr. 137-139.
E/ Tr. 212, _ . . ¢
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86°F maxtmum for a number»of;days_similar to'that-described
in Table'2:6 é of the £inal ehvironmental statement° that
:1n order for the plant to operate W1th elther 1, 2 or ?_
‘unlts on a year round full power ba51s,’some form of
closed-cycle offstream cooling will be requlred to comply
with currently applicable thermal water quality standards;
that naturally occurrlng stream temperatures 1n Wheeler (
Reservoir w111 from t1me to time equal or exceed 86 F; and
that, considering environmental impact, engineering’
feas1b111ty, economic costs, t1me to completlon and other
factors cOncernlng alternatlve heat d1551pat10n methods,
_mechan1ca1 draft wet coollng towers prOV1de the best method
of complylng W1th currently appllcable thermal standards.
They st1pu1ate that de51gn of the coollng towers and ma30r
51te preparatlon beaan 1n June 1972 that the contract
for the cooling towers was entered 1nto in October 1972
for $8, 510 000; that, in addltlon approxlmately $5 300 000 .
had been expended as of January 1, 1973 and that the cost

of ditfusers already 1nsta11ed 1s_$4,900,000.

The partles stlpulate that" the relief sought by -

'Parker is an order Wthh would:




'(_a)

(b)

(c)
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Delay construction of thezcooling towers

until certain provisions of the FWPCA are

carried out (§306(b)(1)(B)), and until

“issuance of a report on water quality

criteria replacing the report of the

National Technical Advisory Committee on
Water Quality Criteria (April 1, 1968) on

which the current sténdards are Based;

Delay construction of cooling towers until .
TVA avails itself of remedies assertedly
available to it under FWPCA in §§302, 306,

and 316; and

Opl;gétg AEC to seek a rulipg that §101 of
NEPA and §306tb)(1)kB) of FWPCA, cohsi&ered
toggth?r; také precedence over §313 of FWPCA;
if 8101 of NEPA and §306(p)(1)(B) of FWPCA do

“hold such precedence, then obligate the AEC

to attempt to obtain from EPA or the State of
Alabama or both a change in water quality

standards so that cooling towers would not

be required. g




@ S 2
- 28~ g
This stipulatlon, with 1ts 11m1tau10ns, escape
clauses and reservatlons, and without the partlclpatlon
of the regulatory staff ‘constltutes an 1nadequate ba51s
for summary/dlspoeltlon of theﬁxntervenylon of Parker.
It is not adequate for, the determination‘of the material
facts, and does not constitute a foundation on which
this board may make an order comparable in itsleffect to
an initial decision under the Administrative ﬁrocedure

Act. 17/

‘We agree W1th the appllcant that it 1s not within
the authority of this agency: and ‘of ‘this board to delay
adjﬁdicatiou’indefinitely“uutil‘certain extrihsic events
occur, including possible application by TVA to other

. ’ : 18 ' . :
government agencies for:relief;——/ and we ‘agree that it

17/ On January 4 1972 the Environmental Protection Agency
‘informed TVA that' review of TVA's draft environmeuntal
statement and supplement for the Browns Ferry plant
revealed deficiencies which made it impossible to
verify all the conclusions reached, particularly with
regard to the release of waste heat to Wheeler Reservoir
in view of the 'then design 'of the waste heat removal
' system using underwater diffusers. See TVA Environmental
Statement, Vol. 1, p. 3.1-1. EPA requested the opportunity
to evaluate plans for alternative or auxiliary systems,
but it doeés' not' appear on the present record whether it
.has done so or what the results have been. .

18/ See(A?mlnlstratlve Procedure Act, Sec. 6(a), 5 U:S.C.
555(b

»
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is beyond thé authority of this board to require TVA to
seek sucﬁ relief or to obligate this fegulatory agency

to attempt to obtain from other agencies relief which
piéht be#efit thé applicahp:or‘the intervenor Parker

and otﬁers. But since the C&ﬁmissioh has granted integ—
vention on the basis of thé issue raised by Parker, that .
‘issue is properly before thig board. Within the limits of
our 1icensing authority as adjudicatory body, we are under
the obligation to ascertain whether any relief should be
granted to Parker and what form that relief should take,
whether by thg imposition of limiting conditiohs or

19/

otherwise.—

We have carefully studied the interim ‘policy state-
ment published by the Comm;séion on the implementation of
Section 511 of the FWPCA Amendments of 1972 (38 F.R. 2679,
January 29, 1973)., We do not find in it support for the
applicant's view that, in thé face of the Alabama water

quality requiréments, this agency and this board have no -

adjudicatory function to perform because the -applicant's

Y

19/ It appears that TVA has proceeded.with the construction

—  of these cooling towers without an amendment of the con-
struction permits granting .it authority to do so. See
Tr. 104-105. . ' .
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proposed céoling towers are réquired; as it asserts, to
meet those reduiremenfs. Whether they are fequired for
that purpose or whethér that end might -be achieved in

whole qr‘in pért by some limitation on*operatiﬁg levels

is a question of fact; and consideration of the choice

. of means to meet those requirements is not an attack

upon them.

TVA has also argued that the Commission's order of
January 22, 1973 is invalid, mooted, and superseded as
inconsistent with the memorandum of understanding' between
the' EPA and=thé AEC in regard to the implemenfation of
Section 511 of the FWPCA Amendments of 1972 and the
interim policy statement published with that memorandum
of understanding.gg/ We find nothing of substance in the
contentioﬁ that thé Commission's or&er is invalid, even if
we were free to reach such a decision. Nor is there any

substance to the argument that, as a matter of the Commission's

intention, the memorandum of understanding ahd the policy

»

#*

20/ 38 F.R. 2713, 2679, January 29, 1973.
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statement superseded the Commission's order, 51nce they

were contcmporaneous with it.— 21/

"On July 27, 1973 Parker filed a brief document which
asserts that he is in favor of summary disposition, and
is even nore in favor of insuring that the plant goes

on line as soon as possible in the national interest,

"... while' the legal duestions that we have
raised here are sorted]out."

Parker's positiop_en the motion for summary disposipion

is that summary disposition smomld be granted---in his

favor. But atnleast in the absence of action by‘Parker
stipulating to withdraw his intervention, this board is
under'the obligation to perform the duties imposed on it

by NEPA and the Commission's regulations. They are .

duties to the public as well as to an individual intervenor.

21/ The interim policy statement is, dated January 12, 1973,
ten days before the Commission's order. The memorandum
of understanding was signed for the Commission on
January 15, 1973, for the Eavironmental Protection
Agency on January 19, 1973, and for the Council on
Environmental Quallty on January 22, 1973 the date of
the Commission's order.
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It is therefore ORDERED:

1. The applicant'é’motion for summary disposition
on the pleadings aﬁd’recprd; and for an order
denying the relief sought by the intervenor
Frank L. Parker, is dénied;’

2, The parties, including the regulatory staff,
shall promptly‘confef as to the subject ﬁétter
identified in paragraphs 2 to 8 inclusive of
the notice and order for prehearing conference
dated:Februqu 8, 1973, and shall promptly
cqmmuhicate with the atomic safety and licensing
board concernipg"preparation for the%hearing.

THE ATOMIC SAFETY AND LICENSING
.BOARD -

Dr. Clar%:fégﬁhan, Member

/rt{/e/z" / / é&;‘?/m

Dr. Frederlck P, Cowan, Membeh.

. Sidney G. q1ngsley, zzzgrmanl

Dated this 6% day of September, 1973

,at Washington, D. C.







