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UNITED STATES OF AMERICA

NUCLEAR REGULATORY COMMISSION

------------- - - = = =X -
In the Matiter of: :

- : Docket Nos. 50-~-400

CAROLINA POWER & LIGHT COMPANY. : 50-401

: 50-402

(Shearon Barris Nuclear Power : » 50-403
Plant, Units 1, 2, 3 and 4) :
__________________ x

New Federal Building
Room 225
310 New Bern Avenue
Raleigh, North Carolina
Thursday, 16 June 1977
The prehearing conference in the above-entitled matter
was convened, pursuant to notice, at 9:00 a.m.

BEFORE:

IVAN SMITH, Chairman .
Atomic Safety and Licensing Board

MR. GLENN O. BRIGHT, Member
DR. J. V. LEEDS, JR., Member
APPEARANCES:

THOMAS BAXTER, Esg. and GEORGE F. TROWBRIDGE, Esq.

Shaw, Pittman, Potts and Trowbridge, 1800 M Street, N.W.}

Washington, D. C.; and

RICHARD E. JONES, Associate General Counsel, Carolina
Power & Light Company, P.O. Box 1551, Raleigh, North
Carolina; on behalf of the Applicant. -

JAMES CUTCHIN, Esg. and RICHARD C. BROWNE, Esqg., Office
of the Executive Legal Director, Nuclear Regulatory
Commission, Washington, D. C. 20555; on behalf of the
Regulatory Staff.
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APPEARANCES: (continued)

JESSE C. BRAKE, Assistant Attorney General for the
State of North Carolina, P.O. Box 629, Raleigh,
North Carolina; on behalf of the State of North Carolina

THOMAS ERWIN, Esqg., Water Tower Court, 115 West Morgan
Street, Raleigh, North Carolina 27602; on behalf of
the Intervenor.
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PROCEEDTINGS
CHAIRMAN SMITH: It is 9:00 o’clock, and. all
parties are here, I believe.

This is the prehearing conference that was

noticed in the rederal Register on June 9th, in the Carolina

Power and Light Company Shearon Harris Plant proceeding.

There are several new faces present including
mine since the last session of the proceeding.

My name is Ivan Smith. [ succeeded Tom Riley
as the chairman. To my right is Dr. J._Leeds of Houston,
Texas, Rice University, who will be serving as the
environmental member of the board. To my left is Mr. Glenn
Bright of the Nuclear Regulatory Commission’s Panel for
Atomic Safety and Licensing Boards. He is a nuclear
engineer-physicist, and he will be serving as the engineering
member of the board.

Mr. Baxter, I note your presence. I wonder if
you would begin for the Applicant, identifying‘those who
are present on behalf of the Applicant.

MR. BAXTER: Mr. Chairman, to my left is George F.
Trowbridge of the firm of Shaw, Pittman, Potts & Trowbridge,
represent Applicant Carolina Power & Light Company today.

I am Thomas Baxter of that firm.

To Mr. Trowbridge’s left is Mr. Richard E. Jones,

associate general counsel of Carolina Power & Light.

R - - wmessies - - = oama 352 e
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‘ - | "MR. CUTCHIN: I am James Cutchin, attorney with
2 the Office of Executive Legal Dlrector. To my right is
3

Richard C. Browne, assistant chief hearlng counsel. Qur

C 25

Unless there is a reason to the contrary, we will

4 address is U.S. Nuclear Regulatory Commission, Washington,
z 5 D.C. 20555. :
6 CHAIRMAN SMITH: Mr. Brake? {
CW‘ 7 MR. BRAKE: I am Jesse C. Brake, assistant atiorney '
8 general for the State of North Carolina. .
* § MR. ERWIN: Thomas Erwin, appearing for the
10 Intervenor. ’
i CHAIRMAN SMITH: Is there anyone else present
12 who wishes to note his appearance?
13 Before we begin with the agenda that has been set
‘" 14 forth in the notice, does any party have any other special ‘
15 rmatters to raise before proceeding?
16 | (Discu;sion off the reéord.)
17 CHAIRMAN SMITH: Let’s begin with a somewhat
18 different order than we have in the agenda. I think before
- 19 we can get very far into the setting of the prehearing
20 ﬁchedule, there should be determination by the board upon the
o 21 advice of the parties whether there 'should be an additional
22 opportunity for intervention, or opportunity to expand
: 23‘ existing intervention petitions because of the lapse of time
24 and whatever changing conditions there might be.
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always follow the procedure of working from the le%£ to the
right here.

Would the Applicant address_that consideration,
please? ]

MR. TROWBRIDGE: Mr. Chairman, let me take them
separately, the question of new interventions versus the
question of new contentions by existing Intervenors.

On the matter of whether an additional intevention
should be provided, it is our view that there is no need for
further notice and opportunity to intervene in the proceeding.

Obviously, the notice was originally published
as required by the act and the reguletions. Since then [
think there has been substantial publicity about the plant
and about the resumption of its schedule, the opportunity
eXists under the Commission’s regulations for late petitioners

to' intervene and the ground rules are spelled out there.

P
o= e
——

I am not saying there might not be a case where
good cause and other factors are shown which would warréht
a late petition to intervene, but I think any such petitioner
should be required to show good cause and other reasons, and
I think a notice now would simply reopen, without any other
ground rules, the proceeding to new intervention which would
short—-cut the requirements set éut in the regulation for late
petitions and good cause showing.

I would say, particulerly in this case, while there
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has been a'lapse of time, [ would suggest that the lapse of:
time has primarily affected the more volatile questions of
need for power or financial qualifications, things that

are likely to change in a period of a year or two, and in
this area at least those issues are already well represented
b? existing Interbenors, so that while —— so that we would
have the board follow what we conceive to be the p;ovisipn
of the regulations now for'entertaininq the late petitions.

CHAIRMAN SKITH: Mr. Cuxchin?

MR. CUTCHIN: Mr. Chairman, the position of the
staff is essentially the same. That is, there is no provision
in the regulations for renoticing a delayed, if you will,
hearing.

There is ample opportunity for any individual
who may not have been present in the area at the time of
the origingl notice to come in under the provisions of 2714
and shows goéd cause, address the four factors, and the board
should weigh that information accordingly.

CHAIRMAN SMITH: Do you suggest the board does
not have the a@thority to invite new.intervention? \

MRT CUTCHIN: I do not, sir. I think the board
has great discretion, but I am unable to cite any provisions
in the regulations for sucé.

DR. LEEDS: Does that apply also to interested

states?
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"MR. CUTCHIN: I am not sure I understand.

DR. LEEDS: To iﬁterested states?

MR. CUTCHIN: The Commission has also been very
liberal in aiiowing states to come in at any time they
expressed an interest, and I think the state of North
Carolina came in relatively late, last August sometime, and
Ehere was no objection at all.

CHAIRMAN SHITH: Mr. Brake, I am sure you know
as & participant and as an interested state you can
participate as much or as little as you wish.

I want to give you whatever opportunity that you
wish to have, so do you want to be taken up in orderzas
if you were a party, or do you want to sit baék and intercéde
when you think it is appropriate?

MR. BRAKE: Today?

CAAIRMAN SMITH: Today or anytime. Well; today.
Shall [ call upon you in each instance?

MR. BRAKE: Today it would really suit me to
sit back. At the hearing I may want to be active,

CHAIRMAN SMITH: Then it will be your responsibility
to bring to our attention when you wish to participate.
Otherwise, we will proceed —-

MR. BRAKE: hhat is the procedure? Raise my hand?

(Laughter.)

CHAIRMAN SMITH: You will be on the service list

Sl e o s ae-
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and you can anything when you want to. » “
MR. ERWIN: We are aware of the regulations and
we are askinq for anything to be chénggd, but it has been
a long time since the notice of hearing, and much of the
hearing has to take place, and we haven’t seen the company
comiﬁg in and showing good cause why they have put of%
constructibn of the plant. '
. I am not sure it is particularly fatr iﬁ this
set of circumstances to r;quire-someone who alleges a new
contention to have to meef the tests set out in the regulation.
As 1 say, we met in the prehearing conference set
of hearings four years ago — I think it was in July -- and
three years ago in July as well, in Washington, and it is
exceedingly a long time in the life of a case..
I would think that there are many, many people
in this state, and in this county and this city who are
of the opinion that the construction of the plant is a
rait accompli, and are completely unaware of the true status
of this proceeding.
CHAIRMAN SMITH: So you would then provide ‘
additional opportunity —
MR. ERWIN: I must say I don’t think :;t would
be in any way untfair to the Staff or the Applicant. We are
not making a strong play for this, but I think it would

be the fair thing at this point.

1T ai-dam
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. i "DR. LEEDS: Let me ask the staff a question.

2 Do you think it would be inappropriate to notice
o~ 5_ the particulqr rule that provides for intervention with good
S 4 cause, 2.724?

: 5 MR. CUTCHIN: No, sir. In fact, I don’t think it

6 would be appropriate if the Staff or the Board chose to have
. 7 a press release or sbmething of this nature to the effect --

8 of course, there has been a notice of the resumption of the .
. 9 hearing but there won“/t be the usual details about it, and

10 I think again .there is discretion as to whether to include

1 that.

12 I think if one did, they should point out the

13 fact this would be an untimely attempt under the rules- and
“_, 14 that there would be additional threshold tests for someone

15 to be allowed to come in.

16 DR. LEEDS: Mr. Trowbridge, what is your view on

17 that?

18 MR. TROWBRIDGE: We would not object to a notice of
B (R the opportunity to present late petitions and a recitation

20 of the ground rules for that.
T 21 de would ask if it is going to be done that it be
22 done very quickly.
. 23 DR. LEEDS: Do you think it would be a good idea?
24 MR. TROWSBRIDGE: No. I personally question the
(~/ 25 necessity for it.
| ®
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® ! "CHAIRNMAN SMITH: But if it has to be done, it %
2 should be done immediately.
?_{ﬂ\‘ 3 MR. TROWBRIDGE: Yes. _
4 CHAIRMAN SMITH: Do you have any additional
: 5 thoughts on the setting of a prehearing and hearing schedule,
6 with particular reference to the need for discovery?
. 7 ¥R. TROWBRIDGE: Yes. I can-do that or I can
& complete what I understood to be the other half of your
. 4 questioh about‘new contenfions by existing Intervenors.
10 CHAIRMAN SMITH: All right.
1 I wasn/t aware that you had reserved that aspect.
12 MR. TROWBRIDGE: I meant to divide it into two
13 parts. E
'/\ 14
15
. 16
eI 17
18
. iy
20
- 21
22
- 23
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s 25
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"CHAIRMAN S#ITH: Maybe we can short-circuit that.
Do you have any wish to amend your intervention petition?
MR. ERWIN: Not at this time. We would probably
be interested in changing some of the wording of our existing
contentions simply because of the lapse of time, changing

circumstances of much —- much of our contentions have

<« contained statements that allege the occurrence of certain

events anc thers have been many more recently, events which
we think confirm Ehe soundness of the contentions. We would
probably just want to clean up the langudge.- ‘

MR. TROWBRIDGE: We would welcome an updating of
the contentions, the nesd for power contentions and some of
the other contentions refer to 1974 and we would welcome an
updating of all of those.

We would like to see a timetable for the updating.
If the updating didn’t occur, and we will get to the discovery
question next, if you like, we would want to ask the
intervenor by way of discovery what documents and events are
you relying on currsntly for your contentions?

CHAIRMAN SMITH: #“r. Cutchin?

MrR. CUTCHIN: The Staff would agree that indeed it
woula be helpful if indeed the intervenor plans to change
slightly the issues which he wishes to litigate, it would be
helpful and we could perhaps avoid some delay in the hearing.

CHAIRMAN SMITH: #hat type of time schedule do you
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think would be appropriate for you to update your contentions?

MR. ERWIN: I would like to ask what the Applicant
and Steff would like for us to do? [ mean we will try to be
as reasonable as possible, but we would like some -— some
period of tTime to review them.

CHAIRMAN SMITH: Two weeks?

MR. ERWIN: 1 think two weeks to a month would be
our prerarence, obviously. The contentions relate to fairly
important points. Anu we will probably advocate some new
discovery. The last discovery was in 1974 on these
contentions. '

Again, our discovery scnhedule would necessarily,

= mae —
-

if there -is any intention to go to hearing in the early
fall wouigﬂzgé;ssarily have to be somewhat abbreviated, but
by the same token, I think we need to go into some of these
matters again.

DR. LEEDS: Did you take the depositions, you Kknow,
in July of /74 or something like that?

#R. ZRWIN: Yes. One of the deponents is no longer
with CP&L.

DR. LEEDS: Which one is that?

hﬁu ERWIN:. Mr. McPherson. Mr. Morgen, of course,
is still with CP&L.

CHAIRMAN S#MITH: How would July 8&th be?

M. ERWIN: I think that would be fine.




0 I . "CHAIRKAN SHITH: We can resolve some.of these today.

2
3

You can have the maximum amount of time. Our prehearing
conference order will have July 8th as the date by which you

may amend your contentions. Then in the absence of any

request, the time for answering will be as othsrwise provided
by the rules.
Now, with that resolved, what would be your view

about the following schedule? -

p & o9 ~J (s (8] N

MR. TROWBRIDGE: Well, taking next the period of
10 discovery, we would agree that a period for supplemenfaf

11 discévery“on the existing contentions is apbr;priate. We

12 would suggest that, let’s say the disco&ery requests ought to

13 be made not later than 30 days from July 8th.

d""‘ 14 ' We would hope in this that as has been true in the
15 past, many of Hr. Erwin‘’s }equests could simply be made té us
16 and on an informal basis &and we could provide the information
o7 on an informal basis. However, the 30 days is there for ‘
18 ¥r. Erwin to make his request if he doesn’/t get satisfaction.
. 19 I would like to put the suggestion forward that
2C aiscovery be lim;ﬁed To &ocument requests and interrogatories.
- 21 That is & preference simply for not getting involved.
22 unnecessarily in depositions. We have not made this suggestion
: 23 ’ before to Mr. Erwin and I don’t know whether he is ready to
. ' 24 react to it, but to recapitulate, I would like to see a 30-day

discovery which would apply to us as well as to Mr. Erwin. 30

. T et e o
e i e R - hd *
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days for making discovery requests from July 8th and
prererably, limited Eo document reguests and interrogatories.
CHAIRMAN SIiITH: The schedule d;es not anticipate
answers to thenamended’contentions, nor the Béard’s ruling
on the amended contentions. )
HR. TROWBRIDGE: It does not. I would hope -~ to

answer your question, what happens if we don’t reach

agreement, I would be hopeful that we could sit down with

-Mr. erwin when he is prepared to revise his contentions, and

reach.a stipulation that would avoid rulings by the time
periods for the Board. I think it is quite likely that such
a stipulation will be forthcoming. |
The basic contentions aren’t going to change. We
don’t neec¢ the power. We are not Einancially qualified,

conservation as an alternative. The bases for these are more

~or less up to Mr. Erwin to select..

I don’t think we will have much trouble about
amendec contentions if what we are amending is the bases for
those contentions. .  ' T

_ CHAIRMAN SHITH: Mr. Cutchin?

HR. CUTCHIN: You, sir, may believe — I think he
may come in with additional contentions other than the ones
that have been presently allowed. Of course, if that is the
case and we could not reach a stipulation, I think, again,

#r. Erwin would have to make certain showings as to why at
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this dete he is raising new contentions and would have to show

B

that he didn”t have objective notice of the information that

was available to him earlier.

CAAIRMAN SMITH: This anticipates new. contentions

-—itw e

or amenaments are, because of changed conditions since your

initial opportunity —— we are already sort of ruling on what
good cauée would be on this by giving you an"opportuniéy
for amendments becau;e of changed conditions.

Was that your undérstanding, Mr. Erwin?

MR. ERWIN: Yes, Mr. Chairman.

DR.. LEEDS: I guess I am getting kind of confused
here because I thought we were talking about contentions, then
I hear bases for contentions. I thought I heard there were
going to be no new contentions,. just changes in bases.

How can you object to the contentions, then?

"MR. CUTCHIN: That is what I am having difficulty
with., e are talking about revising the contentions as they —
need for power, financial matters and conservation, and if
we can establish what we are now going to litigate, if indeed
there are new issues which are brought up, of course, then
we would have the problem of timeliness, good cause, why they
should be allowed at this litigation. Otherwise maybe we
are talking about a problém that doesn’/t exist.

DR. LEEDS: Those are statutory contentions anyway.

CHAIRMAN SMITH: .My thinking was an amended
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contention could create the same litigation problemé a;»a new
contention. Our discovery schedule and our prehearing schedule
would have to_anticipate:thatﬁ That is why I am trying to
pin down .the basis. |

We have aiready suggested, or we have,alfeady
advisec Mr. grwin at this point if he has amendments .to make
on his present ¢ontentions based upon changing conditions,

that we would anticipate to be good cause now, for him to file,

and we have provided the period. 0f course, if he goes beyond
that, then it is another matter. He always has the right to
Tile an amendment of new contentions.

‘MR. TROWBRIDGE: I would suggest discovery be for

a8 period of 30 days after the filing of the amended contentions

if there is a stipulation among the parties to them. If not,
then efter the Board ruling on the amended contentions and
responses to them in the formal time sequences, with motions
and responses to motions.

< CHAIRMAN SMITH: - Wlould thiS‘be’satisfactory to both

-

the Stefi end Applicant?

One week after the intervenors file amended

contentions, the parties consult to determine whether there is

a possibility to stipulate the adeguacy of the amendments to
the contentions and ifF not, file their answers.

R. TROWBRIDGE:

That is fine, Mr. Chairman. But

I now say we would be glad to look at Mr. Erwin’s contentions

- =

© e
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before they are filed.

CHAIRMAN SMITH: That is fine. That is up to the
I want to make certain milestones.
MR. TROWBRIDGE: And maybe save some paperwork.
CHAIRMAN SMITH: The invitation would be for you to
consult in advence, but in the event that fails I ¥anx to set

certain dates by which time such things must be done. [ would
suggest 7 days after the filing by you of amended contentions
which must be done by you no later than July 8th, the
Applicant and Steff either agree with you as to the adequacy
of the contentions or file answers and that would be due then
no later than tne 15th or 7 days after you should elect to
file.

MR. ERWIN:

Thank you., I am very pleased with

lir. Trowbridge’s courtesy extended to me. It hasn’/t always

been so. I think the Chairman’s ruling at this point is very
helpful, because we have certainly had plenty of trouble with
amended contentions in the past.

CHAIRMAN SMITH: I don/t think what has happened in
the past will have any particular relevance any more. L think
1t sort of consumes unnecessary time to comment along that
line.

MR. BRAKE:

Mr. Chairman, I do want to participate

I would like to have that amended to allow -the

State to attend the proposed conference, let us have an
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” ‘ 1 N opportunity_ to attend. ”

2 CHAIRMAN SMITH: Certainly. If there is a .
o~ ja possibility qf the partlgs, in an infqzmal conference, to
C 4 agree upon stipulations, the State will be invited to attend.
* 5 14R. BRAKE: Mr. Chairman, és far as Mr. Trowbridge

é *is concerned, would I be correct in saying we would have the

. 7 discovery right within the same time that the intervenors

8  have it?

. 9 CQAIRMAN SITH: Yes. You do have problems as a
iC participating state, however. You are not required to take

11 a position, but if .you do intend to take a position in the

12 proceeding, you, yourself,‘must be open to discovery and you

13 must state what your position‘is timely so that the other
‘f} 14 parties can meet whatever motion that you have.

15 Do you have any plans to take a position in any

16 aspect of the proceeding?
Q?ig 17 * 1iR. BRAKzZ: That was, fraenkly, one of my reasons
18 for wanting to attend the confe{ence. What would be a timely
1Y time to state the position? '
20 CHAIR&AN SH¥ITH+ well, I would think you should
.. 21 fall within that July 3th period. [ think that would be an
22 appropriate time for the State to make any posi%ions.it has
. 23 known.
.. 24 MR. BRAKE: Okay.
(./ 25 .
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_CHATRMAN SMITH: Are there any problems about

that las£ comment?

MR. CUTCHIN: ©None for the Staff.

CHAIRMAN SMITH: Mr. Trowbridge?

MR. TROWBRIDGE: No.

CEAIRMAN SMITH: Let's make it that way then. The
State of North Carolina shoyld file any position papers by
July 8th.

gs to the status of the correspondence on the subject
of the hearing schedule, has the Applicant urging hearings to_be
set in Septem%er, evidentiary hearings, and the Staff, are

yov still unspecific about that?

Some time in early fall, as I recall your position?

MR. CUTCEIN: I could add perhaps a little to that,
sir, at this time.

The Staff would have no objection to setting a
tentative hearing to begin around September 12 with
anticipation of co&pleting it, hopefully, around the early part

of October.

That would have to be subject,” of course, to the
Staff's being able to complete its review of information,
some of which has not yet come in from the Applicant on a couple

of contentions.

Namms B —— e AT amEES  amem—— e Bemem =

DR. LEEDS: I thought the ACRS meeting was going té

- - .. -

be in October or something like that?
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‘MR, CUICHIN:'_The ACRS mesting is now scheduled for the,
August meeting, in anticipation of the Staff's publishing
a supplement number 2 by early July, .then the Staff, of course,
would publich an additional supplement addressing any
ACRS concezrns.

7That is on the safety side.

. —— - LS

On the environmental side,_EEfx_?ré in the process
of updating their FES review in preparation for submitting
written testimony on the subject of financial qualifications
and a number of other areas.

I meané.to say on the subject of need for power.

CHAIRMAN SMITH: Intervenors? -

It has been proposed that September --

MR. ERWIN: We will met with any schedule the
Board sets, but it seems to me there are so many contingencies
here that it might be wiser tohold off until we have some
Ii clear idea of where the Staff will be -- the Staff and the

Applicant will be coming £rom. .
If I understand Mr. Cutchin, the Applicant hasn't
even updated his need-for-power information at this point.
Of course, that puts somewhat of a-- It puts us
at somewhat of a burdén in discovery, because we don't even
know what their position is at this time.
We are supposed to take a position by July 8, and

we don't really know what the CP&L position is, apparently.

s e W e e






bw3

e
()

.

OFederal Resorters, Inc.

27

e R T

10
1
12
13
14
E
16
17
18
19-

20

22 §i
23
24

25

think it is premature, but that is just a comment.

1360

. MR.. CUTCHIN: Mr. Chairman, I would like to correct
that position. I didn't mean to leave the impression that the
Applicant had not provided any information on these subjects.

The Applicant has, indeed, provided much information,

.....

but in the process of its review the Staff may find that it
needs a few additional pieces of information, as always can
and obviously does occuxr, and the bulk of the information I
do believe, indeed, has been submitted.
I could not guote the amendment number for the need-
for-power information, but it has been in for some weeks now.
MR. ERWIN: That was my understanding, Mr. Chairman.

I am sorry, I misunderstood Mr. Cutchin, so I

withdraw what I just said.

e u P

CHAIRMAN SMITH: So you have no DartlcuTar problem with

.- A e R e—— waew S e ixe aas e & K=

a September 15 hearing schedule, as you see it now?
MR. ERWIN: We will be able to attend, obviously.

There is no gquestion o; our being able to participate. I

DR.LEEDS: Sometime after September 15, is what we
are really saying; is that right?

MR. CUTCHIN: That would be the earliest that the

-b e - vm—
h bt - o Aw -

Staff could meet, and it may, indeed, turn out" the 1ate

- e e

September, early October schedule, we were talking about

earlier, will be the one we will be able to meet. We would

. St —————

have no objection to settingof a tentative date for the Board's

w2 -
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MR. TROWBRiDGE: I would urge the Board set aside'
for everybody's planning schedule, but the particular board
members be ;et aside a‘;pace of a co;;le of weeks, at least,
on or about the 15th of September, recognizing that what
we now visualize as the completion for the Staff review,
not only on the contentions, but the uypdating of the saﬁety
evaluation, there could be slippage and yet I think it is
highly likely on the contentions which are discrete, involve
different witnesses, that we proceed to hearing and we ought,
to schedule the time to do so by defigition, if we are
behind on some other element of the review process, we are
behind in our hoped for licensing schedule. And we would like
to not get as much behind as possible.

I realize the Board may have difficuléy setting its
time aside, but when it is thought about, setting a date and
going through to the end, it's been my experience the Board
can't do that. ,

It is.usually necessary to take pieces --

CHAIRMAN SMITH: I think our immediate concern,

although that is a good point, and we do need notice, but
our immediate concern is to arrange a prehearing schedule,
which would accommodate the recommendations you have made to

try to shoot for September 15th.

That provides Zfor about 60 days, which you suggest

o N
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~

about 30 days for discovery, which would mean the second BO-éay
period of that in;erval would. have to be used for the filing
of testimony and all other trial preparation.

Now., do you think that that is enough? Enough time?

Of course, you would have. to anticipate, perhaps,
motions for orders compelling discovefy.' I don't knw what
the background is., whether you have been able to work out
discovery problems or not.

But I just want to bring to your attention, within

the 60 days, there is work to be done, and I want you to bear

in mind that that should be taken into account when you proéose

a hearing date.

But, apparently, thre are no problems antiéipated.
DR. LEEDS: There might well be some questions

from the Board, too, because it has been a long time since

CHAIRMAN SMITH: We will defer a specific hearing

A ) ——— . | e e 4N -

dage for now, but we will anticipate : in our post—preheariné
orders that the period for discovery will bégin —: I-;;ppose
we could set now a date for discovery requests.

It just brings to mind you have not responded to
his request thaf discovery be limited to interrxogatories and
requests for documents.

And, apparently, eliminating depositions £from

discovery..
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. You haven't responded to that, I don't believe,

Mr. Exwin.
MR. ERWIN: No, Mr, Chairman. I don't see the
appropriate;ess of that particular request.
CHAIRMAN SMITH: You are not wiliing to do that.
MR. ERWIN: I mean if the Chair rules, I suppose,
I think it may be within your discretion to rule that way, ‘
but I don't see the point of that.
CHAIRMAN SMITH: Of course,this is your opportunity
to express yourself.
MR. ERWIN: I am just objecting to_it.
I am not going to argue the point at great length.
I. think it is obvious why I would object to it, because it
would limit our discovery and we in thé past have conducted
depositions and they are, of course -- and paid for the
transcripts and they are utterly worthless at this point.
MR. TéOWBRIDGE: I withdraw the request if I made -
it for a ruling by the Board on this. I think it could be
largely done for interrogatories and the request for documents.

The regulations afford an opportunity for depositions

énd,‘if Mr. Erwin feels he needs to proceed that way, so be itﬂ

MR. ERWIN: 'If I may comment briefly,we went through
this, again I hate to bring up the past, but the past sort of
covers this whole proceeding. We went to this all during the

summer of 1974, and it costs my client, who is a public
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organization, non-profit organization, a considerable amount

ofnbney to go through the process, and we compiled a great

deal of information on the need for power, and so foFth and so
on, all absolutely worthless at this point, except as a
histoxrical artifact.

“Phat is the only thing that bothers me about any of
this. We have the feeling form the Applicant that we must
proceed immediately and at this pace, and somehow the sky will
faill if we don't.

We have heard that so many times before, that
we feel some reluctance to be put into an extremely tight
schedule.

We had to operate under that in March and April in

Y

1974, a schedule that I don't think has been matched in AEC
history. .

We had a series of hearings and filings that took
place; I think we had two rulings £rom the Commission and
two rulings from the board and one ruling from the Appeals
Board within a éeriod of a month and a2 half, in this absolutely
killing schedule. Then, within two months, the Applicant, of

— —
o e a———

his own volition, deferred its -~onstructionplans for two ,

- P

full years.

- . ¥

This is the kind of thing we just don't want to
see repeated.

CHAIRMAN SMITH: Now is gpour opportunity to be specifig

m——aw s f - - PN




N

bw8

10

11

12

13

14

15

16

17

18

19

20

21

1365

in what youwant £f£rom the Board.

MR. ERWIN: If we are specific about it, we will
be tied in the‘piesent by the Applicaq; as contribﬁting
to the delay in the plant, we we will be made as the bugbears,
to -- to the ratepayeks of North éarolina.

We will be made out as the evil ones trying to
increase' costs. |

I am sorry. We have alread been captioned in that
role before. I will say we have always complied with every
schedule the Board has ever set for us, and we will comply
with every schedule that the Board sets now.

We will not appeal procedurally from any schedule
that is set.

We intend to proceed, and I will not object to

any

. e em—me e § Sem e e ma & Wm A e aememi

for vour own, you know, as background information.

- — — P ——

DR. LEEDS ¢

am—

Let me refresh my memory correctly.

Can I get some questions on this?

remember correctly,

Mr. Trowbridge, as I

- - — —

sometime, April of '7%5,

——- - asmaee e e @i mame w o4 “am

something like last year

— ewm ¢ mew - - - e

or tbereabouts, vau made a request to the NRC Stafi to review,
to start all over, whatever you do in this instance, to renew
is the correct word.

their review, I guess,

MR. TROWBRIDGE: This was May.

DR. LEEDS: May of '76?

amesmemen

e s ae

ruling that you make, but I would simply make these comments

. TV . v a -
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- MR. TROWBRIDGE: Yes.

DR. LEEDS: That is a year and a month ago.
Did the Sta?f start tﬁep?

MR. CUTCHIN: Yes, sir.

The Staff began to update its look-see at some
of these issues, and it has resulted in many areas, in an
almost compléte re-review of some of these things.

DR. LEEDS: Okay.

So then we have talked about restarting this.
Now we are here talking about getting a hearing set in two
months after a year and a month of preparation; is that
right?

MR. CUTCHIN: That is what the calendar time would
indicate, yes sir.

DR. LEEDS: 1Is thére any indication of -- the last --
at ‘'one of the last sessions, éhere was a December 28th date
by which the pumpkin carr -- the carriage changed back into
a pumpkin, because of ECCS changes.

, Are there any more carriages that will change into
pumpkins, datewise?

MR. CUTCHIN: None that immediately come to mind

.on regulations.

MR. TROWBRIDGE: Not of that kind. Obviously, there
is a point when we need to start construction so as to -get

the. plant build on schedule, but in terms of special legal

v s—— A - ememim e R ———— P
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7/
wrinkles, such as the ECCS cutoff date, that is not -- we
don;t have any of those that I know of.
DR. LEEDS: 1Is theré a prqcurement problem that
exis£s with‘respect to équipment thagiyou have to get?
Isn't some of this equipment on-site now?
- MR. JONES: Mr. -Chairman.and members of the Board,
there is a pressing need to obtain a construction permit, in

- . e———

order to begin construction. We had hoped to have the

construction permit by the first of this year, '77.
We have lost now, if we anticipate receiving

a construction permit by the first of next year, a year of

-

construction time.
The unit is scheduled to come on-line in 1984 .

We are pushing up the minimal construction time now, and if

we don't get the construction'permit quickly we will be

. o —

faced with the possibility of not meeting the in-service

’

date.
o Now, this goes to onewof the ultimate issues in the
contentions, abéut whether or not we need the power, but the
North Carolina Utilities Commission has, in fact, in an
order suggested that this unit should come on-line in 1983',
That is a date we simply can't meet, but we are extremely
ho?eful‘of being able to meet the 1984 éate.

All of the projections of the company, this will

be a part of the evidence in the proceeding, and the evidence
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of the North Carolina Utilities Commission would indicate that
we, in fact, have desperate need for this capacity in the’

early 1980's, so we are faced with a deadline that is very

’

real and very practical:

DR. LEEDS: What happened, between May and now?

That is a year and a month.

-

.
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"MR.. JONES: We have been responding to Sdéstions.
and providing information and documents to the Nuclear
Regulatory Commission Stqff and they have been feview{ng the
application. It has taken this long just to get to this
peint. We are at the_tail end now of that review..

DR. LEEDS: I presume from the transcript of the
last hearing that all the engineering should have been déne
a long time ago on this plant because that was one of the
statements Mr. Trowbridge made, we want to keep going
with the engineering details, have all the plans done and
everything.

Tha£ has all been done?

MR. JONES: Engineering has been going on
throughout the period of delay at a certain leveLL

MR. LEEDS: Is it complete?

MR. JONES: It is not complete. t is progressed.
0Of course a ;ot(of things have been reengineered as a
result of the review. We have been continually faced with
everything to recommit to newer or later designs, and some
reprocurement so the project has been very active. That is
about all I can say. _ '

MR. LEEDS: What about the issues of need for

power which, — let’s see, need for power —

MR. JONES:* HNeed for power, financial qualifications

and conservation are the three remaining issues.
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‘MR. LEEDS: I don’/t want to quote myself on binding
the Board in this instance, need for power, I believe that
was the major 1tem left in the environmental review, need
for power, so that could have been completed and an LWA
applied for.. Why not?

MR. JONES: It always appeared the construction
permit could come back as quickly as the.LWA. E;sentially
what we -are saying at this point is we are ready to proceed
with the hearing, only the need for power and conservation
issues. “

The issues can move forward just as they could in

an LWA application right now. We are prepared to move forward

and I think there ‘is no reason why the Staff and the
Intervenor can“t mgve-forward. This is why we suggest setting
a time so we"can get issues out of the way.

‘ If there are no more contentions relating to
safety matters, and if the Staff schedule slips slightly
it_becomés a matter of dealing with uncontested issues in
any subsequent section of a hearing, but right now it would
Look like, if we ;cheduled a hearing for the middle of
September we probably could finish the whole thing, but
we can at least finish the contested issues. ;

MR. LEEDS: Before you can seal it, the Staff is
alleglng you have to have at least an LWA.
Is that rlght7
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"MR. JONES: The Staff has agreed with the
construction of the Seal Mat.

MR. LEEDS: When was that? _

MR: JONES: The job was done early this week. .
Actually we have done about everything you can do under an
LWA-1. An LWA-2 really would require the essentially same
safety review we are completing for the construction permit.

MR. LEEDS: Not the financial qualifications part?

MR. JONES: No. '

CHAIRMAN SMITH: We have dangling here Mr. Erwin‘s
comment that you don”’t like the schedule but you will comply
with what the Board says.

Discovery is largely a matter for the parties.

We are interested in it only when there is difficulty and
there is trouble we have to resolve. We make no assumptions
at this stage of the proceeding. We don’/t assume there is
or is not a need for power but there is a need to proceed
with a hearing timely. ~ The Board is not able to carry a
burden for you to provide a comfortable period. IT you
have problems, you bring them to our atténtion. If you
don“t want to be criticized then maybe you shouldn“t be

in this business, but as far as the Board is concerned you
make your points known and we will listen to them.

If you don’t make .them known, we will assume you

have no objections, but the burden is upon you to make your
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position known.

MR. ERWIN: [ believe I have, Mr. Chairman.

CHAIRMAN SMITHf Your posit£9n as I understand it
now,you will éo to hearing September 10th if we set it there,
but you don/t like it.

MR. ERWIN: Yes, sir, Mr. Chairman.

CHAIRMAN SMITH: Are you proposing another schedule?

MR. ERWIN: I would say that in response to what
_Mr. Jones said he seems to say the need for power issue is
a sort of static one set in concrete by the utilities
commission and it can be, as he puts it, disposed of and that -
is it.

I would just comment that our experience, or at
least our observations on the experience of the last three or
four years has been, that is the most volatile issue of )
all. We get predictions every year and they have been
consistently overpredictions. I have got the latest
submission, Amendment No. 56 of the company, showing
about an average 3 percent increase in summer peak.

Now, I_would certainly think that a rational
schedule would take into account this year’s summer peak,
because I don“t know how many more years we can go on with the
company saying something is going to happen and it doesn’t
happen. I think one of the very best tests we can subject

predictions of peak load and need for power to is reality




#4nashb

3810
o

g =

-~

woN-

11

13
P
15
16
17
18
19
20
21
22
23
24
25

O VvV 0O g9 O v b

1373

e T

itself. What actually happens? Do these predictions hold
up in reafity? It is our contention that they don’t, so
clearly we would prefer that the summer peak of 1977
certainly be }eached before the time — be somewhat, ko be
somewhat analyzed before we go to hearing on this issue
because it is the best test I kn9w of of their most recent
projectioné of demand.

I consider the need for power and financial
qualfications ought not to be put ahead of everything else
but probabl§~quite possibly ought to be at the very back end.
They are the things that really determine whether the plant
goes or not, or ought to be anyway, whatever they are.

CHAIRMAN SMITH: How soon would summer peak data be

available?

MR. JONES: Mr. Chairman, I think the summer
peak will have occurred before we reach a hearing in
September. It can be factored into the testimony. One summer
peak does not form the full basis for our long-term load
forecast, and, of course, the problem that we face is the
fact that Mr. Erwin would just as soon not have this hearing
for two or three years, on the assumption he is .right in
his contentions.

If we are right, on the other hand, we need to get
on with it.

MR. LEEDS: We talked about the summer peak in
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July of #74, had this very same discussion about whéther or
not we should wait and catch the summer peak.

I think there was a statement then, that maybe it %
occurs in Sepéember. I dont know when it occurs. But :
we have at least two years of data on summer pegks. more than
we have had before.

MR. JONES: It can occur in September, Mr. Leeds.

The précess of forecasting loads, however, takes into

account much more than a single summer peak. The fact
of the matter is, that the load forecasts that we are
currently utilizing for planning purposes has been subjec;ed
to an adjudicatory hearing. The North Carolina Utilities
Commission Staff has done an independent load forecast, that
has also been subjected to an adjudicatory proceeding.
| Mr. Erwin represented the same client in that

proceeding,the Attorney Géneral was present in that proceeding
and the NRC”presented testimony also in that proceeding.
We are not cutting new ground. W®We have been over this issue
once and a finding has been made in support of the
construction schedule we are now pursuing.

MR. LEEDS: Late January or early February of this
year.

CHAIRMAN SMITH: Would the record of that proceeding
be uséful in this proceeding?

MR. JONES: Yes, sir.
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@::° ! CHAIRMAN SMITH: How do you feel, Mr. Erwin?
. 2 MR. ERWIN:t We have no objection to that.
-~ ;ﬁ ~ As a matter of fact, we have been over_this matter a éood
LN 4 deal more thaé just once or twice. I think the parties have
: 5 — most of the parties have been over it three or four times
6 in various settings.
. 7 Our cgntentions are unchanged and we think
8 experience has confirmed this.
: 9 CHAIRMAN SMITH: Mr. Cutchin?
10 MR. CUTCHIN: Much of that information and,
1l I believe, the transcript, parts of the transcript, of that
12 proceeding have been submitted to the Staff in its
13 assessment of the need for power.
‘) 14 MR. L;EEDS= Do you plan to make an independent
15 calculation rather than just assessing what they have done?
16 . ) MR. CUTCHIN: Yes, sir. The Staff will make its
17 own independent need for power assessment.
18 MR. LEEDS: That wasn/t my question.
. 19 MR. CUTCHIN: Independent calculation, other
20 than just giving full credit to that analysis. The Staff
21 will make its independent analysis.
22 CHAIRMAN SMITH: So, the problem remains we.have
. 23 to somehow divide 60 days into the various segments of
~ 24 discovery. My feeling is, it is quite compressed, but you
-/ 25 think it is possible for the parties to dow agree perhaps at
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an intermission as to what the discovery procedures, steps

should be, shooting for September 15th or October Ist hearing

date. This does not mean_the Board hag_decided to set

hearings. on tbat date, but it would be impossible to do tha%
if we don/t provide for discovery, leading toward that
Hearing data. )

.Do you think it might be'péésible, gentlemen, for
you to agree upon a discovery schedule?

MR.. TROWBRIDGE: Can I ask for further
clarification? I had understood before that the Board was
not going to rule froh that table now when the hearing
will occur, but has the Board decided it will indeed set
a hearing date, and to proceed with whatever is ready,
hopefully, everything at that time?

CHAIRMAN SMITH: After this conference the Board
will confer among ourselves to see what our schedules are
and see how close we can come to the date that the parties
seeﬁ to agree upon, but now I think, or I think it is
our responsibility to hear from the parties as to how they
would like to have the prehearing schedule set.’

Now, perhaps it may be that we would decide that

we cannot have hearings September 15th on October lst,}and in

that event we could stretch out the prehearing procedures
to give you as much time as possible.

MR. LEEDS: Let me ask a side question that

1376
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might give me some information to help me make a decision,
correct me if I use the wrong term, the North Carolina
Regulatory Commission — _

MR. JONES: Utilities Commission.

MR. LEEDS: North Carolina Utilities Commission —
was discovery available in those proceedings?

MR.JONES: It is available under the North
Carolina Utility Commission regulatiéns. None of the
parties availabled themselves of the opportunity,. -although
the Commission Staff has access to unlimited data frém the
compahy, and this is'in'their file, and a great deal of
information is available to thé public, from the Utilities
Commission. ,

MR. LEEDé:: Is %he State of North Carolina“s
Attorney General the attorney for the Public Utilities
Commission? , |

MR. BRAKE: No, sir. They have their own attorney
and have the power to intervene if they so wish.

' CHAIRMAN SMITH: The Board members are all able to

go to hearing in the early fall., We don’/t have specific

dates in mind, but early fall. So, we think it would be

- appropriate for the parties to confer among themselves

and agree, if possible,‘as to a discovery schedule leading to,
say, September. 15th or October Ist, as the beginning of the

hearings.
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Would that be possible, gentlemen? WOUldWyOU like
to do it at the end of this conference and report to us or do
MR. TROWBRIDGE: Lets/s take a fecess now.
CHAIRMAN SMITH: Let’s take a 10-minute recess.
We will be back at 5 after 10.

(Recess..)

" m———— — Wz "
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CHAIRMAN SMITH: Gentlemen, let’s proceed.

You are not talking among each other so apparently
you have arrived at some decision. -

MR. TROWBRIDGE: Apparently we have.

Let me take part of the schedule problem as I see
it. We could sit here and set out a schedule for discovery

and assume that at every step of the way motions to compel

have to be filed or objections or that there are delays; we

- Ly

have great confidence that we Qill}P facé.conduct the discovery
without haviﬁg to bother the board, wizggdt having to get
rulings and wi%hout delays in the précess.

We can/t exclude this from the possibility but
we would have éhe board set a schedule which assumes the
parties will in fact conduct discovery,  leaving open the
possibility that the parties will be making and say we didn“t
make it.

In other words, I would suggest a discovery
schedule, and I think again the end of the discovery request
period be August 8th. That is"a month from to July 9th.

Let me say, let me add here that, as far as the
Applicant is concerned, additional discovery can begin
tomorrow. There is information Mr. Erwin could ask at any
time in the process. We are not precluding it, and we will
respond promptly to discovery requests when we get them.

We will in any event respond to discovery requests

= == . 4: srs cseem . -— e e e —— .-
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not later than two weeks after August 8th. That would be
August 22nd. That is intended to be a deadline on our
responses, and assumes we.could get a discovery request on
August 7th and we will respond to it.

Then we would ask the Board to set a hearing date
to contemplatekthe filing of testimony 10 days ahead
of the hearing.

MR. ERWIN: Mr. Chairman, my understanding is
substantially the same, except for one slight difference,
that is the proviso that you added earlier, if the Applicant
should contest the amended contentions and a ‘ruling should be .
required that the month be told from the time of the ruling,
because if we have to go through a period of a week after
July the 8th I think we ought to be allowed the full period
thereafter. That is the only difference that I would mention.

CHAIRMAN SMITH: It sure seems you have some
leverage there. Your contentions will probably receive 2
very favorable view from the Applicant.

MR. ERWIN: That hasn’t always been the case, but
we hope it will be now. .

CHAIRMAN SMITH: There is always the problem of the
Board accepting contentions t;;. I think that is a2 reasonable
way to put it.

MR. TROWBRIDGE: Let me hear that again.

MR. ERWIN: My understanding of what you propose,
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Mr. Trowbrfdge and what the Chairman had added t; it before
the recess was that we would be required to file our |
amended contentions by July 8th, that if they were stipulated
to, and the Board accepted them, that the time for discovery
request would begin at that time, that if they were not, and
it required a ruling by the Board within that week period,
that he said the time for discovéry would commence at the

end of that week period.

DR. LEEDS: 1[I have missed a week here or we cut a

week out. I thought there was a week after July the 8th for

the Applicant and Staff and the State of North Carolina to
look at thoss. contentions and decide whether or not they wvere
going to respond or agree to them or whate&er, then there would
be 30 days. !

If I go to August the 8th I count only’ two weeks
for discovery requests. Have you all changed the two weeks?
MR. TROWBRIDGE: I think Mr. Erwin has just
suggested that August 8th ought to be — in the event of a
controversy over the amended contentions ought to be 30 days
from the resolqtion of that controversy.

DR. LEEDS:‘ The problem is he_won’t know after a’
eek from July 8th.. '

MR. TROWBRIDGE: If he will knock on our door and
give us a call he will know before that.

DR. LEEDS: 1If he files them before July 8th he
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will know before" that.
 MR. TROWBRIDGE: If we talk about it before that. I

may get a big surprise here but we are all talking about

 three very basic contentions. The rest of it, Mr. Erwin did

a2 good job as compared .to most contentions petitions .to
intervene in explaining tﬁe basis for the contentions..

They are not something antiquated. The contentions
are fixed and it is really up to Mr. Erwin to put almost
anything he wants as the basis for them.

CHAIRMAN SMITH: This is stipulated contentions
acceptable to the Board. If the contentions arevhot
stipulated the time for answering the contentions will remain
the same and the Board will set its own discovery schedule,
taking that into account.

This wey that would bé the nature of the schedule.
It would take into account the need for this but this
anticipates the filing by July 8th of contentions stipulated
to be adequate.. The Board Qill view them promptly and
interpose our views into the schedule promptly if Qe have to.

MR. TROWBRIDGE: Very good.

CHAIRMAN SMITH: I notice everyone nodded in

ragreement to that proposal.

. MR.. TROWBRIDGE: It is still our hope and request
that the Board order, following this prehearing conference,.

the Board will in fact set aside a period for a hearing is, not
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casting in‘concrete if we run into insuperable problems in

the discovery period but nevertheless the present éxpectation

of the Board gnd partieé. .

DR. LEEDS«® Lek me ask about that hearing date
because I think I am now a little confused. By August 22nd
we are going to get discovery requests answered?

MR. TROWBRIDGE: Right..

DR. LEEDS: If wenlalk about, I guess September 15th

we are talking about two weeks. That includes preparation,
includes examination of that data, analysis of that data, I
presume development of additional information, from
independent'sources, and fiiing of written testimony five
days prior. That gives you two weeks to do all of that
analysis in contemplation —

MR.” TROWBRIDGE: Excuse me. If you look at it
as nothing is going to happen until August 22nd, then we are
going to pile a box of papers on Mr. Erwin>s'desk on
August 22nd. I don’/t think that is a2 likely scenario.

I think it is one, if it occurred, it could be
brought to the attentioﬁ of the Board in a conference call
and a question raised as to the hearing schedule.

A much more realistic scenario is we would have
provided the material desired by Mr. Erwin long before that
time bh; you have to put a cutoff date..

CHAIRMAN SMITH: It is unlikely we would start a

B
= meana -
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hearing before September 15th in any event. It would more
likely be the 19th or 20th. I think you can sense a feeling
by the Board thaé your schedule is somewvhat unrealistic but
I donst think it is so unrealistic that we can/t.be shooting
for it anyway.

We will consider all of these factors.

Now, as to the hearing itself we already have is,
as I can see, quite a few volumes of transcript, most of that
related to the exemption. That is of no value in the
hearing on the construction permit itself; is that correct,
gentlemen? |

Would any part of that be of any value .to the
record from here on in?

MR. CUTCHIN: I do not believe so. I believe that
is a closed issue.

MR. ERVWIN: Mr. Chairman, [ would think it is of
very great value for impeachment purposes but that is the -
only value I canlsee myself,

CHAIRMAN SKITH: Right. Then we had three days of
hearings in October of 775. One of the items on our
prehearing agenda is vhether any of those issues thaf were

heard at that.time have to be reheard.

MR. TROWBRIDGE: Mr. Chairman,we have looked perhaps

somewhat quickly at the transcript of those three days of

hearings. From our standpoint we don’t see why there would be
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a need for'anybody to sit down and develop additional
testimony on those items. .

On .the other hand, it could be that some pieces
of information or some references could be updated. We would
think it quite proper for any of the parties to bring the
testimony up to date, and obviously to cross—-examine —

in other words, we are not saying the record is closed forever

and a day on those three days of hearings on those issues.

The most we can see that is likely to come out
of this is péssibly some updating of the testimony at that
time.

CHAIRMAN SMITH: Mr. Cutchin?

MR. CUTCHIN: I think the Staff would suggest we
be guided in general by thg rules for reopening the hearing.
That is, if there is some, not just merely for a change in
the details but if is some significance either environmental
or safety issue that a party believes should be updated or
readdressed that they make the necessary motions and the
Board make a decision at that time as to whether to reopen
the record on those issues.

Otherwise, one could be surprised when he walks
into the hearing and party A wishes to update ané party B
has not really reconsidered that issue. You may have to
rehash the whole thing again and that may involve some

needless delay.

B e o s = mes-ms
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DR. LEEDS: Your SES is coming out in August?

MR. CUTCHIN: The SER, the first new supplement
will be by early July, in addition of an August ACRS. We
will publish a supplement only to address matters that the
ACRS raised that were not already addressed.

DR. LEEDS: Will it ‘be out before July the 8th?

MR. CUTCHIN: Most probably, yes, because the ACRS

likes 10 days. Sometime they are generous and give you &

.couple more days, but it will probably be out before 10

days.
CHAIRMAN SMITH: Mr. Erwin?
MR. ERWIN: I second what Mr. Cutchin said.
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10 I CHAIRMAN SMITH: The fourth item in the é;;r-a&a was
2 changes in the proposed scope of the hearing in relation to

_;Jf\; 3. the Applicant/s financial qualifications, need for electrical

g 4 power, including energy alternatives and the seismic

: 5 implications of geological fault.
6 _ We adequétely discﬁssed the first two phases of

. 7 ‘that item, but just for the Board’s .informal information,.
8 where do we standlwith respect to the fault? What has

) 9 happened? How does that impact Upon our hearing?
10 Mé. TROWBRIDGE: Let me see if I can reconstruct a
1 little timetable. The fault became a problem shortly before )
12- that three day session we had in October of 1974, and there
13 was some discussion of it at that time.

0/: 14 At that time Mr. Erwin was interested in the fault,

| 15 and the Intervenor indicated that they would hope that they
16 would not ——= that.the fault would resolve itself, that they
17 would not have to file contentions, but reserved the right to
18 do so.

- 19 ’ - Subsequently, I had discussions with Mr.. Erwin.

20 I reﬁorted in a letter to him, I think the date was

21 February 13, 775, in which the understanding we reached was,
22 if Mr. Erwin wanted to file any contentions in the area

23 having to do with the fault, he would do so within three weeks
24 of the time that we filed our final report on'the Tault with

-

25 the Staff.
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‘On the strength of that, I would indicate I would

not request to the Board any request for a deadline for the

filing of anything on that. The contention was filed with

the Staff on March 7, “75, and it’s my understanding between
the Applicant and the Staff the seismic — the fault issue

has been completely been put to rest as an inactive fault.

"And I take it that the Intervenors, having not filed any

contentions, have resolved in their own minds, to their own
satisfaction, the fTault is inactive, or at'least that they
don’t want to get further into the subject.

CHAIRMAN SMITH: Mr. Cutchin?

MR. CUTCHIN: ‘The Staff would supplement what Mr.
Trowbridge has said slightly. That will be one of the issues
addressed in Supplement Number 3. The Staff has indeed
concluded its analysis of the fault situation, and has indeed
concluded that the fault is not capable as defined in the
regulations in 10 CFR Part 100.

CHAIRMAN SMITH: Mr. Erwin?

MR. ERWIN: Mr. Chairman, we would certainly agree
with what has been said. I would add we did have the active
advice and support of a couple of geologiqts of note in this
area who followed this matter and participated in some
meetings in Washington, and while they object to the
regulations, they have to abide by the Staff’s conclusion

that it“s not capable under the regulations, so we will, it
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Mr. Trowbrfdge needs any further assurance, there Qil; be no
contentions from the Intervenors regarding the fault.

DR. LEEDS: The next item is the item on the
request of the Applicant for, I guess, to use — to get an
exemption from some”of the requirements of 10 CFR 50.55 with
respect to items they have already procured,

What is the status of that? The letter from
Mr. McDuffie, if I remember correctly.

MR. TROWBRIDGE: Let me start with taking exception
to the use of the word Mexemption." .

DR. LEEDS: You define ii. Mr. McDuffie sent a
letter in and said he wanted to use some componénts -

MR. TROWBRIDGE: Under the provisions that the
regulations would contemplate that such authorizations may be
requested and granted. As far-as the — Let me séy this. I
assume, and Mr. Cutchin can correct me if I am wrong, that
this subject will be dealt with in the supplement to the SER.

MR, CUTCHIN:t That’s right.

MR. TROWBRIDGZ: [ would suggest to the Board, when
it does see the write-up, that this is put in perspective, and
we don’t have divisions of obsolete plant that may have been
suggested by the differences between what we have done in the
way of code on our own and in the requirements of — some of
the later addenda are not that significant. That the Board

can Jjudge for itself. It seems to me, as far as this hearing,
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the first step is that the Staff acts on the authorization

request. If that is a matter of particular interest to the

Board, like any other phase of the safety review of that plant,

it’s something the Board can inquire about in as much detail
as‘it wishes. If it is a matter which the Intervenors want
to make a contest — a contested issue out of, then it'would
be up to the Intervenors, I think, to .file a motion to add ,
contentions  in this area.

Let me add, you have Mr. McDuffiess letter. You
will be getting a2 supplemental letter which explains more
fully the areas in which we meet the — some areas where we
volunteer, ahticipate the code requirements and a closer
definition of the areas where we don’t -—'; think you will
get through our letters as well as the Staff’s SER supplement,
more information in this area.

MR. CUTCHIN: The Staff will indeed, .as I
indicated, address this particular issue along with many
others in the supplement to the Safety Evaluation Report.

The Staff would have to 'say at the present it sees no reason
for this particulgr issue to rise to a higher status than any
other. There is indeed provision in the regulations for

so—called hardship cases, as in this instance, a plant does

ﬂ not get throhgh the review process quickly enough to not get

caught with some components that don’t literally ‘meet the

requirements of the newer ASME codes.

- g w4 4
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They must 1ndeed be able to demonstrate in these

cases that those components provide an acceptable level of

safety and quality, and the Staff will look at the

differences in the older and néewer addltlon to the code,
additions to the code they will make a judgment as xo whether
the components do meet an acceptable level of safety and
quality and will give their reasons for that conclusion.

[ think, to put it further .in perspective, just
because these components do meet an older code canndt on its
face mean théy are unacceptable, because there are indeed many
plants that are curreqtly operating that are designed and )
built to those.very same codes. ]

DR. LEEDS: L don’t think this should come as a
surprise to anybody, for example, in the transcript on page -
93 atsthat prehearing conference in Bethesda, Maryland, we
discussed the very problem we are talking about here, of
delaying this plant that length of time and having an older
plant or a plant designed in earlier times and coming on-line
later. I think at that time we were contemplating only about
1-1/2 years delay..

If T remember'correétly, that was July of 774,
This is July of 777, which’is three full. years, so I think
that, 'you know, my personal view,.they said:L was an *
environmental member before, but I‘m concerngd with safety,

too. I have had some experience in the bastldesigning safety.
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~ systems for ‘reactors, and I am concerned about that. There

is a problem of ECCS qualifications, it seems to me, which
was not addre;sed at that.time. That was the pumpkin date
of December 28. There is the problem that has come up lately
with respect to fire protection. There is a problem of this
plant having dual control rooms. I don‘t }emember, and have
not reviewed the PSAR to see where they are, but there may
well be some problem there;

I presume the gtaff is going to address fire
protection. |

MR. CUTCHIN: That is a matter that has been
discussed. There has been information asked for from the
Applicant, and it indeed will be addressed.

DR. LEEDS® And cablé insulation, @hat kind of
fire protection qualifications for that stuff. .

MR. CUTCHIN: I couldn’t address the details.

DR. LEEDS: I know, but there is a whole list of
them. ‘

MR. CUTCHIN: There is indeed quite a list.

DR.. LEEDS: I think the Staff needs to go back and
look at it and come back aqd tell us from there forward what
changes have been made in the rules and'regulations, and

which ones thls plant is complying with and which ones are

not belng complled with, and why it .is okayfor them not to..

m- .

I can leave it up to you to go_through the whole

.
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list,

MR. TROWBRIDGE: It seems to me this is what the

supplemental SER is about. When you get it, 90u will also get

the answer to what has happened for a whole year.

DR. LEEDS: I understand that, sir, but what I‘m
really putting them on notice for, if they are going to tell
me, "We looked at it, and it’s okay," I want to see it in
detail. I was trying to be polite about it. But since you
brought it up, I want them to be specific about it. I want

it in line, either by supplement or testimony. I don’t care

how they do it.

[
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‘CHAIRMAN SMITH: The Applicant’s motion for this
prehearing conference centered around a request, as 1 have
stated, a request of the ?oard to give_ﬁhe Intervenor an
opportunity to modify or comment on possible modification of
his contentions, of their contentions. _

We didn’t put that on the agenda because it is ' i
included in 'the general nature of the matters to be considered
in a prehearing conference, but we will take it up now.

Would you proceed on that, Mr. Trowbridge?

MR. TROWBRIDGE: [ am at a loss —

CHAIRMAN SMITH: All right. Your motion for
prehearing conference, dated May 26th, 1977, stated in the
second paragr;ph. the principal purpose of the prehearing
conference would be, one, to ascertain current interest in
pursuing the outstanding contention relating the need for
power, Applicant’s plan for equal financial qualification
and to consider financial matters and other procedures relating
to the hearing.

Then you talk in more detail, you have already

discussed the contentions, and we have already discussed the

contentions and I guess we can assume from the comments from
the Intervenor that he did not intend to retreat from any of
them, A

MR. TROWBRIDGE: I think that is implicit. We

understand all three contentions are still alive.
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'CHAIRMAN SKITH: In fact, he may amend them.

MR. TROWBRIDGE:  We understand the amending will
take the form of updating-the bases foz.the contentions.

CHAIRMAN SMITH: But, nevertheless, I wanted to
give you an opportunity to specifically discuss this, because
it was in your motion.

MR. TROWBRIDGE: No. 1If the Intervenors wish to
stay with their three contentions, we are not suggesting
that they should do otherwise.

CHAIRMAN SMITH: Mr. Erwin.
MR. ERWIN:

DR. LEEDS:

That is fine. Thank you.

Since the ACRS is going to meet, I would
like the Staff to inquire of the ACRS which items on their

list of generic items for light water reactors must be complied
with prior to the issuance of the construction permit or
resolved with the Staff, and whatever schedule is obtained

and proposed resolution and which items on that list must be
resolved dqring construction, but prior to operation.

As you know, Heqb Shalman has come out since we have
even discussed this so I would presume the Board would look
carefully at the letter and see if it complies with the Herb
Shalman decision.

Also, in looking over the record we, — at éhe July
confereqce, I don’t remember exactly, I can find the reference,

but we were concerned about the storage of equipment on-site
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. . .
and. the quality assurance that was going to go on during the

time of storage.

At_that time,. }t was concerned with a couplg of
years” periéd and now we are talking about several years. I
presume the Staff has been observing as they said the would
how the equipment has been stored -‘and whether or not any
deterioration has occurred, or anything like that.

I would like a report on that. That is all in

line with the other part, tooc. [ have some other areas of
interest that perhaps would be better if I phrased them as i
questions in written form and submitted them to you in the
near future; which I presume we could do. Right?

I just wanted to bring those up, because I thought

- there is something you could do, you might want to get started

on soon, specially with respect to ACRS.

CHAIRMAN SHITH: As I recall, soon after the
conclusion of the Oétober 1974 session of the hearing, the
Board submitted other questions which_will be answared
presumably during the hearing.

. MR. TROWBRIDGE: We had a note Qo inquire whether
these were still questions the Board wanted answered and we
already have our answer.

The next question is, do you have any more?

DR. LEEDS: They are coming. I will try to get

mine to the Chairman as soon as I can and we can get them to
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you as soon as possible.
MR. TROWBRIDGE: Will it have a recapitulation
or shall we go by the transcript?

DR. LEEDS:

If it is clear, fine, and if it is
not, I will look at it and see. But I think my concerns
about the ACRS letter are very cleér. There is no problem
with that.

MR. CUTCHIN: 1[I understand, yes.

"MR. TROWBRIDGE: We will even reread the Hartsville
decision. ‘

DR. LEEDS: Yes. I tried to write it clearly there.
I guess while they are conferring, one of the things that has
come up, if you poured that seal over the foundation, what
kind of quality assurance program went on during that? If it
was poured under a LWA-2, and Appendix B would apply.

MR. CUTCHIN: I am not sure that it is a decided
question as to whether it could be poured under an LWA-! or
LWA-2. There was such consideration by the Staff in its
concurrence with the interpretation of the exemption to have
authorized tnhat pgrticular segl mat. Of course, it is very
thin cover, and the Staff already having satisfied itself
regarding the fault, some of which may have been covered by
this, all of these things were considered by the Staff.

It is not clear that it would have required Appendix

B attention 'during its pouring.

- e wi= swe
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‘DR. LEEDS: My question is, did it have Appendix B

attention?

P v @

MR. CUTCHIN: 1 do‘ﬁot know:_ Maybe the Applicant
could answer that, but I would doubt it. The Staff did not
require it.

DR. LEEDS: 1Is it going to be removed or is if
permanent?

MR. CUTCHIN: My understanding is that it is

permanent, but that it could be easily removed if it were
fequifed.

#MR. TROWBRIDGE: If Mr. Howe could describe a
little bit what this cover is. » Lo

MR. HOWE: A seal mat or bud mat as it is comﬁonly
referred to is a protective coating to protect against further
weathering. We had excavated down to a point. OQur commitment’
in the SAR was a commitment on rock — we left a barrier of
rock whiéh we knew would weather, that will be scraped away,
cleaned, and a thin layer of several inches of-concrete will
be poured over that.. Only as a preservative.. It has no
structural or seigﬁic implicationsﬂand_was merely intended to
protect against further weathering of the rock.

DR. LEEDS: I don’t know whether fbu were a witnesé
before or not, but the Staff may want to look‘at"thatm I
presume it will take some stress and I presume if it is going

to be loaded at. all by the structure, one would want to make
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sure it didn’t crumble, or whatever, or deteriorate ib some
manner. I don’t want to get into an argument about whether
Appendix B applies or not. I want to find out what was done.

CHAIRMAN SMITH: Okay. That concludes the matters
that the Board Qished to cohsider during this prehearing
conference.

Each of the parties will have an opportunity to
add anything. Mr. Trowbridge?

MR. TROWBRIDGE: I am looking over my notes, Mr.
Chairman. f_believe we covered everything.

MR. CUTCHIN: Mr. Chairman, I have nothing to add
except Mr. Browne would like to supplement the discussion of
the Utilities Commission hearing because he represented the
Staff there. He might be able to shed a little more light
on what actually transpi;ed there.

CHAIRMAN SMITH: I would be pleased to hear from
you.

MR. BROWNE: Thank you, Mr. Chairman. EI wanted to
make a point clear because gf Dr..Leeds’ question about the
Utilities Commiss%on’s hearing, to the extent they went into
the need for power question. I want to make it clear I did
appeargas counsel for the Staff. Mr. Stello, Director of the
Operating Reactors for NRC appeared as .the witness for the
NRC Staeff. We appeared gursuant to an invitatién from the

Commission and our role in those hearings was limited to-a
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discussion by Mr. Stello of licensing p;dEedures at NRC, how
NRC deals with safety and envir;nmental questiEns in our
licensing, and was intended for background information for
the Commissioﬂ. | . B

We didn/t appear in any adjudicatory sense and
didn’t put any evidence or testimony or, in fact, of any
discussion whatever in our testiﬁony about need for power
questions as we might understand them.

I[t.was primarily béckground information for the
Commission, so they coqld have a better understanding of
about how NRC operates and licenses plants.

DR. LEEDS: [ am glad you said that, sir, because
I sure had the impression that you made a presentation on
need for power.

'MR. BROWNE: I wanted to be sure it was clear.
CHAIRMAN SMITH: Mr.. Cutchin, do you have any,
feeling for how long this hearing will take? I realize the
danger of making such a prediction.

MR. CUTCHIN: It is very difficult.
me to speculate on something.. I would think a matter of —
the other parties ?ould perhaps give a similar feeling —

I think one to two weeks at the max, if we stick with the

three matters that remain. Of course, it depends upon how
deeply the Board wishes to go into many of these areas. I

can’t hazard a guess on that.

You are asking

VR S . ARG S——_—
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‘CHAIRMAN SMITH: Mr. Brake, do you have?

MR. BRAKE: Nothing. '

CHAIRMAN SMITH: Mr. Erwin? _

MR. ERWIN: I have nothing.

CHAIRMAN SMITH: Mr. Trowbridge?

MR. TROWBRIDGE: When the Board, if and when the
Board establishes a date for the hearing, will it also set a
date for the filing of testimony, so many days? ‘

CHAIRMAN SMITH: Yes. The only definite dates we
have now are the dates beginning August 9th, 1977.

CHAIRMAN SMITH: Thank you. Hearing is adgourned.

(Whereﬁpon, at 10:51 a.m., the hearing was

adjourned.)



