
UNITED STATES NUCLEAR REGULATORY COMMISSION 

Rules 
and 

Regulations 

Title 1 O - Chapter 1 
CODE of FEDERAL REGULATIONS 

Volume IV 

STATEMENTS OF CONSIDERATION 
JANUARY 1, 1987 THROUGH DECEMBER 31, 1996 

PARTS 50-199 

Division of Administrative Services 

UNITED STATES NUCLEAR REGULATORY COMMISSION 
WASHINGTON, D.C. 20555 

J 



UNITED STATES NUCLEAR REGULATORY COMMISSION 

Rules 
and 

Regulations 

Title 1 O - Chapter 1 
CODE of FEDERAL REGULATIONS 

Volume IV 

STATEMENTS OF CONSIDERATION 
JANUARY 1, 1987 THROUGH DECEMBER 31, 1996 

PARTS 50-199 

Division of Administrative Services 

UNITED STATES NUCLEAR REGULATORY COMMISSION 
WASHINGTON, D.C. 20555 

· I 

1.olll 



PREFACE 

The Division of Administrative Services, Office of Administration, distributed a reissuance 
of the "basic book" of the NRC Rules and Regulations in June 1999. This edition of the NRC 
Rules and Regulations monthly supplement program contains all codified text of 10 CFR 
effective through March 1999, including the 40 supplements that comprised the publication as of 
February 26, 1999, plus the supplement for March 1999. 

As part of this reissuance of the basic book that comprises the "loose-leaf' NRC Rules 
and Regulations, the Statements of Consideration for final rules published from January 1, 1987 
thru December 31, 1996, were removed. This decision was made to reduce the unwieldy size 

· off this monthly publication. 

The Statements of Consideration for final rules in this bound, two-volume set (Volumes 
Ill and IV) are to be used as a permanent companion to the NRC Rules and Regulations. These 
volumes are not a complete historical set of NRC rulemaking preambles but merely replace 
those Statements of Consideration for final rules that were removed as part of the March 1999 
compilation. The Statements of Consideration for final rules prior to January 1, 1987 are also 
available in a bound, two-volume set (Volumes I and II). 

Volume I consists of the Statements of Consideration prior to January 1, 1987, for 
Parts 0-49 of 10 CFR. 

Volume II consists of the Statements of Consideration prior to January 1, 1987, for 
Parts 50-199. 

Volume Ill consists of the Statements of Consideration from January 1, 1987 through 
December 31, 1996, for Parts 0-49. 

Volume IV consists of the Statements of Consideration from January 1, 1987 through 
December 31, 1996, for Parts 50-199. 

iii 



I PART I 50 -

RULES.and REGULATIONS 
TITLE 10, CHAPTER 1, CODE OF FEDERAL REGULATIONS-ENERGY 

DOMESTIC LICENSING OF PRODUCTION 
AND UTILIZATION FACILITIES 

STATEMENTS OF CONSIDERATION 

'52 FR 1292 
Published 1/12/87 
Effective 2/11 /87 

Bakkruptcy Fi/ing;.Notification.. 
Requi(em~nt~ .. · 

Part 30 Statements of Consideration 

· 52 FR 1415 
Published 1/13/87 

10 CFR Part 50 

Domestic Licensing of Production and 
Utilization Facilities; Minor Corrective 
Amendment 

Correction · 
In rule document 86-29170 beginning . 

on page 47206 in the issue of 
Wednesday, December 31, 1986, make : 
th!! following corree:tion: 

§ 50.54 (Corrected] 

On page 47206, in § 50.54, in the third 
column, the first paragraph designation 
should be "(p)(l)". 

•52 FR 9453 
Published 3/25/87 
Effective 5/26/87 

Operators' Licenses and Conforming 
Amendments 

See Part 55 Statements of Consideration 

52 FR 16823 
Published 5/6/87 
Effective 5/6/87 

10 CF.R Part 50 

Production and UtHization Facilities; 
Timing Requirements for Full 
Participation Emergency 
Preparedness Exercises 1or 'Power 
Reactors Prior ·to Receipt of an 
Operating 'License 

50-SC-1 

AGENCY: .Nuclear Regul~tozy 
Commission. 
ACTION: Final rule. 

SUMMARY~ The Nuclear Regulatoiy 
Commission tNRC or CommissiotJJ u 
ame:1·=.:r\g itf regu.l.a!io~s to !c:~a:~gt::: the 
timing re(2u.ire:::ie:itE for,a foll 
paMi:::i;:;ation emer!'enCJ prepare.cineS5 
exercise for power .reactors prior ,io 

issuance of a full-power opera ting 
license [one authorizing-operation aho\'t: 
5% of .ratedpower.of the .reactor}. The 
amendment .r.equir.es a full participation 
exer.cise. including State and local 
governments, lo be held within two 
years before lhe issuance of .a foll-power 
oper.itin_g license. as opposed .to the 
current reauirement of within one vear. 
An exerci;e which tests Llie Jicens~'.li 
onsite emergencr plan, but which need 
not include State or local governm!!nt 
participation, is .still required !o he held 
within one year before issuance of a 
full-power operating 1icense. 

This rule change is unrelated to the 
Commission':s notice of .,proposed 
rulemaking thai would ~tab!ish criteria 
for the evaluation of .emergency 
plannin,g for nudear plan ts in .those 
situations in which a State or localitj' 
has -elected not to participate in the 
emergency planning process. 
EFFECTIVE DAT.£: This ru1e 'is effective on 
May 6, 1987. 

FOR FURTHER INFORMATION CONTACT: 
Michael T. Jamgocbian, Regu1atory 
Applications Branch, Office of Nuclear 
Regulatory "Research. U.S. Nuclear 
Regulatory Commission. \\'ashington. 
DC 20555, ielephcne (301} 4!1&-:7657. 
SUPPLEMENTARY INFORMATION: 

I. Bacl<.ground 

This notice of final rulemaking will 
change the timing reguirements for a foll 
participation emergency preparedness 
exercise for power reaciors prior to 
issuance of .a full-power operatillB 
license. It is unrelated to the 
Commission's notice of proposed 
rulemaking, published in the Federal 
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Regislflr on March 6, 1987 {52 FR 6980), 
that would establish criteria for the 
.evaluation of emergency planning for 
nuclear plants in those situations in 
wbich a State 1oca1ity bas elected not to 
participate in the eme!ilency planning 
process. 

The 'Commission published .the 
proposed timing-requirements rule for 
comment on December .2, 1986 {51 FR 
43369). A notice extending the .30-day 
comment period was published in the 
Federal Register on January 7, 1987152 
FR 543). During the 40-day comment a 
total -0f 18 public .comments were 
received. Nine supported the proposed 
rule and nine opposed it. As indicated 
below, the Commission has reviewed 
the comments and has decided to 
promulgate a final rule which includes a 
number of rnodifica lions from the one 
b;'. had been proposed. The Fecieral 
E:-'.,e;gency Management Agency. by 
memorandum dated March 27, 1987, has 
advised the Commis'sion of its 
concur~ence in the final rule that is 
being issued here. 

\-\7hen the Commission decided to 
require a full-participation emergency 
planning exercise within one year prior 
to the licensing of a power plant. it 
based this scheduling decision on a 
ba:ance between foe des;rabilitv for an 
exe,cise close to the date of licensing in 
o,der to assess the adequacy of the 
emergency plan being tes!ed and the 
countervailing need to avoid scheduling 
and resource burdens. Based on the 
Commission's experience since the 

'original promulgation of the scheduling 
requirement the Commission now 
believes that it is appropriat-e to strike a 
new balance. The new rule strikes that 
balance by requiring a full-participation 
emergency planning exercise within two 
years prior to the licensing of a power 
plant. the same scheduling requirement 
mandated for full-participation 
emergency planning exercises after 
1· . • 1censmg. 

Since the promulgation of its 
emergency planning requirements in 
1980. both the Commission and the 
Federal Emergency Management 
Agency (FEMA) have gained much 
experience in assessing the results of. 
a:id the requirement for. full­
participation exercises. Most of these 
exercises have been the post-licensing 
exercises that NRC and FEMA 
regulations now require to be held every 
two years. In setting the two-year 
requirement for operating plants in 1984, 
prior NRC and FEMA experience 
demonstrated that the reasonableness of 
emergency planning at a nuclear power 
pl ant can be fairly tested and· 
adequately assured by a full­
participation exercises which are held 
every two years rather than on a more 
frequent basis. 49 FR 27733, 27734-27735 
[July 6, 1984). Similarly. the Commission 

has concluded that no safety 
requirement mandates a full­
participation exercise within one year 
prior to plant licensing. To the extent 
that an off site pre-licensing exercise is 
intended to reveal whether an 
emergency plan ha~ fundamental flaws, 
that purpose can be achieved at least as 
well by an exercise held within two 
years of licensing as within one year. To 
the extent that the exercise is designed 
to lest the preparedness of those 
individuals and organizations that must 
participate in offsite emergency 
planning. NRC and FE.\.iA experience 
with post-licensing exercises has 
convinced us that exercises every two 
years, including rem~dial exercises 
when necessary. perform this function 
satisfactorilv. Exercises on a more 
frequent ba;is are not necessarv to 
enable the Commission to dete~ine 
whether an emergency plan provides 
"reasonable assurance that adequate 
protective measures can and will be 
taken in the event of a radiological 
emergency." lo CFR 50.47[a). 

Moreover, since the Commission's 
promulgation of its original requirement 
for a full-participation exercise within 
one year of the licensing of a power 
plant it has also become clear that the 
resource and scheduling burdens 
created by this t_iming requirement have 
proven far more onerous than originally · 
expected. First, with the United States 
Court of Appeals for the District of 
Columbia Circuit's decision in Union of 
Concerned Scientists v. NRC, 735 F.2d 
1437 (D.C. Cir. 1984), cert. denied, 469 
U.S. 1132 (1985), it has become 
necessary to permit litigation in 
contested proceedings over the results 
of pre-licensing exercises. This litigation 
occasionally has not been completed 

' within the year following the exercise. 
See e.g., Long Island Lighting Co. 
(Shoreham Nuclear Power Station, Unit 
1). Such a delay makes it impossible to 
comply with the regulatory scheduling 
requirement and the dictates of UCS v. 
NRG. Even when the delavs do not 
make compliance with both 
requirements impossible, they 
unnecessarily complicate both the 
licensing proceeding and the scheduling 
of the required pre-licensing exercise. 
Second. utilities are finding it difficult to 
predict the actual date when their plants 
will be receiving an operating license. 
Thus, experience is proving that it is 
often difficult to know precisely when 
the pre-licensing exercise should be 
scheduled to comply with the one-year 
requirement. 

Certainly, an important indicator of 
this difficulty is the fact that in the last 
two years six plants that have been 
awarded operating licenses have sought 
and received exemptions from the 
scheduling requirements of the pre­
licensing exercise rule. See 52 FR 713 
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(January 8, 1987) (Shearon Harris 
Nuclear Power Plant: eight-month 
extension); 51 FR 41035 (November 12, 
1986) (Perry Nuclear Power Plant, Unit 1; 
eleven-month extension); 50 FR 32129 
(August 8, 1985) (Limerick Generating 
Station, Unit 1; two-week extension); id. 
28485 (July 12, 1986) (Enrico Fermi 
Atomic Power Plant, Unit 2; three-week 
extension); id. 9917 March 12, 1985) 
(Waterford Steam Electric Station. Unit 
3; five-week extension); id. 5829 
(February 12, 1985) (Byron Station, Unit 
~ t:-.. ;-ef::-::-::.::-1fr1 e>:tc~sjon1. Tt1E' 
freuue!i~V and circumsta!1ces 
surround

0

ing these exempiions support 
the Commission's conclusion that the 
one-year scheduling requirement has 
proven difficult to meet and that an 
emergency exercise conducted more 
than one year before plant full-power 
licensing is adequate to assess the 
propriety of an emergency plant. 

As a result of the Commission's 
experience with the one-year pre­
licensing exercise requirements and 
FEMA and NRC experience with the 
two-year post-licensing exercise 
requirements. which provides for 
remedial exercise when necessarv. the 
Commission has determined !hat ·its 
previous pre-licensing requirement for a 
full-participation exercise wi'.hin one 
year of the licensing oi a power piant is 
not necessary. The benefits of a pre­
licensing exercise requirement can be 
fully achieved by allowing that 
requirement to be met within two years 
of the lic-ensing of a power plant. This 
approach also should reduce the 
unnecessary scheduling and resource 
burdens that have become e\·ident to the 
Commission based upon its experience 
with the one-year requirement. 

II. Summary of Public Comments and 
Commission Responses 

J_ Commonwealth Edison 

Summary of Comment. 
Commonwealth Edison supported that 

portion of the proposed rule extending 
from one to two years the period within 
which the pre-operational off site 
exercise must be held. However. Edison 
disagreed with the last two sentences of 
the proposed rule which require the 
applicant to conduct an exercise of its 
onsite plan if the offsite exercise is more 
than one year prior to issuance of the 
operating license. Edison argued that the 
additional test would be of marginal 
value and might tend to introduce 
additional issues into the operating 
license hearing. On this basis Edison 
recommended deletion of the last two 
sentences of the proposed rule. 

Commission Response. The 
Commission disagrees that a pre­
operation13l onsite exercise ·within one 
year_before issuance of a full-power 
operating license is of marginal value. 



PART 50 • STATEMENTS OF CONSIDERATION 

The importance of annual onsite 
emergency planning exercises by the 
licensee's operational staff has already 
been recognized in the Commission's 
regulations, which now require that after 
a facility is licensed to operate there 
must be an annual onsite exercise. This 
annual emergency response function 
drill erisures that the licensee's new 
persanne1 are adeq~ai.el}· onC p;-o~!p1Jy 
trained and that exisitn~ hcensee 
pe:so:mei maintain thei; e:rnergenq 
response capability. The exisiing 
requi,er:ient of a pre-operational onsite 
exercise within one year prior to full­
power license issuance -is consistent 
with this philosophy as well as foe 
Commission's general desire to haYe 
pre-operational emergency planning 
exercises as close ·as practicable to the 
time of licensing. And since, unlike foe 
situation v.ith offsite exercises, no one 
has identified any existing response or 
timing difficulty with the cnsite 
requirement. we find no reason !o rev"ise 
the requirement at this time. 

Moreover, to mandate an onsite 
exercise within one year of operation 
while requiring -an offsite exerclse 
within two -years is a rncognition of the 
distinct nature of the participants 
involved in each ir1stance. The Stale .and 
local emergency planning organizations 
that are primarily involved in offsite 
emergenc:y planning are in .almost all 
instances .organized and trained to deai 
with eme~gency situations long before 
facility operation. Wniie the offsite 
emergency test is important to judge the 
abiiity of these existing organ;zations to 
respond to the particular of a 
radiological emergency, in iight of their 
ongoing responsibility for all types of 
emergencies a demonstration of offsite 
preparedness by such agencies withill 
two !·ears prior to licensing affords 
-reasonable assurance of their 
capabilities at the time-of1icensing.1n 
contrast, as an applicant mal<es a fuii­
scale shift from a facility construction to 
a facility operation mode within tbelast 
twelve to eighteen months prior to 
operation, as a general .rule many new 
operational personne1 are retained wbo 
must .be ready to carry out the utility'.s 
onsite emergency response 
responsibiiities. It is also .in recognitwn 
-of this distinction that the Commission 
finds that an onsite exercise should be 
required within one year of licensing to 
provide assurance that the applicant·s 
onsite response capabilities are 
adequate. 

For the pur_poses ofdarjty, the 
Commission is revising the last two 
sentences, which pro,•ide that a :pre­
operationa1 onsite exercise be held 
within one year before ·operali-on above 
:i% of rated power. 

2. Edison Electric .institute 

Summary ,of Comment. The EdiSGD 
Eleciric Institute supported the proposed 
rule hnd did not suggest any chanaes to 
Hs text or .rationale. "' 

Commission Response. None required. 
3. 1-lunion and V.-'i1liams 

Summaryo_f Comment. This 1aw Ii.rrr: 
fiied comments on behalf oI Long ls1and 
Li~nting Compan_y fLILCO). LILCO 
stated that it suooorted the amendment 
anc:i agreed with the Commission·s basic 
premise that the two-_year inierrn] was 
adequate to ensure an acceptable lev.el 
cf emergency preparedness. LILCO cited 
its experience with .the Shoreham 
facility as supporting the need for the 
amendment. and disagreed with 
Commissioner Asse1stine's view that the 
exemption process was the approprlBte 
means-to address the problem. LlLCO 
did not offer any suggestions Ior 
changes in tbe Jlroposed rule. 

Commission Response. None requir-ed. 

4. l\,1arvin Lewis 

Summary of Comment. Mr. Lewis 
opposed the proposed rule, staling .that 
it ,would "weaken regulation and _pose a 
danger to the health and safety .of the 
public by allowin_g unlicensed operators 
more freedom lo act w1th nuclear 
bazards before baving proven thal they 
can act .responsibly." 

Commission Response. Licensees are 
not being granted any additional 
~•freedom~ by this rule. The fu11 
participation exercise must still be he1d 
prior to fuli-power .operation of the 
facilitr and a pre-operational onsite 
exercise will continue to be reouirerl one 
year prior to full-power operation. The 
only change is the timing of the full 
participation exercise. 

.5. Atom1c Industrial Forum 

The Atomic Indusirial Forum {AlF) 
:supported the proposed rule but pointed 
out, with Tespect to its last two 
sentences, tha1 Section IV.F.Z of 
Appendix E already requires a 1icensee 
to conduct annua1 exercises o'f its 
rnergency p1an. A1F suggested thal this 
was .a redundant requirement and 
therefore the last two sentences -of the 
proposed rule should be deleted. 

Commission Response. The 
Commission disagrees that the 1ast lwo 
sentences of the proposed ru1e sbm.ild be 
deleted. bul has determined to revise 
those .sentences for ;pwposes of clarit_y. 
{Also. in the interests of clarity. the 
preceding sen_tence is modified to 
specify that an operating license "for full 
power~ is lo be taken, in this context, to 
be "one authoriz1ng operation iibove '5% 
of raled power." The prior reference fo 
5% of Ia ted power was ambiguous.) 
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li. Stone -& 11rebster Engineering 
Corporation 

Summwy of CommenL Stone & 
W ebst~r supported the proposed rah! 
·tmd -did not suggest any ~hanges. 

Commission Re-~ponse. '.',:cnt Tt'c;'..::~ed. 

7. Seacoast Anti-Pollution Leat!ue 

Summon• of Comment. The Seacoast 
Anti-pollution League (SAPLj opposed 
the amendment and agreed with the 
views of Commissioner Asseistine. 
SAPL argued that ernergencr response 
personnei experience fairly rapid 
turnover, and therefore "a full scale 
exercise is needed annuallv." SAPL did 
not accept the Commission's reliance on 
the fact that State -and local 
go\•emments are ofien called upon to 
respond :to a 1.·ariet!' on non-nuclear 
emergencies. 

Commission Response. The 
Commission does not agree that two 
years between full pa;ticipation 
exercises is unwarranted based on 
personne1 changes. The Commission·',s 
.and FEMA's rules have, since 1984, 
permitted the two-year cycle for fu11 
participation exercises for operating 
plants. The Commission's view was .in 
19B4. and is today, that there are more 
beneficial uses of State and local 
governments· resources, such -as 
providing for additional training and 
equipment, than using such resources 'to 
-support an annual full participation 
exercise. 

The Commission does not rely -so1e1}' 
.on the fact that State and loca1 
governments routinely respond to a 
variety of public emergencies. However, 
the basic principles involved in handling 
non-nuclear .emergencies, such as 
evacuations due to an impending 
lmrrlcane or a leak of toxic chemicals. 
also apply in responding-to a nuc1eaT 
accident. This lends support to the rule 
because State and loca1 emergency 
response organizations are Ireguentl_y 
called upon and must maintain a hlgh 
degree of readiness independent of 
nuclear power plant exercises. 

8. Liz Cu1lingtt:J11 

SummaIJ' of Co!f!ment. Ms. CuTiington 
opposed the proposed rule and stated as 
follows: 

In extending the time period Irom one yaar 
to two, the NRC would be essentially handing 
to the ·utilities an across-the-board offer af 
total exemption from lhe reguirement -to 
prepare emergency response plane Tor 
reactors under licensing review, as long 11s un 
acceptable number of sheets of paper -ere 
submitted to the Commission with 
appropriate title pages. Under this propose&! 
rule change, -ll :utility could submit :a xeroxed 
,eopy-of !fl'ebsler':i; Dictionary as iitll 
emergency response ·plan. and have ruil 

deadline for completil\\: the plan itself. .15 • 
.reality, £or either exercisin&-it. Dr 
.demonstrating that it is Ieasible. 
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Commission Respoose. The proposed 
rule change is more limited in scope 
thar. the c;ommem sugt1ests. Ii does not 
affec~ elthe: tht re~:r..:.irPC content of 
emergency pi2!'ls n;r th:: need to 
exercise such p;an~ or. 2 ~egular basis. 
The amendmeni ur.]v exiends from one 
to two years the period within which the 
preoperational full-pa;ticipa tion 
exercise mus\ be held. All other 
Appendix E and 10 CF'R 50.47 
requirements must continue to be met as 
a prerequisite for issuance of an 
operating license, including the 
requirement that a pre-operational 
onsite exercise be held within one vear 
before going above 5 percent ofrat~d 
power. 

9. Georgia Power Company 

Summar}' of Comment. The Georgia 
Power Company supported the proposed 
rule and did not suggest changes in its 
text. 

Commission Response. None required. 

10. Nuclear Information and Research 
Ser.'ice · 

Summon' of Comment. The ~uclear 
Information a'nd Research Service 
[NIRS) opposed the amendment, and 
stated three reasons for doing so: 

1. Changes [in emergency procedures] will 
be more likely to occur in a new plant where 
lest minute alterations in technical 
specifications. guidelines. newly trained 
operators. and actllal equipment ar~ common 
occurrences. It is precisely this kind of 
change which marks 2 new plant from an 
operating plant and which necessitates an 
exercise no more than one year prior io 
licensing. 

2. An exercise no more.than one year prior 
to licensing ··would ensure that any new 
government officials or workers are familiar 
with the plans themselves. and are capable of 
carrying them out."' 

3. The one-year requirement has been 
easily satisfied in most cases, and a schedule 
exemption is an available option where 
needed. 

Commission Response. Changes of the 
type cited by NIRS do occur prior to 
issuance of an operating license and 
throughout the life of an emergency 
plan. However, these changes would be 
addressed in the utility's emergency 
plan. The proposed rule retains the 
requirement that a pre-operational 
onsite exercise be held within one year 
before going above 5 percent of rated 
power. 

When changes in offsite emergency 
procedures or offsite personnel occur, it 
is the responsibility of the State or local 
government to ensure that personnel are 
adequately trained to carry out their 
functions under the plan. The licensee is 
required by Commission regulations to 
assist in such training. See 10 CFR Part 
50 Appendix E, Section F [introductory 
paragraph). The proposed rule would 

pennit the use oi a two-yea, cycle ior 
the holding of a pre-operationai off site 
exercise. This timing would be 
consistent with the two-year cvcie for 
the holding of a post-op~ratior{al off site 
exercise for operating plants which has 
been in effect since'1984. 

Sound principles of administrative 
law dictate that where agency policy is 
no longer correctly reflected in its rules, 
rulemaking should be undertaken and 
public corc,.rnent sought. The 
Commission now belie\'es that a two­
year period between full participation 
exercises should be used in all cases. 
and therefore has proceeded with 
rulemaking to codify this policy. 

11. Union of Concerned Scientists/New 
England Coalition on Nuclear Pollution 

Summary of Comment. The Union of 
Concerned Scientists [UCS) and the 
New England Coalition on Nuclear 
Pollution [NECNP) oppose the rule on 
the following grouJ1ds: 

1. The Commission has not adequately 
explained its reasons for making a change in 
policy. 

2. The proposed rule ignores a distinction 
previously drav..-n between pre- and post­
operational exercises. 

3. The Commission should have prepared a 
backfit analysis for the proposed rule. 

Commission Response. The logic for 
the proposed rule was stated in the 
notice of proposed ruiemaking (51 FR 
43369, December 2, 1986). as follows: 

The Commission in 1984 revised its 
emergency preparedness regulations to relax 
the frequency of fuU participation exercises 
by State and local governments for sites with 
an operating license. This was done in part 
because the Federal Emergency Management 
Agency [FEMA). based on its experience in 
observing and eva!ua ting exercises. adopted 
a biennial, rather than an annual. 
requirement for full participation exercises. 
Under the biennial requirement adopted by 
the Commission. State and local governments 
need only participate in one full participation 
exercise. at any site, every two years. The 
Commission revised this regulation because 
it found that annual exercises used a 
disproportionate amount of Federal. State, 
and local government resources, and that. 
State and local governments frequently 
exercised their emergency preparedness 
capabilities by responding to a variety of 
natural and man-made emergencies. such as 
chemical sprns. on a continuing basis. The 
Commission concluded that biennial full 
participation exercises were adequate to 
protect public health and safety. The 
Commission in revising its regulations for full 
participation exercises retained the 
requirement for annual exercises of each 
licensee's emergency plan {49 FR 27733, July 
6. 1984). 

The Commission did not make a similar 
change regarding the required frequency of 
fuJI participation exercises at sites without an 
operating license. Because of the opportunity 
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ir. ar, cpcra!~n~ license pro8eeding under 
Sec:ior: 18!'!~ of the Atomic Energy Act ior a 
hearing or, the results of a full participation 
exercise, this requirement created some 
difficulty in scheduling the exercise so that it 
would e!iow time for a hearing while still 
being conducted within one year of plant 
readiness to be licensed. In 1982 the 
Commission adopted a rule which, by finding 
that emergency preparedness exercises were 
not required for a Licensing Board, Appeal 
Board. or Commission decision, would have 
al!oweci the exercise to be conducted close 
enougl-. to a licensing decision lo avoid this 
difficulty and to avoid annual pre-iice:-ising 
exercises (47 FR 30232, July 13. 1982). 
However. the Court of Appeals for the 
District of Columbia Circuit vacaied that 
rulem2king. The court held that the 
Commission could not remove from the 
healing requirements of Section l B9a of the 
Atomic Energy Act a material issue relevant 
to its licensing decision, and that the 
prelicensing exercise was such a material 
issue. Union of Gonce med Scientists v. NRC. 
735 F.2d 1437 (D.C. Cir. 1984). cert. denied, 
105 S.Ct. 815 [1985). 

The Commission has thus been left with a 
regulatory scheme for frequency of full 
participation emergency preparedness 
exercises that treats sites with an operating 
license difierentlv than sites without an 
operating license: The Commission does not 
believe this disparity in treatment is 
warranted. The Commission is concerned . 
about the burden the present rule may place 
on State and local governments. The 
requirement that those governments 
participate in a full participation exercise 
every two years is in addition to the 
requirement for their participation at sites 
without an operating license. Requiring 
annual participation at sites without 
operating licenses could thus place a 
significant burden on State and local 
government resources. · 

The Commission in the prior rulemaking 
determined that emergency preparedness 
would be adequate if Slate and local 
governments participated in an exercise 
every two years. There seems to be little 
reason why State and local governments 
nonetheless should have to participate in full 
participation exercises on an annual basis in 
the pre-licensing stage solely because a 
license did not issue within 365 days of the 
exercise. The only requirement should be that 
the participants be adequately in place and 
trained to make the exercise meaningful. This 
could well occur two years before issuance of 
an opera ting license. If the exercise 
demonstrates that preparedness was 
inadequate. then remedial steps. including 
another exercise, if appropriate, can be taken. 
r..foreover in accord with the Commission·s 
regulations for sites with operating licenses, 
applicants will still have to conduct annual 
exercises, i.e., if the full participation 
exercise is held more than one year before 
issuance of the operating license. then the 
applicant must conduct an exercise of its 
eme:-gency plan before license issuance. 
However, that latter exercise need not 
involve State or local governments. 
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UCS no!nts ou! tha~ inc ~~e:: 
ruiem2king on emergency pia,ming. the 
Commission remarked on the 
desirabiiity of ha\'ing the pre­
operational exercise close in ti:ne to 
commercial operation. The reason 
slated b\· the Commission was that the 
"exercis.es are best held at a later time. 
when the opera ling and irnrnagcment 
staff of the plant-who are central 
figures in an exercise-are in piace and 
trained in emergency functions." (47 FR 
30233, July 13. 1982). As was explained 
earlier. the Commission continues to 
support this principle and has retained 
the reouirement that an onsite exercise 
of the ~mergency plan be held within 
one year prior to operation abo\'e 5 
percent power. . . 

The backfit ru1e, 10 CFR 50.109, 
applies only where the Commission 
seeks to impose new or different 
reouirements on licensees. It does not 
apply where requirements are either 
relaxed or deleted. 

12. M'ells Eddleman. et al. 

Summary of Comment. :l',.1r. Eddleman . 
and others joining him oppose the 
amendment for the following re&sons: 

1. •· ... a one year time range before 
operation above 5% power is a practical 
maximum for giving an up to date "snap 
shot" assessment of the level and capability 
of emergenc~· preparedness existing when the 
planl begins to operate." 

2. Om: year is adequate to litigate the 
results of the exercise, based on the Shearon 
Harris proceeding. 

3. " .•. nuclear accidents have a tendency 
to occur early in the operation of a nuclear 
plant ... ", citing Three Mile Island and the 
Browns Ferryflre. 

4. Ylle rule is iliegal because it is an 
attempt lo deny hearing rights to intervenors 
in the Shearon Harris case on the exemption 
gran led from the existing one-year 
requirement. 

Commission Response. The 
Commission disagrees that a full 
participation exercise is needed within 
one year of operation to demonstrate 
adequate emergency preparedness. The 
Commission has determined that a two­
year cycle for full participati,on 
exercises is sufficient for making a 
finding that adequate protective 
measures can and will be taken in the 
event of an accident. 

The Commission has not based its 
acceptance of the two year requirement 
for holding a full participation exercise 
on the time needed to litigate the results 
of such exercisE:. ;,ather, as indicated 
abo\'e and in response to comment # 
11, the Commission has determined that 
a two-year cycle is an appropriate 
period of time for holding full 
participation exercises. With regard to 

litigation the results of the exercise. 
under UCS l' NRC. 735 F.2d 1437 rD.C. 
Cir. 1984). it is clear that the results of 
exercises are litigable in the operating 
license proceeding. irresuecti\'e of when 
those exercises are 'held: so long as the 
holding of an exercise is a pre-license 
requirement. However, while the two 
year time period pro\'ided in this rule 
was not premised on the time needed to 
litigate the results of an exercise. as was 
explained earlier, one of the faciors on 
which the Commission did base this 
amend:neni was the observed difficult\' 
in some cases [alihough not in the · 
Shearon Harris proceeding) in 
scheduling the exercise so that it would 
allow time for a hearing while still being 
conducted within one year of plant 
readiness to be licensed. Another factor 
was the observed difficulty of utilities in 
predicting a plant's readiness for a full-

- power operating license. In this 
situation. as int.lie case of the Shearon 
Harris plant. while the holding of the full 
participation exercise and the licensing 
hearing would be completed within one 
year, due to unaniicipated construction 
delays the plant would not be ready for 
a full-power operating license within the 
one year time frame. 

With regard to the commenter's 
statement that nuclear accidents tend 
"to occur early," it is correct that the 
few major nuclear accidents that have 
occurred, i.e .. -the Three Mile isiand 
Accident and the Browns Ferry fire, did 
in fact occur early in the operational 
history of the plants. Howe\'er, the 
number of these occurrences is far too 
small to establish a "tendency." In any 
case. the commenter's suggestion that 
the need for emergency preparedness 
may be heightened during the initial 
period of plant operation, e\'en if well 
taken, does not present a valid objecfion 
to this rule change because, for the 
reasons given above, the rule change 
does not decrease the le\'el of 
emergency preparedness at a nuclear 
power plant. 

The license and exemption ha\'e 
already been issued in the Shearon 
Harris proceeding. This rulemaking was 
not the basis upon which a hearing on 
the exemption request was denied. 
Carolina Power & light Co. et al. 
(Shearon Harris Nuclear Power Plant) 
CLJ--86-24, 24 NRC __ (December 5. 
1986). Certainly, if the exemption 
request were pending. it would now be 
mooted as a result of this rulemaking. 
The scope of issues open for litigation 
may be changed by rulemaking. 
Engaging in such rulemaking has been 
held by the courts not to deny hearing 
rights of any person. See Siegel!'. AEC. 
400 F.Zd 778 (1968). 
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13. Laura Drey 

Summary of Com,7lent. Ms. Drey 
opposed the rule change bu! Slated no 
reasons. 

Commission Response. None required. 

14. Kenneth Vic.kery 

Summary of Comment. Mr. Vickery 
opposed the amendment. stating that 
"the !\'RC must know if the plants and 
the surrounding areas are ready for 
accidents when starting operation since 
many se:-ious accidents occur early in 
the opera ting li\·es of nuclear power 
plants." 

Commission Response. See response 
to comment of \'Velis Eddleman, .#12 
abo\'e. 

15. Rachel Allen 

Summary of Comment. This comment 
was a duplicate of Comment -#14. 

16. Shaw, Pittman, Potts Er Trowbridge 

Summary of Comment. This law firm 
filed commen.ts on behalf of 9 entities 
holding nuclear power plant operating 
licenses or construction permits. These 
commenters supported the proposed 
rule. fundamentaliy for the reasons cited 
by the Commission in the notice of 
proposed rulemaking. The commenters 
also noted that the proposed rule uses 
the term "full-scale exercise" which is 
otherwise undefined in the regulations 
and recommended that the term "full 
participation exercise" be used. 

Commission Response. The term "full­
scale exercise" has been replaced with 
the tenn "full-participation exercise" 
and the last two sentences of the 
proposed rule have been re,·ised for 
purposes of clarity. 

17. Carolina Power and Light Company 

Summary of Comment. Carolina 
Power and Light Company [CP&L) 
supported the amendment and cited 
reasons similar to those given by the 
Commission. CP&L noted that its recent 
experience in licensing the Shearon 
Harris facility bore out the need for the 
rule change .. , 

Commission Response. None required. 

18. North Carolina Department of Crime 
Control and Public Safety 

Summar!/ of Comment. This 
commenter supported the proposed rule 
on three grounds: 

1. It makes !he NRC rule consistent with 
FEMA's and increases internal consistency in 
NRC regulations. 

2. It reduces undue burdens on State and 
locai go,·~rnments. 

3. It allows more time for litigation of the 
results of a pre-operational exercise. 
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Cc.'T:r;, ·:-t·:.Jr: ht!:-J,on5t:. Tht: reasons 
g:ven by th!~ commenler support the 
Cor!"1missi::in·s position as slated in the 
notce of proposed miemaking. 

m. Commission Decision 

The Commission has reviewed all 
commenis received and has decided to 
proceed with a final rule. The text of the. 
proposed rde has beer; altered as noted 
in the response to comments :;;: 5 and 
#16 above. Upon publieolion of the 
final rule. a full p;;.rticipation exercise 
must be held v.ithin two years prior to 
issuance of & nuc1ear pov.:er plant 
operating license for opera!ion above 5 
percent rated power. If the full 
participation exercise is conducted more 
than one year pr;or to issuance of an 
operating license for full power. an 
onsite exercise which tests the 
licensee's emergency plans shall be 
conducted one vear before issuance of 
an operating li;ense for full power. 

Additional V'iews ofCommissioner 
Asseis ll~'le 

I continue to believe that fhe 
reauirement to conduct a full 
participation exercise, which inciudes 
State and local government 
participation, within one year prior to 
issuance of an operating license is 
needed to provide an accurate· and 

· timely verification of the adequacy of 
emergency preparedness. The purpose 
of this requirement is to provide an up­
to-date assessment of the state of 
emergency preparedness for a new plant 
at the time the plant receives an 
operating license. This requirement has 
been easilv satisfied in most cases. In 
the few ca;es in which there has been 
some difficulty, the Commission's 
exemption process provides a suitable 
alternate method for addressing the 
situation. Given the satisfactory 
experience with the current rule and the 
benefit in having up-to-dale and 
accurate information on the state of 
emergency preparedness at new nuclear 
power plants, l would not relax the 
existing one-year requirement for a full 
participation exercise. 

Environmental Assessment and Finding 
of No Significant Environmental Impact 

The Commission has determined 
under the National Environmental Policy 
Act of 1969, as amended, and the 
Commission's regulations in Subpart A 
of 10 CFR Part 51, that this rule is not a 
major Federal action ·significantly 
affecting the quality of the human 
environment and therefore an 
environmental impact statement is not 
required. See 10 CFR 51.ZO(a)(l]. 
Moreover, the Commission has 
determined. pursuant lo 10 CFR 51.32, 

that the final ruie has no significant 
environmental impact. Tni~ 
determination has beer-; made beca:.Ise 
the Commission cannot identify any 
impact on lhe hum8l} environment 
assodated with changing the timing of 
full participation of State and local 
governments in pre-licensing emergency 
preparedness exercises from within one 
year of license issuance to within two 
years. 

The need for this rulema}...iiig is 
explained in the Supplementary 
Information accompanying this final 
rule. The alternative approaches that 
were considered in L'lis rulemaking 
proceeding were: 

1. To retain the requirement for a full 
participaiion exercise within one year of 
issuance of an operating licel19e. 

2.. To relax the requirement to within two 
years of issuance of an operating iicense. 

There were no environmental impacts 
identified from either of the altematfres 
considered. 

In addition, when promulgating the 
original emergency planning and 
preparedness regulations in 1980, the 
NRC prepared an "'Environmental 
Assessment for Final Changes to 10 CFR 
Part 50 and Appendix E of 10 CFR Part 
50, Emergency Planning Requirements 
for Nuclear Power Plants" (NUREG-
0685, June 1980}. and concluded that 
under the criteria of 10 CFR Part 51 an 
environmental impact sta!ement was 
not required for the Commission's 
emergency planning and preparedness 
regulations, which included 10 CFR Part 
50, App. E a-s hereby revised. NUREG-
0685 may be examined in the 
Commission's Public Document Room, 
1717 H Street NW., Washington, DC. 
Copies are available for.purchase 
through the Superintendent of 
Documents, USGPO, Box 37082, 
Washington, DC, 20013-7082. 

Paperwork Reduction Aci 

The final rule contains no information 
collection requirements and therefore is· 
not subject to the requirements of the 
Paperwork Reduction Act of 1980 (44 
U.S.C. 3501 et seq.). 

Regulatory Analysis 

The Commission bas prepared a 
regulatory analysis for this regulation. 
The analysis examines the costs and 
benefits of the action and the 
alternatives considered bv the 
Commission. A copy of the regulatory 
analysis is available for isspection and 
copying, for a fee, at the NRC Public 
Document Room, 1717 H Street NW., 
Washington. DC. Single copies of the 
analysis may be obtained from Michael 
T. Jamgochian, Regulatory Applications· 
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Branch, O:fice c,f ~:i;;:ear F,:>?c:2.1,:;ry 
Research. U.S. r\iucicar fc.t,f:;ia,0;y 
Commission, Washington. DC ZD.355. 
Telephone (301) 443-7657. 

Backfit Analysis 

This final rule does not moc!ify or add 
to systems. structures, components o:­
design of a facility; the design 1opp:-oval 
or manufactu,ing license for a facility-: o:­
the procedures or organization :·eq;.:ired 
to design, construct or opera re a fad::y. 
Accordingly. no backfi: analysis 
pursuant to 10 CFR 50.109 is rec;ui~ed for 
this final rule. 

Regulatory Flexibility Certification 

In accordance with the Regul2tory 
Flexibility Act of 1980. 5 U.S_C. 605(b). 
the Commission certifies that this rule 
will not have a significant economic 
impact upon a substantial nuwber of 
small entities. The mle concerns the 
timing of a full participation exercise of 
emergency plans for applicants for 
nuclear power plant licens~s. The 
electric utility companies owning and 
operating these nuclear power piants 
are dominant in their service areas anc 
do not fall within the definition of a 
small business found in the Small 
Business Act. 15 U.S.C. 632, or within 
the Small Business Size standards set 
forth in 13 CFR Part 121. Although part 
of the burden for the conduct of 
emergency preparedness exercises falls 
on Siate and local governments_ Ltie 
final rule. by changing the frequency of 
the requirement, if anything lessens the 
amount of the current burden. Thus. the 
final rule does not impose a significant 
economic impact on a substantial 
number of small entities, as defined in 
the Regulatory Flexibility Act of 1980. 

List of Subjects in 10 CFR Part 50 

Antitrust, Classified information, Fire 
prevention. Incorporation by reference, 
Intergovernmental relations. Nuclear 
power plants and reactors, Penalty, 
Radiation protection, Reactor siting 
criteria, Reporting and recordkeeping 
requirements. 

For the ;easons set out in the 
preamble, and under the authority of the 
Atomic Energy Act of 1954, as amended, 
the Energy Reorganization Act of 1974, 
as amended. and 5 U.S.C. 553, the !\i'RC 
is adopting the following amendment to 
10 CFR Part 50: 
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52 FR 19303 
Published 5/22/87 

10 CFR Parts 50 and 51 

Domestic Licensing of Production and 
Utilization Facilities; Communications 
Procedures Amendments; Correction 

AGcNCY: Nuclear Refmh,tor~· 
Co:mnission. 
ACTION: Final rule; correction. 

SUMMARY: This document corrects a 
final rule amending 10 CFR Part 50 and 
51 with regard to procedures for 
submitting correspondence, reports. 
applications, and other written 
communications pertaining to the 
domestic licensing of production and 
utilization facilities. The final rule was 
published on November 6, 1986 [51 FR 
40303) and inadvertently omitted a 
recentiy published revision of one of the 
affected sections. This action is 
necessary to return the omitied 
information and to inform the public and 
licensees of this omission. 
FOR FURTHER INFORMATION CONTACT: 
Donnie H. Grimsley, Director, Division 
of Rules and Records, Office of 
Administration and Resources 
Management, U.S. ·Nuclear Regulatory 
Commission. Washington, DC 20555, 
Telephone: 301-492-7211. 

In FR Doc. 86-25045, published in the 
Federal Register of Thursday, November 
6, 1966. make the following correction: 

1. On page 40309, in the first column 
(containing the revision to § 50.54[f)), in 
the fifth line ending with the word 
"revoked.", insert the following words 
after the period: 

Excep1 for infar;nation so"Jgh! tD 

Yerifr licemee compliance with the 
cc.rrent lice::.sing basis fo; tha~ facility. 
the ]';RC r.rnst prepan, the n;a~or: or 
reasons for each info~mation ;e~'c'est 
rrior to iEsunnce to er.sure that ,he. 
burden lo be in:posed on respondtnts is 
justified in Yiew of the poiential safeiy 
significance of the issue io be adcireFsed 
in the requested information. Each such 
just}fication pr?vici!r.d for a;: eYc}?atior; 
perio~med by tnE: !,RC s!a:::1 m~s1 oe 
epproved by the Exermin: Director for 
Operations or his m he~ c:iesignee prior 
to issuance of the request. 

Dated at Be!hesda, Jv1a;-ylanci. fob 1 str. day 

For thr: Nuciea.r F..egu1al.o:y C.mT'.:::H:.:,~-::·:-;. 

James M. Taylor, 
Acting Deputy Execu/i\·e Directo,_for 
Operations. 

52 FR 28963 
Published 8/5/87 
Effective 10/5/87 

10 CFR Part 50 

Changes in Property Insurance 
Requirements for NRC Licensed 
Nuclear Power Plants 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission (NRCJ is amending its 
regulations requiring licensees to 
maintain substantial amounts of onsite 
property insurance to provide financial 
security for stabilizing and 
decontaminating their licensed reactors 
in the event of an accident. These 
changes will increase the amount of 
insurance required to $1.06 billion, 
impose a modified decontamination 
priority on any proceeds from such 

· insurance, and require that proceeds 
subject to the decontamination priority 
shall be paid to an independent trustee. 
All commercial reactor licensees are 
subject to this rule. 
EFFECTIVE DATE: October 5, 1967. 
FOR FURTHER INFORMATION CONTACT: 
Robert S. Wood, Office of Nuclear 
Reactor Regulation, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555, Telephone 301/492-8413. 
SUPPLEMENTARY INFORMATION: 

I. Background 

On November 8, 1964, a proposed rule 
was published in the Federal Register 
! (49 FR 44645) which would increase the 
'amount of onsite property damage 
insurance that commercial reactor 
licensees are required to carry pursuant 
to 10 CFR 50.54[w). Operating reactor 
licensees are currently required to carry 
both (1) the maximum amount of 
property insurance offered as primary 
coverage by either American Nuclear 
Insurers/Mutual Atomic Energy 
Reinsurance Pool (ANI/MAERP) or 
Nuclear Mutual Limited (NML)­
currently $500 million-and (2) any 
excess coverage in amount no less than 
that offered by either ANI/MAERP­
$120 million-or Nuclear Electric 
Insurance Limited [NEIL-11)-$610 
million. Thus, the minimum currently 
required under the rule is $500 million 
primary coverage and $120 million 
excess coverage. By buying both excess 
layers, utilities are able to purchase a 
total of $1.23 billion in property 
insurance. 

The proposed rule also provided for a 
modified decontaminatio:i priority on 
any proceeds from such insurance and 
sought comment on several related 
issues. 
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II. Summary and Analysis of Comments 

The NRC received 35 comments on 
the proposed rule to amend its property 
insurance regulations. The comments 
may be grouped as follows: 

; 21 Utilities 
5 Counsel to Utilities 
3 Insurers/Insurance Trade Groups 
2 Utility/Nuclear Trade Groups 
2 Individuals 
1 Bar Association Committee 
1 Environmental Interest Group 

Because the issues considered in the 
rulemaking are complex and affect 
different utilities in different ways, the 
focus of the comments varied 
considerably. Nevertheless, the majority · 
of utility commenters tended to endorse 
the positions taken by two trade groups, 

: the Atomic Industrial Forum and the 
Edison Electric Institute, but chose to 
emphasize areas of their particular 
concern. The two individuals who 
commented tended to support the 

'positions of those utilities with smaller 
plants worried about being required to 
carry more insurance than they believe 
is necessary. The set of comments from 
the environmental interest group 
supported most aspects of the NRC's 
I proposal. The insurers provided a 
[ slightly different perspective from the 
·utilities but made many of the same 
ipoints. The Bar Association Committee 
'comments provided the most distinct 
perspective on one aspect of the 
proposed rule, the decontamination 
priority. 

The following is a detailed discussion 
and analysis of the comments received 
arranged according to topic. The topics 
i are: (1) Amount of insurance; (2) method 
I of future adjustment of insurance; (3) 
!site-wide vs. unit coverage; (4) State 
jprohibitions against buying certain 
1 types of insurance; (5) the 
!decontamination priority; and (6) other 
issues. Of greatest concern to the 
commenters was item five, NRC's 
proposal to require insurance proceeds 
to be used first to decontaminate the 
facility when so required to protect 
public health and safety and so ordered 
by the Director of the Office of Nuclear 
Reactor Regulation. 

1. Amount of Insurance 

Summary of Comments: Most of the 
commenters, including most utilities and 
their representatives, either supported 
the proposed coverage limit of $1.02 
billion or at least found it acceptable or 
non-burdensome. However, most of 
those who accepted the proposed limit 
in principle suggested that the rule be 
modified to reflect the potential for 
reductions in capacity because of 
changes in the insurance markets. To 
avoid such a situation, several 
commenters suggested that the rule be 
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modified to require either-$1.02 billion 
or, if that amount were not available, 
the total of the primary coverage offered 
by either ANI/MAERP or NML plus the 
total excess coverage offered by both 
ANI/MAERP and NEIL-II. Others 
suggested a modification to allow 
utilities which may incur property losses 
during a particular policy year to take 
reasonable steps to have their insurance 
reinstated so as not to be in technical 
violation of NRC's regulations. To avoid 
this, commenters suggested that the 
NRC clarify its position that claims 
made by a utility which resulted in a 
reduction in policy limits for that policy 
year would not be considered a 
violation of NRC regulations. 
Alternatively, some proposed that 
·§ 50.54(w) be amended to require a 
licensee to take reasonable steps to 
obtain reinstatement of insurance, an 
action keeping that licensee in 
compliance with§ 50.54(w). Another 
commenter suggested that reductions in 
capacity could be handled by allowing a 
"cushion" of $50 million to $100 million 
between what is available and what the 
NRC requires. Special action should be 
required on reinstatement only if it 

. affected public health and safety. 
A few commenters took issue with the 

amount established. One suggested that 
the rufe is not sufficiently flexible 
because it would require insurance to be 
purchased from all insurers offering this 
coverage, which tends to limit a utility's 
options. It was alleged that this 
requirement might also lead to anti­
competitive behavior. Another slated 
that the NRC should not be concerned 
with the full cost of restoring a reactor 
lo service after an accident but rather 
with the costs associated with 
protecting public health and safety. This 
commenter suggested using 
decommissioning funds for cleaning up 
after an accident, and stated that, 
because of lessons learned from TMI. 
cleanup costs have been substantially 
reduced. Another commenter suggested 
rounding off required coverage of $1 
billion because of the lack of precision 
in establishing a required amount. A 
non-utility commenter suggested that the 
"enormous" premiums generated for 
property insurance are directly removed 
from expenditures that would otherwise 
be made for nuclear safety. One 
commenter suggested that requiring a 
specific dollar amount, rather than all 
that is offered, would lead to the 
established figure being considered by 
utilities a maximum as well as a 
minimum. 

Several commented on the related 
issue of whether special provisions 
should be made for licensees of smaller 
reactors. Most who commented on this 
issue supported the NRC proposal of not 
specifically providing for smaller 
reactors in the rule but rather treating 

them on an ad hoc basis through the· 
exemption process. A few commenters 
indicated their support for special 
provisions for smaller reactors based on 
physical size, core inventory, etc. Even 
those against special treatment of 
smaller reactors suggested that existing 
exemptions should remain unaffected by 
the new rule and that the final rule 
should clarify that this interpretation is 
correct 

NRG Response: 1.a. Issue: Amend the 
rules to reflect reductions in available 
insurance through changes in insurance 
capacity. 

Response: The NRC believes there is 
some merit in commenters' proposals to 
address in the rule the problem of 
reductions in capacity. To require more 
than what is available would be 
meaningless because licensees' only 
realistic alternative to buying insurance 
would be to self-insure which the NRC 
determined would provide no additional 
assurance. This is discussed under 
issues "4". Futher, the Commission has 
traditionally never required more 
insurance than that generally available. 
Surety bonds, letters of credit, and other 
~ethods of assurance may be available 
to certain licensees in relatively small 
amounts, but would probably not be 
generally available especially if 
capacity shrank substantially. 

Consequently, the NRC has modified 
the rule to allow the lesser of the 
specific amount or the maximum 
available from insurance sources. The 
Commission will continue to monitor the 
adequacy of the amount of property 
insurance that is available to reactor 
licensees. 

The NRC also believes that there is 
justification for amending the rule to 
provide reasonable lime for 
reinstatement of insurance when a claim 
filed by an insured causes coverage al a 
facility lo be reduced during the 
remainder of the policy year by the 
amount of the claim. Because a 
reduction would be for only the 
remainder of the policy year, after 
which the insurance would be 
automatically reinstated, the NRC does 
not believe a serious threat to public 
health and safety would exist. It is 
highly unlikely that any single utility 
would face two large accidents within 
one year at the same site. Therefore, the 
.NRC has modified the rule to require 
that licensees take reasonable steps to 
obtain reinstatement of insurance within 
60 days. 

1.b. Issue: Change the amount of 
insurance required. 

Response: Because most commenters 
supported the amount of coverage 
proposed in the rule, there was little 
discussion of whether that figure should 
be changed. A few commenters stated 
that coverage was higher than necessary 
to protect public health and safety or too 
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imprecise to be specified to the degree 
done in the rule. However, in the 
proposed rule, the rationale for requiring 
$1.02 billion was not only that this was 
the most available al that time, but that 
it approximated the maximum estimated 
in a PNL study 1 to be necessary to clean 
up a reactor in its entirety after an 
accident. The actu~l maximum required 
was estimated to be $1.06 billion. The 
amount currently available is $1.23 
billion. The Commission believes that 
$1.6 billion should be required, because 
at least that amount is now available 
and no other amount is as technically 
supportable. 

The NRC does not believe that most 
utilities would have difficulty obtaining 
the slightly higher amount since most 
choose lo buy the maximum available. 
The NRC agrees that the process of 
determining the actual amount needed 
to protect public health and safety is 
imprecise and that the threat to public 
health and safety usually decreases as 
cleanup progresses. Clearly, there is a 
sliding scale of effect on public health 
and safety so that after some 
undetermined point is passed, the 
contributions to public health and safety 
that additional amounts of insurance 
would make are less significant. 
although this problem is addressed more 
fully in the discussion on the 
decontamination priority. Thus, there 
currently appears to be no adequate 
basis for selecting any figure that would 
be better than the amount suggested in 
the PNL report. The NRC is not 
persuaded that there is any compelling 
reason to keep the $1.02 billion 
originally proposed, or to round off to $1 
billion, or to choose some figure other 
than the $1.06 figure derived from the 
PNL report. 

The NRC is also not persuaded by the 
argument that requiring the purchase of 
insurance is unduly restrictive or may 
lead to anti-competitive behavior by 
forcing the purchase of insurance from 
all carriers. Other carriers could 
conceivably enter the insurance market. 
In fact, by requiring a specific dollar 
amount rather than insurance from 
specific carriers, NRC has avoided a 

' Technology, Safety and Costs of 
Decommissioning Reference Light Water Reactors 
Following Postulated Accidents. (NUREG/CR-2601). 
Pacific Northwest Laboratory, November 1982. [See 
especially pages 2-26 to 2-28. The PNL study 
estimated that accident cleanup costs at a reference 
PWR following a scenario 3 accident would be 
approximately $404 million. However. additional 
costs lhat can appropriately be ascribed to such an 
accident include: 

Base operations and maintenance............................ $124M 
Design differences (when comparing to TMl-2)...... $84M 
Cost escalation during cleanup................................... $209M 
Additional decontamination of the containment 

building.................. $100M 
Net Stabilization cost.... . .......................... $139M 

When these costs are added to the $404 million 
basic cleanup cost estimate, a total of$1.06 billion is 
derived.) This report is available for purchase from 
the U.S. Government Printing Office, P.O. Box 37082, 
Washington. DC 20013-7082. 
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restriction which would have prohibited 
others from offering the insurance. 
Similarly, NRC does not accept the 
argument that the $2-3 million spent per 
reactor on insurance premiums each 

. year represent a drain on a licensee's 
expenditures on safety. These premiums 

. represent only small percent of a 
licensee's annual expenditures on 
operating the reactor safely. NRC also 
notes that the utilities did not state that 
they had been prevented from receiving 
ratepayer revenues to cover the 
insurance premium expenses. 

The argument that a specified dollar 
amount will be considered a maximum 
as well as a minimum is beside the 
point. The Commission has based its 
amount on what the PNL study 
determined would be needed for 
decontamination and cleanup following 
an accident. Any amount above that has 
not been shown to be significant in 
protecting health and safety, but 
represents the. economic replacement of 
the facility itself. If a utility decides not 
to insure for the replacement value of its 
plant, that is its decision to make. 

1.c. Issue: Clarify that exemptions 
already granted will not be affected by 
new rulemaking. 

Response: The NRC agrees that the 
reasons for exemptions from the current 
rule have not been changed by the final 
rule. Exemptions have been granted to 
four licensees of small reactors from 
carrying the full amount of insurance 
currently required by 10 CFR 50.54(w). 
These exemptions were based on case­
by-case analysis of accident costs at the 
specific plants. Increasing the required 
amount of insurance based on general 
technical studies in no way negates the 
continued validity of the specific studies 
upon which the existing exemptions 
were based. Thus, the exemptions for 
amounts of property insurance required 
should remain in effect. Licensees 
currently exempt from full requirements 
of 10 CFR 50.54(w) will not be required 
to reapply for an exemption. 

2. Method of Future Adjustment of 
Insurance 

Summary of Comments: Almost all 
who commented on this issue suggested 
that future changes should be effected 
by rulemaking based on a periodic 
assessment of need. Some suggested 
updating the PNL report. Commenters 
generally argued that relying on some 
formula tied to measures of inflation or 
increasing insurance based on 
availability would not be appropriate. 
They believe that an inflation-based 
formula probably would not reflect the 
actual needs for insurance necessary to 
protect public health and safety because 
decontamination cost changes could not 
be measured accurately by any existing 
cost index. Additionally, changes in an 
index might lead to property insurance 

requirements that would outstrip the 
availability of insurance. Similarly, 
requirements based simply on the 
capacity available would not 
necessarily equal the amount necessary 
for decontamination. Insurance capacity 
tends to increase based on the demand 
for it. This demand is not only 
comprised of funds necessary for 
decontamination and debris removal, 
but also reflects the needs of insureds 
and their owners for compensation to 
replace the facility, a concern beyond 
the province of the NRC. 

One commenter suggested that 
insurers determine the future amount to 
be required, which presumably is akin to 
requiring whatever capacity is available. 

NRG Response: The NRC basically 
accepts the reasoning propounded by 
most commenters on this issue. Property 
insurance capacity available now has 
apparently reached, if not exceeded, the 
maximum amount necessary to 
decontaminate and clean up a large 
commercial reactor as determined by 
the PNL study. Although there may be 
cost increases in the future, no 
satisfactory formula for measuring them 
exists. Unlike such measures as the 
Consumer Price Index or the Handy­
Whitman construction index, measures 
of decontamination costs depend on a 
very limited universe of experience. 
Furthermore, present trends suggest that 
growth in insurance capacity will 
outstrip decontamination cost 
escalation. It can be expected that most 
licensees will purchase the maximum 
available notwithstanding changes in 
NRC requirements. 

Of course, NRC resources might be 
required to perform periodic analyses to 
determine changes in accident recovery 
costs and possibly to conduct 
rulemaking based on these analyses. 
Nevertheless, as one commenter has 
pointed out, any future rulemakings 
should be substantially less onerous and 
involved than the present one. Even PNL 
technical studies should be substantially 
less expensive if the same cost 
estimation methodology were to be 
used. Thus, the costs to the NRC of any 
future rulemaking should be lower. 
These costs would most likely be less 
than the excess premium costs incurred 
by those few licensees who would be 
required to buy more insurance than 
they otherwise would because of any 
automatic upward escalation of 
insurance requirements as discussed 
above. 

3. Site-Wide vs. Unit Coverage 

Summary of Comments: Very few 
commenters addressed this issue 
directly, although some discussed it in 
relation to the reinstatement 
considerations covered under issue "1". 
Consequently, most recommendations 
were concerned with allowing a 
reasonable period for licensees to obtain 
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reinstatement of coverage for their 
facilities. One commenter suggested that 
some latitude be allowed so that 
different licensees sharing the same site 
would not be required to maintain a 
single insurance limit for the site. Most 
others strongly endorsed the NRC's 
acceptance of site-wide as opposed to 
per-unit coverage. 

NRG Response: The NRC continues to 
believe that site-wide coverage is 
appropriate given that general per-unit 
coverage has not been and probably will 
not be available and that the chance of 
a second accident occu~rii1.g at one.site 
during a policy year prior to 
reinstatement of the full policy limits is 
extremely remote. As indicated under 
issue "1", the NRC also believes three is 
some merit in revising the rule to allow 
reasonable steps to be taken for 
reinstatement. With respect to the 
comments that provision be made for 
units of different licensees at the same 
site, the NRC agrees. Although per-site 
coverage is acceptable where a single 

- licensee owns more than one reactor, 
separate coverage is needed for 
different licensees operating different 
units at the same site. This is because 
differences in factors such as reactor 
design and utility management can 
result in different risks for different 
licensees. In addition, separate coverage 
conforms to the manner in which reactor 
property damage insurance is offered 
and held. For these reasons, the final 
rule requires each licensee to obtain 
property damage insurance for its 
nuclear facilities. Thus, different 
licensees operating different units at the 
same site would each have to provide 
coverage for their reactor units. 

4. State Laws Prohibiting the Purchase 
of Certain Insurance 

Summary of Comments: Relatively 
few comments were received on the 
. issue of what should be done about 
those utilities subject to State laws or 
constitutional provisions prohibiting the 
purchase of mutual or retroactive 
insurance. 2 All those commenting on 
this issue insisted that the NRC must 
show greater flexibility to those utilities 
prohibited from buying full insurance 
coverage. Commenters suggested that 

2 Prohibitions generally take two forms. One 
prohibits public entities in some States from owning 
stock in private corporations. Such prohibitions 
have been construed to include the purchase of 
insurance from mutual insurance companies 
whereby the insured becomes an owner of the 
company. A second prohibits public entities from 
extending credit to private corporations, an acti?n 
interpreted to include the payment of retrospechve 
premiums. The insurance offered by NML and 
NEIL-II is mutual insurance and may require the 
payment of retrospective premiums. 
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§ 50.54(w](3) 3 of the existing rule should 
be retained. This section provides some 
leeway for affected utilities either to 
obtain alternate coverage or to be 
exempted from unachievable NRC 
requirements. 

Several commenters indicated that 
they have taken a variety of steps to 
attempt to purchase additional 
insurance. One commenter described 
recent efforts to amend the sections of 
the Texas Constitution pertaining to the 
prohibitions against purchasing 
insurance. The only way the Texas 
Constitution can be amended is by 
referendum and the proposal submitted 
to Texas voters in November 1984 was 
defeated. Another commenter indicated 
that the Nebraska Constitution prohibits 
public entities in the State from 
becoming "a subscriber to the capital 
stock, or owner of such stock, or any 
portion of interest therein of any 
railroad, or private corporation, or 
association" (Article XI, Section I]. The 
New York Power Authority stated that 
NEIL-II excess insurance is unavailable 
to it at the present time but did not 
explain why. 

Some commenters indicated that they 
have made efforts to secure equivalent 
protection, including surety bonds or 
letters or lines of credit. However, 
instruments in the amount necessary to 
comply with the rule are not available. 
Even if available, however, these 
commenters concluded that "the 
existence of such protection on a 
liability (however contingent], backed 
by no assets and not covered by any 
current revenues, would effectively 
preclude them from future financing 
needed to maintain, improve, and 
expand their physical plant." 
Commenters concluded, therefore, that 
they would be unable to furnish 
evidence of equivalent protection in 

· accordance with the proposed rule. 
Commenters suggested that three 

alternatives exist. First, affected utilities 
could continue to explore with NEIL-II 
the possibility that through amendment 
to its by-laws and charter and to its 
current policies, NEIL-II could offer 
insurance structured to comply with 
State law. Nebraska publicly-owned 
utilities have done this and are awaiting 
a decision by the Nebraska Supreme 
Court. Second, the relevant portions of 
State laws or constitutions could be 
amended. However, as indicated above, 
this could be a protracted process with 
no assurance of success. Third, 
licensees could seek exemption under 10 
CFR 50.12 from the proposed 

3 This paragraph reads, "When a licensee is 
prohibited from purchasing on-si le property damage 
insurance because of state or local law, the licensee 
shall purchase the specific amount of such 
insurance found by the NRC to be reasonably 
available to that licensee, or to obtain an equivalent 
amount of protection ... " 

amendments. Several commenters 
mentioned that if these alternatives 
were unavailable, they would probably 
be forced to shut down their reactors at 
enormous cost. 

Finally, one commenter suggested that 
one result of the NR.C's proposal in this 
area was to inject itself into the 
regulation of terms and conditions of 
property insurance, a result the NRC 
previously indicated it wished to avoid. 

NRG Response: The proposed rule 
was designed to allow utilities either to 
purchase the requisite insurance or to 
demonstrate an equivalent amount of 
protection by alternate means. When 
the Commission published the proposed 
rule for public comment, it believed that 
such alternate means of financial 
assurance would be available. This 
assumption formed the basis for the 
Commission's conclusion that it 
probably could not promulgate a rule 
that would preempt the State 
prohibitions at issue. Based on the 
comments received, however, it now 
appears that alternate means of 
protection might not be available to 
some utilities. As noted above, these 
utilities indicated that surety bonds or 
letters or lines of credit are not available 
in the amount necessary to comply with 
the proposed rule. Self insurance, 
although discussed as a possibility in 
the legal analysis of the preemption 
question, would not be acceptable 
because the potential liability would 
greatly exceed the net assets of the 
affected utilities. Thus, a guarantee 
based on the financial strength of the 
licensee would be insufficient. A trust 
fund based on collections from 
customers would be prohibitively 

. expensive if funded immediately, 
because it would require collecting the 
entire amount in advance. If funded over 
a period of time, it would not meet the 
Commission's objective of providing 
financial assurance for decontamination 
and cleanup because an accident could 
occur before the full amount had been 
collected. 

In these circumstances, the 
Commission believes that a clear 
conflict exists between the requirements 
of Federal and State law. The 
Commission has determined that $1.06 
billion of nuclear property damage 
insurance is needed to stabilize, 
decontaminate and clean up a reactor 
after an accident so as to mitigate 
potential threats to the health and safety 
of workers and the public and to the 
environment. Accordingly, the 
Commission is requiring reactor 
licensees to purchase this insurance. 
Some State laws or constitutions 
prohibit certain licensees from 
purchasing mutual or assessment 
insurance. No other insurance is 
available in an amount sufficient to 
comply with the Commission's 
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requirement. There are no reasonable 
alternative means of financial assurance 
available to these licensees. Based on 
these changed circumstances, the 
Commission believes that its property 
insurance rule would preempt 
conflicting State laws. 

There can be no doubt that this rule is 
concerned with reactor safety. Indeed, 
in discussing the issue of whether to 
impose a decontamination priority in the 
proposed rule the Commission stated: 

In fact, the Commission has no reason to 
impose a property insurance requirement 
other than to protect the public health and 
safety. Proceeds from insurance would be 
used both to assure that contamination from 
a reactor immediately after the accident did 
not threaten public health and safety and the 
environment and to eliminate delays and 
degradations to the cleanup process that 
could cause threats to health, safety and the 
environment over time. 

Thus, the rule operates in an area of 
exclusive Federal control. Although the 
State prohibitions at issue do not 
attempt to regulate within this area, they 
prohibit what the Commission's rule 
requires. They would, therefore, be 
preempted because they are in direct 
conflict with Federal law. It should be 
noted that "[f]ederal regulations have no 
less preemptive effect than federal 
statutes." Capital Cities Cable, Inc. v. 
Crisp, 81 L.Ed.2d 580, 589 (1984), quoting 
Fidelity Federal Savings and Loan Assn. 
v. De La Cuesta, 458 U.S. 141 (1982). In 
addition, the State prohibitions concern 
insurance, a matter that the States have 
traditionally regulated. Accordingly, 
Congressional intent to preempt must be 
"clear and manifest." Rice v. Santa Fe 
Elevator Corp., 331 U.S. 218, 230 (1947). 
Such intent is present, however, when 
the requirement of Federal and State 
law are in conflict. See Florida Avocado 
and Lime Growers v. Paul, 373 U.S. 132, 
142-43 (1963); Ferebee v. Chevron 
Chemical Co., 736 F.2d 1529 (D.C. Cir. 
1984), cert. denied, 469 U.S. 1062 (1984). 

A conflict with Federal law arises 
when compliance with both Federal and 
State law is impossible or the State law 
frustrates the accomplishment of a 
Federal objective. Pacific Gas and 
Electric Co. v. State Energy Resources 
Conservation and Development 
Commission, 461 U.S. 190, 204 (1983). In 
Capital Cities, supra, the Supreme Court 
held that an FCC regulation requiring 
cable television operators to carry 
certain broadcast signals without 
alteration preempted an Oklahoma 
constitutional provision prohibiting the 
advertising of alcoholic beverages 
within the State. State law compelled 
deletion of wine commercials, an action 
that Federal law prohibited. Cable 
operators who complied with Federal 
law were subject to criminal prosecution 
under State law. 
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The Court found a conflict based on 
the impossibility of complying with both 
Federal and State law, as well as 
obstruction of the Federal objective of 
increased program diversity. 81 L.Ed.2d 
at 593-94. Similarly, it is impossible for a 
reactor licensee to comply with both the 
Commission's rule requiring the 
purchase of nuclear property damage 
insurance and the State constitutional 
provisions prohibiting the purchase of 
that insurance. In addition, the State 
prohibitions interfere with the Federal 
objective of exclusive Federal regulation 
of reactor safety. Thus, the provisions of 
Federal and State law are clearly in 
conflict. 

This conclusion is consistent with 
recent Supreme Court decisions on 
Federal preemption under the Atomic 
Energy Act, notwithstanding the 
absence of a conflict in those cases. In 
Pacific Gas, supra, the Court upheld 
California's moratorium on the 
certification of new nuclear power 
plants pending Federal approval of a 
demonstrated technology or means for 
the permanent disposal of high level 
radioactive wastes. The Court reasoned 
that, under the Atomic Energy Act, 
Congress provided for a system of dual 
regulation of nuclear-generated 
electricity in which the Federal 
Government maintains complete control 
over reactor safety and the States 
exercise their traditional authority over 
economic questions, such as the need 
for power, type of facilities to be 
licensed, land use, and ratemaking. 
Because the moratorium was based on 
economic rather than safety concerns 
and did not conflict with Federal safety 
regulations, the Court held that the 
California statute was not preempted. 
The Court relied on the fact that the 
moratorium would only affect reactors 
at the planning stage, cautioning that 
"[s]tate regulations which affected the 
construction and opera lion of federally 
approved nuclear power plants would 
pose a different case." 461 U.S. at 223 
n.34. The State prohibitions at issue here 

. affect a reactor licensee's ability to 
comply with the Commission's safety 
requirements. Thus, they would affect 
the operation of a Federally licensed 
reactor and would not escape Federal 
preemption under the rationale of 
Pacific Gas. 

In Silkwood v. Kerr-McGee Corp., 464 
U.S. 238, (1984), the Supreme Court held 
that the Atomic Energy Act does not 
preempt an award of punitive damages 
under State tort law for personal injuries 
or property damage from radioactive 
materials. The Court examined the 
legislative history of the Price-Anderson 
Act and found ample evidence that 
Congress had assumed that remedies 
under State tort law would continue to 
be available to persons injured by 
nuclear incidents. There was no conflict 

with Federal law because licensees 
could pay both Federal fines and State­
imposed punitive damages. Citing a 
failure of proof, the Court declined to 
decide whether an award of damages 
could be so large as to conflict with the 
NRC's policy of avDiding penalties 
which would put a licensee out of 
business or have an adverse effect on 
safety. Thus, the Court did not preclude 
the possibility of Federal preemption in 
an appropriate case based on a conflict 
with Federal law. 

Finally, the Commission rejects the 
notion that a conflict with Federal law 
could be avoided by the licensee's 
option of ceasing to operate the reactor. 
Rather, the Commission believes that in 
analyzing this issue, a court would 
conclude that a conflict exists where the 
licensee's only option is to withdraw 
from its Federally licensed activities. 
This is suggested not only by Pacific 
Gas, supra, but by other Federal 
'preemption cases. See, e.g., Ferebee, 
supra, 736 F.2d at 1541; Douglas v. 
Seacoast Products, Inc., 431 U.S. 265 
(1977); Sperry v. Florida, 373 U.S. 379 
(1963). 

The Commission believes that, where 
a reactor licensee has no reasonable 
alternatives to purchasing nuclear 
property damage insurance, the State 
prohibitions at issue would conflict with 
Federal law. For all the foregoing 
reasons, the Commission concludes that 
its property insurance rule would 
preempt these State prohibitions. 

5. Decontamination Priority 

Summary of Comments: The great 
majority of comments received on the 
proposed rule focused on the NRC's 
proposal to require some form of 
decontamination priority, that is, 
proceeds from insurance should be used 
to decontaminate and clean up after an 
accident before any other purpose such 
as facility restoration or payment of 
investors. 

Although the comments in response to 
the Advance Notice of Proposed 
Rulemaking (ANPRMJ published on June 
24, 1982 (47 FR 27371) evoked a similar 
degree of interest in the issue of 
decontamination priority, comments on 
the proposed rule provide more detail 
and elaboration of the reasons for the 
extensive opposition to the NRC 
proposal. 

The NRC proposal was drafted as a 
modified decontamination priority 4 

4 As proposed, paragraph 50.54(w)[3) reads, "The 
proceeds of this insurance shall be used first to 
decontaminate the licensed reactors before any 
other purpose when and to the extent that such 
decontamination is required to protect public health 
and safety and is so ordered to be used by the 
Director of Nuclear Reactor Regulation." 
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with hope that earlier objections by 
utilities could be ameliorated. In the 
ANPRM, utilities had objected to an 
absolute decontamination priority 
because such a priority: (1) Would 
conflict with trust indenture language 
and fuel leasing agreements that require 
licensees in general to maintain 
sufficient insurance to protect 
bondholders and fuel lessors in case of 
damage to property; (2) would be 
unnecessarily restrictive in allowing 
utilities to respond to an accident and 
thus would inhibit an expedited 
recovery and adversely affect public 
health and safety; (3) could, because of 
reduced investor protection, lead to 
reduce access to funds from investors or 
increased cost of funds; and (4) would 
be unnecessary because of the existing 

1priority offered in the excess layer 
through NEIL-II. (This priority covers 
", .. all expenses necessarily incurred 
in discharging the obligation or liability 
of the Insured(s) to remove debris of and 
to decontaminate the property covered 
by this Policy following direct physical 
damage to such property caused by any 
peril covered under the Underlying 
Property Policy ... " (see NEIL's 
Decontamination Liability and Excess 
Property Insurance Policy, p. 12)). 

Many of these same arguments were 
raised again by commenters in response 
to the modified decontamination 
proposal. Some commenters indicated 
that a modified priority, while not as 
seriously affecting finances as an 
absolute priority, would still have 
substantial adverse impact. This point 
was made most comprehensively by the 
Edison Electric Institute (comment 13) 
and endorsed by several other 
commenters. It stated in part: 

While the EEi recognizes that the 
Commission sought to afford utilities some 
financial flexibility lo respond lo any future 

· accident by giving the Director of Nuclear 
Reactor Regulation the authority to require 
payments under the decontamination priority, 
the sole substantive standard guiding the use 
of this authority is that he may direct 
insurance proceeds be used 'to the extent 
that such decontamination is required to 
protect public health and safety.' ... While 
this approach provides more flexibility than 
an absolute decontamination priority, we 
continue to have serious concerns about this 
proposal. In particular, there seems to be 
virtually no limit upon the discretion of the 
Director, other than the 'public health and 
safety' standard. If an accident were to occur, 
we fear that the Director would immediately 
impose the decontamination priority for all 
insurance proceeds, whether or not all funds 
are necessary to protect public health and 
safety since this step maximizes his future 
options. Once this happens, there would be 
no administrative mechanism to cause a 
reconsideration of this decision. Moreover, 
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the Director is likely to be under pressure 
from multiple sources to (1) require 
decontamination prior to other actions that 
may be appropriate to restore the property to 
operating condition and (2) manage the 
course of repair and clean-up through his 
control of the insurance proceeds. These 
factors cause EEi to fear that the broad 
discretion vested in the Director over the use 
of proceeds from the decontamination 
priority may effectively deprive utilities of 
any of the benefits of property insurance. In 
effect, the Director would become the 
ultimate manager of the decontamination and 
repair operation. 

EEi believes one way to balance the need 
for flexibility to respond to an accident with 
the need to limit the Director's authority over 
property insurance proceeds is to restrict the 
time period in which any order regarding the 
use of proceeds from property insurance for 
decontamination remains in effect. Limiting 
the dura lion of any such order will ensure 
that post-accident response decisions are 
periodically reevaluated as conditions 
change and new information becomes 
available. EEi proposes that the Director's 
initial determination respecting use of the 
property insurance proceeds for 
decontamination shall issue a new order 
regarding the use of such proceeds. This 
second order would remain in effect for no 
more than six months. It could be followed by 
new orders which terminate every six 
months. All such orders should be final 
orders which are subject to judicial review. 
Each should reveal the rationale, basis and 
record which are relied upon support the 
Director's determination. In addition, the 
Director should sequest [sic] only those 
portions of the insurance funds reasonably 
needed for decontamination so that funds 
also would be available to carry out other 
activities necessary to restore the utility's 
property. 

Finally, EEi interprets the Commission's 
proposal to allow the Director to act 
expeditiously without holding hearings since 
that could seriously delay the decisionmaking 
process. In order to avoid any confusion, we 
suggest the Commission confirm our 
understanding of this process. 

Other commenters suggested similar 
problems. For example, by not 
establishing standards or criteria by 
which the Director of NRR is to order a 
decontamination priority, the resulting 
uncertainty would be as unsettling to 
investors as a more rigid priority. 
Further, such an order would probably 
be subject to a protracted review 
process, open to intervention, and might. 
so tie up funds that the cleanup process 
could be hampered and public health 
and safety adversely affected. One 
commenter stated that, although the 
NRC has authority to impose 
decontamination requirements on a 
licensee, it does not have authority "to 
dictate either to insurers or to indenture 
trustees how they are to deal with the 
insurance proceeds" (comment 15). 
Similarly, another commenter suggested 

that requiring a decontamination 
priority would preempt the coverages 
filed by ANI/MAERP with State 
insurance departments and would thus 
be in effect a preemption of State law, a 
result the NRC sought to avoid 
(comment 7, p. 2). 

Another commenter analyzed several 
scenarios in which an accident caused 
varying amounts of damages and the 
resulting actions that probably would be 
taken by the trustee (Comment 15, p. 2): 

If the damaged plant can be reused, 
decontamination would be a necessary 
element of the repair, and the trustee would 
release insurance proceeds. After initial 
decontamination, repairs would proceed 
simultaneously with decontamination. The 
only effect of an order establishing a priority 
for decontamination would be to forbid use 
of the funds acquired from the trustee for 
anything but decontamination. This would 
presumably require the licensee to segregate 
and invest the portion of the insurance 
proceeds trhat would be spent on repairs 
rather than decontamination and to use other 
sources of funds for the repairs. When the 
priority order was lifted, the segregated funds 
could then be used to replace the funds spent 
on repairs. In short, the priority order would 
cause some added bookkeeping without 
serving any useful purpose. 

If the damaged plant could not be restored 
to use, the trustee might refuse to release 
funds for decontamination on the ground that 
they would not be used for repairs or 
replacement. However, the utility could still 
obtain the funds if it could provide additional 
unhanded property. While the utility would 
probably use the funds for decontamination 
without compulsion, NRC could require it to 
do so even in the absence of the proposal in 
§ 50.54(w)(3). 

If the licensee did not have additional 
unbonded property to offer the trustee, it 
could obtain the proceeds only on the basis 
that it would use them to build or acquire 
new public utility property. Thus, an NRC 
priority order would require the use of the 
proceeds for decontamination while the 
indenture would forbid their use for that 
purpose, and the licensee might be unable to 
reach the proceeds. 

This could push the licensee into 
insolvency and possibly bankruptcy. We 
doubt that reorganization would be appealing 
to NRC since it might find itself with the 
responsibility for the cleanup and the 
possibility that in the post-bankruptcy period 
it could not recover the cleanup costs from 
the licensee. 

Absent a priority, the trustee, in its 
discretion, could still refuse to relinquish the 
proceeds if the licensee was unable to 
substitute additional property. But this is not 
a position it would take lightly. Such a step 
could also push the licensee into bankruptcy, 
and the trustee would run the risks that (i) its 
efforts to use the proceeds to benefit 
bondholders would be automatically stayed 
and [ii) it would be forced to turn the 
proceeds over to the licensee or 
reorganization trustee for use in post­
bankruptcy operations. 
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In the case of a possible bankruptcy, we 
believe that, as a practical matter, the 
licensee, its creditors and NRC would have a 
common interest in working out a plan that 
allowed the licensee to continue as an entity 
while decontaminating to the extent 
necessary to protect public health and safety. 
Our analysis is that the proposed priority 
could not facilitate that result and in some 
circumn·stances would impede it. We 
therefore urge that NRC reject 50.54(w)(3). 

A somewhat different conclusion was 
reached by another commenter. This 
commenter suggested two approaches. 
First, perhaps a licensee could "identify 
those decontamination costs which are 
not treatable as capital repairs and 
cause them to be insured separately or 
at least paid separately under existing 
insurance. It may then be possible to 
conclude that such insurance is not 
property insurance which must be 
payable to mortgage trustees." 
(Comment 20, p. 2-3). This approach 
would allow release of a significant 
amount of funds not subject to the 
control of the trustee. Second, funds 
would be released by the trustee if they 
were to be used for repairs that would 
be treated as additions "chargeable to 
plant accounts in accordance with 
sound accounting practice." (Ibid, p. 3) 
However, this commenter concludes, 

To the extent that decontamination 
expenses do not constitute repairs so 
chargeable, the trustee may refuse to release 
the funds unless the Company happens to 
have available property additions which 
have not previously been tendered to the 
trustee. There can certainly be no assurance 
that the Company will have independently 
available property additions to tender to the 
trustee to obtain such release. The Company 
simply may be unable to obtain release of 
funds to expend on decontamination, at least 
to the extent that such expenditures do not 
constitute repairs under the provisions of the 
mortgage. (Ibid, p. 3) 

Other commenters emphasized the 
impact on investor perceptions. One 
commenter indicated that because of the 
lack of clear standards for imposing a 
decontamination priority, bondholders 
probably would not have a 
"significantly greater sense of security 
for their investment than they could 
have had under the 1982 proposal of an 
absolute priority." (Comment 18, p. 4). 
Further, "existing bondholders 
purchased their bonds with an 
understanding that Federal regulatory 
policy would allow utilities to protect 
their investment with insurance." (Ibid, 
p. 5). A letter from Morgan Stanley & Co. 
was enclosed with EEi's comments to 
support this view. This letter states that 
particularly since TMI, investors expect 
that, "in the event of an accident, a 
portion of these insurance proceeds will 
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be available to repair or replace their 
investment." 

Finally, the comment from the 
insurance pools suggested 
that they were able to pay the owner of TM! 
Unit 2 $68 million for loss to their nuclear 
fuel, even though decontamination was 
barely commenced. This contributed to 
regaining financial stability and made it more 
likely that the owners could address the long­
range plans to decontaminate the reactor. 
(Comment 31, p. 2). 

Despite their strong reservations 
about a decontamination priority, 
several commenters proposed ways of 
making such a priority less burdensome. 
Suggested revisions to the proposed rule 
would: (1) Provide specific criteria for 
determining when public health and 
safety is endangered, such as by 
following limits used in 10 CFR Part 20; 
(2) establish "sunset" provisions so that 
the Director's order would last only for a 
specified time, e.g., three to six months 
subject to renewal; and (3) have the 
Director of NRR issue a show cause 
order requiring the licensee to explain 
its prepared work plan and schedule 
and related expenditures are in the 
public interest. Following a hearing on 
the show cause order, the Commission 
could issue a modifica lion of the 
licensee's work plan or schedule. Until 
an order was issued, the licensee would 
be able to proceed with its work plan. 

Others suggested that the term 
"decontamination" be defined. These 
commenters argued that preparatory 
expenditures, such as stabilization costs 
and purchase of equipment and other 
materials necessary for cleanup might 
not be included in the definition of 
decontamination priority. Similarly, the 
degrees of decontamination should be 
tied to avoiding "exposure of the off-site 
public to radiation levels exceeding 
those allowed by NRC regulations" 
(comment 18, p. 6) or should otherwise 
indicate the level above which health 
and safety is endangered (comment 16, 
p. 3). 

One comment addressed the specific 
issue of timing the implementation of a 
decontamination priority to coincide 
with the renewal dates of the policies. 
Because policies issued by NML and 
NEIL-II are, in effect, bilateral contracts, 
changes would be difficult to make 
without mutual consent, or without 
awaiting policy expiration. 

In preparing the proposed rule, the 
NRC relied on comments and proposals 
submitted by the Association of the Bar 
of the City of New York (the 
Association] in response to the 1982 
ANPRM. As indicated in the proposed 
rule (49 FR 44647, Co. 3), the Association 
determined that utility trust indentures 
do not in general give bondholders any 

vested rights to a given amount or type 
of coverage. It also recognized that to 
respond properly to a nuclear accident, 
a licensee may be required to take a 
range of actions apqrt from 
decontamination and debris removal. 
Consequently, this commenter favored 
priority for payment of decontamination 
and debris removal expenses only 
insofar as it is "necessary to remove any 
significant health or safety hazard." The 
Association suggested this goal could be 
accomplished if a regulation were 
properly drawn, although it proposed no 
wording for such a regulation in its 
comments. 

In responding to the proposed rule, 
however, the Association changed the 
focus of its comments. Although the 
Association indicated that it supported 
"in principle the form of 
decontamination priority which the 
Commission has proposed," it believes 
that, "as now proposed, the 
amendments to the Commission's 
property insurance regulations may not 
effectively provide for the 
decontamination priority which the 
Commission desires to achieve ... that 
in the event of a serious nuclear 
accident, the utility's indenture trustee 
may refuse to release property insurance 
proceeds for decontamination or debris 
removal purposes." (Comment 12, p. 5). 

The Association believes that "only 
by restricting payment of insurance 
proceeds to the trustee can there be any 
reasonable assurance that the proposed 
decontamination priority will prove 
effective." (p. 6). Such a restriction of 
payment would not be effective merely 
by payment directly to the utility 
because funds would still be vulnerable 
to creditor delays due to bankruptcy or 
insolvency. The Association perceives a 
fundamental conflict between the 
Atomic Energy Act, NRC regulations, 
and the terms of the license on the one 
hand and the provisions of the 
Bankruptcy Code on the other. The 
Association presents a legal analysis 
and synopsis of the arguments that the 
parties might use in obtaining property 
insurance proceeds and concludes from 
its analysis that 
a decontamination priority can only be 
effectively implemented if the 
decontamination proceeds are paid neither to 
the indenture trustee nor the utility itself but 
rather into a separate trust fund previously 
established for that purpose. The proceeds 
under the insurance policy would be paid to 
the trustee of the trust fund and disbursed to 
pay for costs incurred in decontaminating the 
reactor and removing radioactive debris. The 
remaining amounts, up to the limits of the 
policies. would then be available to pay for 
property damage and these funds would be 
paid to the indenture trustee." (p. 13}. 
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Finally, the Association believes that 
such an approach should not conflict 
with utility indenture provisions 
because such indentures generally 
require a utility to maintain property 
insurance to the same extent as 
companies similarly situated and 
opera ting like properties, and not a 
particular level of coverage. Primary 
policies offered by ANI/MAERP and 
NML would have to be modified 
analogously to the NEIL-II excess 
policy, yielding a hybrid 
decontamination liability and property 
insurance policy. 

NRC Response: The NRC disagrees 
that a decontamination priority would 
conflict with bond indenture language. 
As the Association indicated, such 
language typically would require a 
utility "to insure its property against 
loss or damage to the same extent that 
property of a similar character is usually 
so insured by companies similarly 
situated and operating like properties." 5 

The NRC agrees with the Association's 
conclusion that such language would 
allow the NRC to impose a 
decontamination priority because all 
utility licensees would face similar 
conditions, would be insured "to the 
same extent" and would thus comply 
with indenture language. More recently, 
the Association concluded that, after a 
large accident, conflict between the 
interests of bondholders as represented 
by their trustees on the one hand, and 
the NRC on the other, could seriously 
impede, in some circumstances, 
recovery from an accident. The 
Association's recommended solution, 
i.e., to require all insurance proceeds to 
be deposited in a trust apart from the 
utility or bondholder's trustee, would 
provide additional assurance that funds 
would be available for accident 
decontamination and cleanup but could 
exacerbate this conflict, if imposed. 

The extent to which this conflict 
would adversely affect investor 
perceptions and thus increase utility 
cost of capital and reduce access to 
capital is speculative. It is possible that 
utilities would incur some, perhaps 
significant, increased capital costs if a 
full decontamination priority were 
imposed. However, there are a number 
of factors which should temper the 

'One commenter indicated that its mortgage 
provisions require it to maintain insurance in "a 
reasonable amount against loss or damage by fire 
and from other causes customarily insured against 
by similar companies." [Comment 20). This is not 
appreciably different from the language cited by the 
Association. The staff has attempted without 
success to obtain assistance from the Federal 
Energy Regulatory Commission (FERCJ and others 
to determine the extent to which indenture language 
varies. 
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rational investor's possible disquiet. 
First, as some commenters pointed out, 
the NRC has the authority under 
sections 161, 182(a), and other sections 
of the Atomic Energy Act to impose a 
decontamination priority after an 
accident whether or not such a priority 
is actually spelled out in 10 CFR 
50.54(w). Given this, it can be argued 
that a conflict existed all along, although 
perhaps not known to certain investors. 

Second, investors now are covered for 
a relatively small portion of their 
investment, although it has increased 
from the maximum $300 million 
coverage at the time of the TMI-2 
accident. Because NEIL-II coverage has 
its own decontamination priority, 6 the 
most coverage investors could currently 
expect is $620 million. When compared 
to the $5 billion or more to construct the 
la test nuclear power facilities, an 
investor would be covered for little over 
10% of the value of the investment. The 
NRC doubts that an investor would 
derive security from this limited 
coverage but would tend not to invest if 
an NRC decontamination priority were 
imposed. 

Third, commenters essentially ignored 
in their comments the rapid growth in 
insurance capacity. The NRC cannot 
speculate on whether and to what 
extent capacity will grow further. 
Nevertheless, because of the shortfall in 
coverage as compared to facility value, 
it would be expected that demand for, if 
not supply of, insurance will remain 
high. If capacity continues to grow at a 
pace that substantially exceeds possible 
increases in estimated facility 
decontamination costs, it would be 
expected that investors would find a 
decontamination priority progressively 
less onerous as more funds would be 
made available exceeding those subject 
to a priority. 

Fourth, as some commenters have 
suggested, a decontamination priority is 
only necessary for a scenario in which a 
plant is completely written off and the 
interests of the NRC and indenture 
trustee would conflict to the extent that 
bankruptcy might occur. Without a 
priority, some commenters argue that 
both the NRC and the trustee would 
have incentive to work out a plan "that 
allowed the licensee to continue as an 
entity while decontaminating." 
(Comment 15) Again, the NRC disagrees 
that a decontamination priority would 
destroy that incentive. If the priority 

6 The fact that NEIL-I! itself has a 
decontamination priority raises the question of 
whether NEIL-H's priority would not also conflict 
with bond indenture language. The comments 
directed to this area did not differentiate between 
the adverse effects that the NEIL-I! priority and the 
NRC priority might have. 

itself ever became an impediment to 
accident recovery and resulted 
indirectly in a threat to public health 
and safety, it could be rescinded or 
made part of a broader recovery 
framework as the previous commenter 
discussed. The NRC, no less than the 
investors, would not wish to precipitate 
bankruptcy and so impede accident 
recovery. 

The NRC rejects the argument that a 
decontamination priority would reduce 
flexibility in responding to an accident. 
Obviously, the NRC would not interpret 
a priority in so rigid a manner as to 
preclude prudent practices necessary to 
an orderly decontamination, such as 
equipment purchases, stabilization 
activities, etc. The decontamination 
priority was not meant to be applied 
sequentially in that all expenditures on 
cleanup would have to be made before 
any others. The priority has been 
worded to allow licensee flexibility, 
particularly after a reactor has been 
stabilized after an accident. Despite 
possible utility reluctance, the priority 
should be compatible with the broadest 
range of actions necessary to protect 
public health and safety. Further, the 
decontamination priority is meant to be 
invoked only when there would be 
serious concern over the availability of 
funds for decontamination. 

Although most commenters opposed 
imposition of a decontamination 
priority, many did recommend changes 
to the wording of the priority that would 
make it less onerous. One change, 
suggested with slight variation by 
several commenters, would require that 
a definite time limit be established for 
an order by the Director of NRR. Some 
suggested that a time limit, of three or 
six months duration, could be extended 
as necessary. The NRC agrees that 
periodic reevaluation of the need to 
continue the Director's order is desirable 
and is thus incorporating a variety of 
provisions in the final rule relating to 
duration of the priority. However, the 
NRC believes that, as a practical matter, 
orders for decontamination priority 
would be extended as necessary to 
protect public health and safety. Thus, 
the principal effect of sunset provisions 
would be to allow for additional 
consideration as each order was 
replaced or extended. 

Concerning the matter of hearings, the 
mechanism for imposing the 
decontamination priority would be an 
order to show cause by the Director of 
NRC. The Commission's rules in 10 CFR 
Part 2, Subpart B, afford the licensee the 
right to demand a hearing when the 
NRC staff seeks to impose requirements 
by order. In addition, any person whose 
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interest may be affected by the 
proceeding could request a hearing or 
file a petition to intervene. If the 
Commission followed its usual practice 
of confining the scope of the proceeding 
to whether the order should be 
sustained, only pesons opposing the 
order could request a hearing or petition 
to intervene. Petitioners who did not 
object to the order but might seek 
further corrective measures would lack 
the requisite interest in the proceeding. 
See Bellotti v. NRC, 725 F.2d 1380 (1983). 
Thus as a practical matter, the Director's 
ability to impose the priority without a 
hearing would most likely depend on the 
licensee's response to the order. 

With regard to the commenter's 
concern about delay in the 
decisionmaking process, .the 
Commission notes that, even if a hearing 
were held, insurance proceeds would 
not necessarily be tied up. This is 
because the Commission's authority to 
impose the priority before holding a 
hearing would depend on the 
circumstances. 

Other suggested changes to the actual 
wording of the priority concern the 
definition of the degree to which public 
health and safety should be protected. 
Some commenters recommend defining 
what is meant by protection of public 
health and safety; others suggest 
referencing the radia lion protection 
guidelines used in 10 CFR Part 20. 

The NRC favors tying 
decontamination limits to 10 CFR Part 20 
standards for radiation protection and 
the ALARA principle (as low as 
reasonably achievable). 
Notwithstanding reliance on these 
radiation protection standards, the NRC 
believes it is also necessary to work 
with a decontamination plan tailored 
both to the specific problems and 
characteristics of the particular site 
suffering the accident and to the general 
characteristics that differentiate 
decontamination after an accident from 
decommissioning. This approach would 
allow both the NRC and the licensee 
greater discretion in initiating and 
completing a safe recovery and would 
be particularly desirable because 
accidents are expected to be rare and, to 
a large degree, unique. The NRC also 
believes that some commenters have 
confused the purpose of this rule-to 
provide adequate funds for recovery 
after an accident-with the process of 
accident recovery itself which is more 
thoroughly covered in other parts of the 
NRC's regulations. 

This rule applies to decontamination 
after an accident; it does not encompass 
decommissioning. The NRC realizes that 
there may be an overlapping area of 
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tasks which cannot be defined as 
uniquely decontamination or 
decommissioning. For example, certain 
components would be removed and 
disposed of whether as a result of 
cleanup following an accident or as part 
of decommissioning operations at the 
end of a plant's useful life. The NRC has 
attempted to minimize this overlap, but 
acknowledges that it cannot be 
eliminated. 

The NRC understands, as confirmed 
by ANI officials, that insurers would 
likely pay for activities required or 
components damaged as a result of the 
accident. Insurers would not distinguish 
between accident decontamination and 
decommissioning when paying out 
insurance proceeds, as long as a 
licensees could offer proof of causation 
of damage. 

If a reactor suffered an accident so 
severe that restart would not be 
possible, the reactor would have to be 
decommissioned. In this situation, the 
distinction between decontamination 
and decommissioning would be difficult 
to maintain. For example, a licensee 
could use property insurance proceeds 
for decontamination activities, such as 
removal and disposal of certain 
components, that under normal 
circumstances would clearly be 
considered part of the decommissioning 
process. As a result, the licensee might 
be able to preserve some 
decommissioning funds for other 
purposes following completion of 
decommissioning. Conversely, a 
licensee might try to draw upon funds 
reserved for decommissioning to 
perform decontamination tasks if 
property insurance proceeds were 
expended prior to completion of 
decontamination. 

If an accident were severe enough to 
prevent restart of the reactor, however, 
essentially all of the property insurance 
proceeds would likely be needed for 
decontamination. Because property 
insurance also covers replacement of 
components, equipment, and structures, 
the insurance proceeds would be 
insufficient under current (and likely 
future) limits to cover all replacement as 
opposed to decontamination expenses. 
Thus, it is likely that all property 
insurance proceeds would be paid out 
regardless of whether used for accident 
decontamination or decommissioning 
activities. 

In sum, the Commission is 
implementing a decontamination 
priority further modified to reflect many 
commenters' concerns. The section of 
the rule containing the priority, 19 CFR 
50.54[w)(3), begins by establishing a 
priority for stabilizing the reactor after 
an accident so as to prevent any 

significant risk to the public health and 
safety. After the reactor is safe and 
stable, the licensee is required under 
section 10 CFR 50.54(w)(3)(ii) to submit 
a cleanup plan that identifies all cleanup 
operations necessaNy to bring the 
reactor to the point of decommissioning 
or restart. Various cleanup operations 
are indentified and reference to 10 CFR 
Part 20 occupational exposure standards 
is made so as to differentiate between 
decontamination after an accident and 
decommissioning. Section 10 CFR 
50.54(w)(3)(iii) addresses the scope of 
the decontamination priority. 

With respect to the Association's 
recommendation that all insurance 
proceeds be placed in trust so as not to 
be available to the bondholder's trustee, 
the NRC believes this requirement 
provides additional protection of public 
health and safety. As explained in the 
Association comments, utility bond 
indentures typically require available 
property insurance proceeds to be paid 
directly to the indenture trustee, not to 
the utility. This means that in the event 
of a serious accident, the insurance 
policy proceeds would not be under the 
control of the utility. If the NRC were to 
order the utility to spend all or part of 
the proceeds for protection of the public 
health and safety, the utility would be 
powerless to do so without asking for 
and receiving the proceeds from the 
trustee. 

However, the bondholder trustee 
might not be willing or even legally able 
to release the proceeds. The trustee's 
obligation is not to the public health and 
safety, but to bondholders, and the 
bondholders are interested in preserving 
their investment. Thus, utility indentures 
generally limit the trustee's ability to 
pay insurance policy proceeds to the 
utility to circumstances where the funds 
will be used for repairs to or 
replacement of the damaged property 
and the bondholder's interests will 
thereby be protected. Most importantly, 
if a utility were forced into default 
because of the financial consequences 
of a serious accident, the trustee might 
be legally prohibited from paying policy 
proceeds to the utility. As the 
Association points out and NRC's own 
experience confirms, the NRC's ability 
under the Bankruptcy Code to get 
priority for expenditures of funds for 
safety is very uncertain. For these 
reasons, the Commission is adopting the 
Association's proposed approach to the 
decontamination priority. Thus, 10 CFR 
50.54(w)(4) requires that the policy 
proceeds be paid to a separate trust 
fund established for the sole purpose of 
protecting the public health and safety. 

The NRC also believes that an 
approach worth further evaluation is to 
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seek legislation in Congress that would 
give preference in any bankruptcy 
proceeding to expenditures that mitigate 
threats to public health and safety. The 
NRC is currently studying the feasiblity 
of this approach. 

6. Other Issues 

Summary of Comments: Very few 
comments were received that were not 
related to the previously discussed 
issues. One commenter endorsed NRC's 
position stated in the proposed rule of 
not becoming involved in regulating 
insurance terms and conditions 
(comment 1). Another endorsed the 
NRC's position of not requiring licensees 
to carry coverage from both primary 
insurers [i.e., NML and ANI/MAERP) 
[comment 19). Finally, one commenter 
suggested that the term "financial 
protection" not be used in 10 CFR 
50.54(w)(2). "Financial protection," as 
defined in the Atomic Energy Act and 10 
CFR Part 104, is used in a specific sense 
not meant in Part 50. 

NRG Response: The NRC essentially 
agrees with these comments and is 
incorporating them in the rulemaking. 
The NRC agrees that the term "financial 
protection" might be misleading to some 
in the context used in Part 50. Thus, the 
rule will be revised to use the less 
ambiguous term, "financial security." 

Environmental Assessment and Finding 
of No Significant Environmental Impact 

These amendments to 10 CFR 50.54(w) 
will increase the amount of insurance 
that each commercial reactor licensee is 
required to maintain to clean up a 
licensed reactor site after an accident. 
The amount of required insurance will 
increase from a minimum of $620 million 
currently required to $1.06 billion. The 
rule also adds a requirement that 
proceeds from insurance must be used 
first to stabilize and then decontaminate 
the licensed reactors before any other 
purpose when and to the extent that 
decontamination is required to protect 
public health and safety and is 
consistent with the Commission's 10 
CFR Part 20 radiation protection 
standards. These actions are required to 
provide greater assurance that 
commercial reactor licensees will have 
sufficient funds to clean up their 
reactors following an accident. 
Assurance of these funds is required so 
that public health and safety is not 
adversely affected during the cleanup 
process. Alterna lives to this action 
consist of maintaining the existing rule 
or establishing some other limit of 
insurance. Neither this action nor the 
alternatives to it have any significant 
impact on the environment. No other 
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agencies or persons were contacted for 
this action. 

Consequently the Commission has 
determined under the National 
Environmental Policy Act of 1969, as 
amended, and the Commission's 
regulations in Subpart A of 10 CFR Part 
51, that this rule, if adopted, would not 
be a major Federal action significantly 
affecting the quality of the human 
environment and therefore an 
environmental impact statement is not 
required. Although changes in insurance 
requirements affect the financial 
arrangements of licensees and have 
economic and social consequences, they 
do not alter the environmental impact of 
the licensed activities. As determined in 
the above environmental assessment, 
the alternatives to the proposed action 
likewise do not have any significant 
impact on the environment. No other 
documents related to this proposed 
action exist. The foregoing constitutes 
the environmental assessment and 
finding of no significant impact for this 
final rule. 

Paper Reduction Act Statement 

This final rule does not contain a new 
or amended information collection 
requirement subject to the Paperwork 
Reduction Act of1980 (44 U.SC. 3501 et 
seq.). Existing requirements were 
approved by the Office of Management 
and Budget approval number 3150-0011. 

Regulatory Analysis 

The Commission has prepared a 
regulatory analysis for this regulation. 
This analysis examines the costs and 
benefits of the alternatives considered 
by the Commission. Interested persons 
may examine and copy for a fee the 
regulatory analysis at the NRC Public 
Document Room, 1717 H St. NW., 
Washington, DC. Single copies of the 
analysis may be obtained from Robert S. 
Wood, Office of Nuclear Reactor 
Regulation, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555, 
Telephone (301) 492-8413. 

Backfit Analysis 

This final rule requiring an increase in 
property damage insurance does not 
require "the modification of or addition 
to systems, structures, components, or 
design of a facility; or the design 
approval or manufacturing license for a 
facility; or the procedures or 
organization required to design, 
construct, or operate a facility." 
Accordingly, this action is not a backfit 
as defined in § 50.109. However, the 
staff has prepared an analysis of the 
rule's impact in light of the factors listed 
in§ 50.109(c). This analysis may be 
examined or obtained in the same 

manner as the regulatory analysis 
mentioned previously. 

Regulatory Flexibility Certification 

As required by the Regulatory 
Flexibility Act of 1980 (5 U.S.C. 605[b)), 
the Commission cei:tifies that this rule 
will not have a significant economic 
impact on a substantial number of small 
entities. 

This rule affects only the licensing 
and operation of nuclear power plants. 
The companies that own these plants do 
not fall within the scope of the definition 
of "small entities" set forth in the 
Regulatory Flexibility Act or the Small 
Business Size Standards set out in 
regulations issued by the Small Business 
Administration at 13 CFR Part 121. 

List of Subjects in 10 CFR Part 50 

Antitrust, Classified information, Fire 
prevention, Incorporation by reference, 
Intergovernmental relations, Nuclear 
power plants and reactors, Penalty, 
Radiation protection, Reactor siting 
criteria, Reporting and recordkeeping 
requirements. 

For the reasons set out in the 
preamble and under the authority of the 
Atomic Energy Act of 1954, as amended, 
the Energy Reorganization Act of 1974, 
as amended, and 5 U.S.C. 553, and the 
NRC is adopting the following 
amendment to 10 CFR Part 50. 

52 FR 31601 
Published 8/21/87 
Effective 8/19/87 

Statement of Organization and General 
Information 

See Port 1 Statements o! Consideration 

52 FR 41288 
Published 10/27/87 
Effective 11 /27 /87 

10 CFR Part 50 

Modification of General Design 
Criterion 4 Requirements for 
Protection Against Dynamic Effects of 
Postulated Pipe Ruptures 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Commission is amending 
its regulations to broaden the scope of a 
recent modification to General Design 
Criterion 4 (GDC-4). The amendment 
would allow the removal of numerous 
pipe whip restraints and jet 
impingement barriers as well as other 
related changes in all reactor types. 
Implementation of the amendment will 
increase safety since inadvertent 
restriction of pipe growth due to thermal 
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expansion and associated stresses 
leading to pipe cracking is avoided. 
Also, the duration of inservice 
inspection will be reduced, yielding 
substantially less occupational 
exposures. 
EFFECTIVE DATE: November 27, 1987. 
ADDRESSES: Copies of the written public 
comments are available for public 
inspection and copying for a fee at the 
NRC Public Document Room at 1717 H 
Street NW., Washington, DC. 
FOR FURTHER INFORMATION CONTACT: 
John A. O'Brien, Office of Nuclear 
Regulatory Research, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555, Telephone (301)443-7854. 
SUPPLEMENTARY INFORMATION: 

Table of Contents 

!. Background 
II. Scope of Rulemaking 
Ill. Final Rule 
IV. Acceptance Criteria 
V. Invitation to Comment 
VI. Issues Analysis 
VII. Availability of Documents 
VIII. Finding of No Significant Environmental 

Impact: Availability 
IX. Paperwork Reduction Act Statement 
X. Regulatory and Backfit Analyses 
XI. Regulatory Flexibility Act Certification 
XII. List of Subjects in 10 CFR Part 50 

On July 23, 1986, the Commission 
published a proposed rule on the board 
scope modification to General Design 
Criterion 4 of Appendix A, 10 CFR Part 
50 (51 FR 26393). This proposed rule 
contained a summary of the acceptance 
criteria which the Commission had 
developed. A 60-day public comment 
period was allowed. Twenty-eight 
written comments were received from 
utilities, reactor vendors, architect­
engineering companies, industry groups, 
consulting firms and a citizen group. 
There was no overt opposition to the 
proposed rule; each commenter 
supported the proposed rule or its intent 
either in part or entirely. However, the 
citizens group expressed certain legal 
reservations which are addressed below 
in issues 20 and 21. A compilation of the 
twenty-one issues raised as a result of 
public comments and the accompanying 
Commission response is given under 
Issues Analysis. The text of the final 
rule is identical to the text of the 
proposed rule. The final rule should be 
applied consistently with the guidance 
in this Supplementary Information. 

I. Background 

Background to this rulemaking can be 
found in the limited scope modification 
to GDC-4 published as a proposed rule 
in the Federal Register on July 1, 1985 (50 
FR 27006). Research performed by the 
NRC and industry, coupled with 
operating experience, has indicated that 
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safety can be negatively impacted by 
the placement of protective devices such 
as pipe whip restraints near certain 
piping. The Commission adopted a two­
step approach to the modification 
because safety improvements could be 
quickly realized without extensive and 
time consuming review and discussion if 
the scope were initially limited to the 
primary main loop piping of PWRs. The 
Commission decided not to defer the 
limited application of leak-before-break 
technology while the detailed provisions 
of the acceptance criteria were being 
reviewed and approved. Many near 
term operating license (NTOL) nulcear 
power plant units and operating nuclear 
power plant units had requested 
exemptions from the requirements of 
GDC-4 and could benefit from the 
limited scope rule. A broader 
application of leak-before-break 
technology requires adoption of the 
general criteria published in NUREG-
1061, Volume 3, Chapter 5, November 
1984, entitled "Report of the U.S. 
Nuclear Regulatory Commission Piping 
Review Committee, Evaluation of 
Potential for Pipe Breaks". 

II. Scope of Rulemaking 

This rulemaking modifies General 
Design Criterion 4 to the extent that 
dynamic effects of pipe ruptures in 
nuclear power units may be excluded 
from the design basis provided it is 
demonstrated that the probability of 
pipe rupture is extremely low under 
conditions consistent with the design for 
the piping. 

Dynamic effects of pipe rupture 
covered by this rule are missile 
generation, pipe whipping, pipe break 
reaction forces, jet impingement forces, 
decompression waves within the 
ruptured pipe and dynamic or nonstatic 
pr·essurization in cavities, 
subcompartments and compartments. 
However, cavities, subcompartments 
and compartments necessary to the 
containment function are not affected by 
this modification. 

To retain high safety margins, the 
application of leak-before-break 
technology to various piping systems 
should not decrease the capability of 
_containments to perform their function 
of isolating the outside environment 
from potential leaks, breaks, or 
malfunctions within the containment. 
Containments will continue to be 
designed to accommodate loss of 
coolant accidents resulting from breaks 
in the reactor coolant pressure boundary 
up to and including a break equivalent 
in size to the double-ended rupture of 
the largest pipe in the reactor coolant 
system. Also, the functional design for 
emergency core cooling systems still 
retain.s nonmechanistic pipe rupture. 
Environmental qualification of electrical 
and mechanical equipment is discussed 
under issue 4 below. 

This amendment to GDC-4 allows 
exclusion from the design basis of 
dynamic effects associated with high 
energy pipe rupture by application of 
leak-before-break technology. Only high 
energy piping in nuclear power units 
that meets rigorous.acceptance criteria 
is covered. High energy piping is defined 
as those systems having pressures 
exceeding 275 psig or temperatures 
· exceeding 200 'F. 

Studies completed by Lawrence 
Livermore National Laboratory under 
contract to the NRC indicate that 
adverse safety implications can result 
from requiring protective devices to 
resist the dynamic effects associated 
with postulated pipe rupture. The 
placement of pipe whip restraints 
degrades plant safety when thermal 
growth is inadvertently restricted, 
reduces the accessibility for and 
effectiveness of inservice inspection, 
increases inservice inspection radiation 
dosages and adversely affects 
construction and maintenance 
economics. 

III. Final Rule 

The final rule consists of a substitute 
sentence at the end of GDC-4 (replacing 
the sentence introduced by the limited 
scope rule) permitting the use of 
analyses to exclude dynamic effects of 
pipe ruptures in all high energy piping in 
all nuclear power units. A deterministic 
fracture mechanics evaluation is 
mandatory. Evaluations of the potential 
for water hammer, corrosion, creep 
damage, fatigue, erosion, environmental 
conditions, indirect failure mechanisms 
and other degradation sources which 
could lead to pipe rupture are also 
required. In order to demonstrate that 
the probability of fluid system piping 
rupture is extremely low, applicants and 

-licensees may follow procedures and 
acceptance criteria developed by the 
staff. 

The supporting safety analysis must 
demonstrate from the results of a 
fracture mechanics analysis that a 
substantial range of stable pipe crack 
sizes can exist for an extended period 
which provides detectable leaks, and 
that the fluid systems piping will not 
rupture under these conditions 
consistent with the design basis for the 
piping. 

The language of the rule specifies 
"conditions consistent with the design 
basis for the piping." The design basis 
for piping means those conditions 
specified in the FSAR. as amended, and 
may include 10 CFR Part 50 (especially 
the General Design Criteria in Appendix 
A to Part 50), applicable sections of the 
Standard Review Plan, Regulatory 
Guides and industry standards such as 
the ASME Boiler and Pressure Vessel 
Code. 

The term "extremely low" is used in 
this amendment to GDC-4 with 
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reference to the probability of fluid 
system pipe rupture. For reactor coolant 
loop piping, a representative value 
which would qualify as "extremely low" 
would be of the order of lE-6 per 
reactor year when all rupture locations 
are considered in the fluid system piping 
or portions thereof. For other piping, 
representative values will be developed 
consistent with this definition as the 
need arises. Alternatively, a 
deterministic evaluation with verified 
design and fabrication, in addition to 
adequate inservice inspection, can meet 
the extremely low probability criterion. 
The deterministic evaluation is based on 
the requirement that structures and 
components are correctly engineered to 
meet the applicable regulations and 
NRC-endorsed industry codes. 

This rulemaking will introduce an 
inconsistency into the design basis by 
excluding the dynamic effects of 
postulated pipe ruptures while still 
retaining nonmechanistic pipe rupture 
for emergency core cooling systems, 
containments, and environmental 
qualification (see issue 4 below for 
additional information on potential 
relaxation with respect to 
environmental qualification). The 
Commission recognizes the need to 
address whether and to what extent 
leak-before-break analysis techniques 
may be used to modify present 
requirements relating to other features 
of facility design. However, this is a 
longer term evaluation. For the present, 
the rule allows the removal of plant 
hardware which it is believed negatively 
affects plant performance and safety, 
while not affecting emergency core 
cooling systems, containments, and 
environmental qualification. The 
Commission's primary justification for 
this rulemaking rests with its statutory 
responsibility to ensure an adequate 
level of protection of the public health 
and safety. This action also rests upon 
advances in the state of knowledge and 
technology that allow the Commission 
to better focus its regulatory 
requirements so as to improve safety of 
plant personnel. The Commission. 
decided to quantify the degree to which 
overall safety was improved by this 
action, and to set forth those economic 
impacts associated with these safety 
benefits. These are highlighted below. 

For existing PWRs, considering 
primary coolant loops only, cost savings 
of $186 million and reductions of 34,000 
man-rem are estimated for a population 
of 85 PWRs. These figures do not 
include savings resulting from redesign 
of heavy component supports. One 
licensee taking advantage of the limited 
scope modification of GDC-4 has 
estimated a per plant cost savings of $20 
million and reduced worker exposures 
of about 2,000 man-rem associated with 
a redesign of reactor coolant pump 
supports. 
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The above-mentioned value-impacts 
were realized under the already 
published limited scope amendment to 
GDC-4. Additional benefits which can 
be achieved under this broader 
amendment are discussed below. 

For existing BWRs, considering only 
recirculation loop piping, cost savings of 
$30 million and reductions of 8,600 man­
rem are estimated for a population of 38 
plants. 

In existing PWRs and BWRs, offsite 
ris~ is estimated to be insignificantly 
impacted, or if credit is taken for 
improved inservice inspection and 
enhanced safety, to be reduced by an 
unquantified amount. 

The Commission has not quantified 
situations in existing plants other than 
those discussed above; however, it is 
believed that other high energy piping 
will also indicate favorable value­
irnpacts. 

Value-impacts resulting from this rule 
are greatest for future plants, where 
estimated costs can be reduced 
approximately $100 million per unit. Of 
this sum, about $30 million are direct 

·costs and the balance sterns from 
reduced financing costs and improved 
scheduling. Reduction in worker 
radiation exposures varies from plant to 
plant, but is in the range of 300 to 800 
man-rem. Offsite risk is believed to 
decrease by an unquantified amount due 
to improved effectiveness of inservice 
inspection and enhanced safety. The 
above quoted figures are based 
primarily on the elirnina tion of pipe 
whip restraints and jet impingement 
barriers and do not treat other facility 
.changes that could result from this rule. 

IV. Acceptance Criteria 

The Commission developed a new 
Standard Review Plan Section 3.6.3 
which gives more details on how 
applicant and licensee submittals will 
be evaluated. This document has been 
issued for public comment (52 FR 32626) 
prior to being adopted by the 
Commission. The Commission may also 
develop at some future time a 
Regulatory Guide after experience is 
gained with the use of SRP 3.6.3. 

V. Invitation to Comment 

Comment was invited on the following 
topics in the proposed broad scope 
amendment to GDC-4. 

1. Value-impacts associated with this 
expanded modification to GDC-4, with 
particular reference to experience with 
the use of pipe whip restraints and jet 
impingement shields near nuclear 
reactor piping. (The value-impact 
analysis prepared by Lawrence 
Livermore National Laboratory is 
available for inspection and copying for 
a fee in the NRC Public Document 
Room, 1717 H Street NW., Washington, 
DC.) 

2. The scope of piping which could or 
should be affected, supported by 
technical justification. 

3. The decision to limit impacts of this 
modification of GDC-4 to only dynamic 
effects associated with pipe rupture. 

4. The acceptance criteria which the 
Commission proposes to use to evaluate 
whether leak-before-break technology is 
applicable to specific situations. 

5. Acceptable allowables for pipe­
connected component supports which 
would provide adequate assurance that 
component support failure would not be 
a source of the pipe rupture loads being 
eliminated from the design basis. 

6. The imposition of a temperature 
limitation as a way of avoiding concerns 
with creep damage. 

VI. Issues Analysis 

Issue 1: Margins for leak detection 
should not be rigidly fixed but should be 
based on uncertainties for each 
particular situation. 

Commission Response: In the 
Commission's proposed acceptance 
criteria, the postulated through-wall 
crack used in the deterministic fracture 
mechanics evaluation is based on a 
detection margin of ten with respect to 
the leakage from the postulated crack. 
The Commission agrees that the 
selection of the margin should be 
derived from the uncertainties involved. 
As noted in issue 7 of the final limited 
scope-GDC-4 r-ule (51 FR iz°5i:iz, ApriT11.-- -
1986), the Commission recognizes that 
the measurement or determination of 
leakage from a system under pressure 
involves uncertainties for which margins 
are needed. Cornrnenters suggesting 
relaxation in the detection margin cited 
only limited sources of uncertainty such 
as material properties and calculated 
flow rates through a crack. Other 
sources of uncertainty not mentioned 
include plugging of the crack with 
particulate material over time, stresses 
and number of cycles, and uncertainties 
associated with personnel and 
instruments used to detect leakage. For 
the present, the Commission will retain 
the leak detection margin of ten unless 
detailed evidence can be presented for 
other values. The Commission may 
require administrative controls to 
enforce adequate implementation of 
leakage detection and monitoring. 
Additionally, the Commission may 
undertake recurring inspections to verify 
that leakage detection and monitoring 
satisfy leak-before-break requirements. 

Issue 2: Margins on loads and leakage 
crack sizes used in the deterministic 
fracture mechanics evaluation should be 
relaxed. 

Commission Response: The 
Commission acknowledges that there 
are many situations where the margin is 
not required on loads resulting from the 
design basis piping analyses. However, 
there are situations where the 
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uncertainty in the total procedure, 
including stress analyses and fracture 
mechanics evaluations, warrants some 
margin [see issue 7 below). Applicants 
or licensees must maintain the margin 
on loads at 1.4, except when the 
deadweight, thermal expansion, 
pressure, seismic inertial and seismic 
anchor motion loads are combined 
based on individual absolute values. In 
this case, the margin on loads may be 
reduced to 1.0. The evaluation of seismic 
anchor motion loads at SSE conditions 
may be omitted when these loads are 
shown to be small at DBE conditions. 

The Commission believes that, 
because of uncertainties associated with 
flaw geometry and the different 
analytical procedures, the margin 
between the leakage crack size and 
critical crack size stated in the proposed 
rule should not be reduced below the 
value of two. 

Issue 3: The acceptance criteria 
should refer to "crack detection" rather 
than "leakage detection". 

Commission Response: The fracture 
mechanics evaluation outlined in the 
Commission's acceptance criteria 

.examines a postulated throughwall flaw 
which may grow under service and 
.earthquake loads. The size of the 
postulated flaw for fracture mechanics 
evaluation purposes depends on the 
ability to detect the presence of the flaw 
during service with an adequate margin 
for detection. The standard methods to 
detect the throughwall flaw during 
service depend on the magnitude of flow 
or leakage through the flaw. Therefore, 
the methodology has to be based upon 
leakage detection rather than crack 
detection. 

Issue 4: Leak-before-break technology 
should be extended to relax pipe rupture 
requirements for containment design, 
emergency core cooling systems and 
environmental qualification of electrical 
and mechanical equipment. 

Commission Response: This was 
addressed as issue 3 in the final limited 
scope GDC-4 rule (51 FR 12502). The 
Commission plans to consider whether 
environmental qualifica lion 
requirements can be modified based 
upon leak-before-break technology. The 
Commission does not intend to consider 
near-term changes to emergency-core 
cooling system and containment design 
:bases as discussed in the Final Rule 
·section of this SUPPLEMENTARY 
INFORMATION. 

When leak-before-break technology is 
applied to dynamic effects design bases, 
these effects are reduced to zero; there 
are no replacement dynamic effects 
postulated. However, environmental 
qualification design bases cannot be 
reduced to zero when leak-before-break 
technology is applied to piping. The 
postulated pipe rupture has served as a 
convenient and conservative umbrella 
covering many sources of environmental 
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qualification design bases, such as 
breaches in the fluid system pressure 
boundary from failed pump seals, 
leaking valve packings, flanged 
connections, bellow, manways, rupture 
disks and throughwall cracks. Thus, in 
applying leak-before-break technology 
to environmental qualification, the 
Commission faces the task of developing 
a replacement environmental 
qualification design basis. 

The Commission is not prepared at 
this time to propose new environmental 
design criteria for temperature, pressure, 
humidity and flooding. If it can be 
shown that it is beneficial to apply leak­
before-break technology to 
environmental qualification, another 
modification to GDC-4 would be 
proposed. In the interim, the 
Commission recognizes that situations 
may arise where justification can be 
developed by the industry for 
alternative equipment qualification 
requirements. Such justifications, if 
accepted by the Commission pursuant to 
the existing exemption process, would 
aliow a limited number of case-by-case 
relaxations in environmental 
qualification requirements. The 
Commission encourages the 
development of generic alternative 
equipment qualification design bases by 
the industry. This could support future 
amendments to GDC-4 and other 
affected requirements addressing 
environmental qualification. 

Issue 5: Can minor modifications of 
piping systems not related to the 
exclusion of dynamic effects be made 
without examining impacts on the 
original leak-before-break evaluation? 

Commission Response: The original 
·leak-before-break evaluation must be 
applicable for the life of the plant. 
Changes in configuration or operating 
conditions must be examined to 
-determine impacts on the validity of the 
original leak-before-break evaluation, 
particularly as to how stresses are 
influenced. The Commission believes 
that many minor modifications, such as 
changing piping insulation, can be made 
without affecting the original analysis. 
However, modifications which are not 
minor in scope as for example when the 
number or type of pipe supports are 
changed extensively, require an 
evaluation of the applicability of the 
original leak-before-break analysis. 

Issue 6: Leak-before-break should be 
mandatory for plants which have not yet 
received their construction permit. 

Commission Response: The 
Commission believes that economic and 
operational considerations will motivate 
many utilities to apply leak-before-break 
technology. While it is estimated that an 
unquantified reduction in public risk 
results from this rule, the actual scope of 
piping contributing to the reduction will 
vary from plant to plant. The 
Commission encourages the use of high 

quality piping which does not require 
pipe whip restaints and jet impingement 
barriers. For any new application, the 
Commission would permit the applicant 
to decide whether or not to use leak­
before-break technology. 

Issue 7: Leak-before-break technology 
should be applicable to discrete 
locations. There should be no 
requirement that leak-before-break 
technology be applicable only to an 
entire piping system or analyzable 
portion thereof. 

Commission Response: Standard 
Review Plan [SRP) Section 3.6.2 of 
NUREG--0800 has been used for more 
than a decade to postulate the number 
and location of pipe ruptures in nuclear 
power plants. SRP 3.6.2 ignores or treats 
indirectly many factors, such as material 
properties, potential corrosion, and the 
potential for water hammer, which 
actually determine where and whether 
pipe rupture will occur: Leak-before­
break procedures explicitly treat these 
factors. The Commission will not 
commingle SRP 3.6.2 with more 
advanced leak-before-break 
methodology. Leak-before-break is 
intended to be a substitute for SRP 3.6.2 
only when all breaks in a fluid system 
piping are eliminated. This avoids 
consideration of synergistic effects, that 
is, the effects of a pipe break at one 
location on another potential break 
location. 

Additionally, the Commission, through 
long term and extensive piping research 
programs, has become aware that 
differences exist between analytically 
calculated stresses and actual stresses 
occurring at discrete locations in piping. 
The differences between calculated and 

· actual stresses usually stem from 
difficulties in modeling pipe supports 
under dynamic and static environments. 
Leak-before-break will be applied only 
to an entire fluid system piping or 
analyzable portion thereof. 

Issue 8: Creep should not be an issue 
in applying leak-before-break 
technology. 

Commission Response: This rule gives 
guidance for reactors other than light 
water reactors. Creep can be an issue 
for gas and metal cooled reactors. 
Normally, creep damage is not an 
important concern in light water 
reactors. 

Issue 9: Extensive materials testing 
requirements should be relaxed. The use 
of generlc materials properties should be 
permitted. 

Commission Response: The ductile 
piping fracture mechanics analysis 
techniques that are applied in the leak­
before-break assessment are strongly 
dependent on the material tensile 
properties and material resistance to 
crack extension. The material testing 
requirements are necessary to provide 
reliable assessments of margins against 
unstable flaw extension when case-by-
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case leak-before-break analyses are 
performed. 

However, if archival materials are not 
available or if actual plant material 
properties cannot be defined practically, 
generic plant specific or industry wide 
material data bases can be assembled 
and used to define the required material 
tensile and toughness properties. To 
provide an acceptable level of 
reliability, plant specific generic data 
bases must be reasonable lower bounds 
for sets of compatible material tensile 
and toughness properties associated 
with actual materials at the plant. Any 
industry generic data base must be a 
reasonable lower bound for the 
population of material tensile and 
toughness properties associated with 
anyTndividuai material specification 
(e.g., A106 Grade B), material type [e.g., 
austenitic steel), or welding procedure. 
Except as indicated in the Commission 
response to issue 13, industry generic 
data bases for the range of piping 
materials in light water reactors have 
not been assembled and proposed for 
leak-before-break analyses. Industry 
groups are encouraged to assemble and 
use reliable generic data bases so that 
analyses and evaluations can be 
performed efficiently and effectively. 

Issue 10: The temperature limitation of 
750°F should not be adopted for 
evaluation of creep damage. 

Commission Response: The 
temperature limitation of 750°F is 
revised as follows: for ferritic steel 
piping, the temperature limitation will 
be 700°F; for austenitic steel piping the 
temperature limitation will be 800°F. 
These values more accurately reflect the 
creep performance of piping and are in 
accord with the ASME Code. Recent 
experience in fossil fuel plants operating 
at temperatures over 1000°F has 
indicated that creep-related ruptures in 
large diameter piping may not be low 
probability events, and suggests 
deficiencies in creep design standards 
after a service life of ten years or 
greater. Until creep behavior after long 
service intervals is better understood, 
the Commission will retain the 
temperature limitations cited above. 

Issue 11: Delete the words "reviewed 
and approved by the Commission" from 
the text of the rule. 

Commission Response: This comment 
is rejected. Leak-before-break 
technology is applicable only to high 
quality piping which is maintained in a 
high quality condition. Since much of the 
plant's piping is custom designed, the 
Commission would have to undertake 
detailed case-specific review to 
determine that acceptable standards of 
quality are achieved and maintained, 
and that the analyses meet the 
Commission's requirements. Detailed 
reviews are especially needed in piping 
other than PWR primary coolant loops 
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to assure that failure mechanisms such 
as water hammer, corrosion, erosion, 
fatigue, and creep are not significant 
contributors to the potential for pipe 
rupture. Additionally, factors such as 
leakage detection, material properties 
and environmental conditions are more 
variable outside PWR primary coolant 
loops, and possible misuse of leak­
before-break technology can occur, 
unless careful review and evaluation of 
these aspects are performed by the 
Commission. Consequently, the words 
"reviewed and approved by the 
Commission" were added specifically to 
ensure that a careful evaluation 
enforcing the Commission's rigorous 
acceptance criteria would be performed 
for each individual request from 
licensees and applicants. 

The adopted revision of GDC-4 
requires NRC review and approval of 
the analyses on which the elimination of 
dynamic effects are based. As reflected 
in the limited scope rule (51 FR 12502), 
which is replaced by the adopted broad 
scope rule, the NRC has previously 
reviewed and approved the application 
of leak-before-break technology for 
eliminating design basis dynamic effects 
of postulated ruptures in PWR primary 
loop piping. No additional review and 
approval by the Commission in these 
cases is required under the adopted 
broad scope rule for elimination of 
design basis dynamic effects of 
postulated ruptures in PWR primary 
loop piping provided the conditions set 
forth in the Supplementary Information 
accompanying the rule (51 FR 12502) are 
satisfied. 

The proposed broad scope 
amendment (51 FR 26397, July 23, 1986) 
also stated that "Modifications of the 
licensed plant design of operating plants 
may involve an unreviewed safety 
question under 10 CFR 50.59 * * *. A 
simple removal of pipe whip restraints 
and jet impingement barriers would not 
involve an unreviewed safety question." 
The meaning of this last sentence is that 
after analysis reviewed and approved 
by the Commission demonstrate that the 
probability of fluid system piping 
rupture is extremely low, then, without 
prior approval, pipe whip restraints and 
jet impingement barriers may be 
removed. Pipe whip restraints and jet 
impingement barriers cannot be 
removed, however, without conducting 
an appropriate leak-before-break 
evaluation, submitting the evaluation for 
Commission review and obtaining 
Commission approval. Moreover, 
removal of a pipe whip restraint which 
also serves as a seismic restraint would 
not be a "simple" removal of a pipe 
whip restraint and, therefore, would 
involve an unreviewed safety question. 

Issue 12. How is the demonstration of 
extremely low probability made for 
indirect sources of pipe rupture? 

Commission Response: Indirect 
sources of pipe rupture, as discussed in 

the plant FSAR, are investigated by 
applicants and utilities. These include 
seismic events and system 
overpressurizations due to accidents 
resulting from human error, fires or 
flooding which cause electrical and 
mechanical control,.5ystems to 
malfunction. The analysis of indirect 
sources should also confirm that 
snubber failure rates are maintained at 
·a low rate.-corniilfance with- the snubber 
surveillance requirements of the 
technical specifications can be used to 
demonstrate that snubber failure rates 
are low. Missiles from equipment, 
damage from moving equipment and 
failures of systems or components in 
close proximity to the piping are 
investigated as well. The results of prior 
analyses conducted to show compliance 
with Commission regulations can be 
applicable to potential sources of 
indirect pipe rupture. 

Issue 13. It is recommended that 
adequate material toughness be 
demonstrated when limit load analysis 
is applied and that the margin of three 
be on the applied force and moment 
combined rather than just on moment. 
The limit load analysis procedures in 
ASME Code, Section XI, Appendix C, 
Winter 1986 Addenda, should be 
allowed. 

Commission Response: The 
Commission is revising its requirements 
on limit load analysis procedures as 
stated in the proposed amendment to 
GDC-4 (51 FR 26393). The new 
requirements do not contain the 
arbitrary margin of three on applied 
moment, but instead are based on an 
experimentally verified ASME approved 
procedure. 

During preparation of NUREG-1061, 
Volume 3, there was significant 
uncertainty associated with reliable 
application of limit load analysis for 
austenitic steel, especially in the case of 
submerged arc welds (SAW) and 
shielded metal arc welds (SMAW). This 
uncertainty led to restrictions on the use 
of limit load analysis and application of 
methods originally used as the basis for 
IWB-3640 in Section XI of the ASME 
Code. 

Recently, the ASME Code approved 
revised evaluation procedures for 
austenitic steel piping (see Appendix C 
of Section XI); these procedures 
incorporate methods to account for 
reduced toughness associated with 
SAW and SMAW. The Commission has 
concluded that the evaluation method in 
Appendix C of Section XI (including the 
tensile and toughness properties defined 
for base metal and welds) is acceptable 
when performing leak-before-break 
analyses for austenitic steel piping, 
provided the margins presented in the 
Commission response to issues 1 and 2 
are met. The value of flow stress used 
with this method will be evaluated by 
the Commission. Because generic 
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evaluation procedures and materials 
properties have not yet been approved 
for ferritic piping by the ASME Code or 
the NRC, leak-before-break analysis for 
ferritic piping will continue case-by-case 
until approved Code procedures are 
available. 

Issue 14: Leak-before-break should not · 
be limited to high energy piping. 

Commission Response: The 
Commission's rules require postulated 
pipe ruptures only in high energy piping. 
There is no reason to apply leak-before­
break technology in_moderate energy 
piping because there are no postulated 
pipe ruptures in such fluid system 
piping. 

Issue 15: Strict adherence to 
Regulatory Guide 1.45 should not be 
required outside the containment. 

Commission Response: The 
Commission does not require and did 
not intend to suggest the need for strict 
adherence to Regulatory Guide 1.45 
outside the containment. The proposed 
rule stated only that"* * * leakage 
detection requirements equivalent to 
Regulatory Guide 1.45 must be satisfied 
for all piping within the scope of this 
rule." Scheduled operator walkdowns 
can be used as a means of leak 
detection outside the containment. 

Issue 16: Older operating plants 
should not be held to the requirement 
that heavy component supports should 
meet ASME Code allowables as a 
condition for applying leak-before­
break. 

Commission Response: The use of 
ASME Code allowables for heavy 
component supports of older operating 
plants as a condition for applying leak­
before-break technology is not required. 
However, when heavy component 
supports are redesigned excluding the 
dynamic effects of pipe rupture, current 
·industry codes (such as the ASME or 
AISC code) may be required. 
Additionally, current NRC criteria for 
calculating seismic loads (coupled with 
the already existing SSE) may also be 
required. For example, a simple 
replacement of high strength fasteners 
with more ductile fasteners of lower 
yield strength would not require changes 
in the industry codes or seismic criteria 
from that used in the original design. On 
the other hand, modification of the 
heavy component supports that involves 
redesign and removal of snubbers in 
early vintage plants would require use 
of current industry codes and NRC 
seismic criteria. Dynamic effects from 
pipe ruptures in branch connections 
must be considered if the branch 
connections do not qualify for leak­
before-break. In heavy component 
support redesign, improved functional 
reliability must be demonstrated for any 
changes made. Structural capacity 
associated with the original steel and 
concrete, including struts, columns, 
pedestals, hangers, trusses and skirts 
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cannot be diminished in the support 
system of operating plants or plants 
under construction. Redesigns will be 
limited to replacing high strength 
fastener material and reducing the 
number and capacity of snubbers. 
Applicants and licensees undertaking 
heavy component support redesign, with 
dynamic effects of pipe rupture 
eliminated, should use independent 
design and fabrication verification -
procedures to minimize design and 
construction errors. Displacements and 
rotations resulting from potential failure 
of redesigned lateral (horizontal] 
supports should not lead to the rupture 
of piping connected to the reactor 
coolant loop heavy components. 

Issue 17: Additional guidance is 
needed on the acceptability of remedial 
stress enhancement programs such as 
induction heating as it pertains to stress, 

. corrosion, cracking, residual stress 
states and sensitization. 

Commission Response: The rule 
precludes leak-before-break evaluations 
for systems that have materials that are 
susceptible to intergranular stress 
corrosion cracking (IGSCC]. The 
Commission recognizes that remedial 
residual stress improvement treatments 
are effective in reducing susceptibility to 
IGSCC. However, remedial stress 
improvement treatments of 
nonconforming materials alone do not 
provide a sufficient basis to support 
leak-before-break evaluations in the 
context of this rule. The Commission 
would, however, review such 
evaluations case-by-case if hydrogen 
water chemistry were used as an 
adjunctive measure with the remedial 
stress improvement treatments. 
Practices with regard to facility water 
chemistry would be an additional factor 
considered in the review. 
Nonconforming piping with any planar 
flaws in excess of the standards in IWB 
3514.3 of Section XI of the ASME Code 
would not be permitted to use leak­
before-break analyses. However, 
nonconforming piping that has been 
treated by two mitigating methods may 
qualify for leak-before-break if the 
piping contains no flaws larger than 
those permitted by IWB 3514.3 of 
Section XI of the ASME Code. If piping 
has been repaired by weld overlays, 
leak-before-break technology cannot be 
applied. 

Issue 18: The fracture mechanics 
approach should not require that the 
location of highest stress utilize the 
poorest material properties. 

Commission Response: The proposed 
rule stated that, in conducting the 
deterministic fracture mechanics 
evaluation, investigators would 
"identify the location(s) at which the 

highest stresses coincident with poorest 
materials properties occur * * *". This 
sentence should have read "identify the 
location(s] which have the least 
favorable combinations of high stress 
and poor material properties * * *". 
The Commission did not intend to 
combine the highest stresses at one 
location with the poorest material 
properties of another location. The 
critical rupture locations depend on 
stress and material properties, among 
other things, and investigators may need 
to examine several locations to decide 
which is the controlling case. 

Issue 19: The decision that leak­
before-break technology is not 
applicable to materials subject to 
cleavage type fracture should be 
reconsidered. 

Commission Response: This comment 
is rejected. The Commission will allow 
leak-before-break technology only to 
materials which are ductile under the 
full range of system operating 
temperatures in order to avoid sudden 
brittle piping failures. 

Issue 20: The clause in the rule 
requiring Commission review and 
approval of analyses demonstrating 
piping integrity will preclude litigation 
over the scope of piping affected and the 
adequacy of the analyses. This would 
amount to a de facto illegal removal of a 
material issue from an operating license 
amendment proceeding. 

Commission Response: The 
commenter cites in support of this 
proposition Cleveland Electric 
Illuminating Company (Perry Nuclear 
Power Plants, Units 1 and 2), ALAB-841, 
(July 25, 1986), reconsideration denied 
ALAB-844, (August 18, 1986). The 
Licensing Board case affirmed in ALAB-
841 is Cleveland Electric Illuminating 
Company (Perry Nuclear Power Plant, 
Units 1 and 2), LBP-85-35, 22 NRC 514 
(1985). 

A careful reading of these cases 
shows that they do not stand for the 
commenter's proposition. At issue was 
the scope and adequacy of the 
applicant's preliminary hydrogen control 
analysis required by 10 CFR 50.44(c](3). 
One of the criteria for this analysis is 
that it "use accident scenarios that are 
accepted by the NRC staff." 
(50.46(c)(vi)(B)(3)) The Licensing Board 
did not hold that the staffs approval of 
the applicant's analysis was binding and 
thus precluded a challenge to the scope 
and adequacy of the analysis. Rather, 
the Board permitted such a challenge on 
a number of issues. 22 NRC at 533-548. 
However, the Board did not allow the 
intervenor to raise other issues under 
this contention which went beyond the 
scope of the hydrogen control rule itself. 
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22 NRC at 548-549. The Board's views 
on these matters were upheld on appeal. 

A direct application of this case to the 
GDC-4 context shows that the 
commenter's conclusion is incorrect. The 
staffs acceptance of a GDC-4 analysis 
will not preclude litigation of either the 
scope of piping included or the 
adequacy of the analysis itself. 
However, a challenge on either basis 
must be confined to the overall scope of 
GDC-4 and could not be used as a 
collateral challenge to other parts of the 
regulations or to argue that the rule itself 
is inadequate. Challenges of this type 
must be brought pursuant to 10 CFR 
2.758. 

The staffs review and approval of the 
piping integrity analyses is an 
indispensable part of the 
implementation of the leak-before-break 
concept. Without such review (for piping 
other than the PWR primary loop]. the 
staff has no means to assure itself that 
the acceptance criteria have been 
properly applied. The comment is 
therefore rejected. 

Issue 21: The reallocation of resources 
within the NRC to review piping 
integrity analyses submitted under the 
amendment is barred by the Atomic 
Energy Act, which requires that public 
safety take precedence over cost 
savings to licensees. 

Commission Response: The 
Regulatory Analysis performed to 
support this rulemaking shows that 
there is a net safety benefit to be 
realized from proper application of leak­
before-break technology. The 
Commission has undertaken the 
rulemaking for that purpose. The 
positive results in terms of simplicity of 
the plant, ease of inspection, avoidance 
of improper removal and reinstallation 
of unneeded supports and restraints, 
and the reduction of personnel 
exposures have been shown to vastly 
outweigh any additional risk associated 
with removing supports and restraints. 
Therefore, reallocation of NRC 
resources to ensure that NRC 
acceptance criteria are rigorously 
adhered to is fully justified in terms of 
public safety. 

In addition to these issues, the 
Commission deleted the fatigue crack 
growth analysis specified in the 
proposed rule. This requirement was 
found to be unnecessary because it was 
bounded by the crack stability analysis. 

Having considered all of the above, 
the Commission has determined that a 
final rule be promulgated 

VII. Availability of Documents 

1. Copies of NUREG-1061, Volume 3, 
may be purchased from the 
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· Superintendent of Documents, U.S. 
Government Printing Office, P.O. Box 
37082, Washington, DC, 20013-7082. 
Copies are also available from the 
National Technical Information Service, 
5285 Port Royal Road, Springfield, VA 
22161. A copy is also available for 
public inspection and/or copying at the 
NRC Public Document Room, 1717 H 
Street NW., Washington, DC. 

2. Copies of the ASME Boiler and 
Pressure Vessel Code may be obtained 
from the American Society of 
Mechanical Engineers, 345 East 47th 
Street, New York, NY, 10017. 

3. Copies of Regulatory Guide 1.45 
. entitled "Reactor Coolant Pressure 
Boundary Leakage Detection Systems" 
may be obtained by writing to the 
Division of Technical Information and 
Document Control, U.S. Nuclear 
Regulatory Commission, Washington, 
DC, 20555. 

VIII. Finding of No Significant 
Environmental Impact: Availability 

The Commission has determined 
under the National Environmental Policy 
Act of 1969, as amended, and the 
Commission's regulations in Subpart A 
of 10 CFR Part 51, that this rule if 
adopted, would not be a major Federal 
action significantly affecting the quality 
of the human environment and, 
therefore, an environmental impact 
statement is not required. Although 
certain plant hardware might be 
removed from the plant, consistent with 
this rule, the removal would not alter the 
environmental impact of the licensed 
activities as set out in the Final 
Environmental Impact Statement for 
each facility. The environmental 
assessment and finding of no significant 
impact on which this determination is 
based are available for inspection at the 
NRC Public Document Room, 1717 H 
Street, NW., Washington, DC. Single 
copies of the environmental assessment 
and the finding of no significant impact 
are available from John A. O'Brien, 
Office of Nuclear Regulatory Research, 
U.S. Nuclear Regulatory Commission, 
Washington, DC 20555, telephone (301) 
443-7854. 

IX. Paperwork Reduction Act Statement 
This final rule does not contain a new 

or amended information collection 
requirement subject to the Paperwork 
Reduction Act of 1980 (44 U.S.C. 350i et 
seq.). Existing information collection 
requirements under 10 CFR Part 50 were 
approved by the Office of Management 
and Budget approval number 3150-0011. 

. X. Regulatory and Backfit Analyses 
The regulatory analysis is available 

for inspection in the NRC Public 

Document Room, 1717 H Street NW, 
Washington, DC. Single copies of the 
analysis may be obtained from John A. 
O'Brien, Office of Nuclear Regulatory 
Research, U.S. Nuclear Regulatory 
Commission, Washlngton, DC 20555, 
telephone (301) 443-7854. A backfit 
analysis under 10 CFR 50.109 for the 
purpose of completeness was published 
in the proposed broad scope GDC-4 
modification (51 FR 26393), although it 
was not required because the rule will 
not require licensees or applicants to 
make any changes. The Commission's 
primary justification for this rulemaking 
rests on its statutory responsibility to 
ensure an adequate level of protection 
of the public health and safety. 
Economic advantages or disadvantages 
resulting from this action did not affect 
such responsibilities. The Commission 
remains mindful of its statutory 
responsibilities pursuant to Union of 
Concerned Scientists et al. v. NRC, DDC 
No. 85-1757, August 4, 1987. The 
Commission has prepared, however, a 
regulatory analysis to set forth clearly 
the costs and benefits of the impacts of 
this rule and the examined alternatives. 

XI. Regulatory Flexibility Act 
Certification 

As required by the Regulatory 
Flexibility Act of 1980, (5 U.S.C. 605(b]J, 
the Commission certifies that this rule 
will not have a significant economic 
impact on a substantial number of small 
entities. This rule affects only the 
licensing and operation of nuclear 
power plants. The companies that own 
these plants do not fall within the scope 
of the definitions of "small entities" set 
forth in the Regulatory Flexibility Act or 
the Small Business Size Standards set 
out in regulations issued by the Small 
Business Administration at 13 CFR Part 
121. 

List of Subjects in 10 CFR Part 50 

Antitrust, Classified information, Fire 
prevention, Incorporation by reference, 
Intergovernmental relations, Nuclear 
power plants and reactors, Penalty, 
Radiation protection, Reactor siting 
criteria, Reporting and recordkeeping 
requirements. 

Final Rule 

For the reasons set out in the 
preamble and under the authority of the 
Atomic Energy Act of 1954, as amended, 
the Energy Reorganization Act of 1974; 
as amended, and 5 U.S.C. 553, the NRC 
is adopting the following amendments to 
10 CFR Part 50. 
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52 FR 42078 
Published 11/3/87 
Effective 12/3/87 

10 CFR Part SO 

Evaluation of the Adequacy of Off-Site 
Emergency Planning for Nuclear 
Power Plants at the Operating Ucense 
Review Stage Where State and/or 
Local Governments Decline To 
Participate In Off-Site Emergency 
Plannlng 

AGENCY: U.S. Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Com.nission is amending its rules to 
provide criteria for the evaluation at the 
operating license review stage of utility­
prepared emergency plans in situations 
in which state and/or local governments 
decline to participa le furthe: in 
emergency planning. The rule is 
consistent with the approach adopted by 
Cor,gress in sr.ction 109 of the NRC 
Authorization Act of 1980, Pub. L. 96-
295, described in the Conference Report 
on that statute (H.96-1070, J:me 4, 1980), 
twice re-enacted by the Congress (in 
Pub. L. 97-415, Jan. 4. 1983. and Pub. L. 
98-553, Oct. 30, 1984), and followed in a 
prior adjudicatory decision of the 
Commission, Long Island Lighting Co., 
(Shoreham Nuclear Power Station, Unit 
1 ). CLl-86--13. 24 NRC 22 (1986). The rule 
recognizes that though state and local 
P?rticipati?n in emergency planning is 
highly desirable, and indeed is essential 
for maximum effectiveness of 
emergency planning and preparedness, 
Congress did not intend that the 
absence of such participation should 
preclude licensing of substantially 
completed nuclear power plants where 

· there is a u !iii ty-prepar~d emergency 
plan that provides reasonable assurnnce 
of adequate protection to the public. 
EFFECTIVE DATE: December 3, 1987. 
FOR FURTHER INFORl'I.ATION CONTACT: 

Peter G. Crane, Office of the General 
Counsel, USNRC, Washington, DC 
20555,202-634-14~5 

Michael T. Jamgochian, Office of 
Nuclear Regulatory Research, USNRC, 
Washington, DC 20555, 301-443-7657. 

David B. Matthews, Office flf Nuclear 
Reactor Regulation, USNRC, 
Washinr"on, DC 20555, 301-492-9647. 

SUPPLEMENTARY INFOl'IMATION: 

Discussion 

. On ~arch 6, 1987, the NRC published 
its nohce of rr0posed rulemaking in ·the 
Federal Register, at 52 FR 6980. The 
period for public comment (60 days, 
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subgequently extended for an additional 
30 days) expired on June 4, 1987. 

The proposed rule drew an 
unprecedentedly large number of 
comments. Some 11,500, individual 
letters were sent to NRC, as well as 
27,000 individually signed form letters 
sent to Congress or the White House 
and forwarded to NRC. Approximately 
16,300 persons signed petitions to the 
NRC, Every comment was read, 
including form letters, which were 
examined one by one so that any 
indivdual messages added by the 
signatories could be taken into account. 
NRC attempted to send cards of 
acknowledgment to each commenter. 

The sheer volume of the comments 
received makes it clearly impracticable 
to discuss them individually. As a result. 
the following discussion will focus on 
the principal issues raised in the 
comments. 

Issue #1. ls the proposed rule legal? 
Specifically, is it in accord with the 
language and legislative history of the 
emergency planning provisions enacted 
by the Congress in 1980? 

Answer: Yes. The intent of the 
proposed rule, as clarified in 
Commission testimony and in other 
responses to the Congress, is to give 
effect to the Congress's 1980 
compromise approach to emergency 
phmning, not go beyond it. To explain 
this requires a somewhat detailed 
discussion of the background of the 
actions taken in 1980 by Congress and 
by the Commi~sion with "egard to 
emergency planning. 

The backdrop for the actions taken by 
the Congress and the Commission in 
1980 was, of course, the 1979 accident at 
Three Mile Island. The accideni changed 
the NRC's regulatory approach to 
radiological emergency planning. Before 
the accident, rimergency planning 
received relatively little attention from 
nuclear rlgulators. The prevailing 
assumption was that engineered safety 
features in nuclear power plants, 
coupled with sound operation and 
management, made ii unlikely that 
emergency planning would ever be 
needed. At that time, only a limited 
evaluation of offsite emergency planning 
issues took place in the pre-construction 
review of applications to build nuclear 
power plantu. The Three Mile Island 
accident led to the widespread 
recognition that, while there is no 
substitute for a wr.11 built, well run, and 
well regulated nuclear power plant, a 
substantial upgrading of the role of 
emergency planning was necessary if 
the public health and safety were to be 
adequately protr.cted. 

The Commission issued an advance 
notice of proposed rulemaki!!g in July 
1979, 1md in September and December of 
ti, 0 sa.ne year it issued proposed 
emergency planning rules. 44 FR 54308 
(Septembe, •g, 1979); 44 FR 75167 

(December 19, 1979). Before the 
Commission took final action on the 
rnles, however, the Congress took 
action, writing emergency planning 
provisions into the NRC Authorization 
Act for fiscal year 1980, Pub. L. No. 96-
295. It is extremely important to focus on 
what the Congress did in that Act, 
because CongreGs' actions were the 
starting point for all the NRC did 
subsequently in the emergency planning 
area, as the written record makes clear. 

Section 109 of the NRC Authorization 
Act directed the Commission to 
establish regulations making the 
existence of an adequate emergency 
plan a prerequisite for issuance of an 
operating license to a nuclear facility. 
The NRC was further directed to 
promulgate standards for state 
radiological response plans. 

In the same section of the 1980 Act, 
Congress specified the conditions under 
which the Commission could issue 
operating licenses, and in doing so, it 
made clear its preferences with regard 
to state and local participation. Its first 
preference, reflected in section 
109(b)(l)(B)(i)(IJ, is for a "State or local 
radiological emergency response plan 
wliich provides for responding to any 
radiological emergency at the facility 
concerned and wr.,ch complies with the 
Commission's standards for such plans." 
In section 109(b)(l)(B)(i)(Il), however, 
the Congress set out a second option: 
"In the absence of a plan which satisfies 
the requirements of subclause (I), there 
exists a State, local, or utility plan 
which provides reasonable assurance 
that public health and safety is not 
endangered by operation of the facility 
concerned." [Emphasis added.) In 
addition, section 109 providecl that the 
Commission's determination under the 
first but not the second r.:· the two 
options could be made "only in 
consultation with the Director of the 
Federal Emergency Management 
Agency end other appropriate 
agencies." Section 109[b)(1)(B)(ii). The 
statute further directed the Commission 
to "establish by rule • • • a mechanism 
to encourage and assist States to comply 
as expeditiously as practicable" with 
the NRC's standards for Slate 
radiological emergency response plans. 
Section 109(b)(1 )(CI. 

The Conference Report on the 
legislation, H. 96-1070 (June 4, 1980) 
explained in clear terms,. at p. 27, the 
rationale for the two-tiered approach: 
"The conferees sought to avoid 
penalizing an applicant for an operating 
license if a State or locality does not 
submit an emergency response plan to 
the NRC for review or if the suLmitted 
plan does not satisfy all the guidelines 
or rules. In the absence of a State or 
local plan that complies with the 
guidelines or rules, the compromise 
pem1its NRC to issue an operating 
license if it determines that a State, local 

50-SC-23 

or utility plan, such as the emergency 
preparedness plan submitted by the 
applicant, provides reasonable 
assurance that the public health and 
safety is not endangered by operation of 
the facility." [Emphasis added.) 

The statute. which was enacted on 
June 30, 1980, and the Conference Report 
make abundantly clear that in Congress' 
view, the ideal situation was one in 
which there is a state or local plan that 
meets all NRC standards. It is generally 
clear that in Congress· view, there could 
be emergency planning under a utility 
plan that to some degree fell short of the 
ideal but was nevertheless adequate to 
protect the health and safety of the 
public. 

That Congressional judgment was 
before the Commission when it 
considered final emergency planning 
rules only a few weeks later, and the 
Commission took pains to make clear on 
the ree,ord that it was following the 
Congress' approach. As the Commission 
stated in its notice of final rulemaking. 
published on August 19, 1980, at 45 FR 
55402: 

Finally, on Juiy z3:-1·eiio:·iit1iie final 
Commission consideration of these rules, the 
Commission was briefed by the General 
Counsel on the substance of conversations 
with Congressional staff membr.rs who were 
involved with the passage of the NRC 
Authorization Act for fiscal year 1980, Pub. L. 
No. 96-295. The General Counsel advised the 
Commission that the NRC final rules were 
consistent with that Act. The Commission 
hes relied on ell of the above information in 
its consideration of these fine! rules. In 
addition, the Commission directs that the 
transcripts of these meetings shell be pert or 
the administrative record in this rulemeking. 

In addition, in a key portion of the 
rule, dealing with the question of 
whether NRC should automatically shut 
down nuclear plants in the absence of 
an NRG-approved slate or local 
emergency plan, or should instead 
evaluate ell the relevant circumstances 
before deciding on remedial action, the 
NRC again explicitly followed the 
Congress' lead. In determining what 
action to take, the Commission said, it 
would look at the significance of 
deficiencies in emergency planning, the 
availability of compensating measures, 
and any compelling reasons arguing in 
favor of continued operation. 10 CFR 
50.47(c). The Commission explained: 
"This interpretation is consistent with 
the provisions of the NRC Authorization 
Act for fiscal year 1980, Pub. L 96-295." 
45 FR 55403. Thus in deciding that the 
la!:k of an approved state or local plan 
should not be grounds for automatic 
shutdown of a nuclear power plant, the 
Commission expressly declared itself to 
be following the statutory approach. 

This background sheds considerable 
light on a passage from the Federal 
Register notice which some commenters 
saw as indication that the Commission 
consciously decided in 1980_ that states 
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end localities should have the power to 
exercise a veto over nuclear power plant 
operation. The Commission said: 

The Commission recognizes that there is a 
possibility that the operation 0£ some 
reactors may be affected by this rule through 
inaction 0£ State and local governments or an 
inability to comply with these rules. The 
Commission believes that the potential 
restriction 0£ plant operation by State and 
local officials is not significantly di££erent in 
kind and effect from the means already 
available to prohibit reactor operation .... 
Relative to applying this rule in actual 
practice. however, the CommiFsion need not 
shut down a facility until all factors have 
been thoroughly examined. 

45 FR 55404. (Emphasis added.) 
It has been argued that the language 

just quoted indicates that t~e .. 
Commission made a conscious dec1s1on 
in 1980 to allow states and localities lo 
exercise a veto power over completed 
nuclear power planl_s. Seen in context. 
however, It is apparent that the 
Commission did no such thing. Rather, 
· the Commission was acknowledging the 
fact that under the approach It was 
taking, the action (or inaction) of a state 
or locality had the potential to affect the 
operation of nuclear power plants, since 
state and local non-participation would 
clearly make It more difficult for an 
applicant to demonstrate the adequacy 
of emergency planning. It is worth 
emphasizing the word "potential" in the 
quoted passage. It indicates that the 
Commission believed that In some 
cases, slate and local action or Inaction 
might have the effect of restricting plant 
operation, while in other cases ii would 
not. In other words, l~e Commission 
foresaw a case-by-case evaluation, with 
the result not foreordained either in the 
direction of plant operation or of 
shutdown. Clearly, neither the 
Cr,mmission nor the Congress 
envisioned that state or local non­
participation should automatically bar 
plant operation without further inquiry. 

The mechanism adopted by the 
Commission for implementing the two­
tiered approach was set forth in 10 CFR 
50.47 0£ the Commission's regulations. 
For the first tier, sixteen planning 
standards for a state or local emergency 
plan were spelled out in 10 CFR 
50.47(b)(1-16) of the Commission's 
regulations. The second tier, by contrast. 
was dealt with in a brief and unspecific 
provision, 10 CFR 50.47(c)(1): 

Failure to meet the 1161 applicable 
standards set forth in paragraph (b) of this 

· section may result in the Commission 
declining to issue an operating license: 
however, the applicant will have an 
opportunity to demonstrate lo the satisfaction 
of the Commission that deficiencies in the 
plans are not significant £or the plant in 
question. that adequate interim con:pensating 
actions have been or will be taken promptly, 
or that there are other compelling reasons lo 
permit plant operation. 

In a 1986 decision. the Commission 
declared that in a situatic,1 in which 

state end local authorities decline to 
participate in emergency planning, the 
NRC has the authority and the legal 
obligation to consider a utility plan and 
render a judgment on the adequacy of 
emergency planning and preparedness. 
Long Island Lighting Co. (Shoreham 
Nuclear Power Station, Unit 1), CLl-86-
13, 24 NRC 22. The Commission 
observed in LILCO that the emergency 
planning standards of 10 CFR 50.47(bl­
the regulation which establishes the 16 
planning standards by which a state and 
local plan is to be measured-"are 
premised on a high level of coordination 
between the utility and State and local 
governments," so that "(i]t should come 
es no surprise that without 
governmental cooperation [the utility) 
has encountered great difficulty 
complying with all of these detailed 
planning standards." 22 NRC 22. 29. The 
Commission noted, however, that Its 
emergency planning rules were intended 
to be "flexible," and that a utility plan 
will pass muster under 10 CFR 50.47(c) 
"notwithstanding noncompliance with 
the NRC's detailed planning standards 
• • • (1) if the defects are 'not 
significant': (2) if there ere 'adequate 
interim compensating actions': or (3) if 
there are 'other compelling reasons.' " 
The Commission added: "The decisions 
below focus on (1) end (2) end we do 
likewise.'' 

The Commission then explained that 
the "measure of significance under (1) 
and adequacy under (2) is the 
fundamental emergency planning 
standard of§ 50.47(a) that 'no operating 
license • • • will be issued unless a 
finding is made by NRC that there is 
reasonable assurance that adequate 
protective measures can end will be 
taken in the event 0£ a radiological 
emer!jency.' "The "root question," the 
Commission said. was whether a utility 
plan "can provide for 'ad,!quate 
protective measures • • • in the event 
0£ a radiological emergency.'" To 
answer that question, the Commission 
continued, requires recognition of the 
fact that emergency planning 
requirements do not have fixed criteria. 
such as prescribed evacuation times or 
radiation dose savings. but rather aim at 
"reasonable and feasible dose reduction 
under the circumstances.'' 24 NRC 22, 30. 

Thus the Commission is already on 
record es believing itself legally 
obligated to consider the adequacy of a 
utility plan in a situation of slate and/or 
local non-participation in emergency 
planning. Likewise. it is on record as 
believing that the evaluation of a utility 
plan takes place in the context of the 
overriding obligation that no license can 
be issued unless the emergency plan is 
found to provide reasonable assurance 
of adequate protective measures in an 
emergency. The Commission believes 
that the planning standards of 10 CFR 
50.47(b), which are used lo evaluate a 
slate or local plan, also provide an 
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appropriate framework to evaluate a 
utility plan. Therefore, the new rule 
provides for the first time that where a 
utility plan is submitted, in a situation of 
stale and/or local non-participation in 
emergency planning. it will be eve'lueted 
for adequacy against the same 
standards used to evaluate a slate or 
local plan. However, due allowance will 
be made both for the non-participation 
of the state and/or local governmental 
authorities and for the compensatory 
measures proposed by the utility in 
reaching a determination whether there 
is "reasonable assurance the: adequate 
protective measures can end will be 
taken.'' 

To sum up, therefore, the rule is in 
accord with legal requirements for 
emergency planning RI nuclear power 
plants because: 
-The rule is consistent with section 109 

of the NRC Authorization Act of 1980, 
a measure which has twice reenacted 
by the Congress, though it has since 
expired. In addition, the House of 
Representatives recently rejected an 
amendment designed to bar 
implementation of the rule for two 
specific plants. 

-The rule is consistent with existing 
NRC regulations, end is well within 
NP.C's rulemaking authority. 

-Since the rule provides for no 
diminution of public protection from 
what was provided under existing 
regulations, it cannot be in 
contravention of any statutory 
requirements governing the level of 
NRC safely st,mdards. 
Issue #2: ls this a generic rule, or is 

this proposal really aimed et the 
Shoreham and Seabrook plants? 

The rule is generic in the sense that ii 
is of general applicability and future 
effect, covering future plants as well as 
existing plants. At present, however, 
there are on'.y two plants with pending 
operating license applications for which 
state and/or local non-participation is 
an issue. Those plants are Shoreham 
and Seabrook. The NRC's 1980 rules, 
perhaps because of optimism that states 
and localities would always choose lo 
be partners in emergency planning, 
included only a general provision, 10 
CFR 50.47(c), dealing with cases in 
which utilities are unable lo satisfy the 
standards for stale end local emergency 
plans, and had no specific discussion of 
the evaluation of a utility plan in cases 
of state or local non-partic:ipalion. This 
does not mean that the NRC was 
compelled to adopt new regulations in 
order to act on the Shoreham and 
Seabrook license applications. On the 
contrary, the NRC hes always had the 
option of proceeding by case-by-case 
adjudication under its 1980 regulations. 

Issue #3: Will this rule assure licenses 
to the Shoreham and Seabrook plants? 

It will not assure a licer:se lo any 
particular plant or plants. It will 
establish a framework in which a utility 
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seeking an operating license can, in a 
case of stale and/or local non­
parlicipation, attempt lo demonstrate lo 
!he NRC Iha! emergency planning is 
adequate. Whether a utility could 

· succeed in making !hat showing would 
depend on the record developed in a 
specific adjudication, the results of 
which would be subject to multiple 
levels of review within the Commission 
as well as lo review in the courts. 

Issue #4: Is state or local participation 
essential for the NRC to determine that 
there will be adequate protection of the 
public health and safety? 

We do not have a basis at this time 
for determining generically whether 
state and local participation In 
emergency planning la e11sential for NRC 
lo determine that there will be adequate 
protection of the public health and 
safety. There has yet to be a final 
adjudicatory determination in any 
proceeding on the adequacy of a utility 
plan where state and local governmental 
authorities decline to participate in 
emergency planning. Clearly, it will be 
more difficult for a utility to satisfy the 
NRC of the adequacy of its plan in the 
absence of slate and local participation, 
but whether it would be impossible 
remains lo be seen. The fact that 
Congress provided for evaluation of a 
utility plan in section 109 of the NRC 
Authorizat'ion Act of 1980 (and in two 
subsequent Authorization.Acts) 
indicates that Congress believed that it 
was at least possible in some cases fore 
utility plan to be found to provide 
"reasonable assurance that public 
health end safety is not endangered by 
operation of the facility concerned,'' in 
the words of the "second tier" provided 
in section 109. 

Issue #5: Is emergency planning as 
impt1rtant to safety es proper plant 
design 11ncl operation? 

First of all, this issue does not have to 
be addressed in the ::ontext of the final 
rule announced in this notice, since the 
present rule involves no redrawing by 
NRC of the balance between emergency 
planning and other provisions for the 
protection of health end safety. Having 
said that, we tum to the question of the 
piece of emergency planning in the 
overall regulatory scheme for the 
protection of public health and safety. 

Though the Commission in its 1980 
rulemaking explicitly described 
emergency planning as "essential," it is 
less clear what importance the 
Commission assigned to emergency 
planning, as compared to the importance 
accorded to other means of pro lee.ting 
public health end safety, notably sound 
siting, design, and operation. In the 
Supplementary Information explaining 
the 1980 rulemaking, the Commission 
stated that "adequate emergency 
preparedness is an essential aspect in 
the protection of the public health and 
safety," 55 FR 55404, and commented 
that "onsile and offsite emergency 
preparedness as well as proper siting 

and engineered design fe11tures ere 
needed to protect the health and safety 
of the public." (Emphasis added.) 45 FR 
55403. The Commission also explained 
the: in light of the Three Mile Island 
accident it had become "clear that thP. 
protection provided, by siting and 
engineered design fee lures must be 
bolstered by the ability to lake 
protective measures during the course of 
an accicjent." Id. Though the word· 
"bolstered" suggests that the 
Commission of 1980 viewed emergency 
planning as a backstop for other means 
of public protection rather than as of 
equal importance to them, the issue 
cannot be resolved definitively by 
microscopic analysis of the particular 
words chosen in 1980. 

More relevant lo the task of 
ascertaining the intent of the 1980 
rulemaking is the regulatory structure 
established under the 1980 rules. In 10 
CFR 50.54(sl(2l(ii), the Commission 
provided that if it "finds that the state of 
emergency preparedness does not 
provide reasonable assurance that 
adequate protective measures can end 
will be taken in the event of e 
radiological emergency ' ' ' end if the 
deficiencies ' ' ' ere not corrected 
within four months of that finding. the 
Commission will determine whether the 
reactor shell be shut down until such 
deficiencies are remedied or whether 
other enforcement action is 
appropriate." In other words, e plant 
ordinarily may operate for at least four 
months with deficiencies in emergency 
planning before the NRC is required 
even lo decide whether remedial action 
should be taken. This approach. the 
Commission said in the Supplementary 
Information to the 1980 rule, was 
consistent with section 109 of the :-JRC 
Authorization Act of 1980. 45 FR 55407. 
At the time that the Commission creeled 
the so-celled "120-day clock" for 
deficiencies in emergency p_lenning, it 
was settled Commission Jew (end 
remains so today) that the NRC must 
issue en order direr;ing e licensee to 
show cause why its license should not 
be modified, revoked or suspended 
whenever it concludes that "substantial 
health or safety issues he[ve) been 
raised" about the activities authorized 
by the license. Consolidated Edison 
Company of New York (Indian Point. 
Units No. 1, 2 end 3), CLl-75-8, 2 NRC 
173, 176. That standard was endorsed by 
the Court of Appeals for the District of 
Columbia Circuit in Porter County 
Chapter of the Izaak Walton League v. 
NRC, 606 F.2d 1363 (1978). In the context 
of that standard, the 120-dey clock 
provision for emergency planning 
deficiencies amounts to e Commission 
finding that, et least for the first 120 
days, even a major deficiency in 
emergency planning does not . 
automatically raise e "substantial health 
or safety issur." with regard to plant 
operation. By contrast, e major safety 
deficiency relating to emergency 
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conditions-for example. the 
availability of the emergency core 
cooling system-would warrant 
immediate shutdown. 

In sum, despite language indicating 
that emergency planning was 
"essential," the Commission in 1980 
created a regulatory structure in which 
emergency planning was treated 
somewhat differently, in terms of the 
corrective actions to be taken when 
deficiencies are identified, from thu 
engineered safety features ("hardware") 
that would be relied on in an emergency. 

Issue :::ti: Assuming that NRC should 
consider e utility plan, what criteria 
should apply? In part.icular: 

(a) Should the utility plan provide just 
as much protection es a state or local 
plan, or may less protection be 
adequate? 

(b) If less protection may be adequate, 
must NRC still find reasonable 
assurance that under the utility plan, 
adequate protective measures can and 
will be taken? Or is it sufficient for NRC 
to find that the totality of the risk, 
including all relevant factors, including 
the likelihood of an accident, assures 
that there is adequate protection of 
public health end safety? 

Under the rule adopted in this notice, 
e utility plan, to pass muster, is required 
to provide reasonable assurance that 
adequate protective measures can and 
will be taken in an emergency. The rule 
recognizes-as did Congress when it 
enacted and re-enec.ted the provisions of 
Section 109 of the NRC Authorization 
Act of 1980-that no utility plan is likely 
to be able to provide the same degree of 
public protection that would obtain 
under ideal conditions, i.e. a state or 
local plan with full state and local 
participation, but that it may 
nevertheless be adequate. The rule 
starts from the premise that accidents 
can happen, and that et every plant, 
adequate emergency planning measures 
are needed to protect the public in the 
event an accident occurs. Whether in 
fact a particular utility plan will be 
found adequate would be a melter for 
adjudication in individual licensing 
proceedings. 

Issue #7: May NRC assume that a 
state or local government which refuses 
to cooperate in emergency planning will 
still respond to the best of its ability in 
an actual emergency? If so: . 

(a) May NRC assume that the state or 
local response will be In accord with the 
utility plan? 

(b) May NRC assume that the state or 
local response will be adequate? 

(c) If the NRC rule calls for reliance on 
FEMA, and FEMA says that it can't. 
judge emergency planning except when 
there is state and local participation in 
an exercise, how can the NRC ever 
make a judgment on emergency 
planning In a situation in which state 
and local authorities do not participate? 

In this rule, the Commission adheres 
to the "realism doctrine,'' enunciated in 
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its 1986 decision in Long island Lighting 
Co. (Shoreham Nuclear Power Station. 
Unit 1), CLl-86-13, 24 NRC 22, which 
holds that in an actual emergency, stale 
end local governmental authorities will 
act to protect their citizenry, and that it 
is appropriate for the NRC to take 
account of that self-evident fact in 
evaluating the adequacy of a utility's 
emergency plan. The NRC's realism 
doctrine is grounded squarely in 
common sense. As the Commission 
statecl in L/LCO, even where state and 
local officials "deny they ever would or 
could cooperate with [a utility) either 
before or even during an accident," the 
NRC "simply cannot accept these 
statements at face value." 24 NRC 22, 29 
fn. 9. It would be irrational for anyone to 
suppose that in a real radiological 
emergency, state and local public 
officials would refuse to do what they 
have always done in the event of 
r.mergencies of all kinds: do their best to 
help protect the affected public. 

The long Island lighting Co. decision 
included the observation that in an 
accident, the "best effort" of state and 
county officials would include utilizing 
the utility's plan as "the best source for 
emergency plr.nning information and 
options." 24 NRC 22. 31. This rule leaves 
it to the Licensing Board to judge whet 
form the "best efforts" of state and local 
officials would take. However, the 
rulemaking record strongly supports the 
proposition that state and loco! 
governments believe that a planned 
1esponse is preferable to an ad hoc one. 
Therefore it is only reasonable to 
suppose that in the event of a 
radiological emergency, state and local 
officials. in the absence of a state or 
local radiological emergency plan 
approved by state and local 
governments, will either look to the 
utility and its plan for guidance or will 
follow some other plan that exists. Thus 
the presiding Licensing Board may 
presume that state end local 
governmental authoritie I will look to the 
utility for guidance and i!enerally follow 
its plan in an actual emergency; 
however, this presumption may be 
rebutted by, for example, a good faith 
and a timely proffer of an adequate and 
feasible state or local radiological 
response plan which would in fact be 
relied upon in en emergency. The 
presiding Licensing Board should not 
hesitate to reject any claim that state 
and local officials will refuse to act to 
safeguard the health and safety of the 
public in the event of an actual 
emergency. In actual emergencies, state, 
local, and federal officials have 
invariably done their utmost to protect 
the citizenry, as two hundred years of 
American history amply demonstrateo. 

At the present time, the Commission 
does not have a basis in its adjudicatory 
experience to judge either that a utility 

plan would be adequate in every case or 
that ii would be inadequate in every 
case. Implementation of this rule may 
ultimately provide that informational 
basis.· 

The problem of how the NRC can 
decide the adequacy of emergency 
planning in the face of FEMA's declared 
reluctance to make judgments on 
emergency planning in cases of state 
and local non-participation does not 
appear insoluble. Though FEMA has 
expressed its reluctance to make 
judgments in such circumstances, 
because of the degree of conjecture that 
would in FEMA's view be called for. we 
do not interpret its position as one of 
refusal to apply its expertise to the 
evaluation of a utility plan. For FEMA to 
engage in the evaluation of a utility plan 
would necessitate no retreat from its 
stated view that ii is highly desirable to 
have. for each nuclear power plant, a 
state or local plan with full state and 
local participation in emergency 
pla~ning, including emergency 
exercises. (The Commission shares that 
view.) FEMA's advice would 
undoubtedly include identification of 
areas in which judgments are 
necessarily conjectural. and NRC's 
overall judgment on whether a utility's 
plan is adequate would in tum have to 
take account of the uncertainties 
included in FEMA's judgment. Beyond a 
certain point, uncertainty as to 
underlying facts would plainly make a 
positive finding on "reesonabli, 
e_ssurance" increasingly difficult. These 
are issues, however. which can bl' 
addressed in the case-by-case 
adjudications on individual fact-specific 
situations. It should be noted that while 
the rule makes clear·thet ultimate 
decisional authority resides with NRC, it 
does envision a role for FEMA in the 
evaluation of utility plans, although 
section 109 of the NRC Authorization 
Act of 1980 did not specify any role for 
FEMA in the eveluatio'J) of utility plans 
(as opposed to state and local plans). 

Issue #8: If this is a national policy 
question, why doesn't the Commission 
leave the issue to the Congress to 
resolve? 

Congress did address, in 1980, the 
issue of what should be done in the 
event there is no acceptable state or 
local emergency plan: it directed the 
NRC to evaluate a state, local, or utility 
plan to determine whether it provided 
"reasonable assurance that public 
health and safety is not endangered by 
operation of the facility concerned." 
Perhaps because it was overly optimistic 
that there would be an acceptable state 
or local plan in every case, the 
Commission did not, except in general 
terms (at 10 CFR 50.47(c)J, provide in its 
regulations for the evaluation of a utility 
plan. The present rule is an effort to 
make up for that omission by 
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incorporaiing provisions implementing 
the Congress's 1980 policy decision into 
the NRC's rules. As noted elsewhere, the 
1980 statute, twice re-enacted, has 
expired, but the NRC does not need the 
specific authority of that statute to 
adopt this rule, which is promulgated 
pursuant to the NRC's general authority, 
under section 161(bJ and other 
provisions of the Atomic Energy Act, to 
regulate the use of nuclear energy. 

The House of Representatives, as has 
been described above, voted 261-160 on 
August 5, 1987 to reject an amendment 
which would have barred the 

-application of this rule to two specific 
plants. The Congress is thus well aware 
of the Commission's emergency 
planning rulemaking. 

For the Commission to terminate its 
rulemaking and ask the Congress to 
address the policy issues involved thus 
seems unwarranted at this lime.The 
Commission is still well within the 
framework of the guidiance which the 
Congress gave it in 1980 (and in the two 
re-renactments of the statute) and also 
well within its rulemaking authority. It 
has yet to carry through that guidance to 
the point of making an adjudicatory 
decision on the adequacy of a utility 
plan. If and when the Commission 
determines, through adjudications in 
individual cases, that there is a 
continuing problem which only 
Congressional action can solve, it can so 
notify the Congress, but that point has 
not yet been reached. 

Issue #9: Doesn't the proposed rule 
still leave open the possibility that state 
or local action or inaction can have the 
effect of blocking operation of a plant? If 
so, how can the proposed rule be said to 
effectuate the Congressional intent that 
licensees not be penalized for the 
inaction or inadequate action of stale 
and local authorities? 

Yes, the proposed rule does leave 
open the possibility that state or local 
non-participation cari indirectly block 
the operation of a nuclear plant. This is 
so because under the particular facts of 
an individual case It may·be impossible 
for the NRC to conclude that a utility 
plan is adequate, as defined in this rule. 
That does not mean, however, that the 
Congress's intent, es expressed in the 
1980 statute and its re-enactments, is 
thereby frustrated. The Congress was 
concerned that utilities not be 
"penalized," but not to the extent that it 
was willing to countenance operation of 
a nuclear power plant in a situation 
where the public was not adequately 
protected. Congress intended to give a 
utility the opportunity to demonstrate 
that its plan provided "reasonable 
assura1 •ce," but it also provided that the 
NRC cou;-1 not permit a plant to operate 
unless it fouud that the utility had met 
that burden. 

Issue #10: Will the proposed rule 
discourage cooperation between 
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licensees end slate end iocel 
governments in emergency planning? 

There is no reason to believe that the 
rule would discourage coopere tion 
between licensees end slate end local 
governments in P.mergency planning. 
Realistically, the only way in which the 
rule could discourage such cooperation 
would be if utilities were lo decide that 
because of the new rule, they had less of 
en incentive lo be accommodating to the 
needs end desires of slate end local 
euthorititls. That might be a possible 
result if it appeared that the new rule 
make it easy end fest for a utility to 
obtain approval for its plan in cases of 
slate end local non-participation. 

In reality, it is likely to be much more 
difficult and lime-consuming for a utility 
lo obtain approval of its plan in the face 
of slate end local opposition. The 
problems highlighted by this rulemeking 
ere likely, if anything, to impress 
utilities anew with the desirability of 
doing everything necessary to obtain 
end retain full stale and local 
participation in emergency planning. 

Issue #11: Is the proposed rule based 
on en NRC consideration of economic 
costs? 

The NRC rule is en effort to bring the 
NRC's regulations more clearly into line 
with a policy decision made by the 
Congress in 1980. ·,·he NRC's rule is thus 
based on econonic considerations only 
lo the extent the1 the Congress's policy 
decision of 1980 was based on economic 
considerations. In the Conference 
Report on the NRC .l\uthorizetion Act of 
1980 (H.96-1070, June 4, 1980?, che 
conferees slated that they did not wish 
utilities to be "penalized" in situations 
in which there was no acceptable elate 
or local plan. That could be taken es a 
reference to economic costs or simply lo 
coneiderati,me offairneee, in that the 
issue wee whether a utility wee to be 
barred from operating a plant by the 
action& of third parties over which it had 
no control. 

The NRC'e motivation in promulgating 
this rule is not economics. Ile motivation 
is to assure that the NRC is in a position 
to make the decisions that Congress 
intended that it make, end that the , 
.Commission has declared that it would 
m&ke. 

Issue #12: Is the;1>ropoeed rule 
intended lo reed elates and localities out 
of the emergency planning process? 

Emphatically not. The rule leaves the 
existing regulatory structure unchanged 
for cases in which elate end local 
authorities elect to participate in 
emergency planning. The NRC, in _ 
common with the Congress end FEMA. 

.regards full state end local participation 
in emergency planning to be necessary 
for optimal emergency planning. The 
rule change is directed lo the question of 
whet the NRC's regulatory approach 
should be in which elates end localities 
decide to take themselves out of the 

emergency planning process. Ideally, in 
the NRC's view. the new rule would 
never have lo be used, because states 
and localities would never refuse lo 
participate in emergency planning. 

Issue #13: Does the proposed rule 
11lter the place of e111ergency planning in 
the overall safety finding that the 
Commission must make? 

It does not. As described above, the 
Commission must make both a finding 
of "adequate protective measures • • • 
in an emergency" end an overall safety 
fi~ding of "reasonable assurance that 
the health and safety of the public will 
not be endangered" (10 CFR 50.35(c), 
implementing section 182 of the Atomic 
Energy Act, 42 U.S.C. 2232). The rule 
does nothing to alter either the 
requirement that emergency planning 
must be found adequate or the place of 
emergency planning in the overall safely 
finding. 

Issue #14: What effect if any does the 
proposed rule have on nuclear plants 
that are already in operation? 

The rule does not specifically apply to 
plants that already have operating 
licenses. As described above, 10 CFR 
50.54(sl(2)(ii) of the Commission's 
regulations already provides a 
mechanism (the "120-day clock''.) for 
addressing situations in which 
deficiencies are identified in emergency 
planning et operating plants. To the 
exten) that this rule provides criteria by 
which a utillly plan would be judged by 
state end local withdrawal from 
participation In emergency planning, 
those criteria would presumably be of 
assistance to decisionmekere In 
determining, under 10 CFR 50.54(e)(2J(ii), 
whether remedial action should be 
taken, end if so, what kind, where 
deficiencies In emergency planning 
remain uncorrected after 120 days. 

Issue #1!;: Does the Commiesion;e rule 
mean that the NRC does not have to find 
that a utility pl,.m would offer protection 
equivalent to whet a plan with full elate 
end local participation would provide? 

As elated previously, under the rule 
adopted in this notice, a utility plan, lo 
pees muster, is required to provide 
reasonable assurance that adequate 
protective measures can end will be 
taken In emergency. The rule 
recognizes-es did Congress when it 
enacted and re-enacted the provisions of 
Section 109 of the NRC Authorization 
Act of 1980--that no utility plan is likely 
to be able lo provide the same degree of 
public protection that would obtain 
under ideal conditions, i.e. a slate or· 
local plan with full stale and local 
participation, but' that it may 
nevertheless be adequate. 

The Commission's rule, as modified 
end clarified, would establish a process 
by which a utility plan can be evaluated 
against the same standards that ere 
used to evaluate a s!ale or local plan 
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(with i:illowencee made both for those 
areas in which compliance is infeasible 
because of governmental non­
participation end for the compensatorv 
measures proposed by the utility). It 
must be recognized that emergency 
planning rules ere necessarily flexible. 
Other then "adequacy," there is no 
uniform "passing g::'.!r.le" for emergency 
plans, whether they ere prepared by a 
state, a locality, or a utility. Rather, 
there is a case-by-case evaluation of 
whether the plan meets the standard of 
"adequate protective measures ... in 
the event of en emergency." Likewise, 
the acceptability of a plan for one plant 
is not measured against plans for other 
nuclear plants. The Commission, in its 
1986 LILCO decision, stressed the need 
for flexibilty in the evaluation of 
emergency plans. In that decision, the 
Commission observed that it "might 
look favorably" on a utility plan "if 
there was reasonable assurance that it 
was capable of achieving dose 
reductions in the event of an accident 
that are generally comparable to what 
might be accomplished with government 
cooperation." 24 NRC 22, 30~ We do not 
read that decision es requiring a finding 
of the precise dose reductions that 
would be accomplished either by the 
utility's plan or by a hypothetical plan 
that had full state and local 
participation: such findings are never a 
requirement In the evaluation of 
emergency plane. The final rule makes 
clear that every emergency plan le to be 
evaluated for adequacy on Its own 
merits, without reference to the specific 
dose reductions which might be 
accomplished under the plan or to the 
capabilities of any other plan. It further 
makes clear that a finding of adequacy 
for any plan Is to be considered 
generally comparable to a finding of 
adequacy for any other plan. 

The rule change is designed to 
establish procedures end criteria 
governing the case-by-case adjudicatory 
evaluation, at the operating license 
review stage, of the adequacy of 
emergency planning in situations in 
which state and/or local authorities 
decline to participate further in 
emergency planning. It is not intended to 
assure the licensing of any particular 
plant or plants. The rule is intended lo 
remedy the omission of specific 
procedures for the evaluation of a utility 
plan from the NRC's existing rules. 
adopted In 1980. In providing for the 
evaluation of a utility plan, however. the 
rule represents no departure from the 
approach envisioned in 1980 by the 
Congress and by the Commission. In 
1980, the supplementary information to 
NRC's final rule stated that the rule was 
consistent with the approach taken by 
Congress in Section 109 of the NRC 
Authorization Act of 1980 (which, in a 
compromise between House and Senate 
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versions, provided for the NRC lo 
evaluate a utility's emergency plan in 
situations where a state or local plan 
was either nonexistent or inadequate), 
though the rule itself included no 
explicit provisions governing the NRC's 
evaluation of a utility plan in such 
circumstances. It should be emphasized 
that the rule is not intended to diminish 
public protection from the levels 
previously established by the Congress 
or the Commission's rules, since the 
Commission's rules and the Congress 
have since 1980 provided for a two-tier 
approach to emergency planning. The 
rule takes as its starting point the 
Congressional policy decision reflected 
in section 109 of the NRC Authorization 
Act of 1980. That statute adopted a two-

. tier approach to emergency planning. 
The preferred approach was for 
operating licensee to be issued upon a 
finding that there is a "State or local 
radiological emergency response plan 
• • • which complies with the 
Commission's standards for such plans," 
but failing that, it also permitted 
licensing on a showing that there is a 
"State, local, or utility plan which 
provides reasonable assurance that the 
public health and safety Is not 
endangered by operation of the facility 
concerned." 

Under the Commission's 1980 rules, 
tie regulatory provision that 
implemented the second of the two tiers 
of Section 109 was general and 
unspecific. The relevant regulation, 10 
CFR 50.47(c), allowed a nuclear power 
plant to be licensed to operate, 

·notwithstanding its failure to comply 
'with the planning standard of 10 CFR 
· 50.47(b), on a showing that "deficiencies 
in the plane are not significant for the 
plant in question, that adequate interim 
compensating measures have been or 
will be taken promptly, or that there are 
other compelling reasons to permit plant 
operation," without defining those terms 
further. The Commieeion currently 
believes that the planning standards of 
rn CFR 50.47(h), which are used to 
evaluate a state or local plan, also 
provide an appropriate framework to 
evaluate a utility plan. Therefore, the 
new rule provides for the first time that 
where a utility plan is submitted, in a 
situation of state and/or local non­
participation in emergency planning, it 
will be evaluated for adequacy against 
the same standards used to evaluate a 
state or local plan. However. due 
allowance will be made both for the 
non-participation of the state and/or 
local governmental authorities and for 
the compensatory measures proposed 
by the utility in reaching a 
determination whether there is 
"reasonable assurance that adequate 
protective measures" can and will be 
taken. · · 

The approach reflected in this rule 
ampli~ies and clarifies the guidance 

provided in the Commission's decision 
in long ls/ond lighting Co .. (Shoreham 
Nuclear Power Station, Unit 1). CLl-86-
13, 24 NRC 22 (1986). The rule 
incorporates the "realism doctrine,"' set 
forth in that decision, which holds that 
in an actual emergeocy. state and local 
governmental authorities will act to 
protect the public, and that it is 
appropriate therefore for the NRC, in 
evaluating the adequacy of a utility's 
emergency plan, to take into account the 
probable response of state and local 
authorities, to be determined on a case­
by-case basis. 

That decision also included language 
which could be interpreted as 
envisioning that the NRC must estimate 
the radiological dose reductions which a 
utility plan would achieve, compare 
them with the radiological dose 
reductions which would be achieved if 
there were a state or local plan with full 
state and local participation in 
emergency planning, and permit 
licensing only If the dose reductions are 
"generally comparable." Such an 
interpretation would be contrary to NRC 
practice, under which emergency plans 
are evaluated for adequacy without 
reference to numerical dose reductions 
.which might he accomplished, and 
without comparing them to other 
emergency plane, real or hypothetical. 
The final rule makes clear that every 
emergency plan is to be evaluated for 
adequacy on lie own merits, without 
reference to the specific dose reductions 
which might be accomplished under the 
plan or to the capabilities of any other 
plan. It further makes clear Iha t a 
finding of adequacy for any plan is to be 
considered generally comparable to a 
finding of adequacy for any other plan. 

The long Island lighting Co. decision 
included the observation that in an 
accident, the "beet effort" of state and 
county officials would include utilizing 
the utility's plan as "the best source for 
emergency plannin~ information and 
options." 24 NRC 22, 31. Thie rule leaves 
it to the Licensing Board to judge what 
form the "best efforts" of state and local 
officials would take, but that judgment 
would be made in accordance with 
certain guidelines set forth in the rule 
and explained further below. The 
rulemaking record strongly supports the 
proposition that state and local 
governments believe that a planned 
response is preferable lo an ad hoc one. 
Therefore it is only reasonable to 
suppose that in the event of a 
radiological emergency, elate and local 
officials, in the absence of a state or 
local radiological emergency plan 
approved by state and local 
governments, will either look to the 
utility and its plan for guidance or will 
follow some other plan that exists. Thus, 
the presiding Licensing Board may 
presume that state and local 
govermental 11uthorities will look to the 
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utility for guidance and generally follow 
its plan in an actual emergency; 
however, this presumption may be 
rebutted by, for example, a good faith 
and timely proffer or an adequate and 
feasible state or local radiological 
response plan which would in fact be 
relied upon in an emergency. The 
presiding Licensing Board should not 
hesitate to reject any claim that state 
and local officials will refuse to act to 
safeguard the health and safety of the 
public in the event of an actual 
emergency. ln actual emergencies, state, 
local, and federal officials have 
invariably done their utmost to protect 
the citizenry, as two hundred years of 
American history amply demonstrates. 

The rule thus establishes the 
framework by which the adequacy of 
emergency planning, In cases of state 
and/or local non-participation, can be 
evaluated on a case-by-case basis In 
operating license proceedings. The rule 
does not presuppose, nor does It dictate, 
what the outcome or that case-by-case 
evaluation wlll be. As with other issues 
adjudicated In NRC proceedings, the 
outcome of case-by-case evaluations of 
the adequacy or emergency planning 
using a utility's plan will be subject to 
multiple layers of administrative review 
within the Commission and to judicial 
review in the courts. 

Backnt Analysis 

Thie amendment does not Impose any 
new requirements on production or 
utilization facilities; It only provides an 
alternative method to meet the 
Commission's emergency planning 
regulations. The amendment therefore is 
not a backfit under 10 CFR 50.109 and a 
hackfit analysis le not required. 

Regulatory Flexibility Certification 

ln accordance with the Regulatory 
Flexibility Act of 1980, 5 U.S.C. 605(h), 
the Commission certifies that this rule 
will not have a significant economic 
impact upon a substantial number of 
small entities. The proposed rule applies 
only to nuclear power plant licensees 
which are electric utility companies 
dominant in their service areas. These 
licensees are not "small entities" as set 
forth in the Regulatory Flexibility Act 
and do not meet the small business size 
standards set forth in Small Business 
Administration regulations in 13 CFR 
Part 121. 

Paperwork Reduction Act 

This final rule amends information 
collection requirements that are subject 
to the Paperwork Reduction Act of 1980 
(44 U.S.C. 3501 et seq.). These 
requirements were appro•,ed by the 
Office of Management and Budget, 
approval No. 3150-0011. 

List of Subjects in 10 CFR Part 50 

Antitrust, Classified information, Fire 
protection, Incorporation by reference, 
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Intergovernmental relations, Nuclear 
power plants end reactors, Penalty, 
Radiation protection, Reactor siting 
criteria, Reporting end Recordkeeping 
requirements. 

Environmental Assessment end Finding 
or No Significant Environmental Impact 

The Commission hes determined 
under the National Environmental Policy 
Act or 1969, es emended, end the 
Commission's regulations-in Subpart A 
of 10 CFR Pert 51, that this rule is not a 
major Federal action significantly 
effecting the quality of the human 
environment end therefore an 
environmental impact statement is not 
required. The Commission has prepared, 
in support of this finding, an 
environmental assessment which is 
available for inspection and copying, for 
a fee, at the NRC Public Document 
Room, 1717 H Street NW .. Washignton, 
DC. 

Regulatory Analysis 

The Commission has prepared a 
regulatory analysis for this regulation. 
This analysis further examines the costs 
end benefits of the proposed action and 
the alternatives considered by the 
Commission. The analysis is available 
for inspection end copying, fore fee, at 
the NRC Public Document Room, 1717 H 
Street, NW., Washington, DC. 

For the reasons set out in the 
preamble, and under the authority of the 
Atomic Energy Act or 1954, as amended, 
the Energy Reorganization Act of 1974, 
as emended, and 5 U.S.C. 553, the 
Commission is adopting the following 
amendments lo 10 CFR Part SO: 

(Editorial riote: Tbe.foDowlng regulatory." . 
enal)•ai, and en~ironmental assessment' w,11 
not appear in the Code of Federal 
Regulation11] 

· Regulatory Anelysis-Eveluetion of the 
Adequacy of Off site Emergency Planning for 
Nuclear Power Plants al Iha Operating 
Ucense Review Siege Where Stele end/or 
Local Governments Decline lo Participate in 
Offsite Emergency Planning 

Statement of the Problem 

In 1980, Congress enacted provisions 
dealing with emergency planning for. nuclear 
power plants in the NRC Authorization Act 
for fiscal year 1980. Section 109 of that Act 
provided for the NRC to review a utility's 
emergency plan in situations in which estate 
or local emergency plan either did not exist 
or was inadequate. The NRC published 
regulations later then year that were 
designed to be consistent with the 
Congressionally mandated approach, but 
they did not include specific mention of 
utility plans. The absence of such a provision 
hes led lo uncertainty about the NRC's 
authority to consider a utility plan end the 

, criteria by which such a plan would be 
judged. The present rulemeking is designed to 
clarify both the NRC's obligation to conside_r 
a utility plan et the operating license stage in 
cases of stale end/or local non-participation 
in emergency planning end the standards 
against which such a plan would be 
evaluated. 

Objective 

The objective of the proposed amendments 
ere to implement the policy underlying the 
1980 Authorizeiton Act end to resolvr., for 
future licensing, whet off~ite emergency 
planning criteria should apply where state or 
local governments deolde not to participate in 
off site emergency planning or preperedneu. 

Alternatives 

Five alternalivea were considered, 
including leaving the existing rules 
unchanged. The pros and cons of these 
eltemellves ere discussed in the rule 
preamble published in the Federal Register. 

Consequences 

NRC 

The amendments will probably not impact 
on NRC resources currently being used in 
licensing cases because current NRC policy. 
developed in the adjudicatory case law, is to 
evaluate utility plans es possible interim 
compenseling actions under 10 CFR 
50.47(c)(1). Thus, while there could be 
extensive litigation end review regarding 
whether the rule's criteria ere met. !hie would 
likely be similar lo the review end litigation 
under current preciice. 

Other Government Agencies 

No Impact on other agency resources 
should result with the possible exception that 
FEMA will need to devote resources to 
develop criteria for reviP.w of utility plans 
endjor to review the plans on a case-by-case 
uesis. 

lndusty 

Impacts on the industry ere speculative 
because there is no way to predict. in 
advance of their actual application, whether 
any pertculer utility plan will satisfy the rule. 
However, industry should generally benefit 
from knowing that rules ere in piece so that 
plans for compliance can be formulated. 

Public 

Under the rule being adopted e utility plan, 
to pass muster, is required to provide 
reasonable assurance that adequate 
protective measures con and will be. token in 
au emr.rgency. The rule recognizes-es did 
Congress when it enacted end re-enacted the 
provisions of Section 109 of the NRC 
Authorization Act of1980-thel while no 
utility plan Is likely to be able lo provide 
precisely the same degree of public 
protection that would obtain under ideal 
conditions. i.e. a stale or local plan with full 
slate end local participation. such a pion may 
nevertheless be edquete. The rule alerts from 
lhe premise that accidents can happen. end 
that el every plant, adequate emergency 
planning measures ere needed to protect the 
public in the evenl en eccidenl occurs. 
Whether in feet e particular utility plan will 
be found adequate would be a melter for 
adjudication in individual licensing 
proceedings. 

Impact on Other Requirements 

The proposed amendments would not 
affect other NRC requirements. 

Constraints 

No constraints have been identified that 
effect implementation of the proposed 
amendments. 
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Decision Rationale 

The decision rationale is set forth In detail 
In the preamble lo the rule change published 
in the Federal Register. 

Implementation 

The rule should become effective 30 days 
after publication in the Federal Raglater. 
Implementation will involve coopere!ion with 
FEMA end the development of FEMA/NRC 
criteria for review of utility plans may be 
required before the rule Is applied lo specific 
cases. 

Environmental AaseHmant for Amendments 
lo Emergency Planning Regulations Dealing 
With Evaluation of Offslt11 Emergency 
Planning for Nuclear Power Pienta et the 
Operating license Review Siege Where Slate 
end/or Local Governments Decline lo 
Pertlclpela In Ofrslte Emergency Planning 

Identification of the Action 
The Commission is emending Its 

regule lions lo provide criteria for the 
evaluation et the operating license siege of 
off site emergency planning where, because of 
the non-participation of state end/or local 
governmental authorities, a utility hes 
proposed Its own emergency plan. 

The Need for the Action 
As described in the Federal Register notice 

accompanying the final rule, the 
Commission's emergency planning 
regulations, promulgated in 1980. did nol 
explicitly discuss the evaluation of a utility 
emergency plan. although Congress expressly 
pr1,vided that in the absence of a state or 
local emergency plan, or in cases where a 
state or local plan was inadequate, the NRC 
should·consider a utility plan. That omission 

· hes led to u::icerteinty es lo whether the NRC 
is empowered to consider a utility pion in 
cases of state end/or local non-participation, 
es well es about whet the standards for the 
evaluation of such a plan would be. 

Alternatives Considered 
The Commission published a proposed rule 

change on March 6, 1987, el 52 FR 8980. In 
deciding on a final rule. the Commission 
considered four options in addition to the one 
reflected in the final rule. These were: 
issuance of the rule es originally proposed 
end described: issuance of a rule making 
clear that in cases of stale end/or local non­
perticipetion, licenses could be issued on the 
basis of the utility's best efforts: issuance of a 
rule barring the issuance of licenses in cases 
of elate end/or local non-participation: end 
termination of the rulemaking without the 
issuance of any rule change. 

Environmental Impacts of the Action 
The rule does not alter in any way the 

requirement that for en operating license to 
be issued, emergency planning for the plant 
in question must be adequate. The rule is 
designed lo effectuate the second track of the 
two-track approach adopted by the Congress 
15 the NRC Authorization Act of 1980 end 
two successive authorization eels, es 
described in detail in the Federal Register 
notice. The rule does not effect the piece of 
emergency planning in the overall safety 
finding which the Commission must make 
prlo~ lo the licensing of any plant. 
Accordingly, the rule change does not 
diminish public protection and hes no 
environmental Impact. 
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Agencies and Persons Consulted 

A summary of the very numerous 
comments appears as pert or the Federal 
Register notice. Shortly before presenting en 
options paper to the Commission. NRC 
representallves briefed representatives of the 
Federal Emergency Management Agency on 
the contents of the options paper. 

Finding of No Significant Impact 

Based on the above, the Commission hes 
decided not to prepare an envlronme"i1tel 
impact statement for the rule changes. 

52 FR 49362 
Published 12/31/87 
Effective 2/1/88 

Completeness and Accuracy of 
Information 

See Part 2 Statements of Consideration 

53 FR 6137 
Pubti•hed 3/1/88 
Effective 3/1 /88 

Relocation of Office of Nuclear 
Reactor Regulation 

See Part 19 Statements of Consideration 

53 FR 8845 
Published 3/17/88 

10 CFR Part 50 

Evaluation of the Adequacy of Off.Site 
Emergency Planning for Nuclear 
Power Plants at the Operating License 
Review Stage Whe.re,State and/or 

· Local Governments Decline To 
Participate in Off-Site Emergency 
Planning 

Correction 
In. rule document 87-25439 beginning 

·on p·age 42078 in the issue of Tuesday, 
· November 3, 1987, make the following 
.correction: 

On :page 42079, in the third column. in 
the second complete paragraph, in the 
sixth line, "generally" should read 
"equally". 

·53 FR 16051. 
Published 5/5/88 · 
Effective 5/5/88 

10 CFR Part 50 

Codes and Standards for Nuclear 
Power Plants 

AGENCY: Nuclear Regulatory 
Commission. 

ACTION: final rule. 

SUMMARY: The Commission is amending 
its regulations to incorporate by 
reference the Winter 1984 Addenda, 
Summer 1985 Addenda, Winter 1985 
Addenda, and 1986 Bdition of Section 
Ill, Division 1, of the American Society 
of Mechanical Engineers Boiler and 
Pressure Vessel Code (ASME Code), 
and the Winter 1983 Addenda, Summer 
1984 Addenda, Winter 1984 Addenda, 
Summer 1985 Addenda, Winter 1985 
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Addenda, and 1986 Edition of Section 
XI, Division 1, of the ASME Code. A 
limitation is placed on the use of 
paragraph IWIJ:-3640 as contained in the -
_.Winter 1983 Addenda and Winter 1984 
Addenda of Section XI, Division 1. This 
limitation requires that for certain types 
of welds,.IWB-3640 when implemented 
shall be used as modified by the Winter 
1985 Addenda. In addition, the existing 
modification pertaining to the inservice 
.inspection of pressure retaining welds in 
ASME'Code Class 2 piping has been 
revised to limit its applicability up to the: 
1963 Edition with addenda up through 
the Summer 1983 Addenda. The sections 
of the ASME Code being incorporated 
by reference provide rul~s for-the 
construction ofHght-water-cooled . 
nuclear power plant components and 
specify. requirements for inservice 
inspection of those components. 
Adoption of these amendments would 
permit the use of improved methods· for 
construction and inservice inspection of 
nuclear power plants. . 

EFFECTIVE DATE: Ma:v 5. 1988. The 
incorporation by ref~rence of certain 
publications list~d in the regulations is 
approved by the Director of the Office of 
th~ Federal Register as of May 5, 1988. 
FOR FURTHER INFORMATION CONTACT: 
Mr. G.C. Millman. Division of 
.Engineering. Office of Nuclear 
Regulatory Research, U.S. Nuclear 

·Regulatory Commission, Washington, 
DC 20555, Telephone: (301) 492-3872. 
SUPPLEMENTARY INFORMATION: On June 
26, 1987, the Nuclear Regulatory 
Commission published in the Federal 
Register (52 FR 24o15) a proposed 
amendment to its regulation, 10 CFR 
Part 50, "Domestic Licensing of 
Production and Utilization Facilities," to 
update the reference to editions and 
addenda of the American Society of 
Mechanic;al Engineers Boiler and 
Pressure Vessel Code (ASME Code). 
This amendment revises § 50.55a to 
incorporate by reference all editions 
through the 1986 Edition and all 
addenda through the Winter 1985 
Addenda that modify Division 1 rules of 
Section III, "Rules for the Construction 
of Nuclear Plant Components," and, 
subje.ct to certain.limitations and 
modifications, addenda through the 
Winter 1985 Addenda that mcidify 
Division 1 rules of Section XI, "Rules for 
the Inservice Inspection of Nuclear 
Power Plant Components," of the ASME 
Code. Specifically, this amendment to 
§ 50.55a incorporates by r1;iference the 
Winter 1984 Addenda, Summer 1985 
Addenda, Winter 1985 Addenda.and 
1986 Edition for Division 1 rules of 
Section III, and the .Winter 1983 
Addenda, Summer 1984 Addenda, 
Winter 1984 Addenda, Summer 1985 
Addenda, Winter 1985 Addenda, and 
1986 Edition for Division 1 rules of 
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Section XI of the ASME Code. The 1986 
Edition is equivalent to the 1983 Edition, 
as modified by the.Summer 1983 · 
Addenda, Winter 1983 Addenda, 
Summer·1984 Addenda, Winter 1984 
Addenda, Summer 1985 Addenda, and .. 
. Winter 1985 Addenda...The·Slim.riier 1984 . 
Addend1tand Summer, 1985 Addenda for 

..Section XI do not include technical 
requirements, but are included-in the 
reference to prevent the confusion that 
_might occur with a lack of continuity in 
the addenda references. 

Interested persons were invited to 
submit written comments for 
consideration in connection with the 
proposed amendmei;it by August 25, 
1987. Comments were received frorr. 
three individuals in response to the 
notice oi proposed rulemaking. Two of 
the commenters were in favor of the 
proposed rule, and submitted 
suggestions for editorial clarifications. 
One of these commenters wa$ 
concerned that the manner proposed ior 
specifying the.endorsed editions and 
addenda in§§ 50.55a [b)(l)and [b)(2) 
was potentially confusing for thir. 
specific amendment because the latest 
addenda that is specified does not 
modifv the latest edition that is 
specified (i.e., the Winter 1985 Addenda 
modifie~ the 1983 Edition). The staff 
agrees with the commenter and has 
modified paragraphs (b](l) and (b](Z) to 
make it clear that the Winter 1985 
Addenda applies to the 1983 Edition, 
and that the 1986 Edition is the latest 
ASME Code update being incorporated 
by reference into the regulation. 

The other commenter in favor of the 
proposed r_ule believes that the proposed 
additional sentence in § 50.55a(b)(Z)(i) 
which specifies a limitation on the use 
of IWB-3640 for certain addenda should 
be provided for clarity in a separate 
paragraph. The staff has considered and 
adopted this suggestion. In this final 
rule, the specified limitation is contained 
in a new paragraph (b)(ZJ(v). This 
commenter also recommended a 
revision to Footnote 6 to clarify details 
regarding implementation of the code 
cases specified.in the identified 
regulatory guides.'It is the opinion of the 
staff that the rule should not be 
cluttered with such information.. . 
Therefore, that proposed revision has · 
not been incorporated into the final rule. 
However, the staff is considering 
incorporating additional information 
directly into the regulatory guides to 
clarify their use. . 

Additionally, this commenter noted 
that the Winter 1983 Addenda to.Section 
XI included significant' imprcivements . .to . · 
the inservice insjlection·of Class 2 . . 
piping:-Tliis comment-is-correct: In- . . : 
particular; the.rti.lesspecified in that 
addenda satisfy NRC staff-concerns 
associated with the rules specified in 

earlier addenda.for the examination or 
pressure retaining welds in ASME Code 
Class 2 piping, including residual heat 
removal systems, emergency core . . 
cooling systems, and containment heat 
removal systems. Thit staf~ previously 
addressed these concerns by specifying 
a modification in § 50.55a(b)(2](iv), 
whi::h reauireci that foi; exHml o: 
examimitions for pressure retainio~ 
weids in ASME Code Class 2 pipino be 
~·.::iermined based upon specific· rni~s in 
tne 1974 Edition and Addenda \nrough 
foe Summer 1975 Addenda. Aifr,ou::'h the 
commenier did not make tr1e poin; • 
specifically. the proposed ruie shouid 
have recognized the improvements in 
the Winter 1983 Addenda by 
incorporating a revision to limit the 
applicabilitv of the reaui.-red existino 
modificatio;l soeciii.ea" in para!ITaohc 
(b)(2)(iv) to ASW.i.E Corie editi;ns 

0

and 
addenda up to the 1S63 Edition with 
addenda up through the Summer 1983 
Addenda. This final rule incorporates 
this limitation to the ·use of the 
modification specified in paragraph 
(b](Z){iv). 

The third commenter opposed the 
proposed amendment. That commenter 
believes that the NRC should not rely on 
industry standards, but rather should 
develop its own standards based upon 
NRC experience and data. NRC practice 
is to utilize national standards, such as 
the ASME Code, whenever possible to 
define acceptable ways of implementing 
the NRC's basic safety regulations. This 
is consistent with OJ\.m Circular No. A-
119 (Revised), 1 which provides. policy 
and administrative.guidance to federal 
agencies regarding participation in the 
development and use of voluntary 
standards. Consistent with this policy, 
the NRC staff participates actively in the 
develop~ent of many national 
standards, including the ASME Code, to 
ensure that NRG experience and data is 
part of the information base used to 
support development of the standard. 
Although the NRC staff is heavily 
involved in the development of the 
ASME Code, endorsement of the ASME 
Code by the NRC without exception is 
not an automatic action BS evidenced by 
the existing linii.tations and 
modifications· specified in § 50.55a(b )(2) 
and the new limitation specified in 
paragraph-{b)(2)(v) by this final rule. 

· Paragraph IWB-3640 was · 
incorporated into the Winter 1983 
Addenda of Section XI, Division 1, to 
provide procedures and acceptance 
criteria for determining the acceptability 
for continued service of austenitic 
· stainless· steel piping with flaws in 
excess of the allowable indications 

1 Single copies of 0MB Circular No. A-119 may 
be obtained from the 0MB Publications Office, 726 
Jackson Place NW~ Washington, DC 20503, 
Telephone [2112) 39!>-7332, 
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specified in IWB-3514.3. Concern was 
expressed by the NRC staff and others 
that IWB-3640, as presented initially in 
the Winter 1983 Addenda, did not 
provide an acceptable level of margin 
as:;ams! faiiure ior materiais with 10w 
t~ughness, such as might occur in fluxed 
welds [i.e., submerged arc welds (SAW) 
or shielded metal arc welds (SMA WJ). 
One concern with low toughness 
materials was that such materials might 
fail at load levels Lernw limit load. 
Additionaliv. there was c'oncern that 
secondary ;tresses, which were not 
included in the stress analysis 
procedures required by JWB--3640, might 
contribute to the failure of low 
toughness materjals. 

.The ASME e5~;c;bli,;r;;;d .a special task 
group to address foe concerns 
associated wHb-paragrnph IWB-3640 as 
contained in the Vvinter 1933 Addenda. 
In the interim. the NRC staff required 
that licensees utilizing the procedures 
and acceptance criteria of IWB-3640. as 
contained in the \,Vint.er 1983 Addenda, 
apply additional safety factors in their 
anatyses to be submitted to the staff to 
account for the above concerns. NRC 
staff acceptance criteria were provided 
in Generic Letterfl4-1.1. "Inspections of 
BWR Stainless Steel Piping." 2 

In the opinion of the NRC staff, the 
concerns associated with material 
toughness have been adequately 
addressed by the ASME Code with the 
modification to paragraph IWB-3640 in 
the Winter 1985 Addenda. This addenda 
provides specific acceptance criteria for 
SAW amfSMAWtype welds, and these 
criteria address the concerns associated 
with fimit load and the need to · 
incorporate secondary stresses in the -
evaluation. 

This amendment to § 50.55a 
incorporates a limitation -in paragraph 
{b){2){v) that allows for the use of 
paragraph IWB-3640, as contained in 
the Winter 1983 Addenda and Winter · 
1984 Addenda, for all applications 
permitted in that paragraph except those . 
associated with SAW·and SMAW type 
welds. For these welds, this.amendment 
specifies that paragraph JWB...3640, as 
modified by 1he Winter 1985 Addenda, 
must be used. 

Footnote 8 of§ 50.55a provides 
reference to the NRC Regulatory Guides 
that denote which ASME Code· Cases ·: 
have been determined to be acceptable 
to the NRC staff for implementation. 
Previously, this footnote provided · 
reference to only Regulatory Guides 1.84 
and 1:115, which denote acceptability of 
Section m, -Division 1, Code Cases on 
design and fabrication. and on 
materials, respectively. This amendment 

'A copy.of Generic Letter 64-11 is available for 
inspection or copying for a fee al the NRC Public 
Document Room, 1717 H Street NW., Washington. 
DC: 



PART 50 • STATEMENTS OF CONSIDERATION 

revises Footnote 6 to incorporate a 
reference to Regulatory Guide 1.147, 

"lnservice ir1suecuon Code Ccsf 
Acceptability.:__i'.SME Section Xl 
Division l," which identifies the Code 
Cases acceptable to the NRC staff for 
impierpentation in the inservice 
inspection [ISI} program of ligh!-water­
cooled nuclear power plants. At presen~. 
the hnplementation section of 
Regulatory Guide 1.147 specifies that 
applicants should make a specific 
request to the J\."RC to use Code Cases 
endm:sed in the regulatory guide. The 
next revision of Regulatory Guide 1.14i 
(i.e., Revision 6j wilt reflect thE 
proposed change in Footnote 6 of the 
regulation. It will permit the use of Code 
Cases endorsed in the regulatory guide 
without a specific request to the NRC for 
approval. In the interim, it is the intent 
of'the NRC that Code Cases listed in 
Regulatory Guide 1.147 be used without 
specific application to the NRC. This 
amendment further revises Footnote 6 to 
correct the referenced titles for 
Regulatory Guides 1.84 arid 1.85. 

Section 50.55a(g) provides . 
requirements for .selecting the edition 
and addenda of Section XI to be 
complied with during the preservice 
inspection (§ 50.55a(g)(3), for plants 

. whose construction pennit was issued 
on or after July 1, 1974); the initial 10-
year inspection interval 
(§ 50.55a(g}{4)(i));·and successive 10-
year inspection intervals 
(§ 50.55a{9)(4J(ii)). Paragraph IWA-2400 
of Section XI. as revised by the Winter 
1983 Addenda, incorporates rules for 
selecting the applicable edition and 
addenda of Section XI during :the 
preservice inspection (IWA-2411); the 
initial 10-year inspection interval (1W A-· 
2412); and successive 10-year inspection 
intervals {1W A--i413). 

. The criteria provided in the 
regulations and Section XI are 
effectively 1he same for the preservice 
inspectioni-und the successive 10-year 
inspection intervals, but-differ for the 
initial 10-year inspection intervat For 
'the !nitial 1.0-year inspection interval, 
the regulations specify that inservice 
examinations ·of components and 
imiervice tests shall comply with the 
requirements in- the latest edition· and 
addenda of the Code incorporated by 
reference on the date 12 months prior to 
the date ofissuance ·of the operating 
license while Section XI provides that 
the inspection-plan shall comply with 
the Edition and Addenda of Section XI 
that has been adopted by the regulatory 
authority 36 months after the date of 
issuance of the construction pennit. or 
subsequent Editions and Addenda that 
have been adopted by. the regulatory 
.authority. In general..use of the 
Commission requirements will result in 

foe seiection ci a more receni eJnwr. 
and addenda than will use of L'-:-e 
Section Xl rules. Satisfying foe 
requirements of§ 50:5.5c\6)i4 J[i) for !:nf 
initial 10-vear insoec!ion tnfo:::,::il wi'.'.. ir: 
general. als0 5ati~fy foe ruies of Seciior, 
XI. • 

It is the Commission's intent that in all 
cases the existing requirements in 
§ 50.55a(g) be the basis fcir selecting the 
edition and addenda of Section XI to be 
complied with during the preservice 
inspection. the 10-vear inspection 
interval. and succ~ssive 10-veer 
inspection intervals. • 

Subsection IWE, ''Requirements for 
Clas·s MC Components of Light-Water 
Cooled Power Plants," was added to 
Section XI, Division 1, in the Winter 
1981 Addenda. Howevei-, 10 CFR 50.55a 
presently incorporates only those 
portions of Section X1 that address the 
ISi requirements for Ciass 1, 2, and 3 
components and t.lieir snpports. The 
.regulation does not currently address 
the ISi of containments. Since this 
amendment is only intended to update 
current regulatory requirements to 
include the latest ASME Code edition 
and addenda,' the requirements ,of 
Subsection IWE would not be imposed 
upon Commission licensees by this 
amendment. The applicability of 
Subsection JWE is being considered 
separately. 

Environmental Impact: Ca.regork:al 
Exclusion 

The NRG has determined that this 
final role is the type of action described 
in categorical exclusion 1D CPR 
51.22{cJ(3). Therefore, neither an 
environmental impact statement nor an 
enviromnental assessment has been 
prepared for this final rule. · 

Regulatory Analysis 

The Commission has ptepared a 
regulatory analysis for this amendment 
to the regulations. The.analysis 
examines the costs and benefits of the 
alternatives considered by ilie 
Commisaion. Interested -persons may 
exami.De a copy of the regu).q_tory 
analysis at theNRCPnblic Docwnent 
Room, 1717 H SL NW., Washingten. DC. 
Single copies: of'the analysis may be 
obtained from Mr. G.C. Millman. 
Division of Engineering. Of&e of _ 
Nuclear Regulatory Resean:h, U.S. 
Nuclear ·Regulatory.Commission, 
Washington, DC20555, Telephone (301) 
492-3872. . 

Papeiwork Reduction "'-ct Statement 

This final.rule amenda information 
collection requirement& that are subject 
to the Paperwork. Reduction Act of 1980 
(44 U.S.C. 3501 et seq.). These 
requirements were approved by li:iC' 
Office of Management and BudgeL 
approval number 3150--0011. 

50-SC-32 

Regulalory Fiexibility Certification 

.A.s 1·eouired b,· the Reirn:alo,r 
Flexibili.ty Act of 1!'.180. 5-U.S.C.'605fb), 
tne Commission herehv certifies Lliat 
this rule does not have" a significant 
economic impact on a substantial 
number of small entities. This rule 
affects only the licensing and operation 
of nuclear power plan.ts. T1e con~panies 
that own these plants do not fall with.in 
the scope of the definition of "small 
entities" set forth in the Regulatory 
Flexibility Act or the Small Business 
Size Standards set out in regulations 
issued by the Small Business 
Administration at 13 CFR Part 121. 

List of Subjects in 10 CFR Part 50 

Antitrust, Clas!rlfied information, Fire 
protection; Incorporation by reference, 
Intergovernmental relafimi.s, Nuclear 
power plants and reactors, Penalty, 
Radiation protection, Reactor siting 
criteria, Reporting and recordkeeping 
requirements; 

Pursuant to t1;ie Atomic. F.ne.rgy· Act of 
1954, as- amended, the Energy · 
Reorganization Act of 1974. as amended, 
and 5 U.S."C. 553, the NRC is adopting 
the following amendments to 10 CFR 
Part 50. 

53 FR 19240 
Published 5/27/88 
Effective 7 /26/88 

Retention Periods for Records 

See Part 4 Statements of Consideration 

53 FR 20603 
Published 6/6/88 
Effective 7 /6/88 

10 CFR Part 50 

Revlslon of Backflttlng Process for 
Power Reactors 

AGENCY: Nuclear Regulatory 
Commission. · 
ACTION: Final rule.. . 

SUMMARY: The Nuclear Regulatocy 
Commission is promulgating an 
amended rule which governs the 
backfitting of nuclear pow·er plants. This 
action is necessary in order to have a 
backfit rule which UIJambiguously 
conforms with the August 4, 1987 
decision of the U.S. Court of Appeals for 
the District of Columbia in Union of 
Concerned Scientists, et al., v. U.S. 
Nuclear Regulatory Commission. This 
action is intended to clarify when 
economic costs may be considered in 
backfitting nuclear power -plants. 

EFFECTIVE OATE;_luly 6, 1988. 
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FOR FURTHER IMFORMATION CotHACT: 
Sleven F. Crockett, Office of the General 
Counsel, U·.S. Nuclear Regulatory 
Commission, Washinglon. DC 20555. 
Phone: (202) 492-1600. 
SU?PLEFAENTARY lt~FORMATION: 

Background 

On September .20, 1985, after an 
extensive rulemaking proceeding which 
included sequential opportunities for 
public comment on an advanced notice 
of proposed rulemaking (48 FR 44217; 
September 28 1983) and a .notice .of 
proposed rulemaking (49 FR 47034; 
November 30, 1984); the Commission · 
adopted final amendments to its rule · 
which .governs the backfitting of nuclear 
power plants, 10 CFR 50.109 (50 FR 
38097; September 20, 1985). Backfitting is 
defined in some detail in .the rule, but for 
purposes of discussion here it means 
measures which are directed by the 
Commission or by NRC staff in order to 
improve the safety of nuclear power 
reactors, and which reflect a change in a 
prior Comm_ission or staff position on. 
the safety matter in question. 

decided not to appeal the decision. 
Instead, the Commission decided to 
amend both the rule and the related 
NRC Manual chapter (Chapier 05i4) so 
that they conform u,nambiguously to the 
Court's opinion. On September 10, 19S7. 
the Commission published pn;,posed 
amendments to the rule (52 FR 34223) 
and provided for a comment period 
ending on October 13, 1987. 1 The final 
rule as set .out in this document is 
substantially the same as the proposed 
rule (52 FR 34223: September 10, 1987). 

In this rulemaking the Commission 
has adhered to the following safety 
principle for all of its backfitting 
decisions: The Atomic Energy Act 
commands the Commission to ensure 
that nuclear power plant operation 
provides adequate protection to the 
health and safety.of the public. In 
.defining, redefining or enforcing this 
statutory standard of adequate 
protection, the Commission will not 
consider economic costs. However, 
adequate protection is not absolute 
protection or zero risk. Hence safety 
improvements beyond the minimum 
·needed for adequate protection are . Judicial review of the amended 

backfit rule and a related int~rnal NRC 
Manuafchapter which partially 
implemented it was sought and, on 
'August 4. 1987, the U.S. Court of 
Appeals for the DC Circuit rendered its 
decision vacating both the rule and the 
NRC Manual chapter which 

. possible. The Commission is empowered 
under section 161 of the Act to·irnpose 
additional safety requirements not 

. needed for adequate protection and to 
consider economic costs in doing so. 

implemented the rule in paPt. UCS v. 
NRC, 824 F.2d 103. The.Court concluded 
that the-rule, when considered along 
with certain statements in the rule . 
preamble published in the Federal . 
Register, 'ilid not speak unambiguously 
in terms that constrained the 
Commission from considering economic 
costs in establishing standards.to ensure 
adequate protection of the public health 
and safety as dictated by section 182 of 
the Atomic Energy Act. At the same 
time, the Court agreed with the 
Commission that once an adequate level 
of safety protection had been achieved 
.under-section 182, 1he Commission was -
fully authorized under section 16li of the · 
Atomic Energy Act to consider and take 
economic costs into account in ordering 
further safety improvements. The Court 
therefore rejected the position of · 
petitioners in the case;"Uriion of 
Concerned ·scientists, that economic. 
costs may never be a factor in safety 
decisions under the Atomic Energy Act. 

· Because the Conrt'.s opinion regarding 
the circumstances in which costs may · 
be considered in making safety 
decisions on nuclear power plants was 
completely in-accord with the 
Commission's own policy views on thii; 
important subject, the Commission 

The 1985 revision of the backfit rule, 
which was the subject of the Court's 
decision, required, with certain 
.exceptions., that backfits be _imposed 
only upon a finding that they provided a 
substantial increas~ in the overall 
protection of the public health and 
.safety or the common defense and 
security and that the direct and indirect 
costs of implementation were justified in 
view of this increased prptection. The 
amended.rule, set out in this document, 
restates the exceptions to this 
requirement for a finding, so that the 
rule will clearly be in accord with the 
_safety principle stated above. 

I In jts Comments On the proposed amendm.entS, 
the Union of Concerned Scientists asserts that·the 
Federal-Register notice of !he proposed 
amendments was technically defective. UCS argues 
that si_nce the Court had vacated the entire rule, the 
Federal Register notice should have proposed · 
•enactment of an entire, amended, rule, rather than 
simply amendments to the vacated rule: In weighing 
the technical ·merit of UCS' argument. It should be 
note"d that as of the date of the Federal Register 
notice. the mandate of the Court bad not yet issued 
end the rule was thus still legally in effect. 
However, the more important consideration is that 
the notice clearly revealed the Commission's Intent 
to reissue the backfut rule once It had been 
conformed to the Court's decision. UCS understood 
this intent and took the·opportunity·to renubmit the 
·comments it had nubmitted during the rulemaking 
leading up to the 1985 revision of the rule. In any . 
event. the Commission is publishing the·entire rule 
In this document. · · 
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Particularly 1n response to tht Court s 
decision, the rule now provides that if 
the contemplated backfit involves 
ddining or redefinirrg what level of 
protection to the public health and 
saletv or common defense and securitv 
shouid be regarded as adequate, neith~r 
the rule's "substantial increase'' 
standard, nor its "costs justified" 
standard, see § 50.109(a)(3), is to be 
applied. (See § 50;109(a)(4)(iii).) Also in 
response to the Court's decision, see 824 
F.2d at 119, the rule now also explicitly' 
says that the Commission shall always 
require the backfitting of a facility if it 
determines that such regulatory action is 
necessary to ensure that the facility 
provides adequate protection to the 
health and safety of the public and is in 
accord with the common defense and 
security . 

On instruction from the Commission, 
the NRC slaff has amended its Manual 
chapter on plant-specific backfitting to 
ensure consistency with the Court's 
opinion. Copies of the revised chapter 
are available for public inspection in the 
Commission's Public Document Room, 
1717 H Street NW., Washington, DC 

.• 20555.2 . 

Response to Comments 

Comments were received from 12 
utilities, one Federal agency (IJOE), one 
vendor, seven individuals, seven 
citizens' groups, and two industry . 

· groups. Lengthy and detailed comments 
were-submitted by the Union of 
Concerned Scientists (UCS) and the 
Nuclear Utility Backfitting and Reform 
Group (NUBARG). Both organizations 
were active in the rulemaking which led 
to the 1985 revision of the rule. The 
comments submitted by these two 
groups encompassed most-of.the 
comments made by others. Below,.the 
Commission paraphrases the chief 
comments and responds to them. The 
.Commission has given careful 
consideration to every comment:The 
original comments,may be viewed.in the 
NRC's Public Document Room in 
Washington, bC. · 

• Several commenters argue that the revised 
Manual chapter should undergo what amounts to 
notice ·and comment rulemaking. However, the 
Manual chapter, If it is a rule at alJ, is a rule of 
agency organization. procedure. or practice, and 
ther~fore is not subject to the notice and comment 
requirements of the Administrative Procedure AcL 
See 5 U.S.C. S53{h){AJ; see also § 553(a){2). The 
Commission did publish for comment an earlier 
version of Manual Chapter {49 FR 16900: April 20, 
1984), but that version was already in effect when It 
was published for comment, and it was published 
for comment only because the Commission was still 
in the process of making fundamental changes to 

·the backfilling process and wanted comment on the 
procedures then "in effect. See id. 
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"Adequate Protoctiun ·· 

The great majority of the commenter~ 
raised issues about the rule's use of thr 
phrase "adequate proter.tion".'This 
phrai,e is used in the rule's exceotioP. 
provisions. See § 50.109[a)l4). Generallv. 
the rule requires. among other things, · 
that it be shown for a given proposed 
backfit that implementation of the 
backfit would bring about a "substantial 
increa!;e" in overall protection to pubiic 
health and safetv. and that the direct 
and indirect costs of the backfit are 
justified by that substantial·increase. 
See § 50.109(a)(3). However, 
§ 50.109(a)(4) also requires that these 
two standards not be applied in three 
situations: 

First, where the backfit is required to 
bring a facility into compliance with 
NRC requirements or the licensee's own 
written commitments: 

Second; where the backfit is 
necessary to ensure that the facility 
provides adequate protection to the 
health and safety ofthe public and is in 
"accord with the .common defense and 
security; and 

Third, as noted above, where the 
backfit invoives defining or redefining 
what level bf protection to the public 
health and safety or common defense 
and security should be regarded as 
adequate. 

The comments on the rule's use of the 
• phrase "adequate protection" generally 

took two forms, each discussed more 
fully later on in this notice. The first 
form, most fully represented by ucs· 

· comments, wa,s that the rule itself 
should actµally include a definition of 
"adequate protection" (the final rule set 
out in this document does not), a phrase 
nowhere explicitly defined in general 
terms, either in the Atomic Energy Act, 
from which the phrase comes, or iii the 
Commission's regulations. 

The second, more modest, form of the 
comments on ··adequate protection", 

.. most fully represented by NUBARG's 
comments, was that one or another of 

.. the three exception provisions in the 
rule was redundant (none is). While not 
amounting to a call for a definition of 
"adeq{!ate protection", NUBARG's 
comments displayed some of UCS' 

• uncertaintv about what the Commission 
. meantby the phrase. 

Each group had difficulty applying the 
phrase to characterize.past Commission 
;iction in backfitting. UCS claimed that 
the Commission had never backfitted in 
order to achieve something beyond 
·"adequate protection." NUBARG, 
however, claimed that the Commission 
had neverTeqµired e·backfit on the 
grormds that compliance with the 
regulations was not enough to provide 

adequate protection. These view5. imp!1ldent. and certainly notninp iliepil. 
differing in emphasis. reflect the twu about decisions which ultim.ately turn 
f!:-Oups' opposite concerns about the on the application-by duly constituted 
pcssibil:'.y that the Commission vvoulc authoritv and after full consideration of 
u~:e the ph~c!SC "adequate pro!eciior," all rf'iev',mt information-of ohrases 
arbiira~iiy. ucs is Concerned that the v,nid, are not fully defined. Consider. 
Commission might interpret the. phrase for instance. the "reasonable assurance" 
"adequete protection" to refer to a level determination the Commission must 
of safety such that every proposed make before issuing an operating 
improvement would be subjected to license.• Indeed. most of the 
cost-benefit analvsis. Converselv. the Commission's rules and regulations are 
industry appears-concerned that the ultimately based on unquantified and. as 
Commission might interpret the phrase we note below, presently unquantifiable 
"adequate protection" to refer to a level ideas of what constitutes "adequate 
of safety such that no proposed protection". 
improvement would be subjected to Were there something peculiarly 
cost-benefit analysis. critical about the role of "adequate 

The Commission certainly did not protection" in the backfit rule, the issue 
intend that this rulemaking should focus of the phrase's meaning could have been 
on the meaning of the phrase "adequate raised in the rulemaking for the 1985 
protection". The main point of this rule. Two of the three exception 
rulemaking was simply to negate the provisions set out above were ,·n the 
misimpression.left by two statements in 
the preamble to the 1985 version-of the 1985 revision of the rule,-where·they 
backfit rule. UCS puts forward two used the equivalent phrase "undue risk" 
grounds for its emphasi's on the phrase instead of "adequate protection". Also. 
"adequate protection'\ First, UCS as the Court in UCS v. NRC noted, 824 
asserts that w(t)he crucial decision as to F.2d at 119, the statement of 
whether cost benefit analysis will .be considerations which accompanied the . 
used in assessing the need for 1985 version of the rule quite explicitly 
backfitting is dependent on whether the 11-t least twice limited the sonsideration 
particular backfilling under of costs in backfilling decisions to · 
consideration is needed to ensure situations where "adequate protection" 
adequate safety • • • ." Second, UCS was already secured. 

5 

claims that the Court "ordered" the Nonetheless, an issue which is a 
Commission to "stop trying to obscure concern of almost every commenter in 
its intentions through ambiguous and this rulemaking should not be ignored. 
·vague language• • • ." · · Therefore, the Commission will answer 
. However, as ·w:ill .be explained. more as best it can the questions the 
fully below, 14e. Court's decision turned conimenters have raised concerning the 
not on the rule's lack of a definition of rule's use of the phrase· "adequate 
"adequate protection" but rather on two pi;otection". We begin with UCS'·call for 
statements which seemed to the Court to an objective.and generally applicable 
imply that the Commission·intended to - definition of "adequate protection~;We 
. take cosui"into consideration in argue that such a definition is not 
determining what "adequate protection" possible in the near future, buUhat the 
required; the .meaning of "adequate , public :and licensees are nonetheless · 
protection" was simply not an issue in protected against misuse of .the phrase. 
the litigation. Moreover,-UCS In the course of.responding to UCS' . 
overestimateslhe·r.ole the phrase 'Comments; we·shall. of necessity. be·· · 
"adequate protection" plays in the making at least preliminary. responses to 
backfit-rule. The threshold decision in most ofNUBARG's comments-also.·. · 
considering a proposed backfit, and very ucs argues that the rule permits the 
often the only decision that need be agency to escape its legal responsibility · 

. made,3 is not whether adequate 
protection is at stake but rather whether 
the facility is in compliance with the 
Commission's requirements and the 
licensee's written commitments. 

Even if UCS is right about the 
importance oflhe phrase "adequate 
protection''; ·th!lre is·nothing unusu.al or 

• For inlltance. a majority of the plant-speclfi·c 
backfits carried out during the first year after the 
1985 re"!ti=: !:'f the beckflt rale became effective 
were for the sake of ,eompliance. See SECY-416-46. 
Evaluation of Managing Plant-Specific Backfit · 
Requirements (November 21. 1986), Enclosure 'l. 
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• "' • • {A)n operating.license may.be issued by · 
the Commission ' • • upon finding that: • • • · 
(t)here is reasonable assurance • • • that the 
activ/ties authorized by. the operating license an be 
conducted without endangering the health.and 
safetr df the public• • • .• 10 CFR 50.57(a)(3'). 

• "The consideratioo and weighing of costs · 
contemplated by the ruJe.applieslo backfits 3hat are 
intended lo result in incremental aafety · · 
improvements for a plant that already. providef an 
acceptable degree of protection(,)" 50 FR 38103. col. 
1: also, "(t)he 'COSls ausociuted with proposed new 
safety requirements may be considered by the · -
Commission provided thal the Atomic F.nergy Act 
fihding 'no undue risk' can be made." Id. al 38101. · 
col. 3. 
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lo urticulaie !he factors on which it 
bases its b<.1c.kfittmg decisions. UCS 
a~ser!s that lhe rule shot!ld "enunciate 
cri1e~u.1 a!ld iiuidelines about what 
consti:ules redefi!ling and defining 
adeau.ite protection le·,els. what 
con;titulcs an adequate as opposed to a 
beyond adequate protection level, and 
what factors place a particular 
circumstance within the rule or within 
the ex.ccptions." Another comment 
asseits that any definition of "adequate 
protection" should include the resolution , 
of all outstanding safety issues. Yet 
another calls for ."objective· criteria", 

-''some real numbers" on releases, 
accident consequences, and the like. 

There does not exist, and cannot 
exist, at least not yet, a generally 
applicable definition of "adequate 
protection'! which would guard against 
every possible niisuse of the phrase. 
Congress.established "adequate 
protection·~ as.the standard the 

. Commission is to apply in licensing a 
· plant, see 42 U.S.C. 2232(a), and gave the 
.Commission authority to issue rules and 
regulations necessary for protection of 

. public health and safety, see 42 U.S.C. 
. 2201, but ,Congress did not define 

"adequate protection", nor did it 
· command the Commission· to define it. 
- Such a definition would have to take 
one of two forms, one of them incapable 
of preventing the abuses the 
commenters are concerned about, and 
the other simply not possible·yet. The 
first of these would be a verbal · 
definition of the kind encountered in, for 
instance, the various "reasonabie man" .. 
standards in the common law. After -the 
pattern of fhese, the Commission could 
say, correctly, that "adequate 

emerge as a byproduct of tl,~ 
Commission's efforts, stili in their ear:, 
stages. to implement ib gene~al s;;f('t~: 
goals. which take a nartl-,· quantitat1H 
form. (See 51 FR 30028; Aui'.Js! '.!1. 193G. 
Policy Statement o~ Saiety Goals.) 
However, given the state of ihe art in 
quantitative safety assessment, it is not 
reasonable to expect that the 
Commission could make licensing 
decisions-let alone decisions on 
whether to consider cost in backfitting­
wholly on a quantitative definil!on of 
"adequate protection". Surprisingly, 
some of the commenters who call for 
"objective_criteri(l", "spme real 
numbers''; and the like; have in the past 
criticized quantitative risk assessments. 

Nonetheless, even in the absence cif a 
useful and generally applicable 
definition of "adequate protection", the 
Commission can still make sound 
judgments abou_t what "adequate 
protection" requires, by relying upon 
eY,pert-engineering and scientific 

. judgment, acting in the light of all 
relevant and material'information. As 
UCS itself s·aid in its comments on the 
proposed 1~85 revision of the rule, 
"(u)ltimately, the determination of what 
standards must be niet in order to 
provide-a reasonable assurance that the 
public health and safety will be 
protected comes down to the reasoned 
professional judgment of the responsible . 
official." ·· · 

The Commis.sion's exe.rcise of this 
judgment will take two familiar forms, 
of which the most important is rule and 
regulation; An essential point of the 
Commissio.n's Jiaving regulations is to 
flesh out the ''adequate protection" 
standard entrusted to the Commission 
by Congress. See UCS v:NRC, 824 F.2d 
at 117-18.:Exercising engineering and 
scientific judgme~t in the light of all . 
relevant and material information, the 
NRC identifies potential h~zards and 
then requires that designs be able to 
cope with.such.hazards with sufficient 
safety·margiAS and reliable backup 

.. O'i1ysteIIis . .-Regulations and guidance 
arrived atin this way do not, sirictly 

.. speaking, ''define" adequate protection, 
since there will be times when the NRC · 
issues rules which-require something . · 
beyond adeqiiate·protection. 

protection" is not zero risk. that it is· the . · 
same as "no undue risk", that it has 
long-term and s~ort-terin aspects, arid 
that it is that level of safety. which the 
Atomic Energy Act requires for initial 
,and continued operation of a nuclear 
power plant.l-iowever, such a ·definition 
clearly will not, ofitself, prevent ·the 
.abuses UCSandNUBARG"iire: · 
concerned about, nor is such ·a standard 
suffici.ently, heipful_to the NRC staff in 
actual practice ... 

Thus:ifthere is to be a useful arid 
generally applicable definition of 
·"adequate protection''.;it must fake 
another, more precise form, namely,· 
quantitative. Several of the commenters 
seem to have such 8 definition in mind 
when they call for "objective criteria", 
some "real numbers", and the like. In -
fact, the Commission is actively . 
"pursuing reliable quantitative measures 
of safety, and some quantitative end · · 
generally applicable definition of · 
"adequate-protection" may eventually 

. Nonetheless,-compliance with such 
·regulations and guidance may be 
presumed to assure-adequate protection 
at a minimum, As the Commission has . 
said on many. occasions, compliance 
with the Commission's ·regulations and 
guidance "should provide a leve1 of · 
safety sufficient for adequate protection 

· of the public.health and safety and · 
common defense and security under the 
Atomic Energy Act." (49 FR 47034, 47036, 
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coi. 2. l'\ovember 30. 1984, proposed 1985 
rule; see abo 50 FR 38097, 38101. col. 3, 
September 20. 1985, final 1985 rule: 51 FR 
30023. col. 1. August 21, 1986. Policy 
S1a!~1:1cn1 on Safety Goals.) 

Because "adequate protection" is 
presumptively assured by compliance 
with the regulations and other license 
requirements, all the versions of the 
backfit rule-the 1970 rule, the 1985 rule, 
and the one set out in this document. see 
§ 50.109[a)[4)(i}-have a "compliance" 
exception: plants out of compliance may 
be backfitted without findings of 
"substantial increase" in protection or a 
••justification" of costs. 

However-and here is where the lack 
of a general definition for "adequate 
protection" poses a challenge­
"adequate protection" is only 
presumptively assured by compliance. 
As the Commission said in promulgating 
the 1985 revision, the presumption may 
be overcome by, for instance, new 
information which indicates that · 
improvements are needed to ensure 
adequate protection. (50 FR 38101, col. 
3.) Such new information may reveal an 
unforeseen significant hazard or a 
substantially greater potential for a 
known one, or insufficient margins and 
backup capability. Engineering judgment 
may, in the light of such information, 
conclude that restoration of the level of 
protection presumed by.the regulations 

·requires more than co~pliance. Thus 
both the 1985 revision and the revision 
below: contain exemptions for backfits 
necessary to assure "adequate 
protection", or, ·as the 1985 rule 
equivalently said, "no undue risk". See 
§ 50.109(a)(4)(ii) of the rule. set otit in this 
document. ·· 
· If compliance does not assure 
adequate prote_c;_tion, the Commission -. 
must be able to determine how much: 
more protection is required, and a 
precise and generally applicable . 
definition of "adequate _protection" 
would facilitate tl1at.determination. But 
such a definition would have only a 
limited role to play. The first and most 
crucial .question is ·wh_ether the proposed 
backfit is required to bring a plant into 
compliance. Only if the· proposed backfit 
requires more.than compliance with 
NRC regulations and license conditions 
need there be a determination as to 
what .. adequate protection" requires. 
Given this relation between compliance 
and "adequate protection", the industry 
might be more concerned than UCS is 
about the lack of a general definition of 
"adequate protection", for UCS will at 
least have the comfort of knowing that 
compliance will be secured before cost 
is considered, but the industry cannot be 
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sure !ioV\' m•;Jct' 1;1::~e thu!"i :umpliunce 
may uc asked c;J 1\ uesr.:le lhe cost. 

Where, as in the cases contemplated 
l,y the second exc.:eption provision of the 
rulc. mun: than cc,I:1pl1crnce is required 
and amrntilatin criteria do not define 
"udPquc1te r~o!ectioP.". the agency mus\ 
fall back on the second familiar form in 
which engineering judgment is exercised 
by the Commission, namely. case-by­
case. Administrative agencies are not 
required to proceed by rule alone. for 

. the method of .. ase-by-case judgment is 
quite capc:ble of meeting the 
requirement that the factors.on which 
administratke decisions are based be 
articulated. Rather than proceeding by 
an·almost ministerial application of 
"objective criteria", the Commission 
must fashion a series of case-by-case 
judgments into a well-reasoned and 
factually well-supported body of 
decisions which, acting as reasoned 
precedent;-can control and guide the 
Commission's exercise of the discretion 
·granted it by Congress in precisely the 
,vay in which common-law precedents 
eontrol and guide the common law 
judge's exercise of his or her judgment. 
See Nader v. Ray, 363 F.Supp.-946, 954-
55 (D.D.C, 1973) (determining what 
constitutes adequate protection calls for 
exercise of discretion in a judgmental 
process very different from acting in 
accord with a clear, non-discretionary 
legal duty). 

The Commission foresaw the-need to 
proceed case-by-case on.occasion and 
therefore made ·it a principal aim of the 
backfit rule to centralize the 
-responsibility and document the bases 
fQr case-by,:case decisions for such 
decisions. The Commission thereby 
hoped to better assure that such · 

- decisions as might of necessity be case­
by-case. would form ·a reasoned and. 
coherent body. 6 · .: 

· · • UCS alleges that fn three instances the 
.Commission has abused its discretion by applying 
cost ·considerations in specific cases where 
licensees are in compliance but adequate proteciion 
is at stake. Howev~r. UCS is misinformed about the 
firsi of the three cases, arid its allegations about the 

· other two. redu·ce simple to disagreement over what 
constitu!es adequate protection. We briefly discuss 
the three cases below.· 

Citi~g ltade journal articles which quote unnamed 
NRC sources. UCS claims that the backfit rule 

• caused-the NRC staff to change its mind about 
requiring two licensees to conduct certain 
inspections and analyses in orrler to justify · . 
continued operations. The two plants in question 
had reactor pump coolant shafts similar to ones 
which elsewhere had shown a high probability of 

. shearing off under certain condiiions. ucs asserts 
that "lw)e • • •. learn from this example the 
'inherent lack of logic and circularity embedded in 
the rule: l'IRC is prevented, by.operation of the rule, 
frum asking questions needed to learn the degree of 
risk of a known equipment problem- beca,;se 11,ey do 
not know the an•wers in advance."_ 

Not~;:ig in the Court's rulin:; ir. UCS \. 
r,RC forbids the Commission's approach 

However. the fact,- of th·e situatiuns -...·..-ert no! 
what UCS alieges 11,em lo have been: indeed the 
Lac.kfit rule was not invoJv(:d. Letters were sen~ on 
April 23. 1986 requirm~ the licensees to submi! 
witl,m Z:J days information which would _"enable 
the Commission to determine whether or not (their) 
license(s) should be modified." Such information 
included information on design, operational history. 
schedules for inspection, 'plans for operator training. 
and "'any analysis performed subsequent to those 
done for the FSAR (Final Sufety Analysis Repo,t) 
which would address the consequences of a locked 
rotor or broken shaft event during plant operation." 
These letters were sent undP.r the first part of 10 
CFR 50.54(1): This part authorizes such information 
requests without consideration of cost. As an earlier 
draft of the April 23 letter available in the NRC's 
Public Docwnent Room shows. the NRC had 
planned to ask for new analyses under a later part 
of § 50.54(1) which authorizes requests not required 
to assure adequate.protection if "the burden-to be 
imposed • • • -is justified in view of the potential 
safety significance of_the issue to be addressed in 
the rcquesteil information:'" 10 CFR 50.54[1). (This 
"safety significance'" standard, by its emphasis on 
"potential'", requires less than is required by the 
"[actural) substantial increase" stiindard in the 
backlit rule ,µid olso avoids the circularity UCS 
alleges.] However, the staff sensibly opted for first 

. asking whether iiuch·analyses had already been. 
done. In fact they bad, ·or were underway when "the 
letters -were sent. The backfit rule played no part 
here. · 

ucs· second instance of alleged abuse involves 
the Mark I containment, about whose performance 
in beyond-design-basis accidents [ ones which 
involve damage to the reactor cor~) there is 

· substantial uncertainty. UCS asserts that cost 
considerations have blocked staff action which 
would have brdught about a significant reduction in 
some of the figures which estimate the prob&bility 
that the i,;fark I would foil in·certain kinds of 
beyond-design-basis accidents. UCS adds in passing 
that those-figures represent undue risk. The NRC 
staff has already made a formal reply to similar 
charges of undue risk. See. e.g . .-Boston Edison Co. 
[Pilgrim Nuclear Generating Station). Interim 
Director's Decision under 10 CFR Z.206, DD-87-14, 

. 26 NRC'87; 9&;-106 [1987). Suffice it-here to say that­
the NRC staff ha!·by no means _completed its 

.. considerations of the Mark I.containment; but that, 
given present information; the- staff has concluded 
that overall severe-lfccidenf risks at plants with -
Mark I coniainments are riot undue: Id. iii iD4--1Jl6. 
UCS is content_10· put fonrard only unsupported 
assertions to the contrary •. Thus the staff may 
legitimately consider cost when deciding whether to 

. backfit the_Mark_l con)ai_l).lllents. . , . 
ucs· third_ allegation of abuse rllhearses part of 

its February 10, 1987_ § 2.206 Petiiion to the 
Commission for immediate' action to relieve 
aliegedly undue risks posed by nude'~r pow~r · 
·plants designed by the.Babcock &-Wilcox Company.­
The NRC's Director of Nuclear Reactor Regulation 
-responded fully to the Petition. den~ing it. on 
· October 19, 19B7 [UCS' COJ!lments on !he propo&etl 
backlit rule Were submitted ori Octobe·r 13). See 
Director's Decision Under 10 cm· 2.206. DD-87-1B, 

· 26 NRC-{October 19, 1987). The Director concluded 
tha! "there are-no substantial·health·and safety 
issues that would warrant the suspension or 
revocation of any. license or permit.for such 
facilities:" Slip _Opinion at 63. Simply because UCS 
disagrees with such conclusions does not mean that 
the Commission is misusing° the "adequate · 

. protectjon~-standard. 
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tc: ··ar!eq:;ate protec!!cn··. UCS L:~lc!:~ 
asserts that the prepused rult 
"completely fail[ed] lo co:nport with the 
orders and directions of the Court of 
Appeals in UCS v. NRC'', that the Court 
"could no! have been more ciear about 
the defects of the backfit rule", that the 
proposed revised rule "suffers from the 
exact same defects" as the one vacated, 
that. inaeed, "the new proposal is even 
more devoid of objective guidance or 
criteria • • • than·was its predecessor." 

UCS' criticisms are based on part of a 
single paragraph in the Court's decision. 
ln pertinent part, that.paragraph says, 

· .... * * In our view, the backfitting rule 
is an exemplar of ambiguity and 
vagueness; indeed, we suspect that-the 
Commission designed the rule lo 
achieve this very result. The rule does 
not explicate the scope or meaning of 
the three listed 'exceptions'. The rule 
does not explain the action the 
Commission will (in italics) take when a 
backfit falls within one of-these 
exceptions. In short, the rule does not: 
speak in terms that constrain the 
Commission from operating ·outside the 
bounds of the statutory scltetne;" 824 · 

. F.Zd al 119. . 
UCS says that this portion of a 

paragraph was an "order'.! by: the Court 
to get the Commission to "stop !J"Ying to 
obscure its intentions through 
ambiguous and vague language * * • ." 

· Whether-the Court's laniuage amounts 
to an '-'order" or cinly strong advice, we 
have followed it. For one thing, the rule· 
explicitly says that backfits fallii;ig · 
within the exceptions will be imposed 
(inexplicably, UCS asserts that·the 
proposed rule did not have this 
provision). See § 50.109(al{4). For 
another, bath in :what we haye already 
said, and in what_ we shall be saying in 
response to.N(JBARG's.commerits _on 
the exceptions provisions, we shall .have 

- explicated the scope imd meaning of the 
three listed exceptions. · · 
. 'However; we have-not taken the 
quoted language of the Court fo mean 
that, after years of making rules and 
adjudicating cases 'which ultimately .. 
depend on the Commission's-judgment 
about what "adequate protection" 
requires; the-Commission should ·be 
obliged to give a mechanically. 
applicable definition of "adequate 

- protection" in order to avoid using the 
time-honored method of case-by-case, _­

. precedenhguided,. judgment to 
• implement only a part of the l:iackfit , 

rule. Ce~tainly, the Court never even 
- noted a lack.of a general definition· of 

"adequate pmtection" ·in the rule, let 
alone "ordered"- the ,Commission to 
provide such a definition. · 



PART 50 • STATEMENTS OF CONSIDERATION 

ucs· position laci-;s all sense of 
proport,un. We must emphasize the core 
of the Cour!"s decision, rafrier than get 
bogg~d 001\·n by !ransformini a 
suspi::ion a!lO a few criticisms of the 
rule inio an order to undertake an 
unpreceuen,ed task oi defini!ion. 

Reviewing the exceptions in the rule, 
and various statements in the Federal 
Register notice accompanying the rule. 
the Court said, "We conceivably could 
read the terms of this rule to comply 
with the statutory scheme we have 
described above {that is, a scheme in 
which economic costs can play no part 
in establishing what adequate protection 
requires)." Id. Moreover, the Court says 
this despite the lack of any summary, 
general. "objective" definition of 
"adequate protection" in the rule. 

But the Cow't'then went on to say, 
"Statements that the Commission has 
made in promulgating the rule and in 

· defending it before this court. however, 
disincline us from interpreting the rule in 
this fashion." Id, Again, it is not the lack 
of a definition·of adequate protection 
that disinclined-the Court from saving 
the rule, but rather certain statements 
the Commission had made which 
seemed to suggest that the Commission 
might consider economic cost when 
deciding what adequate protection 
required. 

The Three Exceptions 

Echoing the Court's remark that the 
rule "does not explicate the scope or 
meaning of the three .listed 
'exceptions' ", id., NUBARG "believes 
that there is e substantiatamountof 
overlap in these exceptions and that 
they have not been adequately defined 
or explained in the proposed rule." 
NUBARG and others representing the 

. industry are concerned that the two 
exception provisions which use the 
phrase "adequate protection''., 
§§ 50.109(a)(4){ii).and (iii), may 
"swallow" the.rule. One industry 
commenter objects to the notion. implied 
by§ 50.109(a)(4)(ii). that adequate 
protection might require more than 
compliance. Another iii concerned that 
§ "5o.109[a)(4){iHJ, the exception which 
has been added in response to the 

· Court's ruling, might lead to . 
redefinitions of "adequate protection" 
that .would threaten Joss of licenses. 

To avoid these results, NUBARG and 
'othersl"ecommend deleting one of the 
two exception provisions which use the -· 
phrase "adequate protection".· ... 
NUBARG's clioiceis § 50.l09{a)(4l{ii), · 
retained from the 1985 version of the 
rule, where.it.used the equivalent 
phrase, "no undue risk". This section 
provides that the "substantial increase"· 

and '"costs justified"' standards will not 
apply to backfits necessary lo provide 
adequate protection to public health and 
safety. NUB.-\RG calls this provision 
redundant to the exception for backfits 
required for the sake of co;noliance. 
§ 50.109lal(4J(i). As 'was noted abo\'e, 
l\'UBARG reports that its research has 
uncovered no case in which the 
Commission "has recognized that some 
additional measures not contained in 
existing requirements are necessary to 
ensure that a facility continues to meet 
the current level of adequacy." Two 
other commenters believe that U1e 
exception.pr{)vision added because of 
the litigation, § 50.109(a)(4)(iii), should 
be deleted, as being redundant to the 
provision NUBARG would like to see 
deleted. 

No matter which of the two provisions 
the commenter would like to see 
deleted, the commenter would like some 
restrictions placed on the use oi the 

~remaining one. The restriction by far the 
most frequently proposed is that no 
action may be taken under the 
remaining exception provision in the 
absence of "significant new inform!ltion 
or the occurrence of an event which 
clearly shows" that the actiori is 
necessary. 

In sum, these commenters either 
reopen an issue settled in 1985 or they 
recommend deleting that part of the rule 
which directly responds to the Court's 
ruling. We take neither course, for, even 
putting the 1985 rule and the Court's 
ruling aside, if either of the two 
provisions were to be deleted, an 

. essential power of the Commission 
would be remain unimplemented. 

First, the exception for backfits 
necessary to secure adequate protection, 
§ 50.109{a}(4){ii),must be retained, 
because :it must be made clear that 
Commission action is.not to be 
obstructed by cost considerations' in a 
situation where compliance has.indeed 
proved to be insufficient tosecure the 
level of protection presumed .in the rule, 
·order, or commitment in question.. ' 
Despit~ the results of NUBARG's 
research, such situations have arisen. 
See, e:g., SECY~346. "Evaluation of· 
Managing Plant-Specific Backfit 

' Requirements", November 21, 1986. 
Accordingly, this exception provision is 
riot redundant to the exception for 
backfits necessary to restore 

· compliance. Neither is it redundant to 
the ~xception for backfits involving the 
defining or redefining of "adequate 
protection", for,the latter exception ... 

-· assumes some changejn the NRC's 
. · judgment _of what level of protection . 

- should be regarded as ·~dequate". 
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Retaining§ 50.109(2!!~:iiii wi!! r;J1 
give the Commission the power to 
proclaim at will that compliance is not 
enough. As we said in the statement of 
considerations accompanying the 1965 
rule. and have in part reiterated in the 
resoonse to UCS' comments, the 
re~lations, though they do not define 
"adequate protection .. , ·are presumed lo 
ensure it, .and, in the absence of a 
redefinition of '.'adequate protection", 
that presumption can be overcome only 
by significant new information or some 
showing that the regulations do not 
address some significant safety issue. · 
"(l)t may be presumed that the current 
body of NRC safety regulations provides 
adequate protection. Where new 
information indicates that improvements 
are needed to ensure there is 'no undue 
risk' on • • • a • • • basis which the 
Commission believes to be the minimum 
necessary, such requirements must be 
imposed." (50 FR at 38101-102.) 

· Second, the exception provision for 
backfits which ·BI'e necessary under a 
defining or redefining of"adequate 
protection",§ 50.109{a)(4)(iii}, must be 
retained because it must be made clear 

_ that, as the Court held, cost may riot be 
a factor in setting the level of protection 

· judged as "adequate".7 As NUBARG -
acknowledges, citing Power Reactor 
Development Co. v. International, Union 
of Electrical, Radio and Machine 
Workers, AFL-CI0,..367 U.S. 396,408 
{1961), the Commission has both the 
power to define ~adequate pmtectionN, 
arid the power to re-define-it.8 Without 
this last exception provision, it might 
appear from the rule either that the 
Commission had no such power or that 
it was restricted by cost considerations, 
contrary to the Conrt_'_s_ruling. Nor · 
should this exception provision be 
limited to situations involving 

. "signific,ant new information,'.' as 
proposrci in several comments. 

This la.st exception. may be thought by 
some to threaten to swallow the·backfit 
rule. We believe; however, that 

· instances ofbaclcfits based on.a. 
"redefinition" of "adequate protection" 
will be rare. Moreover, the case-by-case 
approach which is required in the 

• As the rule notes in I 50.109(e){7), cos! may 
. nonetheless be a conlriderstion in clloosing the 
means of achieving •adequate protection". 

, The words udefinlng or Tedcfuring" in this third 
exception 11hould not be constrned nece9Sarily to 
mean "providing Ii nseful and iienerally applicable 

· ilefmition~. al leaat not until socb a definition 
becomes possible. Under present conditions. !he 
Commi1!sion wiH have ~defined or redefined what 
level of protection ill·to beyeganlcd as adequate· if 

· ~t makes a judgment thaL mthough compliance . -
assures the le,rel of protection that. had been. · 
thought of 11s adequate. that level of protectimi 
should no longer be considered adequate. 
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absence of a general ddini1ion of 
''adequate protection" provides 
licensees-and the public-a large 
measure of protecllon from arbitrarv 
action by thE: Commission. Citing c~se 
law. NUBARG says thal. in applying H1is 
las! exception provision. the 
Commission "must act rationally and 
consistently in light of available 
evidence", and "must apply a reasoned 
analysis indicating the prior policies and 
standards are being changed, not 
casually ignored • • •."We wholly 
agree, and believe that the approach 
envisioned by the backfit.rule will 
facilitate the Commission's acting 
accordingly. 

Other Matters 

Two other comments bearing on the 
phrase ''.adequate protection" require an 
explicit response. First, several 
commenters from the industry would 
prefer that the rule state that the 
"documented evaluation" which the 
NRC must prepare in connection with 
any action under one of the exception 

• provisions, see § 50.109[a)(4), should 
include consideration of as many of the 
factors which§ 50.109(c) requires of a 
. "backfi.t analysis'\ as are appropriate. 

: The suggested modification of the rule 
· would have only limited utility. Few of 
the factors listed in§ 50.i09(c) of the 
rule are appropriate for consideration in 
a documented evaluation justifying 
action under the compliance e·xceptiori 
in the rule. It is true that several of the 
factors in § 50.109(c), indeed, all:of.them 
but those in paragraphs (c) (5) and (7) 
and some of those in paragraph (c)(8) 

thnt since rules "define" "c:dequatt· 
. protection", the Commission cannu! 

apply the rule's "substantial incn:,!sc·" 
nnd "cost justified" standards ir: 
rulemaking without applyin~ cos! 
considerations in setting the standa:c_; c•i 
adequate protection, contrary to the 
Court's holding. 

The answer to this comment is, of 
course, .that the rules do not, strictly 
speaking, "defi~" "adequate 
protection", and they only 
presumptively assure it. Not only may 
there, as stated above, be individual 
cases that require actions that go 
_beyond what is necessary under the 
regulations to assure adequate 
protection, .there will also be times.when 
the l\o'RC issues a rule which requires 
something b~yona adequate protection. 
This follows directly from the 
Commission's power under section 161 
of the Atomic Energy Act, affirmed by · 
.the Court, to issue rules or orders to 
"minimize danger to life or property." 
See 42 U.S.C. 2201; see also USC v. NRC, 
824 F.2d at 118. If a proposed rule 
requires something more than adequate . 
protection, applying a cost standard to 
the proposed rule will not be introducing. 
cost considerations int.o the setting of · 
the adequate protection standard and is . 
therefore permitted. Of course if the rule 
is directed at either establishing what 

· level of protection is "adequate" or 
assuring that such a level of protection 
is mel, then cost· will play no role. 
· The bat:kfit rule as set out below is 

substantially the same as the rule · 
. are approprill.te for considimition under 
. th~ "adequate protectiori" exception, to 
the extent that they require a showing of_ 

. proposed in.the Federal Register. (See 52 
FR 34223; i,eptember 10, 1987.) · 
Provisions' which appeared at the end of 
§ 50.109(a)(4) of the proposed rule, or in _ exactly what the licensees must do.and 

l} showing th~t the backfit-in question 
actually contributes to.safety; However, 
the Commission believes that the.rule's 
requirement that the documented . 
evaluation ·~include a statement'of the 
objectives of and reasons .for the .. , .. 

. modification and the basis {or invoking 
the exception" adequately~.i.ssures that 
the fact_ors in § 50.109( c) 'r'{m be -
considered to the extent relevant, 
witlrourtheir being listed and labeied as 
if they were a part of a § 50.109( c) 
analysis. Thus, little; if anything, is to be 
gained.by an explicit requirement that 

· § 50.109(c) factors be considered in a 
·documented evaluation. 

Second, one citizens' group asserts · · 
·that the backfit _rule should not apply _to 
ruleniaking. This issue was thoroughly 
discussed in 1985. However, this group's 

. comment puts the issue in a slightly 
alteredlight,. and provides another 

· opportunity to clarify the meaning .of 
"adequate protection". The-group argues 

the footnote to that paragraph, appear 
below in new paragraphs (a) (5) through 
(7). . 

En'rironmental Impact: Categm:ical · 
Exclitsion 

The NRC'has det~rmined that this 
final rule is the type of action described 

'in·categorical exclusion 10 GfR 
51.22(c)(3).Therefore, neither an 
environmental impact statement nor an 
environmental assessment has been 
prepared for this final rule. 

Paperwork Reduction Act.Statement 

This·final rule does not contain a new 
or amended information c·onection 

· requirement subject to the Paperwork 
-Reduction Act of 1980 (44 U.S.C. 3501 et 
-seq.). Existing requirements were 
approved by the Office of Management 
and Budget; Approval Number 3140-
0011. . . 
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The revision to 10 CFR 50.109 will 
bring it into conformance with the 
holding in Union of Concerned 
Scientists. et al.. i.•. U.S. Nuclear 
Regulator~· Commission. D.C. Cir. Nos. 
85-1757 and 86-1219 (August 4. 19B7). 
The revision clarifies the backfit rule to 
reflect NRC practice that in determining 
whether to adopt a backfit requirement. 
economic costs will be considered only 
when addressing those backfits 
involving safety requirements beyond 
those needed to ensure the adequate 
protection of public health and safety. 
Such costs are not considered when 
establishing the adequate protection of 
public health and safety. This revised 
rule does not have a significant impact 
on State and local governments and 
geographical regions, public health and 
safety, or the environment; nor does it 
represent substantial costs to licensees, 
the NRC, or other Federal -agencies. This 
constitutes the regulatory analysis for 
this rule. 

Regulatory.Flexibility Act Certification 

Jn accordance with the Regulatory 
Flexibility Act of 1980, 5 U.S.C. 605(b), 
the .Commission hereby certifies that 
this final rule, if promulgated, will not 
have a significant economic impact on a 
substantial number of small entities. The 
affected facilities are licensed under the 
provisions of 10 CFR e0.21(b) and 10 
Cffl 50.22. The companies that own 
these facilities do not fall within the 
scope of "small entities"as set forth in 
the Regulatory Flexibility Act or the 
Small ijusiness Size Standards set forth 
in regulations issued by the Small· 
Business Administration in 13 CFR·Part 
121. 

Backfit Analysis 

· The NRC has determined that a 
backfit analysis is· not required for this . 
rule because it does not impose 
requirements on 10 CFR Part 50 
licensees. 

List of Subjects in 10 CFR Part 50 

Antitrust, Classified information, Fire 
prevention, Incorporation by reference, 
Intergovernmental relations, Nuclear 
power plants and reactors, Penalty, 
Radiation protection, Reactor siting 
criteria, Reporting and Recordkeeping 
requirements. . . . . 
· Fo~ ihe reasons set out in the · 
preamble and under the authority ·of the 
Atomic Energy Act of 1954, as amended, 
the Energy Reorganization Act of 1974, 
as amended, and 5 U.S.C. 552 and 553, 
the NRC is adopting the following 
·amendments. to 10 CFR Part 50. 
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10 CFR Part SO 

Station Blackout 

AGENCY: Nuclear Regulatory 
Commission.. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission is amending its regulations 
to require that light-water-cooled 
nuclear power plants be capable of 

· withstanding a total loss of alternating 
current [ac) electric power [called 
"station blackout") for a specified 
duration and maintaining reactor core 
cooling during that period. This 
requirement is based on information 

· developed under the Commission's 
study of Unresolved Safety Issue A-44, 
"Station Blackout." The amendment is 
intended to provide further assurance 
t~at a loss of both offsite power and 
onsite emergency ac power systems will 
not adversely affect the public health · 
and safety. 

EFFECTIVE DATE: July 21, 1988. 
FOR FURTHER INFORMATION CONTACT: 
Aleck Serkiz, Division of Reactor and 
Plant Systems, Office ·of Nuclear 
Regulatory Research, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 2.ll555, Telephone: (301) 492-3555. 
SUPPLEMENTARY INFORMATION: 

Background 
The alternating current (ac) electric 

power for essential and nonessential 
service in a nuclear power plant is 
supplied primarily by offsite power. 
Redundant onsite emergency ac power 
systems are also provided in the event 
that all offsite power sources are lost. 
These systems provide power for 
various safety functions, including 

. reactor core decay heat removal and 
containment heat removal, which are 
essential for preserving the i~tegrity of 
the reactor core and the containment 
building, respectively. The reactor core 
decay heat can also be removed for a 
limited time period by safety systems 
that are independent of ac power. 

The term "station blackout" means 
the loss of offsite ac power to the 
essential and nonessential electrical 
buses concmrent with turbine trip and 
the unavailability of the redundant 
onsite emergency ac power systems 
[e.g., as a result of units out for service 
of maintenance or repair, failure to start. 
on demand, or failure to continue to run 
after start). Ha station blackout persists 
for a time beyond the capability of the 
ac-independent systems to remove 
decay heat. core melt and containment 
failure could result. 

The Commission's existing regulations· 
establish requirements for the design 
and testing of onsite and offsite electric 
power systems that are intended to 
reduce the probability of losing all ac 
power to an acceptable level. (See 
General Design Criteria 17 and 18, 10 
CFR Part 50, Appendix A.) The existing 
regulations do not require explicitly that 
nuclear power plants be designed to 
assure that core cooling can be 
maintained for any specified period of 
loss of all ac power. 

As operating experience has 
accumulated, the concern has arisen 
that the reliability of both the onsite and 
offsite emergency ac power systems 
might be less than originally anticipated, 
even for designs that meet the 
requirements of General Design Criteria 
17 and 18. Many operating plants have 
experienced a total loss of offsite power, 
and more occurrences can be expected 
in the future. Also, operating experience 
with onsite emergency power systems 
has included many instances when 
diesel generators failed to start. In a few 
cases, there has been a complete loss of 
both the offsite and the onsite ac power 
systems. During these events, ec power 
was restored in a short time without any 
serious consequences. 

50-SC-39 

In 1975, the results of the Reactor 
Safety Study (WASH-1400) 1 showed 
that station blackout could be an 
important contributor to the total risk 
from nuclear power plant accidents. 
Although this total risk was found to be 
smell and not undue, the relative 
importance of the station blackout 
accident was established. Subsequently, 
the Commission designated the issue of 
station blackout es an Unresolved 
Safety Issue (USI); a Task Action Plan 
(TAP A-44) was issued in July 1980, and 
studies were initiated to determine 
whether additional safety requirements 
were needed Factors considered in the 
analysis of risk from station blackout 
included: [1) The likelihood and duration 
of the loss of offsite power; (Z) the 
reliability of the onsite ac power system; 
and [3) the potential for severe accident 
sequences after a loss of all ac power, 
including consideration of the capability 
to remove core decay heat without ac 
power for a limited time period 

The technical findings of the staff's 
studies of the station blackout issue are 
presented in NUREG-1032, "Evaluation 
of Station Blackout Accidents at Nuclear 
Power Plants, Technical Findings 
Related to Unresolved Safety Issue A-
44." Additional information is provided 
in supporting contractor reports: 
NUREG/CR-3226, "Station Blackout 
Accident Analyses," published in May 
1983; NUREG/CR-2989, "Reliability of 
Emergency AC Power Systems et 
Nuclear Power Plants," published in July 
1983; NUREG/CR-3992, "Collection and 
Evaluation of Complete and Partial 
Losses of Offsite Power at Nuclear 
Power Plants," published in February 
1985; and NUREG/CR-4347, "Emergency 
Diesel Generator Operating Experience, 
1981-1983," published in December 1985. 
The major resulta of these studies ere 
given below. 

• Losses of offsite power can be 
.characterized as those resulting from 
plant-centered faults, utility grid 
blackout, and severe-weather-induced 
failures of offsite power sources. Based 
on operating experience, the frequency 
of total losses of offsite power in 
operating nuclear power plants was 
found to be ebout one per 10 site-years. 
The median restoration time was about 
one-half hour, and 90 percent of the 
offsite power losses were restored 
within approximately 3 hours [NUREG/ 
CR-3992). 

• The review of a number of 
representative designs of onsite 
emergency ec power systems has 

1 Copies of ell NRC documents ere available for 
public inspection end copying fore Fee al the NRC 
Public Document Room at 1717 H Street. NW., 
Washington. DC 20555. Copiea or published 
documenla may alao be purchaaed through the U.S. 
Government Printing Office by calling (202) 275-
2060 or by writing to the Superintendent of 
Documenta, U.S. Government Printing Office, P.O. 
Box 37082, Washington, DC 20013-7082. 
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indicated a variety of potentially 
important failure causes. However, no 
single improvement was identified that 
could result in a significant 
improvement in overall diesel generator 
reliability. Data obtained from operating 
experience in the period from 1976 to 
1980 showed that the typical individual 
emergency diesel generator failure rate 
was about 2.5 x 10·2 per demand (i.e., 
one chance of failure in 40 demands), 
and that the emergency ac power 
system unavailability for a plant which 
has two emergency diesel generators, . 
one of which was required for decay 
heat removal, was about 2 x 10·3 per 
demand (NUREG/CR-2989). 

• Compared to the data in NUREG/ 
CR-2989, updated estimates of 
emergency diesel generator failure rates 
Indicated that diesel generator 
reliability has improved somewhat from 
1978 to 1983. For the period 1981 to 1983, 
the mean failure rate for all demands 
was about 2.0 x 10·1 per demand (i.e., 
one chance of failure in 50 demands). 
However; the date also indicate that the 
probability of diesel generator failures 
during actual demands (I.e., during 
losses of offsite power) is greater than 
that during surveillance tests (NUREG/ 
CR-4347). . 

• Given the occurrence of a station 
blackout, the likelihood of resultant core 
damage or core melt is dependent on the 
reliability and capability of decay heat 
removal systems that are not dependent 
on ac power. If sufficient ac­
independent capability exists; 
additional time will be available to 
restore ac power needed for long-term · 
cpoling (NUREG/CR-3226). 

• It was determined by reviewing 
design. operational and site-dependent 
factors that the expected frequency of 
core damage resulting from station 
blackout events could be maintained 
near 10·• per reactor-year with readily 
achievable diesel generator reliabilities, 
provided that plants are designed to 
cope with station blackout for a · 
specified duration. The duration for a 
specific plant is based on a· comparison 
of the plant's characteristics to those 
factors that have been identified as the 
main.contributors to risk from station 
blackout (NUREG-1032). 

The stafrs technical findings show 
that station blackout does not pose an · 
undue risk to public health and safety. · 
The findings summarized above show 
that recovery from loss of offsite power 
occurs for the most part in less than 4 · 
hours, emergency diesel generator 
reliability is high (i.e.,;..0.95), and that · · · 
given a station blackout the likelihood 
of core damage is more dependent _on 
decay heat removal systems that are 
non-ac-dependenL However, plant 

design and operational characteristics, 
plus site-dependent factors (such as 
anticipated weather. conditions) 
introduce a level of variability which 
warrants a need foi; plant-specific 
coping analyses to provide greater 
assurance .that core cooling can be 
maintained until ac power is restored. 
Thus the Commission believes that 
§ 50.63 of 10 CFR Part 50 will bring 
about a significant increase in 
protection to the public health and 
safety. As a result of station blackout 
coping analyses, improved guidance will 
be provided to licensees regarding 
maintaining minimum emergency diesel 
generator reliability to minimize the 
probability of losing all ac power. In 
addition, the Commission is amending 
its regualtions by adding a new§ 50.63 
to require that all nuclear power plants 
be capable of coping with a station 
blackout for some specified period of 
time. The period of time for a specific 
plant will be determined based on a 
comparison of the individual plant"s 
design with factors that have been 
identified as the main contributions to 
risk of core damage resulting from 
station blackout 

These factors, which vary 
significantly from plant to plant because 
of considerable differences in design of 
plant electric power systems as well as 
site-specific considerations, include: (1) 
Redundancy of onsite emergency ac 
power sources (i.e., number of sources 
minus the number needed for decay heat 
removal), (2) reliability of onsite 
emergency ac power sources (usually 
diesel generators), (3) frequency of loss 
of offsite power, and (4) probable time 
to restore offsite power. The frequency 
of loss of, and time to restore, offsite 
power are related to grid and 
switchyard reliabilities, historical 
weather data for severe storms, and the 
availability of nearby alternate power 
sources (e.g .. gas turbines). Experience 
has shown that long duration offsite 
power outages are caused primarily by 
severe storms (hurricanes, ice, snow, 
etc.). 

The objective of the rule is to reduce 
the risk of severe accidents resulting 
from station blackout by maintaining · 
highly reliable ac electric power systems 
and, as additional defense-in-depth, 
assuring that plants can cope with a 
station blackout for some period of time. · 

· The rule requires all plants to be able to 
cope with a station blackout for a· · 
specified acceptable duration selected 
on a plant-specific basis. All licensees 
and applicants are required to assess 
the capability of their plants to cope 
with a station blackout (i.e., determine 
that the plant can maintain core cooling 
with ac power unavailable for an 
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acceptable period of time), and to have 
procedures and training to cope with 
such an event. Licensees may use an 
alternate ac power source if that source 
meets specific criteria for independence· 
and capacity and can be shown to be 
available within one hour to cope with ·a 
station blackout. A coping analysis is 
not required for those plants that choose 
this alternate ac approach if the 
alternate ac can be demonstrated by 
test to be available to power the · 
shutdown buses· within 10 minutes of the 
onset of station blackout. Use- of,an 
alternative ac source, one that · 
minimizes common mode failure, is a 
preferred option since this approach will 
also- benefit other safey concerns. 

On the basis of station blackout 
studies conducted for USI A-44 and 
presented in tl1e reports referenced 
above, the NRC staff has developed 
Regulatory Guide 1.155 entitled "Station 
Blackout," which presents guidance on 
(1) maintaining a high level of reliability 
for emergency diesel generators, (2) 
developing procedures and training to 
restore offsite and onsite emergency ~c 
power should either one or both become 
unavailable, and (3) selecting a plant­
specific acceptable station blackout 
duration which the plant would be . 
capable of surviving without core 
damage. Application of the methods in 
this guide would result in selection of an 
acceptable station blackout duration 
(e.g., 2, 4, 8, or 16 hours) which depended 
on the specific plant design and site­
related characteristics acceptable to the 
staff. However, applicants and licensees 
could propose alternative methods to 
those specified in the regulatory guide in 
order to justify other acceptable 
durations for station blackout 
capability. Additionally, the regulatory 
guide on station blackout presents 
guidance on quality assurance and 
specifications for alternate ac source(s) 
and non-safety-related equipment 
required for coping with station 
blackout. The equipment Installed to 
meet the station blackout rule must be 
implemented so that it does not degrade 
the existing safety-related systems. This 
is. to be accomplished by making the · 
non-safety-related equipment . 
independent to the extent practicable 
from existing safety-related systems. 
The guidance provided In the regulatory 
guide illustrates the specifications that 
the staff would find acceptable for non­
safety systems and equipment. The 
quality assurance guidance for the non­
safety-related equipment for which there 
are no existing NRC quality assurance 
requirements (e.g., Appendix B. 
Appendix R) embody the following 
e'.ements: (1) Design control and 
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procurement document control, (2) 
instructions, procedures and drawings, 
(3) control of purchased material, 
equipment and services, (4) inspection, 
(5) test end test control, (6) inspection, 
test and operating status, (7) non­
conforming items, (8) corrective action, 
(9) records, (10) audits. NRC inspections 
will focus on the implementation and 
the effectiveness of these quality 
controls as described in the regulatory 
guide. 

Based on the rule end regulatory 
guide, those plants with an already low 
risk from station blackout would be 
required to withstand a station blackout 
for a relatively short period of time and 
probably would need few, it any, 
modifications as a result of the rule. 
Plants with currently higher risk from 
station blackout would be required to 
withstand somewhat longer duration 
blackouts. Depending on their existing 
capability, these plants might need to 
make hardware modifications (such as 
increasing station battery capacity or 
condensate storage tank capacity) in 
order to cope with the longer station 
blackout duration. The rule requires that 
each light-water-cooled nuclear power 
plant licensed to operate must be able to 
withstand for a specified- duration and 
recover from a station blackout. The rule 
requires each plant to perform a coping 
analysis end identify the coping 
duration, along with the basis therefor 
and a description of procedures 
established for coping end recovery. If 
modifications to equipment or plant 
procedures are necessary, these are to 
be identified and a schedule provided 
for implementing such changes. 

It should be noted, based on all · 
evidence that staff has on hand, that no 
undue risk exists with, or without, the 
promulgation of the station blackout 
rule. However, station blackout may still 
remain an important contributor to 
residual risk. This station blackout rule 
will enhance safety by accident 
prevention and thereby reduce the 
likelihood of a core damage accident 
being caused by a station blackout 
occurrence. This does not mean 
however, that further enhancements in 
reducing the overall residual risk ere not 
achievable by additional improvements 
in severe accident management, given 
the assumption that core damage occurs, 
whether from station blackout 
sequences or other causes (such as 
small or large loss-of-coolant accident 
sequences). Initiatives that provide such 
safety enhancements (through 
improvements of core damage 
management procedures) are currently 
being pursued apart from the station 
blackout rule. Therefore, this rule should 

be viewed as being in the same accident 
prevention context as the ATWS.rule 
( § 50.62) and the fire protection rule 
(§ 50.48) in that it r.ecogniz.es, es the 
other two rules recognize, multiple 
failure possibilities resulting from 
common cause effects that should be 
addressed. This concern has been 
recognized in the Introduction to · 
Appendix A of 10 CFR Part 50. 

Proposed Rule 
On March 21, 1986, the Commission 

published a proposed rule In the Federal 
Register (51 FR 9829) that would require 
(1) light-water-cooled nuclear power 
plants to be capable of coping with a 
station blackout for a specified duration, 
end (2) licensees to determine the 
maximum duration for which their 
plants as currently designed are able to 
cope with a station blackout. A 90-dey 
comment period expired on June 19, 
1986. 

On April 3, 1986 (13 days after the 
proposed rule was published), the NRC 
published in the Federal Register (51 FR 
11494) a notice of availability and 
request for comments on a draft 
regulatory guide entitled "Station 
Blackout" (Task SI 501-4). This draft 
guide provided guidance for licensees to 
comply with the proposed station 
blackout rule. Many letters commenting 
on the proposed rule also included 
comments on the draft regulatory guide. 
Responses to these comments provided 
below address the public comments on · 
the draft guide as well as on the 
proposed rule. 

Comments on· the Proposed Rule 
The Commission receives 53 letters 

commenting on the proposed rule.2 

Forty-five of these were froitrthe 
nuclear industry, comprised of electric 
utilities, consortiums of electric utilities, 
vendors, a trade association, and ail 
architect/ engineering firm. Other lettera 
were submitted by the Union of 
Concerned Scientists, the Department of 
Nuclear Safety of the State of Illinois, a 
representative of the Professional 
Reactor Operator Society, a citizens 
group, .a consultant, and three 
individuals. Largely, the industry 
comments were opposed to generic 
rulemaking to resolve the station 
blackout issue. The Nuclear 
Management and Resources Council 
(NUMARC). formerly the Nuclear 
Utilities Management and Resources 
Committee, submitted, along with its 
comments on the proposed rule, a set of 
four industry initiatives that it believes 

1 CopiH are available for public Inspection and 
copying for a fee at the NRC Public Doc:ument Room 
at 1717 H Street, NW .. Washington. DC. 
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would resolve this issue without 
rulemaking. Thirty-nine of the industry 
letters supported NUMARC's submittal. 
NUMARC proposed a fifth initiative (see 
iteni 21) by letter dated October 6, 1987, 
On the other hand, the Union of 
Concerned Scientists, the Illinois 
Department of Nuclear Safety, and the 
citizens group supported the 
Commission's objective in the proposed 
rule, but did not believe the rule end 
guidance associated with the rule went 
for enough to reduce the possibility of a 
serious accident that could be initiated 
by a total loss of ec power. 

Every letter was reviewed and 
considered by the staff in formulating 
the final resolution of USI A-44. Because 
of the large number of comments, it was 
not practical to prepare formal 
responses to each one separately. 
However, since many comments were 
on similar subjects, the discussion and 
response to the comments have been 
grouped into the following subjects: 3 

1. Quality classification of modifications. · 
z. Whether the backfit analysis adequately 

Implements the Backfit Rule. ·, 
3. Cost-benefit and whether § 50.63.meets 

"substantial increase in the overall protection 
of the public health and safety". 

4. Whether NRC should require substantial 
improvements in safety that go beyond those 
proposed in this rulemaking. 

5. The need for generic rulemaking. 
6. Applicability of the proposed I 50.83 to 

specific plants. 
7. Plant-specific features and capabilities. 
8. The source term used to estimate 

consequences. 
9. Specificity on the extent of required 

coping studies. . · · 
10. Acceptable duration for coping with a·· 

station blackout. 
11. Credit for alternate or diverse ec power 

sources. . 
12. Trends on the reliability of ~c power 

sources. 
13, Sharing 9f emergency diesel generators 

between unite at multi-unit sites. 
14. Certification of the definitions of station 

blackout and diesel generator failure. 
15. Specificity end clarification of 

requirements. 
16. Technical comments on NUREG-1032. 
I7. Relationship of USI A-44 to other NRC 

Generic lssu.es. · 
18. An alternative of plant-specific 

probabilistic assessments. 
19. Procedure, and operator actions during ' 

station blackout. 
20. Schedule provisions in the proposed 

I 50.63. · 
21. Industry lnltlaUv!!S, 

The comments end responses to each 
of these subjects are presented on the 
following pages. 

• The first four eubJecla are ones on which the 
Commlsolonera specifically requested public 
comments when the proposed rule wee published. 
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1. Quality Classification of. 
Modifications 

The Commission requested comments 
on whether the staff should give further 
consideration to upgrading _to safety 
grade the plant modifications needed (if 
any) to meet the proposed rule. 
Upgrading to safety grade would further 
ensure appropriate licensee attention is 
paid to maintaining equipment in a high 
state of operability and reliability. . 

Comments-The prevailing view by 
industry on this subject is representt:ld 

. by the following comments submitted by 
NUMARC: 

Quality classification is unnecessary...:.. 
Equipment used to prevent or respond to a 
station blackout should be sufficiently 
available and operable to meet its required 
function. To this extent, the Commission's 
desire that appropriate attention be paid to 
maintaining a sufficiently high state of 
operability and reliability is appropriate. The 
point of departure begins with the method for 
achieving this objective. Specifically, by 
Itself, a "safety grade" classification scheme 
does not solely equate with high states of 
equipment operability end reliability. Such 
classification systems too often can become a 
documentation exercise more than a process 
for providing the requisite level of system · 
functionality. 

Duquesne Light agreed with this view 
and expressed the following comments: 

&_ty plant modifications or additional 
equipment required to meet the proposed rule 
should not be specified safety grade. For 
equipment which is to be manually started 
end placed in service-for testing or in the 
event of a loss of power condition there is no 
necessity for specifying safety grade since 
adequate reliability can be obtained through 
normal surveillance testing and the proper 
maintenance of commercial power plant 
equipment. The cost difference in safety 
grade vs. commercial grade modifications is 
significant and must he emphasized. 

The opposite point of view was taken 
by the Illinois Department of Nuclear 
Safety. 

No credit should be given for the capability 
of equipment to respond to a station blackout 
unless the equipment was originally 
designed, constructed, inspected, . 
performance tested. qualified, certified for !he 
intended safety-related purpose, and the 
eq1.1ipment is maintained to the highest 
industry safety standards. 

Gulf States Utilities commented, 
The proposed rule does not provide 

sufficient direction on the quality 
classification of plant modifications that may 
be required to meet the rule. •. • • the quality 
classification of plant modifications 
implemented to meet the proposed rule 
should be commensurate with classification 
of the system they support. 

Response-The proposed§ 50.63 does 
not specifically address the topic of 
safety classification of plant 

modifications; however, detailed 
guidance is provided in Regulatory 
Guide 1.155 dealing with quality 
assurance and equipment specifications 
for non-safety-related equipment. Any 
safety,related equipment used either 
presently, or in modifications resulting 
from this rule, should meet the criteria 
currently applied to such equipment. 

The technical analyses performed for 
USI A--44 (NUREG-1032) show that 
plant-centered events (i.e., those events 
in which design and operational 
characteristics of "the plant itself play a 
role in the likelihood of loss of offsite 
power), and area- or weather-related 
events (e.g., grid reliability or external 
influences on the grid) are the dominant 
causes of loss of offsite power. Neither 
seismic events nor events related to 
single failure causes were found to be 
major contributions to loss of offsite 
power. Therefore, both the stafrs 
findings and public comments received 
do not support an explicit rieed for plant 
modifications for coping with station 
blackout to be seismically qualified. 

The substantial increase in protection 
sought by this rule can be achieved by 
modifications which meet criteria 
somewhat less stringent than generally 
required by safety grade criteria. Safety­
related equipment modifications to meet 
all safety-grade-related criteria would 
be more burdensome and expensive and 
would likely achieve only a very small 
further reduction in risk. The major 
contributors to the residual risk of loss 
of offsite power are adequately dealt 
with by modifications which conform to 
the quality assurance and equipment 
specification guidance provided in 
Regulatory Guide 1,155. · 

2. Whether the iJackfit Analysis 
Adequately Implements the Backfit Rule 

In addition to comments on the merits 
of the proposed rule, the Commission 
specifically requested comments on 
whether the backfit analysis for this rule 
adequately implements the Backfit Rule, 
§ 50.109 of 10 CFR Part 50. 

Comment.Of-The Commission 
received two differing views in response 
to this request. On one hand, NUMARC 
expressed the view that the proposed 
rule does not meet the backfit rule 
standard because the analysis of the 
factors set forth in§ 50.109(c) were not 
adequately considered by the staff. 
Specifically, NUMARC stated: 

1, Installation and continuing costs 
associated with the backfit have been 
underestimated. 

2. Potential impacts on radiological 
exposure of facility employees should be 
further addressed. 
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3. The relationship to proposed and 
existing regulatory requirements should 
be considered further. 

4. Potential impacts of differences in 
facility, type, design, or age should be 
considered further. 

5. The reduction in risk from offsite 
releases to the public has been 
overestima tcd. 

On the other hand, the Ohio Citizens 
for Responsible Energy (OCRE) and the 
Union of Concerned Scientists 
commented that the backfit rule should 
not apply to the proposed rule. OCRE 
took the position that "application of the 
backfit rule to [NRC) rulemakings • • • 
is plainly illegal," and the Commission 
is not empowered to consider costs to 
licensees in deciding whether to impose 
new requirements. The Union of 
Concerned Scientists commented that 
the cost-benefit analysis should not be . 
applied in this case because safety 
improvements are needed to secure 
compliance with existing NRC 
regulations, specifically General Design 
Criterion 17, Electric Power Systems 
(Appendix A to 10 CFR Part 50). 

Response-NUMARC's comments on 
the backfit analysis were taken i~to 
account by the staff in revising the draft 
version of NUREG-1109, "Regulatory 
Backlit Analysis for the Resolution of 
Unresolved Safety Issue A-44, Station 
Blackout," and a separate appendix that 
addresses the factors in § 50.109(c) was 
added to that report. All but Item 2 
above are on the same subjects as 
letters from other commenters and are 
discussed In more detail under subjects 
3 [Item 1), 6 (Item 4), 8 (Item 5), and 17 
(Item 3) in this section. NUMARC's Item 
2, the potential impact on radiological · 
exposure of facility employees, would 
need to be assessed in detail only if it 
were a major factor in the value-impact 
analysis. The effect of radiological 
exposure on facility employees, if any, 
would be extremely small in comparison 
to the reduction in radiological exposure 
to the public from accident avoidance. 
Therefore, this factor would have no 
impact on the overall value-impact 
analysis. · 

Contrary to OCRE's and the Union of 
Cemcemed Scientists' comments, the 
Commission may subject the rulemaking 
process to internal controls. Moreover, 
the Commission is empowered to 
consider the costs of incremental safety 
improvements which go beyond the 
level of safety necessary to ensure no 
undue risk to the public health and 
safety. Sre UCS, et al., v. NRC, D:c. Cir. 
Nos. as-1-57 and 86-1219 (August 4, 
1987). The improvements embodied In 
§ 50.63 go beyond the level of safety 
necessary to ensure no undue risk. 
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Finally, contrary to.the Union of 
Concerned Scientists' cominent on GDC 
17, new station blackout measures 
cannot be imposed on licensees as a 
matter of compliance with GDC 17, 
under the compliance exception in the 
backfit rule, § 50.109(a)(4)(i). GDC 17 
does not explicitly require that each 
plant be able to withstand station 
blackout for a specified time, or that 
each licensee perform a coping · 
assessment and make whatever 
modifications may be necessary In the 
light of that assessment. Nor are any of 
these highly specific requirements 
logically compelled by any part of GDC 
17. Moreover, GDC 17 has never been 
interpreted by the staff or the 
Commission to contain these specific 
requirements. Thus, to impose them 
under GDC 17 would amount to a 
backfit which resulted from a new staff 
and Commission interpretation of GDC 
17. 

The issue in this rulemaking is 
whether some additional protection is 
warranted beyond that already 
provided. The Commission is entitled to 
inquire, and seek public comment on, 
whether additional safety measures 
should be imposed where there is a 
substantial increase in the overall 
protection of public health and safety 
and the cost of implementation is 
justified in view of this increased 
protection. 

3. Cost-Benefit Analysis and Whether 
§ 50.63 Meets the "Substantial Increase 
in the Overall Protection of the Public 
Health and Safety" 

Chairman Zech and Commissioner 
Roberts requested comments on the 
analysis of cost benefit, value impact, 
and safety improvements and the 
station blackout standing on the overall 
risk (e.g., is the reduction of risk only a 
small percentage of the overall risk, or is 
it a major component of an already 
small risk?). Chairman Zech and 
Gommissioner Roberts were particularly 
interested in specific comments 
assessing whether or not this proposal 
meets the "substantial increase in the 
overall protection of the public health 
and safety • • *" threshold now 
required by the backfit rule. 

Comments-{A) One of the major 
comments by industry on the cost­
benefit analysis was that the costs of 
implementing the proposed 
requirements have been underestimated. 
NUMARC end the Atomic Industrial 
Forum (AIF) commented that the cost 
estimates for hardware modifications 
reported in NOREG/CR-3840, "Cost 
Analysis for Potential Modifications To 
Enhance the Ability of a Nuclear Plant 
To Endure Station Blackout," were too 

low. Commonwealth Edison and other· 
utilities felt that performance of en 
analysis to determine the maximum 
duration a nuclear plant could cope with 
a station blackout would be 
substantially costlier than what is 
estimated in NUREG-1109. Industry also 
expressed concern that the 
interpretations associated with the 
proposed rule could lead to substantial 
costs above those addressed by the 
NRC staff in its backfit analysis. AIF 
commented that "The estimate of 120 
NRC man-hours per plant [for NRC 
review] • • • appears inadequate to 
account for technical review and 
evaluation of the determination of 

· maximum coping capability and of the 
description of station blackout 
procedures which the rule would require 
each licensee to submit." 

(B) Several commenters expressed the 
view that the NRC failed to consider all 
the risks associated with a station 
blackout in its value-impact assessment. 
The Union of Concerned Scientists 
thought independent failures, in addition 
to failures that lead to a station 
blackout, should be included. One 
individual stated that "both NRC reports 
[NUREG-1109 and NUREG-1032] are 
completely deficient in that neither look 
at sabotage.'' OCRE commented that 
seismic events should also be 
considered: 

(CJ With respect to safety 
improvements and overall risk. different 
points of view were expressed. On one 
hand, NUMARC commented that, while 
the risk reduction might be large for a 
limited number of plants, the risk 
reduction associated with the majority 
of plants will be small. Thus, as a 
general matter, the reductions in risk 
offered by the proposed rule constitute a 
small percentage of the oveall risk, a 
risk which is already small (and 
acceptable). AIF stated that there is no 
standard by which to conclude that 
"substantial additional protection will 
be realized.'' 

A different view was expressed by the 
Union of Concerned Scientists who 
stated that "station blackout is clearly a 
major component of the total risk posed 
by operating nuclear plants. The 
magnitude of the total risk is largely 
unknowable due to the enormous 
uncertainty which surrounds 
probabilistic assessments." 

Response-CA) In order to adequately 
respond to industry's comments above, 
the staff and NRC contractors reviewed 
the cost estimates associated with 
implementing the station blackout rule. 
Based on this review, the estimated 
costs for hardware modifications were 
reviewed end are in the range of from 20 
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percent to almost 140 percent greater 
than the· estimates in NUREG/CR-3840, 
depending on the specific modification 
considered. On average, the cost 
estimates for hardware backfit were 
found to be approximately 80 percent 
greater than estimated in NUREG/CR-
3840. However, the cost estimates in 
NUREG/CR-3840 were not used by the 
staff in the value-impact analysis in the 
draft version of NUREG-1109 where 
estimates approximately 100 percent 
greater than the NUREG/CR-3840 
estimates were used. Therefore, the 
revised cost estimates used in the final 
value-impact analysis are not 
significantly different from the estimates 
used In the draft version. 

Industry's comments on the costs to 
assess a plant's capability to cope with 
a station blackout were based on the 
proposed rule that required an 
assessment of the maximum coping 
capability and the potentially 
unbounded nature of such an 
assessment. Based on public comments, 
the Commission has revised the final 
rule to modify the requirement for 
licensees to determine the maximum 
coping capability. (See response to 
public comments in subject number 9.) 
Instead, a coping assessment is required 
only for a specific duration. The cost for 
such a study is estimated to be from 70 
to 100 percent higher than the original 
estimates by the staff, and these revised 
costs are used in the final value-impact 
analysis. 

The staff revised iis estimate of the 
resource burden on NRC for review from 
120 to 175 person-hours per reactor. This 
revision was based on technical review 
required for other comparable NRC 
activities. · 

(BJ The technical analyses performed 
for USI A-44 indicated that the 
contribution to core damage frequency 
from independent failures, in addition to 
failures that must occur to get to a 
station blackout, is low. Likewise, 
results of USI A-44 studies and other 
probabilistic risk assessments have 
shown that, for station blackout 
sequences, the contribution to core 
damage frequency from seismic events 
is low. 

Not all events can be analyzed on a 
probabilistic basis. Sabotage is an 
example. Even though sabotage was not 
explicitly considered in the stafrs value­
impact analysis, it is discussed in 
NUREG-1109 under other 
considerations. These considerations 
support the conclusion that a station 
blackout rule will provide a substantial 
safety benefit. 

(CJ The revised value-impact analysis 
performed for the resolution of USI A-44 
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indim&es that there me substantial 
heaefits in lemu of redm:ed COM 
da.mQge £,,eqaeocy and reduced risk to 
the pubac that result from the station 
blackoat rule. and the costs are 
wammted in light al. these beoefits. The 
best e1tima lie for tne owrall value­
impact ratio is 2AOO person-rem per 
million ~rs. Ewen if those p&ants wilh 
the ~ risk (and tbelefore the 
greateet dlk ~n} were not 
conaidered. the "fllllle-impact .ratio for 
the re,naining pmilll ia still favorable 
(i.e., •oat t.500 pel'IIGlll-rem per million 
doll.an}. 

Analyses reported in NUREG-1150, 
"R.eactar Risk Reference Document'' 
( draft issued for comment in February 
1987). 4 indicate that .&tatioo Waclrout is 
a dwnmant risk Cllllltributor ta overall 
residual risk for m0.'1t of the aix plants 
analyzed. Thea l'eaulu support the 
commea.t by the Union al Qiooemed 
Scientists in resrpooae to the . 
Commissiooer'11 ,:equeat Cur Q)DlrneDts 

Oil tll.ia mihject. 

4. Wltefher NRC Should Require 
Substanfial fmpn111en1enrs in Safety that 
Go Beyond Thm,e Proposed in tfris 
Rulemaki~ 

Co.lilDlhsloner .Asselstine requeated 
comments on wheiher Jhe NRC should 
r~uire substallilal improW!Dlellts in 
safety wilb respect to station blackout, 
like those beiug accomplished in some 
other coUDtrie1, which can be .achieved 
at reasonable cost and which go beyond 
those proposed in tlli& rulemaking. 

· Comments-NRC received eight 
letters that included comments ao this 
subject. Five of these were from the 
nucleal' iDduatry, none of which felt that 
the approach to station blackout taken 
in EurOj)ean countriea sbo11ld be used to 
justify safety improvements that go 
beyond the proposed J 50.63. 'Ihe main 
j11t1tification .mr indwitry's arsument is 
t'hat foreign cowitries may have reason, 
for requiring adivities tbat differ from, 
or exceed, those in the U.S. For example, 
Washington Public Power Supply 
Systems (WPPSS) commented. "It is not 
apparent that the details of U.S. grid 
stabilities end onsite power reliabilities 
are substantially similar enough to those 
found abroad to warrant a simple 
adoption of t'hese {European] measures." 

In another comment from industry on 
this subject, NUMARC 1tated that tbere 
are several reasons why ma11y of the 
features for cupm,g wilh a statio11 
blackout in new French nuclear power 
plants may already exist at most U.S. 

• Free single copies may be obtaaoed £ram the 
Division of Information Support Services. UA 
NudeerReg,,1-,,Co!fflffleslon. Wmiington. 0C 
ZD551i. 

planls. 1n fact, t'hey said, "111e Fnmch. 
approadt to station blackout dOe11 not 
appear to depart significantty from 
current regulatory approaches in the 
U.S." Similarly, AIF stated, "The 
asserliom of extensive stalion blackout 
coping capability at foreign {notably 
European) nudelll' power planhs are not 
sufficiently substantiated to serve as 
even part of tile basis for the proposed 
req uire1m:11ts." 

'11!ree other letten {Union of 
Coocemed. Scientists, OCRE, and 
Illinon Department of Nuclear Saf-ety} 
supported the NRC rulemaking to 
require all plants to be ablt! to a,pe with 
a statkm bladcout, but urged the 
CA,,nmistrioo to 80 beyond the proposed 
rule. The Illinffl! Depertment of Nuclear 
Safety st1!.1ed that: 

The goal of holdins the expected frequency 
af core damage from station blackout to 10-5 

per reactor-yell!' ill not snffitient\y striIJsenl 
With re111tnr~ fflOMfit momficlltiomr~ the 
pn,paed ni1e, a &eqa,mcy of 10-~ a,,peeni 
achienbe at reaammble mat. Specifically, 
tht! rule slmuld n,quin no lea dt1111 20 hours 
decay heat removal C11pacity imteed of only 
four or eigmt boars .in the pnlpOll8d nde. in the 
event of a blackout. 

lle.spoose-The staff agrees with 
industry'• romment1 that foreign 
countries may have valid reasons fur 
imposing requirements that differ from 
or exceed those in the U.S. For example, 
it appears that there is a highB 
fmqwmcy of losses of off site power in 
Frence than in the U.S. Thhl experience. 
along with Frend. safety objectives, led 
the French to deaip their new standard 
nuclear power plants to be able to COjle 
wi1h a very long duration. station 
blackoat {i.e., up to three days). "l1te 
Frem:h safety appmacli and their station 
blackuat deliga featme• are 
documented in NUREG--1208, "Analysis 
of Frendi {Paloel) Pressurized Wat-er 
Reador Desip Differences Compared to 
Current U.S. PWlt Dellisns," June 1988. 

The Commillllion beli1m!1I that the 
staff has adequately considered foreign 
approaches in preventing core melt from 
station blackout in developing the 
resolution of USI A-44. Although tht: 
rule req,aire9 plsntw kl be able to cope 
with station blackout for a epeci& 
duration, that duration is not si,ecified 
in the rule. Guidance to detennine an 
acceptable duration is included. in 
Regulatory Guide 1.155. This guidance 
should appiy to ID08t plants, but if there 
were adeqwtte justification, diffe!'ent 
requirements {either more or less 
stringent than the regulatmy gui&!) 
could be applied to-wpecific plantll. The 
use of alternate ac 90Ul'Cetl provides a 
nreans to acllieve further ;ncremental 
decrease. in core melt frequency. 
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5. The Need for Generic Rulemalring 

CollUlHNltM-Five letters from the 
nucle4u- industry commented that 
generic ndemaltiog w not nece•ary to 
resolve the station blackout isBUe. Their 
reinona &:r tlm isne wel'e as follows: 

A genmc ndeimik;ng ill imlpprupriate sim:e 
the hislDric ffllfflber of 9iles experiencing a 
loss af aU of&iR ~ ia AJalL (Texu 
Utilities) 

The station blamcmt iane slurnld be 
hamiJedOR a~ buia and does 
II01 ue.d lo be resolved by j8IM!ric 
rulemalwJ&. Each plant l!aa IIAiqae 
prabawlity for· a lDSB-of-pltWer event based 
on trerwmission sy11!mn, location of plam. 
·and Ot111ite power systems. [Duquesne Light) 

The Commission med nut pnmre generic 
rulemekm@ in order ro l"eSO!ve II non--g1meric 
issue. 1n the proposed atation btackom role. 
the numbs ~ plants of concern ill. 
ackno11riec:li,:d 111 be limited. (NUMARCI 

Stalilm blackoat la& bes foand nat to be a 
· generic issue. Station blackout risk is plant 
specific and. accordiB8 lo die ataffa o­
anaiyaa, the propoul ~a ollft! 

expected lo result i.n modi!u:atiam at DD 

more lhan a few facilities. if al a11y. Requiring 
an 1icensees to undertake exte11Bive analyse& 
under Im! provisionB of lhe proposed rules 
when only II mnail gn,op of planbl 1llll1 have 
a need for n!mt!diat aetiffll ts not appropriate. 
(AIF) 

/tes~The Commission believes 
that a rule is appropriate to ensure that 
station blackout is addressed at all 
nuclear power plants. The plant-specific 
feature!I that oontnoute to ri9k for 
statron bladroat {e.!., di~ g-eireratm 
configmation. probabilitJ of loss of 
offsite power) are considered by lhe 
staff in the at.atim blackout regulatoiy 
guide to determine au acceptable coping 
duration fo,r each plant. Even though not 
all sites haw experienced a loss of 
offsite power, there ia not 91,ffici.ent 
aasurance that 1111ch eYent. would not 
oocur in the Iutnre.: Since historic 
experience has shown chat a total loss 
of offsite poser occun about once every 
10 site-yeara. and many am:lear plants 
have operated fur less than 10 years, it 
is not surprismg that some plants have 
experiera:ied a loss of offaite power 
while others have not. 

Even though it is likely that many 
plants will not need hardwe.re 
modifications m comply with the role, 
the as11essnnmt of 5lation blackout 
copmg capam1ity fur II specim: duration 
and implementation m a"SSociated 
procedures will affect a Hfety benefit 
for all plants. 'I1nl "limited number of 
plants of com:em• in NUMARC's tetter 
refeni to those plant, havin,g the highest 
risk from statiml blaclrout {i.e~ those 
that would need ha,-dware 
modificatioml). Without a plant-specific 
assessment, these plant! cari not be 
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identified.- Even excluding these plants 
from consideration, the staffs analysis · 
has shown that the improvements in 
safety associated with the rule are 
consistent with backfit considerations 
set forth in §. 50.109. 

6. Applicability of the Proposed§ 50.63 
to Specific Plants 

Comments-Four letters included 
comments or questions regarding the 
applicability of the rule to specific 
plants. For example, does the rule apply 
to high-temperature gas-cooled reactors 
(HTGR) (i.e., Fort St. Vrain)? What 
about TMl-2 or plants that are near 
completion but will not have an 
operating license prior to the 
amendment's effective date? Houston 
Power and Lighting Company wrote: 

Proposed Section 50.63 provides schedular 
guidance for implementing station blackout­
related modifications on plants that already 
hold operating licensees or will be licensed to 
oper,ite prior to the effective date of the 
amendment. Plants who may be NTOL's 
[near-term operating license) but will not be 
licensed prior to the amendment·s effective 
date should be accorded the same 
compliance period under parts (c) and (d) of 
this section. Otherwise this proposed rule 
could be interpreted to imply that plants not 
licensed prior to the effective amendment 
date must comply with the rule and make all 
necessary modifications prior to receiving an 
O.L [operating license). The rule should be 
amended to address plants which are 
scheduled to receive an O.L. within a short 
time following implementation of this rule. 

Response-Rather than identifying 
specific plants for which the rule does 
not apply, § 50.63(a) specifies when it 
does apply (i.e., "each light-water­
cooled nuclear power plant licensed to 
operate"). Since Fort St. Vrain is an 
HTGR, the generic rule would not apply. 
Station blackout will be considered 
individually for that plant based on its 
unique design. Since TMl-2 is not 
licensed to operate, likewise the rule 
would not apply to that plant. Any plant 
licensed to operate after the date the 
rule becomes effective will comply with 
the same 270-day schedule for 
information submittal applied to plants 

· previously licensed. This affords NTOLs 
the same compliance features as plants 
already licensed to operate. 

7. Plant-Specific Features and 
Capabilities 

Comments-A number of utilities 
described plant-specific features and 
capabilities that reduced the risk posed . 
by a station blackout event compared to 
the staffs analysis. Examples of such 
features are given below. 

• Availability of alternate, 
independent ac power sources such as 

diesel generafors; gas turbines, or 
nearby "black start" ac power sources. 

• Extremely reliable offsite power 
supplies because of multiple right-of­
ways or underground feeders to back up 
above ground transmission lines. 

• Dedicated shutdown systems and 
associated diesel generators to meet the 
fire protection requirements of 
Appendix R to 10 CFR Part 50. 

• Common or shared systems 
between two units at multi-unit sites 
such as direct current (de) power, 
auxiliary feedwater, or diesel 
generators. 

Response-The analyses performed 
for USI A-44 clearly show that plant­
specific features do affect the risk from 
station blackout, and the station 
blackout regulatory guide takes this into 
account in providing guidance on 
different acceptable coping durations 
depending on the most significant of 
these features. Those plants with 
extremely reliable offsite and onsite ac 
power supplies need only have a very 
short (e.g., 2-hour) coping duration to be 
acceptable. Plants that have a dedicated 
shutdown system with its own 
independent power supply· could take 
credit for this system to cope with a 
station blackout. The final rule and 
Regulatory Guide 1.155 have been 
clarified to give credit for alternate ac 
power supplies (see response to subject 
11). 

Therefore, the Commission believes 
that for almost all sites, plant-specific 
differences have been adequately 
accounted for in the resolution of USI 
A-44, but the door is open to licensees 
who believe their plants have additional 
capability that should be considered by. 
the staff in demonstrating compliance 
with the rule. 

8. The Source Term Used To Estimate 
Consequences 

Comments-NUMARC and others in 
the industry commented that the 
consequences of offsite releases that 
would result from a station blackout 
event are overestimated, and new 
source term information would lead to 
the prediction of much lower 
consequences for this event. Several 
commenterli felt that the approach taken 
by the staff to estimate consequences of 
a station blackout event was improper­
decreasing by a factor of three the 
estimated consequences of the siting 
source term (SSTt) from NUREG/CR-
2723, "Estimates of the Financial 
Consequences of Nuclear Power Reactor 
Accidents" (September 1982). 

AIF felt that "implementation of any 
requirements resulting from the 
resolution of USI A-44 should be 
deferred until the results of the source 
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term research can be taken into 
account." They based this statement on 
the premise that If the consequences 
used. in the staffs value-impact analysis 
were reduced by a factor of 10, none of 
the alternatives would be feasible. 

The Union of Concerned Scientists 
expressed a different point of view in 
their letter which said "* * * available 
evidence indicates that the 
consequences of an accident involving 
station blackout may be even worse 
than those estimated either in WASH-
1400 or the NRC's more recent studies." 

Response-NRC has had an extensive 
research effort underway since about 
1981 to evaluate severe accident source 
terms. The staff has reviewed the results 
of this research to take into account the 
public comments received on this 
subject. Since there is still a great deal 
of uncertainty regarding source terms 
and associated consequences, the staff 
revised .its value-impact analysis for USI 
A-44 considering a range of estimates 
for consequences of a station blackout. 

The NRC research on severe accident 
source terms has resulted in the 
development of significant new. 
analytical tools by NRC contractors, as 
discussed in NUREG-0956, 
"Reassessment of the Technical Bases 
for Estimating Source Terms," July 1986. 
The analytical methods developed, 
generally referred to as the Source Term 
Code Package (STCP), have been used 
to analyze a number of severe accident 
sequences for five reference plants, 
namely: Peach Bottom, a BWR Mark I 
design; Sequoyah, a PWR ice condenser; 
Surry, a PWR with a sub-atmospheric 
containment; Grand Gulf, a BWR with a 
Mark III containment; and Zion, a PWR 
with a large dry containment (NUREG-
1150, "Reactor Risk Reference 
Document," Draft for Comment, 
February 1987). 

The results of these analyses show 
that releases from station blackout 
sequences can be expected to vary 
significantly depending upon the plant 
and the specific sequence. Although 
generalizations are difficult, it appears 
that calculations using the STCP yield 
release fractions for most of the 
sequences range from about one third of 
an SSTt release (for the case of Surry, 
without condensation) to roughly one 
order of magnitude less than this. 
However, the uncertainties in our 
present understanding also do not 
preclude the possibility of a large 
release, approaching that of the SSTt 
estimate. 

To determine the consequences m 
terms of person-rem, given the above 
range of release fractions, data taken 
from NUREG/CR-2723 indicate that the 



PART 50 • STATEMENTS OF CONSIDERATION 

variations HI peniOIH!etll associated ·, 
wit!. reJeasea Qf mqrutacie SST1. SST2 
and ssn are virtually identical to the 
variations in .latent t:ancer fatalities for 
the same three releases. Hence, the 
estimated climJ,81! in iatent caocer 
fatalilies with releaae &actions provides 
a reliable mdicatwn of change in 
pec.aoo-rem a, we11. 

'Table 10 in NUREX;/CR-D.23 presents 
variationa i11 eatimated latent canGel' 

fatalities .associated with clmnges i.n 
ssn release fractilJDS {fur all elements 
except aoble gasea). Thi9 table shows 
that a release fractioo of one-third of an 
SSTl release would yield a value of 
about 50 psrcent of the lat.ent cancer 
f.atallties {and persoo-rem) of an SSTl 
release. Similarly, a release fracliOll of 
one-third of an SST1 release would yield 
an estimated person-rem of about 15 
percent of that associated with an SST1 
release. Conseqmmtly, for value-impact 
calculations, the staff estimated the 
range of coni.equences of atation 
blackout, in tenm of person-rem, to be 
from 0.1.5 to 0.5 of the estimated person­
rem of an SST1. release. As noted, the 
original value-impact analysis was 
based on 1J.3 times the estimated person­
rem of an SST1 release. 

With regard to a possible delay in the 
re11Dlution of USI A-44 until "bettm"' 
source terms become available, key 
considerations appear to be when better 
soorce t-enns are l;kdy to become 
avmTuhh! and to what degree 
uncertain'tie in phenomenology as well 
as di~ces between invffligators 
will be resolTed. Althuugh Te9eal'ch on 
source tenmi m expected to continue 
weB intn the future. improvemenbl in our 
knowledge are expected m be tBI3ely 
e'ffllutionmy be,,md thi9 point, in that 
iliemejffl'phenomenaappear~h~e 
been accountied for, at lttst in a first­
order fashien, botn in NRC 11.s well as 
industry models. Resolution and 
narrowing of lite remaining uncertainties 
would al.90 berie6t &om improved 
experiment& and analytieal model9 that 
are libly k> become UT.!ilable gradually. 
For thue rea&Dl\8, 'lisnfficantly better 
soan:e terms than thoae presentty 
availahle are likelJ to be forthooming 
only after a number of yean. Since the 
range of. aeYen! accident sout"Ce tel'ms 
and oomequences •usgeirted ah<Ml from 
estimating .tatiDll btaclcout sequeaoes is 
sufficiendy broad ti, arvel' likely 
improvements in source tenn 
knowledge. the re!!Olutioo ofUSI A-44 
should not be ~ayed. 

9. Specificity on the Extent of Required 
Copil'/6 Studies 

Cam~ral letteni by 
ind\lStry expre55ed concern that the 
studies nece&sarJ to demonstrate that a 

plant CBll cope with a station blackout . 
are not welt defiDed and CIJllld 
potentially be unbounded. These 
commenta focused on twq mam. • points. 
First. the propoaed role NqDil'ed plants 
to determine the Dll!Xinymt dul'ation the 
plmt cmdd cope with a station blackout, 
yet the draft regulatmy guide indaded 
specific gu.idance on acceptable ooping 
durations {e.g., 4 or II hoaraJ. 
Deterrnimng the maximum duration, 
rather than ~ng the plan1:"s 
capability fur a specific aa:epmt:M 
duration, could be an open-ended -· 
requirement Alon,g these linel'I, 
NUMARC stated: 

Un1esa the required coping demcnstration 
is ~ecifically bounded by clearly stated 
definitiOI111, BSsumptions, and criteria, there 
could conceivably be a~ of supporting 
special effect• analyseB whicl\ lu:eosees may 
have to comider aa a resi:il: of. the exercise of 
discretion by mdmdiaal staff re1fiewem. 
Under the rule .aa prapased. licenlll!ea cannot 
ascertam the ultimate l'equiremeDta they will 
be expected to meet (i11cluding lhe potential 
plant modificaUons they v.111 need to make) 
to demonstrate campaanoe. 

Second, industry al.ao commented on 
the potential open-endedness of 
analyses to determi.De the operability of 
equipment in.environmental conditions 
resulti!J8 from a station blackout (e.g., 
without heating. ventilation. and air 
conditioning}. Unless these analyset1 
were well defined, industry felt ilie 
analyses coo1d be much more costly 
than estimated by the staff. Howevar, 
NUMARC made the following statement 
relating to tlie need for detailed 
prNCriptive requirements by NRC that 
appeani to conJradict their earlier 
statement. 

The 1JOHll • • • ftl IIOt ih11t reguhttiuM fflUllt 
be prescriptive by their very niltmle, 
Prescriptive reptiODS, which outliqe in 
detail exactl:y what steps are required by 
licensees to satisfy a proposed regulation. 
are, iD many instaucea, -eaary and 
counterproductill'I!, 

Jlespo.rne-With resard Ca the 
proposed requiranent that each plant 
determine its maximum. dmation for 
coping with statian 1:iackoat, the staff 
agrees wiili 1he mdmtry oon:arneom. First 
of an. it would be difficidt ta adequately 
defim! '"maximam duration'" in tm. 
ae:me. Second. if m:ensees determine 
that their plan-ta en. cope with a station 
blackout fur a specif:ioo duration and 
restore ac pawer through an acceptable 
coping BDB.lysill, the additional safety 
benefit gained from simplJ the 
kDowledge that a Janger, ar "maximum 
duration," copmg dm-atian exists is 
small Third. the coahl far auesllUlg 
"maximum dtll'Btioa" will be higher 
since mme extensive analysea "MR be 
required to anBlyze a transient which 
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woukl go beyond the coping analysis for 
a specified dtR'Btion and recowry from 
station btackout. Therefore, the rule and 
regulatory guicie have been revitted 
aooordingly to dell!ffl the requirement for 
licensees to determine a plant's 
maximum wping capability. 

With regard to the comments OD 
assessments to determine equipment . 
operaln1ity during a station blackout, the 
staff feeh strongly that .such 
assesmwrrt11 are 02cessary tu determine 
a plant's respome to station blaclwuL 
By delelini the requirement to determine 
a plant's "maxinmm" coping capability, 
the assessment of equipment operability 
would not be as costly as assumed by 
industry. Goidance on acceptable copin,g 
assessments is provided in the station 
blackout regulatory guide. Also, 
guidelines to evaluate the effects of loss 
of ventilation under station blackout 
cooditions are provided in Appendix E 
of NUMARC-a?'OO. "Guidelines and 
Technical Bases fur NUMARC 
Initiatirea Addressing Station Blackout 
at Light Water Reactoni. N The. efforts 
provide adrlitionai definitions, criteria, 
and utandarda for lk:ensees' 
asse9!1ment9 of eq\riplll1!nt operability 
without the med for .. prescriptive 
resn}ations" by NRC. 

In order to further ewlnat~ indwltry's 
comments on thia sohject. NRC 
requested Sandia National Laboratories 
to identify specifu: tasks neceesmy to 
det-ennkm c,perability of equipment 
duri.og a station blackout and to 
estimate the cost to perfann these tB11ks. 
Resol.ta oI thia 11tudy were ased in the 
revised value-impact analysis performed 
for this issue {"Equipment Operability 
Durillg Smti.oB Blackout E,vent," 
NUREG/ CR--41H2). 

10. Ar:ceptable Durotioo. for Coping with 
a Station Blackoul 

Cl1mlllBlts-Severai comments with 
differing YieWB were directed at 
guidautz in the dmft regulatury guide on 
acceptable station blackout coping 
durations in order for plants ta comply 
with the proposed mle.. 

W&11bmgton Public Power Supply 
commented that "it should be possible 
for certain uti1itie11 lo demonstrate {an 
acceptable) zero hour blackout." One 
individual recommended "that a 30 
minute period be a margin, and that no 
duration under 4 hours be accepted by 
the staff.· NucleDyne Engineerins 
commented thut '"advanced reaetors 
should require the capability to sal'-ely 
withstand a 11tation blackout of at least 
8 hours," and the IHinois Department of 
Nuclear Safety wrote that "the rult! 
should require no le1111 than 20 hours 
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decay heat removal capability instead of 
only 4 or 8 houri." 

Response-Although diverse 
commenta were received on this subject, 
none provided supporting analysis or 
information to back up the opiniona 
expressed. However, the staff did 
.reanalyze the estimated riak from 
station blackout evems fur different 
plant- and Bite-related characteriatk:s 
and .revised ita guidaooe on acceptable 
coping daratioe aa:ordingly based on a 
goal of .limitiDg the averaae cootrib111:ian 
to core damqe from &talion blackout to 
about 10·5 pl!!' reactor-year. Most planta 
would still Deed a 4- or 8-hoUI" COp!Il8 
capability. Tlwee few plants with the 
most redmdant ontlite emergency ec 
power system, coincident with 
significantly lower than average 
expected frequeric:, of loss of offsite 
power, would need only a 2-hour 
capability to be acceptable. Any plant 
with minimum redundancy in the onsite 
emergency ac power system coincident 
with low reliability and a significantly 
higher than average expected frequency 
of loss of offsite power would need to 
substantially improYe its ac power 
reliability or be able tu cope with a 
station blackout for 16 hows. 

11. Credit for Alternate or Diverse AC 
Power Smm:es 

Comments-Ten letters from the 
utility induatry commented that more 
credit should be allowed fOl" the 
availability of alternate power sources 
such as onsite gas turbines. The 
comment.a below represent the utilities' 
viewpoint. 

The station blm:kout rule should be 
clarified la allow aoedit for diverse and very 
reliable offsite power tlOllft:811 or d:ivene lllld 
very reliable ollllite electrical generation. 
(Public Service Company of Colorado) 

'Mte option of providing an additional 
alternate source of ac power is eliminated by 
[the propoaed reeolution). The inconsistency 
in thi11 approach en best be underatood by 
considerins an example al a generic nuclear 
power 11tation. [Toledo Edison) 

If the li<;easee wera to provide an 
additional independence dieeel generalur 
capable of providing the necesaary ac power 
to prevent station blackout, the licensee • • . 
would still be required to withstand at least 4 
hours without ac power. They wotdd receive 
no credit far the additional diesel generator 
in the copins analyllia. If the licensee -re to 
use that same dieael engine to power a 
charging pump. even thol.lJl!h it would bl! of 
lee, significance to mitigatioa al reactor core 
damage than the diesel senerator.. the 
licenaee could take credit for it in coping with 
the blackout. [Toledo Edison) 

Since a diesel-powered clmrsmB pump wilt 
not provide for eq8ip111ent loading flexibility. 
ligbtine, ventilation. in1trumentation, etc., it Is 
obvionly of lower value than an additional 
source of 11c power. The fixed category 

approach lalcen in {the proposed resolution). 
however, will not permit taking credit for the 
same diesel engine when used as a generator 
t1iough the actual reliability for the machine 
is the same. (Toledo Edison) 

Response-The proposed regulation 
did not in1end to isnore the alternative 
of addi~ additional power sources or 
takiQg credit for auch sources if they 
already exist. For example, as specified 
in the regulalo.ry guide. if a licensee 
11dded an emergency diesel generator to 
one of its plant, that had minimum 
redundancy ill lhe onsite emergency ac 
power system. the acceptable station 
blackout coping dUl"ation could be 
reduced. For some plants, however, 
addins a diesel generator wou1d not 
result in a .reduction in the aa:eptable 
coping duration, and !he point made by 
Toledo Edison is a valid one. The rule 
and rll8ulatory guide have beeo revised 
to clarify that alternate ac power 
sources are gi.ven credit to cope with a 
station blackout provided that certain 
criteria Sl"e met le,g., independence, 
redundancy. high reliability, 
maintenance, and testing). 

12. Trends 011 the Reliability of AC 
PmverSoarces 

Comments-rive letters included 
comments on the reliability of ac power 
sources. Four letters from industry felt 
that improved ac power reliability 
should be factored into the staff's 
technical analysis. Examples of these 
comment.a include the foUowing: 

• • • the feqnem:y of Ion af off site power 
act.iritiea hu been decreasins • • • 
(Waabington .Public PDWl!II' Supply System); 

• • • offsile power availability in the 
abseRce of regulallon has significantly 
improved lffer lhe past decade. (Southern 
Califomla Bdillon CumpanJ); 

{NUREG/CR-4341) ... • • 1100W11 an · 
improvement in dieael generator reliability 
over that shown in the earlier document 
[NUREG/CR-29B9J (General Electric); and 

Typically the reliability of ollllite power 
systems increases during the fir.t few yeara 
followins startup. (Gulf States Ulilitiell) 

'.I'he 1Uinoi1 Department of Nuclear 
Safety, on the other bend, felt that 
potential vulnerabilities etift exist in 
onsite emergency ac power systems, and 
licensees should demonstrate that they 
haw taken steps to reduce the 
probability of loa of ac power. 

Response-The staff and its 
contractors have extensively analyzed 
the industry experience and trends in ec 
power reliability as documented In 
NUREG-1032, NUREG/CR-2989, 
NUREG/CK-.3992, and NUREG/CR­
ts41. Trend, have shown that two 
aspects of ac powei- reliability have 
improved aomewhat-the reduced 
frequency of losses of offsite power due 
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to pbmt-centered tMmts, and 1l &tight 
improvement in aTerage diesel generator 
reliability from UJ78 throngh 1983. These 
factors have been taken into account in 
the stafrs analyses and the resolution of 
USI A-44.. However, data alao 
demooatrate lhat there are practical 
limits on ac power reliability. and die 
defense-in-aepth approach of being able 
to cope with a at.awm ·Dlackuat is 
WIU'l'anted. 

13. Sharing of Emetgency Diesel 
Generaton, ~ UnittJ at Multi-Vnit 
Sita 

Cammeal.s-8everal letters from 
industry stated that same plants with 
two unite on a site have the capability to 
crosstie electrical buae1 between units 
and therefore haYe improved flexibility 
in providing ac power.. Smee the 
magnitude af the electrical loadi 
necessary to provide core cooling during 
a station blackout is significantly less 
than that required for a de&ip baais 
accident, it could be possible to provide 
ac power to both um.ts at the site using 
only a single diesel generator. 

Response-The proposed rule and 
draft regulatory guide do not prohibit 
the approach discussed above.. U 
licensees can demonstrate that sucll 
cross tie capability exists. procedw-es 
are in place to accampliah the crosslie 
and shed nonessential loads (if 
necessary), and no NRC regulations are 
violated {such as separation, minimam 
redundancy,andindependence),then 
credit wouid be given fur this capability 
as shown in Regulatory Guide L155 (i.e., 
reduced acceptable station blackout 
coping duratitJrn1 for greater diesel 
generatorrednndancyi 

14. CJarifi:oJJtian of the DefinitiDDB -Of 
Station Blackout and Diesel Generator 
Failures 

Comments-{A) Three cammenters 
from the utility industry recommended 
that the definition of station blackout in 
§ 50.2 should be clarified to exclude ac 
power from the station batteries through 
inverters.. This wun:e of ac power from 
the station batteries would be available 
in the event of a loss of both the offsite 
and onsite emef8enCY ac power 110urces 
(i.e., diesel generatorsJ. 

(B) Several from industry commented 
that the definition of diesel generator 
'failnre 11h0111d be clarified, particularly 
with respect to the treatment of short­
term failurets that can be recovered 
quickly. Sargeat and Lundy Engineers 
commented that 

A definition of failure an demand for 
emergency diesel generators needs to be 
provided. Umier the context of a station 
blackout. a die11el generator winch fails to 
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start automatically upon de!eclion of an 
offsite power loss, but is successfully started 
manually from the main control room or from 
the local control panel, should riot be 
· considered a failure on demand. 

Response-{A) The staff agrees with 
comment A and revised the definition of 
station blackout accordingly. 

(B) Based on actual experience, 
failures of diesel generators to start due 
to failures in the auto-start system make 
up less than 20 percent of all diesel 
generator failures. Therefore, 
discounting these failures would not 
have a significant impact on overall 
diesel generator reliability statistics. 
However, the staff agrees in principle 
with comment B and has clarified the 
station blackout regulatory guide so that 
auto-start failures of diesel generators 
need not be counted in determining the 
failure rate if the diesel generator is 
capable of being started manually 
immediately·after it does not start 
automatically. 

15. Specificity and Clarification of 
Requirements · 

Comments-Public comments were 
received regarding the specificity and 
clarification of the proposed rule and 
draft regulatory guide. These ranged 
from general to specific comments as the 
following two excerpts indicate: 

We are concerned that, it the proposed rule 
is adopted, the staff will promulgate 
regulatory guidance criteria which will be 
unrealistic and excessive, i.e., compounding 
the event with other accidents, imposing 
passive failure criteria, applying seismic, 
environmental qualification and.other 
qualifica lions to equipment that could 
otherwise be used in response to such an 
event, etc. {Maine.Yankee Atomic Power 
Company) 

Definitions of Pl and P2 (in Table 3 of the 
draft Regulatory Guide) use frequency of 
extremely severe weather and severe 
weather interchangeably, thus creating 
confusion In the definition. (Washington 
Public Supply System) 

Response-Some of the comments on 
this subject relate to other subjects 
discussed elsewhere in this section. 
Some comments were quite specific 
while others were general in nature or 
expressed views that were not 
substantiated with backup material. The 
staff has taken these comments into 
consideration and revised and clarified 
the rule and regulatory guide 
accordingly. Additional guidance is 
provided in NUMARC-8700 which has 
been reviewed by the staff and 
referenced in the regulatory guide as 
providing a method the staff finds 
acceptable for meeting the rule. 

18. Technical Comments on NUREG-. 
1032 

Comments-In addition to comments 
on the proposed rule end draft 
regulatory guide, se..veral letters 
contained comments on the stafrs draft 
technical report, NUREG-1032, 
"Evaluation of Station Blackout 
Accidents at Nuclear Power Plants." 

Response-NUREG-1032 was issued 
in draft form for public comment in May 
1985 (50 FR 24332). The comments 
received were reviewed and considered 
by the staff and resulted in a re­
evaluation of the technical analysis. 
De.tails of the specific comments and 
responses are not presented here. 
Rather, NUREG-1032 was revised 
extensively over the past year to 
address the public comments. In general, 
the overall conclusions on the risk from 
station blackout events did not change 
significantly as a result of the 
reanalysis. One of the major changes 
resulting from the reanalysis was a 
revision to the definitions of plant 
characteristics, especially the clustering 
of plants into site and weather-related 
groups (Appendix A in NUREG-1032). 
These changes are reflected in revisions 
to the guidance in the station blackout 
regulatory guide to determine plant­
specific acceptable station blackout 
coping durations. 

17. Relationship of US/ A-44 to Other 
NRC Generic Issues 

Comments-The major public 
comment regarding the relationship of 
USI A-44 to other NRC generic safety 
issues was that the proposed rule may 
not be necessary or should be 
postponed because of ongoing work to 
resolve related ,generic issues. Some 
comments were general in nature such 
as the following one from Southern 
California Edison Company: 

Promulgation of a rmal station blackout 
rulemaking at this time will unnecessarily 
complicate the final resolution of related 
generic technical issue • • •. The NRC must 
develop end implement a program to 
coordinate the resolution of all power-related 
generic issues prior to finalizing any 
individual proposed rule. 

AIF suggested that the 
implementation of any requirements for 
station blackout be deferred until the 
requirements from USI A-45, Shutdown 
Decay Heat Removal Requirements, are 
known and until the effect of source 
term changes can be evaluated. 

NUMARC mentioned specific 
proposed and existing regulatory 
requirements that should be considered 
because they could reduce the need for 
a station blackout rule (e.g., B-56, Diesel 
Generator Reliability, and GI 23, Reactor 
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Coolant Pump Seal Failures). Other 
related issues mentioned in the public 
comments were A-30, Adequacy of 
Safety-Related DC Power Supplies, and 
implementation of safe shutdown 
facilities to meet the fire protection 
requirements of Appendix R. 

Response-The question that needs to 
be addressed is "should a requirement 
be imposed now to reduce risk, or 
should it be postponed until related 
issues are resolved sometime in the 
future?" Potentially, this could result in 
substantial delays, thereby not resolving 
generic safety Issues in a timely manner. 
The staff has considered the resolution 
of USI A-44 in light of the related issues 
mentioned in the comments. Although 
these issues are identified es separate 
tasks within NRC, they are all managed 
in a well established program that 
coordinates all related issues. A brief 
discussion of the most relevant issues is 
presented below. (Additional 
information is provided in NUREG-1109, 
"Regulatory·Analysis for the Resolution 
of Unresolved Safety Issue A-44, Station 
Blackout.") 

Resolution of USI A-45 will occur at 
some time following issuance of the 
station blackout rule(§ 50.63) and after 
plant-specific station blackout coping 
evaluations have been performed by 
licensees per NUMARC/NUGSBO 
Initiative 5, utilizing guidelines provided 
in NUMARC-8700. Further, the 
resolution of USI A-45 is expected to be 
highly plant-specific and focused on loss 
of decay heat removal considerations 
from other causes beyond station 
blackout. Utilization will be made of A-
44 evaluations (as applicable) and any 
·plant equipment modification needs 
identified from A-45 will be carefully 
evaluated to maximize effective use of 
previously identified A-44 equipment 
needs. 

Maintaining emergency diesel 
generator reliability, the purpose of B-
56, iii an integral part of the resolution of 
USI A-44. However, the Commission 
believes that additional defense-in­
depth will achieve a substantial 
Increase in protection to public health 
and safety. 

The resolution of GI 23 (reactor 
coolant pump seal leakage) deals with 
loss of reactor coolant system inventory 
and associated degraded core 
conditions. USI A-44 deals with station 
blackout induced effects, which result in 
loss of ac power, thereby impacting a 
broader spectrum of plant equipment 
end safety-related functions. Although 
the resolution of GI 23 will contribute to 
establishing a higher level of assurance 
that seal leakage will be minimized 
(thereby minimizing the need for power 
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to repiace water inventory losses over 
the station blackout duraooo and 
recovery phase), resolution of GI 23 by 
itself will not 11ddreas the broader scope 
of USI A-44 safety cancem&. 

Some licenseea have implemented 
dedicated shutdown systems that are 
indepeodem of normal and emergency 
ac power to meet Appendix R 
requirements. ff applicable, these 
features would be credited in the 
reeolution of USI A-44 by providing the 
capability to cope with a staticn 
blackout. 

Thus, the resolution of USI A-44 is 
coordinated with related generic issues, 
and implementation of a final resolution 
should not be delayed further. 
{Response to comments on the effect of 

. source term chaoses is included in 
subject uumber 8.) 

18. An Alternative of PlanJ-Specific 
Probabilisuc Asseuments 

Comments-Several utilities 
suggested that, in lieu of the . 
requirements in the rule, licensees 
should be permitted to submit plant­
specific evaluationa to demonstrate that 
the frequeocy of COl'e damage from 
station blackout eveata ia 10-5 per 
reactor-year or len. In II similar vein, 
the suggestion was made that NRC 
should specify a target te'l'el of 
reliability for ac pcrwer systems in CJ1'der 
to satisfy NRC's criteria for core damase 
frequency. A few licensee. submitted 
limited probabilistic assessments to 
show that for some plants station 
blackout cowd have .a vecy small 
probability of seven consequences. 

Response-The Commission does not 
preclude licensees from submitting . 
pl.ant-specific probabimitic asS'l!Ssments 
to support a determination that'station 
blad:out would have a very small 
probability for causing core damage. 
However, the requlrements of the role 
must be met. The Commi.ssioa would 
olwerve that the use of probabilistic 
assessments was important a1 iDpUt to 
the regulatory decisirmmaking that 
culminated m tne station bladtout rule 
and related guidance.· As expressed in 
the Commission's Safety Goal Policy 
statement of Ausust 1986 (51 FR 2.8044), 
the Commission has acquired 11 

reasonable degree of confidence about 
the usefulness and value of probabilistic 
assessments in assisting regulatory 
decisionmaking Oil complex safety 

·issues.In short, such assessments are of 
value in complementi!J8 aod focusing the 
more traditional and deterministic 
defense-in-depth appro11ches. On the 
other hand, any licensee mwit decide 
whether or not its plant-specific ac 
power configuration and other related 
equipment are sufficiently unique to 

merit the commct ami submittal of a 
probabilistic IUIBes&ment U part of. 
achievq m.mpoance of § 50.63. The 
Commiuklo's experience also indicat.es 
that probBbilistic asse11S111ents are 
1"l:9UWQ!: intensm! .mt can be of 
marginal utility if their only end result is 
to delay nle compliance-

19. Procedures and Operator AcliOM 
During Stalion Blaakoul 

Commeata--{A) Several letters from 
industry co.iunadl:d that. in response lo 
Generic Lettm 81,-0t, '"Emetl!dilCJ 
Procedures and 'li'ainiog for Station 
Blackout Ewllbl." dated February 21, 
1981. utilities already hav4! procedures 
in place to prepare plant operations for 
station blackout events. Owners' groups 
have established generic guidance for 
station blackout opet"llting procedures 
for licensees to 11t1e in developing plant­
specific proceduree. A represent!! tiYe of 
the Profemonal Reactor Operator 
Society c,:,mmemed tht\t 

Generic procednres are med by most 
operating faci!itie&. These procedures are not 
carried into adequate deptb ofspecific power 
plant operations. The industry has relied too 
heavily on eeireric procedures and has not 
given a real look at what specific steps must 
be laken. Extn!polation of these procedures 
mU.11 be required. Speaf1C maimemmce 
procealll'e& must.be establiahed ud foilowed. 

(B) Otller comments an procedures 
related tu the timeliness of operator 
actiam, both inside and outside the 
control.room. Homton Lighting and 
Power sagsested that: 

In Section 3.1 (Part 6) tof the regulatoiy 
guide1, 1ffll first ~ente!ICt! -mould be revised lo 
read, 'Cmaaidemtiaa should be given to 
timely operator actions both inside and 
outside of lite CUlllml n,on, that • • • ,' eo 
that indil can be &8ke& b exiatilQI 
equi.jameat that may not hne acbultiaD BDd 
caotrol frWII tile c;oatrol .l'OOIII. 

Illinois Power Compa.i,:y 
remmmended that: · 

• • • Section C.:1.3, Item 3.a, of !he 
proposed regulatory guide llhould be modified 
lo t"e8d: 

a. The eydem should be <:apable of beiniJ 
actuated aDd Olllltrulled from the coalNI 
room, ar ii other meam of cmtlml are 
reqwred (e.g., 1D211Wal jumpinJ of conm,l 
logics or manual operation of valftll}. it 
should be demonsttated that these lltep!I GaD 
be carried out in a timely fashion. 

Respoos~A} Licemees mar take 
credit for station blackout procedures 
alreadJ iD pace to comply with the 
station blackout rule. However, for the 
most part, these procedures were 
developed without having the benefit of 
a plant-specific asaeasment to detennine 
whether a plant comd withstand a 
station blackout for a specific duration. 
Therefore. these procedures may need to 
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be modified after lieensees have 
determined a11 acceptable station 
blackout copins duration and evaluated 
their plant's response to a station 
blaclcout oI this duration. 

(B)The staff agrees with the 
comments related to operatar ac1iot111 
outsid!! fire control room. and the 
regulatory guide was revised 
accordiugly_ 

20. Schedule 'Provisions in Proposed 
§50.63 

Commem:s-Two lett.ers contained 
commentll on the proposed schedule in 
I 50.63. OCRE fult the achedulins 
provisions in the propo1ed nde were far 
too generous. One iruijvkh1al ' 
recommended that the schedule be 
modified to require licensees lo mbmit, 
within 9 months of the date of the 
amendment, a liat of modifications along 
with a proposed schedule to implement 
those modificaUona. {According lo the 
propoaed. rule, licensees would not haw 
to submit a achedule for implementing 
equipment modifications until aftff the 
staff received and reviewed lit:enees• 
submittals on their planfs acceptable 
station blackout duration.) 

Resp01f8E'-The trtaff agreed in part 
with these comments, and the schedule 
was revised accordingly. Section 
50.63(c)(1J(iii) now requires that 
Hcemrees !l'llbmit within 9 montrnl after 
the role is nisued a list af equipment 
modificati1ms and a proposed scbednle 
for implementing tht!m. A final schedule 
fflfflld be deTeiop1!d after NRC ha11 
reviewed the licensee11' submittal of 
their plant's acceptable station blackout 
duration. ·-

21. Industry mitiativs 

Comments-In addition to comments 
011 the proposed rule, NUMARC 
endorsed the following five initiallves 5 

to address the more important 
. contributions to station blackout: 

1. Each atilitJ wiH review their site(s) 
118-1iaat the criteria specified in NURF.G-1108, 
aad ii the llite{a) fail int11 the ca tesory of an 
eight-hour site after utilizing aH power 
sources available, the utility will take actions 
to reduce tlie eite(e) omrtribation to tbe 
overall risk of sta lion blackout. Nun­
hardware changes will be made within one 
y!lal'. Hardware changes will be made within 
a reasonable time thereafter. 

• NUMAllC initlall, p!UflDHd a set of fmr 
initiatives. The fitli illi1lali•e reaar&Ds tlae 
performance of a copins assessment WBll provided 
in NUM.a.~'i'OII. which W1IS submitted by letter 
from J. Opelca (NUMARCl III T. Spei1 (RES! dated 
November 23. 1111'7, A OOH ia available far pablic 
iniiptct.ion und copyias for a fae at tbe NRC i';.blic 
Document Room at 1717 H Street NW., W.ashlng1on. 
DC. 



PART 50 • STATEMENTS OF CONSIDERATION 

2. Each utility will implement procedures et 
each of its site(s) for: 

a. Coping with a station blackout event, 
b. Restoration of ac power following a 

station blackout event, end 
c. Preparing the plant for severe weather 

conditions (e.g., hurricanes and tornadoes) to 
reduce the likelihood end consequences of a 
loss of offsite power end to reduce the overall 
risk of a station blackout event. 

3. Each utility will, if applicable, reduce or 
eliminate cold fast-starts of emergency diesel 
genera tors 'for testing through changes to 
technical specifications or other appropriate 
means. 

4. Each utility will monitor emergency ec 
power unavailability utilizing data utilities 
provide to INPO on a regular basis. 

5. Each utility will assess the ability of its 
plant(s) to cope with a station blackout. 
Plants utilizing alternate ec.power for station 
blackout response which can be shown by 
test to be available to power the shutdown 
busses within 10 minutes of the onset of 
station blackout do not need to perform any 
coping assessment. Remaining alternate ac 
plants will assess their ability to cope for 1 
hour. Plants not utilizing an alternate ac 
source will assess their ability to cope for 4 
hours. Factors identified which prevent 
demonstrating the capability to cope for the 
appropriate duration will be addressed 
through hardware and/or procedural changes 
so that successful demonstration is possible. 

NUMARC previously opposed generic 
rulemaking and felt that the first four 
initiatives would resolve the station 
blackout issue. 

Response-These five initiatives now 
include many of the elements that are 
included in the NRC resolution of USI 
A-44. The staff has followed up on the 
NUMARC initiatives through a series of 
meetings in 1986 through 1987. The result 
has been the development of NUMARC-
8700 which provides guidelines and 
criteria acceptable to the staff. The 
procedures in NUMARC'riJ700 have been 
referenced in Regulatory Guide 1.155 as 
providing guidance acceptable to the 
staff for meeting the requirements of the 
rule. Table 1 in Regulatory Guide 1.155 
provides a cross-reference to NUMARC-
8700 and notes where the regulatory 
guide takes precedence. NUMARC's 
previous concerns have been addressed 
in the development of Regulatory Guide 
1.155 and NUMARC'riJ700. 

Finding ~f No Significant Environmental 
Impact: Availability 

The Commission has determined 
under the National Environmental Policy 
Act of 1969, as amended, and the 
Commission's rules in Subpart A of 10 
CFR Part 51, that this rule is not a major 
Federal action significantly affecting the 
quality of the human environment, and 
therefore, an environmental impact 
statement Is not required. There are not 
any adverse environmental impacts as a 
result of the rule because there is no 

additional radiological exposure to the 
general public or plant employees, and 
plant shutdown is not required so there 
are no additional environmental impacts 
as a result of the need for replacement 
power. The environmental assessment 
and finding of no significant impact on 
which this determination is based are 
available for inspection and copying for 
a fee at the NRC Public Document 
Room, 1717 H Street NW., Washington, 
DC. Single copies of the environmental 
assessment and the finding of no 
significant impact are available from Mr. 
Warren Minner&, Office of Nuclear 
Regulatory Research, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555, Telephone: (301) 492-782~. 

Paperwork Reduction Act Statement 
This final rule amends information 

collection requirements that are subject 
to the Paperwork Reduction Act of 1980 
(44 U.S.C. 3501 et seq.). These 
requirements were approved by the 
Office of Management and Budget 
approval number 315CHJ011. 

Regulatory Analysis 
The Commission has prepared a 

regulatory analysis on this final 
regulation. The analysis examines the 
costs and benefits of the alternatives 
considered by the Commission. A copy 
of the regulatory analysis, NUREG-1109, 

· "Regulatory/Backfit Analysis for the 
Resolution of Unresolved Safety Issue 
A-44, Station Blackout," is available for 
inspection and copying for a fee at the 
NRC Public Document Room, 1717 H 
Street NW., Washington, DC 20555. 

Regulatory Flexibility Certification 
As required by the Re·gulatory 

Flexibility Act (5 U.S.C. 805(b)), the 
Commission certifies that this rule does 
not have a significant economic impact 
on a substantial number of small . 
entities. The rule requires that nuclear 
power plants be able to withstand a 
total loss of ac power for a specified 
time duration and maintain reactor core 
cooling during that period. These 
facilities are licensed under the 
provisions of§§ 50.21(b) and 50.22 ofto 
CFR Part 50. The companies that own 
these facilities do not fall within the 
scope of "small entities" as set forth in 
the Regulatory Flexibility Act or the 
small business size standards·set forth 
in regulations issued by the Small 
Business Administration in 13 CFR Part 
121. 

List of Subjects in 10 CFR Part SO 

Antitrust, Classified information, Fire 
prevention, Incorporation by reference, 
Intergovernmental relations, Nuclear 
power plants and reactors, Penalty, 
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Radiation protection, Reactor siting 
criteria, Reporting and recordkeeping 
requirements. . 

For the reasons set out in the 
preamble and under the authority of the 
Atomic Energy Act of 1954, as amended, 
the Energy Reorganization Act of 1974, 
as amended, and 5 U.S.C. 553, the NRC 
is adopting the following amendments to 
10 CFR Part 50. 

Backfit Analysis 

Analysis and Determination That the 
Rulemaking To Amend 10 CFR Port 50 
Concerning Station Blackout Complies . 
With the Backfit Rule 10 CFR 50.109 

The Commission's existing regulations 
establish requirements for the design 
and testing of onsite and offsite 
electrical power systems (10 CFR Part 
.50, Appendix A, General Design Criteria 
17 and 18). However, as operating 
experience has accumulated, the 
concern has arisen regarding the 
reliability of both the offsite and onsite 
emergency ac power systems. These 
systems provide power for various 
safety systems, including reactor. core 
decay heat removal and containment 
heat removal. which are essential for 
preserving the integrity of the reactor 
core and the containment building, 
respectively. In numerous instances 
emergency·diesel generators have failed 
to start and run during tests conducted 
at operating plants. In addition, a 
number of operating plants have 
experienced a total lOSII of offsite 
electric power, and more such 
occurrences are expected. Existing 
regulations do not require explicitly that 
nuclear power plants be designed to 
withstand the loss of all ac power for 
any specified period. · 

This issue has been studied by the 
staff as part of Unresolved Safety Issue 
(USI) A-44, "Station Blackout." Both 
deterministic and probabilistic analysea 
were performed to determine the ti.mins 
and consequences of various accident 
sequences and to identify the dominant 
factors affecting the likelihood of core 
melt accidents from station blackout. 
Although operational experience showa 
that the risk to public health and safety 
Is not undue, these studies, which have 
evaluated plant design features and site­

'dependent factors in detail, show that­
blackout can be a significant contributor 
to the overall residual risk. 
Consequently, the Commission is 
amending Its regulations to require that 
plants be capable of withstanding a 
total loss of ac power for a specified 
duration and to maintain reactor core 
cooling during that period. 

An analysis of the benefits and costs 
of implementing the station blackout 
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rule is presented in NUREG-1109, 
"Regulatory /Baddit Analysis for the 
Resolution of Unresolved Safety Issue 
A-44, Station Blackout. The estimated 
benefit from implementing the station 
blackout rule is a reduction in the 
frequency of core damage per reactor­
year due to station blackout and the 
associated risk of offsite radioactive 
releases. The risk reduction for 100 
operating reactors ii estimated to be 
145,000 person-rem and supports the 
Commission's conclusion that I 50.63 
provides a substantial improvement in 
the level of public health and safety 
protection. 

The cost for licensees to comply with 
the rule would vary depending on the 
existing capability of each plant to cope 
with a station blackout, as well as the 
specified station blackout duration for 
tl11tt plant. The costs would be primarily 
for licensees (1) to assess the plant'• 
capability to cope with a station 
blackout, (2) to develop procedures. (3) 
to improve diesel generator reliability if 
the reliability falls below certain levels, 
and (4) to retrofit plants with additional 
components or systems, as necessary, to 

· meet the requirements. 
The estimated total cost for 100 

operating reactors to comply with the 
resolution of USI A-44 is about $80 
million. The average cost per reactor 
would be around $000,000, ranging from 
$350,000. if only a station blackout 
assessment and procedures and training 
are necessary, to a maximum of about 
$4 million if substantial modifications 
are needed, includins requalification of 
a diesel generator. · 

The overall value-impact ratio, not 
including accident avoidance costs, is 
about 2,400 person-rem averted per 
million dollars. If the net cost, which 
inchides the cost savings from accident 
avoidance (i.e., cleanup and repair of 
onsite damages and replacement power 
following an accident). were used, the 
overall value-impact ratio·would 
improve significantly to about 8,100 
person-rem averted per million dollars. 
These value-. which exceed the $1jm/ 
person-rem interim goidance provided 
by the Commi11Sion. support proceeding . 
with the implementation of§ 50.6.1.. 

The preceding quantitative value­
impact analysis was one of the factors 
considered in evaluating the rule, but 
other factora also played a part in the 
decision-making proceu. Probabilistic 
risk assessment (PRA) studies 
performed for this USL a11 well as some 
plant-specific PRAa, have shown that 
station blackout can be a significant 
contributor to core melt frequency, and, 
with consideration of containment 
failure, station blackout events can 
represent an important contributor to 

reactor risk. In general, active systems 
required for containment heat removal 
are unavilable during station blackout. 
Therefore, the offsite risk is higher from 
a core melt resulting from a station 
blackout than it is from many other 
accident scenarios. . 

Although there are licensing· 
requirements and guidance directed at . 
providing reliable offsite end onsite ac · 
power, experience has shown that there 
are practical limitations in ensuring the 
reliability of offsite and onsite 
emergency ac power systems. Potential 
wlnerabilities to common cause failures 
associated with design, operational, and 
environmental factors can affect ac 
power system reliability. For example, if 
potential common cause failures of 
emergency diesel generators exist (e.g., 
in service-water or de power support 
systems), then the estimated core . 
damage frequency from station blackout 
events can increase significantly. Also, 
even though recent data indicate that 
the average emergency diesel generator 
reliability has improved slightly since 
1976, these data also show that diesel 
generator failure rates during unplanned 
demand (e.g., following a loss of offsite 
power) were higher than that during 
surveillance tests. 

The estimated frequency of core 
damage from station blackout events i11 
directly proportional to the frequency of 
the initiating event. Estimates of station 
blackout frequencies for this USI were 
based on actual operational experience 
with credit given for trends showing a 
reduction in the frequency of losses of 
offsite power resulting from plant­
centered events. This is assumed to be a 
realistic indicator of future performance .. 
An argument can be made ~at the . · · · 
future performance will be better than 
the past. For example, when problems 
with the offsite power grid arise, they 
are fixed and, therefore, grid reliability 
should improve. On the other hand, grid 
power failures may become more 
frequent because fewer plants are being 
built, and more power is being 
transmitted among regions. thus placing 
greater stress on transmission lines. 

The factors discussed above support 
the determination that additional 
defense-in-depth provided by the ability 
of plant to cope with station blackout 
for a specific duration would provide 
substantial increase in the overall · 
protection of the public health and 
safety, and the direct and indire.ct costs .. 
of Implementation are justified in view 
of this increased protection. Th~ 
Commission has considered how this 
backfit should be prioritized and 
scheduled in light of other regulatory 
activities ongoing at operating nuclear 
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power plants. Station blackout·warrants 
a high proiority ranking based on both. 
its status as an "unresolved safety · · 
issue" and the results and conclusions 
reached in resolving this- issue. As noted 
in the implementation section of the rule 
(§ 50.63(c)(4)), the schedule for · 

. equipment modification (if needed to · 
meet the requirements of the rule) shall 
be established by the NRC s~aff in 
consulation and coordination with the 
licensee. Modifications that CBIU\OI be 
·schedule for completion within two· · 
years after NRC accepts the licensee'.s. 
specified station blackout durationmust· 
he justified by the licensee. The NRC : 
retains the authority to determine the 
schedules for modifications. 

In addition, some foreign countries, 
including France, Britian, Sweden, 
Germany and Belgium, have taken steps 
to reduce the risk from station blackout 
events. These steps include adding 
· design features to enhance the 
capability of the plant to cope with a 
station blackout for a substantial period 
of time and/or adding.redundant and . 
diverse emergency ac power sources. , 

Analysis of §50.109(c) Factor!! 

1. Statement of the specific objectives 
that the backfit is designed to achieve. · 

The NRC staff has completed a rev~ew. 
and evahiation of information develope~' 
since 1980 on Unresolved Safety l!leue · 
(U~I) A-44, Station Blackput. As a· result . 
of these efforts, the NRC is amending 1P 
CFR Part 50 by adding a new I 50.63, , ·. 
"Station Blackout." . . . . . . . _ . 

The objective of the s.tation blackout: · · · 
rule is to reduce the risk.of severe · · 
accidents associated with station 
blackout. Specifically, the rule requires. · 
all light-water-cooled nuclear power. 
plants to be able to cope with a elation 
blackout for a specified duration.and to 
have procedures and training for such 
an event. A regulatory gulde,-to be- . ·. 
issued aiong with the rule, provides an' 
acceptable method I<> determine the .' . 
station blackout duration for each plant. 
The duration is to be determined for.• 
each plant based .on· a ci>mpariso~. of th~ 
individua!'plant design wit~ factors that 
have been identified as the mai~ · 
contributors to risk of core melt 
resulting from elation blackout. These.' 
factors are (1) the redundancy of on11ite 
·emergency ac power sources, (2) the 
reliability of onsite emergency ac power. 
sources, (3) the frequency of loBB of 
offsite power, and (4) the probable time 
needed to restore offsite power. 

2. General description of the activity 
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required by the licensee or applicant in ' significant increase in occupational 
order to complete the backfit. exposure is expected from operation 

In order to comply with the resolution and maintenance activities associated 
of USI A-44, licensees will be required with the rule. Equipment additions and 
to---:. modifications contemplated do not 
· • ~aintain the reliability of ~nsite . . require work in and around the reactor· 

emergency ac·power eo~rces at or above; coolant system and therefore are not 
sp·ecified acceptable reliability levels, ·. expected to result in significant 

• Develop procedures and training to . radiation exposure. 
restore ac power using nearby power· . 5. In~tallation and continuing costs 
sources if the emergency ac power · associated with the backfit, including 
sy!JtOm and the normal offsite power . . the cost of facility downtime or the cost 
sources are unavilable. · of construction delay. 

• Determine the duration that the 
plant should be able to withstand a For 100 operating reactors, the total · 
station blackout based on the factors estimated cost associated with the 
sp_ecified in§ so.63, "Station Blackout," station blackout rule ranges from $42 to · 

$94 million with a beet estimate of $60 
and Regulatory Guide 1.155, "Station million. This estimate breaks down as 
Blackout." 

• If available, an alternate ac power follows: 
source that meets specific criteria for 
independence and capacity can be used 
to cope with a station blackout. 

• Evaluate the plant's actual 
capability to withstand and recover 
from a station blackout. This evaluation 
includes: · 
-Verifying the adequancy of station 

battery power, condensate ·storage 
tank capacity, and plant/instrument 
air for the station blackout duration.· 

-Verifying the operability of equipment' 
needed to operate during a station 
blackout and the recovery from the 

.. blackout- for environmental conditions 
. associated with total loss of ac power 

(i.e., loss of heating, ventilation, and 
air conditioning). ·· · · 
• Depending on the plant's existing 

capability to cope with a station 
blackout,.licensees may or may not need 
to backfit hardware modificatiomi'(e·.g.; 
adding battery capacity) to comply with· 
the rule. (See item 8 of this analysis for-. 
addltionaldiscussion.) Licensees will be 
required to have procedures and training 
to cope with and recover from a station 
blackout. · 

3. Potential change in the risk to the ... 
public from the accidental. offsite release 
of radioactive material. · 

Implementation of the station 
blackout rule will result in an estimated 
total risk redudion to the public ranging· 
from 65,000 to 215,000person-rem with a 
best estim8;te of about 145,000 person. 
rem. 

4. Potential impact on radic~logical 
exposure of facility employees .. 

For 100 operating reactors. the· 
estimated total reduction in 
occupational exposure resulting from· . 
reduced core damage frequencies and . 
associated postaccident cleanup and 
repair activities is 1,500 person-rem. No, 

Esti- Estimated total cost 
mated (million dollars) 

Activity num-
berol 
reac- Best High Low 
tors 

Assess plant's 
capability to cope 
with station 

blackout ···········-······ 100 25 40 20 
Develop procedures 

and training .............. 100 10 15 5 
Improve diesel 

generator 
reliability ................... 10 2.5 4 1.5 

Requalily diesel 
generator ....... ·-······ 2 5.5 11 ?-5 

Install hardware to 
increase plant 
capability to cope 
with station 
b!ackout ........... - ...... 27 17 24 13 

Totals ................ .............. 60 94 42 

6. The J)(lte~tial safety impact of 
changes in plant or operational . . . 
complexity, including the relationship to 
propos~ and existing regulatory : 
requirements. 

The rule requiring plants to,be able to 
cope with a station blackout should not 
.add to plant or operational complexity, 
The station blackout rule is closely 
related to several NRC generic programs 
and proposed and existing regulatory 
requirements as the following discussion . 
indicate9. · · 

Gene.~ic /s~ue Ii-ss. Diesel Ge;,~rator . 
Reliability, .. · . · · 

The resolution of USI A-44 includes a 
regulatory guide on station blackout that 
specifies the following guidance on, · 
diesel generator reliability (Regulatory 
Guide 1,155, Sections·CU. ·and C.1.2);,. 
· The minln'uii!J eri1ei'gency dre~1il generator. 

(EDGJ reliability should be ta'igilted al 0.95 
per demand for each EDG for plants In· 
emergency ac Group• A, B. and C and at 
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0.975 per demand for aach EDG for plant, in 
emergency ac Group D (see Table 2). These 
reliability levels will be considered minimum 
target reliabilities and each plant should have 
an EDG reliability program containing the 
principal elements, or their equivalent, 
outlined In Regulatory Position 1.2. Plants 
that select a target EOG reliability of 0.975 
will use the higher level as the target in their 
EOG reliability programs. 

. The reliable operation of onsite emergency 
ac power sources should be ensared by a 
reliability program designed to maintain and 
monitor the reliability level of eacla power 
source over time for assurance that the 
selected reliability levels are being achieved. · 
An EOG reliability program would typically 
be composed of the following elements or 
activities (or their equivalent): · 

1. Individual EOG reliability target levels 
consistent with the plant category and coping 
duration selected from Table 2. 

2. Surveillance testing and reliability 
monitoring programs designed to track EOG 

· performance and to support maintenance 
activities. · 

s. A maintenance program that ensures 
that the target EOG reliability is being 
achieYed and that provides a capability for 
failure analysis and root-cause 
lnwstigations. 

f, An information and data collection 
system that services the elements of the 
reliability program end that monitora 
achieYed EOG reliability levels against tal!flt 
value,. 

S. Identified responsibilities for the major 
program elements and a management 
oversight program for reviewing reliability 
levels being achieved and ensuring that the 

· program is functioning properly. 

The resolution of B-58 will provide 
specific guidance for use by the staff or 
industry to review the adequacy of 
diesel genera~ reliability programs 
consistent with the resolution of USI A-, 
44. 

Generic Issue 23, Reactor Coolant Pump 
Seal Failul'e8 

Reactor coolant pump (RCP) seal 
integrity is necessary for maintaining 
primary system inventory during station 
blackeut conditions. The estimates of 
core damage frequency for station 
blackout events for USI A-44 assumed 
that RCP seals would leak at a rate of 20 
gallons per minute. Results of analyses 
performed for GI 23 will provide the 
information necessary to estimate RCP 
seal behavior during a station blackouL 
The industry coping analysis guidelines 
(NUMARC-8700) recognize the 
possibility of leakages exceeding an 
assumed 25 gpm per pump and 
·incorporate the need to reevaluate the 
plant-specific coping analysis if the 
resolution of GI 23 identifies higher 
levels. ' 
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US/ A-45, Shutdown Decay Heat 
Removal Requirements 

The overall objective of USI A-45 ia to 
evaluate the adequacy of current 
·licensing design requirements to ensure 
that the nuclear power plants do not 
pose an unacceptable risk as a result of 
failure to remove shutdown decay heaL 
The study includes an assessment of 
alternative mean11. of ahutdown decay 
heat removal and of diverse "dedicated" 
systems for thia purpose. Results will 
include proposed recommeodationa 
regarding the desirability of. and 
possible design requirements for, 
improvements in existing systems or an 
alternative dedicated decay heat 
removal method. 

The USI A-44 concern for maintaining 
adequate core cooling under _station 
blackout conditions can be considered a 
subset of the overall A-45 issue. 
However, there are significant 
differences in scope between these two 
issues. USI A-44 deals with the 
. probability of loss of ac power, the 
capability to remove decay heat using 
systems that do not require ac power, 
and the ability to restore ac power in a 
timely manner. USI A-45 deals with the 
overall reliability of the decay heat 
removal function in terms of response to 
transients, small-break loss-of-coolant 
accidents, and special emergencies such 
WI fires, floods, seismic events, and 
sabotage. 

Although the recommendatioruJ that 
might result from the resolution of USI 
A-45 are not yet final, some could affect 
the station blackout capability, while 
others would not. Recommendations 
that involve a new or improved decay 
heat removal system that is ac power 
dependent but that does not include its 
own dedicated ac power supply would 
have no effect on USI A-44. 
Recommendations that involve an 
additional ac-independent decay heat 
removal system would have a very 
modest effect on USI A-44. 
Recommendations that involve an 
additional decay heat removal system 
with its own ac power supply would 
have a significant effect on USI A-44. 
Such a new additional system would 
receive the appropriate credit within the 
USI A-44 resolution by either changing 

. the emergency ac power configuration 
group or providing the ability to cope 
with a station blackout for an extended 
period of time. Well before plant 
modifications, if any, will be 
implemented to comply with the station 
blackout rule, it i11 anticipated that the 
proposed techncial resolution of USIA-
45 will be published for public commenL 
Those plants needing hardware 
-modifications for station blackout could 

be reevaluated before any actual 
modifications are made 110 that any 
contemplated design changes resulting 
from the resolution of USI A-45 can be 
considered at the Sf!me time. 

Generic Issue A-30, Adequacy of 
Safety-Related DC Power Supply 

The analysis performed for USI A-44 
assumed that a high level of de power 
system reliability would be maintained 
so that (1) de power system failures 
would not be a significant contributor to 
lo&1es of all ac power and (2) should a 
station blackout occur, the probability of 
immediate de power system failure 
would be low. Whereas Generic Issue 
A-30 focuses on enhancing battery 
reliability, the resolution of USI A-44 ia 
aimed at ensuring adequate station 
battery capacity in the event of a station 
blackout of a specified duration. 
Therefore, these two issues are 
consistent and compatible. 

Fire Protection Program 

Section 50.48 of 10 CFR Part 50 states 
that each operating nuclear power plant 
must have a fire protection plan that 
satisfies GDC 3. The fire protection 
features required to satisfy GDC 3 are 
specified in Appendix R to 10 CFR Part 
50. They include certain provisions 
regarding alternative and dedicated 
shutdown capability. To meet these 
provisions, some licensees have added, 
or plan to add, improved capability to 
restore power from offsite sources or 
onsite diesels for the shutdown system. 
A few plants have installed a safe 
shutdown facility for fire protection that 
includes a charging pump powered by 
its own independent ac power source. In 
the event of a station blackout, this 
system can provide makeup capability 
to the primary coolant system as well as 
reactor coolant pump seal cooling. This 
could be a significant benefit in terms of 
enhancing the ability of a plant to cope · 
with a station blackout. Plants that have 
added equipment to achieve alternate 
safe shutdown in order to meet 
Appendix R requirements could take 
credit for that equipment, if available, 
for coping with a station blackout event. 

7. The estimated resource burden on the 
NRC associated with the backfit and the 
availability of such resources. 

The estimated total cost for NRC 
review of industry submittals required 
by the station blackout rule is $1.5 · 
million based on submittals for 100 
reactors and an estimated average of 
175 person-hours per reactor. 
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8. The potential impact of differences in 
facility type, design, or age on the 
relevancy and practicality of the backfit. 

The station blackout rule applies to all 
pressurized water reactors and boiling 
water reactors. However, in determining 
an acceptable station blackout coping 
capability for each plant, differences in 
plant characteristics relating to ac 
power reliability (e.g., number of 
emergency diesel generators, the 
reliability of the offsite and onsite 
emergency ac power systems) could 
result in different acceptable coping 
capabilities. For example, plants with an 
already low risk from station blackout 
because of multiple, highly reliable ac 
power sources are required to withstand 
a station blackout for a relatively short 
period of time; and few, if any, 
hardware backfits would be required as 
a result of the rule. Plants with currently 
higher risk from station blackout are 
required to withstand somewhat longer 
duration blackouts; and, depending on 
their existing capability, may need some 
modifications to achieve the longer 
station blackout capability. 

9. Whether the backfit is interim or final 
and, if interim, the justification for 
imposing the backfit on an interim basis. 

The station blackout rule is the final 
resolution of USI A-44; it is not an 
interim measure. 

53 FR 24018 
Published 6/27/88 
Effective 7/27/88 

General Requirements for 
Decommissioning Nuclear Facilities 

See Part 30 Statements of Consideration 

53 FR35996 
Published 9/16/88 
Effective 10/17 /88 

10 CFR Part 50 

Emergency Core Cooling Systems; 
Revisions to Acceptance Criteria 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission (NRC) is amending its 
regulations to allow the use of 
alternative methods to demonstrate that 
the emergency core cooling system 
[ECCS) would protect the nuclear 
reactor core during a postulated design 
basis loss-of-coolant accident (LOCA). 
The Commission is taking this action 
because research, performed·since the 
current rule was written, has shown that 
calculations performed using current 
methods and in accordance with the 
current requirements result in estimates 
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of cooling system performance that are 
significantly more conservative than 
estimates based on the improved 
knowledge gained from this research. 
While the existing methods are 
conservative, they do not result in 
accurate calculation of what would 
actually occur in a nuclear power plant 
during a LOCA and may result in less 
than optimal ECCS design and operating 
procedures. In addition, the operation of 
some nuclear reactors is being 
unnecessarily restricted by the rule, 
resulting in increased costs of electricity 
generation. This rule, while continuing 
to allow the use of current methods and 
requirements, also allows the use of 
more recent information and knowledge 
to demonstrate that the ECCS would 
protect the reactor during a LOCA. This 
amendment, which applies to all 
applicants for and holders of 
construction permits or operating 
licenses for light water reactors, also 
relaxes requirements for certain 
reporting and reanalyses which do not 
contribute to safety. 
EFFECTIVE DATE: October 17, 1988. 

FOR FURTHER INFORMATION CONTACT: 
L.M. Shotkin, Office of Nuclear 
Regulatory Research, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555, telephone (301) 492-3530. 

SUPPLEMENTARY INFORMATION: 

Background 

On March 3, 1987, the Nuclear 
Regulatory Commission published in the 
Federal Register proposed amendments 
(52 FR 6334) to 10 CFR Part 50 and 
Appendix K. These proposed 
amendments were motivated by the fact 
that since the promulgation of § 50.46 of 
10 CFR Part 50, "Acceptance Criteria for 
Emergency Core Cooling Systems 
(ECCS) in Light Water Power Reactors," 
and the acceptable and required 
features and models specified in 
Appendix K to 10 CFR Part 50, 
considerable research has been 
performed that has greatly increased the 
understanding of ECCS performance 
during a LOCA. It is now confirmed that 
the methods specified in Appendix K, 
combined with other analysis methods 
currently in use, are highly conservative 
and that the actual cladding 
temperatures which would occur during 
a LOCA would be much lower than 
those calculated using Appendix K 
methods. In soliciting the public's 
comments on the proposed rule, the 
NRC specifically requested its views on 
questions posed by Commissioner 
Asselstine and the Advisory Committee 
on Reactor Safeguards (ACRS). The 
ACRS requested that the Commission 

solicit the public's comments on whether 
the existing rule should be 
"grandfathered" indefinitely. That is: 

1. Should the conservative ECCS 
evaluation method of Appendix K be 
permitted indefinitely or should this 
aspect of the ECCS rule be phased out 
after some period of time? 

Commissioner Asselstine requested 
the public's comments on the following: 

2. Should this rule change include an 
explicit degree of conservatism that 
must be applied to the evaluation 
models? 

3. This rule change would allow a 5 to 
10 percent increase in the fission 
product inventory that could be released 
from any core meltdown scenario. 
Should this rule change explicitly 
prohibit any increase in approved power 
levels until all severe accident issues 
and unresolved safety issues are 
resolved? 

4. Should the technical basis for this 
proposed rule change be reviewed by an 
independent group such as the 
American Physical Society? 

Summary of Public Comments 

The comment period for the proposed 
rule revision and the draft regulatory 
guide (52 FR 11385) expired on July 1, 
1987. Twenty-seven letters addressing 
the proposed rule were received by the 
expiration date, as well as nine 
responses to the request for comments 
on questions in the regulatory guide. A 
number of late comments were also 
received. These were also considered to 
the extent that new and substantial 
comments were provided. 

The public comment on the proposed 
rule revisions have been divided into 
thirteen categories and are summarized 
in the following paragraphs. Categories 
one through four represent the responses 
to the specific questions posed by the 
ACRS and Commissioner Asselstine. In 
general, consideration of the public 
comments resulted in no substantive 
revision to the proposed rule. 

1. Grandfathering of Conservative 
EGGS Methods of Appendix K (Question 
1). 

Twenty-one of the commenters 
specifically addressed the ARCS 
question concerning the grandfathering 
of the current Appendix K approach. 
Seventeen of these commenters 
recommended indefinite grandfathering 
of the existing Appendix K evaluation 
models. Most cited the known 
conservatism as the basis of their 
recommendation. In addition, several 
commenters stated that in light of the 
known conservatisms not allowing 
continued use of existing Appendix K 
evaluation models would be unfairly 
burdensome to licensees who determine 
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that they would not derive an economic 
benefit by performing realistic analysis 
of ECCS performance. The position of 
an additional commenter is unclear 
concerning grandfathering. The 
remaining commenter was not opposed 
to grandfathering but thought the 
question is premature. This commenter 
believes that indefinite use of existing 
ECCS evaluation methods should be 
considered when significant experience 
has been gained with the 
implementation of the new features of 
the rule but makes no recommendation 
as to what policy the Commission 
should pursue in the meantime. 

The Commission agrees with the 
majority of the commenters that existing 
Appendix K evaluation models should 
be permitted indefinitely. The 
Commission also believes that the 
decision to permit continued use of such 
models can and should be made at this 
time because it believes that both 
methods provide adequate protection of 
the public health and safety. As 
described in the regulatory analysis, the 
probability of a large break is so low, 
that the choice of best estimate versus 
Appendix K has little effect on public 
risk. The TMI action plan calls for 
industry to improve their small break 
LOCA evaluation models to be more 
realistic when evaluating the more 
probable small break accident scenario. 
This has been done within the context of 
§ 50.46 and Appendix K compliance and .. 
was entirely appropriate since small 
breaks are not limiting in design basis 
performance and a better understanding 
of small break behavior is a desirable 
safety goal from a risk perspective. 
Therefore, the grandfathering provision 
has been retained in the final rule. 

2. Specification of Explicit Degree of 
Conservatism (Question 2). The majority 
of the responses to this question 
indicated that the proposed rule already 
contains conservatism in the required 
uncertainty evaluation. 

The use of additional conservatism 
would be inconsistent with the objective 
of the rule which is to provide a realistic 
evaluation of plant response during a 
LOCA. The NRC has not included an 
additional explicit degree of 
conservatism in this rule. 

3. Resolution.of all Safety Issues Prior 
to Allowing Power Level Increases 
(Question 3}. Some commenters pointed 
out that fission product inventory is not 
a direct function of total power, but 
rather it is the rate of fission product 
formation that is a direct function of 
power. Fission product inventory 
available for release during a core 
meltdown would be a function of 
burnup, not total power. 
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Actually, the inventory of fission 
products is a complex function of both 
time and power and not as simple as 
described by the commenters. Short 
lived isotopes, such as xenon and 
iodine, quickly reach an equilibrium 
inventory and total steady state 
inventory of these fission products is a 
direct function of power. Inventories of 
long-lived isotopes, such as strontium 
and cesium, are functions of total fuel 
burnup, as described by the 
commenters. Intermediate-lived isotopic 
inventories are complex functions of 
time, power, and integrated power. In an 
independent study, documented in 
chapter XII of NUREG 1230, the staff 
determined that the change in risk due 
to a 5% power increase is negligible. The 
arguments above do not alter the 
Commission's position that the increase 
in fission products available for release 
during a core meltdown caused by a 5% 
power increase is negligible compared 
to the uncertainty in fission product 
release. The Commission has decided 
not to delay the proposed rule revision 

-pending resolution of all unresolved 
safety issues or severe accident issues 
and therefore will proceed with this 
final rulemaking, as planned. 

4. Independent Review of Technical 
Basis {Question 4). Several commenters 
indicated that the technical basis for the 
proposed rule has had adequate review 
as the research was being performed. A 
number of commenters stated that it 
was the role of the ACRS to perform any 
review of the proposed rule revision 
because it is uniquely qualified due to 
its familiarity with the research. 

The Commission agrees that the 
technical basis has had adequate 
review, except for the uncertainty 
methodology which is new and untried 
except for the General Electric 
Company's use of an uncertainty 
evaluation of their SAFER code. As a 
proof of principle and demonstration of 
feasibility, the ACRS and a second 
independent peer group has reviewed 

· the uncertainty methodology developed 
by the NRC for use in quantifying the 
uncertainty of NRC developed thermal 
hydraulic transient codes. Both the 
ACRS and the peer group made 
generally favorable comments 
concerning the methodology; however, 
both groups recognized that a complete 
demonstration (i.e., application to small 
break LOCA and the reflood portion of 
large break LOCA) has not yet been 
accomplished and certain reviewers 
questioned whether such a 
demonstration could be performed 
successfully. The only objectives of the 
NRC methodology demonstration are to 
demonstrate feasibility, to develop an 

audit tool, and to provide the necessary 
experience to audit licensee submittals. 
The staff does not believe that an NRC 
demonstration of the methodology is a 
prerequisite to this rulemaking. 
Licensees wishing to'adopt the best 
estimate approach permitted as a result 
of this rule are neither required to use 
this methodology nor to model their own 
methodologies after it. This methodology 
will play an important part in the best­
estimate model review process. The 
NRC has determined through twenty 
years of experience that independent 
analysis with independent 
methodologies is the most effective way 
to intelligently review new vendor or 
licensee methodologies. It is therefore 
appropriate that this new methodology 
be subjected to stringent technical 
scrutiny, as directed by the Commission. 
The NRC staff is committed to 
completing this demonstration by the 
time that it will be needed to review 
licensee submittals and is confident that 
such a demonstration will be successful. 
Based on the paucity of negative 
response concerning the technical basis 
for the proposed rule revision and 
generally favorable review of the NRC 
uncertainty methodology, the 
Commission plans no further review of 
the technical basis. 

5. General Comments on Proposed 
Rule. Twenty-one commenters made 
comments of this nature. The majority of 
the comments came from the nuclear 
industry of which 19 expressed support 
of the proposed rule. The industry also 
strongly supports the specific ECCS rule 
approach proposed by the NRC. One 
commenter neither supported nor 
opposed the proposed approach. One 
negative comment was received from an 
anonymous individual within the 
nuclear industry who implied, without 
specifics, that the ECCS rule is not 
sound and that public comment is not a 
fair hearing because expert insiders 
would be afraid to comment. 

Based on the absence of any 
supporting justification for the negative 
response and the unprecedented amount 
of research supporting the rule revision, 
the NRC does not consider this comment 
to be valid and has proceeded with this 
rulemaking with no major revisions. 

One commenter suggested that fuel 
reload suppliers should not be required 
to complete full LOCA/ECCS analyses 
because the hydraulics are not changed 
by a fuel change. 

Although this point is valid, the 
Commission believes that it is an 
unworkable situation to allow fuel 
suppliers to make use of previous 
analyses performed by others. It is 
believed that serious questions of 
accountability would arise in cases 
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where errors are discovered in 
evaluation models, requests are made to 
revise plant technical specifications, or 
some other questions regarding the 
analyses are raised. The NRC believes 
that shared responsibility for evaluation 
models would not be in the best interest 
of the public health and safety and 
therefore has not implemented the 
suggestion of this commenter. 

The NRC recerved two requests for an 
extension of the comment period to 
allow time for review of NUREG-1230, 
which describes the research supporting 
the proposed rule revision. 

The NRC believes the comment period 
was sufficient since most of the research 
is not new and has been extensively 
reviewed in the past. Both commenters 
were contacted and told that comments 
received after the comment period 
would be considered if time permitted. 
Comments from both parties were 
received late and were indeed 
considered by the NRC. 

6. Reporting Requirements. Some 
commenters viewed the proposed 
reporting procedures as new 
requirements needing consideration in 
the backfit analysis while others stated 
that they are a major relaxation and 
clarification of existing reporting 
requirements. 

The NRC position is that the reporting 
requirements are new in the sense that 
they will now appear in the Code of 
Federal Regulations. However, in 
practice, these reporting requirements 
are indeed a clarification and relaxation 
over the current interpretation for the 
existing requirements and therefore the 
net effect of these requirements will be 
to reduce the frequency for reporting 
and reanalysis. 

A number of commenters requested 
that only significant errors or changes in 
the non-conservative direction or only 
those that result in exceeding the 2200°F 
limit be required to be reported. In 
addition, a number of commenters 
suggested that the NRC require only 
annual reporting of significant errors or 
changes. 

The NRC considers a major error or 
change in any direction a cause for 
concern because it raises potential 
questions about the adequacy of the 
evaluation model as a whole. Therefore, 
the NRC requires the reporting of 
significant errors or changes, in either 
direction, on a timely basis so that the 
Commission may make a determination 
of the safety significance. Thus, the final 
rule contains no change in this 
requirement. 

One commenter recommended that 
the word "immediate" be deleted from 
the requirement to propose steps to be 
taken to demonstrate compliance in the 
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event that the criteria in § 50.46(b) are 
exceeded. 

The Commission considers this a very 
serious condition in which the plant is 
not in compliance with the regulations 
and may be operating in an unsafe 
manner. The word "immediate" reflects 
this seriousness and is further defined 
by reference in other sections of Part 50. 

Several commenters questioned the 
need to report minor or inconsequential 
errors or changes, even on an annual 
basis, as required in the proposed rule. 

While errors or changes which result 
in changes in calculated peak clad 
temperatures of less than 50°F are not 
considered to be of immediate concern, 
the NRC requires cognizance of such 
changes or corrections since they 
constitute a deviation from what 
previously has been reviewed and 
accepted. The proposed annual 
reporting is believed to be a fair 
compromise between the burden of 
reporting and the Commission's need to 
be aware of changes and error 
corrections being made to evaluation 
models. Therefore, the annual reporting 
of minor errors remains in the final rule. 

One commenter interpreted the use of 
the words "or in the application of such 
a model" as requiring reporting when 
facility changes (already reportable 
under § 50.59), resulting in model input 
changes, occur. 

The regulatory language referred to is 
intended to ensure that applications of 
models to areas not contemplated during 
initial review of the model do not result 
in errors by extending a model beyond 
the range that it was intended. The 
Commission does not believe that 
further clarification of this requirement 
is necessary and has not done so in the 
final rule. 

Several commenters requested a 
further relaxation of the reporting 
requirement by changing the definition 
of significant code errors from 50°F to 
100°F. 

While justification for the 50°F criteria 
is largely judgmental, the NRC believes 
that it is sufficiently large to screen the 
code error corrections and changes 
which have little safety significance 
while providing a mechanism for timely 
reporting of more serious errors and 
changes. Since 50°F is a threshold for 
reporting and no further action is 
required pending NRC determination of 
safety significance, the Commission has 
retained this criteria in the final rule. 

One commenter requested 
consideration for allowing that the 
cumulative effect of several errors and 
corrections be applied towards the 50°F 
threshold. 

The requirement, which states that the 
50°F criteria applies to the sum of the 
absolute magnitudes of temperature 
changes from numerous error 
corrections or model changes was 
formulated specifically because the 
Commission requires knowledge of 
serious deficiencies in evaluation 
models in use by licensees. Allowing 
errors or corrections which offset one 
another to relieve a licensee of the 
thirty-day reporting requirement, would 
be counter to this objective. If this 
recommendation were accepted, two 
errors or changes, having a large impact 
on the calculated peak cladding 
temperature but in the opposite 
direction, would not be reportable if the 
net magnitude of their difference was 
less than 50°F. For this reason, and the 
fact that no further action (beyond 

· reporting within thirty days] is required, 
the Commission retained this 
requirement in the final rule. 

7. Continued Use of Dougall­
Rohsenow. Five comments that 
addressed this aspect of the proposed 
rule were received. One commenter 
believed that this correlation should not 
be permitted without further verification 
and should be phased out. Other 
commenters supported continued use of 
the correlation subject to the provisions 
of the proposed rule. 

The NRC position is that no safety 
concern is created by continued use of 
the correlation, as long as the evaluation 
model is overall conservative. 
Therefore, the Commission can not 
justify the burden of requiring licensees 
to modify their evaluation models and to 
perform reanalysis. As discussed in 
SECY 83-472, current evaluation models 
contain more conservatisms than just 
those required by Appendix K. 
However, error corrections or changes 
could alter the conservatism of the 
model. Therefore, the Commission 
believes that it is necessary to ensure 
continued overall conservatism in the 
evaluation models as a basis for 
continued use of the correlation. 
Therefore, the final rule does not modify 
this requirement except for the 
correction of a typographical error 
identified by one commenter. 

8. Uncertainty Evaluation. The 
comments received on the uncertainty 
evaluation support the proposed rule, 
particularly the flexibility provided by a 
non-prescriptive requirement. Therefore, 
the Commission is publishing the final 
rule without modification of this 
requirement. 

9. Acceptance Criteria. The three 
comments received on this topic were 
all supportive of the existing criteria, as 
contained in § 50.46(b), and thus the 
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Commission did not give consideration 
to altering them in the final rule. 

10. Cladding Materials. Three 
commenters requested that the 
Commission consider broadening the 
language of the rule to allow the use of a 
range of zirconium based alloys for 
cladding material. 

The Commission believes that this 
modification is beyond the scope of the 
current rule revision and should be 
considered in a separate rulemaking 
action in which it would receive 
appropriate public review and comment 
prior to implementation. In addition, 
zircaloy cladding material is specified in 
other portions of the Code of Federal 
Regulations, such as § 50.44. Making a 
change of this type is more suitable in a 
broader regulatory context. Therefore, 
the Commission is not broadening the 
definition of cladding materials within 
this rulemaking. 

11. Other Suggested Expansions to 
Rule Scope. One commenter believes 
that hydraulic loads occurring during a 
LOCA could cause steam generator 
tubes to rupture and that the NRC 
should resolve steam generator tube 
integrity safety issues prior to publishing 
this rule. 

Steam generator tubes are designed to 
withstand LOCA loads at allowed 
thinning, and there is no evidence to 
contradict this. If anything, the problem 
would be with inspection techniques to 
detect the actual tube thinning and 
whether there is an unacceptably high 
probability that a tube rupture during a 
LOCA due to tube thinning is in excess 
of the design basis. However, the risk 
from LOCA with concurrent tube 
rupture will not be greatly affected by 
the proposed rule change. As a result of 
the commenter's concerns, this issue has 
been assigned as a generic issue (GI-
141) to be prioritized by the NRC staff. 
The results of the prioritization process 
will determine if further action is 
required. 

A second commenter believes that the 
ECCS rule does not adequately address 
a plant's long term decay heat removal 
capability, and recommends a "short/ 
long term integrative analysis 
approach." Both the existing 
requirements and the proposed rule 
contain the requirement to provide for 
long term cooling subsequent to a 
LOCA. Small increases in power that 
may result from the proposed rule 
should not greatly change decay heat 
removal requirements following a LOCA 
or any other accident or transient. Thus, 
the issue of decay heat removal is not 
materially impacted by this rulemaking. 
Moreover, any proposed increase in 
power resulting from this rule 
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promulgation would be approved only 
after the licensee demonstrates that 
decay heat removal capacities remain 
adequate. The Commission is planning 
no further action with regard to this 
issue. 

12. Acceptability of Models Approved 
Under SECY-83-472. One commenter 
requests that the rule language be 
modified to state explicitly that ECCS 
evaluation models that have been 
previously approved under SECY-83-
472 continue to be acceptable under this 
rule. 

SECY 83-472 provides an alternative, 
acceptable method for developing ECCS 
evaluation models. Licensees were still 
required, however, to demonstrate that 
evaluation models developed using the 
SECY-83-472 approach complied with 
the requirements of Appendix K to Part 
50. This final rule explicitly finds that 
ECCS evaluation models, which have 
been previously approved as satisfying 
the requirements of Appendix K, remain 
acceptable. Therefore, the Commission 
sees no need for further clarification of 
this issue. 

13. Comments Received After 
Comment Period. Six letters commenting 
on the proposed rule were received 
subsequent to the end of the comment 
period. The Commission considered 
these comments to the extent that the 
comments provided substantive 
information not previously considered. 

One commenter believes that the 
proposed § 50.46(a)(2) expands the 
discretion of the Director of the Office of 
Nuclear Reactor Regulation (NRR) by 
allowing imposition of immediate 
effective restrictions on reactor 
operation without a prior determination 
that such action is required to protect 
the public health, safety, or interest. 
NRC's intent is not to alter the 
responsibilities of the Director of NRR 
but to simply retain the description of 
the scope of the authority that is 
currently found in§ 50.46(a)(l)(v). 
·Furthermore, the provisions of 
§ 50.46(a)(2) do not specify the 
procedure to be followed by the Director 
of NRR. These procedures are set out in 
Part 2 and remain unchanged by this 
rulemaking. 

One commenter believes that the rule 
is illegal because it is based solely on 
cost savings considerations and that 
there is nothing wrong with large 
conservatisms. 

The Commission disagrees with this 
assessment. Safety factors are required 
to protect the health and safety of the 
public when uncertainties in plant 
response exist. As these uncertainties 
are reduced, it is appropriate to modify 
these safety factors to provide more 

realistic evaluation of actual plant 
response. The large conservatisms of 
Appendix K served the public well in 
1974 when there was great uncertainty 
in ECCS performance. However, these 
conservatisms are nQw known to be 
very large, and there is no need to "over 
regulate" by maintaining this 
unnecessary margin. This type of 
activity can often result in the 
expenditure of resources that would be 
better spent improving safety in other 
areas. The benefits to safety, while 
difficult to quantify, are believed to be 
substantial. While cost savings may 
have been one factor resulting in the 
rule change, the Commission believes 
that the conservatisms contained in the 
acceptance criteria themselves, as well 
as those required in the uncertainty 
evaluation required in this rule, are 
adequate to protect the health and 
safety of the public. 

This commenter also cites portions of 
the 1975 General Electric Company's 
Nuclear Reactor Study (Reed Report), 
which claims that there is a lack of 
understanding of phenomena and small 
safety margins. 

Many of the conclusions of the "Reed 
Report" were valid in 1975 when it was 
written and due to this fact it was 
difficult to show that sufficient safety 
margins existed. Most of the research 
discussed in NUREG-1230 has been 
conducted since the "Reed Report" was 
written and has resulted in significant 
improvement in understanding LOCA 
phenomena. We now know that 
significant margin to the ECCS 
acceptance criteria exists, particularly 
for the BWR/6 which was of concern in 
the "Reed Report." The contents of this 
report have been reviewed by the 
Commission on several occasions, most 
recently in NUREG-1285, and the finding 
has been made that no new significant 
safety issues are identified. For these 
reasons, the NRC is proceeding with this 
rulemaking, as proposed. 

The same commenter also 
recommends that credit for ECCS 
margins be taken in the Individual Plant 
Examinations (IPE) and not through 
generic rulemaking. 

The Commission agrees that plant 
specific differences may justify the 
application of different margins and that 
these may be addressed through 
Individual Plant Examinations. 
However, the requirement for licensees 
to evaluate ECCS performance and meet 
the acceptance criteria specified in 10 
CFR 50.46(b) is generic. The Commission 
believes that margins that may be 
reduced due to a better understanding of 
a reactor's response to a LOCA should 
be applied through a generic rulemaking 
action because it allows a broad range 
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of technical review of the issues, 
enhances public participation in the 
process, and provides a complete public 
record. Therefore, the Commission has 
decided to proceed with the rulemaking 
as planned. 

Finally, this commenter questions the 
experimental basis for this rule because 
full-scale ECCS bypass data is not yet 
available. 

The 2D/3D tests which will provide 
this important data represent a small 
portion of the total research upon which 
this rule relies. Significant research on 
ECCS bypass has already been 
completed in small scale vessels and the 
full-scale work is required only to 
confirm the smaller scale results and 
quantify any uncertainty due to scale 
effects. One full-scale ECCS bypass test 
has already been completed under the 
2D/3D program which showed that more 
margin exists than expected from the 
small scale tests. Completion of the full­
scale tests only affects the uncertainties 
in the calculations, and reduces them. 
Uncertainties must be addressed by 
licensees in any analysis under the 
revised rule whether 2D/3D results are 
available or not. The Commission 
concludes that there is no need to delay 
the final rule, while awaiting these data. 

Summary of Rule Changes 

Section 50.46 Acceptance Criteria for 
Emergency Core Cooling Systems for 
Light Water Reactors. 

Section 50.46(a)(l) is amended and 
redesignated § 50.46(a)(l)(i) to delete the 
requirement that the features of Section 
I of Appendix K to Part 50 be used to 
develop the evaluation model. This 
section now requires that an acceptable 
evaluation model have sufficient 
supporting justification to show that the 
analytical technique realistically 
describes the behavior of the reactor 
system during a LOCA. The NRC 
expects that the analytical technique 
will, to the extent practicable, utilize 
realistic methods and be based upon 
applicable experimental data. The 
amended rule also requires that the 
uncertainty of the calculation be 
estimated and accounted for when 
comparing the results of the calculation 
to the temperature limits and other 
criteria of§ 50.46(b) so that there is a 
high probability that the criteria would 
not be exceeded. The Commission 
expects the realistic evaluation model to 
retain a degree of conservatism 
consistent with the uncertainty of the 
calculation. The final rule does not 
specifically prescribe the analytical 
methods or uncertainty evaluation 
techniques to be used. However, 
guidance has been provided in the form 
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of a Regulatory Guide. 1 In SECY-83-472, 
the NRC has found acceptable an 
approach for estimating the 95th 
percentile of the probability distribution. 
This percential is considered adequate 
to meet the high level of probability 
required by the rule. It is also recognized 
that the probability cannot be 
determined using totally rigorous 
mathematical methods due to the 
complexity of the calculations. 
However, the NRC requires that any 
simplifying assumptions be stated so 
that the Commission may evaluate them 
to ensure that they are reasonable. The 
NRC has independently developed and 
exercised a methodology to estimate the 
uncertainty associated with its own 
thermal-hydraulic safety codes. This 
methodology is described in the 
"Compendium of ECCS Research." 2 

This document also provides reference 
to the large body of relevant thermal­
hydraulic research, documents NRC 
studies on the effects of reactor power 
increases on risk, and provides 
background information on the ECCS 
rule. While this method has not been 
reviewed for acceptability from the 
standpoint of safety licensing, it may 
provide additional guidance on how the 
uncertainty may be quantified. In 
addition to providing guidance to 
industry, this work was undertaken to 
provide a proof of principle and a tool to 
independently audit submittals. 
Appendix K, Section II, "Required 
Documentation," remains generally 
applicable, with only minor revisions 
made to be consistent with the amended 
rule. 

A new paragraph (ii] has been added 
to § 50.46(a][1) to allow the features of 
Section I of Appendix K to be used in 
evaluation models as an alternative to 
performing the uncertainty evaluation 
specified in the amended § 50.46(a)(l](i). 
This method would remain acceptable 
because Appendix K is conservative 
with respect to the realistic method 
proposed in the amended § 50.46[a][l)(i). 
This would allow both current and 
future applicants and licensees to use 
existing evaluation models if they did 
not need or desire relief from current 
operaih1g restrictions. 

In § 50.46, paragraphs (a) (2) and (3) 
have been revised to eliminate portions 
of those paragraphs concerned with 
historical implementation of the current 
file. These provisions have been 

'Regulatory Guide, "Best Estimate Calculations of 
Emergency Core Cooling Systems Performance," RG 
1.157. 

'"Compendium of ECCS Research for Realistic 
LOCA Analysis," NUREG-1230, TBP. 

replaced as described in the following 
paragraphs. 

Section 50.46(a][2) has been revised to 
indicte that restrictions on reactor 
operation may be imposed by the 
Director of Nuclear Reactor Regulation, 
if the ECC cooling performance 
evaluations are not consistent with the 
requirements of§ 50.46(a][1) [i] and [ii]. 
This section has been added to retain 
similar requirements that have been 
deleted from § 50.46(a)(l](i) by this rule 
revision. This section does not specify 
the procedures to be followed by the 
Director. These procedures are found in 
Part 2 and are unchanged by this 
rulemaking. 

The current rule contains no explicit 
requirements concerning reporting and 
reanalysis when errors in evaluation 
models are discovered or changes are 
made to evaluation models. However, 
current practice has required reporting 
of errors and changes and reanalyses 
with the revised evaluation models. This 
final rule explicitly sets forth 
requirements to be followed in the event 
of errors or changes. The definition of a 
significant change is currently taken 
from Appendix K, Section 11.1.b which 
defines a significant change as one 
which changes calculated cladding 
temperature by more than 20 °F. 

The revised§ 50.46(a)(3) states 
specific requirements for reporting and 
reanalyses when errors in evaluation 
models are discovered or changes are 
made to evaluation models. It requires 
that all changes or errors in approved 
evaluation models be reported at least 
annually and does not require any 
further action by the licensee until the 
error is reported. Thereafter, although 
reanalysis is not required solely because 
of such minor error, any subsequent 
calculated evaluation of ECCS 
performance requires use of a model 
with such error, and any prior errors, 
corrected. The NRC needs to be 
apprised of even minor errors or 
changes in order to ensure that they 
agree with the applicant's or licensee's 
assessment of the siguificance of the 
error or change and to maintain 
cognizance of modifications made 
subsequent to NRC review of the 
evaluation model. Past experience has 
shown that many errors or changes to 
evaluation models are very minor and 
the burden of immediate reporting 
cannot be justified for these minor 
errors because they do not affect the 
immediate safety or operation of the 
plant. The NRC therefore requires 
periodic reporting to satisfy NRC's need 
to be apprised of changes or errors 
without imposing an unnecessary 
burden on the applicant or licensee. This 
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report is to be filed within one year of 
discovery of the error and must be 
reported each year thereafter until a 
revised evaluation model or a revised 
evaluation correcting minor errors is 
approved by the NRC staff. 

Significant errors require more timely 
attention since they may be important to 
the safe operation of the plant and raise 
questions as to the adequacy of the 
overall evaluation model. This final rule 
defines a significant error or change as 
one which results in a calculated peak 
fuel cladding temperature different by 
more than 50 °F, or an accumulation of 
errors and changes such that the sum of 
the absolute magnitude of the 
temperature changes is greater than 50 
°F. More timely reporting (30 days] is 
required for significant errors or 
changes. This definition of a significant 
change is based on NRC's judgment 
concerning the importance of errors and 
changes typically reported to the NRC in 
the past. This final rule revision also 
allows the NRC to determine the 
schedule for reanalysis based on the 
importance to safety relative to other 
applicant or licensee requirements. 
Errors or changes that result in the 
calculated plant performance exceeding 
any of the criteria of§ 50.46[b] mean 
that the plant is not operating within the 
requirements of the regulations and 
require immediate reporting as required 
by § 50.55[e], § 50.72 and§ 50.73 and 
immediate steps to bring the plant into 
compliance with § 50.46. 

Appendix K EGGS Evaluation Models 

Amendments have been made to 
Appendix K, Section I.C.5.b, to modify 
the post-CHF heat transfer correlations 
listed as acceptable. The "McDonough" 
reference has been replaced with a more 
recent paper by the same authors 
entitled "An Experimental Study of 
Partial Film Boiling Region With Water 
at Elevated Pressures in a Round 
Vertical Tube" which is more generally 
available and which includes additional 
data. 

The heat transfer correlation of 
Dougall and Rohsenow, listed as an 
acceptable heat transfer correlation in 
Appendix K, paragraph I.C.5.b, has been 
removed, because research performed 
since Appendix K was written has 
shown that this correlation overpredicts 
heat transfer coefficients under certain 
conditions and therefore can produce 
nonconservative results. A number of 
applicants and licensees currently use 
the Dougall-Rohsenow correlation in 
approved evaluation models. The NRC 
has concluded that the continued use of 
this correlation can be allowed. This is 
appropriate (even though parts of the 
approved evaluation model, Dougall-
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Rohsenow, are known to be 
nonconservative) because the existing 
evaluation models are known to contain 
a large degree of overall conservatism 
even while using the Dougall-Rohsenow 
correlation. This large overall 
conservatism has been demonstrated 
through comparisons between 
evaluation model calculations and 
calculations using NRC's best-estimate 
computer codes. Thus, requiring that the 
applicants and licensees remove the 
Dougall-Rohsenow correlation from 
their current evaluation models cannot 

· be justified as necessary to maintain 
safety. The stipulation that the Dougall­
Rohsenow correlation will cease to be 
acceptable for previously approved 
evaluation models applies only when 
changes to the model are made which 
reduce the calculated peak clad 
temperature by 50 °For more. However, 
the requirement to report any changes or 
culmination of changes, such that the 
sum of the absolute magnitudes of the 
respective temperature changes is 
greater than 50 °F, still applies. 

A new Section I.C.5.c has been added 
to Appendix K to state the 
Commission's requirements regarding 
continued use of the Dougall-Rohsenow 
correlation in existing evaluation 
models. Evaluation models which make 
use of the Dougall-Rohsenow correlation 
and have been approved prior to the 
effective date of this rule may continue 
to use this correlation as long as no 
changes are made to the evaluation 
model which significantly reduce the 
current overall conservatism of the 
evaluation model. If the applicant or 
licensee submits proposed changes to an 
approved evaluation model, or submits 
corrections to errors in the evaluation 
model which significantly reduce the 
existing overall conservatism of the 
model, continued use of the Dougall­
Rohsenow correlation under conditions 
where nonconservative heat transfer 

· coefficients result would no longer be 
acceptable. For this purpose, significant 
reduction in overall conservatism has 
been defined as a "net" reduction in 
calculated peak clad temperature of at 
least 50°F from that which would have 
been calculated using existing 
evaluation models. A reduction in 
calculated peak clad temperature could 
potentially result in an increase in the 
actual allowed peak power in the plant. 
An increase in allowed plant peak 
power with a known nonconservatism in 
the analysis would be unacceptable. 
This definition of a significant reduction 
in overall conservatism is based on a 
judgment regarding the size of the 
existing overall conservatism in 
evaluation model calculations relative to 

the conservatism required to account for 
overall uncertainties in the calculations. 

Appendix K, Section 11.1.b, has been 
removed since this requirement has 
been clarified in the amended 
§ 50.46(a)(3). Likewise, Appendix K, 
Section 11.5, has been amended to 
account for the fact that not all 
evaluation models will be required to 
use the features of Appendix K, ·section 
I. These minor changes to Appendix K 
do not affect any existing approved 
evaluation models since the changes are 
either "housekeeping" in nature or are 
changes to "acceptable features," not 
"required features." 

Availability of Documents 

1. Copies of NUREGs 1230 and 1285 
may be purchased from the 
Superintendent of Documents, U.S. 
Government Printing Office, P.O. Box 
37082, Washington, DC 20013-7082. 
Copies are also available from the 
National Technical Information Service, 
5285 Port Royal Road, Springfield, VA 
22161. A copy is also available for 
public inspection and/or copying at the 
NRC Public Document Room, 2120 L 
Street NW., Washington, DC 20555. 

2. Copies of SECY--83-472, an 
information report entitled "Emergency 
Core Cooling Systems Analysis 
Methods," dated November 17, 1983, is 
available for inspection and copying at 
the NRC Public Documents Room, 2120 L 
Street NW., Washington, DC 20555. 
Single copies of this report may be 
obtained by writing L. M. Shotkin, Office 
of Nuclear Regulatory Research, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555. 

3. Regulatory Guide, "Best Estimate 
Calculations of Emergency Core Cooling 
Systems Performance,'' Task RS 701-4, 
may be obtained by writing to the 
Division of Information Support 
Services, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555. 

4. The Paraphrased Summary of 
Public Comments on the ECCS Rule is 
available for public inspection at the 
NRC Public Documents Room, 2120 L 
Street NW., Washington, DC 20555. 

Finding of No Significant Environmental 
Impact: Availability 

The Commission has determined 
under the National Environmental Policy 
Act of 1969, as amended, and the 
Commission's regulations in Subpart A 
of 10 CFR Part 51, that this rule is not a 
major Federal action significantly 
affecting the quality of the human 
environment and therefore an 
environmental impact statement is not 
required. The primary effect of the rule 
is to allow an increase in the peak local 
power in the reactor. This could be used 
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either to tailor the power shape within 
the reactor or to increase the total 
power. Changing the power shape 
without changing the total power has a 
negligible effect on the environmental 
impact. The total power could also be 
increased, but is expected to be 
increased by no more than about 5% due 
to hardware limitations in existing 
plants. This 5% power increase is not 
expected to cause difficulty in meeting 
the existing environmental limits. The 
only change in non-radiological waste 
will be an increase in waste heat 
rejection commensurate with any 
increase in power. For stations 
operating with an open (once through) 
cooling system, this additional heat will 
be directed to a surface water body. 
Discharge of this heat is regulated under 
the Clean Water Act administered by 
the U.S. Environmental Protection 
Agency (EPA) or designated state 
agencies. It is not intended that NRC 
approval of increased power level 
affects in any way the responsibility of 
the licensee to comply with the 
requirements of the Clean Water Act. 
The environmental assessment and 
finding of no significant impact on 
which this determination is based are 
available for inspection at the NRC 
Public Document Room, 2120 L Street 
NW., Washington, DC. Single copies of 
the environmental assessment and the 
finding of no significant impact are 
available from L. M. Shotkin, Office of 
Nuclear Regulatory Research, U.S. 
Nuclear Regulatory Commission, 
Washington DC 20555, telephone (301) 
492-3530. 

Paperwork Reduction Act Statement 

This final rule amends information 
collection requirements that are subject 
to the Paperwork Reduction Act of 1980 
(44 U.S.C. 3501 et seq.). These reporting 
requirements were approved by the 
Office of Management and Budget 
(Approval Number 3150-0011). 

Regulatory Analysis 

The Commission has prepared a 
regulatory analysis for this final 
regulation. The analysis examines the 
costs and benefits of the alternatives 
considered by the Commission. The 
regulatory analysis is available for 
inspection and copying for a fee at the 
NRC Public Document Room, 2120 L 
Street NW., Washington, DC. Single 
copies of the analysis may be obtained 
from L. M. Shotkin, Office of Nuclear 
Regulatory Research, Washington, DC 
20555, telephone (301) 492-3530. 

Regulatory Flexibility Certification 

As required by the Regulatory 
Flexibility Act of 1980, 5 U.S.C. 605(b ), 
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the Commission certifies that this rule 
will not have a significant economic 
impact upon a substantial number of 
small entities. This rule affects only the 
licensing and operation of nuclear 
power plants. The companies that own 
these plants do not fall within the scope 
of the definition of "small entities" set 
forth in the Regulatory Flexibility Act or 
the Small Business Size Standards set 
out in regulations issued by the Small 
Business Administration in 13 CFR Part 
121. Since these companies are 
dominant in their service areas, this rule 
does not fall within the purview of the 
Act. 

Backlit Analysis 

A backfit analysis is not required by 
10 CFR 50.109 because the rule does not 
require applicants or licensees to make 
a change but only offers additional 
options and provides a clarification and 
relaxation of existing reporting 
requirements. Nonetheless, the factors 
in 10 CFR 50.109[c) have been analyzed 
for the entire rule. 

1. Statement of the specific objectives 
that the backfit is designed to achieve. 

The objective of the rule is to modify 
10 CFR 50.46 and Appendix K to permit 
the use of realistic ECCS evaluation 
models. More realistic estimates of 
ECCS performance, based on the 
improved knowledge gained from recent 
research on ECCS performance, may 
remove unnecessary operating 
restrictions. Also experience with the 
previous version of § 50.46 has 
demonstrated that a clearer definition of 
reporting requirements for changes and 
errors is very desirable. 

2. General description of the activity 
that would be required by the licensee 
or applicant in order to complete the 
backfit. 

The amendment allows alternative 
methods to be used to demonstrate that 
the ECCS would protect the nuclear 
reactor core during a postulated design 
basis loss-of-coolant accident (LOCA). 
While continuing to allow the use of 
current Appendix K methods and 
requirements, the rule also allows the 
use of more recent information and 
knowledge currently available to 
demonstrate that the ECCS would 
perform its safety function during a 
LOCA. If an applicant or licensee elects 
to use a new realistic model they will be 
required to provide sufficient supporting 
justification to validate the model and 
include comparisons to experimental 
data and estimates of uncertainty. In 
accounting for the uncertainty, the 
analysis would have to show, with a 
high level of probability, that the ECCS 
performance criteria are not exceeded. 

Whether or not a licensee or applicant 
chooses to use realistic analysis, 
complete with an uncertainty analysis, 
each licensee must comply with the 
requirement to report changes to their 
evaluation models (i.e'., less than 50°F 
change in calculated peak cladding 
temperature) annually to the NRC. In 
addition, significant changes (those 
which have a greater than 50°F change 
in calculated peak cladding 
temperature) have to be reported within 
30 days. 

3. Potential change in risk to the 
public from the accidental offsite 
release of radioactive materials. 

The rule could result in increased 
local power within the reactor core and 
possible increases in total power. Power 
increases on the order of 5 will have an 
insignificant effect on risk. One effect of 
increased power could be to increase 
the fission product inventory. A five 
percent power increase would result in a 
less than five percent increase in fission 
products. Thus, less than five percent 
more fission products might be released 
during core melt scenarios and 
potentially released to the environment 
during severe accidents. 

The rule still requires the fuel rod 
peak cladding temperature (PCT) remain 
below 2200°F. Reactors choosing to 
increase power by about five percent 
will be operating with less margin 
between the PCT and the 2200°F limit 
than previously. The increased risk 
represented by this decrease in margin 
and increase in fission product 
inventory is negligible and falls within 
the uncertainties of PRA risk estimates. 
In addition, other safety limits, such as 
departure from nucleate boiling [DNBJ, 
and operational limits, such as turbine 
design, will limit the amount of margin 
reduction permitted under the rule. The 
rule could also potentially reduce the 
risk from pressurized thermal shock by 
allowing the reactor to be operated in a 
manner which reduces the neutron 
fluence to the vessel. 

4. Potential impact on radiological 
exposure to facility employees. 

Since the primary effect of the rule 
involves the calculational methods to be 
used in determining the ECCS cooling 
performance, it is expected that there 
will be an insignificant impact on the 
radiological exposure to facility 
employees. Because of the reduced 
LOCA restrictions resulting from the 
new calculations it is possible for the 
plant to achieve more efficient operation 
and improved fuel utilization with 
improved maneuvering capabilities. As 
a result, it is conceivable that there 
could be a reduction in radiological 
exposure if the fuel reloads can be 
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reduced. This effect is not expected to 
be very significant. 

5. Installation and continuing costs 
associated with the backfit, including 
the cost of facility down times or the 
cost of construction delay. 

LOCA considerations resulting from 
the present rule are restricting the 
optimum production of nuclear electric 
power in some plants. These restrictions 
can be placed into the following three 
categories: 

(1) Maximum plant operating power, 
(2) Operational flexibility and 

operational efficiency of the plant, and 
(3) Availability of manpower to work 

on other activities. 
The effect of the rule will vary from 

plant to plant. Some plants may realize 
savings of several million dollars per 
year in fuel and operating costs. 
Significantly greater economic benefit 
would be realized by plants able to 
increase total power as a result of this 
final rule. The regulatory analysis cited 
above indicates that the total present 
value of the energy replacement cost 
savings for a five percent power upgrade 
would vary between 18 and 127 million 
dollars depending on the plant. 
Additional information concerning these 
potential cost savings are included in 
the regulatory analysis. 

The costs associated with the new 
reporting requirements are deemed to be 
minimal. Although the existing 
Appendix K has no official reporting 
requirements, paragraph 11.1.b was 
interpreted by the staff to require a 
reanalysis and report to NRC when 
significant changes are made which 
change the peak cladding temperature 
by more than 20 °F. Therefore, this rule 
change, by changing the definition of 
significant changes to 50 °F, is actually a 
relaxation of current practices. The 
annual reporting of changes that are not 
significant is not viewed by the NRC as 
a major burden since no other action is 
required. 

6. The potential safety impact of 
changes in plant or operational 
complexity including the effect on other 
proposed and existing regulatory 
requirements. 

There are safety benefits derivable 
from alternative fuel management 
schemes that could be utilized. The 
higher power peaking factors that would 
be allowed with the final rule provide 
greater flexibility for fuel designers 
when attempting to reduce neutron flux 
at the vessel wall. This can result in a 
corresponding reduction in risk from 
pressurized thermal shock. 

The reduced cladding temperatures 
that would be calculated under the 
revised rule offers the possibility of 
other design and operational changes 
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that could result from the lower 
calculated temperatures. ECCS 
equipment numbers, sizes or 
surveillance requirements might be 
reduced and still meet the ECCS design 
criteria (if not required to meet other 
licensing requirements). Another option 
may be to increase the diesel/generator 
start time duration. 

In summary, the effect of this rule on 
safety would have both potential 
positive and negative aspects. The 
potential for reduction of ECCS system 
capability in existing or new plants is 
present. However, several positive 
aspects may also be realized under the 
final rule. The net effect on safety would 
be plant specific. However, the 
probability of a large break LOCA is so 
low that the choice of best estimate 
versus Appendix K would have little 
effect on public risk. 

7. The estimated resource burden on 
the NRG associated with the proposed 
back/it; and the availability of such 
resources. 

The major staff resources required 
under the final rule are to review the 
realistic models and uncertainty 
analysis required by the revised ECCS 
Rule. Based on previous experience with 
the General Electric Company's SAFER 
model and the learning that has resulted 
from these efforts, it is estimated that 
approximately one staff year would be 
required to review each generic model 
submitted. There are four major reactor 
vendors (GE already has a revised 
evaluation model approved under the 
existing Appendix K for both jet pump 
and non-jet pump plants and may 
update their methodology under this 
new rule) and several fuel suppliers and 
utilities which perform their own 
analyses and potentially might submit 
generic models for review. However, it 
is expected that only 3 or 4 generic 
models would be submitted since not all 
plants would benefit from this rule. 
Thus, about 3-4 staff years would be 
required to review the expected generic 
models. Once a generic model is 
approved, the plant specific review is 
very short. In addition, several vendors 
are currently planning to submit realistic 
models in conjunction with the use of 

· SECY-83-472. Therefore, staff resources 
would be expended to review these 
models in any event. Since these models 
would not change as a result of the 
revised ECCS rule, there should be no 
net increase in resources required over 
that already planned to be expended. In 
summary, while it is difficult to estimate 
accurately, it is expected that the rule 
change will have a small overall impact 
on NRC resources. · 

. 8. T~f:; potential impact of differences 
m facility type, design or age on the 
relevancy and practicality of the 
back/it. . 

The degree to which the rule would 
affect a particular pl.ant depends on how 
limited the plant is by the LOCA 
restrictions. General Electric Company 
(GE) plants do tend to be limited in 
operation by LOCA restrictions and 
would benefit from relief from LOCA 
restrictions. However, this relief is 
already available for most GE plants 
through the recently approved SAFER 
evaluation model. Any additional relief 
due to a rule change would be of little 
further benefit. Westinghouse (W) 
plants would appear to directly benefit 
from relaxation of LOCA limits. W 
plants represent the largest number of 
plants, with 47 plants operating and 10 
additional plants being constructed. W 
indicates that most of these plants are 
limited by LOCA considerations. The 
potential benefit for plants of B&W and 
CE design is uncertain at this time. 

9. Whether the proposed back/it is 
interim or final and if interim, the 
justification for imposing the proposed 
back/it on an interim basis. 

The rule, when made effective, will be 
in final form and not interim form. It will 
continue to permit the performance of 
ECCS cooling calculations using either 
realistic models or models in accord 
with Appendix K. 

List of Subjects in 10 CFR Part 50 

Antitrust, Classified information, Fire 
prevention, Incorporation by reference, 
Intergovernmental relations, Nuclear 
power plants and reactors, Penalty, 
Radiation protection, Reactor siting 
crite7ia, Reporting and Recordkeeping 
reqmrements. 

For the reasons set out in the 
preamble and under the authority of the 
Atomic Energy Act of 1954, as amended, 
the Energy Reorganization Act of 1974, 
as amended, and 5 U.S.C. 552 and 553, 
the NRC is adopting the following 
amendments to 10 CFR Part 50. 

53 FR 36955 
Published 9/23/88 
Effective 10/24/88 

10 CFR Part 50 

Emergency Planning and 
Preparedness Requirements for 
Nuclear Power Plant Fuel Loading and 
Low-Power Testing 

AGENCY: Nuclear Regulatory 
Commission. 

ACTION: Final rule. 
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SUMMARY: The Nuclear Regulatory 
Commission is amending its regulations 
to establish more clearly what 
emergency planning and preparedness 
requirements are needed for fuel loading 
and low power testing of nuclear power 
plants. The rule itself will now require 
NRC findings on the licensee's 
emergency plans for dealing with 
accidents that could affect persons on 
site. The Commission's prior practice of 
considering certain offsite elements of 
licensee's plans has been modified and 
codified in this regard to provide that 
NRC findings will be required before 
fuel loading or low power testing in 
coordination with offsite personnel and 
agencies so that necessary resources 
can be applied on site for mitigating and 
containing accidents, and so that offsite 
agencies may be kept informed of plant 
events. The rule will also change the 
prior practice, never included in the 
prior rule itself. of reviewing plans for 
prompt public notification in the event 
of an accident. This practice of 
reviewing an offsite element of licensee 
emergency plans that has no onsite 
application is being discontinued as not 
necessary for public safety. The rule 
does not change the emergency planning 
requirements that must be satisfied 
before full power operation can be 
authorized. No new requirements are 
being imposed by the rule beyond those 
that have been previously required by 
rule and by prior NRC practice. The rule 
makes clear that no offsite elements of 
the applicant's emergency plan, other 
than those set forth in this revised rule, 
need be considered in connection with 
low power licensing. 

EFFECTIVE DATE: October 24, 1988. 

FOR FURTHER INFORMATION CONTACT: 
Carole F. Kagan, Office of the General 
Counsel, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555; 
Telephone (301) 492-1632, or Michael T. 
Jamgochian, Office of Nuclear 
Regulatory Research, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555; Telephone (301) 492-3918. 
SUPPLEMENTARY INFORMATION: 

I. Background 

On May 9, 1988, the Commission 
published in the Federal Register (53 FR 
16435) a notice of proposed rulemaking 
which would establish more clearly 
what emergency planning and 
preparedness requirements are needed 
for fuel loading and low power testing of 
nuclear power plants. As detailed in the 
notice of proposed rulemaking, 10 CFR 
50.47(d) as promulgated on July 13, 1982 
(47 FR 30232) provided that only a 
finding as to the adequacy of an 
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applicant's onsite emergency planning 
and preparedness is required for low 
power. However, the provision in the 
Statement of Considerations that 
systems for prompt notice to the public 
in the event of an accident would also 
be reviewed before low power focused 
on protection of persons off site. The 
Statement of Considerations for the 1982 
rule change gave no clear and consistent 
rationale for why the particular element 
dealing with public notification should 
be included. The foundation for that 
rulemaking was the Commission's 
determination, described in more detail 
below, that the degree of emergency 
planning and preparedness necessary to 
provide adequate protection of the 
public health and safety is significantly 
less than that required for full power 
opera lion in light of the significantly 
lower risks associated with even low 
likelihood accidents at that stage (47 FR 
30233 and note 1). Thus, the stated 
rationale for the 1982 rule would seem to 
undercut the need for any prompt public 
notification requirement. 

The Commission indicated in 1982 
that, although at low power plant 
operators typically have less experience 
and there is a greater potential for 
undiscovered defects, the risk to public 
health and safety at low power is 
significantly lower than at full power as 
a result of several factors. Those 
reasons were stated by the Commission 
as follows: First, the fission product 
inventory during low power testing is 
much less than during higher power 
operation due to the low level of reactor 
power and short period of operation. 
Second, at low power there is a 
significant reduction in the required 

· capacity of systems designed to mitigate 
the consequences of accidents compared 
to the required capacities under full 
power operation. 

Third, the time available for taking 
actions to identify accident causes and 
mitigate accident consequences is much 
longer than at full power. This means 
that operators should have sufficient 
time to prevent a radioactive release 
from occurring. In the worst case, the 
additionaftime available (at least 10 
hours], even for a postulated low 
likelihood sequence which could 
eventually result in release of the fission 
products accumulated at low power into 
the containment, would allow adequate 
precautionary actions to be taken to 
protect the public near the site (47 FR 
30233). 

The safety basis for the 1982 rule was 
reviewed as a necessary part of the 
instant proposed rulemaking. The 
Commission reexamined the need at low 
power to review those aspects of 
applicants' onsite plans that seem 
relevant only to offsite protective 
measures that might be needed if there 
were an accident with offsite dose 
effects (53 FR 16436-7). The proposed 

rule indicated that the Commission saw 
no need to review those aspects of 
applicants' plans that did not have a 
direct relationship to onsite dose effects 
in light of the significantly less risk to. 
offsite persons presented by fuel loadmg 
and low power testiJ;ig as contrasted 
with full power operation. On 
reexamination in light of public 
comment, the Commission has 
reaffirmed the safety conclusion that the 
safety risk to the public from low power 
testing is significantly less than the risk 
to the public from full power operation. 
Accordingly, the rule is being issued in 
final form substantially as proposed. 
However, a number of changes have 
been made in the rule in response to 
public comments. 

II. Analysis of Public Comments 
Nearly 1700 comments were received 

on the proposed rulemaking. The 
overwhelming majority were from 
private citizens, mostly in the New 
England area. Comments also came 
from utilities, industry groups, State and 
local government agencies and officials, 
members of Congress, one Federal 
agency and several local and national 
environmental groups. The comments 
ran approximately two to one in favor of 
promulgation of the proposed rule. Of 
those opposed, approximately 500 were 
form letters from residents of the area 
surrounding the Seabrook nuclear power 
plant. The remaining 60 to 70 comments 
in opposition were from private citizens, 
State and local government officials and 
environmental groups. The comments in 
favor came primarily from private 
citizens, with a sprinkling from utilities, 
nuclear industry organizations, one local 
government official and one Federal 
agency. 

Because of the large volume of 
comments received, it would be 
impractical to discuss each individually. 
The great majority of comments, both 
for and against the proposed rule, turned 
on the commenter's opinion on the 
impact of the rule on licensing the 
Seabrook facility. Most of the 
individuals who wrote in support of the 
rule expressed the opinion that the 
facility was ready to be licensed, that 
the power the facility would generate 
was needed, and that licensing should 
not be allowed to be held up by political 
forces. Most commenters in favor of the 
rule also expressed the opinion that the 
risks to the public from low power 
testing were considerably less than 
those from full power operation, and 
that prompt emergency notification to 
the general public should not be 
necessary at low power. 

The significant comments against the 
rule fall within the scope of fifteen 
separate major comments. These major 
comments and the Commission's 
response to them are set forth below. 

Comment 1. The risk assessments 
upon which the rule is _based are based 
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on operation over a short time frame. 
However, there is no time limit for low 
power testing. 

Response. For many years, 
Commission policy has been to issue 
separate "low power" licenses which 
allow a plant to load fuel and perform 
testing and operator training at power 
levels up to 5 percent whenever to do so 
would expedite the licensing process 
without prejudicing the rights of any 
intervening parties. The purpose of the 
low power test program is to 
demonstrate that the overall plant 
performance conforms to the established 
design criteria and to confirm the 
operability of plant systems and design 
features that could not be completely 
tested during the preoperational test · 
phase. Tests that are performed during 
the program are specific to the type of 
light-water reactor (boiling water 
reactor versus pressurized water 
reactor), but typically include_ 
determination of in-core flux 
distribution, moderator temperature 
coefficients, control rod worths and 
adequacy of neutron instrumentation 
and associated protective functions. 
Also, during this time operators obtain 
some valuable additional training 
manipulating the controls of the reactor 
at low power levels. In practice, many of 
these tests and manipulations are 
performed with the reactor at less than 1 
percent of rated power, and those tests 
and manipulations which are performed 
with the reactor at "peak" low power 
(typically 3 percent to 4 percent of rated 
power) are completed within a day or 
two. Based on experience with U.S. 
commercial power plant startup test 
programs, the period over which a 
reactor would actually operate at or 
near 5 percent power during the low 
power test program is expected to be at 
most a few weeks; likewise, operation at 
5 percent power beyond these few 
weeks would not be economically 
feasible. The safety evaluation 
supporting this rule assumes that 
operation under the rule would be 
consistent with this prior history and 
practice. To further clarify this point, 
low power licenses issued under this 
rule will be for purposes of fuel loading 
and low power testing and operator 
training only: steady-state operation at 
or near 5 percent for the full license term 
would not be authorized. 

Comment 2. The technical basis for 
both the current rule and the 1982 rule is 
flawed in that, at 5 percent power, 
substantial inventories of biologically 
significant fission products will be 
developed in from eight to forty days. 
Thus, while the inventory of all 
radionuclides developed during low 
power testing is reduced compared to 
full power operation, the inventory of 
radionuclides with public health 
significance still poses a substantial 
prompt public health hazard. In 
addition, the inexperience of the 
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operators during low power testing and 
the newness of the system create a 
greater potential for undiscovered 
defects and incidents. 

Response. Yes, there are some 
biologically significant fission products 
generated in the reactor core during the 
low power operation contemplated by 
this rule. But, although during low power 
testing plant operators typically have 
less experience and there is a greater 
potential for undiscovered defects, the 
risk at low power is still sufficiently low 
to provide reasonable assurance that 
public health and safety is protected 
even in the absence of the requirement 
for a prompt notification system and 
other purely offsite elements of 
emergency plans. This is a result of 
three factors, which were stated earlier 
by the Commission and which the 
Commission reaffirms in this rulemaking 
as follows: First, the fission product 
inventory during initial low power 
testing is much less than during higher 
power operation due to the low level of 
reactor power and short period of 
operation at this power level. The 
available inventory of fission products 
that are significant contributors to 
public health consequences would be 
reduced by about a factor of 20 for 
continuous operation at 5 percent power 
compared to continuous full power 
operation. However, as explained 
above, based on experience with 
commercial nuclear power plant startup 
test programs, operation at or near 5 
percent power is only expected for a 
maximum of a few weeks. This would 
result in a further reduction in available 
fission product inventory. Second, at 
low power there is a significant 
reduction in the required capacity of 
systems designed to mitigate the 
consequences of accidents compared to 
the required capacities under full power 
operation. For example, the coolant flow 
required to dissipate decay heat at 10 
hours following a loss of coolant 
accident in a typical pressurized water 
reactor would be less than 10 gallons 
per minute, which is well within the 
capacity of normal make-up systems. 
Most of the regulatory requirements for 
safety systems during reactor power 
operation, including containment 
integrity, emergency core cooling, and 
redundant power supplies, are the same 
for 5 percent power operation as they 
are for 100 percent power. Third, the 
time available for taking actions to 
identify accident causes and mitigate 
accident consequences is much longer 
than at full power. This means the 
operators should have sufficient time to 
prevent a radioactive release from 
occurring. 

The above safety evaluation makes no 
assumptions about the time that would 
be needed to notify the public off site 
and to implement an offsite emergency 
response if one would assume 

hypothetically that an off site release 
would occur: it is based solely on an 
analysis of the likelihood that an offsite 
release could occur and of the possible 
magnitude of that release. However, as 
an additional, separate consideration, 
the Commission al90 believes that, in 
the worst case, the additional time 
available (at least 10 hours), even for a 
postulated low likelihood sequence 
which could eventually result in release 
of the fission products accumulated at 
low power into the containment, would 
allow notification of both onsite and 
offsite emergency response 
organizations. These organizations 
would likely have adequate time to 
implement some offsite response should 
that be necessary. Without a prompt 
public notification system in place and 
an approved and tested offsite 
emergency plan, there obviously cannot 
be the same kind ofreasonable 
assurance of offsite protective measures 
that there would be with a fully 
reviewed and tested offsite emergency 
plan should there be an offsite release at 
low power. However, given the 
extremely low likelihood of any 
accident resulting in significant offsite 
releases, the requirements for 
procedures to notify emergency 
response organizations and the 
additional time that will likely be 
available would provide sufficient time 
for the emergency response 
organizations to implement some form 
of public notification and to carry out 
some reasonably effective offsite 
emergency response, even if such a 
release were to eventually occur. 

Comment 3. Testing at low power is 
riskier than full power operation 
because it involves deliberately 
defeating safety systems. 

Response. While some selected safety 
systems may be disabled during low 
power testing, the heat load and fission 
product inventory are significantly less 
than at full power. There are a number 
of methods available to remove this 
very low heat load generated at low 
power. In addition, special procedures 
are developed and followed for these 
tests, which are closely monitored by 
plant personnel. Therefore, because of 
the reduced heat load, small fission 
product inventory and special attention 
by plant operators, testing at low power 
does not place the plant at greater risk 
and presents a significantly lesser risk 
than does full power operation. 

Comment 4. The Chernobyl accident 
occurred while the reactor was at low 
power. Why does the NRC still say that 
the risk of low power testing is low? 

Response. The reactor physics 
characteristics of U.S. light-water 
reactors are very different from those of 
the.graphite-moderated RBMK type of 
reactor at Chernobyl. Positive void (and 
moderator temperature) coefficients, 
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which played a central role in the 
accident at Chernobyl, are generally 
absent in U.S. reactors. Where they are 
present, they have a limited reactivity 
insertion potential, which precludes 
their causing any significant reactivity 
transient and power level increase. 
Substantial required shutdown 
reactivity margins in conjunction with 
fast automatic insertion of control rods 
on signals Indicative of unsafe 
conditions provide protection against 
the occurrence of reactivity excursions, 
such as that which took place at 
Chernobyl, in commercial U.S. reactors. 
U.S. light-water reactors do not have the 
inherent potential to rapidly elevate 
their reactor power to levels at which 
plant risk becomes significant. 
Additionally, the Chernobyl reactor 
operated at full power prior to its 
accident. Therefore, the buildup of 
fission product inventory was much 
higher than the buildup of fission 
product inventory at U.S. reactor 
operating under a fuel loading or low 
power testing license. 

Comment 5. Low power licensing fails 
the cost-benefit analysis required by 
NEPA. 

Response. This issue falls outside the 
scope of this rulemaking, which is only 
designed to address the requirements 
under the Atomic Energy Act for 
emergency planning at fuel loading and 
low power. The establishment of these 
safety requirements does not have a 
significant environmental impact under 
NEPA. The question of the correct NEPA . · 
analysis to be done in support of a low 
power license for any specific facility is 
made by case-by-case determination, 
and is not the subject of this rulemaking. 

Comment 6. A low power license 
should not be issued where it is not 
certain that a full power license will 
ever be granted. The Shoreham reactor 
was irradiated unnecessarily. 

Response. This again is an issue that 
is not the subject of this generic 
rulemaking. In the past the Commission 
has addressed this issue in individual 
adjudicatory opinions, e.g., Long Island 
Lighting Company (Shoreham Nuclear 
Power Station), CLl-85-12, 21 NRC 1587 
(1985), and does not believe that the 
issue warrants resolution generically by 
rulemaking. 

Comment 7. The proposed rule states 
t_hat the safety analysis performed in 
1982 is still valid. After performing that 
analysis, the NRC decided to require 
that certain offsite aspects of emergency 
plans be in place prior to low power 
licensing. The NRC has given no 
rationale for changing the rule, while 
admitting that the previous analysis is 
valid. 

Response. One reason for this rule 
change is to clarify language in the rule 
itself that can easily be read to suggest 
that no offsite emergency planning 
elements need to be reviewed prior to 
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fuel loading or low power testing. The 
1982 safety analysis supported the 
proposition that those offsite aspects of 
emergency planning which are pertinent 
to protecting persons on site need be 
considered prior to low power. This rule 
change will incorporate this important 
safety consideration. 

The provision in the 1982 rulemaking 
which is being reconsidered is the 
provision in the Supplemental 
Information that systems for prompt 
notification of the public in the event of 
an accident should be in place and 
reviewed at low power. However, this 
change is consistent with the 1982 safety 
analysis. Plans will still be required for 
notification of offsite planning and 
·response agencies so that these agencies 
and licensees may, as appropriate, keep 
the media and the public informed. But 
given the relatively low risk to the 
,public from low power operation, a 
requirement for prompt notification of 
the public is far in excess of what is 
reasonably needed. Nothing in the 1982 
rulemaking logically supports the 
contrary. 

Comment 8. The NRC has previously 
stated that review of the licensee's 
onsite response mechanism will 
necessarily include aspects of some 
offsite elements. Why is the NRC 
changing this position? 

Response. See the Response to 
Concern 7. The NRC is not changing its 
expert conclusion as to the lower level 
of risk from low power operation. 
However, this rulemaking is a more 
logical result of this expert conclusion 
than the positions stated in the 1982 
Supplemental Information. 

Comment 9. The new rule does not 
address the risk of a terrorist attack or 
sabotage at low power. 

Response. Prior to receiving a low 
power license, a licensee must fully 
meet the requirements of.10 CFR 73.55. 
These requirements assure the 
implementation of an acceptable 
security plan around a nuclear power 
plant. These are the same security 
requirements that a licensee must meet 
prior to receiving a full power license. 
While the risk from terrorism or 
sabotage cannot be quantified, it is the 
Commission's judgment that compliance 
with § 73.55 will reasonably assure that 
the risk from terrorism or sabotage at 
low power is sufficiently low so as not 
to undercut the conclusion that low 
power safety risks to the offsite public 
are relatively low. 

Comment 10. The risks of an accident 
at low power are not confined to those 
onsite. If an accident were to occur at 
low power, public panic could ensue. 

Response. The Commission responded 
to a similar comment in promulgating 
the 1982 rule. See Issue 6, 47 FR at 30234. 
The Commission is not unmindful that, 
regardless of the objective lack of 
danger, members of the public may be 
made uneasy and could panic 

unnecessarily if an accident were to 
occur at low power. It was in response 
to this comment that the Commission 
agreed to review, and will continue to 
review, certain offsite notification 
elements of emergency plans prior to 
low power testing. In particular, prior to 
low power, means to keep state and 
local response organizations informed in 
the event of an onsite accident will be 
reviewed and approved. These 
organizations, through. normal 
communication mechanisms, have the 
capability to inform the public, if 
needed, in order to avert panic. 
However, the Commission has found 
that the immediate direct notification of 
the pubiic call~d fo~ by the language in 
the 1982 rule preamble is far in excess of 
what is necessary to keep the public 
informed. 

Comment 11. The change in proposed 
§ 50.47(d)(5) to modify the requirement 
for provisions for monitoring offsite 
consequences from "in use" to 
"available" will create unacceptable 
delay in the identification of an actual 
or potential hazard to the public 
stemming from a radiological 
emergency. 

Response. The final rule will retain 
the phrase "in use". The wording change 
in the proposed rule was not intended to 
change current NRC staff practice of 
reviewing licensee onsite plans to 
assure they meet the intent of 
§ 50.47(b)(9) and Planning Standard I of 
NUREG-o654 prior to issuance of an 
operating license limited to fuel loading 
and low power testing. While the safety 
evaluation which supports the 
elimination of the prompt public 
notification requirement for low power 
suggests that an offsite release is 
extremely unlikely, the Commission still 
considers it prudent to have release 
_monitoring equipment in use on site so 
that, at a minimum, the licensee is in a 
position to verify objectively that no 
release has occurred. 

Comment 12. The original rule 
justified retention of emergency 
planning for research reactors, but not 
for commercial reactors, since research 
reactors were perceived to be located in 
areas of high population density. This 
contradicts the Commission's current 
posture that the relatively lower risks of 
low power testing justify elimination of 
offsite safety measures, since it 
concedes that there is an accident risk 
at low power serious enough that a 
research reactor (much smaller than a 
power reactor) needs a full emergency 
plan. 

Response. The premise for the 
comment that research reactors with 
power levels approximating those of 
commercial nuclear power plants 
operating at 5 percent of full power are 
required to have approved offsite 
emergency plans is incorrect. Rather 
than requiring a "full emergency plan" 
for research reactors, the Commission's 
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regulations (10 CFR Part 50, Appendix E, 
10 CFR 50.47(c), 10 CFR 50.54(q)) provide 
that emergency plan requirements will 
be determined on a case-by-case basis. 
In making this determination the 
guidance of NRC Regulatory Guide 2.6 
and American National Standards 
Institute/ American Nuclear Society 
15.16 is used. In accordance with this 
guidance, and based on the relatively 
small risks posed by typical research 
reactors, (i.e., less than 50 megawatts) 
emergency planning involving offsite 
state and local plans and public 
notification has not been required. The 
guidance does, however, provide for 
consideration of more extensive 
planning, including all or a portion of the 
requirements listed in section IV of 10 
CFR Part 50, Appendix E for research 
reactors with power levels greater than 
50 megawatts. This graded approach to 
required emergency planning is 
consistent with the current rule. 

Comment 13. The Atomic Energy Act 
prohibits authorization of low power 
testing prior to completion pf public 
hearings on all issues material to full 
power licensing. 

Response. This comment is more 
properly addressed to § 50.57(c), which 
provides for low power licenses and 
which is not being.amended here. That 
section provides that a hearing is 
required prior to low power on those 
contentions "relevant to the activity to 
be authorized"-that is, low power 
testing, as opposed to full power 
operation. 

Comment 14. The proposed rule was 
designed to allow 'the Seabrook facility 
to receive its low power license. The 
Commission should promulgate a rule to 
promote the public health and safety 
and not one designed to license a 

· specific facility. The issue should be 
addressed in the pending Seabrook 
adjudication, not in a rulemaking. 

Response. In the proposed rule, the 
Commission stated that its attention 
was focused on the emergency planning 
requirements for low power testing 
because of an Appeal Board decision in 
the Seabrook operating license 
proceeding,ALAB-883.And,forthe 
near term, the only reasonably 
foreseeable effect of the rule change will 
be on the Seabrook low power 
application. But this does not make the 
use of rulemaking inappropriate. As the 
Commission explained, the rule change 
was proposed to correct a possible 
discrepancy between the language of the 
1982 rule and the language of the 
Statement of Considerations which 
potentially affects all license applicants, 
not just the applicants for Seabrook. 
Also, the questions involved in the 
proposed rule are generic safety 
questions and the Commission preferred 
to obtain (and, in fact, did obtain) a 
broad spectrum of public comment, 
rather than just the comments of the 
litigants in the Seabrook proceeding. 
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The Commission is free to address a 
generic issue generically, even if the rule 
ch~~ge may currently apply only to one 
fac1hty. See, e.g., Siegel v. Atomic 
E1:ergy Commission, 400 F.2d 778 (D.C. 
Cir. 1968). Also see Securities and 
Exchange Commission v:·chenery, 332 
U.S.194, 202 (1947) (choice of how to 
proceed lies within the informed 
discretion of the agency). 

The rule is not intended to overrule 
Public Service Company of New 
Hampshire, et al. (Seabrook Station, 
Units 1 and 2), CLl-87-2, 25 NRC 267 or 
CLl-87-3, 25 NRC 875 (1987). 

Comment 15. Members of the public 
may need immediate medical attention 
in the event of an accident at low 
power. The new rule does not provide 
that arrangements for medical services 
will be in place for those off site. 

Response. The purpose for the 
requirement in 10 CFR 50.47(b)(12) that 
arrangements for medical services be 
made was described in the "SUMMARY" 
section of the Commission's policy 
statement on medical services (51 FR 
32904) dated September 17, 1986, as 
follows: 

The Nuclear Regulatory Commission 
· ["NRG" or "Commission") believes that 10 
CFR 50.47(b](1Z) ("planning standard (b)(1Z)") 
requires pre-accident arrangements for 
medical services (beyond the maintenance of 
a list of treatment facilities) for individuals 
who might be severely exposed to dangerous 
levels of offsite radiation following an 
accident at a nuclear power plant. 

;However, it is highly unlikely that 
:members of the general public would be 
exposed to dangerous levels of radiation 
following an accident at 'low power. 
Therefore, the safety premise for the full 
power requirement that arrangements 
'be made for medical services does not 
apply to fuel loading or low power 
testing. 

Conclusion 
As indicated in the responses to the 

comments, the Commission has decided 
to proceed with the proposed rule 
change with some clarifications and 
modifications. The rule reconciles a 
discrepancy between the language of the 
Commission's 1982 emergency planning 
rule change and the language of the 
Supplemental Information and provides 
an interpretation of that rule which 
appears to be fully consistent with the 
Commission's goals and safety 
conclusions in 1982. The majority of the 
public, as expressed in the comments, 
supports the rule. The comments 
opposing the rule have given no sound 
reasons for the Commission to alter its 
basic course. 

Finding of No Significant Environmental 
Impact: Availability 

The Commission has determined that 
under the National Environmental Policy 
Act of 1969, as amended, and the 

Commission's regulations in Subpart A 
9f 10 CFR Part 51, this rule, if adopted, 
would not be a major Federal action 
significantly affecting the quality of the 
human environment and therefore an 
environmental impact statement is not 
required. The envir~nmental assessment 
and finding of no significant impact on 
which this determination is based are 
available for inspection at the NRC 
Public Document Room, 2120 L Street 
NW., Washington, DC 20555. 

Paperwork Reduction Act Statement 

This final rule does not contain a new 
or amended information collection 
requirement subject to the Paperwork 
Reduction Act of 1980 ( 44 U.S.C. 3501 et 
seq.). Existing requirements were 
approved by the Office of Management 
and Budget, approval number 3150-0011. 

Regulatory Analysis 

The Commission has prepared a 
regulatory analysis for this final 
regulation. The analysis examines the 
costs and benefits of the alternatives 
considered by the Commission. The 
analysis is available for inspection in 
the NRC Public Document Room, 2120 L 
Street NW., Washington, DC. Single 
copies of the analysis may be obtained 
from Michael T. Jamgochian, Office of 
Nuclear Regulatory Research, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555; Telephone (301) 
492-3918. 

Regulatory Flexibility Certification 

This final rule will not have a 
significant impact on a substantial 
number of small entities. The final rule 
will reduce or at least postpone the 
burden on NRC licensees by reducing 
the process required before a low power 
license may be granted. Nuclear power 
plant licensees do not fall within the 
definition of small businesses in section 
3 of the Small Business Act, 15 U.S.C. 
632, the Small Business Size Standards 
of the Small Business Administration in 
13 CFR Part 121, or the Commission's 
Size Standards published at 50 FR 50241 
(Dec. 9, 1985). Therefore, in accordance 
with the Regulatory Flexibility Act of 
1980, 5 U.S.C. 605(b), the Commission 
here by certifies that the final rule will 
not have a significant economic impact 
on a substantial number of small entities 
and that, therefore, a regulatory 
flexibility analysis need not be 
prepared. 

Backfit Analysis 

The NRC has determined that the 
backfit rule, 10 CFR 50.109, does not 
apply to this final rule, and therefore, 
that a backfit analysis is not required for 
this final rule because these 
amendme_!l~S do not involve any 
provisions whi-ch would impose backfits 
as defined in 10 CFR 50.109(a)(1). 
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List of Subjects in 10 CFR Part 50 

Antitrust, Classified information, Fire 
protection, Intergovernmental relations, 
Nuclear power plants and reactors, 
Penalty, Radiation protection, Reactor 
siting criteria, Reporting record. keeping 
requirements. 

For the reasons set out in the 
preamble and under the authority of the 
Atomic Energy Act of 1954, as amended, 
the Energy Reorganization Act of 1974, 
as amended, and 5 U.S.C. 552 and 553, 
the Commission is adopting the 
following amendments to Part 50. 

53 FR42939 
. Published 10/25/88 
Effective 10/25/88 

10 CFR Part 50 

Licensee Announcements of 
Inspectors 

AGENCY: Nuclear Regulatory 
'Commission. 

ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission is amending its regulations 
to ensure that the presence of NRC 
inspectors on nuclear power reactor 
sites is not widely communicated or 
broadcast to licensee and contractor 
personnel without the expressed request 
to do so by the inspector. This change 
will allow the NRC inspectors, badged 
at the facility, to observe ongoing 
a~tivities as they are being performed 
without advanced notification of the 
inspection to licensee and contractor 
personnel. There is a need for this 
change because of the possible altering 
of attention and performance levels of a 
licensee and/ or its contractors when the 
licensee is aware of NRC surveillance. 
Past occurrences where site and/ or 
contractor personnel have been notified 
of NRC's presence on site have 
heightened concern in this area. 
EFFECTIVE DATE: October 25, 1988. 
FOR FURTHER INFORMATION ,coNTACT: 
George Barber, Office of Nuclear 
Reactor Regulation, U.S. Nuclear 
,Regulatory Commission, Washington, 
pc 20555, Telephone (301) 4,92-1234. 
SUPPLEMENTARY INFORMATION: 

I. Background 

By clarifying the meaning and intent 
of 10 CFR 50.70(b)[3), this final rule 
should ensure that NRC inspectors will 
be granted immediate and unannounced 
access to licensee facilities so as to 
provide the inspector with unfettered 
access equivalent to that provided a 
regular plant employee following proper 
identification and compliance with 
applicable access control procedures. 
This rule provides that no access control 
measures or other means may be 
employed by the licensee or its 
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contractors to intentionally give notice 
to other persons of the arrival and 
presence of an NRC inspector at a 
facility, unless the licensee is 
specifically requested to do so by the 

. NRC inspector. There have been 

. instances in the past at several facilities 
that compromised the ability of properly 
badged NRC inspectors to inspect and 
access, on an unannounced basis, 
activities related to the license or 
construction permit when licensee 
employees or contractor employees 
informed others at the facility of the 
presence of the NRC inspectors. This 
change to 10 CFR 50.70 is to clarify that 
NRC inspectors, badged at the facility, 
have immediate, unescorted access to 
ongoing activities as these activities are 
being performed without advanced 
notification of the inspection. This is 
especially important during non-normal 
business hours when operating 
personnel might assume NRC inspectors 
would not be on site. 

II. Summary of Comments 
On March 18, 1988, the Commission 

published in the Federal Register (53 FR 
8924) a notice of proposed' rulemaking 
on "Licensee Announcement of 
Inspectors." The Commission invited the 
public to comment on the proposed rule 
and received six letters of comment by 
April 18, 1988 (the specified closing date 
for public comments). After April 18, 
1988, 26 additional letters of comments 
were-received. All 3fietters of 
comments were considered in NRC's 
review of this final rule. The comments 
are discussed below. 

Comment. A majority of the 
commenters believed the rule was 
unnecessary and characterized it as 
being too broad and vague. They 
asserted that it: was redundant with 
current regulations; would lead to unfair 
and impractical enforcement; be 
impossible to implement; inhibit 
inspector assistance by plant personnel; 
limit the ability of facility management 
to perform their safety functions; 
promote lying among the facility staff; 
require formal training and 

. recordkeeping; and indicates a distrust 
of licensees. 

NRG Response. NRC does not agree 
with the comments, but to ensure that 
the intent of the rule is clear and 
focused, adds the following clarification 
of the rule. The intent of this rule is to 
prevent site and contractor personnel 
from widespread dissemination or 
broadcasting the presence of an NRC 
inspector. Broadcasting, as used here, is 
defined as unsolicited one-way 
communications. Implementing or 
enforcing this rule should be no more 
difficult than implementing or enforcing 
any rule that involves personnel 
performance. 

Adopting this rule does not indicate a 
predisposition on the part of the NRC 

that licensees are not acting properly. It 
is human nature for an individual to be 
more conscious of his or her 
performance when the individual 
realizes he or she is being observed. The 
NRC inspection program evaluates 
licensee performance on the basis of a 
sampling of its activities. It is critical 
.that the sampling portion of the 
licensee's activities that are relied upon 
for this evaluation be representative of 
its overall activities. Therefore, the rule 
is more prophylactic than proscriptive, 
although it does carry enforcement 
sanctions should it be violated. 
Recognizing the possibility of 
inadvertent communication of an 
inspector's presence, the NRC expects to 
reserve enforcement action for 
significant intentional violations of the 
rule. An honest response by an 
employee to an innocent inquiry that 
he/she just saw an NRC inspector is not 
within the proscriptive perimeter of the 
rule. Therefore, an employee would not 
be required to lie, in response to a 
question, about the presence of an NRC 
inspector. Based on this discussion, 
formalized training will not be 
necessary, and NRC Form 3 need not be 
modified to reflect this requirement. 

The NRC does not agree that this rule 
will prevent management from 
performing its safety functions. It should 
be noted the rule does not affect 
software security systems which 
monitor the presence of persons in 
certain areas. Such systems should 
provide the licensee with needed 
jinformation on space occupancy in the 
;case of an emergency or evacuation. For 
those licensees who havl) these systems 
1in place, or will put them in place, the 
lrule does not affect such systems. If a 
1licensee were, however, to design or 
modify these systems (or use them) for 
the purpose of monitoring the NRC 
inspector's movements in order to alert 
other plant personnel of the inspector's 
whereabouts, those actions would 
violate the rule. · 

In sum, the licensee is prohibited from 
taking affirmative action which would 
compromise the NRC inspector's 
mission of gaining unfettered access to 
the plant and its various areas of 
interest to the inspector. 

Comment. Some commenters 
expressed a concern that the rule could 
raise Constitutional questions under the 
First and Fourth Amendments. 

NRG Response. As discussed above, 
the purpose of the rule is to enhance the 
credibility of the inspection process. 
Inspections are specifically authorized 
under section 1610 of the Atomic Energy 
Act of 1954, as amended, 42 U.S.C. 
2201(0). The regulation is narrowly 
drawn to achieve a legitimate 
governmental interest (effective NRC 
inspections) without infringing on an 
individual's right to express ideas and 
opinions on any subject. Thus, the 
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regulation does not impermissively 
intrude upon freedom of speech 
protected by the First Amendment to the 
Cons ti tu lion. 

The regulation does not raise any 
significant Fourth Amendment 
considerations. The Atomic Energy Act 
creates a pervasive regulatory scheme 
that puts licensees on clear notice that 
they will be subject to inspection, and 
the granting of a license is conditioned 
on consent to reasonable inspections. 
Thus, NRC inspections of licensees' 
premises, activities and records do not 
require a warrant under the Fourth 
Amendment. United States Nuclear 
Regulatory Commission vs Radiation 
Technology, Inc., 519 F. Supp. 1266, 
1288-91 (D.N.J. 1981): Union Electric Co. 
(Callaway Plant, Units 1 & 2), ALAB-
527, 9 NRC 126, 139-41 (1979). The new 
regulation is a reasonable exercise of 
the Commission's inspection authority. 
Inspectors will continue to identify 
themselves and comply with other 

.reasonable access control measures 
and, as always, inspections will be 
conducted for purposes authorized 
under the Atomic Energy Act and the 
Energy Reorganization Act. The 
regulation does not run afoul of the 
Fourth Amendment to the Constitution. 

Comment. A number of commenters 
suggested that the rule be implemented 
only by written request of the NRC 
inspector. 

NRG Response. NRC rejects the 
suggestion. With this suggested 
modification, the rule would only apply 
to those individuals who had been given 
notice of the NRC inspector's presence 
on site. If implemented, this suggestion 
would defeat the intent of the rule .. 

Environmental Impact: Categorical 
Exclusion 

The NRC has determined that this 
change is the type of action described in 
categorical exclusion 10 CFR 51.22(c)(2). 
Therefore neither an environmental 
impact statement nor an environmental 
assessment has been prepared for this 
final rule. 

Paperwork Reduction Act Statement 

The final rule does not contain a new 
or amended information collection 
requirement subject to the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3501 et 
seq.). Existing requirements were 
approved by the Office of Management 
and Budget approval number 3150--0011. 

Regulatory Analysis 

This final rule will have no significant 
impact on state and local governments 
and geographical regions. It may have a 
significant impact on health, safety, and 
the environment, but only in the sense of 
preventing adverse impacts on health, 
safety, and the environment through 
more effective inspections. The rule will 
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make it clear that NRC inspectors are to 
have a realistic picture of the actual 
conditions at a site during the inspection 
process and, therefore. be better able to 
identify potentially dangerous 
conditions and/or practices for 
corrective action and to ensure that 
licensees comply with laws, regulations, 
and orders administered by the NRC. 
This constitutes the regulatory analysis 
for this final rule. 

Regulatory Flexibility Certification 

In accordance with the Regulatory 
Flexibility Act, 5 U.S.C. 605!b), the 
Commission certifies thut this final rule 
does not have a significant economic 
impact on a substantial number of small 
entities. The final rule applies only to 
licensees authorized to construct or 
operate nuclear power reactors, who are 
not small business entities within the 
meaning of the act or implementing 
regulations. Therefore, a regulatory 
flexibility analysis has not heen 
prepared. 

Backfit Analysis 

The NRC has determined that the 
backfit rule, 10 CFR 50.109, does apply 
to this final rule. The backfit analysis for 
announcement of inspectors rule in 
accordance with each of the factors 
specified in 10 CFR 50.109(a)(4)(ii)(c) is 
as follows: 

(1) This rule provides that no means 
may be employed by the licensee or its 
contractors to intentionally give notice 
to other persons of the arrival and 
presence of a NRC inspector at a 
facility, unless the licensee is 
specificaily requested to do so by the 
NRC inspector. 

(2) The licensee will have to 
communicate the requirements of this 
rule to its personnel and to contractor 
personnel working at its site. 

(3) The purpose of this rule is to 
enhance the credibility of the inspection 
process. By requiring that the presence 
of NRC inspectors (either resident or off 
site) is not announced, the NRC. public 
and licensees will have more confidence 
that the activities inspectors are 
witnessing are representative of licensee 
performance. Ensuring that NRC 
inspectors are witnessing representative 
licensee performance could 
substantially increase the likelihood that 
NRC inspectors will discover unsafe or 
potentially unsafe practices, bring about 
corrective actions and thereby lower the 
risk of accidents occurring which could 
lead to the accidental off-site release of 
radioactive material. 

It is not possible, without before and 
. after data, to quantitatively evaluate the 
benefits of implementing this rule. Still. 
a recent significant enforcement action 
concerning licensee employee's 
inattention to dutv demonstrates the 
premise advanced in the above 

paragraph. In this enforcement action. 
over 30 licensee personnel, both 
management and staff were cited for 
inattention to duty. The primary concern 
was sleeping on watch. It is not difficult 
to envision accidents that could occur 
because of this type of licensee 
performance. 

Coupling inattention to duty with 
equipment failure adds a new dimension 
to the risk of accidents occurring which 
could lead to the off-site release of 
radioactive material. In the enforcement 
action mentioned above, had the 
licensee announced the presence of the 
NRC inspector, the inattention to duty 
would have gone unnoticed. It should be 
noted that the licensee facility where 
this incident occurred did, on one past 
occasion, announce the presence of NRC 
inspectors. 
· (4} Not appropriate. There is no 
radiological exposure of faci'ity 
employees resulting from the rule's 
implementation. 

(5) Very minor costs are associated 
with the rule's implementation. There 
are no training requirements or record 
keeping requirements associated with 
this rule. The only cost to the licensee 
would be communicating this ru!e to its 
employees and contractors. 

(6) Not appropriate. There is no 
potential safety impact of changes in 
plant or operational complexity 
associated with this rule. 

(7) Not appropriate. There is no 
resource burden on the NRC from the 
implementation of this rule. 

(8) Not appropriate. There is no 
potential impact of differences in facility 
type. design or age on the relevancy and 
practicality of the proposed backfit. 

(9) The proposed backfit is final. 

Conclusion 

Based on the above analysis, the 
Commission concludes that there is a 
substantial increase in the overall 
protection of the public health and 
safety or the common defense and 
security to be derived from this backfit 
and that the direct and indirect costs of 
implementation for facilities are justified 
in view of this increased protection. 

List of Subjects in 10 CFR Part 50 

Antitrust, Classified information. Fire 
protection. Incorpora lion by reference. 
Intergovernmental relations. Nuclear 
power plants and reactors. Penalty, 
Radiation protection, Reactor siting 
criteria, Reporting and recordkeeping 
requirements. 

For the reasons set out in the 
preamble and under the authority of the 
Atomic Energy Act of 1954, as 2menc!ed, 
the Energy Reorganization Act cf 1974, 
as amended, and 5 U.S.C. 552 and 553. 
the NRC is to adopt the following 
amendment to 10 CFR Part 50. 
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53 FR 43419 
Published 10/27 /88 
Effective 10/27 /88 

Relocation of NRC's Public Document 
Room; Other Minor Nomenclature 
Changes 

See Part 1 Statements of Consideration 

53 FR 45890 
Published 11/15/88 
Effective 11/15/88 

10 CFR Part 50 

Alternative Method for Leaka!~e Rate 
Testing 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission (NRC) is amending its 
regulations to modify the requirements 
applicable to the leakage testing of 
containments of light-water-cooled 

· nuclear power plants. The rule explicitly 
permits the use of a new statistical data 
analysis technique that the NRC 
considers to be an acoeptable method of 
calculating containment leakage rates in 
addition to previously acceptable 
methods. 
EFFECTIVE DATE: November 15, 1988. 
FOR FURTHER INFORMATION CC:•NTACT: 
Mr. E. Gunter Arndt, Office of Nuclear 
Regulatory Research, U.S. Nudear 
Regulatory Commission, Washington, 
DC 20555, telephone 301-492-3814. 
SUPPLEMENTARY INFORMATIO~I: 

Background 
The Nuclear Regulatory Commission 

is amending 10 CFR Part 50, Appendix J, 
"Primary Containment Leakage Testing 
for Water-Cooled Power Reac:tors," to 
explicitly permit the use of the Mass 
Point statistical data analysis method 
for calculating containment le!akage 
rates. The Mass Point method involves 
calculation of the air mass at a series of 
points in time and the plotting of mass 
against time. A linear regression line is. 
plotted through the mass-time points 
using a least squares fit. The slope of 
this line is divided by the int1ircept of 
this line, and the result is multiplied by. 
an appropriate constant to obtain the 
calculated leakage rate. 

This Mass Point method was 
incorporated in a newer ANB.I standard, 
ANSI/ ANS-56.8-1981, "Containment 
System Leakage Testing Requirements" 
(revised 1987) and in fact ha11 been 
accepted by the NRC staff as an 
improved alternative method of 
calculating containment leakage rates . 
However, it was recently rec.ognized by 
the NRC staff that a strict interpretation 
of the specific wording of Appendix' J, 
III.A.3, by referencing only tl1e older 
ANSI standard, would preclude use of 
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the newer, improved method. To 
alleviate this restriction on the use of an 
improved alternative methodology, it is 
necessary to clarify the language in 
Section III.A.3 to explicitly permit the 
use of the newer Mass Point method in 
addition to the earlier methods covered 
by ANSI N45.4-1972.1 

A proposed rule concerning the 
addition of the Mass Point method was · 
published for comment on February 29, 
1988 (53 FR 5985). The complete history 
and background for the proposed action 
were discussed in detail in the · 
;SUPPLEMENTARY INFORMATION section 
!which accompanied the proposed rule. 
\The effect of this amendment will be to 
,permit licensees to use the Mass Point 
analysis as an altern~tive to the Total 
Time and Point-to-Point analyses 
incorporated by reference into 
Appendix J by ANSI N45.4-1972. 

The final rule is identical to the 
proposed rule published for comment, 
and adds the following wofds to Section 
111.A.3: . 

In addition to the Total Time and Point-to­
Point methods described in that standard, the 
Mass Point method, when used with a test 
duration of at least 24 hours, Is an acceptable 
method lo use to calculate leakage rates. A 
typical description of the Mass Point method 

'can be found in the American National 
. standard, ANSI/ ANS 56.8-1987, 
"Containment System Leakage Testing 
Requirements", January 20, 1987. 

·. Also, as in the proposed rule, in order 
to allow a change. in the methods now 
permitted, the final rule deletes the 
following sentence from Section III.A.3 
of Appendix J: 

The method chosen for the initial test shall 
normally be used for the periodic tests. 

The NRC believes the wording of the 
revision as published for comment, and 
as finally amended, clearly and 
accurately represents the NRC's 
position. All comments have been 
reviewed. In spite of the objections 
raised in the comments to the wording 
or content of the proposed rule, the 
wording in the final rule is identical to 
that published for public comment. A 
Public Comment Resolution Memo has 
been prepared and sent to all who 
commented. It is available for inspection 
and copying at the NRC's Public 
·Document Room at 2120 L Street, 
Washington, DC. The memo addresses 
·in more detail the NRC's decision to 

1 ANSI N45.4-1972, "Leakage Rate Testing of 
Containment Structures· for Nuclear Reactors" 
(dated March 16, 1972). Incorporation of ANSI 
N45.4-1872 by reference was approved by the 
Director of the Federel Register on October 30, 1972. 
Copies of this standard, ea well ea ANSI/ ANS-56.8-
1987, "Containment System Leokoge Testing 
Requirements" (doted January 20, 1987] inay be 
obtained from the American Nuclear Society, 555 
;North Kensington Avenue, La Grange Perk, IL 60525. 
!A copy of each of these atenderds·is eveileble for · 
'inspection et the Commission's Public Document 
Room et 2120 L Street NW., WBBhington, DC.· 

keep the wording the same as in the 
proposed revision. A brief summary of 
the comments received is set out in the 
following paragraphs. · 

Summary of Public Comments 

Twenty-one comtnent letters were 
received. In general, three principal 
comments were presented. 

First, all conimentors supported the 
addition of the Mass Point analysis to 
the list of acceptable analysis methods. 

Second, all but two commentors 
objected to requiring a 24-hour test 
duration in combination with the Mass 
Point method. 

As noted in the proposed rule of 
February 29, 1988, the position stated in 
the text is consistent with the position 
that has been taken by the NRC staff 
when granting exemption requests on 
this matter. In particular, the description 
of the Mass Point method and its 
coupling with a test duration of at least 
;24 hours reflect prior exemption 
:approvals and maintain necessary 
consistency. 
i The intent of this limited amendment 
is not to endorse ANS 56.8, nor to 
propose any of the changes and 
updating represented by the October 29, 
1986 proposed general revision to 
Appendix J (51 FR 39538). Instead, this 
action does no more than eliminate the 
need for exemptions to the existing rule 
by permitting the use of a statistical 
method that has been generally 
accepted for several years. This revision 
makes available to all reactor licensees 
'the use of the Mase Point method for 24-
hour tests. 

Inclusion of the 24-hour duration is 
considered necessary because a 
considerable difference of opinion exists 
as to what is a sufficient test duration. 
Until an acceptable set of alternative 
technical criteria is-developed to replace 
the 24-hour duration criterion, the NRC 
staff intends to continue the 24-hour 
criterion. Some alternative technical 
:criteria were presented for public 
ireview and comment in proposed 
,regulatory guide MS 021-5, 
"Containment System Leakage 
Testing," 2 on October 28, 1986 .. These 

· criteria and others proposed are still 
being evaluated in order to determine 
what is an appropriate set of test 
termination criteria to include in the 
final regulatory guide. · 
: Third, one objection was raised to the 
!degree of flexibility permitted by the 
:proposed wording in defining the Mass 
'Point method. 

1 A free single copy of draft regulatory guide MS 
021-5, to t!ie extent of supply. may be obtained by 
wriling to the Distribution Seclion. Document 
Control Branch, Division of Information Support 
Services, U.S. Nuclear Regulatory Commission. 
Washington, DC 20555. A copy ie also uveilable for 
inspection, or copying for e fee, In the NRC Public 
Docwnonl Room, Z120 L Street NW .. Weahington. 
DC. · .. 
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· If this comment were to be followed, 
the effect would be to incorporate by 
reference into 10 CFR Part 50 the exact 
Mass Point analysis as defined in ANSI/ 
ANS 56.S-1987, along with the portions 
of that standard that are relevant to 
setting the conditions of use of this 
analysis. The existence of proposed 
regulatory guide MS 021-5 demonstrates 
that this degree of compatibility 
between ANS 56.8 and a position 
acceptable to the NRC staff does not 
exist. Therefore, in order to define in 
detail a Mass Point analysis that would 
be acceptable to the NRC staff, such an 
Jncorporation by reference would also 
!!!_ave to contain the portions of proposed 
[~egulatory Guide MS 021-5 that modify 

l
the ANS 56.8 definition and use of the 
Mass Point analysis. This approach 
would be undesirably cumbersome, 
!inflexible, and restrictive in the ability 
Ito keep the legally acceptable Mass 

1

Point analysis current with any future 
1
improvements, simplifications, or 
ichanges in the state-of-the-art of 
!statistical reduction of test data to a 

!
leakage rate. 
, An alternative perhaps could be to 
:simply state that the Mass Point method 
ibe defined in a manner acceptable to the 
:NRC staff, and leave that definition to 
!the finalization of proposed regulatory 
iguide MS 021-5. However, this would 
:probably be a less acceptable 

/
'alternative because it would be more 
flexible than the current wording and 
·would depend heavily on the as yet . 
uniseued regulatory guide. 

Finally, as noted in the proposed rule 
of February 29, 1988, the wording was 
intentionally made instructive but 
flexible in the event that the proposed 
general revision to Appendix J and its 
,proposed associated regulatory guide 
[are not issued as final documents. 
1Should that happen, then a clear need 
'would exist for some flexibility in the 
;ability of Appendix J to keep up with 
·changes to ANS 56,8 and potential 
:future modifications to the Mass Point 
;analysis. · 

Effective Date 
Since the amendment set forth below 

is intended lo provide relief from, rather 
than to impose, restrictions currently in 
,effect, the Commission.is, pursuant to 5 
:U.S.C. 553(d)(1), making the final rule 
;effective on November 15, 1988 without 
(the customary 30-day waiting period. 

[Environmental Impact: Categorical 
1Exclusion 

The Commission has determined that 
this rule is the type of action described 
in the categorical exclusion in 10 CFR 
51.22(c)[2). Therefore, neither an 
environmental impact stetemc·nt nor an 
environmental assessment have been · 
prepared for this rule. 
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Paperwork Reduction Act Statement 
This final rule does not contain a new 

or amended information collection 
requirement subject to the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3501 ·et 
seq.). Existing requirements were 
approved under the Office of 
Management and Budget approval 
number 3150--0011. 

Regulatory Analysis 

The Commission hae prepared a 
regulatory analysie on this regulation. 
The analysis examines the costs and 
benefits of the.alternatives considered 
by the Commission. Interested persons 
may examine a copy of the regulatory 
analysis at the NRC Public Document 
Room, 2120 L Street NW., Washington, 
DC. 

Regulatory Flexibility Certification 

As req~ired by the Regulatory 
Flexibility Act of 1980, 5 U.S.C. 605(b ), 
the Commission certifies that this rule 
does not have a significant economic 
impact on a substantial number of small 
entities. This rule eff~cts only the 
licensing and operation of nuclear 
power plants. The companies that own 
.these plants do not fall within the scope 
·of the definition of"small entities" set· 
·forth in the Regulatory Flexibility Act or 
, the Small Business Size Standards set 
. out in the regulations issued by the 
,Small Business Administration at 13 
, CFR Part 121. 

!Backfit Analysis 

· The NRC has determined that a 
'backfit analysis is not required for this 
rule because, although the rule is 
applicable to all current or future 
:operating nuclear power plants, the 
;provisions of the rule codify and permit 
the continuation of a previously 
accepted practice. This action will not 
encumber those using this accepted 
practice with the a,dded burden of 
seeking exemptions to the existing rule. 

List of Subjects in 10 CFR Part 50 

Antitrust, Classified information, Fire 
prevention, Incorporation by reference, 
Intergovernmental relations, Nuclear· 
power plants and reactors, Penalty, 
Radiation protection, Reactor siting 
criteria. Reporting and recordkeeping 
requirements. 

For the reasons set out in the 
preamble and under the authority of the 
Atomic Energy Act of 1954, as amended, 
the Energy Reorganization Act of 1974, 
es amended, and 5 U.S.C. 552 and 553, 
the NRC is adopting 'the following · 
amendment to 10 CFR Part 50. 

54 FR7178 
Published 2/17 /89 

, Effective 3/20/89 

10 CFR Part 50 

Licensee Action During National 
Security Emergencw 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission is amending its regulations 
to allow a licensee to take action that 
departs from approved technical 
specifications in a national security 
emergency. The amendment is 
necessary to specify in the regulations · 
that for a national security emergency a 
licensee is permitted to take a needed 
action although it may deviate from 
technical specifications. This 
amendment will allow the licensee to 
implement national security objectives 
as designated by the national command 
authority through the NRC. 
EFFECTIVE DATE: March 20, 1989. 
FOR FURTHER INFORMATION CONTACT: 
Joan Aron, Office for Analysis and · · 
Evaluation of Operational Data, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555. Telephone (301) 
492-9001 . 
SUPPLEMENTARY INFORMATION: 

Background 

On April 1, 1983, the Commission 
published in the Federal Register (48 FR 
13966), a final rule that set out § 50.54 of 
10 CFR entitled, "Conditions of 
Licenses," that contains a provision 
permitting a license to take reasonable 
action that departs from a license 
condition or a technical specification 
(contained in a license issued under this 
part) in an emergency when this action 
is immediately needed to protect the 
public health and safety and no action 
consistent with license conditions and 
technical specifications that-can provide 
adequate or equivalent protection is 
immediately apparent. However, thie 
provision does not apply to a national 
security emergency. The final rule in this 
notice allows a licensee to take action 
that departs from approved technical 
specifications in a national security 
emergency when this action is 
immediately needed to implement 
national security objectives as 
designated by the national command 
authority through the NRC and no action 
consistent with license conditions and. 
technical specifications that can meet 
national security objectives is 
immediately apparent. The rule was 
published for comment on July 19, 1988 
(53 FR 27174). A thirty-day comment 
period expired on August 18, 1988. 
Comments were received from four 
respondents. 
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Summary of Public Comments 

A summary of the public comments 
follows: 

(1) Flexibility. One commenter, 
writing on behalf of the nuclear power 
industry, supported the proposetl 
amendment, stating that it provides 
licensees with desirable regulatory 
authority and operational flexibility to 
accommodate exigencies that may be 
associated :with a declared national 
emergency. 

(2) Need for the amendment. One 
commenter questioned the need for the 
proposed amendment. claiming that 
§ § 2.204, 50.54(x), and 50.103 offer more 
than enough authority to permit a 
licensee to deviate from technical 
specifications during a national 
emergency when such action is needed 
to implement na~ional security 
objectives 

The fmal rule does not" duplicate 
existing requirements. Sectio11 2.204 
deals with the Commission's ability to 
issue an order for modification of a 
licensee and § 50.103 deals with the 
Commission's ability to suspend a 
license, recapture special nuclear 
material or order the operation of a 
facility during a state of war or national 
emergency. Paragraph (x).of I 50.54 
grants authority to nuclear power plant 
licensees to take reasonable action that 
departs from a licenee condition or a 
technical specification in an emergency 
when such action is necessary to protect 
public health and safety and no action 
consistent with license conditions and 
technical specifications that can provide 
adequate or equivalent protection is . 
immediately apparent. The amended 
rule provides the same flexibility to 
licensees· but for the purpose of attaining 
national security objectivee during a 
declared national security emergency. 

(3) Implementation. One commenter 
questioned the lack of di~cussion 
relative to implementation requirements 
and suggested a delay in issuing the 
final rule until proper implementation 
guidance can be formulated. 

The final rule provides a basis for the 
licensee to take action in accordance 
with governmental directives in a 
national security emergency, when this 
action is immediately needed to 
implement national security objectives 
as designated by the national command 
authority through the NRC and no action 
consistent with license conditions and 
technical specifications that can meet · 
national security objectives is 
immediately apparent. Guidance 
concerning implementation will be 
formulated by the appropriate federal 
agencies and will be issued some time in 
the future. 

(4) Definitiun of a "national security 
emergency." One commenter requested 
definition of a "national security 
emergency." 
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NRG Manual Chapter 0601, Continuity 
of Government Program, approved June 
30, 1988, defines a national security 
emergency as "any occurrence, 
including nuclear attack, a national 
disaster, or other emergency, which 
seriously degrades or seriously 
threatens the national security of the 
United States or has been declared by 
the Congress." A national security · 
emergency is established by a law 
enacted by the Congress or by an order 
or directive issued by the President 
pursuant to statutes or the Constitution 
of the United States. 

(5) Reporting requirements. One 
commenter suggested that 
§ 50.73(a)(2)(c) be revised to include the 
reporting requirements of the amended 
§ 50.54(dd). 

At present, there is no reporting 
requirement include in§ 50.54(dd) and 
none is comternplated for the immediate 
future. Thus, there is no need to revise 
10 CFR 50.73(a)(2)(c). 

.Environmental Impact: Categorical 
Exclusion . . . 

The NRC has determined that this 
final regulation is the type of action 
described in categorical exclusion 10 
CFR 51.22(c)(2). Therefore, neither an 
environmental impact statement nor-an 
environmental assessment has been 
prepared for this proposed regulation. 

Papenvork Reduction Act Statement· 

This final rule does not contain a new 
or amended information collection 
requirement subject to The Paperwork 
Reduction Act of19BO (44 U.S.C. 3501 et 
seq.). Existing requirements were 
approved by the Office of Management 
and Budget approval number 3150-0011 

Regulatory Analysis 

The Commission previously has 
granted authority pursuant to 10 CFR 
.50.54(x) to nuclear power reactor · 
licensees to take reasonable action that 
departs from a license condition or a 
technical specification in an emergency 
when the action is immediately 
necessary to protect the public health 
and safety and no action consistent with 
license conditions and technical 
specifications that can provide adequate 
or equivalent protection is immediately 
apparent. This final rule will provide the 
same flexibility to licensees for the 
purpose of attaining national security 
objectives in accordance with 
governmental directives during a 
declared national security emergency. 
The final rule docs not significantly 
impact state and local governments and 
geographic locations: health, safety, and 
the environment: or costs to licensees, 
the NRG, or other Federal agencies. The 
final rule is in the interest of the 
common defense and security of the 
United States because it would facilitate 

operation of nuclear facilities in a 
national security emergency during 
which some deviation from facility 
technical specifications may be 
appropriate. This constitutes the 
regulatory analysis for this final rule. 

Regulatory Flexibility Certification 

As required by the Regulatory 
Flexibility Act of 1980, 5 U .S.C. 605(b ), 
the Commission certifies that this rule 
will not have a significant economic 
impact upon a substantial number of 
small entities. The final rule affects only 
licensing and operation of nuclear · 
power plants. The companies that own 
these plants do not fall within the scope 
of the definition of "small entities" set 
forth in the Regulatory Flexibility Act or 
the Small Business Size Standards set 
out in regulations issued by the Small 
Business Administration at 13 CFR Part 
121. Because these companies are 
dominant in their service areas, this rule 
does not fall within purview of the Act.. 

Backlit Analysis 
The NRC has determined that the 

backfit rule, 10 CFR 50.109, does not 
apply to this rule and, therefore, that a 
backfit analysis is not required for this 
rule, because these amendments do not 
involve any provisions which would 
impose backfits as defined in 10 CFR 
50.109(a)(l). · · 

List of Subjects in 10 CFR Part 50 
Antitrust, Classified Information, Fire 

Protection, Incorporation by Reference, 
Intergovernmental Relations, Nuclear 
power plants and reactor, Penalty, 
Radiation protection, Reactor siting 
criteria, Reporting and recordkeeping 
requirements. · · , 

For the reasons set out in the 
preamble and under the authority of the 
Atomic Energy Act of 1954, as amended, 
the Energy Reorganization Act of 1974, 
as amended, and 5 U.S.C. 553, the NRC 
is adopting the following amendment to 
10 CFR Part 50. . 

54 FR 11161 
Published 3/17 /89 
Effective 3/17 /89 

10 CFR Part 50 

Extension of Time for the 
Implementation of the 
Decontamination Priority and 
Trusteeship Provisions of Property 
Insurance Requirements 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMP.,ARY: The Nuclear Regulutory 
Commission is amending the 
implementation schedule to change the 
effective date for the stabilization and 
decontamination priority and 
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trusteeship provisions of its property 
insurance regulations. This delay in 
implementation is necessary because 
the insurers that offer property 
insurance for power reactors have 
informed the Commission that they will 
be unable to include the stabilization 
and decontamination priority and 
trusteeship provisions in their insurance 
policies within the date required by 
current regulations. Concurrently, the 
extension of the effective date of the 
rule allows the NRC to consider three 
petitions for rulemaking that propose 
changes to improve the efficacy of the 
NRC's stabilization and 
decontamination priority and 
trusteeship provisions. 
EFFECTIVE DATE: March 17, 1989. 
FOR FURTHER INFORMATION CONTACT: 
Robert S. Wood, Office of Nuclear 
Reactor Regulation, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555, telephone (301) 492-1280. 
SUPPLEMENTARY INFORMATION: 

I. Background 

On September 19, 1988, the 
Commission published a proposed rule 
in the Federal Register (53 FR 36338) that 
proposed to amend the implementation 
schedule for the stabilization and 
decontamination priority and 
trusteeship provisions of its property 
insurance regulations contained in 10 
CFR 50.54(w)(5)(i) to change the 
effective date from October 4, 1988, to 
April 4, 1990. As explained in the 
proposed rule, this implementation. 
schedule was part of a final rulemaking 
published on August 5, 1987 (52 FR 
28963) which, for the first time, explicitly 
required power reactor licensees to 
purchase on-site property damage 
insurance policies in which $1.6 billion 
of the proceeds from these policies are 
to be used first for stabilization of a 
reactor after an accident end then for · 
decontamination of the facility before 
any other purpose. The 1987 final rule 
also required that these insurance 
proceeds be paid to an impartial trustee 
who would be required to disburse · 
:funds according to the stabilization and 
decontamination priority. 

Subsequent to the publication of the 
:1987 final rule, the NRC was informed 
'that the trusteeship provision and, to a 
'.lesser extent, the stabilization and 
:decontamination priority provisions of 
that rule were sufficiently complex and 
,problematic that the insurers were 
:unable to incorporate such provisions in 
'their policies by the required October 4, 
1988, date. 

As explained in the.September 19, 
1988, proposed rule, the insurers and 
their counsel gave two reasons why they 
were unable to comply with the date 
specified in the final rule for adding the 
stabilization and decontamination 
priority and trusteeship provisions. First, 
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with respect to the trusteeship provision, 
counsel for insurers assured the NRC · 
staff that they had made a good-faith 
effort to obtain trustees, but were 
unsuccessful. They believed the reason 
for their lack of success was the 
potential trustees' conflicts of interest 
end reluctance to assume, on the one 
hand, responsibility for disbursing 
potentially over $1 billion in insurance 
proceeds and the resulting exposure to 
possible litigation for wrongful 
disl:iursement, while, on the other hand, 
being eligible for only modest fees for 
this service. 

A second reason insurers gave for 
being unable to comply with the · 
effective date of the 1987 rule was 
essentially logistical. As a contract, an 
insurance policy can only ·be modified · · 
with the consent of all affected parties. 
Because the Conunission's mandated 
stabilization and decontamination 
priority and trusteeship provisions 
adversely affect the current rights under 
the policy of the bondholders' trustee, it 
is unlikely that policies could be legally 
changed before the end of the policy 
years. Because of insurers' policy 
renewal procedures end the policy 
anniversaries, these dates would have 
fallen after the effective date specified 
in the rule. 

II. Summary of Comments, NRC 
Response aod Conclusions 

By the end of the comment period on 
October 19, 1988, the NRC received five 
comments. One of these was 
misdirected to this rulemaking. 
(Conunent 1 was directed to rescinding 
§ 50.54 (x) aod (y) rather than 
I 50.54{w).) The remaining four either 
,supported the proposed rulemeking 
:(comment 4) or sought clarification of 
the applicability of 10 CFR 50.54(w){5)(i) 
to specific licensees while the 
;rulemaking was being considered 
(comments 2, 3, end 5). In addition, 
comment 4 suggested that, rather than 
provide a date certain in the rule, the 
stabilization and decontamination 
,priority and trusteeship provisions of 
§ 50.54{w) (3) and (4) be suspended 
indefinitely pending completion of 
consideration of three petitions for 
rulemaking (PRM-50-5~. PRM-50-51A, 
and PRM-50-518; 53 FR 36335, 
September 19, 1988). 

The only issue of any controversy 
raised by commenters was whether the 
extension of time for implementing the 
stabilization and decontamination 
priority and trusteeship provisio.ns of 
§ 50.54(w) should be for a date certain 
(i.e., April 4, 1990) or indefinite until 
consideration of the above-cited 
petitions for rulemaking has been 
completed. The Commission continues 
to believe that an 18 month extension is 
more appropriate than an open-ended 
extension. First as commenter 4 
acknowledged, 18 months should be 

sufficient to complete consideration of 
the issues raised in the three petitions 
for rulemaking. Second if 18 months is 
insufficient, the Conunission can act to 
further extend the implementation date. 
Finally, the Commission imposed the · 
stabilization and decontamination 
priority and trusteeship provisions for 
valid health and safety reasons. 
Indefinitely deferring these provisions 
prior to a substantive reevaluation of 
their efficacy could conflict with the 
Commisiiion's mandate to protect health 
and safety. The proposed rule analyzed 
why an 18 month delay would have 
minimal health and safety impact. The 
NRC believes that analysis remains 
valid. 

For the foregoing reasons, the 
Commission concludes that a delay froni 
October 4, 1988, to April 4, 1990, in the 
implementation schedule of the 
stabilization and decontamination 
priority and trusteeship provisions is 
.justified and is amending 10 CFR 
50.54(w)(5)(i) accordingly. 

Because the amendment to 
§ 50.54{w)(5)(i) relates solely to 
extending the time for implementing the 
stabilization and decontamination 
priority and trusteeship provisions of the 
property insurance rule and therefore 
provides relief from restrictions under 
regulations currently in effect, the 
Commission has found that good cause· 
exists for making the rule effective on 
the date of publication in the Federal 

· Register without the customary 30 day 
waiting period. 

III. Environmental hnpact: Categorical 
Exclusion 

The NRC has determined that this rule 
constitutes a minor corrective 
amendment that does not substantially 
modify existing regulations and, 
therefore, is the type of action eligible 
for categorical exclusion under 10 CFR 
51.22{c)(2). Accordingly, neither an 
environmental impact statement nor an 
environmental assessment is required. 

IV. Paperwork Reduction Act Statement 

This final rule does not contain a new 
or amended information collection 
requirement subject to the Paperwork 

. Reduction Act of 1980 (44 U.S.C. 3501 et 
seq.). Existing requirements were 
approved by the Office of Management 
and Budget approval nwnber 3160--0011, 

V. Regulatory Analysis 

On August 5, 1987, the NRC published 
in the Federal Register a final rule 
amending 10 CFR 50.54(w). The rule 
increased the amount of on-site property 
damage insurance required to be carried 
by NRC's power reactor licensees. The 
rule also required these licensees to 
obtain by October 4, 1988, insurance 
policies that prioritized insurance 
proceeds for stabilization and 
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decontamination after an accident and 
provided for payment of proceeds to an 
independent trustee who would disburse 
funds for decontamination and cleanup 
before any other purpose. Subsequent to 
publication of the August 5, 1987 rule, 
the NRC was informed by insurers who 
offer nuclear property insurance that the 
decontamination priority and 
trusteeship provisions would not be able 
to be incorporated into the policies by 
the time required in the 1987 rule. In 
petitions for rulemaking, insurers' 
representatives further stated that the 
trusteeship provisions might actually 
have an effect counter to their intended 
purpose by delaying claims payment 
and thus possibly the. cleanup process. 
By deferring implementation of these 
provisions by 18 months, the 
Commission is allowing sufficient time 
either to secure the required coverage or 
to reconsider the mechanism by which 
accident cleanup funds may be assured 
to be used for their intE;nded purpose. 
Even without formal stabilization and 
decontamination priority and 
trusteeship provisions, NRC has 
authority to take appropriate 
enforcement action to order cleanup in 
the unlikely event of an accident. Thus, 
this rule will not have a significant 
impact on public health and safety. 
Furthermore, this rule will not have 
significant impacts on state and local 
governments and geographical regions; 
on the environment; or, create 
substantial costs to licensees, the NRC, 
or other Federal agencies. The foregoing 
discussion constitutes the regulatory 
analysis for this rule. 

VI. Regulatory Flexibility Certification 
As required by the Regulatory 

Flexibility Act of 1980, 5 U.S.C. 605[b ), 
the Commission certifies that this final 
rule does not have a significant 
economic impact on a substantial 
nwnber of small entities. The final rule 
affects only those companies licensed lo 
operate nuclear powerplants. The 
companies that own these plants do not 
fall within the scope of the definition of. 
"small entities" set {orth in the 
Regulatory Flexibility Act or the Small 
Business Size Standa.rds set out in 
regulations issued by the Small Business 
Administration at 13 CFR Part 121. . 

VII. Backfit Analysis 

The NRC has determined that the 
backfit rule, 10 CFR 50.109, does not 
apply to this rule because this rule 
would not impose a backfit as defined in 
§ 50.109[a)(1). Therefore, a backfit 
analysis is not required for this rule. 

List of Subjects In 10 CFR Part 50 

Antitrust, Classified information, Fire 
prevention, Incorporation by reference, 
Intergovernmental relations, Nuclear 
powerplanto and reactors, Penalty, 
Radiation protection, Reactor siting 
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criteria, Reporting and recordkeeping 
requirements. · 

For the reasons set out in the 
preamble and under the authority of the 
Atomic Energy Act of 1954, as amended, 
the Energy Reorganization Act of 1974, 
as amended, and Ii U.S.C. 552 and 553, 
the NRC is adopting the following 
amendment to 10 CFR Part 50. 

54 FR 13361 
Published 4/3/89 
Effective 5/3/89 

10 CFR Part 50 

RIN: 3150-AC72 

Flow Control Conditions for the 
Standby Liquid Control System In 
Boiling Water Reactors 

AGENCY: Nuclear Regulatory· 
Commission. 
ACTION: Final rule .. 

SUMMARY: The NRC is amending its 
regulations to set forth conditions and 
considerations for determining reactivity 
control capacity for boiling waler. 
reactor standby liquid control systems. 
The changes are necessary to clarify the· 
existing regula lion. · 
EFFECTIVE DATE: May 3, 1989. 
FOR FURTHER INFORMATION CONTACT: 
William R. Pearson, Office of Nuclear 
Regulatory Research, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555, telephone (301) 492-3764. 
SUPPLEMENTARY INFORMATION: On 
Monday, October 24, 1968, the 
Commission published in the Federal 
Register (53 FR 41607) a proposed rule, 
entiiled "Flow Control Conditions for 
the Standby Liquid Control System in 
Boiling Water Reactors," that proposed 
amendments to 10 CFR 50.62. Interested 
parties were invited to submit written .... 
comments within a 60-day comment 
period, which ended on December 23, 
1988. One comment was received, which 
agreed with the proposed clarification. 

No change to the proposed rule was 
suggested in the public comment 
received by the NRC. The Commission 
believes that the proposed rule 
adequately clarifies reactivity control 
conditions for boiling water reactor 
standby liquid control systems (SLCS), 
thus, a final rule is being issued 
adopting the proposed rule without 
modification. 

Environmental Impact: Categorical 
Exclusion 

The NRC has determined that this rule 
is the type of action described as a 
categorical ei:cc;:lusion in 10 CFR 
51.22[c)(2). Thus, neither an 
environmental impact statement nor an 
environmental assessment has been 
prepared. 

Paperwork Reduction Act Statement 

This rule does not contain a new or 
amended information collection 
requirement subject to the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3501 et 
seq.). Existing requirements were 
approved by the O!Jice of Management 
and Budget under control number 3150-
0011. 

Regulatory Analysis 

Because this rule is of a clarifying 
nature and does not substantially 
change existing regulatory requirernen ts, 
the regulatory analysis prepared for the 
·final rule entitled "Reduction of Risk 
from Anticipated Transients Without 
Scram [ATWS) Events for Light-Water­
Cooled Nuclear Power Plants," 

. published June 26, 1984 (49 FR 26036) is 
still valid for this rule. The analysis is 
available for inspection in the Public 
Document Room, 2120 L Street NW., -
Washington, DC, Lower Level. Sii1gle 
copies of the analysis may be obtained 
from William R. Pearson, Office of 
Nuclear Regulatory Research, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555, telephone (301) 
492-3764. 

Regulatory Flexibility Act Certification 

In accordance with the Regulatory 
Flexibility Act of 1980 (5 U.S.C. 605[b)), 
the Commission certifies that this rule 
will not have a significant economic 
impact on a substantial number of small 
entities and that therefore a regulatory 
flexibility analysis is not needed. This 
rulemaking action affects only licensees 
that own and operate nuclear utilization 
facilities licensed under sections 103 
and 104 of the Atomic Energy Act of 
1954, as amended. These licensees do 
not fall within the definition of small 
businesses set forth in section 3 of the 
Small Business Act (15 U.S.C. 632) or 
within the Small Business Size 
Standards set forth in the regulations. 
issued for the Small Business 
Administration at 13 CFR P.art 121. 

Backlit Analysis 

The NRC has determined that the 
backfit rule,.10 CFR 50.109, does not 
apply to this rule, and therefore, that a 
backfit analysis is not required, because 
these amendments do not involve any 
provisions which impose backfits as 
defined in 10 CFR 50.109(a)(l). 

List of Su_bjects in 10 CFR Part 50 

Antitrust, Classified information, Fire 
protection, Incorporation by reference, 
Intergovernmental relations, Nuclear 
power plants and reactors, Penalty, 
Radiation protection, Reactor siting 
criteria, Reporting and record.keeping 
requirements. 
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For the reasons set out in the 
preamble and under the authority of the 
Atomic Energy Act of 1954, as amended, 
the Energy Reorganization Act of 1974, 
as amended, and 5 U.S.C. 552 and 553, 
the NRC is adopting the following 
amendment to 10 CFR Part 50. 

54 FR 15372 
Published 4/18/89 
Effective 5/18/89 

Early Site Permits; Standard Design 
Certifications; and Combined Licenses 
for Nuclear Power Reactors 

See Part 52 Statements of Consideration 

54 FR 50735 
Published 12/11/89. 

Early Site Permits; Standard Design 
Certifications; and Combined Licenses 
for Nuclear Power Reactors; Correction 

See Part 52 Statements of Consideration 

55 FR 10397 
Published 3/21/90. 
Effective 4/20/90 

Preserving the Free Flow of 
Information to the Commission 

See Part 30 Statements of Consideration 

55 FR 12163 
Published 4/2/90. 
Effective 4/2/90 

10 CFR Part 50 

RIN 3150-AD19 

Stabilization and Decontamination 
Priority and Trusteeship Provisions 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

, SUMMARY: The Nuclear Regulatory 
Commission (NRC) is amending the 

. provisions of its property/ accident 
recovery insurance regulations 
applicable to commercial power reactor 
licensees. The changes (1) clarify the 
scope and timing of the stabilization and 
decontamination processes after an 
accident at a covered reactor; (2) specify 
that the insurance is required to ensure 
that commercial power reactor licensees 
will have sufficient funds to carry out 
their obligation to clean up and 
decontaminate after an accident; and (3) 
eliminate the requirement that insurance 
proceeds after an accident are paid to 
an independent trustee. This rule 
responds to issues raised in three 
petitions for rulemaking. 

·EFFECTIVE DATE: April 2, 1990. 
FOR FURTHER INFORMATION CONTACT: 
Robert S. Wood, Office of Nuclear 
Reactor Regulation, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555, Telephone (301) 492-1280. 
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SUPPLEMENTARY INFORMATION: 

I. Background 

After the receipt of three petitions for 
rulemaking assigned Docket Nos. 
(PRM50-51) from Linda S. Stein, Steptoe 
& Johnson, counsel to American Nuclear 
Insurers and MAERP Reinsurance 
Association (ANI/MAERP); (PRM-50--
51A) from J.B. Knotts, Jr., Bishop, Cook, 
Purcell & Reynolds, counsel to the 
Edison Electric Institute (EEI), the 
Nuclear Utility Management and 
Resources Council (NUMARC) and 
several power plant licensees; and 
(PRM-50--51B) from Peter D. Lederer, 
Baker & McKenzie, counsel to Nuclear 
Mutual Limited and Nuclear Electric 
Insurance Limited (NML and NEIL-II), 
the Commission published a notice of 
receipt requesting public comment on 
the petitions in the Federal Register of 
September 19, 1988 (53 FR 36335). The 
petitions were filed in response to a 
final rule on changes in property 
insurance requirements published by the 
Commission on August 5, 1987 (52 FR 
28963). These petitions sought (1) 
clarification of the scope and timing of 
the stabilization process after an 
accident at a covered reactor; (2) 
clarification of the procedures by which 
the NRC determines and approves 
expenditures of funds necessary for 
decontamination and cleanup, and 
clarification of how such procedures 
affect both insurer's needs to secure 
appropriate proofs of loss and when 
payments may be made for non-cleanup 
purposes; (3) a change in the 
terminology of the required insurance 
from "property" insurance to 
"decontamination liability" insurance 
so as to better forestall claims on 
insurance proceeds by a licensee's 
bondholders; and (4) rescission of the 
provision that proceeds of the required 
insurance are to be paid to an 
independent trustee, who will disburse 
the proceeds for decontamination and 
cleanup of the facility before any other 
purpose. 

Four comments were received on the 
petitions for rulemaking, all of which 
supported the amendments 
recommended in the petitions. The 
Commission responded to the comments 
received on the petitions in a proposed 
rule published on November 6, 1989 (54 
FR 46624). This final rule, in effect, 
grants these petitions and completes 
NRC action in response to PRMs 50--51, 
50--51A, and 50--51B. 

II. Analysis of and Response to 
Comments 

On November 6, 1989, the Commission 
published in the Federal Register (54 FR 
46624) a proposed rule to amend 10 CFR 

50.54(w). The rule was developed in 
response to the three petitions for 
rulemaking discussed above. As of 
January 18, 1990, the NRC received 
seven comments on the proposed rule. 
Six comments came- from electric 
utilities or their representatives. One 
comment came from the Association of 
the Bar of the City of New York. All 
commenters essentially supported the 
Commission's rulemaking, although 
some took issue with specific provisions. 
Two aspects of the proposed rule, in 
particular, were opposed by several 
commenters. The first is the statement in 
the preamble of the proposed rule that 
the NRC retains the authority to require 
an independent trustee to hold and to 
disburse insurance proceeds in 
individual cases, if warranted. Further, 
the NRC expressed its intention that if 
the NRC obtains authority to receive 
and retain insurance proceeds itself, it 
will consider whether to exercise this 
authority and the best method of 
implementing the authority (54 FR 46624, 
at p. 46627). 

In support of their objections, the 
commenters refer to the case cited in the 
proposed rule-In re Smith-Douglass 
(Nos. 87-1683, -1684 (4th Circuit, 
September 6, 1988))-and take issue 
with the Commission's conclusion that 
the decision in this case justifies future 
reimposition of a trusteeship 
requirement. The Commission continues 
to believe that uncertainties remain with 
respect to interpretation of this and 
similar decisions. Consequently, if the 
Commission concludes that future 
conditions warrant reinstitution of the 
trusteeship requirement, it will reopen 
this issue for reconsideration. If the 
Commission does make such a decision, 
however, it will provide ample 
opportunity for public comment at that 
time. Because no provision of this final 
rule is affected by these concerns, the 
Commission proposes no further 
discussion or action at this time. 

The second issue raised by several 
commenters concerns how the 
Commission might address possible 

· increases in accident cleanup costs 
resulting from inflation or other factors. 
Commenters expressed the opinion that 
there is insufficient experience from 
which to develop an effective formula to 
estimate future accident cleanup costs. 
Furthermore, such a formula would not 
be able to account for advances in 
technology that might reduce future 
costs. Commenters suggest that rather 
than use a formula to estimate future 
cleanup costs and consequently 
establish future insurance requirements, 
the NRC reevaluate accident cleanup 
costs every 3 to 5 years by conducting 
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specific studies using then-current 
technology. One commenter 
recommended using a simple formula 
based on the Consumer Price Index to 
estimate future cleanup costs. 

Since publication of the proposed rule, 
the NRC's contractor has updated 
NUREG/CR-2601 1 (hereinafter cited as 
Addendum 1) which provided the basis 
for the $1.06 billion in insurance 
currently required. The report found that 
in 1989 dollars, approximately $1.03 
billion would be needed for cleanup 
after a severe accident at a reference 
boiling water reactor. In addition, 
depending on whether a 4 percent or an 
8 percent inflation rate is assumed, an 
additional $186.5 million to $409.9 
million would be needed to cover 
incremental cost escalation during the 
cleanup process. In evaluating these 
costs, the contractor considered labor, 
energy, waste disposal, and nuclear 
insurance as those cost components 
with the greatest potential effect on cost 
escalation. 

Except for nuclear insurance, these 
factors are the same as those used in the 
Commission's decommissioning rule, 
although the relative weights of the 
factors vary (53 FR 24018, June 27, 1988) 
(See 10 CFR 50.75(c)(2)). The 
Commission notes, however, that 
commenters had ample opportunity to 
evaluate and comment upon the 
technical studies that the NRC used as 
the basis for its decommissioning 
requirements. No such opportunity has 
been available heretofore for Addendum 
1. Consequently, the Commission 
concludes that the public interest would 
best be served if the issue of whether 
and to what extent the amount of 
accident cleanup insurance should 
increase is deferred pending public 
comment on Addendum 1. As part of its 
conclusion, the Commission further 
notes that most licensees already carry 
accident cleanup insurance in amounts 
that exceed the maximum amount 
predicted by the formula in Addendum 
1. Thus, there is no compelling health or 
safety reason to increase the required 
amount of insurance in advance of 
public comment. Concurrently, the 
Commission believes that the public 
comments on Addendum 1 will enable 
the Commission to make more informed 
decisions in connection with any future 

1 "Technology, Safety and Costs of 
Decommissioning Reference Light Water Reactors 
Following Postulated Accidents-Addendum 1," 
Pacific Northwest Laboratory, to be published. This 
report will be available by approximately May 1990 
for purchase from the U.S. Government Printing 
Office, P.O. Box 37082. Washington. DC 20013-7082. 
A notice of availability will be published. 



PART 50 STATEMENTS OF CONSIDERATION 

rulemaking proceeding to increase the 
amount of required insurance. 

Individual commenters also have 
raised specific concerns with the 
proposed rule. These concerns include 
the stabilization priority threshold, the 
60-day priority period, and the cleanup 
plan. One commenter indicates that, 
pursuant to proposed 10 CFR 
50.54(w)(4)(i), insurance proceeds would 
only be required to be dedicated to 
stabilization and decontamination if the 
estimated costs exceeded $100 million. 
Further, this priority would initially 
apply to stabilization costs for 60 days 
and could be extended in 60-day 
increments. Within 30 days after the 
reactor is stabilized, the licensee is 
required to submit a cleanup plan which 
must be approved by the Director of the 
Office of Nuclear Reactor Regulation. 
This commenter also suggests that the 
rule should clarify (a) whether the NRC 
or the licensee provides the cost 
estimate, and (b) how the Director of the 
Office of Nuclear Reactor Regulation 
determines the length of the 
stabilization priority and the criteria for 
approving the cleanup plan. 

The NRC believes that these and 
similar issues have been discussed in 
previous rulemaking and that additional 
specificity may be cumbersome and 
counterproductive. The Commission 
clearly intends to rely on licensees to 
prepare initial cost estimates of 
accidents, although it is conceivable that 
the Commission could prepare its own 
confirmatory estimates if unusual 
circumstances warranted. Furthermore, 
a cut-off figure of $100 million represents 
a relatively minor accident where the 
availability of funds would not, as a 
practical matter, be at issue. Thus, it is 
very unlikely that the Commission 
would dispute estimates unless they 
significantly exceeded $100 million. 
Further, § 50.54(w)(4)(i) explicitly 
defines what constitutes stabilization. 
Therefore, it is unlikely that serious 
disagreements would arise concerning 
when a reactor is stabilized. 

However, if disputes over 
stabilization should arise, the 
Commission's Rules of Practice under 10 
CFR part 2 provide adequate procedures 
to resolve them. Similarly, part 2 
procedures are also available to resolve 

, disputes that may arise over the content 
of cleanup plans. The Commission notes 

i that the proposed rule was drafted in 
response to the suggestions of 
petitioners representing most power 
reactor licensees and their insurers. The 
petitioners did not raise these specific 
issues in their petitions or in comments 
on the proposed rule. Consequently, the 
Commission concludes that the 

suggested changes to the proposed rule 
are not needed. 

One commenter takes issue with the 
following statement in the Regulatory 
Analysis published in connection with 
the proposed rule: "Although the effect 
of these formulas, if developed and 
adopted, would be to increase the 
required amount of insurance for some 
licensees, there should be little impact 
on insurance costs to licensees because 
almost all licensees buy the maximum 
amount of insurance available" (54 FR 
46624, at p. 46628, November 6, 1989). 
This commenter states that, "This may 
have been true in the past, however we 
do not agree with this assessment. In 
fact, we did not automatically purchase 
the maximum amount of insurance 
available this year following an increase 
in available coverage." 

Notwithstanding this commenter's 
decision not to buy additional insurance, 
the Commission notes that the maximum 
amount of insurance currently offered 
exceeds by a significant margin the 
amount that would be required if the 
maximum figure suggested in Addendum 
1 were adopted. Most licensees 
currently purchase substantially more 
than this maximum. Thus, the 
Commission stands by the statement in 
question. 

These amendments provide relief from 
restrictions under regulations due to 
take effect on April 4, 1990. Therefore, 
pursuant to 5 U.S.C. § 553(d)(l), the 
Commission is making the rule effective 
on the date of publication in the Federal 
Register without the customary 30-day 
waiting period. 

III. Finding of No Significant 
Environmental Impact; Availability 

Noting that the text of the final rule is 
identical to that of the proposed rule, the 
Commission has reviewed the 
environmental assessment and finding 
of no significant environmental impact 
published in the Federal Register on 
November 6, 1989 (54 FR 46624, at 46627) 
in connection with the proposed rule. 
On the basis of that review, and after 
considering the public comments and 
determining that such comments do not 
affect the conclusion reached in the 
earlier finding of no significant impact, 
the Commission has concluded that this 
amendment to 10 CFR 50.54(w) is not a 
major Federal action significantly 
affecting the quality of the human 
environment, and therefore, an 
environmental impact statement is not 
required. 

The environmental assessment and 
finding of no significant impact on 
which this determination is based are 
available for inspection and copying at 
the NRC Public Document Room, 2120 L 
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Street, NW. (Lower Level), Washington, 
DC. 

IV. Paperwork Reduction Act Statement 

This final rule amends information 
collection requirements that are subject 
to the Paperwork Reduction Act of 1980 
(44 U.S.C. 3501 et seq.). The final rule 
has been referred to the Office of 
Management and Budget for review and 
approval. 

Public reporting burden for this 
collection of information is estimated to 
average 2,000 hours per response, 
including time for reviewing 
instructions, searching existing data 
sources, gathering and maintaining the 
data needed, and completing and 
reviewing the collection of information. 
Send comments regarding this burden 
estimate or any other aspect of this 
collection of information, including 
suggestions for reducing this burden, to 
the Information and Records 
Management Branch (MNBB-7714), U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555; and to the 
Paperwork Reduction Project (3150-
0011 ), Office of Management and 
Budget, Washington, DC 20503. 

V. Regulatory Analysis 

On November 6, 1989, the Commission 
published in the Federal Register (54 FR 
46624) a proposed rule to amend 10 CFR 
50.54(w). The rule was developed in 
response to three petitions for 
rulemaking. Notice of receipt of these 
petitions was published in the Federal 
Register on September 19, 1988 (53 FR 
36335). These petitions sought 
clarification of the stabilization and 
decontamination priority provisions and 
rescission of the trusteeship provisions 
currently contained in 10 CFR 50.54(w). 
The petitions further stated that the 
trusteeship provisions may actually 
have an effect counter to their intended 
purpose by delaying the payment of 
claims and thus possibly the cleanup 
process. The rule developed in response 
to the petitions for rulemaking should 
help clarify the mechanism by which 
accident cleanup funds may be 
guaranteed to be used for their intended 
purpose. Even without formal 
stabilization and decontamination 
priority and trusteeship provisions, the 
NRC has authority to take appropriate 
enforcement action to order cleanup in 
the unlikely event of an accident. By 
rescinding the trusteeship requirement, 
the Commission would be eliminating 
licensees' costs to obtain trustee 
services. Thus, the rule will not create 
substantial costs for licensees. 

The rule will not have significant 
impacts on State and local governments 
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and geographical regions, on the 
environment, or create substantial costs 
to the NRC or other Federal agencies. 
The foregoing discussion constitutes the 
regulatory analysis for this rule. 

VI. Regulatory Flexibility Certification 

As required by the Regulatory 
Flexibility Act of 1980 (5 U.S.C. 605(b)), 
the Commission certifies that this final 
rule does not have a significant 
economic impact upon a substantial 
number of small entities. The rule only 

. affects licensees of nuclear power 
plants. None of the holders of these 
licenses fall within the scope of the 
definition of "small entities" set forth in 
the Regulatory Flexibility Act or the 
'Small Business Size Standards set out in 
regulations issued by the Small Business 
Administration at 13 CFR part 121. 

VII. Backfit Analysis 

The NRC has determined that the 
backfit rule, 10 CFR 50.109, does not 
apply to this rule because this rule will 
not impose a backfit as defined in 
§ 50.109(a)(l). Therefore, a backfit 
analysis is not required for this rule. 

List of Subjects in 10 CFR Part 50 

Antitrust, Classified information, Fire 
protection, Incorporation by reference, 
Intergovernmental relations, Nuclear 
power plants and reactors, Penalty, 
Radiation protection, Reactor siting 
criteria, Reporting and recordkeeping 
requirements. 

For the reasons set out in the 
preamble and under the authority of the 
Atomic Energy Act of 1954, as amended, 
the Energy Reorganization Act of 1974, 

. as amended, and 5 U.S.C. 552 and 553, 
the NRC is adopting the following 
amendment to 10 CFR part 50. 

. 55 FR 29181 
1Published 7 /18/90 
.Ef(ective 8/17 /90 

Storage of Spent Fuel in NRG­
Approved Storage Casks at Power 
Reactor Sites 

See Part 72 Statements of Consideration 

. 56 FR944 
Published 1/10/91 
·Effective 1/10/91 

Operations Center Area Code 
Telephone Number Change 

See Part 20 Statements of Consideration 
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56FR22300 
Published 5/15/91 
Effective 6/14/91 

1 o cm Part so 
RIM 3.150-AD01 

Fracture Toughness-Requirements for 
Protection Against Pressurized 
Thermal Shock.Event& · 

AOENCY:-NucleM" Regu-l'atory 
-Commissiom : · 
ACTION: Finatrule. 

SUMMARY:·The Nucl'ear Regulatory· 
Commission, (NRCJ'· is amending rt8' 
regulations·for·light-water nuclear 
power plants·tochange the procedure 
fOl"calculatin1rthe·amount ofradiation 
embrittlement that a· reactor vesse~ 
reeeiws. Toe-pressunzed thermaFshock 
rule-(P'l'Srule)'establfshes a screening 
criterion. This criterion limits the 
amount of embrittlement ofa:reactor 
vessef beltline1materiaV beyond' which . 
the plant cannot contiilue:to.operate: 
without justifu:ation based:on a,pbmt­
specific: analysis. T-he final, amendment 
does not change-the screening criterion. 
The E"l'S rnle,aht0: prescribe&', the­
procedure. that must' be used. for 
calculating: the,amount of. embrittlement. 
for, comparison to the-.screening 
criterion. The finalamendment·updates 
the pnocedure-.and·makes.it consistent 
wi:th. the,one-gi·ven in Regulatory Guide 
1.99, Revision 2, published.in, Muy-1988. 
EP.FECTIVE:DAiTE:: June 14..1991~ 
FO~ll'JHl!R- INl'ORMATION' COllfT'AC'I': 
Allen t. Hiser; Jr;, Division-of 
Engineering; Office of Nuclear 
Regulatory Reseamh; U.S. Nuclear 
Regulatory Commission, Washington;. 
DC 20555; Telephone: f301J ·192-3988. 
SUPPLEMENTARY INF.ORMATION~ 

. ·~. 
Background 

Pressurized thermal shock events are 
system transients in. a pressurized water 
reactor (PWRl that can cause severe 
overcooling followed by immediate 
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repressurization to a high level. The 
thermal stresses caused by rapid cooling 
of the reactor vessel inside surface 
combine with the pressure stresses to 
increase the potential for fracture if an 
initiating flaw is present in low 
toughness material. This material may 
exist in the reactor vessel beltline, 
adjacent to the core, where neutron 
radiation gradually embrittles the 
material during plant lifetime. The 
degree of embrittlement depends on the 
chemical composition of the steel, 
especially the copper and nickel 
contents. 

The toughness ofreactor vessel 
materials is characterized by a 
"reference temperature for nil ductility 
transition" lRTNDTl, which is determined 
by destructive tests of material 
specimens. For many reactors now in 
operation, toughness of the beltlinc 
materials at room temperature is low. 
As temperature is raised, toughness 
increases slowly at first; but at the 
temperature defined· as RT NDT• toughness 
begins to increase much more rapidly. 
The transition in toughness from low 
values to high th1,1.t takes place above 
RT NDT means that vessel materials are 
quite tough at normal operating 
temperatures. Radiation embrittlement 
moves RTNDT to higher temperatures. 
Correlations based on test results for 
unirradiated and irradiated specimens 
have been developed to calculate the 
shift in RT NDT as a function of neutron 
fluence for various material 
compositions. The value of RT NDT at a 
given time in a vessel's life is used in 
fracture mechanics calculations to 
determine whether assumed pre-existing 
flaws would propagate as cracks when 
the vessel is stressed. 

The Pressurized Thermal Shock (PTS) 
rule, 10 CFR 50.61, adopted on July 23. 
1985 (50 CFR 29937), establishes a 
screening criterion. This screening 
cl'iteriori establishes a limiting level of 
embrittlement beyond which operation 

. cannot continue without further plant­
specific evaluation. The screening 
criterion is given in terms of RT NDT• 
calculated as a·function of the copper 
and nickel contents of the material and 
the neutron fluence according to the 
procedure given in the PTS rule. and 
called RT Pl'S to distinguish it from other 
procedures for calculating RT NDT· 

The PTS rule requires each PWR 
licensee to report the results of the 
calculations of predlcted RT ns values 
for each beltline material (including the 
copper, nickel and fluence values that 
pmvided the basis for the calculations) 
from the time he submits his report to 
the expiration date of the operating 
license (EOI.). The PTS rule further 

provides that if RTPTs for the controlling 
material is predicted to exceed the · . 
screening criterion before EOL,,the 
licensee should ·submit plans and a 
schedule for flux reduction programs 
that are reasonabll( practicable to avoid 
reaching the screening criterion. Finally, 
the PTS rule requires licensees of plants 
that would reach the screening criterion 
before EOL despite the flux reduction 
program to submit a plant-specific 
safety analysis justifying operation 
beyond the screening criterion. The 
licensee must submit the.analysis at · 
least 3 years before the plant is· 
predicted to reach that limit. Regulatory 
Guide 1.154, "Format and Content of 
Plant-Specific Pressurized Thermal .: . 
Shock Safety Analysis Reports for · 
Pressurized Water Reactors" provides 
guidance for the preparation of the 
report and describes acceptance criteria 
that the NRC staff would use. 

In response to the PTS rule, the 
licensees of operating reactors have 
submitted the fluence predictions.1md 
material composition data and these 
have now been accepted. Of greater·· 
importance are ~he flux reduction_ 
programs that have b.een undertaken by 
licensees for those plants having high . 
values of RT Prs• · · · · 

On December 26, 1989 (54 FR 52946), 
the Commission published the proposed 
rule to change the procedure for· 
calculating RTPTS to reflect recent 
findings that embrittlement is occurring 
faster than predicted by the PTS rule for 
some reactor vessel materials. Although 
the PTS rule was adopted on July 23, 
1985, the procedure for calculating RTPTS· 
was developed in 1981-1982 and not · 
updated because a number of licensees 
were using the 1982 formulations as the 
basis for flux reduction programs. · 
Meanwhile, plant surveillance data 
were being added to the data base !lnd 
there were extensive new and more 
accurate correlations made. These 
culminated in Revision 2 to Regulatory 
Guide 1.99, "Radiation Embrittlement of 
Reactor Vessel Materials;"' published·in 
May 1988. Revision 2 provides the basis 
for pressure-temperature limit 
calculations. Peer review. of the new 
correiations was provided by the public 
comments on Revision 2. · 

In the regulatory analysis prepared for 
Revision 2, and repeated in the 
regulatory analysis for this amendment, 
the NRC evaluated the impact of 
amending the PTS rule to be consistent 
with the Guide. Copper and nickel 
contents and fluence values for each 
PWR reactor vessel were taken from the 
PTS submittals from licensees. When 
the values of RTPl'S were recalculated 
using these.quantities and the procedure 
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developed for Revision 2, the results 
were higher for approximately half the 
vessels, including three vessels where 
the value may be over 60°F higher than 
previously thought. This would increase 
the probability of PTS-induced vessel 
failure by a factor of at least 30 for those 
plants. 

The NRC believes these changes in 
the nonconservative direction are 
greater than can be absorbed by the 
uncertainties believed to exist and taken 
into account by the NRG.when the 
RT M's-based screening limit was set. (A 
margin of 48°F is added in the 
calculation of RT Prs to cov:er not only 
the uncertainty in the formula for 
embrittlement but also the uncertainties 
in the copper, nickel, and fluence values 
entered in the formula.) Based on this 
new information, the probability of 
reactor vessel failure by fracture.during 
a PTS event is presently higher in some 
vessels than the probability based.on 
the procedure for calculating RTPTs 
which is given in the present PTS rule. 
Moreover, a few of those reactor vessels. 
will reach the screening criterion in the 
1990.'s, Thus, the current PTS rule needs 
to be amended. 

A 75 day comment period expired on 
March 12, 1990. Comments were 
re.ceive!f from 15 respondents; · 

· Summ~ry of Public Comments 

The'proposed amendments have been 
modified in response to the comments 
received and will be published in final 
form, as modified, to.become effective 
30 days after publication of this final 
rule. Changes were made in response to 
the public comments to introduce 
flexibility and technical improvement in 
the calculation of RTPl'S by requiring 
consideration of the plant-specific 
surveillance data and operating 
conditions when they would have a 
significant effect on the date the 
screening criterion would be reached. 
Another change was made to loosen the 
reporting schedule for licensees whose 
reactor vessels will not become highly 
embrittled. A summary of the public 
comments and staff responses follows; 

1. Validity of a Limited Revision 

Seve:al comments questioned broad 
issues in the PTS rule and urged that a 
limited revision not be undertaken. 
Some comments said that the screening 
criterion should be raised (made less 
cons~rvative) because they.believed 
that the calculated probability of 
fracture would be reduced if the new 
embrittlement formula was substituted 
for the old in those calculations. Other 
comments pointed out changes in the 
assumptions about flaw size and 
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location, as weU as updated information 
a bout the expected severity and 
frequency of PrS transients as .. reasons 
to revisit the· screening criterien. Still 
other comments questioned tlie·use of a 
single parameter; RT PTS• in the screening 
criterion and asked for consideration of 
a multiparameter criterion. 

Staff Response. 

A general response to the comments is 
as follows. Fil'St, the- scope of-the 
proposed'amendment ts-nan-ow: to 
make technical- corrections in the 
embrittlement formula for calculation of 
RTPTS values to·eompare·to the 
screening· criterion·, A general revision• of 
tlte PTS-ruie mu&t wait until further 
research is done. Second, the screening 
criterion is not: a, safety limit. It is a­
tripwire which triggers· a plant--specific 
safety· analysis; i.e., it: defines which 
licensees need· to·do that analysis and 
when it should be done,.Thi'rd, the 
screening criterion is not linked directly 
to a predicted frequency· of through-wall 
cra11:king. Only when the plant-specific 
analysis is dene (using plant-specific 
systems: and· fFacture parameters) is- the 
criterion for continued operation• based 
on a through-wall crack·frequency of 
sx10-• per reactor year. It is Regulatory 
Guide 1.154, "Format' and Content of 
Plant-Specific Pressurized Thermal 
Shock Safety Analysis Reports for 
Pressurized Water Reactors" (not 10 
CFR 50.61) which s.tates that this 
frequency is the staff'a primary 
acceptance criterlon,for-continued 
operation. 

In specific response' to• the issue· of 
conservatism, the-Regulatory Analysis 
for the proposed rule· summarized the 
resuttllo of some studies of the effects- on 
through~waU crack frequency·when 
calculated-using the·proposed 
embrittlement formula, instead·of· the· 
one used:in· me, origina.t. P'J.'S",rule·and­
Monte Carlo,analyses done·earlier; 
These· studies showed tha-Mhe PTS rule· 
is more conservative· than previously 
thought-for some accident scenarios; but. 
not for alt The results: did not justify 
raising the screening criterion. 

2. Alternative Use of P1a~t0 Specific 
Survemance Data. 

Eleven· out ofl fifteen comments urged 
the addition ofthis alternative to the 
proposed RTrn· calculation method 
based on copper and- nickel contents 
and fluence, noting that this alternative 
is allowed in caTculating pressure­
temperature limit1J usihg•RG. 1.99, 1 The 

'Radiution E'mbritUement or Reactor Vessel' 
Materiuls. Regulatory Guide 1'.99, Rcvi•ion 2. May. 
1968. 

strongest need for this, altemative is for 
plants nearing the screening criterion. In· 
the plant-specific PRA [probabilistic risk 
analysis} required as the basis. for 
all owing a. plant t0. operate beyond the 
screening criterion, any embrittlement 
information may be'used if justification· 
is· given. Noting this, commenters said 
that the use of plant-specific 
surveillance data would in some cases 
make the PRA result& favorable: 
therefore, lt-should'be permissible·to use· 
such data in caleutating· RTm. thereby 
avoiding the·time-and,expense of:the 
PRA analysis. · 

Staff Response 
The proposed amendment to the PTS 

rule is prescriptive.on' the issue of 
calculating·RTPl'S• becrause not many 
plants meet the criteria ,for- "credible" 
surveillance data. given in. lil..G. 1.99-in all 
respects and because- the criteria are 
somewhat. subjective, Lengthy disputes 
over credibility are anticipated, based 
on experience' in- applying R.G. 1.99 
elsewhere .. Moreover. in many cases 
there is a, difficult choice to. be made 
between reliance on,a very small 
amount of pla-nt-&pecific surveillance 
data, or a cali:ule\ed value,based on a 
large data base of specimens,most of 
which were irmdiated in other reactors. 

Nevertheless, in response· to· the 
widespread comments, it:is agreed that 
there is need for some flexibility in the 
PTS·rule to permit consideration of all 
available information~A.new pw:agraph· 
(b)(~).has been. aElded and the existing. 
paragFaphs (b){;J} through. (b)(J}).have­
been,renwnbered. .The. intent of the new 
paragraph (b )(3,) is to provide ~xibility 
fo[ use in two kinda of.special 
situations. Commenters dwelt on the 
situation where surveillance data 
showed. the vessel to, be sismficantl.y 
less embrittled than indicated .by; the : 
proposed embrittlement formula. In the. 
other situation.. there.is iruormation from 
surveillance data or other. information, 
such. as the operating; tempeira ture ohhe­
reactor vessel that shows the vessel. 
may be significantzy IDOl!e:embrittled 
than calculated by the proposed rule. 2 

Thus.. some·flexibility has been added,to 
the rule to ensure that. significant 
information is not ignored. 

Several of the commenter& on this 
issue recommended that Position C 2, 
· 'Surveillance Data. Available," as well 
as the criteria for credibility of the 
sur.veillance data, given. in. R.G. 1.99, be 
incorporated in the PTSrule in total. 

~Tb& irradiation temp&fflture& represented in the 
data baae that. waa correlated ta obtain the,forraule 
in the PTS.rute range,Hrom 525 to 590·degrees 
Fahrenheit. Operatio1J below thet·lemperature ranee 
is considered to cause mare embrittl&ment. 
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The staff has rejected this suggestion in 
an effort to keep· the implementation of 
the PTS- rule. as.-simple as po&Sible. It is 
anticipated that only·those· lli::ensees . 
who11e vesselil areapproaching•the· 
screening criterion: would make- use of 
paragraph (b)(3'). Its use requires. review 
and approvat by·tlJe.staff.at, which time 
the guidelines in: R.G. 1.99 may be 
appropriate. butnotnecessarily so. 

3. U&e of'Measured Values af RT= 

Sevei:al· comment& said: that the 
changes iii wordill8 of the.requirement 
in paragraph (b)(2)(i) that "measure_d 
values mustbeusedifava±lable ..... 
represented Bl change i.D! the rule, which 
reduced ifs flexibility; 

Staff Response 

There is: !IO• change in intent. The 
words, were· changed in the proposed· 
rule ta remove any ambiguity: A further 
clarification wumade in the·fina-J.rule 
by adding the words·"if credible-values 
are available.'.· The intent ilr. to,allow a 
licensee. to offer justification for not. 
using, a. parlicular measured. value if he 
does-not have confide.nee: indL 

4. Only a Few Plants are Affected' 
Significantly, burthe Proposed Rule 
Adds a Regulatory Burden on A1Iand a 
Public.Relations Burden Also-

The proposed. PTS rule "reordel'S" the 
list of reactor vessela·in: terms- of their 
sensitivityfo:l?TS:events, and shoul&be 
revised to reduce these impact& by 
incmasing flexibiliqr in the requiJ:ements 
or by:·a:multiparameterapproack 

Staff Response 

To limi.t:tbe effortrequired:by·the· 
industry, the PTS rule prescribes 11 

screening:criterion to,separate·out those 
plants that should.do,the-PRA analysis, 
based on,tludeveLof.embrittlement of 
the reacto11 vessels,.ii.e .. : the.rule· 
describes,who:should do, the. analysis, 
and when: they should do, it' .. Yet. the 
foregoihg:comments, request•. that either 
some kind,oHntermediate·screening 
procedure ~establishi!d that considers 
several: pal'ameters, instead of. only 
RT m, or- that.the, objective should be 
acg?mpli.shedt b:,t intltoducing flexibility 
int!, the-rule, 

The: staffhanejected the,suggestion 
of a "mini-PRA:'' as an.intennediate 
procedure,. because that opens; the door 
to very misleading·coaclusions. When 
the, P1'S rule. was-.in the, early formative 
stages, there,were proposala·.for:a 
deterministic-criterion.However. it.soon 
became,clear that there wus,no way to 
choose.the·design transient from,among 
the array of transients, of-increasing 
severity but lower frequency. Extending 
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this reasoning to PRAs, the staff 
concludes that a partial PRA is 
inappropriate. These comments have 
been rejected, but paragraph (b)(l) has 
been modified to:reduce the reporting 
burden for all plants except those 
expected to reach the screening criterion 
before the end of their operating life. 
These modifications are in addition to 
the amendments to paragraph (b)(l) that 
were published in the proposed rule to 
simplify the reporting. requil'ements. 

5. Use of "Adequate Protection" 
Exception to the BackfitRule 

One comment said that flexibility in 
granting exemptions to the rule or 
exceptions to the required submittal 
schedules would be i'educ·ed if exception 
was taken to the backfit rule (10 CFR 
50.109) on the basis that the 
amendments to the PTS rule were 
needed to provide adequate protection 
to the health and safety of the public. 

Staff Response 
The staff has continued to cite 

"adequate protection," because it 
believes that the amendment to the PTS 
rule is necessary·to assure that there is 
no undue risk to public health and 
safety from pressurized thermal shock. 
Characterizing the amendment as 
"necessary lo assure adequate 
protection" does not preclude the NRC 
from granting exemptions to the rule, so 
long as licensees propose alternatives 
which assure adequate protection. The 
staff also notes that the PTS rule, 
paragraphs (b)(5), (b)(6) and (b)(7), 
provides procedures for the kind of . 
case-by-case review that would 
normally be the basis for an exemption. 
There is even what amounts to an 
appeal procedure in paragraph (b)(7) 
whereby a licensee whose plant-specific 
analysis and proposed corrective 
actions are not approved can again 
request consideration of additional 
modifications to equipment, systems 
and operation or the facility in addition 
to those previously proposed. 

Finding of No Significant Environmental 
Impact 

The Commission has determined 
under the National Environmental Policy 
Act of 1969, as amended, and the 
Commission's regulations in subpart A 
of 10 CFR part 51, that. this rule is not a 
major Federal action significantly 
affecting the quality of the human 
environment and therefore an 
environmental impact statement is not 
required. 

The PTS rule is one of several 
regulatory requirements the function of 
which Is to ensure reactor vessel 
integrity. This amendment to the PTS 

rule updates the procedure for 
calculating the level of embrittlement of 
the reactor vessel beltline as a result of 
neutron radiation. Use of the updated 
procedure will not result in any adverse 
changes in power level, effluents, or 
other operational' characteristics of a 
nuclear power reactor. Therefore, this 
rule is not expected to have any 
significant effect on the environment. 
Moreover, since the use of-the updated 
procedure is likely to result in more 
·accurate and conservative predictions of 
transition to nil ductility, the i:isk of an 
accident and attendant environmental 
consequences is likEly to be reduced 
under the new amended rule. 

The environmental assessment and 
finding of 110 significant impact on . 
which this determination is based are 
available for inspection at the NRC 
Public Document Room, 2J.,20 L Street 
NW. (Lower Level), Washington, DC .. 
Single copies of the environmental 
assessment and the.finding of:no 
significant impact are available from 
Allen L Hiser, Jr.,.Division of 
Engineering. Office of Nuclear 
Regulatory Research,.U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555, Telephone:,(301) 492.-3988. 

Paperwork Reduction Act Statement 
This rule amends information 

collection requirements that are subject 
to the Paperwork Re~uction Act of ~80 
(44 U.S.C:3501 et seq.). These 
information collection requirements 
were approved by the Office of · 
Managementand'Budgl!I AP,proval No. 
3150-0011. . 

Public reporting burden for this 
collection of information is estimated to 
average approximately 331 hours per 
response, including time for reviewing 
instructions, searching existing data 
sources, gathering and maintaining the 
data needed, and completing.and 
reviewing the collection of information. 
Send comments regarding thi's burden 
estimate or any other aspect of'this 
collection of information, including 
suggestions for reducing this burden. to 
the Information and Records 
Management Branch (MNBB-7714), 
Di vis ion of Infonna lion Support 
Services, Office of Information 
Resources Management. U.S. Nuclear 
Regulatory Commission, Washington. 
DC 20555; and lo the Desk Officer, 
Office of Information and Regulatory 
Affairs, NEOB-3019 (3150-0011), Office 
of Management and Budget, 
Washington. DC 20503. 

Regulatory Analysis 

The NRG staff prepared a regulatory, 
analysis for the final rule, which 
describes the factors and alternatives 
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considered by the Commission in 
deciding to propose this rule.-

A copy of the regulatory analysis is 
available for inspection and copying for 
a fee at the NRC Public Document 
Room, 2120 L Street NW. (Lower Level), 
Washington, DC 20555. Single copies of· 
the analysis may be obtained from Allen 
L. Hiser, Jr., Office of.Nuclear 
Regulatory Research, U.S. Nuclear 
Regulatory Commission. Washington,· 
DC 20555,. Telephone·(301}492--3988. 

Regulatory Flexibility Act Certification 

As required by the Regulatory 
Flexibility Act, 5 U.S.C. 605(b), the 
Commission certifies that this rule does 
not have a significant economic impact 
on a substantial number of small 
entities. This·rule specifies minimum 
fracture· toughness properties of 
irradiated pressure vessel-materials to 
ameliorate the effects of PTS events on 
nuclear facilities licensed under the 
provision·oflO CFR 50.21(b) and 10 CFR 
50.22. The companies that own these 
facilities do not fall within the scope of 
the definition of"small.entities" as set 
forth. in the Regulatory Flexibility Act or 
the Small Business· Size Standards in 
regulations issued' by the Small'Businesil 
Administration at 10 CFR part 121. 

Backfit Analysis 

The NRC has concluded, on the basis 
of. the documented evaluation required 
by w CFR 50.109(a)(4), that the backfit 
re(luiremente contained in this 
amendment are necessary to ensure that 
the facility provides adequate protection 
to the public health and· safety, and, 
therefore, that a backflt analysis is not 
required and the cost-benefit standards 
of 10 CFR 50.109(a){3) do not apply. The 
documented evaluation given in the 
regulatory analysis includes a· statement 
of the objectives of and reasons for the 
backfits that would be required by the 
rule and sets forth the basis.for the 
NRC's conclusion that these·backfits are 
not subject to the cost~benefit sta1Jdards 
oflO CFR 50.109(a)(3). 

List of Subjects in 10 CFR Part 50 

Antitrust, Classified information, 
Criminlfl penalties, Fire prevention, 
Incorporation by reference, 
Intergovernmental relations, Nuclear 
power plants and reactors. Radiation 
protection, Reactor siting criteria,. 
Reporting and recordkeeping 
requirements. 

For the reasons set ·out in the 
preamble and under the authority of the 
Atomic Energy Act of 1954, as amended, 
the Energy Reorganization Act of 1974, 
and 5 U.S.C. 553, the NRC is adopting 
the following amendments to 10 CFR 
part 50. 
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56 FR 23360 
Published 5/21 /91. 
Effective 6/20/91 

Standards for Protection Against 
Radiation 

See Part 20 Statements of Consideration 

56 FR 31306 
Published 7/10/91 
Effective 7 /10/96 

10 CFR Part 50 

RIN 3150-ADOO 

Monitoring the Effectiveness of 
Maintenance at Nuclear Power Plants 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Commission is amending 
its regulations to require commercial 
nuclear power plant licensees to monitor 
the effectiveness of maintenance 
activities for safety significant plant 
equipment in order to minimize the 
likelihood of failures and events caused 
by the lack of effective maintenance. 
The Commission believes that, to 
maintain safety, it is ne

0

cessary to 
monitor the effectiveness of 
maintenance, and take timely and 
appropriate corrective action, where 
necessary, to ensure the continuing 
effectiveness of maintenance for the 
lifetime of nuclear power plants, 
particularly as plants age. The final rule 
requires that licensees monitor the 
performance or condition of certain 
structures, systems and components 
(SSCs) against licensee-established 
goals in a manner sufficient to provide 
reasonable assurance that those SSCs 
will be capable of performing their 
intended functions. Such monitoring 
would take into account industry-wide 
operating experience. Where monitoring 
proves unnecessary, licensees would be 
permitted the option of relying upon an 
appropriate preventive maintenance 
program. Licensees will be required to 
evaluate the overall effectiveness of 
their maintenance programs on at least 
an annual basis, again taking into 
account industry-wide operating 
experience, and adjust their programs 
where necessary to ensure that the 
prevention of failures is appropriately 
balanced with the minimization of 
unavailability of SSCs. Finally, in 

_performing monitoring and maintenance 
activities which require taking 
equipment out of service, licensees 

should assess the total plant equipment" 
that is out of service and determine the 
overall effect on the performance of 
safety functions. 
EFFECTIVE DATE: The final rule will 
become effective July 10, 1996. However, 
the information collection requirements 
contained in 10 CFR 50.65 are not 
effective until the NRC publishes the 
Office of Management and Budget 
(0MB) clearance in the Federal Register. 
FOR FURTHER INFORMATION CONTACT: 
Robert Riggs, Office of Nuclear 
Regulatory Research, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555, (301) 492-3732. 

SUPPLEMENTARY INFORMATION: 

Background 

On March 23, 1988 (53 FR 9430), the 
Commission published a final Policy 
Statement on Maintenance of Nuclear 
Power Plants. In the Policy Statement, 
the Commission stated that it expected 
to publish a notice of proposed 
rulemaking and provided the general 
framework for the proposed rule. On 
November 28, 1988 (53 FR 47822), the 
Commission published a notice of 
proposed rulemaking to require 
commercial nuclear power plant 
licensees to implement a maintenance 
program to reduce the likelihood of 
failures and events caused by the lack 
of effective maintenance. In support of 
this rule, the Commission published a 
draft regulatory guide on maintenance 
on August 17, 1989 (54 FR 33988) for 
public comment. On December 8, 1989, 
the Commission issued a revised policy 
statement on maintenance (54 FR 50611) 
that stated the Commission's intention 
to hold rulemaking in abeyance for 18 
months while it monitored industry 
initiatives and improvements and to 
assess the need for rulemaking in the 
maintenance area at the end of the 18 
month period. 

On April 13, 1990, in response to a 
Commission request, the staff forwarded 
the following four proposed criteria to 
be used in determining the need for 
maintenance rulemaking: 

Criterion 1-Licensees have 
effectively implemented an adequate 
maintenance program or are committed 
to and proceeding towards this goal. 

Criterion 2-Licensees exhibit a 
favorable trend in performance related 
to maintenance. 

Criterion 3-Licensees are committed 
to the implementation of a maintenance 
performance standard acceptable to the 
NRC. 

Criterion 4-Licensees have in place 
or are committed to an evaluation 
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program for ensuring sustained 
performance in the maintenance area. 

On May 25, 1990, the Commission 
approved these criteria and advised the 
staff that additional factors which may 
influence the Commission in 
determining the need for maintenance 
rulemaking were: (1) The ability to 
enforce maintenance programs or 
standards; (2) the presence of a 
strengthened commitment by the 
industry to monitor equipment 
performance to identify problematic 
components, systems, and functions, to 
conduct root cause analysis, to track 
corrective actions, and to feedback 
information into the maintenance 
program; and (3) provision of a 
mechanism by which the NRC could 
verify the effectiveness of the program. 

On May 23, 1990, the Commission 
directed the staff to develop a second 
proposed rule that would be reliability­
based. In addition, the Commission 
directed the staff to develop two 
procedural approaches for 
implementation of a rule. The first 
implementation approach, which 
allowed licensees to use an alternate 
NRC approved maintenance standard, 
was incorporated into both rules. The 
second approach was to include 
conceptual considerations for 
application of a maintenance rule only 
to licensees exhibiting poor performance 
in the maintenance area. 

In SECY-91-110 dated April 26, 1991, 
the staff reported the results of the 
stafrs evaluation of the need for 
maintenance rulemaking. The evaluation 
was based upon an assessment of 
licensee progress against the four 
Commission-approved criteria and the 
additional factors identified by the 
Commission. The staff also presented 
for Commission consideration options 
and recommendations pertaining to: (1) 
The issuance of a final policy statement; 
(2) the issuance of a final "process­
oriented" rule and accompanying 
regulatory guide, based upon the 
November 1988 proposed rule, the 
August 1989 draft regulatory guide, and 
public comments received on both the 
proposed rule and draft regulatory 
guide; (3) the issuance of a proposed 
"reliability-based" rule and 
accompanying draft regulatory_ guide; (4) 
the application of a maintenance rule 
only to poor performers. 

Need for a Rule 

The Commission's determination that 
a maintenance rule is needed rests first 
on the conclusion that proper 
maintenance is essential to plant safety. 
As discussed in the Regulatory Analysis 
and the Backfit Analysis for this rule, 
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there is a clear link between effective 
maintenance and safety as it relates to 
such factors as number of transients and 
challenges to safety systems and the 
associated need for operability, 
availability and reliability of safety 
equipment. In addition, good 
maintenance is also important in 
providing assurance that failures of 
other than safety-related SSCs that 
could initiate or adversely affect a 
transient or accident are minimized. 
Minimizing challenges to safety systems 
is consistent with the Commission's 
defense-in-depth philosophy. 
Maintenance is also important to ensure 
that design assumptions and margins in 
the original design basis are either 
maintained or are not unacceptably 
degraded. Therefore, nuclear power 
plant maintenance is clearly important 
in protecting the public health and 
safety. 

The results of the Commission's 
Maintenance Team Inspections (MTls] 
indicated that licensees have adequate 
maintenance programs and have 
exhibited an improving trend in program 
implementation (Criterion 1). However, 
some common maintenance-related 
weaknesses were identified, such as 
inadequate root cause analysis leading 
to repetitive failures, lack of equipment 
performance trending, and the 
consideration of plant risk in the 
prioritization, planning and scheduling 
of maintenance. In general, as evidenced 
by plant operational performance data 
and the results of NRC assessments, the 
industry has exhibited a favorable trend 
in maintenance performance (Criterion 
2). 

With regard to licensee commitment 
to an NRG-approved maintenance 
performance standard (Criterion 3), the 
industry, through NUMARC, expressed 
to the Commission its commitment, in 
general, to the goal of improving 
performance in the area of maintenance. 
The industry asserted that all licensees 
are committed, by virtue of their 
membership in the industry-sponsored 
Institute for Nuclear Power Operations 
[INPOJ, to meeting, or striving to meet, 
the performance objectives contained in 
INPO 90-008, "Maintenance Programs in 
the Nuclear Power Industry." INPO 90-
008 is primarily a compilation of 
preexisting objectives and criteria 
developed by INPO relating to 
maintenance. These objectives and 
criteria largely relate to maintenance 
program content and programmatic 
measures of performance. No written 
commitments were received from 
licensees and the industry-wide 
commitment which was received was at 
best indirect. The Commission believes 

that a sufficient commitment by 
licensees to a maintenance standard 
approved by the NRC has not been 
received. 

With regard to licensees having in 
place or being committed to an 
evaluation program for ensuring 
sustained performance in the area of 
maintenance (Criterion 4), the industry, 
through NUMARC, indicated that all 
licensees will perform a comprehensive 
assessment of their maintenance 
programs against the performance 
objectives of INPO 90-008. These one­
time assessments were to be conducted 
over a four year period. Additionally, 
periodic INPO evaluations which 
include the maintenance area will 
continue to be performed. However, the 
Commission believes that the industry's 
largely programmatic assessments and 
evaluations of licensee maintenance 
programs will not alone suffice. Instead, 
the Commission believes that the 
effectiveness of maintenance must be 
assessed on an ongoing basis in a 
manner which ensures that the desired 
result, reasonable assurance that key 
structures, systems, and components are 
capable of performing their intended 
function, is consistently achieved. 
Further, there is a continuing need for 
feedback of the results of such 
assessments and to factor those results 
into programmatic requirements, where 
assessment results indicate ineffective 
maintenance. 

Considering the above points, the 
Commission is satisfied that the 
industry has been generally successful 
in bringing about substantial 
improvement in maintenance programs. 
Further, the improving trend established 
over the past several years has 
continued. However, the necessity for 
ongoing results-oriented assessments of 
maintenance effectiveness is indicated 
by the fact that, despite significant 
industry accomplishment in the areas of 
maintenance program content and 
implementation, plant events caused by 
the degradation or failure of plant 
equipment continue to occur as a result 
of instances of ineffective maintenance. 
Additionally, operational events have 
been exacerbated by or resulted from 
plant equipment being unavailable due 
to maintenance activities. Under 
existing requirements and industry 
maintenance initiatives, with relatively 
few exceptions, the availabilities of 
safety significant structures, systems, 
and components are _not routinely 
assessed. These events and 
circumstances further attest to the need 
for ongoing results-oriented assessment 
of maintenance effectiveness since, 
together with equipment reliability, 

50-SC-80 

equipment availability is an important 
measure of maintenance effectiveness. 

Regarding the additional factors 
considered by the Commission in 
determining the need for a maintenance 
rule, the Commission believes that there 
exists a need to broaden its capability to 
take timely enforcement action where 
maintenance activities fail to provide 
reasonable assurance that safety 
significant SSCs are capable of 
performing their intended function. With 
regard to the presence of a strengthened 
industry commitment to: Monitor 
equipment performance to identify 
problematic components, systems and 
functions; to conduct root cause 
analysis; to track corrective actions; and 
to feedback information into 
maintenance programs, the Commission 
has determined, based upon the 
weaknesses identified by the MTis and 
the lack of sufficient commitments by 
licensees to a maintenance standard, 
that additional regulatory attention to 
these matters is warranted. Concerning 
the provision of a mechanism by which 
the NRC could verify the effectiveness 
of maintenance programs, neither the 
Commission nor the industry have been 
able to develop overall performance 
indicators which would readily provide 
unambiguous indication of overall 
maintenance effectiveness at any given 
plant. Thus, the Commission's 
consideration of these additional factors 
also weighs in favor of promulgating a 
rule that requires the monitoring and 
assessment of maintenance 
effectiveness. Additionally, 
consideration of these factors leads the 
Commission to conclude that it is 
necessary for such a rule to include 
requirements for corrective action to 
address instances of ineffective 
maintenance, and feedback of the 
results of monitoring and assessment 
into licensee maintenance programs. 

In consideration of the above, the 
Commission has determined that a 
regulatory framework must be put in 
place which provides a mechanism for 
evaluating the overall continuing 
effectiveness of licensee maintenance 
programs, particularly as the plants 
continue to age. As noted previously, 
areas directly related to this issue were 
identified as common weaknesses 
during the NRC's Maintenance Team 
Inspections. These areas included 
inadequate root cause analysis, lack of 
equipment performance trending, and 
lack of consideration of risk in the 
prioritization, planning, and scheduling 
of maintenance. The Commission 
therefore concludes that a rule requiring 
that licensees monitor and assess the 
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effectiveness of maintenance activities 
is necessary. 

In addition to all of the above 
considerations, the Commission's 
conclusion that a rule requiring that the 
effectiveness of maintenance be 
monitored is also predicated on the fact 
that the Commission's current 
regulations, regulatory guidance, and 
licensing practice do not clearly define 
the Commission's expectations with 
regard to ensuring the continued 
effectiveness of maintenance programs 
at nuclear power plants. The 
Commission has many individualized 
requirements relative to maintenance, 
including SSCs in the balance of plant 
(BOP), throughout the regulations. These 
include 10 CFR 50.34(a)(3)(i); 50.34(a)(7); 
50.34[b)[6) (i), (ii), (iii), and (iv); 
50.34(b)(9); 50.34(f)(l) (i), (ii), and (iii); 
50.34(g); 50.34a(c); 50.36(a); 50.36(c) (2), 
(3), (5), and (7); 50.36a(a)(l); 50.49(b); 
50.55a(g); part 50, appendix A, criteria 1, 
13,18,21,32, 36, 37,40, 43,45,46, 52,53; 
part 50, appendix B. More generally, 10 
CFR 50.34(b)(6)(iv) requires licensees to 
address their plans for the conduct of 
"maintenance, surveillance, and 
periodic testing of structures, systems, 
and components." However, there is no 
guidance on exactly what these "plans 
for the conduct of maintenance" should 
include with regard to the monitoring of 
maintenance effectiveness. 

The Commission's rules, guidance, 
and practice also require clarification as 
to what structures, systems, and 
components should be subject to 
maintenance requirements. Although 
§ 50.34(b)[6)[iv) references maintenance 
for "structures, systems, and 
components" without further 
qualification, the guidance in Regulatory 
Guide 1.70, "Standard Format and 
Content of Safety Analysis Reports for 
Nuclear Power Plants-LWR Edition," 
(Revision 3, November 1978) is silent on 
the scope of SSCs that the maintenance 
program should cover (see Regulatory 
Guide 1.70, section 13.5.2). Regulatory 
Guide 1.70 also refers to Regulatory 
Guide 1.33, "Quality Assurance Program 
Requirements (Operation)." Regulatory 
Guide 1.33, which implements portions 
of 10 CFR part 50, appendix B, indicates 
in appendix A that "maintenance that 
can affect the performance of safety­
related equipment should be properly 
preplanned and performed in 
accordance with written procedures 
* * *." The sample listing of 
maintenance operations requiring 
procedures also is limited to safety­
related equipment. Regulatory Guide 
1.70 also endorses industry standards 
for nuclear power plant operations that 
are limited to maintenance or 

modifications "which may affect the 
functioning of safety-related structures, 
systems, or components* * *." The 
Commission has previously interpreted 
its rules and guidance as requiring 
licensees to address the safety aspects 
of certain SSCs in the BOP. For example, 
10 CFR 50.34[g) requires applicants for 
licenses after 1982 to evaluate their 
facility against the Standard Review 
Plan (SRP), NUREG-o800. The SRP 
requires licensees to evaluate a number 
of SSCs in the BOP [this is further 
discussed in the Commission's response 
to Question 7 in the summary of public 
comments). 

Requirements and guidance for 
monitoring maintenance effectiveness 
and for taking corrective action when 
maintenance is ineffective should 
enhance the Commission's capability to 
take timely and effective action against 
licensees with inadequate or poorly 
conducted maintenance in order to 
ensure prompt resumption of effective 
maintenance activities. 

For these reasons, the Commission 
concludes that a regulation that requires 
all nuclear power plant licensees to 
monitor the effectiveness of 
maintenance activities is warranted. 
The rule provides for continued 
emphasis on the defense-in-depth 
principle by including selected BOP 
SSCs, integrates risk consideration into 
the maintenance process, provides an 
enhanced regulatory basis for inspection 
and enforcement of BOP maintenance­
related issues, and provides a 
strengthened regulatory basis for 
ensuring that the progress achieved to 
date is sustained in the future. 

Description of Rule 

The objective of the final rule is to 
require the monitoring of the overall 
continuing effectiveness of licensee 
maintenance programs to ensure that: 
(1) Safety related and certain non-safety 
related structures, systems, and 
components are capable of performing 
their intended functions; and (2) for non­
safety related equipment, failures will 
not occur which prevent the fulfillment 
of safety-related functions, and failures 
resulting in scrams and unnecessary 
actuations of safety related systems are 
minimized. All references to the rule are 
to the new § 50.65. 

Two approaches, which are 
prescribed in paragraphs (a)(l) and 
(a)(2) of the rule, are provided for 
assuring maintenance effectiveness. 

The intention of paragraph (a)(l) of 
the rule is that the licensee establish a 
monitoring regime which is sufficient in 
scope to provide reasonable assurance 
that (1) intended safety, accident 
mitigation and transient mitigation 
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functions of the structures, systems, and 
components [SSCs) described in 
paragraphs [b)[l) and (b)(2)(i) can be 
performed; and (2) for the SSCs 
described in paragraphs (b)[2)(ii) and 
(b)[2)[iii), failures will not occur which 
prevent the fulfillment of safety-related 
functions, and failures resulting in 
scrams and unnecessary actuations of 
safety related systems are minimized. 
Where failures are likely to cause loss of 
an intended function, monitoring should 
be predictive in nature, providing early 
warning of degradation. Monitoring 
activities for specific SSCs can be 
performance oriented (such as the 
monitoring of reliability and 
availability), condition-oriented 
[parameter trending), or both. The 
results of monitoring are required to be 
evaluated against the licensee­
established goals. Goals should be 
established commensurate with an 
SSC's safety significance. Where 
available, the assumptions in and 
results of probabilistic risk assessments 
[PRAs) or individual plant examinations 
(IPEs) should be considered when 
establishing goals. The licensee is 
encouraged to consider analytical 
techniques, such as system 
unavailability modeling studies, which 
may be useful in developing goals; 
however, such analyses are not 
required. 

The purpose of paragraph (a)(2) of the 
rule is to provide an alternate approach 
for those SSCs where it is not necessary 
to establish the monitoring regime 
required by (a)(l). For example, this 
provision might be used where an SSC, 
without preventive maintenance, has 
inherently high reliability and 
availability (e.g., electrical cabling) or 
where the preventive maintenance 
necessary to achieve high reliability 
does not itself contribute significantly to 
unavailability (e.g., moisture drainage 
from an air system accumulator). The 
licensee is encouraged to consider the 
use of reliability-based methods for 
developing the preventive maintenance 
programs covered under this section of 
the rule; however, the use of such 
methods is not required. 

The purposes of paragraph (a)(3) of 
the rule are two-fold: (1) This provision 
requires that SSC performance or 
condition goals, performance or 
condition monitoring, and preventive 
maintenance activities implemented 
pursuant to paragraphs (a)(l) and (a)[2) 
be evaluated in light of SSC reliabilities 
and availabilities. In the case of SSCs 
treated under paragraph (a)(l), 
adjustments are to be made to goals, 
monitoring, or preventive maintenance 
requirements where equipment 
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performance or condition have not met 
established goals. Conversely, at any 
time the licensee may eliminate 
monitoring activities initiated in 
response to problematic equipment 
performance or industry experience 
once the root cause of the problem has 
been corrected or the adequacy of 
equipment performance has been 
confirmed. In the case of SSCs treated 
under paragraph (a)(2), adjustment of 
preventive maintenance requirements 
may be warranted where SSC 
availability is judged to be 
unacceptable. SSCs treated under 

· paragraph (a)(2) which experience one 
or more maintenance-preventable 
failures, should become subject to the 
requirements of (a)(1) (see discussion 
below) or, where this is not feasible, 
may require other remedial action, such 
as modification or replacement. 

(2) This provision provides that the 
planning and scheduling of maintenance 
should consider the cumulative impact 
of all equipment simultaneously out of 
service on plant safety. 

A regulatory guide providing an 
acceptable methodology for 
implementing this rule will be developed 
by the NRC staff and issued for public 
comment. To permit ample opportunity 
for licensees to comply with the five 
year implementation schedule specified 
in the rule, the regulatory guide is 
expected to be available in final form 
two years from the date this rule is 
promulgated. 

Additional Guidance 

Scope of Monitoring 

It is not the intent of the Commission 
to require a monitoring program so 
extensive that it detracts from licensees' 
ability to otherwise maintain equipment. 
The extent of monitoring may vary from 
system to system depending upon 
system importance to plant risk. Some 
monitoring at the component level may 
be necessary; however, it is envisioned 
that much of the monitoring could be 
done at the system or train functional 
level. For example, for less risk­
significant systems, indicators of system 
reliability (where sufficient performance 
data exist) and availability may be all 
that is necessary. Some parameter 
trending, beyond that already required 
by NRC requirements to provide early 
warning of degradation, may also be 
necessary for critical components whose 
unavailability causes a system train to 
be unavailable or whose failure is 
otherwise unacceptable. Rather than 
monitoring the many SSCs which could 
cause plant scrams, the licensee may 
choose to establish a performance 
indicator for unplanned automatic 

scrams and, where scrams due to 
equipment failures have been 
problematic or where such scrams are 
anticipated, choose to monitor those 
initiators most likely to cause scrams. 

It is not intended that this monitoring 
requirement duplicate activities 
currently being conducted, such as 
technical specification surveillance 
testing, which could be integrated with, 
and provide the basis for, the requisite 
level of monitoring. Consistent with the 
underlying purposes of the rule, 
maximum flexibility should be offered to 
licensees in establishing and modifying 
their monitoring activities. 

Reliability and Availability of SSCs 
Subject to Either Paragraph (a)(1) or 
(a)(2) 

SSCs which are treated under 
paragraph (a)(1) may have formally 
established reliability and availability 
goals against which they are explicitly 
monitored, where goals of this nature 
are appropriate. In addition, and 
regardless of the nature of the 
monitoring and goals established to 
satisfy paragraph (a)(1), reliability and 
availability over the longer term must be 
assessed periodically pursuant to the 
requirements of paragraph (a)(3), as part 
of the evaluation of goals, monitoring 
requirements, and preventive 
maintenance requirements. 

The reliability and availability of 
SSCs which are treated under paragraph 
(a)(2) are required to be considered 
under the requirements of paragraph 
(a)(3), as part of the periodic assessment 
of preventive maintenance 
requirements. 

Paragraph (a)(2) Is Not Intended To Be 
Used To Justify Continuing the Status 
Quo, Where the Status Quo Is Not 
Effective in Ensuring Acceptable Levels 
of Availability and Reliability 

Under the terms of paragraph (a)(2), 
preventive maintenance must be 
demonstrated to be effective in 
controlling the performance or condition 
of an SSC such that the SSC remains 
capable of performing its intended 
function. Hence, it is expected that, 
where one or more maintenance­
preventable failures occur on SSCs 
treated under this paragraph, the 
effectiveness of preventive maintenance 
is no longer demonstrated. As a result, 
the SSC would be required to be treated 
under the requirements of paragraph 
(a)(1) until such time as a performance 
history is established to demonstrate 
that reliability and availability are once 
again effectively controlled by an 
established preventive maintenance 
regimen. Once such a demonstration has 
been made, it would be acceptable to 
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return to treating the SSC under 
paragraph (a)(2). 

Paragraph (al(3)-Assessing the 
Cumulative Impact of Out-of-Service 
Equipment on Performance of Safety 
Functions-Use of PRA 

Assessing the cumulative impact of 
out-of service equipment on the 
performance of safety functions, as 
called for under paragraph (a)(3), is 
intended to ensure that the plant is not 
placed in risk-significant configurations. 
These assessments do not necessarily 
require that a quantitative assessment of 
probabilistic risk be performed. The 
level of sophistication with which such 
assessments are performed is expected 
to vary, based upon the circumstances 
involved. The assessments may range 
anywhere from simple deterministic 
judgments to the use of an on-line living 
PRA. It is to be expected that, over time, 
assessments of this type will be refined 
based upon technological improvement 
and experience. 

Derivation of the Final Rule 

The final rule is comprised of a subset 
of the aspects of the proposed 
maintenance rule and its associated 
draft regulatory guide, which were 
issued for public comment on November 
10, 1988, and on August 17, 1989, 
respectively. The final rule includes only 
those aspects that are "results­
oriented", including those addressing 
establishment of goals, monitoring and 
assessment of maintenance 
effectiveness, feedback and corrective 
actions, and, in a more· limited manner, 
predictive and preventive maintenance. 
These aspects were detailed in 
Regulatory Positions C.3, C.5, and C.6 of 
the draft regulatory guide and were the 
subject of considerable public comment 
in response to Questions 3, 9, 10, and 11 
posed by the Commission when it issued 
the proposed maintenance rule. These 
comments are addressed in the 
summary of public comments 
accompanying the final rule. Details of 
the derivation are discussed below. 

Establishment of Goals and Monitoring 

Section 50.65(a)(1) requires the 
monitoring of performance or condition 
of structures, systems, and components 
(SSCs) against licensee-established 
goals. These requirements were drawp 
from the requirements of the proposed - · 
rule, in § § 50.65(c) (1) and (2), and 
elements (b) (1)(iii), (5), (10), and (17). 
The statement of considerations (SOC) 
for the proposed rule also discussed the 
process of establishing goals, 
monitoring, and taking appropriate 
corrective action, see 53 FR 47825. 
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Comments on appropriate methods of 
monitoring, the need for, form of, and 
possible kinds of effectiveness criteria, 
and the use of performance indicators 
for component reliability and 
maintenance performance were 
requested, see questions 9 and 10, 53 FR 
47825. Comments on criteria and 
quantitative goals were also requested 
in the Federal Register notice 
accompanying the publication of the 
draft regulatory guide, see 54 FR 33983. 
The draft regulatory guide discussed 
goal setting and monitoring in sections 
C.1.1, C.1.3, C.3.2, C.4.6.4, C.5.2.2, C.5.2.3, 
C.5.2.4, and C.6. 

Consideration of industry-wide 
operating experience under § 50.65(a)(1) 
as well as § 50.65(a)(3) of the final rule 
were anticipated by: (1) The proposed 
rule's discussion of a draft NUREG 
report which surveyed maintenance 
practices, 53 FR 47824, (2) a 
recommendation in the SOC concerning 
use of the NPRDS, id., and (3) Questions 
10 and 11 of the SOC, 53 FR 47825. It 
was also alluded to in section C.5.2.3 of 
the regulatory guide, and discussed in 
section C.3.2. 

Corrective Action 
The final rule's requirements that 

corrective action be taken in response to 
the results of monitoring, and that at 
least an annual evaluation of the 
monitoring, goal establishment and 
corrective action activities were 
presaged by the proposed rule's 
requirement in § 50.65(c)(2) for 
assessment the effectiveness of the 
maintenance program and making 
appropriate improvements, Element 
(l)(ii) of the proposed rule, and the 
regulatory guide's discussion on the 
functioning of the maintenance process, 
e.g., sections C.1, C.1.3 and C.1.4, C.3.2, 
C.4, C.5.1, and C.6. 

Preventive Maintenance 
Preventive maintenance, which is 

endorsed by § 50.65(a)(2) of the final 
rule, was one of the elements of the 
proposed rule, see 53 FR 47828, Element 
1(ii). The regulatory guide addressed 
preventive (also referred to as 
"proactive") maintenance in sections 
C.2 and C.4.6.1. 

Scope of SSCs Subject to Maintenance 

The scope of SSCs subject to the final 
maintenance rule includes safety-related 
SSCs, and certain "non-safety" SSCs in 
the BOP which meet one or more of four 
specific criteria. See final rule, 
§ 50.65(b). The matter of scope was 
addressed in the proposed rule, which 
suggested that all SSCs in a nuclear 
power plant, including those in the 
balance of plant (BOP) were to be 

subject to the proposed rule's 
maintenance requirements. See 
proposed rule,§ 50.65(b). The regulatory 
guide indicated that the rule applies "to 
all parts of the plant'that could 
significantly impact safe operation and 
security, including the BOP". See 
Sections B., C.1. Comments on scope of 
SSCs were solicited in the SOC for the 
proposed rule at Question 7 (53 FR at 
47825), and in the proposed regulatory 
guide at Question 2 (see 54 FR 33983). 

As shown by the above, all of the 
significant provisions of the final rule 
were presaged in the proposed rule and 
in the proposed regulatory guide. The 
final rule is not a significant departure 
from NRC proposals offered for public 
comment except that, as noted, the final 
rule is a subset of those proposals. Since 
all of the elements of the final rule were 
the subject of extensive public comment, 
there is no need to publish the final rule 
as a proposed rule for still more 
comment. As noted, there will be further 
comment on the rule's implementing 
guidance. Clearly, given the period 
allowed for implementation, there can 
be adjustments made to the rule before 
it becomes effective should further 
developments so require. 

Industry Programs 
The Commission encourages industry 

initiatives and responsibility for 
problem identification and resolution. 
Several guidelines exist in the industry 
(e.g., INPO 90---008, "Maintenance 
Programs in the Nuclear Power 
Industry," Institute of Nuclear Power 
Operations] that are directed toward 
providing performance objectives and 
criteria for effective maintenance 
programs. With regard to the 
programmatic aspects of maintenance, 
the Commission encourages the industry 
to continue the development and 
improvement of such guidelines and to 
standardize recommendations and 
guidance for plant maintenance 
programs. In acknowledgement of the 
generally satisfactory state of 
maintenance programs, the final rule 
provides great flexibility for the industry 
to continue developing, improving and 
implementing recommendations and 
guidance concerning maintenance 
programs. The Commission encourages 
such activities, especially as they 
support improvements in the evaluation 
of maintenance program effectiveness. 

Implementation and Compliance 
The focus of the rule is on the results 

achieved through maintenance and, in 
this regard, it is not the intent of the rule 
Iha t existing licensees necessarily 
develop new maintenance programs. 
However, because the Maintenance 
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Team Inspections identified weaknesses 
in some licensees' maintenance 
programs, it is expected that each 
licensee will assess its program and 
take appropriate action to improve those 
areas where weaknesses were 
identified. The rule has a five year 
implementation schedule with 
supporting regulatory guide 
development and promulgation expected 
within the first two years. This schedule 
allows three years for licensee 
development beyond the time that final 
guidance is expected to be available. 
Implementation and compliance with 
the rule is achieved through SSC 
performance or condition monitoring 
against appropriate licensee-established 
goals or, as an alternative, through the 
conduct of preventive maintenance that 
has been demonstrated to be effective. 
Where the performance or condition of 
SSCs is determined to be unacceptable, 
corrective action is required. 
Additionally, compliance is achieved 
through the periodic assessment of 
monitoring, goals, and preventive 
maintenance activities to ensure that the 
objective of minimizing SSC failures is 
being met, consistent with the objective 
of minimizing SSC unavailability due to 
monitoring and preventive maintenance. 

Summary of Public Comments 

The comment period for the proposed 
rule closed February 27, 1989, and for 
the draft regulatory guide October 17, 
1989. Thirty-five comments on the 
proposed rule were received during the 
official comment period and fifty-seven 
were filed after the comment period 
closed. Thirty-six comments were 
received on the regulatory guide. All 
comment letters were considered in 
formulation of the final rule. Comment 
letters were also considered in arriving 
at the Commission's decisions to revise 
the accompanying regulatory guide to 
reflect the final rule's narrowed focus on 
results, to provide an opportunity for 
public comment on the revised 
regulatory guide, and to issue final 
guidance well in advance of the date 
specified for rule implementation. 

Of the 92 comments on the proposed 
rule, 67 were filed by utilities, 11 by 
industry groups and trade ass,ociations, 
4 by individuals, 3 by vendors, 3 by 
public interest groups, 2 by Federal 
Agencies, and 2 by state groups/ 
individuals. Of the 36 comments on the 
regulatory guide, 22 were filed by 
utilities, 5 by industry and professional 
groups, 1 by State, 5 by corporations, 2 
by individuals, and 1 by a vendor. The 
Commission is appreciative of the time 
and effort expended by those who 
submitted comments. Maintenance is a 
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matter of considerable priority and 
importance, and the views expressed in 
the comments have been very helpful to 
the Commission in its deliberation. 
Many comments came from individual 
licensees, but most supported the 
comments prepared by the Nuclear 
Management Resource Council 
(NUMARCJ. 

In summary, most of the commenters 
on the proposed rule stated that there 
was no need for a separate rule on 
maintenance for nuclear power plants 
because (1) the NRC already has 
regulatory authority and methods in 
place to provide an overview of 
maintenance program capability to 
ensure adequate protection of the public 
health and safety, (2) there has been no 
demonstration that the rule will increase 
public safety and it may actually 
decrease safety by diverting industry 
efforts away from maintenance to 
support activities directed toward 
demonstrating compliance, (3) good 
maintenance assessment indicators 
already exist for both industry and the 
NRC, such as the Institute of Nuclear 
Power Operations (INPOJ performance 
indicators, Systematic Assessment of 
Licensee Performance (SALP) reviews, 
the NRC Maintenance Inspection 
Program, and Licensee Event Reports 
(LER's), and (4) the industry already has 
maintenance initiatives under way and, 
as a whole, the industry is improving in 
the maintenance area. 

Many commenters considered the 
proposed rule unbounded in scope 
because there are no limits established· 
for the BOP. They were concerned that, 
with such a broad and undefined scope, 
the industry cannot assess the impact of 
the proposed rule. Therefore, it was 
suggested that, at the very least, the 
final rule should be postponed until 
issuance of the regulatory guide. 

NUMARC and most utilities 
commented that, without measures of 
effectiveness stated in the proposed 
rule, they did not know what 
requirements or expectations would be 
needed to implement the proposed rule 
and determine regulatory compliance. 
There was concern that effectiveness, as 
specified in the proposed 10 CFR 
50.65(c), is a qualitative matter and 
subject to different interpretation by 
both licensees and the NRC. There was 
also concern that the lack of criteria 
describing adequate programs places a 
burden on the industry and public to 
assess what is needed for the broad 
subject area defined in the proposed 
rule by the NRC and that the proposed 
rule establishes requirements for 
specific program elements (10 CFR 
50.65[b)J that are not defined. Most 

commenters felt that a prescribed set of 
maintenance performance indicators 
(MPis) cannot be used as the sole basis 
for evaluating the effectiveness of a 
maintenance program. 

NUMARC believes that the existing 
regulations do not establish 
requirements similar to the proposed 
rule, especially with regard to BOP 
equipment. Therefore, licensees will be 
forced to modify their maintenance 
programs to satisfy new requirements, 
which means the standards of a backfit 
analysis (10 CFR 50.109) apply. 

NUMARC further stated that the 
"adequate protection" standard of 10 
CFR 50.109(a)(4) does not apply with 
regard to implementing the proposed 
rule. They feel that this was not 
supported by data provided in the 
proposed rule or the accompanying 
regulatory analysis. They felt that the 
public risk reduction data used in the 
regulatory analysis was outdated, that 
recent data by both the industry and the 
NRC should be used to evaluate public 
risk reduction, and that the increased 
costs associated with implementation 
were grossly underestimated. 

NUMARC further believes that 
industry objectives and programs are 
consistent with the NRC expectations 
stated in the March 1988 Policy 
Statement on Maintenance of Nuclear 
Power Plants. NUMARC believes that 
increased emphasis has been placed on 
maintenance, improvements in 
performance and reliability have been 
achieved, and therefore the 
promulgation of a rule is now 
unnecessary and unjustified. They 
believe that the NRC should take action 
against the few poor maintenance 
performers, rather than promulgate a 
rule across the whole industry. 

Two individuals, three public interest 
groups, and two State representatives 
were supportive of a maintenance rule 
but were not necessarily in total 
agreement with the way the rule was 
formulated or how it should be 
implemented. They believed that 
nuclear power plant maintenance 
directly affects the health, safety, and 
economic well-being of the public and 
that nuclear facilities not properly 
maintained will be unsafe and 
uneconomical, even with the best 
design, construction, and operation. 
They believe that improper 
maintenance, even of components not 
previously associated with safety, can 
have adverse safety consequences. 
Furthermore, they believe that the 
superior performance of nuclear power 
plants in other countries is attributed to 
their maintenance program. One State 
representative believes that the 
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maintenance standard should be 
published initially as a guide and not as 
a rule that utilities should have the 
prerogative to organize in the most 
resource-effective manner their 
approach to meeting the key 
components of the standard. The 
Commission could then evaluate 
experience under the regulatory guide to 
determine whether a rule is required. 
One individual was against a rule 
because the industry has a good safety 
record and the rule would be costly and 
an unnecessary burden on the industry. 

The comments on the regulatory guide 
raised many of the same issues as those 
comments associated with the proposed 
rule. In general the issues addressed 
were the level of detail in the regulatory 
guide; the scope of structures, systems, 
and components covered by the guide; 
the criteria to be used to determine if a 
maintenance program is effective; the 
use of quantitative goals for determining 
satisfactory level of performance for 
plant maintenance programs; the 
quantitative measures for such goals; 
the usefulness of NPRDS data for 
assessing effectiveness of plant 
maintenance programs; the usefulness of 
PRAs for plant maintenance programs; 
the timeliness of corrective actions; the 
definition of maintenance; the 
documentation of the technical basis of 
a maintenance program; and the extent 
of root cause analysis and feedback. 

These comments on the proposed rule 
were either repeated or expanded in the 
commenters' responses to the 12 
questions posed by the Commission in 
the Statement of Considerations for the 
proposed maintenance rule. These 
questions are listed below; and each 
response contains a synopsis of the 
public comment and the Commission 
response for that particular question. 
Where appropriate, the responses reflect 
the revisions to the final version of the 
maintenance rule. The responses also 
include consideration of the public 
comments received on the draft 
regulatory guide. 

1. Is it appropriate for the nuclear 
power industry to develop a 
Maintenance Standard and, if so, would 
the industry develop such a 
Maintenance Standard? 

Comments-Most commenters feel 
that another maintenance standard is 
not needed. They believe that the 
guidelines developed by INPO provide 
the basic framework of a standard and 
could be expanded to accommodate 
NRC requirements. The Policy 
Statement on Maintenance, existing 
industry standards, and the INPO 
Guidelines for the Conduct of 
Maintenance at Nuclear Power Plants 
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contain the information needed to 
ensure effective maintenance programs. 
If a standard is to be developed, all 
utilities prefer a standard developed by 
industry rather than by NRC with INPO 
or NUMARC taking the lead. One 
citizen's group stated that the NRC, not 
the industry, should develop the 
maintenance standard. No commitment 
was received during the comment period 
to develop a maintenance standard. 

Response-The Commission 
encouraged the industry to develop a 
maintenance standard because the 
Commission believed that the 
development of a standard would allow 
maximum utilization of current industry 
initiatives toward developing and 
implementing effective maintenance 
programs and that licensee participation 
in the development of the standard 
would provide additional incentive and 
responsibility for improving plant 
maintenance programs. In addition, the 
Commission believed that the effort 
would benefit from industry's expertise 
in this area and that it would be more 
likely that the maintenance practices 
from plants with good maintenance 
programs would become part of the 
industry-developed maintenance 
standard. 

On April 17, 1990, NUMARC 
submitted INPO 90-008, "Maintenance 
Programs in the Nuclear Power 
Industry," as the industry maintenance 
standard. The Commission reviewed 
this document and found that, with 
minor modification, it formed a 
comprehensive description of the 
necessary attributes of a maintenance 
program. In acknowledgement of this 
document, the generally favorable 
results of the NRC's Maintenance Team 
Inspections regarding the adequacy of 
licensees' maintenance programs, and 
the many other industry initiatives in 
this area, the Commission revised the 
rule to emphasize the effectiveness or 
results of maintenance programs and de­
emphasize the programmatic aspects of 
maintenance. Also, in acknowledgement 
of the generally satisfactory state of 
maintenance programs the final rule 
provides great flexibility for the industry 
to continue developing, improving and 
implementing recommendations and 
guidance concerning maintenance 
programs. The Commission encourages 
such activities, especially as they 
support improvements in the evaluation 
of maintenance program effectiveness. 
However, because the rule has been 
modified to de-emphasize programmatic 
requirements of maintenance, the 
Commission does not currently intend to 
formally endorse an industry 
maintenance program standard. 

2. What level of detail should be 
included in the Maintenance Standard? 

Comments-NUMARC and the 
utilities believe that ,any maintenance 
guidelines or standard should provide a 
general description of the necessary 
elements of a good maintenance 
program, but the details for 
implementation should be left to the 
individual utility. The emphasis should 
be on meeting the intent so as not to 
force a utility to change a well-working 
individual program solely for the 
purpose of standardization across the 
industry. The standard should have a 
balance of flexibility and specificity to 
avoid vague criteria that will lead to 
areas of varying interpretation and 
dispute. The current industry 
performance objectives, criteria, and 
guidelines developed by INPO allow the 
flexibility for individual utilities to meet 
the intent of the guidelines by meeting 
the criteria directly or by other 
appropriate means. One utility feels that 
it would be counterproductive to 
develop a minimum standard that could 
potentially lower the level of 
performance for the entire industry 
when only a few plants are experiencing 
problems. Another utility stated that a 
new rule or regulatory guidance will 
result in increased documentation, 
decreased flexibility to change and 
adjust programs as conditions or 
technology change, and decreased 
incentive for the maintenance staff to 
improve or enhance their maintenance 
capability. This could lead to a 
diversion of utility resources from 
safety-related activities and increase 
costs with minimal benefits. 

The commenters generally feel that 
any maintenance standard requiring an 
analysis of all SSCs for function and 
objective was practically unattainable 
and would significantly divert technical 
resources necessary for safe and 
reliable operation of a nuclear plant, 
with questionable benefit. Any 
standards, guidelines, or criteria should 
be tailored appropriately to the safety 
significance of the equipment being 
maintained and the function being 
performed. 

Response-As noted in the 
Commission response to Item 1, the final 
rule has been modified to establish a 
framework for evaluating the 
effectiveness of maintenance programs. 
As such, the rule describes the basic 
elements for measuring the effectiveness 
of maintenance and taking appropriate 
corrective action where maintenance is 
found to be ineffective. These elements 
include establishing goals, monitoring 
and assessment against these goals, 
feedback, and appropriate corrective 
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action. The regulatory guide will be 
revised to reflect the rule's narrower 
focus on results and maintenance 
program effectiveness, and will describe 
a means for meeting the requirements of 
10 CFR 50.65 acceptable to the staff. The 
rule and regulatory guide combination 
will provide a framework for evaluating 
the continuing overall effectiveness of 
maintenance, focusing on the objective 
of an effective maintenance program, 
while at the same time permitting 
licensees broad discretion and 
flexibility in the formulation and 
implementation of their individual 
maintenance programs. 

The rule does not require a monitoring 
program so broad in scope that it 
detracts from a licensee's ability to 
otherwise maintain its equipment. The 
extent of monitoring may vary from 
system to system, depending upon 
system importance to risk. Some 
monitoring at the component level may 
be necessary; however, it is envisioned 
that the majority of monitoring could be 
done at the system or train functional 
level. This monitoring requirement is not 
intended to duplicate activities currently 
being conducted which could be 
integrated with, and provide the basis 
for, the requisite level of monitoring. The 
Commission response to Question 7 has 
further details on scope and level of 
detail. 

3. Is two years a reasonable time to 
develop and implement a standard? 

Comments-NUMARC and the 
utilities feel that two years was enough 
time to develop a standard depending 
on the scope of the BOP SSCs and 
components that need to be addressed. 
They stated that the systematic 
evaluation of all SSCs as described in 
the proposed rule alone would require 
more than two years. Most of the 
industry agrees that it would take two 
years to develop the standard and three 
to five years to implement it. One 
citizen's group feels that two years is 
too long for developing and 
implementing a standard; one year 
would be more appropriate. 

Response-During the time the 
Commission held rulemaking in 
abeyance, the industry developed and 
submitted INPO 90--008 to the 
Commission. The Commission also 
developed a regulatory guide that 
incorporated appropriate public 
comments. Furthermore, the MTis found 
that licensee maintenance programs 
have improved, and there are programs 
for improving maintenance developed 
by the industry. Therefore, the 
Commission believes that two years 
was ample time to develop and 
implement a standard. 
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The Commission acknowledges that a 
systematic evaluation of SSCs could 
require as much as two or more years. 
Consequently, the final rule has a five 
year implementation schedule which 
allows at least three years for these 
evaluations beyond the time when final 
guidance is expected to be available. 

4. Is it appropriate for a designated 
third party to certify plant maintenance 
programs to comply with the 
Maintenance Standard; if so, would an 
organization be willing to perform such 
certification? 

Comments-Of the comments that 
addressed this question, most stated 
that it would be inappropriate for the 
NRC to delegate certification 
responsibility to a third party. The 
degree of opposition ranged from "not 
necessary" to "vigorously opposed." 
Most comments stated that third party 
certification would be unnecessary 
because existing measures that 
accomplish this function such as 
maintenance inspections and INPO 
evaluations. Some comments indicated 
that INPO could perform certification 
but not if a rule existed since that would 
place INPO in the position of a 
regulator. One respondent clearly stated 
that INPO should not be allowed to 
perform maintenance certifications for 
the NRC. 

Response-It was the Commission's 
intent to build upon industry initiatives 
to encourage good maintenance 
practices and common standards. A 
certification process against a 
maintenance standard by a third party 
was raised as an option that would have 
provided some degree of consistency 
and independence without relieving 
NRC of its regulatory responsibility to 
oversee the process. 

Because a viable third party 
certification process was not offered by 
the industry, the Commission is no 
longer pursuing this as an option. 
Additionally, as noted in Question 1, 
because the rule has been modified to 
de-emphasize programmatic 
requirements of maintenance, the 
Commission does not currently intend to 
formally endorse an industry 
maintenance program standard. 

5. The Commission plans to issue by 
November 1989, a regulatory guide 
establishing standards and criteria for 
determining what constitutes an 
effective maintenance program. This 
regulatory guide is being developed in 
parallel with the final rulemaking. The 
Commission encourages the industry to 
develop standards and acceptance 
criteria. If an acceptable industry 
standard is available in this timeframe, 
the Commission will consider endorsing 
the industry standard in the regulatory 

guide. An industry commitment to 
develop a maintenance standard, 
consistent with the Commission's 
schedule to issue a final regulatory 
guide by November 1989, would be 
necessary during this public comment 
period. 

Comments-Most respondents believe 
that issuance of a rule without public 
comment on a regulatory guide was 
inappropriate. Many feel that the most 
important NRC document concerning 
maintenance will be the regulatory 
guide and not the maintenance rule. 
Industry feels that the current standards 
as embodied in publications such as 
INPO 85-038 are sufficient and that a 
rule and regulatory guide are 
unnecessary. Several industry 
respondents said that they would be 
willing to participate with the NRC in 
developing a standard but that the 
November 1989 time constraint was 
unrealistic. Several respondents 
appeared to feel that the proper way to 
upgrade maintenance would be by first 
developing a regulatory guide and then a 
rule if use of the guide indicated that 
such a rule was needed. If the current 
industry standards were not enough, 
most feel that the NRC has the 
responsibility to develop the regulatory 
guide, though the industry respondents 
feel that they should have input to such 
a guide. INPO's position is that use of 
INPO 8~38 as a basis for a regulatory 
guide would be inappropriate. 

Response-The Commission believes 
that, by clearly putting forth a standard 
for an effective maintenance program in 
one document, guidance and stability 
would be provided to help ensure that 
the maintenance programs of all 
licensed plants achieve and maintain a 
satisfactory level of effectiveness. The 
Commission believes that the 
development of a standard by industry 
would support industry's current 
initiatives toward developing and 
implementing effective maintenance 
programs, and that utility participation 
in preparing a maintenance standard 
would provide additional experience, 
incentive, and responsibility for 
improving plant maintenance programs. 
The Commission was encouraged by 
NUMARC's submittal of INPO 90-008 as 
an industry maintenance standard. In 
acknowledgement of this document, the 
generally favorable results of the NRC's 
Maintenance Team Inspections 
regarding the adequacy of licensees' 
maintenance programs, and the many 
other industry initiatives in this area, the 
Commission revise the rule to 
emphasize the effectiveness or results of 
maintenance programs and de­
emphasize the programmatic aspects of 
maintenance. Also, in acknowledgement 
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of the generally satisfactory state of 
maintenance programs, the final rule 
provides great flexibility for the industry 
to continue developing, improving and 
implementing recommendations and 
guidance concerning maintenance 
programs. The Commission encourages 
such activities, especially as they 
support improvements in the evaluation 
of maintenance program effectiveness. 
However, because the rule has been 
modified to de-emphasize programmatic 
requirements of maintenance, the 
Commission does not currently intend to 
formally endorse an industry 
maintenance program standard. 

The Commission does not agree with 
commenters who suggested the issuance 
of a regulatory guide without a rule. The 
Commission desires to put forth 
requirements for evaluating the 
effectiveness of maintenance programs, 
including the issuance of implementing 
guidance, to clarify NRC regulatory 
purview and to provide additional 
enforceability. The revised regulatory 
guide will reflect the narrower, results­
oriented focus of the rule. The details for 
the conduct of activities supporting 
maintenance will not be specified and 
should be developed by the licensee to 
ensure the adequate performance of 
plant equipment. Several guidelines 
exist in the industry (e.g., INPO 90-008 
"Maintenance Programs in the Nuclear 
Power Industry," Institute of Nuclear 
Power Operations, and others sponsored 
by ANS, ASME, and EPRI) directed 
toward providing detailed 
recommendations for the effective 
conduct of maintenance activities. The 
industry is encouraged to continue the 
development and improvement of such 
guidelines and to standardize 
recommendations and guidance for 
plant maintenance programs. 

6. The Commission believes that the 
proposed maintenance rule should be 
considered under 10 CFR 50.109(a)(4) of 
the backfit rule which would exempt the 
maintenance rule from backfit 
requirements based on the precepts that 
effective maintenance is necessary to 
assure adequate public protection and 
that the proposed rule codifies and 
standardizes previously existing 
Commission requirements, both explicit 
and implicit, in plant technical 
specifications, licensee safety analysis 
reports, and 10 CFR part 50, appendix B. 
The Commission requests public 
comment concerning the need for a 
backfit analysis for this rulemaking. 

Comments-The nuclear industry 
commenters uniformly believe that a 
backfit analysis must be prepared for 
the maintenance rule. The most 
comprehensive responses were 
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submitted by two nuclear industry 
groups: The Nuclear Utility Backfitting 
and Reform Group (NUBARGJ, and 
NUMARC. Many utility commenters 
endorsed NUMARC's response or 
repeated arguments made by NUMARC. 
A law firm, Conner and Wetterhahn. 
also provided substantial comments that 
were generally consistent with those 
from NUMARC and NUBARG. In 
addition, a number of utility commenters 
joined in NUBARG's comments. The 
U.S. Department of Energy also agrees 
with the industry on a need for a backfit 
analysis. Only one commenter, Nuclear 
Information and Resource Service 
(NIRS), supported the Commission's 
position. 

NUBARG contends that the 
Commission "misapplied" the adequate 
protection exemption in the backfit rule 
in four respects. First, NUBARG 
asserted that the Commission prevented 
the public from reasonably commenting 
on the backfit issue by failing to specify 
whether it was relying on 10 CFR 
50.109(a)(4)(ii), which exempts from 
analysis those rules that are "necessary 
to ensure that [a] facility provides 
adequate protection to the health and 
safety of the public," or the provisions of 
§ 50.109(a)(4)(iii), which exempts those 
rules that involve "defining or redefining 
what level of protection to the public 
health and safety or common defense 
and security should be regarded as 
adequate." 

Next, after quoting from two passages 
in the notice of proposed rulemaking for 
the maintenance rule that suggest that 
the Commission is relying on both 
§ 50.109(a)(4) (ii) and (iii), NUBARG 
appeared to contend that such reliance 
is logically inconsistent. No reasoned 
argument was presented by NUBARG in 
support of its contention, nor did 

. NUBARG specifically criticize the 
Commission's reliance on 
§ 50.109(a)(4)(ii). Rather, NUBARG 
focused on§ 50.109(a)(4)(iii), arguing 
that the Commission's position that 
effective maintenance is necessary for 
adequate protection must logically rest 
on the presumption that none of the 
currently operating nuclear power plants 
do provide adequate protection. 

In any event, NUBARG also argued 
that the Commission's decision not to 
prepare a backfit analysis for the 
maintenance rule represents an 
unwarranted departure from the policies 
underlying the backfit rule-an 
"alarming retreat." Lastly, NUBARG 
argued that the Commission's reliance 
on the "adequate protection" exemption 
of§ 50.109(a)(4) is in "logical conflict" 
with the Commission's alternative 
ground that the rule is justified on the 

basis of the criteria contained in the 
backfit rule. 

NUMARC followed and expanded on 
NUBARG's arguments. NUMARC 
asserted that a backfit analysis is 
necessary solely because the 
maintenance rule would impose 
substantial new requirements on 
licensees and require the expenditure of 
significant resources by virtue of the 
maintenance rule's expansion of 
maintenance to the BOP. This argument 
was echoed by several other utility 
commenters. Next NUMARC attacked 
the Commission's assertion that the 
maintenance rule codifies and 
standardizes previously existing 
requirements by pointing out that the 
rule would require maintenance for 
SSCs in the BOP. NUMARC also 
followed the NUBARG reasoning that 
any redefinition of the standard of 
adequate protection to include 
maintenance must necessarily presume 
and admit that "all U.S. nuclear power 
plants are currently operating at a level 
below the 'adequate protection' baseline 
until they improve their maintenance 
program." 

Although NIRS agreed with the 
Commission that a backfit analysis need 
not be prepared for the maintenance 
rule, their agreement was partially 
couched on their position that the 10 
CFR 50.109 is an invalid rule. 

Response-The Commission has 
determined to prepare a backfit analysis 
for the final rule. 

7. The Commission believes that the 
inclusion of balance of plant (BOP) 
equipment in the proposed maintenance 
rule is necessary and proper. However, 
the Commission also recognizes that 
some licensee maintenance programs, as 
presently configured, apply to 
structures, systems, and components 
that are without question, irrelevant to 
protection of public health and safety 
from radiological hazards associated 
with the operation of the nuclear power 
plant. The Commission requests public 
comment concerning what limitation, if 
any, should be placed on the final 
maintenance rule to provide some 
licensee flexibility in this regard. 

Comments opposing including BOP 
equipment are summarized as follows: 
BOP equipment is outside the NRC's 
jurisdiction; the statutory jurisdiction of 
the NRC to regulate BOP components is 
limited to those BOP structures, systems, 
and comments that are related or 
important to nuclear safety; the 
economic impact of including nonsafety 
BOP equipment would be staggering; 
and the resulting improvement to safe 
operation of the plant would be 
disproportionate to the cost involved or 
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could divert resources that would be 
more profitably spent on critical safety 
systems and components. The proposed 
rule did not define BOP SSCs, thereby 
not providing a meaningful opportunity 
for public comment. NRC should 
withdraw the proposed rule and develop 
a definition and a list of typical BOP 
SSCs that .are related or important to 
nuclear safety. BOP systems were not 
built to the standards of safety-related 
equipment and will not be capable of 
being maintained at the same level of 
readiness. For example, the proposed 
rule would require the proper 
maintenance of a component that is not 
required to be properly installed. 
However, if NRC proceeds with 
rulemaking and if BOP SSCs must be 
considered, it should be on a graded 
approach depending on a given BOP 
system's potential impact on safety 
functions. The utility must retain the 
ability to determine the requirements 
applicable to specific SSCs based on 
safety, reliability, and economic 
considerations. Instead of including all 
BOP SSCs, the rule must focus on the 
maintenance of functions whose failure 
would threaten public health and safety. 

Comments in favor of including BOP 
SSCs are summarized as follows: The 
maintenance rule should cover the 
whole plant. Unplanned reactor trips 
often originate in BOP systems. 
Furthermore, seemingly irrelevant parts 
of the plant can affect plant operations 
in unforeseen ways-for example, at 
Surry in the aftermath of the pipe break. 

Response-The Commission does not 
agree that maintenance of SSCs in the 
BOP is beyond the statutory jurisdiction 
of the Commission. Pursuant to section 
161 and 182 of the Atomic Energy Act 
(AEA), the Commission has broad 
authority to protect the public health 
and safety, and the common defense 
and security and to minimize losses to 
life and property. Maintenance of SSCs 
in the BOP falls within this regulatory 
authority because such SSCs can and do 
have a significant effect on safety. 

With regard to safety, SSCs in the 
BOP have initiated transients and 
caused scrams and safety injection. 
Probabilistic risk assessments (PRAs) 
confirm that, for many plants, dominant 
accident sequences are initiated by 
transients in the BOP such as loss of 
offsite power or loss of feedwater. 
Therefore, to ensure that licensees 
operate safely, NRC's regulatory 
program is intended to ensure both a 
low frequency of transients that 
challenge safety systems and a high 
reliability of safety systems to respond 
to these challenges. This approach to 
regulation is part of the fundamental 

\ 
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principle of defense-in-depth that 
underlies all NRC regulation. Defense­
in-depth provides for both accident 
prevention and accident mitigation with 
principal emphasis on prevention. 

Therefore, the Commission is well 
within its statutory jurisdiction in 
requiring that all SSCs that can 
significantly affect safety, including 
those in the BOP, be properly 
maintained. Indeed, the Commission's 
regulations already reflect the 
importance of maintenance of SSCs in 
ensuring adequate protection to public 
health and safety. Section 50.34(b][6)(iv) 
requires an FSAR to include the "plans 
for conduct of normal operations, 
including maintenance, surveillance, 
and periodic testing of structures, 
systems, and components." The 
Standard Review Plan (SRPJ (NUREG-
0800), against which applicants for 
licenses after 1982 are required to 
evaluate their facility (see 10 CFR 
50.34(q]J, requires applicants to evaluate 
a number of SSCs in the BOP, including 
design and installation as they affect 
safety. For example, the pressurizer 
relief tank system, which is "nonsafety 
related," is addressed in section 5.4.11 of 
the SRP. Of note is the rational for 
reviewing the design of the pressurizer 
relief tank: 

"The review is primarily directed toward 
assuring that its operation is consistent with 
transient analyses of related systems and 
that failure or malfunction of the system 
could not adversely affect essential systems 
or components is accordance with applicable 
criteria." 

Thus, the Commission has previously 
recognized that certain SSCs in the BOP 
can have a significant effect on safety 
and has exercised its regulatory 
authority by requiring the evaluation of 
the potential effect of nonsafety-related 
SSCs on safety. This is the same 
rationale for requiring maintenance of 
SSCs, including those in the BOP, that 
can significantly affect safety. 

The Commission agrees with the 
comments that the scope of the rule 
should be narrowed; not all of the BOP 
has the same safety significance. 
Accordingly, the scope has been 
modified to include only those BOP 
SSCs whose failure could most directly 
threaten public health and safety. 
Therefore, the scope of the rule has been 
modified as follows: 

The scope of the monitoring program • • • 
shall include safety related and nonsafety 
related structures, systems, and components 
as follows: 

(1) Safety related structures, systems, or 
components that are relied upon to remain 
functional during and following design basis 
events to ensure the integrity of the reactor 
coolant pressure boundary, the capability to 

shutdown the reactor and maintain it in a 
safe shutdown condition, and the capability 
to prevent or mitigate the consequences of 
accidents that could result in potential offsite 
exposure comparable to the 10 CFR part 100 
guidelines. 

(2) Nonsafety related structures, systems, 
or components: 

(i) That are relied upon to mitigate 
accidents or transients or are used in plant 
emergency operating procedures (EOPs); or 

(ii) Whose failure could prevent safety­
related structures, systems, and components 
from fulfilling their safety-related function; or 

(iii) Whose failure could cause a reactor 
scram or actuation of a safety-related system. 

This scope does not go beyond the 
jurisdiction of the NRC. This 
clarification of the scope should bound 
the scope, focus licensee resources on 
SSCs with the most safety significance, 
and reduce the cost impact projected by 
the comments. 

The Commission recognizes that BOP 
SSCs may have been designed and built 
with normal industrial quality and may 
not meet the standards in appendix B to 
10 CFR part 50. It is not the intent to 
require licensees to generate paperwork 
to document the basis for the design, 
fabrication, and construction of BOP 
equipment not covered by appendix B. 
Instead, it is the intent to ensure that 
each licensee's maintenance program 
minimizes failures in those BOP SSCs 
that affect safe operation of the plant. In 
response to comments, security has 
been deleted from 10 CFR 50.65 as it is 
adequately addressed in § 73.46(g] and 
§ 73.55(g). 

8. The Commission believes that 
individual worker accountability plays 
an important role in an effective 
maintenance program. The Commission 
is, therefore, soliciting comments on the 
means for incorporating this 
consideration into a licensee's 
maintenance program. 

Comments-Respondents consistently 
agreed that worker accountability was 
an important and necessary part of a 
good maintenance program. Several of 
them gave examples for how their utility 
holds its employees accountable for 
their work. These examples all fell 
within the broad context of the 
personnel management system, i.e., 
selection, training, performance 
appraisal, supervision, promotional 
policies, etc. Most feel that rulemaking 
on worker accountability is impossible, 
unnecessary, or inappropriate. Several 
cited the fact that worker accountability 
was a subject of negotiation between 
utility management and labor bargaining 
units. Several cited existing regulations 
(10 CFR part 2, appendix C, and 10 CFR 
50.110) as already requiring worker 
accountability. One respondent said that 
the licensee should be responsible, not 
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the worker. One respondent expressed a 
concern that a rule that included worker 
accountability would be interpreted as 
punitive by workers. 

Response-The Commission and 
industry have both recognized the 
importance of developing an attitude of 
accountability on the part of each and 
every worker in a nuclear power plant. 
The Commission agrees with industry 
that regulation of this area would be 
difficult to enforce objectively. The 
Commission concludes that each 
licensee should include considerations 
for emphasizing worker accountability 
based on local conditions; and the 
Commission will not attempt to deal 
specifically with this issue in the rule or 
regulatory guide. 

9. The Commission desires to 
establish criteria within the 
maintenance rule which would form the 
basis for determining when a 
maintenance program is fully effective 
and additional improvement is not 
warranted from a safety standpoint. 
Such criteria might be either 
quantitative or qualitative and could be 
based on specific measurable attributes, 
on overall plant performance, on 
program results, or on other attributes. 
The Commission requests public 
comment concerning the need for such 
criteria, the form of such criteria, and 
the criteria themselves. 

Comments-Of the commenters that 
addressed this issue, most believe that 
quantitative indicators could not be 
used solely to evaluate effectiveness 
and that the determination of 
effectiveness was subjective. Further, 
the commenters believe that sufficient 
tools already existed in the form of 
SALP, QA assessments, regulatory 
inspections, monthly operating report 
data, and management reviews. 

One commenter noted that 
effectiveness needs to be defined in 
terms of a particular objective. Another 
stated that performance goals such as 
the number of maintenance-related 
reactor trips, LERs, etc., should be 
established. One individual commented 
that effectiveness needs to focus on 
functional failures affecting public 
health and safety; another suggested 
goals associated with general plant 
safety performance measures. 

Several commenters expressed 
concern that the lack of defined 
performance criteria could generate 
either complacency or a continuous 
ratchet since there would be no criteria 
for a "fully effective program." 

Response-The Commission agrees 
that determination of effectiveness 
depends on many factors and that, with 
regard to programmatic features, it is 
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subjective. The rule provides flexibility 
for each licensee to decide how to 
structure a maintenance program and 
conduct maintenance to achieve 
established performance goals. 
Specifically, the rule addresses (1) the 
development of licensee-established 
goals for performance, (2) the use of 
goals and other quantitative and 
qualitative means as a measure of the 
effectiveness of maintenance programs, 
and (3) the use of monitoring and 
assessment of equipment performance 
or condition against goals, or, 
alternatively, the demonstration of 
preventive maintenance effectiveness. 

In general, the Commission does not 
intend to define specific parameters or 
numerical criteria in either the rule or 
regulatory guide; each licensee is to 
establish appropriate goals to assist in 
monitoring the effectiveness of 
maintenance. 

10. Are performance indicators that 
are being used by industry, may be used 
in the future, or have been used in the 
past, appropriate candidates as 
quantitative measures of maintenance 
effectiveness? The Commission is 
particularly interested in experience or 
analysis concerning indicators or the 
use of indicators of component 
reliability as maintenance performance 
indicators. 

Comments-In addressing this item, 
NUMARC and most utilities stated that 
general plant performance indicators 
that have been developed and used by 
the industry were not appropriate for 
use as the sole maintenance­
effectiveness indicators because of the 
number of nonmaintenance-related 
factors included in them. Many of the 
proposed maintenance indicators are 
process indicators, which may or may 
not accurately reflect the state of the 
overall maintenance program. Such 
indicators are useful, .but only as one 
tool for management evaluation of the 
maintenance program. 

Although stating that there are 
presently no performance indicators in 
use by the industry that directly 
measure performance, NUMARC and 
the utilities recognized that some of the 
current industry indicators, taken in the 
proper context, can provide an 
indication of maintenance performance. 
Indicators can be used effectively by a 
specific utility as a management tool to 
assess the trend of performance within a 
given indicator or set of indicators. 
However, NUMARC admonished that 
there are individual plant variations that 
make absolute comparisons misleading, 
even for plants with the same licensee. 
NUMARC also stated that the 
comparison of plant-specific indicators 
to industry averages can be misleading. 

Two utilities stated that there was no 
need to develop new performance 
indicators. One added that the 
Commission should continue to evaluate 
a given licensee using its current 
technology. The other suggested that the 
existing INPO Performance Indicators 
be revised to meet the need for a 
maintenance standard. 

NUMARC expressed the opinion that 
a good maintenance program would use 
a combination of indicators based upon 
the condition, type, age, etc., of the plant 
and specific equipment in question. 
NUMARC believes that prescribing a 
rigid set of indicators would not achieve 
necessary plant flexibility and may 
preclude focusing on areas of more 
appropriate concern. Flexibility is 
needed to revise, delete, or add 
performance indicators as appropriate 
to provide information to management 
to fit circumstances, methods, and 

. conditions that may pertain to a given 
plant in a specific situation. In this vein, 
efforts to obtain consistent data would 
have questionable benefit for regulatory 
purposes and may have deleterious 
effects on plant programs. 

Another utility does not believe that 
any prescribed set of indicators can be 
used to judge the effectiveness of a 
plant's maintenance program. It also 
stated that no indicator or combination 
of indicators can give an overall 
measure of maintenance effectiveness. 
In its view, such a task must be left to 
the judgment of the individual licensee, 
INPO, and the NRC. 

One individual stated that 
maintenance effectiveness is a measure 
focused on economics. He went on to 
say that this view clouds the focus on 
public health and safety. According to 
this commenter, the proper focus of 
maintenance effectiveness is on 
functional failures that threaten public 
health and safety. 

NUMARC warned that component 
reliability by itself is not a good 
indicator of maintenance performance. 
The reason given for this position was 
that component reliability may be an 
indicator of an application, design, 
component, operating, or maintenance 
problem. NUMARC added that 
assessments by the plant staff or by the 
corporate staff, including observation of 
work in the field, are necessary 
ingredients in the measurement of 
maintenance performance. NUMARC 
pointed out that a given component 
failure or degradation could be 
allowable based on engineering 
judgment without indicating an 
ineffective maintenance program, 
especially for cases involving redundant 
or nonsignificant equipment. 
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Response-The Commission agrees 
that plant performance indicators that 
have been developed and used by the 
NRC and industry are not appropriate as 
the sole indicators of maintenance 
effectiveness. The Commission also 
agrees that, because of individual plant 
variations, performance indicators are 
not appropriate for making absolute 
plant-to-plant comparisons. However, as 
recognized by commenters, indicators 
taken in context can be used as an 
indication of maintenance performance. 
More importantly, indicators can be 
used by licensees as an effective 
management tool to assess the need for 
corrective actions within a maintenance 
program. 

Operating characteristics such as 
consistently high availability or low 
equipment-caused forced outage rates 
over a number of operating cycles are 
indicators of good maintenance 
effectiveness. However, the plant 
material condition can degrade 
significantly before these indicators 
provide identification of degraded 
maintenance effectiveness; thus these 
indicators are not very timely. Based on 
the results of extensive work on 
indicator development, the Commission 
concludes that indicators that are based 
upon actual in-service component 
reliability and failure history provide a 
useful measure of maintenance 
effectiveness. Also, these indicators can 
be defined and implemented 
independent of the definitions and 
procedures that the licensee deems 
necessary to manage the flow of 
maintenance work. Knowledge of data 
showing component failure in excess of 
the industry average has the desirable 
property of alerting licensees to 
determine whether improved 
maintenance performance is needed. In 
general, the Commission agrees with 
NUMARC that a good maintenance 
program would use a combination of 
indicators based upon the condition, 
type and age of the plant and the 
specific equipment in question. 
Accordingly, the Commission has 
modified the final rule to allow licensees 
flexibility to determine the details of 
their individual maintenance programs. 

11. Should an industry-wide 
component failure reporting system, e.g., 
NPRDS, be used by all plants in order to 
support the sharing of generic 
maintenance experience and facilitate 
monitoring of maintenance 
effectiveness? 

Comments-Of the commenters, 
including NUMARC, who addressed this 
item, most recognized the usefulness of 
the NPRDS as a source of generic failure 
data. However, most of the commenters, 

\..4 
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including NUMARC, oppose the 
unqualified use of the NPRDS for 
monitoring maintenance effectiveness 
for a number of reasons. Some 
commenters, including NUMARC, 
perceive such use of the NPRDS as an 
inappropriate regulatory intrusion into a 
program designed to improve 
communications regarding !!quipment 
performance within the industry that 
would tend to stifle the free exchange of 
information. NUMARC cited the 
necessary expansion of the reportable 
scope of the NPRDS to cover the entire 
BOP as a tremendous undertaking that 
could be prohibitively expensive. 
NUMARC, two utilities, and one 
individual believe that, although the 
NPRDS can be used to obtain gross 
indications of a problem, its usefulness 
is restricted because of plant-to-plant 
differences in maintenance practices, 
component application, design, 
environment, and the detail with which 
failures are reported. 

Response-The Commission generally 
agrees with the above comments. 
However, the NPRDS may provide 
useful information for comparing plant­
specific experience on equipment with a 
broader range of industry operating 
experience on similar equipment. The 
data does provide useful insights into 
maintenance trends at an individual 
plant. 

12. Commissioner Roberts had the 
following views: 

I cannot join the majority in supporting the 
proposed rulemaking on maintenance. In 
order to have the benefit of the public's 
comments, it has been my custom to agree to 
publication of proposed rulemakings. I cannot 
do so in this instance. I have asked one 
fundamental question. What are we trying to 
accomplish with this rule that cannot more 
effectively and innovatively be accomplished 
without a regulation? I have not received a 
satisfactory answer. I do not believe the case 
has been made that licensees do not have · 
established maintenance programs. Most 
importantly to me, there has been no 
demonstration that this rule would improve 
implementation of existing programs. Neither 
have I been provided with compelling 
documentation on what the problem is and 
how, specifically, this rule will fix it. On the 
contrary, the trends staff has provided show 
continued improvement in the maintenance 
area. 

The proposed rule the Commission is now 
publishing fails to provide a basis for 
determining when a maintenance program is 
effective or when improvements are 
"appropriate." We are even delaying 
publication of the accompanying regulatory 
guide until the final rule. Without being 
afforded the opportunity to review this 
implementation document, the Commission is 
left in the position of approving a specious 
rule. It is no wonder that this rulemaking 
would elicit such widespread opposition. The 
public is being asked to comment on a rule of 

form but no substance. I believe it would be 
more productive to delay issuance of this 
proposed rule until the draft regulatory guide 
is available for comment. Only then can we 
receive meaningful comments on the 
rulemaking package. , 

I am concerned that this rule goes beyond 
our authority. I cannot agree with a rule that 
would have the NRG regulating maintenance 
on all systems, structures, and components 
regardless of whether they have a nexus to 
radiological safety or not. I am troubled by 
the attitude demonstrated when we request 
public comments on what limitations, if any, 
should be placed on the final rule to address 
structures, systems and components that are 
"without question irrelevant (my emphasis) 
to the protection of public health and safety." 
This clearly abdicates our responsibility to 
show that a regulation is needed. We must 
ask ourselves: Are we proceeding with this 
rulemaking for the sake of the rule itself? As 
a !tested to by the cases where the 
Commission cited licensees, the NRG already 
has the authority to enforce compliance in the 
maintenance area. 

The arguments advanced by both the staff 
and the Commission in trying to comply with 
the requirements of the backfit rule have 
played a significant role in my decision not to 
support this proposed rulemaking. The staff 
argument for the rule's compliance with 
50.109 has been made on the basis of cost. 
The staff states that the backfit analysis 
shows that"* * * the rule will provide a 
substantial increase in the protection of the 
public health and safety without any 
additional cost." I am skeptical of the 
assumptions made in the backfit and 
regulatory analysis and request comments on 
both these documents. I also request 
comments on the views of the ACRS. They 
state that"* * * there are characteristics of 
regulations, and especially the way in which 
they are typically enforced, that lead us to 
believe that, under a rule, a move toward 
uniformity would occur, and this is likely to 
decrease the effectiveness of some of the 
better existing programs." I share their 
concern that the existence of this rule could 
make things worse and diminish rather than 
enhance the protection of the public. 

Regarding "adequate protection," the 
Commission appears to be saying that since 
effective maintenance is necessary to 
maintain adequate protection, this rule 
should be excepted under 50.109(a)(4). This 
exemption would prohibit staff from taking 
implementation costs into consideration. 
However, it would require that a documented 
evaluation be prepared for public comment. 
Therefore, my opposition to the exception is 
not to the exception itself but to the 
precedential nature of the use of the adequate 
protection argument. Let me state that I, too, 
strongly believe that effective maintenance is 
necessary to assure that nuclear power 
plants are safe and to provide adequate 
protection to the public. I also believe, just as 
strongly, that this rule is not necessary to 
provide that protection, and that as the ACRS 
noted, it may well have the opposite effect. I 
believe that we cannot afford to be careless 
about the use of the "adequate protection" 
argument for exception to the backfit rule. 
The Commission is in litigation about this 
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very issue. The Commission addressed this 
point in detail under the heading "Adequate 
Protection" in the Response to Comments on 
the final 10 CFR part 50 Revision of Backfit 
Process for Power Reactors. Let us remember 
that there had been concerns that in dealing 
with the backfit rule, the Commission would 
use the phrase "adequate protection" 
arbitrarily. The Commission could 
unwittingly be giving credence to that view. 

Additionally, it seems to me that the 
Commission position on adequate protection 
is internally inconsistent. The Commission 
needs to recognize that when it states that 
this rule is needed to maintain adequate· 
protection, it is saying that the current 
operating plants now pose undue risk to the 
public which we are presently tolerating. If I 
believed that, I would suggest (as I'm sure 
would the rest of the Commission) that this 
rule become immediately effective. This is 
clearly not the case. As the Commission in 
the very same comment shows, "* * * the 
proposed rule codifies and standardizes 
previously existing (my emphasis) 
Commission requirements, both explicit and 
implicit, in plant technical specifications, 
licensee safety analysis reports, and 10 CFR 
part 50, appendix B." It seems to me that the 
Commission can't have it both ways. 

I request comments on my views. 

Comments-Of the commenters who 
responded to this question, most agreed 
with the views of Commissioner · 
Roberts, while only three commenters 
disagreed with the Commissioner. Some 
commenters did not provide any basis 
for their agreement or disagreement. 
However, a number of commenters 
expressed concerns beyond the views 
expressed in Question 12. These are 
summarized below. 

A majority of the utility commenters 
implicity agreed with Commissioner 
Roberts that the proposed rule went 
beyond the current authority of the 
Commission by requiring maintenance 
of all SSCs in the BOP. According to 
these commenters, since many SSCs.in 
the BOP have no nexus to pubic health 
and safety, the maintenance rule would 
require licensees to spend their 
resources on unimportant areas, 
potentially decreasing the level of 
safety. One individual stated that 
regulators have a bias in favor of 
overboard regulations, pointing to the 
FAA's regulations on air transportation. 
This commenter noted that, unlike the 
scope of FAA's statutory charter which 
encompasses the development of the air 
transportation industry, the NRC's 
authority is limited to the regulation of 
the nuclear industry to protect public 
health and safety. Two utilities argued 
that the maintenance rule fails to 
provide meaningful definitions and 
standards of the activities required. In 
their view, this can lead to 
misinterpretation, arbitrary 
enforcement, and endless 
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reinterpretations of the rule. One utility 
suggested that any industry standard on 
maintenance would be tailored to the 
lowest common denominator, and 
therefore there would be no net 
improvement in the level of safety. It 
also argued that, once codified, a · 
regulatory standard of acceptance 
maintenance would be difficult to 
improve. Finally, NUMARC and the 
utilities also repeated their general 
arguments why a maintenance rule is 
not necessary, in particular, on the 
gradual improvement in the industry 
maintenance performance, and the INPO 
Self-Assessment Program. NUMARC 
also asserted that the Commission has 
sufficient authority to ensure adequate 
protection. 

A Commissioner on the Public Service 
Commission of the State of Vermont 
stated that there is safety significance in 
the BOP, pointing out that recent NRC 
staff and industry evaluations show that 
improper maintenance of components 
not previously associated with safety 
has resulted in adverse safety 
consequences. In addition, the 
Commissioner indicated that superior 
performance of nuclear plants 
internationally has been associated with 
maintenance programs that are stricter 
than those in the U.S., citing the 
experience of Japan and France. 

Response-Two of the issues raised 
by Commissioner Roberts and by the 
majority of commenters are similar to 
those issues raised in response to 
Questions 6 and 7. As discussed in the 
response to comments on Question 6, 
the Commission agrees that a backfit 
analysis is required for the maintenance 
rule. Because the current regulations 
provide an assurance of adequate 
protection of the public health and 
safety, the Commission is no longer 
proposing to exempt the maintenance 
rule from the requirements of a backfit 
analysis. 

The Commission does not agree that 
the maintenance rule will result in 
decreased safety by requiring licensees 
to divert their resources away from 
SSCs and activities with greater 
importance to safety. The maintenance 
rule is being issued to ensure that the 
effectiveness of maintenance programs 
is maintained for the life of the facility 
and is not expected to require 
significant modifications to current 
licensee programs. The regulatory guide 
will provide flexibility for a licensee to 
structure its maintenance program in 
accordance with the safety significance 
of those SSCs. However, the 
Commission does agree with the 
comments that not all SSCs in the BOP 
are rela led to the protection of public 

health and safety. Accordingly, as 
discussed in the response to the 
comments on Question 7, the scope of 
the rule has been modified to focus on 
those SSCs whose failure could most 
directly threaten public health and 
safety. 

Finally, during the time the 
Commission held rulemaking in 
abeyance, the public had the 
opportunity to comment on the draft 
regulatory guide. Considering the 
narrowing of the focus of the final rule 
to a results/performance-oriented 
approach, the supporting regulatory 
guide will require revision. During the 
revision process, previous public 
comments will be considered and 
appropriately reflected in the regulatory 
guide. The regulatory guide will be 
revised to reflect the rule's narrower 
focus on results and maintenance 
program effectiveness, and will describe 
a means for meeting the requirements of 
10 CPR 50.65 acceptable to the staff. 
Revision of the regulatory guide will 
again include the opportunity for public 
comment. Implementation of the rule is 
to be delayed for five years after the 
issuance date, with the regulatory guide 
expected to be available within the first 
two years. This schedule will allow at 
least three years for licensee 
development beyond the time when 
final guidance is expected to be 
available. 

Additional Comments of Commissioner 
Curtiss 

I believe that the approach adopted 
by the Commission in this final rule is 
sound and appropriate. The entire 
Commission agrees that it is important 
for this agency to have a regulatory 
framework in place that will provide a 
mechanism for evaluating the overall 
continuing effectiveness of licensees' 
maintenance programs. This final rule 
will provide that regulatory framework. 

I strongly disagree with those who 
contend that the Commission rushed out 
with this maintenance rule without the 
benefit of public comment and with the 
attendant implication that the final rule 
was not well-considered. In point of 
fact, the reliability-based aspects of 
maintenance reflected in this final rule 
have been at the very heart of what the 
Commission has been considering in the 
maintenance area since as early as 1988. 
Indeed, it is abundantly clear from even 
a cursory review of the history of this 
issue that considerable time and 
attention have been devoted to the basic 
concepts reflected.in this final rule. That 
history is briefly summarized below: 

In the Final Commission Policy 
Statement on Maintenance of Nuclear 
Power Plants [53 FR 9430; March 23, 
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1988), the Commission made it clear 
that-

[i]t is the objective of the Commission that 
all components, systems and structures of 
nuclear power plants be maintained so that 
plant equipment will perform its intended 
function when required. To accomplish this 
objective, each licensee should develop and 
implement a maintenance program which 
provides for the periodic evaluation, and 
prompt repair of plant components, systems 
and structures to ensure their availability 
* * *. [T]he program should include the 
feedback of specific results to ensure 
corrective actions, provisions for overall 
program evaluation, and the identification of 
possible component and system problems ... 

An adequate program should consider 
• Technology in the area of­

Predictive Maintenance 
• Equipment history and trending 

[and] 
• Measures of overall program 

effectiveness 
The Commission went on to indicate 

in that same 1988 Policy Statement 
that-

The Commission expects to publish a 
Notice of Proposed Rulemaking in the near 
future that will establish basic requirements 
for plant maintenance programs. We believe 
that the contents and bounds of the proposed 
rule will fall within the general framework 
described in this Policy Statement * * *. We 
encourage interested parties to provide their 
views on this important subject to the 
Commission, even at this early stage of the 
rulemaking process. 

53 FR 9430-31. 
Thus, early on, the Commission began 

to consider the principal elements of the 
final rule adopted here by the 
Commission, called on licensees to 
incorporate those elements into their 
maintenance programs, and solicited 
public comment on such proposals. 

In conjunction with the issuance of 
the Final Commission Policy Statement 
on Maintenance of Nuclear Power 
Plants, the Commission directed the 
NRC staff to develop a preferred 
maintenance rulemaking option 
requiring licensees to track certain 
maintenance performance indicators 
[See Staff Requirements Memorandum 
on COMKC-88-03, June 17, 1988). In 
response, the staff advised that the 
proposed rules should contain 
"provisions for performance assessment 
which licensees would implement to 
track the effectiveness of their 
maintenance programs" [See SECY-81::1-
277, Amendment to 10 CPR part 50 
Related to Maintenance of Nuclear 
Power Plants, p. 2, September 30, 1988). 
Although the staff was not in a position 
to suggest the use of specific 
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maintenance performance indicators, it 
formulated a proposed rule that-

emphasizes that an integral part of a good 
maintenance program is the monitoring and 
feedback of results. In this regard, the 
maintenance programs should utilize 
quantitative indicators that are based upon 
actual component reliability and failure 
history to provide the best measure of 
maintenance effectiveness. 

SECY-88-289, Preliminary Results of the 
Trial Program on Maintenance 
Performance Indicators, p. 5, October 7, 
1988. 

Indeed, the staff specifically noted 
that the goal of the recommendations 
contained in the proposed maintenance 
rule was to provide the NRC staff and 
licensees "with a practical near-term 
method to track maintenance 
effectiveness * * *" (SECY-88-289, p. 
5)-the very core of the proposal that 
the Commission endorses in this final 
rule. 

The resulting Notice of Proposed 
Rulemaking on Maintenance and the 
proposed rule published for comment on 
November 28, 1988 (53 FR 47822) contain 
the same equipment history and 
trending, effectiveness monitoring, and 
feedback elements as the Final 
Commission Policy Statement on 
Maintenance. They also contain clear 
indications that the Commission 
intended to include requirements for 
monitoring, trending, and feedback with 
regard to the effectiveness of 
maintenance in any maintenance rules 
that might ultimately be adopted. The 
need for, and details of, such provisions 
were emphasized in the draft Regulatory 
Guide that was subsequently published 
for comment as part of this maintenance 
rulemaking effort. 54 FR 33983. In turn, a 
number of commenters acknowledged 
the maintenance effectiveness 
measurement, trending, and feedback 
aspects of the proposed rule and 
provided their views on these matters. 

In sum, it is abundantly clear from all 
of this that the Commission has long 
been considering maintenance 
effectiveness monitoring of the sort that 
a majority of the Commission now 
adopts in this final maintenance rule, 
and that the industry and the public 
were given clear notice and the 
opportunity to comment on such 
considerations throughout this 
maintenance rulemaking process. The 
final rule that has resulted from this 
careful deliberation will provide the 
regulatory framework that all 
Commissioners agree this agency must 
have in order to ensure the continuing 
effectiveness of maintenance efforts at 
nuclear power plants, while at the same 
time providing licensees broad latitude 

in how they fashion their individual 
maintenance programs. 

Commissioner Remick's Separate Comments 

I respectfully differ with my colleagues 
inasmuch as I do not believe that there is a 
demonstrated need for a rule in light of 
significant improvements in maintenance 
programs resulting from Agency attention 
and licensee initiatives. The Commission 
indicates in its decision to promulgate this 
rule that"* * * the Commission is satisfied 
that the industry has been generally 
successful in bringing about substantial 
improvement in maintenance programs." 
Substantial improvements and favorable 
results are the goals that the Commission 
should strive for in its regulatory activities by 
utilizing the most effective regulatory tools 
for accomplishing those goals. As I argue 
below, I am not convinced that in this case a 
rule is the most effective regulatory tool for 
accomplishing those goals. Further, I differ 
inasmuch as I strongly believe that this rule 
should not be issued as a final rule. Although 
the rule is a concept worthy of discussion, it 
should not have been rushed out but should 
have been issued for the benefit of public 
comment. 

The Commission approved criteria to be 
used in determining when industry progress 
in the area of maintenance would be 
sufficient to obviate a need for rulemaking 
[SECY memorandum from S. Chilk to J. 
Taylor, dated May 25, 1990). The staff 
performed a detailed evaluation of industry 
progress and concluded that the criteria had 
been satisfied (SECY-91-110, Staff 
Evaluation and Recommendation on 
Maintenance Rulemaking). Based upon its 
conclusions, the staff recommended that the 
Commission not proceed with a maintenance 
rulemaking. The ACRS agreed with the staffs 
recommendations. In general, I agree with the 
bases for the staffs conclusions. Therefore, I 
approved the staffs recommendation in 
SECY-91-110 not to proceed with 
maintenance rulemaking, but instead to issue 
a final policy statement on maintenance of 
nuclear power plants. I also approved the 
staffs recommendation to remove the 
maintenance escalation factor and revise the 
enforcement policy supplement of 10 CFR 
part 2, appendix C to include a specific 
maintenance-related example. 

Further, I agree with the staffs conclusion 
that the industry document, INPO 90--008, 
"Maintenance Programs in the Nuclear Power 
Industry," delineates the necessary elements 
of effective maintenance programs. The 
industry's commitment to monitor the 
progress of maintenance implementation 
using the performance objectives of INPO 91}-
008, and the staffs intention to assess 
industry performance and report to the 
Commission after four years with an interim 
report after two years, are sufficient in my 
view to assure that there will be no 
backsliding of the level of industry 
performance of maintenance. 

In general, I support a regulatory approach 
which stimulates licensees' and industry's 
initiatives, encourages innovation, permits 
self-management and produces positive 
results, under agency monitoring, in contrast 
to prescriptive, process-oriented regulations 
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which require rote adherence, stifle 
initiatives and depend on punitive 
enforcement actions for compliance. There 
appears to be a near-unanimous consensus 
that the agency and the industry have 
stimulated initiatives which have produced 
positive results, an outcome not necessarily 
assured even by result-oriented rulemaking. 

I agree with the view that routine use of the 
staffs maintenance inspection approach, 
utilizing the Maintenance Team Inspection 
(MTI) Criteria proposed in conjunction with 
the revised policy statement, could ultimately 
lead to essentially the same prescriptive 
result as a process-oriented rule. In the 
interest of ensuring that the responsibility for 
improving, sustaining and verifying adequate 
maintenance performance (using industry's 
standard document INPO 90--008) remained 
with the industry, I believe that the 
Commission should have directed the staff to 
develop an approach to its routine 
inspections which would have concentrated 
on inspecting for the effective results of 
maintenance programs rather than inspecting 
the details of the process. The MTI approach 
would then have been reserved for use as 
diagnostic inspection tool in those special 
cases where there was a perceived 
maintenance problem. In my approach, the 
staffs proposed final policy statement on 
maintenance would have been revised to 
include these future activities. 

I agree with the view that it is important for 
this agency ·10 have a regulatory framework 
in place that will provide a mechanism for 
evaluating the overall continuing 
effectiveness of the maintenance programs, 
particularly as the plants continue to age. I 
believe that a revised final policy statement, 
together with the development of results­
oriented inspection programs, would have 
provided an effective regulatory framework 
for such evaluation. I believe that the 
performance-based rule that the majority of 
the Commission has approved has some 
innovative features, and may be particularly 
appropriate for monitoring the effectiveness 
of maintenance programs for the advanced 
reactors. However, I do not agree with the 
view that the proposed rule in no way 
interferes with the process-related activities 
which the licensee community, to its 
considerable credit, has undertaken 
voluntarily. It may be argued that licensees 
will not have to change their maintenance 
programs to meet the provisions of the rule as 
it is written. Nevertheless the focus of the 
NRC's attention on implementation of a new 
rule almost always carries with it the strong 
potential for impact on the licensees' 
initiatives and programs and thus an inherent 
disincentive to not innovate or participate in 
new initiatives. 

One way of determining the potential 
impact of this rule would have been to issue 
it for public comment. I think that issuing the 
proposal for public comment would be good 
policy, and consistent with the Commission's 
Principles of Good Regulation, which state 
that all available facts and opinions be 
sought openly from licensees and other 
interested members of the public. To rush a 
final rulemaking package that contains some 
fundamental changes from the direction the 
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Commission has taken over the past several 
years, without seeking all available facts and 
opinions, is likely to lead to implementation 
problems that the Commission may not be 
aware of now. 

The final rule represents a significant 
departure from the proposed rule. The 
proposed rule issued in 1988 focussed on 
what the Federal Register notice for the 
proposed rule called "maintenance practices" 
and "the adoption of common maintenance 
standards"-in a word, "processes", or 
"systems" of maintenance (53 FR 47824). The 
notice stated that "regulation [of 
maintenance] by outcomes rather than 
processes" would be the subject of "follow­
on rulemaking" (id.). The final rulerhowever, 
is focussed on outcomes and thereby seems 
to have concluded the "follow-on 
rulemaking" before it was begun. Although 
the proposed rule contained monitoring and 
trending components, they were only a few 
among seventeen maintenance activities 
covered by the proposed rule (see the 
proposed 50.65[b)), and so clearly were in no 
way intended as a surrogate for a process­
oriented rule. However, monitoring is the 
focus of the final rule. The significant shifts in 
the focus of the rule and in the role of 
monitoring in the rule deserved public 
comment. 

The notice of the proposed rule invite 
responses to questions on monitoring, but the 
questions were confined largely to the issue 
of what specific measures might be used to 
assess the effectiveness of a maintenance 
program [see 53 FR 47825). Not addressed in 
the notice were certain matters which are 
crucial to the final rule. These include, for 
example, the final rule's requirement to 
monitor "against licensee-established goals" 
which are "commensurate with safety". Also, 
§ 50.65[b) of the final rule defines the 
structures, systems, and components (SSCs) 
to be included in the scope of maintenance 
monitoring programs. This definition is both 
similar to and different from the definition of 
SSCs important to license renewal in part 54, 
a final rule which the Commission affirmed 
along with the final rule on maintenance. 
Public comment might have addressed 
whether the differences between the 
definitions of SSCs in these two 
maintenance-related rules are justified or will 
present interpretation and implementation 
problems. 

If I were convinced that a rule was needed 
to produce positive results, I could support 
the majority's rule as a proposed rule, 
provided that I could see how the staff would 
implement the rule through the development 
of regulatory guides and inspection modules, 
and provided that the public was given an 
opportunity to comment before promulgation 
of a final rule. But I am not convinced that a 
rule is needed to produce positive results. 
The staff has shown that we're seeing 
substantial positive results of the industry's 
maintenance program initiatives, and the 
stafrs findings have been verified in my 
discussions with Regional staff and Resident 
Inspectors. Therefore, I have concluded that 
the Commission should not change its 
direction now and that there is no need to 
promulgate a maintenance regulation which 
could be counterproductive to further 

maintenance program development and 
innovation. I fear that licensees will halt 
further development of their maintenance 
initiatives to await the development of the 
regulatory guidance to implement the rule, 
and that licensees will refrain from 
participating in future safety initiatives 
because they will interpret this Commission 
action as a significant retreat from its goals of 
achieving a stable regulatory environment. 
The development of an industry maintenance 
program standard, the industry's commitment 
to self-assessment against that standard, 
INPO's evaluation of maintenance progress 
against the objectives of the standard, NRC 
inspection programs which would 
concentrate on effective results, and the 
NRC's existing enforcement authority are 
adequate to ensure proper maintenance 
without a new rule. 

I would stress, however, the importance of 
the Commission's continuing to monitor the 
industry's progress in this area. A policy 
statement would be a suitable approach for 
continuing the Commission's necessary 
emphasis on maintenance, and at the same 
time allowing for continuing improvement in 
maintenance through flexibility, diversity and 
innovation in the industry's programs. 

Finding of No Significant Environmental 
Impact: Availability 

The Commission has determined that, 
under the National Environmental Policy 
Act of 1969, as amended, and the 
Commission's regulations in subpart A 
of 10 CFR part 51, this rule is not a major 
Federal action significantly affecting the 
quality of the human environment and 
therefore an environmental impact 
statement is not required. 

Since this action is directed toward 
maintaining the level of maintenance 
effectiveness of existing plant SSCs to 
minimize the likelihood of failures and 
events caused by the lack of effective 
maintenance and does not require any 
modification of the plant, it will not 
adversely affect the quality of the 
human environment. 

The environmental assessment and 
finding of no significant impact on 
which this determination is based are 
available for inspection at the NRC 
Public Document Room, 2120 L Street 
NW., Lower Level, Washington, DC. 

Single copies of the environmentai 
assessment and finding of no significant 
impact are available from Robert Riggs, 
Office of Nuclear Regulatory Research, 
Telephone: (301) 492-3732, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555. 

Paperwork Reduction Act Statement 
This final rule amends information 

collection requirements that are subject 
to the Paperwork Reduction Act of 1980 
(44 U.S.C. 3501 et seq.). The information 
requirements will be submitted by the 
NRC to the Office of Management and 
Budget (0MB) for review and approval 

50-SC-93 

of the information requirements before 
they will become effective. Notice of 
NRC submission of the information 
collection requirements to 0MB, and 
issuance of the required 0MB approval, 
will be published by the NRC in the 
Federal Register. 

Regulatory Analysis 

The Commission has prepared a 
regulatory analysis on this final 
regulation. The analysis examines the 
costs and benefits of the alternatives 
considered by the Commission. The 
analysis is available for inspection in 
the NRC Public Document Room, 2120 L 
St., NW., Washington, DC. Single copies 
of the analysis may be obtained from 
Robert Riggs, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555, 
(301) 492-3732. 

Regulatory Flexibility Certification 

In accordance with the Regulatory 
Flexibility Act of 1980, 5 U.S.C. 605(b), 
the Commission hereby certifies that 
this regulation does not have a 
significant economic impact on a 
substantial number of small entities. 
This regulation affects licensees that 
own and operate nuclear utilization 
facilities licensed under sections 103 
and 104 of the Atomic Energy Act of 
1954, as amended. These licensees do 
not fall within the definition of small 
business set forth in section 3 of the 
Small Business Act, 15 U.S.C. 632, or 
within the Small Business Size 
Standards set forth in 13 CFR part 121. 

Backfit Analysis 

Pursuant to 10 CFR 50.109(a)(2), the 
Commission has prepared the following 
backfit analysis for the maintenance 
rule. The Commission has determined, 
on the basis of this analysis, that 
backfitting of the requirements in the 
maintenance rule will provide a 
substantial increase in the level of 
protection of public health and safety 
beyond that currently provided by the 
Commission's regulations, and that the 
costs of implementing the rule are 
justified in view of this increased 
protection. 

The maintenance rule requires 
licensees to monitor the effectiveness of 
maintenance activities for certain 
structures, systems and components 
based upon licensee-established goals 
for performance or condition, and take 
corrective action where necessary (the 
requirements of the maintenance rule 
are set forth in greater detail in the 
discussion below which addresses the 
nine factors of 10 CFR 50.109(c)). 

It is the Commission's judgement that 
maintenance, and in particular th~ goal-
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setting, monitoring and corrective action 
activities required by the maintenance 
rule, provide a substantial increase in 
the safety of nuclear power plant 
operation. This judgement is based on 
the direct impact of maintenance on the 
reliability and operability of nuclear 
power plant safety systems, and its 
effect on the other plant structures, 
systems and components that are 
important to the protection of the public 
health and safety and common defense 
and security. 

The Commission's judgement that 
effective maintenance is an important 
contributor to safety is confirmed by 
studies of maintenance practices for 
domestic nuclear power plants, LERs, 
composite data from the Commission's 
Systematic Assessment of Licensee 
Performance (SALPJ, and the 
Commission's inspections at domestic 
nuclear power plants, as well as studies 
of maintenance practices at foreign 
nuclear power plants, the military, and 
the aerospace industry. The Commission 
first began focusing on maintenance as a 
result of its observation that plant 
performance, as reflected in such 
indicators as the number of 
unanticipated scrams, was not 
improving in the early 1980s. The 
Commission had expected that as newly 
licensed power plants gained operating 
experience and took advantage of 
lessons learned and other information 
distributed throughout the industry, 
problems in plant operation would 
gradually decrease to a relatively low 
level. To understand why industry 
performance was not improving as 
expected, the Commission performed an 
assessment of maintenance at domestic 
nuclear power plants in NUREG-1212, 
"Status of Maintenance in the Nuclear 
Power Industry." The study found that 
in 1985, maintenance safety problems 
were evident to varying degrees across 
the U.S. nuclear industry. Wide 
variations were found in maintenance 
practices and effectiveness, and a 
significant proportion of operational 
problems was found to be attributable 
to improper or inadequate maintenance. 
This finding was confirmed by an 
industry study of maintenance 
conducted about the same time. This 
industry study, which was performed by 
NUMARC Working Group 4, was 
discussed by the Working Group 
Chairman during the July 1988 Public 
Workshop on the Maintenance 
Rulemaking [NUREG/CP-0099, pp. 1.21-
1.31). The industry study found that 38% 
of the root causes of 650 significant 
events examined were maintenance 
related. 

To obtain a broader perspective on 
maintenance, the Commission 
performed a survey and assessment of 
maintenance practices in other countries 
and industries to identify varying 
approaches to maintenance and to 
determine if there was any linkage 
between safety and effective 
maintenance. Specifically, the aim of the 
study (NUREG-1333) was to: 

• Review various regulatory 
approaches and determine their 
applicability to the maintenance 
rulemaking, and 

• Determine foreign and domestic 
maintenance practices that contribute 
significantly to effective maintenance. 

The study covered Japanese, French, 
and German (FRGJ nuclear maintenance 
regulations and practices; the Federal 
Aviation Administration's regulatory 
approach to the maintenance of U.S. 
commercial aircraft; and the 
maintenance programs of the U.S. Navy 
and Air Force. The results of the study 
were used in formulating the proposed 
rule. These studies confirm the 
Commission's view that good 
maintenance is correlated with high 
reliability and minimization of plant 
transients, and therefore with nuclear 
power reactor safety. 

An additional concern of the 
Commission is the need to assure 
effective maintenance at nuclear power 
reactors throughout the terms of their 

. operating licenses (and any renewed 
operating licenses). While the current 
performance of the nuclear power 
in_dustry in the area of maintenance is 
acceptable and improving in the 
aggregate, the NRC Staffs Maintenance 
Team Inspections indicate that there are 
still common weaknesses in discrete 
areas of maintenance at nuclear power 
plants. Thus, while the Commission 
acknowledges the increased emphasis 
by licensees on maintenance and 
significant improvement in performance 
of maintenance programs in the 
aggregate, additional attention is 
warranted. Moreover, in the absence of 
a rule, there is no assurance that 
licensees would not relax their 
commitment to effective maintenance 
practices in the future. In this regard, the 
Commission notes that no licensee has 
made a formal docketed commitment to 
implement the Institute for Nuclear 
Power Operations (INPOJ performance 
objectives and criteria on maintenance 
(INPO 90-008). By adopting a 
maintenance rule now, the Commission 
will have a regulatory basis for 
preventing licensee "backsliding" in the 
area of maintenance. 

The absence of Commission 
maintenance requirements covering a 
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broad scope of .structures, systems and 
components also represents a safety 
concern because of the potential 
adverse effect on the ability of the 
Commission to take timely and effective 
regulatory action against licensees with 
poor maintenance practices. It is true 
that there are a number of existing 
Commission requirements that are 
directly or indirectly relevant to 
maintenance, including 10 CFR 
50.34(a)[3J[i); 50.34(a)(7); 50.34(b)(6) [i], 
(ii), (iii) and (iv); 50.34(b)[9); 50.34[f)[l) 
(i), (ii), and [iii); 50.34(g); 50.34a[c]; 
50.36[a); 50.36[c) (2), (3), (5) and (7); 
50.36a[a)[l); 50.49(b); 50.55a(g); part 50, 
appendix A, Criteria 1, 13, 18, 21, 32, 36, 
37,40,43,45,46, 52,53;part50, appendix 
B. However, these requirements do not 
apply uniformly to all "safety-related" 
structures, systems and components, 
and only occasionally apply to 
structures, systems and components 
which could adversely affect the 
functioning of safety-related structures, 
systems and components. Any attempt 
on the part of the NRC to take regulatory 
action against a licensee with 
inadequate or poorly-implemented 
maintenance must be pursued on an 
individualized, case-by-case 
consideration of the adequacy of that 
licensee's maintenance practices and 
their effect on safety. This regulatory 
approach is costly in terms of agency 
resources. It also risks the possibility 
that the NRC will be unable to take 
timely enforcement action in the event 
of a finding of inadequate licensee 
performance in maintenance. By 
contrast, timely regulatory action could 
easily be taken if a licensee were found 
not to be implementing specific actions 
required by a rule which addresses 
maintenance. In sum, the Commission 
concludes that substantial safety 
benefits are to be achieved from 
adopting the final maintenance rule. 

The Commission also concludes that 
the costs of implementing the 
maintenance rule at all nuclear power 
plants are justified in view of the safety 
benefits identified above. A regulatory 
analysis has been prepared to assist the 
Commission in determining the benefits 
and costs of implementing the 
maintenance rule through a quantitative 
approach. However, the quantitative 
estimates in the regulatory analysis 
have proved to contain varying degrees 
of uncertainty. Depending upon the 
specific assumptions used in the 
analysis, a broad range of values is 
possible for the estimated risk reduction 
attributable to the maintenance rule [the 
uncertainties and their effect on the 
overall risk reduction and value/impact 
ratios are discussed in greater detail in 
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the regulatory analysis). Because of 
these uncertainties, the Commission has 
considered qualitative safety 
considerations and benefits. Thus, the 
regulatory analysis' quantitative 
estimates comprise a component of, but 
are not the primary factor with respect 
to the Commission's conclusions on the 
safety benefits and costs attributable to 
the final maintenance rule. 

The regulatory analysis estimates that 
implementation of the final maintenance 
rule could result in a point estimate of 
52,000 person-rems avoided, with an 
upper bound of 72,000 and a lower 
bound of 7,300 person-rems. The net 
costs associated with implementation of 
the maintenance rule are estimated to 
entail a point estimate of 44 million 
dollars, with an upper bound of 2100 
million dollars in cost savings and a 
lower bound of 1500 million dollars. The 
resulting value/impact ratio is a point 
estimate of 1200 person-rems/million 
dollars. 

Furthermore, the regulatory analysis 
for the maintenance rule also contains 
some conservatisms which the 
Commission believes underestimates the 
cost-effectiveness of the final 
maintenance rule. In the regulatory 
analysis, it was assumed that the core­
damage frequency and forced outage 
downtime reductions associated with 
the results-oriented rule would be the 
same as those for a process-oriented 
rule. However, the Commission believes 
that the results-oriented approach, by 
focusing to a greater extent on 
equipment performance, would be more 
likely to achieve additional reductions 
in core damage frequency and forced 
outage downtime. The regulatory 
analysis also assumed that licensees 
under the final results-oriented rule 
would incur most of the costs of 
implementing programmatic elements 
similar in scope to those contained in 
the 1988 proposed maintenance rule in 
addition to the costs of implementing the 
results-oriented elements which were 
drawn from the proposed maintenance 
rule and incorporated into the final rule. 
The Commission projects that because 
the results-oriented rule is not a 
prescriptive programmatic rule, 
licensees will achieve some cost savings 
because they will have flexibility in 
determining the manner in which to 
improve the programmatic elements of 
their maintenance programs. 
Accordingly, the Commission projects 
that the costs for the performance-based 
final maintenance rule will be somewhat 
smaller than that assumed in the 
regulatory analysis. 

In view of the safety benefits 
discussed above, the Commission judges 

that the costs of implementing the 
maintenance rule are justified. 

The Commission recognizes that 
regulatory action in the area of 
maintenance should not be overly 
prescriptive, but rather be carefully 
directed to ensuring that unnecessary 
activities are not required, in view of the 
large degree of uncertainty in 
quantifying the costs and benefits of the 
maintenance rule. Accordingly, the final 
maintenance rule is carefully tailored to 
eliminate prescriptive programmatic, 
procedural arid organizational 
requirements. Rather, the final 
maintenance rule represents a results­
oriented approach to assuring that 
maintenance is effectively conducted at 
nuclear power reactors.The licensee is 
responsible for establishing goals for 
structure, system and component 
performance or conditions, and the 
licensee is free to determine the 
monitoring method, the need for 
corrective action, and the nature of that 
action. Furthermore, the maintenance 
rule contains a provision(§ 50.65[a)(2)) 
whereby licensees may forego 
monitoring. The Commission believes 
that the final maintenance rule provides 
the necessary flexibility for licensees to 
tailor their maintenance programs to 
their specific plant design and 
configuration, organizational structure, 
and personnel, thereby permitting 
compliance with the maintenance rule in 
the most cost-effective manner. The 
Commission is confident that the 
regulatory goal of maintaining safety 
has been achieved in the most 
reasonable and cost-efficient manner 
and is consistent with the public 
interest. 

For the reasons set forth above, the 
Commission concludes that, the 
maintenance rule will result in a level of 
safety beyond that currently provided 
by the Commission's regulations and 
that is a substantial increase in the 
overall protection of the public health 
and safety, and that the net costs of the 
rule are justified in view of this 
increased level of safety. 

The nine factors listed in 10 CFR 
50.109[c) are discussed below. 

1. Statement of the specific objectives 
that the backfit is designed to achieve. 

The purpose of the maintenance rule 
is to maintain the effectiveness of 
maintenance at operating nuclear power 
reactors, thereby maintaining the level 
of safety at operating nuclear power 
reactors. 

2. General description of the activity 
required by the licensee or applicant in 
order to complete the backfit. 

Under § 50.65(a)(1) of the maintenance 
rule, licensees will be required to: (i) 
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Establish goals for the performance or 
condition of certain structures, systems 
and components to assure that they will 
meet their intended function, (ii) monitor 
these structures, systems and 
components to determine whether the 
licensee-established goals have been 
met, and (iii) take appropriate corrective 
action if the goals are not met. These 
goals are to be established by taking 
into account industry-wide operating 
experience. Monitoring is not required, 
however, where the licensee 
demonstrates that preventive 
maintenance is sufficient to assure that 
the structures, systems and components 
will remain capable of performing their 
intended functions. See § 50.65(a)(2). 
Licensees will be required to evaluate 
the effectiveness of their goal-setting, 
monitoring and corrective action 
activities on at least an annual basis, 
taking into account industry-wide 
operating experience, and adjust their 
programs where necessary to ensure 
that failure prevention is balanced 
against unavailability of structures, 
systems and components. See 
§ 50.65(a)[3). In addition, when 
performing monitoring and preventive 
maintenance activities, an assessment 
of the total plant equipment out-of­
service should be taken into account to 
determine the overall effect on 
performance of safety functions. See 
§ 50.65(a)(3). The structures, systems 
and components which are subject to 
the goal-setting, monitoring, and 
corrective action requirements of the 
rule are those which are safety-related, 
and certain non-safety related systems, 
structures and components as defined in 
§ 50.65(b). 

3. Potential change in the risk to the 
public from the accidental offsite release 
of radioactive material. 

According to the Regulatory Analysis 
for the maintenance rule, a point 
estimate of the potential risk reduction 
to the public is approximately 52,000 
person-rem, with an upper bound of 
72,000 person-rem and a lower bound of 
7,300 person-rem. The bases of these 
projections are provided in the 
discussion in the Regulatory Analysis. 
However, as suggested by the range 
between the upper and lower bounds of 
risk reduction to the public, the 
estimates possess a certain relatively 
high degree of uncertainty. One factor 
contributing to this uncertainty, and 
which tends to suggest that the values 
for the results-oriented final rule are 
conservative, is that the core damage 
reduction frequency [CDFJ and forced 
outage downtime reductions associated 
with the results-oriented rule are 
assumed to be the same as the process-
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oriented rule. However, it is believed 
that the results-oriented rule, by 
focusing on equipment performance, 
would be more likely to achieve 
additional reductions in CDF and forced 
outage downtime. 

4. Potential impact on radiological 
exposure of facility employees. 

The goal-setting, monitoring, and 
availability evaluation requirements of 
the maintenance rule are not likely to 
result in any significant change, either 
positive or negative, in occupational 
exposures. Implementation of corrective 
actions, as required by § 50.65(a](l) of 
the maintenance rule can affect 
collective occupational exposures both 
positively and negatively. Increases in 
maintenance activity due to expanded 
preventive maintenance or more 
aggressive corrective maintenance (to 
reduce backlogs, for example] will tend 
to increase exposure, while productivity 
increases and reductions in the amount 
of rework will tend to reduce exposures. 
The net effect of these positive and 
negative trends is believed to be 
beneficial but small compared to the 
other costs and benefits of improved 
maintenance. Because of the uncertainty 
in this projection and the relatively 
small magnitude of the reduced 
exposures, the cost-benefit analysis of 
the Regulatory Analysis does not 
account for any changes in occupational 
exposures. 

5. Installation and continuing costs 
associated with backfit, including the 
cost of facility downtime or the cost of 
construction delay. 

The Regulatory Analysis for the 
maintenance rule discusses the costs to 
the industry and the NRC associated 
with the maintenance rule. The 
maintenance rule does not require any 
change in the design or construction of 
any nuclear power plant. Nor does the 
rule apply to activities associated with 
the planning, design, and installation of 
plant modifications. Therefore, there 
will be no installation, downtime, or 
construction costs associated with the 
rule. 

Rather, the maintenance rule will 
require licensees to establish goals for 
the performance or condition of certain 
structures, systems and components, 
monitor the performance or condition of 
those structures, systems and 
components, and implement corrective 
action if the licensee-established goals 
are not met. It also requires an annual 
evaluation of monitoring, goal­
establishment and corrective action 
activities to take into account industry­
wide operating experience and to make 
adjustments where necessary to balance 
failure reduction against structure, 
system, and component unavailability. 

For 110 operating reactors, the estimated 
net cost associated with implementation 
of this rule is $44 million. This estimate 
breaks down as follows: 

Industry cost element 

Implementation and operating ................... . 
Power replacement due to increased 

Millions 
of 1990 
dollars 

1050 

availability................................................... (998) 
Onsite cleanup and power replacement.. .. f-------'(9--'-) 

Total industry cost............................. 44 

The above cost figures are point 
estimates with a relatively large degree 
of uncertainty. The cost estimates in 
parentheses represent cost savings. 

6. The potential safety impact of 
changes in plant or operational 
complexity, including the relationship to 
proposed and existing regulatory 
requirements. 

As discussed above, the maintenance 
rule does not require any design 
modifications. Therefore, safety impacts 
attributable to changes in plant design 
are not assumed to result from the 
maintenance rule. With regard to 
changes in operational complexity, 
maintenance is often considered a part 
of operations. The maintenance rule 
requires licensees to establish goals for 
the performance or condition of certain 
structures, systems and components, 
monitor the performance or condition of 
those structures, systems and 
components, and implement corrective 
action if the licensee-established goals 
are not met. It also requires an annual 
evaluation of monitoring, goal­
establishment and corrective action 
activities. In addition, in performing 
monitoring and maintenance activities, 
the overall effect of equipment out-of­
service on the performance of safety 
functions must be assessed. These 
maintenance activities should provide a 
significant enhancement in safety by 
contributing to reduced operational 
complexity as a result of fewer 
maintenance reworks, fewer unplanned 
transients, and higher reliability of 
safety-significant SSCs, thus reducing 
the need for operator actions in 
response to events. Thus, operational 
complexity is not likely to be adversely 
affected. 

There are a number of existing 
Commission requirements directly or 
indirectly relevant to maintenance, 
including § § 50.34(a)(3)(i]; 50.34(a)(7); 
50.34(b)(6) (i], (ii], (iii] and (iv]; 
50.34(b)(9); 50.34(f](l) (i), (ii), and (iii); 
50.34(g]; 50.34a(c]; 50.36(a]; 50.36(c)(2), 
(3), (5) and (7); 50.36a(a)(l]; 50.49(b]; 

50-SC-96 

50.55a(g); part 50, appendix A, criteria 1, 
13, 18,21, 32, 36, 37,40,43,45,46, 52, 53; 
part 50, appendix B. Licensees must 
continue to comply with these 
requirements. However, 10 CFR 50.65 
should provide added assurance that 
these requirements will be complied 
with. No duplication of requirements is 
intended. 

7. The estimated resource burden on 
the NRC associated with the backfit and 
the availability of such resources. 

The estimated resource burden to the 
NRC associated with the maintenance 
rule can be divided into two elements: 
(a) Development of a regulatory guide 
on maintenance effectiveness 
monitoring ($800,000); and (b] inspection 
and enforcement to ensure compliance 
with the rule (assumed to be negligible 
over and above existing inspection 
efforts.) 

With regard to enforcement, the 
maintenance rule does not require 
licensees to submit their maintenance 
program to the NRC for review and 
approval, and no agency resources have 
been included in the cost estimates for 
this activity. NRC does not expect to 
allocate any additional resources for 
inspections as a result of this rule. 

8. The potential impact of difference 
in facility type, design, or age on the 
relevancy and practicality of the backfit. 

The maintenance rule establishes 
generic requirements that are applicable 
to all types of facilities and designs 
regardless of their age. These 
requirements (and therefore the cost of 
complying with these requirements] are 
essentially the same regardless of the 
type or design of the facility. 

9. Whether the backfit is interim or 
final and, if interim, the justification for 
imposing the backfit on an interim basis. 

The maintenance rule is a final 
requirement. Licensees will have up to 
five years following publication of the 
final rule in the Federal Register to be in 
compliance with the requirements of the 
rule. 

List of Subjects in 10 CFR Part 50 

Administrative practice and 
procedure, Antitrust, Classified 
information, Fire prevention, 
Intergovernmental relations, Nuclear 
power plants and reactors, Radiation 
protection, Reporting and recordkeeping 
requirements. 

In consideration of the foregoing, the 
Nuclear Regulatory Commission amends 
part 50 of title 10 of the Code of Federal 
Regulations as set forth. 
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56 FR 36081 
Published 7 /31 /91 
Effective 10/29/91 

Criteria and Procedures for the 
Reporting of Defects and Conditions of 
Construction Permits 

See Part 21 Statements of 
Consideration 

56 FR 40178 
Published 8/13/91 
Effective 9/12/91 

10 CFR Part 50 

RIN 3150 -AD32 

Emergency Response Data System 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission (NRC) is amending its 
regulations to require licensees of all 
operating nuclear power facilities except 
Big Rock Point to participate in the 
Emergency Response Data System 
(EROS) program. This action requires 
licensees to submit to the NRC timely 
and accurate data on a limited set of 
parameters whose values indicate the 
condition of the plant during a 
declaration of an alert or higher 
emergency classification. This action 
will ensure that all licensees establish a 
definite schedule for implementation of 
the EROS program. 
EFFECTIVE DATE: September 12, 1991. 
ADDRESSES: Copies of all NRC 
documents are available for public 
inspection and copying for a fee at the 
NRC Public Document Room at 2120 L 
Street NW., Lower Level of the Gelman 
Building, Washington, DC. Copies of 
NUREG documents may be purchased 
from the Superintendent of Documents, 
U.S. Government Printing Office by 
calling (202) 275-2060 or by writing to 
the Superintendent of Documents, U.S. 
Government Printing Office, P.O. Box 
37082, Washington, DC 20013-7082. 
Copies are also available from the 
National Technical Information Service, 
5285 Port Royal Road. Springfield, VA 
22161. 
FOR FURTHER INFORMATION CONTACT: 
M.L. Au, P.E., Office of Nuclear 
Regulatory Research. Nuclear 
Regulatory Commission, Washington, 
DC 20555, telephone: (301) 492-3749. 
SUPPLEMENTARY INFORMATION: 

Background 

On October 9, 1990 (55 FR 41095) the 
Commission published a proposed rule 
in the Federal Register that would 
require licensees to participate in the 
Emergency Response Data System 
(ERDSJ Program and to set a schedule 

for its implementation. EROS is a direct 
· electronic data link between computer 

data systems used by licensees of 
operating reactors and the NRC 
Operations Center (NRCOCJ during the 
declaration of an alert or higher 
emergency classification. The EROS 
supplements the voice transmission of 
information over the currently installed 
Emergency Notification System (ENS), 
and is activated by a licensee when an 
alert or higher emergency occurs at a 
licensed nuclear power facility. 

This rule applies to all licensed 
nuclear power reactor facilities, except 
Big Rock Point and those that are 
permanently or indefinitely shut down. 
However, units shut down for 
maintenance, or authorized for fuel 
loading only, or low power opera lions, 
are required to report under EROS. Big 
Rock Point is exempt because 
configuration of the facility does not 
make available as transmittable data a 

· sufficient number of parameters for 
effective participation in the EROS 
program. 

The objective of the final rule is to 
ensure timely and effective 
implementation of ERDS to provide NRC 
increased assurance that a reliable and 
effective communication system that 
will allow the NRC to monitor critical 
parameters during an emergency is in 
place at operating power reactors. 

Many of the elements of the rule are 
currently implemented under the EROS 
voluntary program in which over half of 
the licensed units have volunteered to 
participate. The EROS program is not 
expected to require any advancements 
in the state of the art, and the 
configuration of most power reactors is 
such that the relevant parameter values 
are available as transmittable data. 
Therefore, there should be no cause for 
delay in timely implementation of this 
rule. 

Public Comments 
Interested parties were invited to 

submit comments on the proposed rule. 
There were 113 comments made by 31 
commenters on the proposed rule: Two 
from interested individuals. one from a 
citizens' group, one from a former Senior,. 
Reactor Operator and Emergency 
Director at a utility, one from the 
Nuclear Management and Resources 
Council (NUMARC), one from the 
Nuclear Utility Backfilling and Reform 
Group (NUBARG), 20 from power 
reactor licensees, one from a non-power 
reactor licensee, and four from State 
authorities. Many of the letters 
contained comments that were similar in 
nature. These comments were grouped 
and addressed as one issue. The NRC 
identified 21 separate issues that cover 
the significant points raised by 
commenters. Public comments received 
on the proposed rule were docketed and 
may be examined at the Commission's 
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Public Document Room located at 2120 L 
Street NW. (Lower Level), Washington, 
DC. Upon consideration of the 
comments received, the Nuclear 
Regulatory Commission has adopted the 
proposed regulations, with certain 
modifications as set forth below. 

Analysis of Public Comments 

1. Comment. The EROS data would be 
subject to distortion by terrorists or 
computer hackers which could cause the 
NRC to respond improperly in their. 
recommendations to the licensee, 
Federal agencies, and State and local 
governments. If the EROS were 
hardened, or essential data elements 
were verified by voice communication, 
this potential problem would be 
eliminated. 

Response. It is highly unlikely that a 
computer hacker would be able to locate 
EROS transmissions in the NRC's · 
communications network because of the 
limited access to this system. Also, the 
communication protocol incorporated 
for EROS transmission would make the 
data unintelligible without knowledge of 
the specific site link configuration. Error 
detection/ correction has been 
incorporated into the transmission 
protocol which would, in all probability, 
detect any alteration in the data. And 
finally, as stated in NUREG-1394, 
"Emergency Response Data System 
(EROS) Implementation," and in this 
final rule, the NRC will continue the 
requirement for the licensee to maintain 
voice communication with the NRC 
during emergencies. Any data indicating 
rapid unrealistic changes or unexpected 
conditions would be immediately 
suspect and subject to verbal 
corroboration. Therefore, the NRC does 
not believe the probability for 
intentional data distortion is sufficiently 
large to justify resources for further 
countermeasures. 

2. Comment. There is inadequate 
justification that implementing the EROS 
would substantially increase the overall 
protection of the public health and 
safety. This contention was made by 
nine commenters, in addition to the 
seven commenters who endorsed the 
consolidated comments from NUMARC 
and NUBARG without further 
elaboration. The commenters stated that 
if there was a substantial increase this 
should be quantitatively demonstrable. 
They also stated that the utility is solely 
responsible for the protection of the 
public health. They argued that because 
this rule does not improve the manner in 
which the emergency director makes 
decisions, the claim of "unquantifiable 
but significant increase" in the 
protection of the public is invalid. One 
commenter stated the ERDS is an 
improvement to a system that has been 
deemed "adequate," and therefore is not 
necessary. 
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Response. Many have argued, as the 
commenters have, that the NRC Dackfit 
Rule (10 CFR 50.109) require9 
quantitative evid,mce that r:ew NRC 
requirements will result in a substantial 
increase in the overall protection of the 
public health and safety or the common 
defense and security. The NRC does not 
agree with this interpretation and 
believes that the safety enhancement 
justification for a backfit can also be 
met on the basis of qualitative 
considerations. In such cases, the NRC 
believes that the evidence that a 
substantial increase in overall 
protection would occur must be clearly 
defensible and meaningful: The NRC has 
used this test in its assessment of the 
ERDS requirements. 

The Commission has previously 
determined that there exists both a 
regulatory and statutory basis for having 
emergency planning as a cdtical element 
in the protection of public health and 
safety. In il.s July 17, 1979, Advance 
Notice of Rulemaking, the following 
statement is made: "The Nuclear 
Regulatory Commission, in discharging 
its statutory responsibilities to protect 
the public health and safety, has given 
its primary attention to aspects of the 
reactor site and the facility design. In 
this regard, emergency planning, 
including evacuation planning, has been 
conceived of as a measure that adds to 
the level of public protection • • *" 

The NRC, in its mandated role to 
protect public health and safety, has a 
respcnsibility in the event of a reactor 
accident to monitor the actiona of the 
licensee, who has the primary 
continuing responsibility for limiting the 
consequences of the accident. The NRG 
also has an important role in assuring 
the flow of accurate information to 
affected offsite officials and the public 
regarding the status of the emergency 
and, as requested or needed, giving 
advisory support or assistance in 
diagnosing the situation, isolating 
critical problems and determining what 
remedial actions are appropriate. The 
NRC must be capable of providing to 
State and local authorities, and to other 
Federal agencies, an independent 
assessment of protective actions 
recommended by the licensee. 

Given the regulatory and statutory 
basis, and given the importance of 
emergency planning and response in the 
defense-in-depth context, when an 
accident has occurred, the NRC believes 
that a significant increase in its ability 
to perform its role would constitute a 
substantial increase to the overe.ll 
protection of the public health and 
safety. 

Since thP. principal effect of EROS will 
be a marked improvement in the 

availability, iimeliness, and reliability of 
key information about what is taking 
place at the reactor during an accident, 
particularly during the critical early 
hours before the NR,C Site Team arrives, 
it is the judgment of the NRC that the 
implementation of ERDS will provide a 
gignificant improverner.t in the NRC's 
.ability to accurately and promptly 
assess the situation at the site. 

In emergency drills conducted by the 
NRC and power reactor licen.;ees, the 
information on the status of the reactor 
is typically 15-30 minutes old by the 
time it is received at the NRC 
Operations Center when transmitted via 
the existing Emergency Notification 
System [ENS). Moreover, inaccuracies 
and errors have been found in that 
information which in some cases has led 
to confusion and misunderstanding of 
the situation. 

In drills which have employed a 
prototype of the ERDS, there has been 
profound improvement in the 
availability, timeliness, and reliability of 
the information transmitted. The actual 
experience of the NRC using the existing 
ENS alone contrasted with drills where 
beth ENS and a prototype ERDS were 
used is the basis for its conclusion, that 
ERDS will provide significant 
improvements in the NRC's ability to 
underntand what is taking place during 
an emergency, and thereby more 
effectively perform its role of monitoring 
and advising th.e licensee. More 
impcrtantly, the improvement in 
assessment performance significantly 
improved the NRC's ability to provide 
appropriate recommendations and 
advice to the State and local officials 
who are required to make the decisions 
regarding the offsite protective actions 
which are necessary to protect the 
public. 

Because the decision made by the 
State and local authorities with regard 
to offsite protective actions could 
significantly affect the public health 
con3equences of a reactor accident, it is 
the judgment of the NRC that a 
significant improvement in the NRC's 
ability lo provide the right 
recommendation at the right time 
provides a substantial improvement in 
the overall protection to the public. An 
effective emergency response capability 
in the event of a reacior accident is an 
essential element of the defense-in­
depth approach to protection of the 
public health and safety. The NRC's role 
during an emergency is part of that 
capability. Because the ERDS wiil 
provide a significant improvement in the 
NRC's ability to perform that role in an 
emergency, the proposed ERDS 
improvements are therefore justified, 
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and the ccsts of implementing those 
improvements are modest. 

3. Comment. One commenter believed 
that the limited group ofreactor 
parameters monitored through EROS 
would be inadequate to provide a sound 
basis for NRC recommendations and 
therefore requested modifications to 
ERDS. One commenter urged the NRC to 
consider a continuous monitoring 
system, e.g., the Nuclear Data Link 
considered by the Commission following 
the Three Mile Island accident. Other 
commenters stated that the EROS design 
uses cumbersome hardware and 
software, that NRC's communication 
hardware should be able to accept dnta 
from a multiple unit plant through one 
r.:odem, and allow state-of-the art 
hardware. 

Response. Although the ERDS data 
does not portray every detail of a 
nuclear power reactor in an emergency 
situation, the Commission believes it 
does provide the data required by the 
NRC to perform its role during an 
emergency. The ERDS para!Ileter list 
was selected based on the information 
the NRC Technical Teams need to 
perform their emergency response 
functions. Moreover. the set of ERDS 
data will not be the only input to the 
NRC. The Emergency Notification 
System (ENS], a voice communication· 
system, will still be available to transmit 
data and any other relevant information 
that is not available through ERDS. In 
combination, the NRC will receive the 
necessary information to develop timely 
and appropriate evaluations of the event 
and to develop the necessary support 
actions to ensure protection to public 
health and safety. 

The ERDS is designed to transfer 
needed reactor data from a nuclear 
power plant only during emergencies. It 
is not a system to constantly monitor 
any licensee. The concept of constant 
monitoring, such as the Nuclear Data 
Link, was considered after the Three 
Mile Island accident in 1979. But after 
much evaluation and deliberation, 
Congress did not approve the concept 
for funding. 

The current protocol is already in use 
at several reactors under the volunteer 
program and is in the process of being 
implemented at other facilities. The NRC 
is not requiring additional redesign and 
retest costs on voluntary licensees who 
already have an acceptable system 
inplace or have submitted an acceptable 
implementation plan. 

The EROS was designed to use 
commercially available (off-the-shelf] 
computer3 which could effectively 
handle the data requirements, 
establishing a single link with each unit. 
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To group several units into a single link 
would result in a data base size 
incompatible with the ERDS 
configuration. The ERDS design has 
been frozen in order to maintain 
configuration control and 
standardization in implementing the 
ERDS volunteer program. 

4. Comment. Submittal of an ERDS 
implementation plan should not be 
required of licensees that have 
implemented ERDS under the voluntary 
program. Similarly, licem1ees that have 
submitted the information required by 
the voluntary program altJng with a 
proposed implementation schedule 
should also be exempt foJm the schedule 
and system requirements contained in 
10 CFR part 50, paragrap11ls Vl.1, Vl.2 
and Vl.4 of appendix E of the proposed 
rule. 

Response. The NRC aErees that it is 
unnecessary for licensees that have 
implemented the ERDS in an acceptable 
manner to submit an implementation 
plan. The final rule (appnndix E to part 
50, section VI, paragraphs 4.c and d) has 
been modified so that licensees who 
have submitted all infonnation 
consistent with the timetable set in 
paragraph 4.b of appendix E to part 50, 
section VI, are not requked to submit an 
implementation plan. 

5. Comment. (a) Ninet1~en of the 
commenters, including three that 
endorsed the NUMARC comments, were 
concerned that implementing the ERDS 
would increase the opentors' labor 
burden because the NRC, as well as 
State or local government agencies 
receiving the ERDS data, would not be 
staffed by personnel with sufficient 
system specific knowledge to 
understand the data. This would result 
in extensive inquiries to. the licensees to 
explain the data, thereby distracting the 
operating staff from theiir primary 
functions of accident re,~ponse and 
emergency managemen:t. 

[b) Some of these commenters urged 
the NRC to limit the data provided to 
States and local government and direct 
them regarding the use ,of the ERDS 
information to preclude the improper 
use or release of the da'ta. 

[c) Other commenteru stated that with 
the availability of ERDB parametric 
reactor data, the NRC would modify its 
oversight role into one 1:>f more active 
participation in event management, a 
function, the commenters claimed, is 
solely the responsibilitir of the licensee. 

Response. (a) The NHC does not 
believe that ERDS will impose an 
additional burden on Hcensees during an 
emergency. Rather, the reduction in the 
potential for miscommunication and 
misunderstanding afforded by ERDS 
should enhance the lic1msee's efficient 

use of its resources in dealing with an 
emergency. The NRC acknowledges that 
ERDS will impose small additional 
burdens on licensee resources during 
periods of non-emergency and typically 
involving non-operator personnel. These 
impacts are discussed in the regulatory 
analysis that accompanies this rule and 
include incremental licensee person­
hours for development of the ERDS 
program and necessary software, 
periodic testing, and the preparation of 
configuration control reports. These 
incremental costs are judged 
commensurate with the enhanced 
protection of the public attributable to 
ERDS. Concern over the capability of 
NRC staff to understand the ERDS data 
are unfounded. The NRC Operations 
Center staff are experienced 
professionals with extensive knowledge 
of reactors, sufficient to allow them to 
use the data provided by the ERDS to 
follow the course of the emergency, 
chart and analyze trends, and support 
appropriate recommendations relating 
to the health and safety of the public. 
Further, the NRC is aware that while not 
all States have the technical knowledge 
required to interpret raw ERDS data, 
some have developed significant 
expertise in responding to emergencies 
at nuclear power plants. The NRC 
believes that since the States are 
responsible for protective actions to 
ensure the health and safety of their 
citizens, they should have available 
sufficient data upon which to base 
decisions. 

(b) The ERDS link will be established 
with a State government through a 
Memorandum of Understanding [MOU) 
with the NRC. The proper use, control, 
and dissemination of the ERDS data is 
one of the subjects addressed by the 
MOU. Under the MOU, the NRC will 
provide a liaison to the State at the 
NRCOC for EROS data interpretation if 
such help is requested. 

[c) The implementation of ERDS will 
not alter the respective responsibilities 
of the utilities and the NRC with respect 
to emergency management. The utility 
will retain primary responsibility for 
emergency management activities at the 
site locations. The NRC will continue to 
monitor, inform, and upon request, 
advise licensees and other local, State 
and Federal authorities who are 
responsible for the safety of their 
citizens, as well as to provide timely 
advice to the licensees as needed. 

6. Comment. States may require the 
licensee to pay for equipment required 
to receive and process the EROS data. 
Furthermore, providing ERDS data to the 
States and local governments would 
increase NRC costs beyond that 
estimated in the Backfit Analysis. 
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Response. The NRC has no control or 
authority over the State governments 
regarding their funding of ERDS 
receiving equipment. Each individual 
State government should determine its 
equipment and data requirements. 
However, through a Memorandum of 
Understanding [MOU) between the 
State and the NRC regarding the ERDS 
link, the ERDS data can be made 
available to a State. One of the 
functions of the NRC is to provide 
appropriate support to the States during 
a nuclear power plant emergency. This 
responsibility exists independent of the 
ERDS, and in the stafrs view, the EROS 
interface between the NRC and the 
States should not result in additional 
costs to the NRC. 

7. Comment. Implementing the EROS 
seems to imply some general concern 
that the NRC neither trusts its abilities 
nor those of the licensees to respond 
correctly to emergencies using current 
practices. 

Response. ERDS is an enhancement of 
existing procedures that provides a 
superior method of assembling and 
transmitting to the NRC near real time 
data from a licensee during an alert or 
higher emergency classification. . 
Accurate and timely data assists the 
NRC in conducting informed analyses of 
the plant condition, and facilitates NRC 
consultation with State or local 
governments regarding action to ensure 
protection of public health and safety. 

8. Comment. Will the time in the 
header of the ERDS data packet be some 
standard time such as GMT, EST, etc.? 

Response. The time from the 
licensee's plant computer will be used 
with ERDS data. Included in each 
licensee's EROS implementation plan 
will be the time standards used in their 
computers. This practice will ensure that 
the particular licensee and all monitors 
of ERDS data relating to a particular 
emergency or test are using the same 
time. There is no requirement for all 
licensees to adhere to a common 
standard time. 

9. Comment. Non-power reactors 
should be explicitly exempt from the 
ERDS requirements. 

Response. Since 10 CFR 50.72 ·of the 
regulations applies only to nuclear 
power reactors, it is not necessary to 
explicitly exempt non-power reactors in 
the rule. 

10. Comment. Licensees are requested 
by Generic Letter 8~9 to ~ransmit a 
significant number of data sheets to the 
NRC during emergencies. With the 
implementation of ERDS, this should be 
relieved to allow better use of licensee 
resources to support ERDS. 



PART 50 • STATEMENTS OF CONSIDERATION 

Response. The information cited is an 
Information Notice (IN), and as such, it 
requires no action on the part of the 
licensee. The form contained in IN 89-89 
is a copy of the work sheet used by NRC 
Headquarters Operations Center 
officers in recording routine Event 
Reports over the ENS. IN 89-89 was 
provided as information to licensees to 
aid in structuring their normal event 
report. 

11. Comment. The NRC should 
provide the software required for ERDS 
communications to the utilities. 

Response. The NRC will develop 
software which may be used in a utility 
provided personal computer (PC) 
interface for ERDS. The NRC will 
provide software and source code for a 
program that will perform ERDS 
communications protocol and data 
transmission functions. 

12. Comment. There were several 
concerns regarding the configuration 
control of ERDS hardware and software. 
Five commenters stated the requirement 
to notify the NRC within 30 days 
following changes in individual 
parameters is overly prescriptive, and 
they proposed extending the maximum 
allowable notification period to 90 days, 
annually, or during Final Safety 
Analysis Report (FSAR) updates. Two 
commenters believed the time estimated 
to perform the configuration control 
functions was low by a factor of two or 
three, and therefore the ERDS would be 
more costly to the utilities than 
estimated. One commenter stated there 
should be specific guidance provided for 
the configuration control requirements 
of the utility/EROS interface; and two 
were concerned that if the NRC changes 
its format the licensees are 
automatically required to change their 
transmission of data. They 
recommended that the data should be 
limited to an initial format with no later 
changes. 

Response. In establishing the current 
reporting requirement for changes in the 
ERDS Data Point Library, the staff 
balanced the time needed by the 
licensees for its design change-control 
and review processes against the staffs 
need to know based on safety 
considerations. The staff views the 30 
days as reasonable for the licensees to 
prepare such a report, and given that 
such changes can influence the NRC's 
interpretation of ERDS data does not 
view any further delay as warranted. 

For some licensees, plant to plant 
variation could result in a greater labor 
burden associated with configuration 
control tasks than the 5-person days per 
reactor year used in the regulatory 
analysis. However, that value represents 
an average that, considering the entire 

nuclear power industry, appears 
substantially correct. There is an 
economy of scale for those utilities that 
can combine submissions from multiple 
reactor units that retluce the industry 
average. 

The basic guidance information for 
configuration control of the EROS is 
contained in NUREG--1394. Based on the 
experience of the utilities that have 
implemented ERDS voluntarily, the 
configuration control requirements 
appear to be appropriate. 

The proposed rule would require the 
licensee to change its data transmission 
if the NRC changes its format, and the 
staff agrees that this is an unreasonable 
requirement on the licensees. Therefore 
the final rule has been revised to require 
all data transmission to conform to the 
initial format. As the ERDS matures, or 
as technical advances increase 
capabilities, there may be some 
modifications. However, any such 
changes will be coordinated with the 
licensees. 

13. Comment. The ERDS rulemaking 
should clearly state that the ERDS is 
available to the States; and that all 
future State and local government 
requests for on-line data should be made 
through the NRC. Furthermore, the 
licensees should have access to the 
same screens as those available to the 
NRC. 

Response. It is not within the 
authority of the Commission to specify 
to the States what data they may or may 
not receive. However, the NRC does 
recommend that States desiring an 
emergency data link to nuclear power 
plants within their jurisdiction use an 
ERDS connection from the NRC 
Operations Center. A Memorandum of 
Understanding with the NRC will . 
p'rovide the State with ERDS data. A 
provision allowing States to receive 
ERDS data should not be part of the rule 
since there is no NRC requirement 
imposed upon licensees to establish a 
data link with a State. The concept of 
providing each licensee with the same 
work stations as the NRC was 
considered. However, it was not deemed 
cost beneficial to expend in excess of 
$900,000 for the sole purpose of sending 
back to the licensees that data which 
they originally sent to the NRC. Any 
licensee desiring to do so may establish 
their own work station based on NRC 
design. 

14. Comment. The requirement for the 
reactor parametric data to be 
transmitted to the NRC Operations 
Center at time intervals of not less-than 
15 seconds or more than 60 seconds is 
too prescriptive and may eliminate the 
use of some existing computer systems 
currently supporting the licensee's 
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Technical Support Center (TSC)/ 
Emergency Operating Facility (EOF), 
etc. One commenter suggested that data 
update frequency should be plant 
specific. Others argued that the wording 
in the proposed rule puts the licensee in 
jeopardy of non-compliance in the event 
of system or telecommunications line 
failure, and that considering the 
conditions, the proper descriptor for the 
data is "near real time" instead of "real 
time." 

Response. Originally the desired 
update frequency for ERDS data was 15 
seconds, but to minimize the use and 
impact on the central processing unit 
(CPU), the minimum frequency was 
reduced by a factor of four, i.e., to at 
least every 60 seconds. Based upon the 
experience of those manning the 
NRCOC, the staff believes that less 
frequent data collection would diminish 
the NRC monitors' ability to adequately 
follow the course of the emergency. 
Furthermore, allowing update 
frequencies to range between 15 
seconds and 60 seconds should provide 
sufficient latitude to allow most 
licensees to use th'eir existing computer 
systems. Exceptions to this requirement 
will be considered on a case by case 
basis by the NRC. 

Consistent with the NRC's . 
enforcement policy, licensees are not 
cited for matters beyond their control, 
such as equipment failures that are not 
avoidable by reasonable licensee 
quality assurance measures or 
management controls. Nonetheless, in 
the wording of the final rule, the term 
"near real time" has been used to 
describe the ERDS data. 

15. Comment. The requirement to 
activate the EROS at the time the NRC is 
notified of the declaration of an alert or 
higher emergency classification should 
be relaxed because.it places a heavy 
labor burden on the plant operators at 
this critical time. Several commenters 
suggested a delay of one hour in order to 
allow actuation from the. Technical 
Support Center, thus rei:noving the 
burden from control room personnel. 
Four commenters stated the ERDS 
should not be operated from an on-site 
computer, and two suggested the rule 
should allow the ERDS to be activated 
by computer operations personnel or a 
software switch. One commenter stated 
the licensee should be the only entity to 
activate or deactivate the ERDS for a 
given plant. _ 

Response. There is no requirement for 
the ERDS to be activated from the 
control room or by control room 
personnel. The use of computer 
operations personnel or a software 
switch is acceptable to activate the 
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ERDS. The only requirem,~nt is to 
initiate ERDS data transn'iission as soon 
as possible but not later than one hour 
after declaring an emergency class of 
alert, site area emergency, or general 
emergency. This change i:~ reflected in 
the final rule. The specific: methods 
selected to achieve this ri\quirement 
should be fully described' 1in each 
licensee's ERDS impleme·ntation plan. 
The notification requirement is valid in 
order for NRC to fulfill ilf1 mandated role 
to monitor the licensee dining an 
emergency. A delay of 011le hour or more 
could deprive the NRC of vital 
information necessary to 

1
perform its 

advisory and monitoring role. The 
licensee is currently required in 10 CFR 
50.72 to have a shift communicator 
maintain continuous contact with the 
NRC Operations Center. :This request is 
not being changed. and this person 
could be responsible for !initiating the 
ERDS link. 

Similarly, the requirern'ent to use an 
on-site computer does no;t mean this 
equipment must be locat,~d in the 
control room. Any on-site~ location, such 
as the Technical Support Center or a 
computer facility, which is capable of 
meeting the requirement for notification 
is an acceptable location. However, off­
site computers. e.g·., at sc,me central 
location used to service more than one 
plant site could be prone to additional 
commercial link. vulnerability. This 
could potentially decrea1;e the ERDS 
availability and reliabi!ilty beyond 
acceptable limits. 

The ERDS link will be activated or 
deactivated by the licen11ee to transmit 
the ERDS data to the NRC Operations 
Center via the NRC-provided telephone 
lines. In the event that NRC perceives 
the need to disconnect a plant from the 
NRC Operations Center to allow 
another plant onto the system. for 
example, terminating th1i transmission 
of exercise data to allow a unit with a 
real emergency to acces:~ the system, 
this capability must be s;vailable to the 
NRC. ' 

16. Comment. The 18 month EROS 
implementation scheduhi does not 
provide adequate flexibiility for all 
utilities to install the syi1tem. Adhering 
to that schedule will cause serious 
operational and cost impacts to some 
utilities because the system requires 
extensive hardware modifications. 

Response. The volunt:ary program 
demonstrated that an iniplementation 
period of 18 months is g,enerally 
adequate. However. the NRC realizes 
there are plant to plant variations 
which, in certain cases, may require 
more extensive and tim,e conrnming 
modifications. Utilities 1;hat experience 
exceptional difficulties iin meeting the 18 

month implementation schedule should 
request an extension from the !\'RC. 
Extension requests will be reviewed on 
a case-by-case basis. Extensions wiil 
not be granted in th!! absence of 
reasonable and good faith efforts to 
meet the schedule. , 

17. Comment. The requirement in the 
proposed rule contained in appendix E 
to part 50, section VI .2, should be 
clarified to indicate that the licensee 
will provide data from each unit via an 
output port on.the appropriate data 
system and necessary software to 
assemble the data to be transmitted. 

Response. The staff agrees with this 
clarification. This section of the final 
rule will be modified appropriately. 

18. Comment. Quarterly testing of the 
EROS is too frequent. Testing on a semi­
annual or peifodic but unspecified 
schedule should be sufficient. One 
commenter noted that the rule does not 
address reporting requirements for 
system failures during testing. Also for 
consistency between the discussion 
section and the rule, the following 
statement regarding the use of ERDS 
during emergency training exercises 
should be added to 10 CFR 50.72(a)(4) of 
the rule. Although there is no 
requirement, the ERDS may also be 
activated lr.f the licensee during 
emergency drills or exercises if the 
licensee's computer system has the 
capability to transmit the data. 

Response. Quarterly testing during the 
initial year or 18 months of the ERDS 
program is necessary for both the 
licensees and the NRC monitors to gain 
experience and confidence with the 
system, as well as prove the availability 
and reliability of the system. An 
established schedule allows both the 
NRC and licensees to plan and allocate 
time and resources for testing rather 
than trying to accommodate testing on 
an unregimented basis. After a period of 
approximately one year of demonstrated 
system performance, i.e .. proper 
functioning during quarterly testing, the 
test frequency may be relaxed to semi­
annually. 

There are rio explicit repm:ting 
requirements for failures during testing 
because the quarterly testing will be 
conducted with NRC. If there are 
failures during these tests, the NRC, 
because of its participation in the tests, 
will be aware of them. It is unlikely 
there will be any system testing of 
which the NRC is unaware, e.g., with 
State or local governments, since the 
State links will most probably be 
through the NRC Operations Center. The 
recommended additional statement 
regarding use of ERDS during emergency 
training exercises has been included in 
the final rule. 
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19. Comment. Three comrr:enters 
stated that this rule should impose no 
new isolation requirements, and 
suggested that references should be 
deleted to H potential requirement for 
additional isolation requirements. 

Response. The reference to the 
potential need for isolation devices is 
not a new requirement. It is intended 
merely to serve to reinforce 
requirements as a design control 
mechanism in 10 CFR 50.55a and adds 
emphasis for adequate protection 
against spurious electrical sig..'1als. More 
recently constructed nuclear power 
reactors have adequate isolation of their 
computer interfaces, but in some older 
reactors it is conc·eivable the computer 
assembling the ERDS data may not be 
fully buffered, and as such. could 
require appropriate isolation devices. 
The statement alerts the licensees to the 
potential need for additional isolation 
devices. 

20. Comment. There should be more 
flexibility in acceptable quality 
indicators [tags) for the EROS data, thus 
allowing greater use of existing plant 
methodologies. Requiring the utilities to 
use the quality tags prescribed by the 
NRC would force major software 
changes and added costs for some 
licensees. 

Response. Using the data quality 
indicators prescribed by the NRC should 
necessitate, at the most, only very minor 
licensee software changes. A simple 
translation matrix that converts the 
quality tags used by the licensee to the 
form to be used by the NRC Operations 
Center is sufficient. This can be applied 
to the ERDS data prior to transmission. 

There is no requirement for the 
utilities to change the quality tags used 
at their facility. However, if each utility 
transmits ERDS data to the NRC 
Operations Center using their own 
quality tags, variation from licensee to 
licensee could cause confusion to the 
NRC monitors, thereby necessitating 
additional telephonic consultation with 
the licensee. 

21. Comment: Four commenters stated 
that when ERDS is implemented the 
requirement for full time manning of the 
Emergency Notification System (ENS) 
should be relaxed. Without this 
relaxation the affected utility will not be 
able to redirect its efforts as claimed. 

Response: It is not the intent to 
replace the ENS with ERDS; rather, 
ERDS is a supplemental system 
specialized in automatic coilection and 
transmission in near real time of a 
selected set of parametric reactor data 
required by the NRC in its emergency 
monitoring role. Although implementing 
ERDS will diminish the current ENS 
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burden, not all functions of the ENS will 
be subsumed Into the EROS. Therefore, 
telephone contact will still be required 
via the ENS. Ne\'ertheless, the effort 
required by the licensee's personnel to 
gather the data for periodic relay to·the 
NRC will be reduced, thus permitting 
their use of personnel in other · 
emergency functions. 

Environmental Impact: Categorical 
Exclusion 

The NRC has determined that this 
final regulation is the type of action 
described in categorical exclusion 10 
CFR 51.22(c)(3)(iii). Therefore, neither an 
environmental impact statement nor an 
environmental assessment has been 
prepared for this final regulation. 

Paperwork Reduction Act Statement 

This final rule amends information 
collection requirements that are subject 
to the Paperwork Reduction Act of 1980 
(44 U.S.C. 3501 et seq.). These 
requirements were approved by the 
Office of Management and Budget 1u1.der 
approval number 3150-0011. 

Public reporting burden for this 
collection of information is estimated to 
average 115 hours per response the first 
year and 38 hours per response· 
thereafter, including the time for 
reviewing instructions, searching 
existing data sources, gathering and 
maintaining the data needed, and 
completing and reviewing the collection 
of information. Send comments 
regarding this burden estimate or any 
other aspects of this collection of 
information, including suggestions for 
reducing this burden, to the Information 
and Records Management Branch 
(MNBB-7714), U.S. Nuclear Regulatory 
Commission, Washington, DC 20555; 
and to the Desk Officer, Office of 
Information and Regulatory Affairs, 
NEOD-::!019 (3150--0011), Office of 
Management and Budget, Washington, 
DC 20503. 

Regulatory Analysis 

The NRC has prepared a regulatory 
analysis for the final rulemaking on this 
subject. The analysis examined the 
costs and benefits of the alternatives 
considered by the NRC. The NRC 
requested public comments on the 
preliminary reguiatory analysis. 
Comments received were considered, 
but no changes to the regulatory 
analysis are considered necessary. 
Therefore, the preliminary regulatory 
analysis is adopted as the final 
regulatory analysis without change. 

Regulatory Flexibility Certification 

In accordance with the Regulatory 
Flexibility Act of 1980 (5 U.S.C. 605(b)), 

the Commission certifies that this rule 
does not have a significant economic 
impact .on a substantial number .of small 
entities. This.fin~ l'llle affects only the 
licensing and operation of nuclear 
power plants. The companies that own 
these plants do not fall with.in the scope 
of the definition of "small entities" set 
forth in the Regulatory Flexibility Act or 
the Small Business Size Standards set 
out in regulations issued by the Small 
Business Administration at 13 CFR part 
121. 

Backlit Analysis 

As required by 10 CFR 50.109, the 
Commi11sion has completed a backfit 
analysis for this rule. The Commission 
concluded that the rule will provide a 
substantial increase in the overall 
protection of the public health and 
safety by ensuring far more accurate 
and timely flow of data for the NRC to 
fulfill its role during an alert or higher 
emergency. The direct and indirect costs 
estimated for the implementation of this 
rule are justified in view of this 
increased protection. Further, the 
implementation and maintenance 
requirements of the rule will have no 
effect on occupational radiological 
exposure. The backfit analysis on which 
this determination is based is as follows: 

Item 1: Statement of the specific 
objective that the back/it is designed to 
achieve. 

Response: The objective of this 
rulemaking is the timely and effective 
implementation of EROS so as to 
provide increased assurance that a 
reliable and effective communications 
systein, that will allow the NRC to 
monitor available critical parameters 
during an emergency, is in place. The 
availability of accurate, near re.al-time 
data depicting what is taking place at a 
rel:lctor facility during an alert or higher 
emergency will improve the NRC's 
understanding of the event as it is 
happening, and thereby better enable 
the NRC to perform its role of (i) · 
providing State and local authorities 
recommmendations and advice on 
offsite action that they may need to take 
to protect their citizenry; (ii) supporting 
the licensees efforts to manage the 
accident by providing technical analysis 
and logistic support; (iii) keeping other 
Federal agencies ar.d entities informed 
of the status of the incident; and (iv) 
keeping the media informed of the 
NRC's knowledge of the status of the 
incident. 

Item 2: General description of the 
activity that would be required of the 
licensee or applicant in order to 
complete the back/it. 

Response: All licensees or applicants 
would be required to install an NRC-
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supplied ,communication link, provide 
the necessary hardwar.e from the -in­
plant .computer to interface with the 
NRC-supplied communication link. 
provide support for periodic testing af 
the EROS, and report any configuration 
changes to the licensee's EROS-related 
hardware and software. Initially, the 
ERDS will be tested quarterly, unless 
otherwise determined by NRC based on 
demonstrated system performance. 

Item 3: Potential change in the risk to 
the public from the accidental offsite 
release of radioactive material. 

Response: The principal effect of 
EROS will be a marked improvement in 
the availability, timeliness, and 
reliability of key information about what 
Is taking place at the reactor during an 
accident, particularly during the critical 
early hours before the NRC·Site Team 
arrives. Hence, ERDS will provide 
significant improvements in the NRC's 
ability to understand whatis taking 
place during an emergency, and thereby 
more effectively perform its role of 
monitoring and advising the licensee. 
More importantly, the improvement in 
assessment performance will improve 
the 1'1'RC's ability to provide appropriate 
recommendations and advice t.o the 
State and local officials who are 
required to make the decisions regarding 
offsite protective actions which are · 
necessary to protect the public. 

Because the decisions made by the 
State and local authorities with regard 
to offsite protective actions could so 
significantly affect L'J.e public health 
consequences of a reactor accident, it is 
the judgment of the NRC that a 
significant improvement in the NRC's 
ability to provide the right 
recommendation at the righttime 
provides a substantial improvement in 
t.li.e overall protection to the public. 
Because the EROS will provide that 
significant improvement in the NRC's 
ability to provide the right 
recommendation at the right time, the 
proposed ERDS requirements are 
justified. 

Item 4: Potential impact on 
radiological exposure of facility 
employees. 

Response: The implementatiCln of the 
proposed EROS rule would have no 
effect on routine occupational 
radiological exposure and would not 
result in increased radiological exposure 
of facility employees. 

Item 5: Installation and continuing 
costs associated with the backfit, 
including the cost of facility downtime 
or the cost of construction delay. 

Response: The cost impact of the rule 
was estimated to be approximately 
$153,000 for one nuclear power reactor 
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(one unit). This figure, expressed in 1990 
dollars, represents the inc1~emental 
worth of installing and op13rating ERDS 
for 30 years using a 5 percent discount 
rate. The overall industry cost of 
implementing the rule for '.l18 nuclear 
power reactor units was estimated at 
approximately $18 million. No downtime 
costs were considered in the cost impact 
estimates because the installation and 
operation of the ERDS sho,uld have no 
impact on the operation ol: a nuclear 
power plant. . 

Item 6: The potential safety impact of 
changes in plant or operaaonal 
complexity, including the relationship to 
proposed and existing regulatory 
requirements. 

Response: The ERDS rule should have 
little or no impact on the c1perational 
complexity of the nuclear power reactor 
units since the required modifications to 
the hardware and softwaie are minor. 
The redirection in the labor burden 
provided by the automatlu collection 
and transmission of selected reactor 
data would increase the efficiency and 
effectiveness of nuclear p,Jwer plant 
operating personnel during an 
emergency. This rule is cl1Jsely 
associated with Generic Letter 89-15 
and complements the ENS that exists at 
every nuclear power reaci:or. 

Item 7: The estimated n~source burden 
on the NRC associated wlth the backfit 
and availability of such msources. 

Response: The impact on the NRC 
resulting from the implementation of the 
EROS rule is anticipated to be a one­
time cost of about $200,000 for the 
current population of operational/ 
licensed nuclear reactor units. This 
figure provides for initial 1reviews of 
licensees' implementation plan 
submittals. After implementation. the 
NRC cost is estimated to be 
approximately $4.4 millio11 for 118 
nuclear power reactor units. This figure 
represents the costs for pnriodic testing 
and configuration control expressed as 
the present worth in 1990 dollars and 
uses a 5 percent discount rate over 30 
years. . 

Item 8: The potential impact of the 
differences in facility typ,~. design, or 

· age on the relevancy and practicality of 
the backfit. 

Response: The rule is independent of 
the facility's type, design, or age. There 
are considerable variations in the 
instrumentation systems of the nuclear 
power plants, and the estiimated cost 
impacts were based on an average value 
for current nuclear power plants to 
implement the ERDS. There will be no 
differences. however, in potential 
impacts between the vari,~us facilities 
on a yearly basis. The rule does not 
require that licensees mo11itor more 

parameters than are presently 
monitored at each facility.· 

Item 9: Whether the proposed back/it 
is. interim or final and, if interim, the 
justification for imposing the proposed 
back/it on tin interim basis. 

Response: Implementation of the 
ERDS in accordance with the final rule 
will require that all licensees develop 
and submit an ERDS implementation 
plan to the NRC within 75 days of the 
publication of the final rule in the 
Federal Register. The implementation 
plan should provide a schedule which 
identifies the earliest possible time 
frame for ERDS implementation by the 
licensee as well as proposed alternate 
implementation dates. The NRC will 
establish an industry-wide ERDS 
implementation schedule which will 
take into account such factors as 
planned computer modifications and 
scheduled outages. The ERDS must be 
implemented within 18 months of the 
publication of the final rule in the 
Federal Register. Licensees that have 
submitted the required information 
under the voluntary implementation 
program will not be required to resubmit 
this information. However, they will be 
required to meet the implementation 
schedule of 18 months after the effective 
date of the final rule or before initial 
escalation to full power, whichever 
comes later. Licensees with currently 
operational ERDS interfaces approved 
under the voluntary ERDS 
implementation program will not be 
required to submit another 
implementation plan and will be 
considered to have met the requirements 
under this rule. 

List of Subjects in 10 CFR Part 50 

Antitrust, Classified information, 
Criminal penalty, Fire protection, 
Incorporation by reference, 
Intergovernmental relations, Nuclear 
power plants and reactors. Radiation 
protection, ·Reactor siting criteria, 
Reporting and recordkeeping 
requirements. 

For the reasons set out in the 
preamble and under the authority of the 
Atomic Energy Act of 1954, as ameI).ded, 
the Energy Reorganization Act of 1974, 
as amended, and 5 U.S.C. 552 and 553, 
the NRC is adopting the following 
amendment to 10 CFR part 50. 

56 FR 40664 
Published 8/15/91 
Effective 9/16/91 

Revisions to Procedures to 
Issue Orders; Deliberate Misconduct 
by Unlicensed Persons 

See Part 2 Statements of Consideration 
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56 FR 61352 
Published 12/3/91 
Effective 6/20/91 

Standards for Protection Against 
Radiation; Correction 

See Part 20 Statements of 
Consideration 

56 FR 64943 
Published 12/13/91 
Effective 1 /13/92 

Nuclear Power Plant License Renewal 

See Part 54 Statements of 
Consideration 

57 FR 18388 
Published 4/30/92 
Effective 6/1 /92 

Uranium Enrichment Regulations 

See Part 40 Statements of Consideration 

57 FR 30383 
Published 7/9/92 
Effective 8/10/92 

10 CFR Part 50 

RIN 3150-AOS9 

Decommissioning Funding for 
Prematurely Shut Down Power 
Reactors 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission (NRC) is amending its 
regulations on the timing of the 
collection of funds for decommissioning 
for those nuclear power reactors that 
have shut down before the expected 
ends of their operating lives. These 
amendments require that the NRC 
evaluate decommissioning funding ,;ilans 
for power reactors that shut down 
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i prematurely on a case-by-case basis. 
The NRC's evaluation would take into 
account the specific safety and financial 

• situations at each nuclear power plant. 
EFFECTIVE DATE: August 10, 1992. 
FOR FURTHER INFORMATION CONTACT: 
Robert Wood, Office of Nuclear Reactor 
Regulation, U.S. Nuclear Regulatory 

· Commission, Washington, DC 20555, 
telephone (301) 504-1255. 
SUPPLEMENTARY INFORMATION: 

Background 
On June 27, 1988 (53 FR 24018), the 

NRC published a final rule that 
amended 10 CFR parts 30. 40, 50, 51, 70, 
and 72. This final rule established 

. several acceptable methods by which 
power reactor licensees may provide 
assurance that they will have sufficient 

. funds to decommission their plants by 
· the time the plants are permanently shut 
doWll (53 FR 24043). In considering this 
final rule, the Commission 

· acknowledged that, in certain instances, 
reactors mtght be permanently shut 

· down before completing the full term of 
, their operating lives._However, because 
the Commission determined that such · 

'instances would be infrequent, it did not 
' explicitly include remedies for this . 
I situation in the final rule. 

In establishing the June 27,l988, final 
rule, the Coriuni!lsion recognized that 
power reactor licensees generally have 
access to significant amounts of 
financial capital and are closely 
regulated. Therefore, the Commission 
allowed these licensees the option of 
accumulating decommissioning funds 
over the projected operating life of the 
faci}jty rather than requiring that these 
funds be available or guaranteed prior 
to opera~on, or at some time before the 
end of the.projected operating life of the 
facility. The Commission recognized the 
risk that, if some reactors did not 
operate for their entire operating lives, 
those licensees might have insufficient 
decommissioning funds at the time of 
permanent shutdown. 

After the NRC published the June 27, 
1988, final rule, .four power reactor 
facilities shu_t down prematurely: The 
Fort St. Vrain Nuclear Generating 
Station, the Yankee Rowe Nuclear 
Power Station, the Rancho Seco Nuclear 
Generating Station, and the Shoreham 
Nuclear Power Station. The NRC staff 
sought the Commission's guidance on 
the appropriate period for collecting 
funds to compensate for any shortfall of 
decommlssl.oning funds for plants such 
as these that shut down prematurely: 
The Commission elected to determine 
the appropriate collection period for any 
decommissioning funding shortfall for 
prematurely shut down power reactors 

on a case-by-case basis. As part of its 
decision, the Commission directed the 
NRC staff to prepare a rulemaking that 
would codify this case-by-catle 
approach. A proposed rule implementing 
this approach was published in the 
Federal Register on August 21, 1991 (56 
FR41493J. 

Analysis of and Response to Comments 
The NRC received 17 comments in 

response to the proposed rule. Eleven 
comments were from NRG-licensed 
electric utilities; two from utility trade 
groups; one from a utility counsel; two . 
from bond rating/investment advisory 
companies; and one from a public 
interest group . 

Except for the comment from the 
public interest group, all comments 
supported that part of the proposed rule 
that would allow the period of funds 
accumulation for a prematurely shut 
down reactor to be determined on a 
case-by-case basis. However, most 
utilities and their representatives 
opposed the guidance in the preamble to 
the proposed rule that would use a bond 
rating of "A" as a criterion for 
determining the future solvency of and 

· thus the extent of the funding period for 
a licensee with a prematurely shut down 
power reactor. 

1. Comment: The use of bond ratings. 
The conunenters offered a variety of 

reasons why they considered bond 
ratings, particularly at the "A" level, to 
be inappropriate for judging a licensee's 
ability to pay for deconunissioning for a 
prematurely shut down reactor. These 
reasons included the following: 

(1) Bond ratings are too restrictive and 
do not allow for variations in licensees . 
situations as contemplated by the case­
by-case approach. 

(2) Bond rating may not be.an 
accurate indicator of a licensee's future 
ability to pay for decommissioning. 

(3) Not all licensees issue debt that is 
rated. In the i;:ase of poser plants with 
several owners, owners will likely have 
different ratings. 

(4) Bond ratings would likely decline 
by virtue of a premature reactor 
shutdown, thus precipitating further 
financial problems and further 
downratings. · 

(5) Differences in ratings by different 
services or for different classes of debt 
issues were not addressed. 

(6) Reliance on bond ratings may . 
result in unsound business decisions to 
avoid accelerated fund accumulation or 
may discourage use of the SAFSTOR 
decommissioning opticµ. 

(7) A "BBB''. rating, or equivalent, is 
still considered investment grade and is 
used as a criterion in Regulatory Guide 
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1.159 1 and Appendix A to 10 CFR part 
30. 

(8) A one-year trigger period is too 
short and may be disruptive. 

(9) Possible adverse tax consequences 
may accrue if accelerated payments are 
required. 

Response.: The NRC continues to 
believe that bond ratings can serve as 
one of several criteria to estimate the 
ability of a licensee to pay future 
decommissioning costs. The NRC did 
not intend that this rule set a mandatory 
requirement that a minimum "A" rating 
must be met before the NRC would 
approve funding into a shut down 
reactor's safe storage period. Rather, 
one reason the "A" rating criterion was 
proposed was to serve as a screening 
test of whether additional financial data 
was required to determine whether the 
licensee should be allowed to fund 
decommissioning into s storage period. 
If a licensee met ·this criterion, the 
licensee would not have to prepare and 
submit additional documentation of its 
financial situation to be allowed to fund 
decommissioning into a storage period. 
A benefit of the proposed screening test 
was a potential saving of licensee and 
NRC resources to develop and review 
the additional financial data. 

With respect to the level of rating (i.e .. 
"A" vs "BBB" or equivalent), the 
preamble to the proposed rule presented 
a rating of "A" as a threshold below 
which a licensee would be required, if 
other criteria were not met, to accelerate 
payment of any decommissioning 
funding shortfall. The staff chose an "A" 
rating because a downrating from "A" 
to "BBB" would· allow a licensee to 
secure funds-or meet other criteria while 
Its rating was still Investment grade. To 
that extent, an "A" rating is not 
inconsistent with the use of "BBB" 
ratings in Regulatory Guide 1.159 and 
appendix· A to 10 CFR part 30. In 
Regulatory Guide 1.159, a "BBB" bond 
rating was used as a minimum suggested 
standard for a mixed portfolio of 
investments in a decommissioning trust. 
Because of investment diversification, a 
"BBB" investment-standard represents a 

1 Regulatory Guide 1.159 is available for 
inspection and copying for a fee at the 
Commission's Public Document Room 2120 L Street. 
N.W .. (Lower Level). Washington. D.C. Copies or 
issued guides may be purchased from the 
Government Printing Office at the current GPO 
price. Information on current GPO prices mny be 
obtained by contacting the Superintendent or 
Documents, U.S. Government Printing Office, P.O. 
Box 37082. Waahington. D.C. 20013-2171. Issued 
guidea may also be purchaaed from the National 
Technical Information Service on a standing order 
basis. Details on this service may be obtained by 
writing Nl1S. 5825 Port Royal Road. Springfield. VA 
22161. 
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relatively low level of financial risk. 
Similarly, appendix A of part 30 used a 
"BBB" rating as a minimum for a parent 
company of a licensee to uuarantee 
decommissioning costs. B11cause a 
parent company is a separate legal 
entity from its subsidiary, the NRC 
would potentially have access to two 
sources of funds (the licen'see and its 
parent) thus red1,1cing the Iisk of 
decommissioning funding shortfalls. For 
this reason, the NRC disaurees that an 
"A" bond rating standard .ls too 
stringent as a screening test. 

For these reasons, the NIRC will 
continue to use the "A" bond rating as a 
screening test for determining the 
decommissioning funding period for 
prematurely shut down po,wer reactors. 
If a power reactor licenset! cannot pass 
the initial screening test, cir if it has 
passed the screening test lout 
subsequently loses its "A''. bond rating, 
this licensee could still be ,allowed to 
fund into the storage peric1d by meeting 
other criteria as described: below. 

These criteria include: . ' 
(1) A licensee's financial history 

including its past funding ,of reactor 
safety expenditures: 

(2) The local rate regulatory . 
environment and other relevant State 
laws including public utility commission 
(PUC) commitments; 

(3) The number of other genera ting 
plants, both nuclear and non-nucTear, in 
its system. This is anothe1: way of 
measuring the relative impact of 
decommissioning costs on a particular 
licensee's finances: and ' 

(4) Other factors that a !licensee can 
demonstrate as being relevani. 

The NRC wishes to cla~ify that it 
assumes that most license.es with "BBB" 
bond ratings would still hie able to 
obtain NRC approval of 
decommissioning funding into the safe 
storage period for a .prematurely shut 
down reactor. This is because most 
licensees will be able to successfully 
meet the other criteria deucribed above 
even if they are unable to pass the "A" 
bond rating screening test. Recent 
exemptions issued to two prematurely 
shut down plants (Ranchc1 Seco and 
Shoreham) intlicate that bond ratings 
are only one of several fa1;tors that the 
NRC will use to determimi whether a 
licensee has demonstrated reasonable 
assurance of Its ability to pay 
decommissioning costs. Fiinally, this 
discuss.ion on the use of bond ratings is 
intended as non-binding EUidance only: 
this final rule includes no such detailed 
criteria. 

2. Comment: It is not necessary to 
require that all funds should be 
available in external funds or 
guaranteed by the tiine final 
dismantlement activities commence. 

A few commenters disagreed with the 
NRC's statement that all funds are 
required to be available or guaranteed 
in external funds by the time final 
dismantlement activities commence. 
Some commenters hypothesized 

, scenarios In which relatively small 
funding shortfalls may be covered in 
rates already approved by a licensee's 
PUC or the FederalEnergy Regulatory 
Commission (FERC) prior to actual 
·collection. In thls,situation, funds, 
although not strictly available at the 
time final dismantlement activities. 
commence, would have a high degree of 
assurance of being obtained by the time 
the licensee needed to complete the 
dismantlement activities. Another 
commenter suggested that the NRC's 
requirement of full funding prior to the 
start of final dismantlement operations 
is inconsistent with a case-by-case 
approach. This commenter recommends 
that licensees be required to provide 
assurance that funds are available to 
complete specific dismantlement 
activities, rather than the entire 
dismantlement process. 

Response: The NRC disagrees with 
recommendations that the NRC should 
abandon its general policy of requiring 
all funds needed for decommissioning 
be available prior to the start of final 
dismantlement. As described in the 
proposed rule (56 FR 41493), the June 27, 
1988, final rule clearly requires funds at 
the time of permanent end of operations. 
Section50.75(e)(1) defines the three 
methods of financial assurance 
acceptable for power reactor licensees. 
Two of the methods, prepayment and 

· surety or insurance, provide all funds by 
the time of.permanent shutdown. The· 
third acceptable method, an external 
sinking fund, is defined as "a fund 
established and maintained by setting 
funds aside periodically in an account 
segregated from licensee assets and 
outside the licensee's administrative 
control in which the total amount of 
funds would be sufficient to pay 
decommissioning costs at the time 
termination of operation is expected." 

This requirement was imposed to 
avoid a situation where lack of funds 
could delay and degrade the 
decommissioning process to the 
detriment of public health and safety. 
Although the dismantlement process can 
be completed in discrete stages, the 
potential unavailability of funds at a 
later stage may conceivably affect the 
dismantlement process at an earlier 
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stage by creating incentives to "cut 
comers." Thus, this requirement was not 
altered in the proposed rule on funding 
for plants that shut down prematurely 
and will remain in the final rule. 

3. ComIJ7ent: Accelerated funding when 
there is a risk of premature shutdown. 

One commenter asked the NRC to 
allow accelerated funding in cases 
where there is a risk of premature 

· shutdown. This commenter specifically 
referred to its reque.st for FERC to 
accelerate funding over a shorter period 
than the fill remaining operating life so 
that adequate funds would be available 
at the time of permaneilt·shutdown. The 
commenter also Indicated that its · 
request was denied by FERC. 

Response: The NRC.strongly supports 
any effort by its licensees to accelerate 
funding, especially when a serious . 
possibility of premature shutdown is . 
anticipated. The NRC further believes 
that existing regulations (i.e., 10 GFR 
50.75(e)) would allow accelerated 
funding and that, In appropriate 
circumstances, accelerated funding 
could be ordered If necessary of 
desirable for safety. In any case, the 
NRC would defer to FERC or the 
appropriate PUC for the appropriate rate 
treatment of accelerated· funding. 

4. Comment: Amending 10 CFR 50.82 to 
clarify issuance of possession-only 
licenses apd other procedural aspects of 
decommissioning. 

One commenter recommended that 
§ 50.82 be amended to indicate the 
timing and procedures for 
decommissioning. The commenter 
requests th/lt the NRC specify when it 
will issue a possession-only license or 
other license amendments to permits 
scaling back site operations. 

Response: The NRC is evaluating its 
regulations concerning decommissioning 
and is considering issuing proposed · 
amendments to clarify Us procedures in 
the areas suggested by the commenter. 
To expedite this rule, however, the NRC 
will consider the timing of possession­
only licenses and other license 
amendment procedures as part of a 
separate rulemaking action. 

5. Comment: The case-by-case approach 
'1ails to provide sufficient protection to· 
the public's health and safety." 

A commenter argues that many p_lants 
will shut down prematurely in the future 
and safe storage is neither risk free nor 
cheap. Thus, adequate funds for safe 
storage must be assured, In addition to 
funds for actual decommissioning. 
Therefore, plants must have adequate . 
funding available for the time of 
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shutdown and not be allowed to fund 
into the safe storage period. Further, this 
commenter asserts that "A" bond 
ratings are inadequate because "in 
many instances, utility (and other) 
bonds have oone from investment grade 

0 • 

status to junk or default status m one 
step." In the event of a rrecip~~ating. 
incident such as an accident, there 1s 
no likelihood at all that the derating 
process will be gradual • • • ." This 
commenter concludes by stating that the 
NRC "should determine how to insure, 
in each and every case, that adequate 
funds are available." . 

Response: This conunenter makes 
several assertions to support the . 
commenter's opposition to funding 
during a safe storage period. These 
assertions, however, are not supported 
by facts. It is not true that ~oat ~?~d 
ratings, especially for electric ut1hties: 
move quickly through several categones 
of ratings. The process is almost always 
gradual and, therefore,. would almost 
always give the NRC time to t~e steps. 
to assure the adequacy of fundings 
during a storage period. In addition. this 
commenter also ignores NRC's 
requirement that its power reactor 
licensees carry accident recovery 
insurance of at least $1.06 billion (10 
CFR 50.54(w)) to provide a source of 
funds for accident cleanup and 
decontamination. This requirement 
reduces the likelihood that premature 
decommissioning resulting from an 
accident would be particularly 
financially stressful. 

More importantly, the NRC would, as 
stated, evaluate each instance of 
premature decommis~io~ing _on a case­
by-case Qasis. The cntena ~1scusse~ 
above provides the NRC with a vanety 
of measures to assure the adequacy of 
funding. The case-by-case approach that 
is being adopted in this 1:11~ all_ows the 
NRC to consider the parllc1pation 
financial situation for each licensee that 
shuts down its power reactor before the 
expected end of operation life. In spite 
of the commenter's assertions, the 
Commission does not expect this to be a 
frequent occurrence. When it do_es. 
occur, in most situations ~e ma1onty of 
decommissioning funds will have been 
collected during the operating life of the 
shut down reactor. Most licensees 
currently have substantial amounts 
collected and would, at the least. be 
able to fund activities necessary to 
place a shut down reactor into safe 
storage. Whatever funding shortfall 
remains can be collected or guaranteed 
in a time frame and through funding 
mechanisms commeI1cSurate with a 
licensee's financial situation. As that 

financial situation changes, the licensee. 
under NRC monitoring, would alter 
funding methods accordingly. 

For the reasons presented in the 
discussion of issues raised, the NRC is 
issuing this final rule as proposed. 

Finding of No Significant Environmental 
Impact: Availability 

agencies or persons were contacted for 
this action, and no other documents 
related to the environmental impact of 
this action exist. The foregoing 
constitutes the environmental 
assessment and finding of no significant 
impact for this final rule. 

Paperwork Reduction Act Statement 

This final rule clarifies This final rule does not contain a new 
decommissioning funding arrangements or amended information collection 
for those licensees whose power requirement subject to the Paperwork 
reactors are shut down prematurely. Reduction Act of 1980 (44 U.S.C. 3501 et 
This action is required so that the seq.) Existing requirements were 
Commission may evaluate on a case-by- approved by the Office of Management 
case basis the unique financial situation and Budget, approval number 3150-0011. 
that could confront those licensees. The 
Commission would continue its Regulatory Analysis 
requirements for assurance of On June 27, 1988 (5a'FR 24018), t~e 
decommissioning costs but could alter . NRC published in the Federal Register a 
the timing of ftmds collection ac_cording final rule· amending 10 CFR parts 30, 40, 
to a licensee's individual financial 50, 51, 70 and 72 regardin~ g~ne~al 
situation. The Commission believes that requirements for decomnuss1omng 
if utility licensees were required to have nuclear facilities. In that rule, the 
all funds for decommissioning by the ' Commission provided the option that 
time of permanent shutdown as required power reactor licensees may collect 
by the existing rule, some utilities could funds for decommissioning over the 
be unnecessarily financially stressed projected operating life of the facility 
without significantly increasing the but required that all funds needed for 
protection of the public health and decommissioning be accumulated by the 
safety and of the environment. . time of permanent shutdown: Under the 

Neither this action nor the alternative existing rule, power reactor licensees 
of maintaining the existing rule would that shut down prematurely would no! 
significantly affect the environment. have the remaining term of the operating 
Although changes in the timing.of_ . license to accumulate decommissioning 
collection of funds for decomm1ss1omng funds and could be unduly b~dened 
prematurely shut down power reactors financially if required to raise all 
may affect the financial arrangements of remaining decommissioning funds 
licensees and may have economic and shortly after shutdown. Consequently, 
social consequences, they would not the NRC will evaluate the schedule for 
alter the effect on the environment of collecting decommissioning funds for 
the licensed activities considered in the prematurely shut down facilities on a 
final rule published on June 27, 1988 (53 case-by-case basis. A case-by-case 
FR 24018) as analyzed in the Final approach allows the NRC to evaluate 
Generic Environmental Impact the particular financial cir.cumsta~ce_s of 
Statement on Decommissioning of each affected licensee while conhnmng 
Nuclear Facilities (NUREG-0586, August to ensure that the public health anil 
1988). • The alternative to this action safety and the environment are 
would not significantly affect the . . adequately protected. This final.rule 
environment. Therefore, the Comm1ss10n would generally reduce financial costs 

· has determined, under the National for those licensees allowed to extend 
Environmental Policy Act of 1969, as the collection period of 
amended, and the Commission's decommissioning funds. 
regulations in subpart A oflO CFR pa1: This final rule would not create 
51 that this final rule will not be a ma1or substantial costs for other licensees. The 
Fe

0

deral action significantly affecting the rule will not signficantly affect state and 
quality of the human environment, and local governments and geographical 
therefore an environmental impact regions, or the environment, or. create 
statement is not required. No other substantial costs to the NRC or other 

• Copieo or NUREG--0586 may be pun:hased from 
the Superintendent or Doc:umenta. U.S. Government 
Prinlill!! Offica. P.O. Box 3711112, ~a,hi113ton. D.C. 
20013-7082. Copies are also .available &om the 
National Technical Information Senrlce, 5285 Port 
Royal Road. Springfield, YA 22161. A copy la all!IO 
available for inspection and copying ror II fee In the 
NRC Public Document Room. 2120 L Street. NW~ 
(Lower Level). Wa11hington. DC. 

50-SC-106 

Federal agencies. The foregoing 
discussion constitutes the regulatory 
analysis for this final rule. 

Regulatory Flexibility Certification 

As required by the Regulatory 
Flexibility Act of 1980, 5 U.S.C. ~b), 
the Commission certifies that this final 
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rule will not have a significant impact 
upon a substantial numbe:r of small 
entities. The rule will pote,ntially affect 
licensees of approximately 118 nuclear 
power reactors. Nuclear p~wer plant 
licensees do not fall wiH1i11 the 
definition of small businenses as defined 
in Section 3 of the Small Business Act, 
15 U.S.C. 632, the Small Business Size 
Standards of the Small Business 
Administrator (13 CFR pa:rt 121), or the 
Commission's Size Stand;;1rds (50 FR 
50241; December 9, 1985). 

Backfit Analysis 

The NRC has determined that this 
final rule does not impose a backfit as 
defined in 10 CFR 50.109(a1)(l). 
Therefore, a backfit analysis is not 
required for this rule. 

List of Subjects in 10 CFR Part 50. 

Antitrust. Classified information. 
Criminal penalty, Fire protection. 
Incorporation by referenl:4~, 
Intergovernmental relations, Nuclear 
power plants and reactors, Radiation 
protection, Reacttir siting 1c:riteria, 
Reporting and recordkeeping 
requirements. 

For the reasons set out in the 
preamble and under the authority of the 
Atomic Energy Act of 1954, as amended. 
the Energy Reorganizatio111 Act of 19'74, 
as amended, and 5 U.S.C. 552 and 553, 
the NRC is adopting the following 
amendment to 10 CFR part 50. 

57FR34666 
Published 8/6/92 
Effective 9/8/92 

10 CFR Part 50 

RIN 3150-ADOS 

Codes and Standards for Nuclear 
Power Plants 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 
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SUMMARY: The Commission is amending 
its regulations to incorporate by 
reference the 1986 Addenda, 1987 
Addenda, 1988 Addenda, and 1989 
Edition of Section III, Division 1, of the 
American Society of Mechanical 
Engineers Boiler and Pressure Vessel 
Code (ASME Code), and the 1986 
Addenda, 1987 Addenda, 1988 Addenda, 
and 1989 Edition of Section XI, Division 
1, of the ASME Code. The final rule 
imposes an augmented examination of 
reactor vessel shell welds and separates 
the requirements for inservice testing 
from those for inservice inspection by 
placing the requirements for inservice 
testing in a separate paragraph. The 
ASME Code addenda and edition 
incorporated by reference provide 
updated rules for the construction of 
components of light-water-cooled 
nuclear power plants, and for the 
inservice inspection and inservice 
testing of those components. This final 
rule permits the use of improved 
methods for construction, inservice 
inspection, and inservice testing of 
nuclear power plant components; 
requires expedited implementation of 
the expanded reactor vessel shell weld 
examinations specified in the 1989 
Edition of Section XI; and more clearly 
distinguishes in the regulations the 
requirements for inservice testing from 
those for inservice inspection. 

EFFECTIVE DATE: September 8, 1992. The 
incorporation by reference of certain 
publications listed in the regulations is 
approved by the Office of the Director of 
the Office of the Federal Register as cif 
September 8, 1992. 

FOR FURTHER INFORMATION CONTACT: 
Mr. G.C. Millman, Division of 
Engineering, Office of Nuclear 

. Regulatory Research, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555, Telephone: {301) 492-3848. 

SUPPLEMENTARY INFORMATION: 

Background 

On January 31, 1991 (56 FR 3796), the 
Nuclear Regulatory Commission 
published in the Federal Register a 
proposed amendment to its regulation, 
10 CFR part 50, "Domestic Licensing of 
Production and Utilization Facilities," to 
update the reference to editions and 
addenda of the American Society of 
Mechanical Engineers Boiler and 
Pressure Vessel Code (ASME Code). 
This proposed amendment would revise 
§ 50.55a to incorporate by reference the 
1986 Addenda, 1987 Addenda, 1988 
Addenda, and 1989 Edition of Section 
III, Division 1, of the ASME Code, and 
the 1986 Addenda, 1987 Addenda, 1988 
Addenda, and 1989 Edition of Section 
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XI, Division l, of the ASME Code, with a 
specified modification. The modification 
would require implementation of certain 
requirements for containment isolation 
valve (CIV) testing that appear in 
Section XI Subsection IWV prior to the 
1988 Addenda, but which do not appear 
in the later addenda. The amendment 
would impose an augmented 
examination of reactor vessel shell 
welds, and separate in the regulations 
the requirements for inservice testing 
from those for inservice inspection by 
placing the requirements for inservice 
testing in a separate paragraph. 

Summary of Comments 

Interested parties were invited to 
submit written comments for 
consideration in connection with the 
proposed amendment by April 16, 1991. 
Comments were received from 29 
separate sources. These sources 
consisted of 23 utilities, one service 
organization representing four nuclear 
power plants, the Nuclear Management 
and Resources Council (NUMARCJ, one 
owners group (BWR Owners Group 
(BWROG)), one state entity (Illinois 
Department of Nuclear Safety (IDNS)), 
one public citizens group (Ohio Citizens 
for Responsible Energy (OCRE)), and 
one independent consultant. 

The submitted comments generally 
addressed one of the following subject 
areas: (1) The incorporation by reference 
of the specified later addenda and 
edition of Section III, Division l, and 
Section XI, Division l, of the ASME 
Code into § 50.55a; (Z) the endorsement 
of comments submitted by NUMARC; 
(3) the proposed modification to Section 
XI Subsection IWV rules for CIV testing; 
(4) the proposed augmented reactor 
vessel examination; (5) the separation of 
the rules for inservice inspection and 
inservice testing; (6) the existing scope 
of § 50.55a for pump and valve testing; 
and (7) the potential endorsement in 
§ 50.55a of ASME/ ANSI OM part 4 on 
snubbers. 

Those who commented on the 
updating of existing references to 
Section III and Section XI of the ASME 
Code in § 50.55a generally noted their 
approval. One commentor, however, 
expressed significant concern with the 
new provision initially specified in the 
Section XI 1988 Addenda which 
expands the existing requirement to 
examine one circumferential and one 
longitudinal reactor vessel shell weld 
during the Znd and subsequent 
inspection intervals to essentially 100 
percent of all reactor vessel shell weld 
during those intervals. Volumetric 
examination of all reactor vessel shell 
welds during the first inspection interval 
has been a requirement in Section XI 

since the 1975 Addenda. The commentor 
believes that the expanded examination 
is unnecessary and that examination 
efforts should focus on the beltline 
welds or welds that exceed a specified 
fluence level. The NRC agrees with the 
ASME action to expand the reactor 
vessel examination on the basis that the 
importance of the reactor vessel. and 
previous unexpected cracking of 
primary coolant pressure boundary 
components, requires that the expanded 
examinations be performed to ensure 
the integrity of the reactor vessel. The 
importance of reactor vessel integrity in 
protecting the public health and safety 
demands that periodic, comprehensive 
inservice examinations of the reactor 
vessel be made to ensure that structural 
degradation, if it occurs, does not go 
undetected. Although the beltline welds 
do receive the highest radiation, there is 
simply no assurance that service 
induced cracking would be limited to 
those welds. An examination once every 
ten years of essentially 100 percent of all 
reactor vessel shell welds is both 
reasonable and necessary. 

The comments submitted by 
NUMARC relate to: (1) The proposed 
endorsement of a later edition and 
addenda of the ASME Code, which 
NUMARC considers to be a positive 
step; (Z) the proposed modification to 
Section XI Subsection IWV (i.e., the 
reference to part 10 of ASME/ ANSI 
OMa-1988 Addenda to ASME/ ANSI 
OM-1987 (OM Part 10)), which 
NUMARC considers to be inappropriate 
and unnecessary on the basis that 10 
CFR part 50, Appendix J testing is 
adequate; (3) the proposed augmented 
reactor vessel examination, which 
NUMARC recognizes to be important, 
but suggests that more flexibility be 
incorporated into the implementation 
provisions; and (4) the scope of§ 50.55a 
which NUMARC believes should not be 
influenced by Generic Letter 89-04. 
Approximately one-half of the utility 
cornmentors specifically endorsed the 
comments by NUMARC. In general, 
comments from the other utilities were 
consistent with one or more of the 
comments from NUMARC. The 
comments from NUMARC are discussed 
below, along with comments from others 
on the same subject. 

Most of the comments addressed, in 
part, the proposed modification to 
Section XI Subsection IWV rules for 
containment isolation valve testing. 
Utility comments supported the 
NUMARC comment, which expressed 
the belief that the current Appendix J 
containment leakage testing program 
already provides an adequate basis for 
assessing and controlling containment 
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leakage and that the modification could 
result in a valve having to be declared 
inoperable immediately, in spite of the 
fact that the total containment leakage 
may be substantially less than 
allowable. NUMARC suggested that, in 
lieu of reinstating requirements for 
specific valves, NRC recommend to the 
ASME Operations & Maintenance 
(O&MJ Committee that it perform a 
comprehensive review of the testing 
requirements for containment isolation 
valves and acceptance standards for 
those tests. IDNS agreed with the NRC 
position that the requirements for 
leakage rate analysis and provisions for 
corrective action should be maintained, 
but believed that it would be less 
confusing for licensees if those 
requirements were incorporated into the 
existing requirements for Type C testing 
in Appendix J. OCRE strongly supported 
the action by NRC to modify the Section 
XI rules for CIV testing. 

The NRC concern that resulted in the 
proposed modification to Section XI 
Subsection !WV sterns from the findings 
of two reviews and a follow-on study of · 
Appendix J leak test results. The overall 
findings show that valve leakage is the 
primary contributor to occurrences of 
containment unavailability and that 
such occurrences generally involve 
small, rather than large, leaks. Risk to 
the public from small leakage events is 
very low, but the NRC is concerned that 
eliminating the existing Section XI 
requirement to analyze leakage rates 
and to take corrective action in the 
event of abnormally high leakage rates 
for those CIVs that do not provide a 
reactor coolant system pressure 
isolation function could reduce the 
ability to detect degrading valves and, 
thereby, could permit an unacceptable 
reduction in the present safety margin 
associated with the leak tight integrity 
of those CIVs and, thereby, the 
containment. 

It was specifically noted in the 
proposed rule that the NRC was 
interested in receiving comments on the 
discussed basis for and content of the 
proposed modification, and was 
particularly interested in receiving 
comments that would provide insight 
and justification, based upon plant 
experiences, relative to the need for 
revising or possibly eliminating the 
proposed modification. Many comments 
were received that express concern with 
the proposed modification. However, 
these comments, which generally state 
the opinion that Appendix J 
requirements are adequate and 
sufficient with regard to ensuring 
containment integrity, are of a 
qualitative nature and no specific plant 
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data or operational experiences were 
provided or referenced that updated the 
results of the earlier studies. No 
additional substantive information was 
provided for the NRC to consider 
relative to the need for revising or 
possibly eliminating the proposed 
modification. It has not been 
demonstrated, by analyt1is of more 
recent and comprehensive containment 
leakage test data, that containment 
leakage integrity can be maintained at 
an acceptable level without continued 
implementation of the existing 
Appendix J valve leak rate test program 
in conjunction with the Section XI 
requirement for analysis of leak rates. 

Consistent with the comment by 
NUMARC, the NRC staff discussed the 
basis for OM part 10 CIV testing 
requirements with repret1entatives from 
the ASME O&M Committee. Based on 
these discussions and in concert with 
the O&M Committee organization, the 
O&M Committee has ini1iated action to 
(1) perform a comprehensive review of 
OM part 10 CIV testing requirements 
and acceptance standards and (2) 
develop a basis document that would 
provide, as a minimum, ~! documented 
basis for not including the requirements 
for analysis of leakage rates and 
corrective actions in OM part 10 for 
those CIVs that do not pmvide a reactor 
coolant system pressure lsolation 
function. The NRC will mevaluate the 
need for the modification to Section XI 
Subsection IWV, following review of 
this basis document. It is anticipated 
that this will occur as pa1:t of a future 
rulemaking proceeding that will address 
the incorporation by refe:rence of the 
ASME O&M Code into § 50.55a. 

In the meantime, this final rule 
incorporates by reference the 1988 
Addenda and 1989 Edition of Section XI, 
Division 1, with a specifiHd modification 
for CIV testing that is provided in a new 
§ 50.55a(b)(2)(vii). The modification 
substantially preserves the existing 
requirements for analysis of leakage 
rates and corrective actions that exist in 
Subsection IWV prior to the 1988 
Addenda. Specifically, th,e modification 
requires that licensees implement the 
requirements of ParagrapJ1 4.2.2.3(e), 
"Analysis of Leakage Rates," of part 10 
and Paragraph 4.2.2.3(f), "Corrective 
Action," of part 10, in addition to the 
requirements of Paragraph 4.2.2.2 of part 
10, for all Category A valves that are 
CIV s, regardless of whether or not they 
provide a reactor coolant system 
pressure isolation function. Because 
paragraph 4.2.2.3( e) of part 10 is 
specified in the modification rather than 
the existing IWV-3426, th,~ existing 
Section XI requirement is somewhat 

relaxed by permitting valve 
combinations rather than specific valves 
to be analyzed. This recognizes that, in 
the past, requests for relief have been 
granted where design constraints 
necessitate testing-combinations of 
valves with permissible leak rate limits 
applied to valve groups. The specified 
modification does not require the 
present practice of trending NPS 6 and 
larger valves because that requirement 
has not been carried from IWV-3427[b) 
to OM part 10. 

Section XI Subsection IWV (1988 
Addenda and 1989 Edition), Subsection 
IWP (1988 Addenda and 1989 Edition), 
and Subsection IWF (1987 Addenda, 
1988 Addenda, and 1989 Edition) 
reference ASME/ ANSI OM part 10, 
ASME/ ANSI OM part 6, and ASME/ 
ANSI OM part 4, respectively. During 
preparation of this final rule, it was 
recognized that Table IWA-1600-1 in 
the applicable Section XI addenda and 
edition specifies a nonexistent revision 
for OM part 10 and part 6, and does not 
specifically identify the applicable 
revision for OM part 4. The Section XI 
Subcommittee on Inservice Inspection 
has taken action to correct the revision 
reference, which, for these standards, 
should be the ANSI/ASME OMa-1988 
Addenda to the ASME/ANSI OM-1987 
Edition. To ensure that licensees are 
aware of the correct revision reference 
to the OM standards, an additional 
modification, § 50.55a[b)(2)(viii), has 
been added to specify that the OMa-
1988 Addenda is the applicable revision 
to the OM-1987 Edition for OM part 4, 
part 6, and part 10 when using the noted 
Section XI addenda and edition. 

The NUMARC comment relative to 
the proposed augmented examination of 
the reactor vessel indicates an 
understanding of the NRC position on 
the need for this examination, but notes 
concern with the specifics of the 
proposed implementation. Specifically, 
NUMARC expresses concern that: (1) 
Better utilization of available inspection 
resources could be accomplished by 
limiting application of the augmented 
inspection program to the reactor vessel 
beltline shell welds, or by limiting 
implementation of the augmented 
examination to reactor vessel shell 
welds that exceed a specific neutron 
flux exposure (this comment differs from 
the one utility comment noted above 
relative to updating later edition and 
addenda of Section XI in that it only 
refers to the augmented examination); 
(2) tooling for the older Boiling Water 
Reactors (BWRs) may generally not be 
available in the time-frame needed; (3) 
only those reliefs which address the 
scope and extent of shell weld 
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examinations should be revoked, and 
they should be revoked on a plant 
specific basis; and (4) the NRC should 
state its willingness to accept requests 
for specific new exemptions, based on 
the availability of suitable equipment 
and technology at the time of the 
scheduled inspection and the 
appropriate technical justification. 

Other comments on the augmented 
examination include those from: 
BWROG, which noted concern for those 
plants close to the end of the current 
interval that could not practically 
incorporate the augmented examination 
into the current interval and would have 
to perform that examination during the 
first period of the next interval (Note: 
The deferred augmented examination 
may be used as a substitute for the 
reactor vessel shell weld examination 
normally scheduled for the interval in 
which the deferred examination was 
performed(§ 50.55a(g)(6)(ii)(A){3}, 
therefore, the impact of deferring the 
augmented examination will be 
reduced); IDNS, which strongly supports 
the NRC position regarding the 
augmented examination of the reactor 
vessel; and OCRE, which also strongly 
supports the augmented examination 
and notes that the examination will not 
only provide an additional assurance of 
safety, but will aid in understanding 
aging degradation phenomena which 
will assist licensees that wish to pursue 
license renewal. 

The NRC position with regard to the 
augmented examination of the reactor 
vessel, as previously stated in the 
Supplementary Information to the 
proposed rule, is that degradation of 
reactor vessel materials has become 
more of a concern recently, because: (1) 
Results from irradiation surveillance 
material tests show that certain reactor 
vessel materials undergo greater 
radiation damage than previously 
expected, (2) indications from 
operational data show that stress 
corrosion cracking of BWR reactor 
vessels is more probable than was 
thought several years ago, and (3) 
significant service induced cracking has 
occurred in large vessels (i.e., 
pressurizer, steam generators) designed 
and fabricated to the ASME Code. It is 
the judgment of the NRC that, because 
of new information and previous limited 
examinations of reactor vessels, there 
may exist a substantially greater 
potential for reactor vessel degradation, 
in all areas of the reactor vessel, than 
previously considered and that 
maintenance of the level of protection 
presumed by the regulations requires 
more than compliance to existing 
regulatory requirements. The NRC has 



PART 50 • STATEMENTS OF CONSIDERATION 

determined that the augmented 
examination of reactor vessels will 
result in a substantial increase in the 
overall protection of the public health 
and safety, and that the costs of 
implementation are justified in view of 
the increased protection. The backfit 
analysis required by § 50.109, 
"Backfitting," is provided as part of the 
regulatory analysis that supports this 
final rule. 

However, the NRC agrees with 
comments that additional flexibility and 
specificity will improve implementation 
of the augmented examination of reactor 
vessel examination. To this end, the 
augmented examination of reactor 
vessel shell welds specified in this final 
rule includes the following new 
provisions and clarifications: (1) The 
revocation of previously granted reliefs 
is limited to those reliefs that deal with 
the extent of volumetric examination of 
reactor vessel shell welds; (2) the 
augmented examination will be 
performed in accordance with the 
section XI edition and addenda 
applicable to the inspection interval in 
which the examination is actually 
performed; (3) "essentially 100%" as 
used in § 50.55a(g)(6)(ii)(A) means 
"more than 90 percent of the 
examination volume of each weld, 
where the reduction in examination 
volume is due to interference from 
another component, or part geometry;" 
(4) licensees that defer the augmented 
examination to the next interval are 
permitted to retain all existing approved 
reliefs for the current interval; (5) 
licensees with fewer than 40 months 
remaining in the inspection interval in 
effect when the rule becomes effective 
are permitted to extend the interval in 
accordance with the provisions of 
section XI (1989 Edition] IW A-2430(d); 
(6) licensees that are unable to satisfy 
completely the requirements for the 
augmented examination may request to 
perform alternate examinations in 
accordance with § 50.55a(g)(6)(ii)(A)(5]. 
These items are addressed individually 
in the discussion below regarding 
provisions of the augmented reactor 
vessel shell weld examination. 

Section 50.55a(g)(6)(ii) addresses 
augmented inservice inspection 
programs for those systems and 
components for which the Commission 
determines that added assurance of 
structural reliability is necessary. For 
that purpose, and consisent with the 
discussion in this final rule, 
§ 50.55a(g)(6)(ii)(AJ has been added to 
require expedited implementation of the 
reactor vessel shell weld examinations 
specified in the 1989 Edition of section 
XI, Division 1, in item Bl.10, "Shell 

Welds," of Examination Category B-A, 
"Pressure Retaining Welds in Reactor 
Vessel," in Table 2500-1 of subsection 
IWB, "Requirements for Class 1 
Components of Light-Water Cooled 
Power Plants." 

In order to ensure the applicability of 
the new augmented examination to all 
licensees, § 50.55a(g)(6)(ii)(A](l) revokes 
all previously granted reliefs relating to 
the extent of volumetric examination of 
the reactor vessel shell welds that apply 
to examinations for the inservice 
inspection interval that is in effect when 
the rule becomes effective subject to a 
specified modification. Limiting the 
revocation of previously granted reliefs 
to those that deal with the extent of the 
volumetric examination permits the 
retention of those approved reliefs that 
deal with issues such as specification of 
calibration blocks. Licensees that 
choose to defer the augmented 
examination to the next interval in 
accordance with § 50.55a(g)(6)(ii)(A)(3] 
should note that paragraph (iv) of that 
section modifies the revocation of 
approved reliefs to permit retention of 
previously approved reliefs for the 
current interval when the augmented 
examination in deferred. This provision 
recognizes that plants that previously 
received relief from the section XI 
reactor vessel shell weld examination 
and satisfy the condition to defer the 
augmented examination may find it 
impractical to implement the section XI 
examination during the current 
inspection interval. 

Section 50.55a(g)(6)(ii)(A)(2) requires 
all licensees to implement the specified 
augmented examination of reactor 
vessels during the inspection interval in 
effect when this rule becomes effective, 
subject to conditions specified in 
§ 50.55a(g)(6)(ii)(A)(3) and (4). Section 
50.55a(g)(6)(ii)(A)(2) specifically permits 
the use of the augmented examination, 
when not deferred, as a substitute for 
the reactor vessel shell weld 
examinations scheduled for the 
inspection interval in effect when the 
rule becomes effective, ancl. specifies 
that, for the purpose of this rule, 
"essentially 100 percent" as used in 
Table IWB-2500-1 means "more than 90 
percent of the examination volume of 
each weld, where the reduced 
examination volume is due to 
interference from another component, or 
part geometry." This is consistent with 
section XI Code Case N--460, which 
previously has been approved for use in 
Regulatory Guide 1.147. It is recognized 
that it may be necessary to implement a 
combination of internal and external 
diameter examinations to achieve 
"essentially 100%" examination volume 
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coverage for each weld. A clarification 
has been included in this section to note 
that the augmented examination may be 
used as a substitute for the reactor 
vessel shell weld examination in the 
interval in effect when the rule becomes 
effective when the augmented 
examination is not deferred. This is a 
reinforcement of § 50.55a(g)(6)(ii)(A)(3], 
as it appears in both the proposed and 
final rule, which specifies that the 
deferred examination may not be used 
as a substitute for the reactor vessel 
shell weld examination scheduled for 
implementation during the inservice 
inspection interval in effect when the 
rule becomes effective. 

The NRC recognizes that plants with 
fewer than 40 months remaining in the 
inspection interval when this rule 
becomes effective may find it 
impractical to implement the augmented 
examination of the reactor vessel during 
that inspection interval. Therefore, 
§ 50.55a(g)(6)(ii)(AJ(3) permits plants 
with fewer than 40 months remaining in 
the inspection interval when this rule 
becomes effective to defer the 
augmented examination until the first 
period of the next inspection interval. 
However, this same paragraph 
specifically prohibits the use of the 
deferred augmented examination as a 
substitute for reactor vessel shell weld 
examinations scheduled for the 
inspection interval in effect when the 
rule becomes effective. The intent is to 
ensure that the examinations are 
deferred only when necessary and not 
to have the rule encourage a 40-month 
delay in reactor vessel shell weld 
examinations. Further, 
§ 50.55a(g)(6)(ii)(A)(3) permits using the 
deferred examination, with a condition, 
as a substitute for reactor vessel shell 
weld examinations scheduled for the 
inspection interval in which the deferred 
examinations are performed. The 
condition is that subsequent reactor 
vessel shell weld examinations for 
successive inspection intervals be 
performed in the first period of the 
inspection interval. This condition is 
necessary to prevent a potential 160-
month gap between reactor vessel shell 
weld examinations. This gap would 
occur if a plant used the deferred 
examination performed in the first 
period as a substitute for the scheduled 
examination and then deferred the 
examination for the next inspection 
interval to the end of that interval as 
permitted by section XI. In addition, this 
section specifies that licensees with 
fewer than 40 months remaining in the 
inservice inspection interval in effect 
when the rule becomes effective may 
extend that interval in accordance with 
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the provisions of section XI (1989 
Edition] IWA-2430(d] to permit 
implementation of the augmented 
examination during the current interval. 
It is not the intent of the NRC to permit 
licensees in the second period of an 
inspection interval to red0t1ce the interval 
length for the purpose of "being within 
40 months of the end of the interval" 
and, thereby, deferring the augmented 
examination to the first p,~riod of the 
subsequent interval. 

Section 50.55a(g](6](ii)(A)(4) specifies 
that a licensee that has either completed 
or has scheduled an inspe'Ction of 
essentially 100 percent of the length of 
all Examination Category B-A shell 
welds during the inservice inspection 
interval in effect when the rule becomes 
effective does not have to implement the 
required augmented examination of the 
reactor vessel shell welds. Primarily, 
this paragraph is intended. to permit 
licensees who are in the first inspection 
interval to use the essentially 100 
percent reactor vessel shell weld 
examination required for that interval 
by section XI to satisfy the requirement 
for the augmented examination of the 
reactor vessel. The technical objective 
of the augmented examination will be 
accomplished under these conditions. 
These licensees will continue to apply 
the current requirements of 
§ 50.55a(g](4) until the next inspection 
interval when future examinations will 
be performed based on ASME section 
XI, 1989 Edition, or later Code edition 
and addenda specified in !i 50.55a(b ]. 

The augmented examination specified 
in § 50.55a(g)(6J(ii](A) is not an ASME 
Code requirement. It is a mquirement 
specifically developed and additionally 
imposed by the Commission. Therefore, 
except for the specific provisions in 
§ 50.55a(g)(6)(ii](A)(2) and (3) that 
permit using the augmented examination 
as a substitute for section XI required 
reactor vessel shell weld examinations, 
the closing out of an inservice inspection 
interval is not dependent on completion 
of the augmented examination. In the 
specific instance where the augmented 
examination is deferred to the first 
period of the next inspection interval. 
the current inspection interval could be 
closed out relative to reactor vessel 
shell weld examinations by 
implementing the regularly scheduled 
reactor vessel shell weld examinations 
as modified by previously a.pproved 
applicable relief requests for that 
interval. 

The NRC recognizes that, as noted by 
commentors, there may exiBt conditions 
that prevent licensees from completely 
satisfying the requirements for the 
augmented reactor vessel shell weld 

examination as specified in 
§ 50.55a(g)(6)(ii](AJ. For this reason, 
§ 50.55a(g)(6](ii](A)(5) has been added to 
permit licensees that make a 
determination that they are unable to 
completely satisfy tbe specified 
augmented examination to propose and 
use alternatives that have been 
authorized by the NRC's Director of the 
Office of Nuclear Reactor Regulation. 

This final rule amends § 50.55a to 
separate the requirements for inservice 
testing from those for inservice 
inspection by moving the requirements 
for inservice testing to a separate 
paragraph. Previously, § 50.55a(g], 
"lnservice inspection requirements," 
specified the requirements for (1) 
preservice and inservice examinations 
for Class 1, Class 2, and Class 3 
components and their supports, (2) 
system pressure tests for Class 1, Class 
2, and Class 3 components, and (3) 
inservice testing of Class 1, Class 2, and 
Class 3 pumps and valves. In order to 
emphasize the importance of inservice 
testing and to distinguish more clearly 
its requirements from those of inservice 
inspection, this final rule moves the 
requirement for inservice testing from 
§ 50.55a(g], "lnservice inspection 
requirements," to a separate (previously 
reserved] § 50.55a(f), which is titled 
"lnservice testing requirements." All 
existing requirements for inservice 
examination and system pressure 
testing are retained in § 50.55a(g]. 

There is overall favorable acceptance 
of the separation of the requirements in 
the regulation for inservice testing and 
for inservice inspection. It is generally 
believed by the commentors, as it is 
believed by the NRC, that the separation 
serves to clarify and emphasize the 
requirements for inservice testing. Two 
administrative changes were made in 
the development of § 50.55a(f) relative to 
existing § 50.55a(g]. First, 
§ 50.55a(f)(6)(ii) has been added to 
indicate the Commission's intent to 
impose an augmented inservice testing 
program if added assurance of 
operational readiness is deemed 
necessary. This paragraph only 
indicates intent and does not impose a 
specific requirement. It does parallel the 
existing § 50.55a(g)(6)(ii] which specifies 
that the Commission may require an 
augmented inservice inspection program 
for systems and components for which it 
deems that added assurance of 
structural reliability is necessary. One 
utility commentor expressed concern 
that the addition of § 50.55a(f](6)(ii] 
would permit the Commission to impose 
an augmented inservice testing program 
without further justification. This is not 
the case. Any program for augmented 
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inservice testing will be fully justified 
with a documented regulatory analysis 
that includes the appropriate backfit 
analysis. The intent of the NRC to 
perform the necessary backfit analysis 
is clearly demonstrated by the backfit 
analysis that was performed to require 
the augmented examination of the 
reactor vessel that is specified in 
§ 50.55a(g)(6)(ii)(A) of this final rule. 

Second, this final rule includes the 
addition of introductory text to 
§ 50.55a(g) which states that the 
requirements for inservice testing of 
Class 1, Class 2, and Class 3 pumps and 
valves are located in § 50.55a(f). This 
change is necessary because the 
placement of inservice testing 
requirements into a separate § 50.55a(f), 
as included in the proposed rule, would 
have caused administrative 
inconsistencies with regard to existing 
references to § 50.55a(g] for inservice 
testing in documents such as technical 
specifications, safety analysis reports, 
procedures, and records. With this 
change, existing references to § 50.55a(g] 
for inservice testing will refer the user to 
§ 50.55a(f), where the specific 
requirements for inservice testing are 
located. The NRC recommends that as 
the governing documents are updated, 
the direct reference to § 50.55a(f) be 
incorporated, as appropriate. 

Two editorial revisions, relative to the 
previous § 50.55a(g], are included in the 
new § 50.55a(f). These editorial 
revisions: (1) Reserve § 50.55a(f)(3] (i] 
and (ii) so that the structure of 
§ 50.55a(f) will parallel that of 
§ 50.55a(g) for the purpose of promoting 
easier cross-referencing between the 
two paragraphs; and (2) modify the 
reference to 120-month inspection 
interval in § 50.55a(g] to 120-month 
interval in § 50.55a(f), because the term 
"inspection interval," as used in Section 
XI, is used only in the context of 
inservice inspection. (The term "test 
interval" was not used because, unlike 
inspection interval, the 120-month time 
frame does not designate a period of 
required actions for the testing program. 
The 120-month interval used in 
§ 50.55a(f) and the 120-month inspection 
interval used in § 50.55a(g] are 
considered by the staff to be coincident 
for the purpose of 120-month updating 
requirements.] 

A number of comments were received 
regarding the scope of § 50.55a as 
applied to pump and valve testing. 
These comments ranged from 
recommending that the scope of§ 50.55a 
be expanded to be consistent with the 
scopes of OM part 6 and part 10, which 
go beyond Class 1, Class 2, and Class 3 
components, to recommending that the 
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scope of § 50.55a be limited to ASME 
Code classified components. One 
commentor expressed concern that the 
Supplementary Information in the 
proposed rulemaking addressed Generic 
Letter 89-04 in a way that seemed to 
include the letter in the rulemaking. That 
was not intended. To the contrary, the 
intent of this rulemaking is to maintain 
the existing scope of § 50.55a for pump 
and valve testing. For plants whose 
construction permits were issued on or 
after January 1, 1971, that scope 
constitutes Code classified components 
as specified in existing § 50.55a(g] (2) 
and (3) (i.e., § 50.55a(f] (2) and (3) by this 
rulemaking). For those plants whose 
construction permits were issued prior 
to January 1, 1971, that scope constitutes 
components of the reactor coolant 
pressure boundary which must meet the 
requirements applicable to components 
that are classified as ASME Code Class 
1, and other safety-related pumps and 
valves which must meet the 
requirements applicable to components 
that are classified as ASME Code Class 
2 or Class 3, as specified in e~isting 
§ 50.55a[g)(1) (i.e., § 50.55a(f][1) by this 
rulemaking]. The reference to the 
generic letter has not been included in 
the final rule. 

A number of comments were received 
with regard to snubber testing which is 
outside the scope of this rulemaking. 
Commentors generally suggested that 
ASME OM part 4, "Examination and 
Performance Testing of Nuclear Power. 
Plant Dynamic Restraints (Snubbers]," 
which is referenced in Subsection IWF 
in the 1987 Addenda, 1988 Addenda and 
1989 Edition of Section XI, be 
incorporated by reference into § 50.55a. 
Subsection IWF, "Component Supports," 
provides rules for the examination of 
component supports, and the testing of 
snubbers. Prior to the 1987 Addenda, 
Subsection IWF provided self-contained 
rules for the testing of snubbers. Section 
50.55a does not specify requirements for 
the testing of snubbers. This was 
clarified by the separation of 
requirements for inservice testing and 
inservice inspection. lnservice testing 
requirements specified in § 50.55a(f] 
apply only to pumps and valves. The 
testing requirements specified in OM 
part 4 and referenced in Section XI 
Subsection IWF article IWF-5000 are 
not incorporated by reference into 
§ 50.55a. Requirements for the testing of 
snubbers are generally governed by 
plant technical specifications. NRC is in 
the process of initiating a proposed 
rulemaking that would, among other 
things, address the incorporation by 
reference of the ASME OM Code, which 
contains rules for pump, valve, and 

snubber testing, into § 50.55a(f]. The 
NRC will as a part of this future 
rulemaking determine the need for and 
acceptability of endorsing the ASME 
OM Code rules for snubber testing. 
However, in accordance with 
requirements for examination of 
component supports specified in 
§ 50.55a(g), licensees are required to 
implement the rules for examination of 
snubbers that are provided in OM part 4 
as referenced in Subsection IWF Article 
IWF-5000 in the applicable Section XI 
addenda and edition of this final rule. 

Section 50.55a[g) provides 
requirements for selecting the ASME 
Code edition and addenda of Section XI 
to be complied with during the 
preservice inspection(§ 50.55a(g](3], for 
plants whose construction permit was 
issued on or after July 1, 1974); the initial 
10-year inspection interval 
(§ 50.55a(g](4)[i]J; and successive 10-
year inspection intervals 
(§ 50.55a[g)(4)(ii)J. As noted in the final 
rule codifying the most recent 
amendment to § 50.55a (May 5, 1988; 53 
FR 16051), paragraph IWA-2400 of 
Section XI (as revised by the Winter 
1983 Addenda] incorporated rules for 
selecting the applicable edition and 
addenda of Section XI during the 
preservice inspection (IWA-2411), the 
initial 10-year inspection interval (IWA-
2412), and successive 10-year inspection 
intervals [IWA-2413). The criteria 
provided in the regulations and Section 
XI are effectively the same for the 
preservice inspection and the successive 
10-year inspection intervals, but differ 
for the initial 10-year inspection interval. 
In general, use of the Commission 
requirements will result in the selection 
of a more recent edition and addenda 
than will use of the Section XI rules. 
Satisfying the requirements of 
§ 50.55a(g)(4J[i] for the initial 10-year 
inspection interval will, in general, also 
satisfy the rules of Section XI. Although 
the Section XI requirements for selecting 
editions and addenda remain unchanged 
in the 1986 Addenda, 1987 Addenda, 
1988 Addenda, and 1989 Edition, the 
Commission is reaffirming its intent that 
in all cases the existing requirements in 
§ 50.55a[g] be the basis for selecting the 
edition and addenda of Section XI to be 
complied with during the preservice 
inspection, the initial 10-year inspection 
interval, and the successive 10-year 
inspection intervals. 

This final rule makes a number of 
editorial changes to § 50.55a for the 
purpose of adopting a standard 
convention for imposing an obligation or 
expressing a prohibition. In this 
convention "shall" is used to impose an 
obligation on an individual or legal 
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entity capable of performing the 
required action, "must" is used as the 
mandatory form when the subject of the 
sentence is an inanimate object, and 
"may not" is used to impose a 
prohibition. The following paragraphs 
are amended solely to be consistent 
with this convention: The introductory 
paragraph to the section; paragraphs 
(a](l), (a)(3), (b](2)(iii], (b][2)(iv], [g](1), 
(g)(3](ii], (g)(3)(iii), (g)(3](iv], 
introductory paragraph to (g)(4), [g)(4)(i), 
[g)[4)(ii], (g)(5)(i], (g](5)(iv], (g)(6](i], (h], 
and footnote 8. Other paragraphs are 
amended for the same editorial reason, 
but they also contain technical revisions 
relevant to other parts of this final rule. 
Section 50.55a(f] has been developed 
consistent with the noted convention. 

Subsection IWE, "Requirements for 
Class MC Components of Light-Water­
Cooled Power Plants," was added to 
Section XI, Division 1, in the Winter 
1981 Addenda. Since § 50.55a does not 
currently address the inservice 
inspection of containments and the 
scope of § 50.55a is not affected by this 
final rule, the requirements of 
Subsection IWE are not imposed upon 
Commission licensees by this 
amendment. The incorporation by 
reference of Subsection IWE into 
§ 50.55a is presently the subject of a 
separate rulemaking action. Section 
50.55a(b](2)(vi) is reserved for that 
action. 

The NRC previously alerted all 
holders of operating licenses or 
construction permits for nuclear power 
reactors, through NRC Information 
Notice No. 88--95 (IN 88-95), "Inadequate 
Procurement Requirements Imposed by 
Licensees on Vendors," to the potential 
that inadequate licensee procurement 
requirements or implementation by 
vendors in supplying components under 
the ASME Code could result in failure 
by these vendors to fully implement 10 
CFR part 50, Appendix B (Quality 
Assurance Criteria]. The problem, which 
was revealed during routine NRC 
inspections of vendors, resulted from the 
belief by some vendors that if an item 
was exempted by the ASME Code from 
Code requirements, the item was exempt 
from all other regulatory requirements. 
The apparent belief of some vendors 
was that since NRC endorses the ASME 
Code in its regulations and has accepted 
the various exemptions, there are, 
therefore, no other applicable regulatory 
requirements. This belief is not 
consistent with the NRC position. The 
NRC reaffirms its position which, as 
previously put forth in IN 88-95, states 
that all safety-related items, even those 
exempted from ASME Code 
requirements, are required to be 
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manufactured under a quality assurance 
program that meets the requirements of 
10 CFR part 50, appendix B. 

Finding of No Significant Environmental 
Impact: Availability 

The Commission has determined 
under the National Environmental Policy 
Act of 1969, as amended, and the 
Commission's regulations in subpart A 
of 10 CFR part 51, that this rule is not a 
major Federal action that significantly 
affects the quality of the human 
environment and therefore an 
environmental impact statement is not 
required. 

This final rule is one part of a 
regulatory framework dirncted to 
ensuring pressure vessel i:11tegrity, and 
the operational readiness of pumps and 
valves. Therefore, in the general sense, 
this rule will have a positive impact on 
the environment. This rule incorporates 
by reference into the NRC regulations 
improved rules contained in the ASME 
Code for the construction, inservice 
inspection, and inservice testing of 
components used in nuclear power 
plants. In addition, this rule requires an 
augmented examination of reactor 
vessel shell welds to further ensure the 
structural integrity of the r,eactor vessel. 
The occupational exposureis attributable 
to the expanded reactor vessel 
examinations contained in the ASME 
Code and the augmented examination 
are not expected to be significant 
because exposures will be limited by the 
use of remote examination equipment. 
Occupational exposures associated with 
the augmented reactor ves!1el 
examination will be further limited by 
provisions in the final rule that permit, 
under certain conditions, the licensee to 
satisfy the requirement for the 
augmented examination by previously 
scheduled or implemented reactor 
vessel examinations, or by deferring the 
examination to the next int,~rval and 
using the deferred examination as a 
replacement for the previously 
scheduled examination for that interval. 
The actions required by applicants and 
licensees to implement the final rule are 
of an established nature tha.t should not 
increase the potential for a negative 
environmental impact. 

The environmental asses!1ment and 
finding of no significant impact on 
which this determination is based are 
available for inspection at the NRC 
Public Document Room, 2120 L Street 
NW. (Lower Level), Washington, DC. 
Single copies of the environmental 
assessment and the finding of no 
significant impact are available from 
Gilbert C. Millman, Division of 
Engineering, Office of Nucle.ar 
Regulatory Research, U.S. Nuclear 

Regulatory Commission, Washington, 
DC 20555, Telephone: (301) 492-3848. 

Paperwork Reduction Act Statement 

This final rule amends information 
collection requirements that are subject 
to the Paperwork Reduction Act of 1980 
(44 U.S.C. 3501 et seq.). These 
requirements were approved by the 
Office of Management and Budget 
approval number 3150--0011. 

The public reporting burden for this 
collection of information is estimated to 
average 42 hours per response, including 
the time for reviewing instructions, 
searching existing data sources, 
gathering and maintaining the data 
needed, and completing and reviewing 
the collection of information. Send 
comments regarding this burden 
estimate or any other aspect of this 
collection of information, including 
suggestions for reducing this burden, to 
the Information and Records 
Management Branch (MNBB-7714), U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555, and to the Desk 
Officer, Office of Information and 
Regulatory Affairs, NEOB-3019, (3150-
0011), Office of Management and 
Budget, Washington, DC 20503. 

Regulatory Analysis 

The Commission has prepared a 
regulatory analysis for this amendment 
to the regulations. The analysis 
examines the costs and benefits of the 
alternatives considered by the 
Commission. Interested persons may 
examine a copy of the regulatory 
analysis at the NRC Public Document 
Room, 2120 L Street NW. (Lower Level), 
Washington, DC. Single copies of the 
analysis may be obtained from Mr. G.C. 
Millman, Division of Engineering, Office 
of Nuclear Regulatory Research, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555, Telephone (301) 
492-3848. 

Regulatory Flexibility Certification 

In accordance with the Regulatory 
Flexibility Act of 1980, 5 U.S.C. 605(b), 
the Commission hereby certifies that 
this rule will not have a significant 
economic impact on a substantial 
number of small entities. This rule 
affects only the licensing and operation 
of nuclear power plants. The companies 
that own these plants do not fall within 
the scope of the definition of "small 
entities" set forth in the Regulatory 
Flexibility Act or the Small Business 
Size Standards set out in regulations 
issued by the Small Business 
Administration at 13 CFR part 121. Since 
these companies are dominant in their 
service areas, this rule does not fall 
within the purview of the Act. 
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Backfit Analysis 

The final rule incorporates by 
reference a later edition and addenda to 
Section III, Division 1, and, with both a 
technical and nontechnical modification, 
Section XI, Division 1, of the ASME 
Code; imposes an augmented __ 
examination on reactor vessels; and. 
separates the requirements for inservice 
inspection from those for inservice 
testing. 

The incorporation by reference into 
the regulations of later editions and 
addenda of Section III and Section XI of 
the ASME Code is not a backfit because 
Section III requirements apply only to 
new construction, except as voluntarily 
implemented· by licensees, and because 
updated Section XI requirements are an 
integral part of the longstanding 
§ 50.55a(g)(4)(ii) requirement to update 
inservice inspection and inservice 
testing programs to reflect the 
requirements of the latest edition and 
addenda of Section XI incorporated by 
reference in § 50.55a(b) 12 months prior 
to the start of the 120-month inspection 
interval, subject to specified limitations 
and modifications. The technical 
modification to part 10 of ASME/ ANSI 
OMa-1988 Addenda to ASME/ ANSI 
OM-1987 specified in§ 50.55a(b)(2)(vii) 
is not a backfit because it simply retains 
an existing Section XI requirement for 
containment isolation valve testing that 
licensees now are required to implement 
in accordance with § 50.55a(g). The 
nontechnical modification specified in 
§ 50.55a(b)(2)(viii) is not a backfit 
because it only serves to properly 
identify an incorrectly referenced 
standard in Section XI. 

The NRC has concluded, based on the 
analysis required by § 50.109(a)(3) 
which is provided in the regulatory 
analysis, that the backfit that will be 
imposed by the augmented reactor 
vessel examination specified in 
§ 50.55a(g)(6)(ii)(A) will result in a 
substantial increase in the overall 
protection of the public health and 
safety, and that the direct and indirect 
costs of implementation are justified in 
view of the increased protection. 

The separation in the regulation of the 
inservice inspection and inservice 
testing requirements is an 
administrative reorganization of § 50.55a 
that has no impact on existing technical 
requirements and, therefore, has no 
effect on backfitting. 

List of Subjects in 10 CFR Part 50 

Antitrust, Classified information, 
Criminal penalties, Fire protection, 
Incorporation by reference, 
Intergovernmental relations, Nuclear 
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power plants and reactors, Radiation 
protection, Reactor siting criteria, 
Reporting and recordkeeping 
requirements. 

For the reasons set out in the 
preamble and under the authority of the 
Atomic Energy Act of 1954, as amended, 
the Energy Reorganization Act of 1974, 
as amended, and 5 U.S.C .. 552 and 553, 
the NRC is adopting the following 
amendments to 10 CFR part 50. 

57 FR 39353 
Published 8/31/92 
Effective 10/1 /92 

10 CFR Parts 20 and 50 

RIN 3150-AE30 

Reducing the Regulatory Burden on 
Nuclear Licensees 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission (NRC) is amending its 
regulations to reduce the regulatory 
burden on nuclear licensees. This action 
reflects an initiative undertaken by the 
Commission in response to a 
Presidential memorandum requesting 
that selected Federal·agencies review 
and modify regulations that would 
eliminate any unnecessary burden of 
governmental regulation and ensure that 
the regulated community is not subject 
to duplicative or inconsistent regulation. 
In that spirit, the NRC's Committee to 
Review Generic Requirements (CRGR) 
identified eight areas where regulations 
could be revised to reduce the 
regulatory burden on licensees without 
in any way reducing the protection for 
the public health and safety or the 
common defense and security. The final 
amendments address unnecessary· 
regulatory requirements related to the 
frequency of reporting information, 
analysis of emergency core cooling 
systems for operating power reactors, 
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and clarification and update of 
regulations affecting certain material 
licensees. 
EFFECTIVE DATE: October 1, 1992. 
FOR FURTHER INFORMATION CONTACT: 
Mr. C.W. Nilsen, telephone (301) 492...: 
3834 or Mr. Joseph J. Mate, telephone 
(301) 492-3795, Office of Nuclear 
Regulatory Research, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555. 
SUPPLEMENTARY INFORMATION: 

Background 

On January 28, 1992, the President of 
the United States signed e memorandum 
addressed to selected Federal Agency 
Heads who are concerned with energy 
production end protection of the 
environment. The memorandum 
requested the addressees work together 
to streamline the regulatory process end 
ensure that the regulatory community is 
not subject to duplicative or inconsistent 
regulatic;>n. 

On the same day, the President signed 
a second memorandum entitled 
"Reducing the Burden of Government 
Regulation." This memorandum, which 
was sent to all Federal agencies, set 
aside a 90-dey period to review end 
evaluate existing regulations end 
programs and to identify and accelerate 
action on initiatives that will eliminate 
any unnecessary regulatory burden. At 
the end of the review period, agencies 
were to submit e written report 
indicating the regulatory changes 
recommended or made during the 
review period end the potential savings 
es e result of the changes. · 

In response to the Presidential 
memoranda, the Commission-decided 
that it would be consistent with its 
policy to monitor the impact of 
complying with NRC regulations by its 
licensees to instruct its Committee to 
Review Generic Requirements (CRGR) · 
to review existing NRC regulations to 
determine whether regulatory burdens 
can be reduced without in any way 
reducing the protection for the public 
health and safety and the common 
defense end security. In accomplishing 
their review, the CRGR drew upon 
previous studies end solicited comments 
from the public, other Federal agencies, 
end the Commission's staff. A Federal 
Register Notice was published on 
February 24, 1992 (57 FR 6299) seeking 
public comment in connection with the 
review, end e second Federal Register 
Notice on March 23, 1992 (57 FR 9985) 
discussed likely or possible candidates 
for action, based on CRGR's preliminary 
evaluation of comments. An as8ocleted 
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public meeting was held on March 27, 
1992, in Bethesda, Maryland. 

After completing their s;pecial review, 
the CRGR recommended 1:evising the 
regulations in eight areas. The proposed 
revisions met the criteria for reducing 
the burden without in any way reducing 
the protection for public health and 
safety and common defense and 
security. 

The Chairman of the NRC sent a 
report to the President of the United 
States on April 27, _1992, which 
summarized NRC's activities concerning 
the President's directive and advised the 
President that NRC would pursue the 
CRGR's recommendations expeditiously 
within the framework of the procedures 
and practices for rulemaking. 

On June 1, 1992, in respCtnse to a 
memorandum from the President of the 
United States, dated April 29, 1992, the 
Commission directed the staff to strive 
to publish the proposed rule changes in 
the eight areas identified by the CRGR 
in the Federal Register for comment as 
soon as possible, but not later than June 
15, 1992, with a view to issuing the final 
rules in the Federal Registur no later 
than August 27, 1992. On June 16, 1992 
(57 FR 27167), the NRC published the 
proposed rulemaking in thn Federal 
Register- for comment. The comment 
period expired on July 20, 1992. 

Summary and Analysis of li>ublic 
Comments 

Thirty comment letters were received 
on the proposed rule and a,:e available 
for public inspection, and copying for a 
fee, at the Commission's Pu1blic 
Document Room located at 2120 L street, 
NW. (Lower Level), Washington, DC. 
The comments on the proposed rule 
came from a variety of sources. These 
included private citizens, publicly-held 
corporations, citizens' groups, the armed 
forces, industry representatives, electric 
power companies or their 
representatives, and legal firms. Eleven 
significant points were rais11d by the 
commenters. Of the 30 comment letters 
received, 26 letters were favorable and 2 
letters were partially opposed to the 
regulation changes. The comments end 
their resolutions are discuss,ed below. 

1. Comment. One commenter 
suggested that the Commission not only 
amend§ 20.190B(b) concem:ing 
contamination monitoring, but also issue 
a statement that those licemiees still 
operating under the old part 20 not be 
required to monitor packages for 
contamination that meet the conditions 
of§ 20.1906(b). 

Response. The NRC does not believe 
that the suggested change by the 
commenter is necessary bec,ause the 
amendment of§ 20.1906(b) will make the 

subject contamination monitoring 
requirements of the new part 20 
essentially the same as those contained 
in the existing part 20 (§ 20.205(b)(1)(iii) 
and (c)(l)). 

2. Comment. One commenter opposed 
the rule on the basis that sealed sources 
routinely leak and, therefore, should not 
be excluded from monitoring. 

The commenter cited an example 
where a driver and a truck were 
contaminated because of a failure to 
conduct a proper radiation sweep. 

Response. The final rule does not 
exempt licensees from monitoring or 
surveying any packages with evidence 
of degradation of package integrity, 
including evidence of potential 
contamination. Likewise, this revision 
does not relax the preshipment 
requirements for monitoring of packages 
contained in 10 CFR part 71. The NRC 
does not have any evidence that 
supports the commenter's assertion that 
sealed sources routinely leak and, thus, 
the NRC believes that the requirements 
in place are sufficient to detect potential 
abnormal situations. No amount of 
regulation can, a priori, preclude all 
incidents involving leaking sources. 
However, these incidents can be dealt 
with through followup inspection and 
enforcement under the present 
regulatory scheme. 

3. Comment. Several commenters 
addressed in general terms the need for 
the NRC to continue its efforts to reduce 
any unnecessary regulatory burden on 
licensees through amendments to 10 
CFR chapter I. 

Response. The NRC will continue its 
efforts to identify additional 
amendments that will provide for a 
reduction in regulatory burden while 
still assuring adequate protection of the 
public health and safety. 

4. Comment. One commenter 
questioned the basis for exempting from 
external monitoring for radiation levels 
only nuclear material that was either in 
the form of a gas or in a special form 
since the external radiation levels are 
dependent upon radionuclides, quantity, 
shielding, and distance between 
radioactive material and the point of 
interest rather than material form. 

Response. The NRC agrees with the 
commenter that the requirement to 
survey, upon receipt, the radiation levels 
on the package exterior should be based 
on the potential radiation hazard. 
Therefore. the requirement specified in 
10 CFR 20.1906[b)(2) that monitoring of 
radiation levels be.performed on labeled 
packages is being revised to delete the 
exemption that the radioactive material 
be in the form of a gas or in special form 
as defined in 10 CFR 71.4. 
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5. Comment. One commenter 
questioned whether the monitoring 
requirements were applicable for 
packages that show evidence of damage. 

Response. The wording of 10 CFR 
20.1906(b)(3) has been revised to 
indicate more clearly that packages with 
evidence of damage are to be monitored 
for both radioactive contamination and 
for radiation levels. 

6. Comment. Several commenters 
requested that the proposed wording to 
10 CFR 50.71(e)(4) concerning FSAR 
updates be revised to decouple the 
FSAR updates from the refueling cycle 
and that the 24-month requirement for 
updates is an unnecessary restriction. 

Response. The proposed changes 
were not accepted. The majority of 
facility design changes reflected in an 
updated FSAR are effected during the 
refueling outage. The use of the refueling 
cycle interval provides for a current 
plant status document that is 
coordinated with plant changes. The 
wording of§ 50.71(e)(4) is not restrictive 
to plants that will eventually increase 
their refueling cycle to 24 months. 

7. Comment. Three electric utilities 
requested that the proposed wording in 
10 CFR 50.36(a)(2) concerning 
radiological effluent reporting be revised 
to specify a particular date. One 
commenter suggested: "The report must 
be submitted as specified in § 50.4 prior 
to March 31 of each year." 

Response. The wording of 10 CFR 
50.36(a)(2) gives the licensee maximum 
flexibility for scheduling submission_ of 
radiological effluent reports with the 
only restriction being that the interval 
between reports must not exceed 12 
months. The reporting requirements 
remain as proposed. 

8. Comment. Two commenters 
suggested that the amendments indicate 
that the changes in reporting 
requirements of the new regulations 
take precedence over the existing 
license technical specifications or 
license conditions where there may be a 
conflict. 

Response. The proposed amendments 
are generic and licensees may request 
administrative amendments to any 
conflicting license condition or technical 
specification as needed. 

9. Comment. Two commenters 
suggested that NRC reconsider the need 
for licensees to submit 10 CFR 50.36a(2) 
effluent release reports and 10 CFR 50.59 
reports concerning annual design 
changes. The commenters noted the 
requirement for these reports was issued 
before the Final Safety Analysis Reports 
were required to be updated periodically 
and before resident inspectors were 
assigned to all reactor sites. The 
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commenters also observed that these 
reports are now available on site for 
review by inspectors at any time and 
that most design changes are reflected 
In the FSARs. Further, the commenters 
did not believe that these reports are 
routinely reviewed by the NRC staff. 
The commenters believed that if the 
requirements to submit such a report 
were eliminated, there would be no 
impact on safety, the required 
evaluations could continue to be 
performed, and the reports would 
continue to be available for review. The 
commenters believed that the deletion 
of these requirements would contribute 
to significant increased savings by 
licensees. 

Response. The consequence of 
eliminating the requirements for these 
reports requires significant additional 
assessment. Thus, the proposed 
revisions have not been modified in 
order not to delay the benefit of burden 
reduction. Although this proposal will 
not be addressed in the current 
rulemaking, these suggested revisions 
will be evaluated as part of an ongoing 
NRC effort. 

10. Comment. One commenter 
questioned whether the changes in 
reporting frequency of facility changes 
under 10 CFR 50.59, FSAR updates, and 
radiological effluent reports would 
impair the ability of the NRC to review 
the information in a timely manner. 

Response. The resident inspector 
program along with regional regulatory 
programs provide timely and in some 
cases day-by-day review of facility 
operations. The changes being made will 
not impair NRC's ability to review the 
information. 

11. Comment. One commenter 
(Yankee Atomic Electric Co.) stated that 
the FSAR update changes discussed in 
Action Item 1 in the proposed rule and 
In Action Item 7 of this document 
emanated from a petition for rulemaking 
that they submitted to the NRC on 
February 9, 1990 (PRM 50-55). The 
notice of receipt for this petition was 
published in the ·Federal Register on 
May 3, 1990 (55 FR 18608). The petitioner 
originally requested that nuclear power 
plant licensees be allowed to file FSAR 
reports at periods greater than annually. 
They suggested that § 50.71(e)(4) be 
revised to read as follows: "Subsequent 
revisions shall be filed no later than 6 
months after completion of each 
planned refueling outage for a licensee's 
facility. If two or more facilities share a 
common FSAR, the licensees shall 
designate the refueling outage schedule 
on one of the multiple facilities to 
establish the schedule for revisions of 
the common FSAR. The FSAR revisions 
shall reflect all changes up to a 

maximum of 6 months prior to the date 
of filing." . 

During the comment period on this 
proposed rule, Yankee Atomic Electric 
Co. stated that the period between 
successive FSAR upaates should not be 
limited to 24 months as proposed. Their. 
rationale was that the restriction of 24 
months was unnecessary. 

Response. Upon receipt of the Yankee 
Atomic Electric Co. comment letter of 
July 20, 1992, the NRC again reviewed 
the petition (PRM 50-55) submitted by 
Yankee Atomic Electric Co. and the 
comments submitted in response to the 
Notice of Receipt. Based on this review, 
the NRC believes that the current action 
being taken to reduce the burden on 
nuclear licensees is substantially similar 
to the relief requested in the petition. 
The 24-month interval for successive 
FSAR updates is addressed in comment 
number 6 above. It should be noted that 
the petition did not contain. a specific 
reference to a number of months 
regarding successive FSAR updates. 
With respect to the petitioner's concern 
about multiple facilities sharing a 
common FSAR, licensees will have 
maximum flexibility for scheduling 
updates on a case-by-case basis. This 
final rule does not address multiple 
facilities. 

This final rule is considered by the 
NRC to grant the petition submitted by 
the Yankee Atomic Electric Co. This 
final rule constitutes final NRC action 
on the petition. 

Discussion 

The Nuclear Regulatory Commission . 
is amending 10 CFR parts 20 and 50 to 
implement the eight proposed actions 
identified below end also identified in 
the report on "Special Review of 
Existing NRC Regulatio.ns" that was 
completed by the CRGR and that was 
attached to Chairman Selin'e letter to 
the White House dated April 27, 1992. 
These actions will not reduce the 
protection of the public health and 
safety or the common defense and 
security. Each of the eight actions is 
discussed below. 

1. Posting of Rooms Occupied by 
Diagnostic Nuclear Medicine Patients 
(10 CFR 20.190.1/h,1) 

The revision reduces the posting 
requirements for rooms in hospitals 
occupied by patients administered 
radioactive materials who might 
otherwise be released from confinement 
under the provisions of 10 CFR 35.75. 

The estimated savings to licensees is 
$300,000 for elimination of the need for 
posting. 

50-SC-116 

2. Contamination Monitoring of 
Packages {10 CFR 20.1906{b)) 

This action clarifies the regulations 
and reduces the monitoring burden for 
packages containing radioactive 
material in the form of a gas or in a 
special form as defined in 10 CFR 71.4. 

The estimated savings to licensees is 
$10.1 million. 

3. Frequency of Radiological Effluent 
Reports (10 CFR 50.36a} 

This action reduces the requirements 
for the submission of reports concerning 
the quantity of principal nuclides 
released to unrestricted areas in liquid 
and gaseous effluents from 
semiannually to annually. 

The estimated savings for this action, 
assuming an average remaining plant 
life of 26 years, is $16,600,000 for 
licensees and $360,000 for the NRC. 

4. Use of Fuel with Zirconium-Based 
(Other than Zircaloy} Cladding (10 CFR 
50.44, 50.46, and Appendix K to Part 50} 

This action revises the acceptance 
criteria In 10 CFR 50.44 and 50.46, 
relating to evah,iations of emergency 
core cooling systems and combustible 
gas control applicable to zircaloy clad 
fuel to include ZIRLO clad fuel. This 
revision to include ZIRW as an 
acceptable zirconium based cladding 
material along with zircaloy will reduce 
the licensee burden but will not reduce 
the·protection of the public health or 
safety. The NRC will address, through 
an appropriate separate rulemaking, the 
use of other similar zirconium based 
cladding materials when all of the 
necessary safety evaluations for those 
materials have been completed. 

The estimated savings for eliminating 
the need to process recurring 
exemptions to the regulations to 
licensees is $2 million end the savings lo 
the NRC is $50,000. This estimate is 
based on six plants per year requesting 
the use of ZIRLO clad fuel over the next 
8 years. 

5. Receipt Back of Processed Low Level 
Waste (10 CFR 50.54) 

This action is addressed in·a separate 
rulen;iaking. For additional information, 
see the proposed rule entitled "Receipt 
of Byproduct and Special Nuclear 
Material" published in the Federal 
Register on April 24, 1992 (57 FR 15034). 

6. Annual Design Change Reports {10 
CFR50.59} 

This action revises the requirements 
for the annual submission of reports for 
facility changes under§ 50.59 (Changes, 
tests, and experiments) to confm:m with 
the proposed change for updating the 
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FSAR (see Item 7). This action does not 
affect the substance of the evaluation or 
the documentation requimd for§ 50.59 
type changes. It only affec:ts the interval 
for submission of the info:rmation to the 
NRC. Instead of submitting the 
information annually, the information 
can be submitted on a refueling cycle 
basis, provided the interval between 
successive reports does not exceed 24 
months. 

The estimated savings for this action, 
assuming an average remaining plant 
life of 26 years, is $1,500,0l)O for 
licensees and $400,000 for the NRC. 

7, Frequency of Final Safety Analysis 
Report (FSAR) Updates (W CF_R 50.71} 

This action provides licensees with an 
option from the current requirements for 
the annual updating of the Final Safety 
Analysis Report (FSAR). In lieu of an 
annual submission, licensues may 
choose to provide the required 
information once per each refueling 
outage. Updates to the FSAR can·be 
submitted 6 months after each refueling 
outage, provided the inter\l'al between 
successive updates to the FSAR does 
not exceed 24 months. Thi11 action does 
not affect the substance of FSAR 
updates. 

The estimated savings for this action. 
assuming an average remaining plant 
life of 26 years. is $11,100,000 for 
licensees and $910,000 for the NRC. 

8. Elimination of Unnecess,Ji"y Event 
Reports (10 CFR 50.72 and 60.73} 

This action is addressed in a separate 
rulemaking. For additional information, 
see the proposed rule entitled "Minor 
Modifications to Nuclear Power Reactor 
Event Reporting Requirements" 
published in the Federal Register on 
June 26, 1992 (57 FR 28642). 

Environmental Impact: Cattigorical 
Exclusion 

The NRC determined that the final 
regulation is the type of action described 
in categorical exclusions 10 CFR 51.22(c) 
(2) and (3). Therefore, neither an 
environmental impact statement nor an 
environmental assessment has been 
prepared for this final regulation. · 

Paperwork Reduction Act Statement 

This final rule amends ink,rmation 
collection requirements that are subject 
to the Paperwork Reduction Act of 1980 
(44 U.S.C. 3501 et seq.). These 
requirements were approved by the 
Office of Management and Budget 
approval numbers. 3150-QOH and 3150-
0011. 

The reduction of the publi,c reporting 
burden for this collection of .information 
is estimated to average 208 hours per 

response for operating power reactors 
and 1 hour per response for certain 
materials licensees, including the time 
for reviewing instructions, searching 
existing data sources, gathering and 
maintaining the data needed, and 
completing and reviewing the collection 
of information. Send comments 
regarding this burden reduction or any 
other aspect of this decrease in the 
collection of information including 
suggestions on this reduced burden to 
the Information and Records 
Management Branch (MNBB-7714), U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555; and to the Desk 
Officer, Office of Information and 
Regulatory Affairs, NEOB-3019 (3150-
0011, 3150-0014), Office of Management 
and Budget, Washington, DC 20503. 

Regulatory Analysis 

The NRC is amending its regulations 
to reduce the regulatory burden on 
nuclear licensees. This action reflects an 
initiative on the part of the NRC and 
responds to the spirit of President Bush's 
memoranda of January 28, 1992, which 
requested that selected Federal agencies 
review and modify regulations that will 
reduce unnecessary burden of 
governmental regulation and ensure that 
the regulated community is not subject 
to duplicative or inconsistent regulation. 
The NRC has identified eight rulemaking 
actions that would eliminate duplicative 
or inconsistent regulatory requirements. 
Six of the actions arc included in this 
package. Two of the eight actions are 
being processed as separate 
rulemakings and are not discussed here. 
The eight actions are as follows: 

1. Posting of Rooms Occupied by 
Diagnostic Nuclear Medicine Patients­
to include exceptions for posting 
requirements for rooms in hospitals for 
patients administered 
radiopharmaceuticals for diagnostic 
tests (10 CFR 20.1903(b)l. 

2. Contamination Monitoring of 
Packages-to eliminate certain 
provisions for contamination monitoring 
of packages containing certain types of 
radioactive material (10 CFR 20.1906(b)). 

3. Frequency of Radiological Effluent 
Reports-to change the frequency of 
reports on power reactor radiological 
effluents from twice per year to once per 
year (10 CFR 50.36a). 

4. Use of Fuel with Zirconium-Based 
Cladding-to eliminate the need to 
obtain exemptions in order to use 
certain fuel cladding material not 
presently addressed in the regulations 
(10 CFR 50.44, 10 CFR 50.46 and 10 CFR 
part 50, appendix K). 

5. Receipt Back of Processed Low 
Level Waste-separate rulemaking (10 
CFR 50.54). 
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6. Annual Design Change Reports-to 
change the frequency of reporting 
changes at power reactors from once per 
year to once per refueling cycle (10 CFR 
50.59(b)). 

7. Frequency of Final Safety Analysis 
Report Updates-to change the 
frequency of safety analysis report 
updatesJrom once per year to once per 
refueling cycle (10 CFR 50.71 ). 

8. Elimination of unnecessary event 
reports-separate rulemaking (10 CFR 
50.72 and 50.73). 

Each of these actions considers the 
elimination or relaxation of regulatory 
requirements currently imposed on NRC 
licensees. Action Items 1 and 2 would 
affect material licensees while Action 
Items 3 through 8 would affect power 
reactor licensees. For each regulatory 
action, the NRC has evaluated the 
health and safety implications and the 
cost impacts relative to a status quo 
alternative. The NRC finds that each 
would result in a reduction in burden 
without reducing protection of the public 
health and safety. The public health and 
safety determination appears in a 
document entitled "Report on Special 
Review of Existing NRC Regulations by 
the Committee to Review Generic 
Requirements" issued on April 13, 1992. 
Additionally, an analysis of the safety 
implications of Action Item 4 is 
available in a U.S. NRC letter to 
Westinghouse Corporation dated July 1. 
1991, entitled "Acceptance For 
Referencing of Topical Report WCAP-
12610 "Vantage+Fuel Assembly 
Reference Core Report" (TAC NO. 
77258)." 

The cost savings to both the licensee 
population and the NRC appear below. 
Dollar impacts are expressed on a 1992 
present worth basis in 1992 dollars. The 
basis for these cost estimates is 
available in a report entitled "Analyses 
of Potential Cost Savings for Selected 
NRC Reforms" dated June 10, 1992. 

TOTAL DISCOUNTED I COST SAVINGS AS· 

SOCIATED WITH PROPOSED REGULA­

TORY REVISIONS 

[In millions of 1992 dollars] 

Regulatory revision Licensees 

Item 1................................... 0.3 
llem 2................................... 10.1 
Item 3 ................................... 16.8 
Item 4 ................................... 2.0 
Item 5 ................................... 0 N/ A 
llem 6................................... 1.5 
llem 7................................... 11.1 
llem B ................................... • NI A 

NRC 

2 -0.100 
2 -0.100 

0.360 
0.050 
• NIA 
0.400 
0.910 
•NIA. 

• Assumes en annual real discount rate of 5% 
' Negative cost savings represent a cost expendi­

ture. 
• Not applicable-separate rulemeking. 
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The NRC concludes that each of these 
proposed regulatory revisions is justified 
due to the net cost savings that will 
accrue without reducing public health 
and safety. 

Regulatory Flexibility Certification 

As required by the Regulatory 
Flexibility Act, 5 U.S.C. 605(b). the 
Commission certifies that, this rule will 
not have a significant adverse economic 
impact on a substantial number of small 
entities. The NRC has adopted size 
standards that classify a small entity as 
a small business or organization, one 
whose gross annual receipts do not 
exceed $3.5 million, or as a small 
governmental jurisdiction whose 
supporting population is 50,000 or less. 
The first two issues involve the 
relaxation of requirements which will 
affect approximately 5,000 material 
licensees. Although many of these 
licensees may be small entities, there 
should be no adverse impact on these 
small licensees because the regulations 
are being relaxed. The remaining six 
issues affect 112 power reactor 
licensees. The companies that own these 
plants do not fall within the scope of the 
definition of "small entities" set forth in 
the Regulatory Flexibility Act or the 
NRC Size Standards. 

Backfit Analysis 

The NRC has determined that the 
backfit rule, 10 CFR 50.109, does not 
apply to this final rule and, therefore, 
that a backfit anaiysis is not required 
because these amendments do not 
involve any provisions that would 
impose backfits as defined in 10 CFR 
50.109(a)[1). 

List of Subjects 

10 CFR Part 20 

Byproduct material, Criminal penalty, 
Licensed material. Nuclear materials, 
Nuclear power plants and reactors, 
Occupational safety and health, 
Packaging and containers, Radiation 
protection, Reporting and rccordkeeping 
requirements, Source material, Special 
nuclear material, Waste treatment and 
disposal. 

10 CFR Part 50 

Antitrust, Classified information, 
Criminal penalty, Fire protection, 

_Incorporation by reference, 
Intergovernmental rel a lions, Nuclear 
power plants and reactors, Radiation 
protection, Reactor siting criteria, 
Reporting and recordkeeping 
requirements. 

For reasons set out in the preamble 
and under the authority of the Atomic 
Energy Act of 1954, as amended, the 

Energy Reorganization Act of 1974, as 
amended, and 5 U.S.C. 552 and 553, the . 
NRC is adopting the following 
amendments to 10 CFR parts 20 and 50. 

57 FR41378 
Published 9/10/92 
Effective 10/13/92 

10 CFR Part 50 

RIN 3150-AE12 

Minor Modifications to Nuclear Power 
Reactor Event Reporting 
Requirements 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission (NRC) has amended its 
regulations to make minor modifications 
to the current nuclear power reactor 
event reporting requirements. The final 
rule applies to all nuclear power reactor 
licensees and deletes reporting 
requirements for some events that have 
been determined to be of little or no 
safety significance. The final rule 
reduces the industry's reporting burden 
and the NRC's response burden in event 
review and assessment. 
EFFECTIVE DATE: October 13, 1992. 
FOR FURTHER INFORMATION CONTACT: 
Raji Tripathi, Office for Analysis and 
Evaluation of Operational Data, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555. Telephone (301) 
492-4435. 
SUPPLEMENTARY INFORMATION: 

Background 

The Commission is issuing a final rule 
that amends the nuclear power reactor 
event reporting requirements contained 
in 10 CFR 50.72, "Immediate Notification 
Requirements for Operating Nuclear 
Power Reactors," and 10 CFR 50.73, 
"Licensee Event Report System." The 
final rule is issued as part of the 
Commission's ongoing activities to 
improve its regulations. Specifically, this 
final rule amends 10 CFR 50.72 (b)(2)(ii) 
and 10 CFR 50.73 (a)(2)(iv). On June 26, 
1992 (57 FR 28642), the Commission 
issued a proposed rule requesting public 
comments on these amendments. 

Over the past several years, the NRC 
has increased its attention to event 
reporting issues to ensure uniformity, 
consistency, and completeness in 
reporting. In September 1991, th~ NRC's 
Office for Analysis and Evaluation of 
Operational Data (AEOD) issued for 
comment a draft NUREG-1022, Revision 
1, 1 "Event Reporting Systems 10 CFR 

• Free single copy may be requested by writing to 
the Distribution and Mail Services Section, U.S. 
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50.72 and 10 CFR 50.73-Clarification of 
NRC Systems and Guidelines For 
Reporting." Following resolution of 
public comments, the NUREG will be 
issued in the final form. The NUREG 
will contain improved guidance for 
event reporting. 

NRC's reviews of operating 
experience and the patterns of licensees' 
reporting of operating events since 1984 
have indicated that reports on some of 
these events are not necessary for the 
NRC to perform its safety mission and 
that continued reporting of these events 
would not contribute useful information 
to the operating reactor events 
database. Additionally, these 
unnecessary reports would have 
continued to consume both the 
licensees' and the NRC's resources that 
could be better applied elsewhere. The 
NRC has determined that certain types 
of events, primarily those involving 
invalid engineered safety feature (ESF) 
actuations, are of little or no safety 
significance. 

Valid ESF actuations are those 
actuations that result from "valid 
signals" or from intentional manual 
initiation, unless it is part of a 
preplanned test. Valid signals are those 
signals that are initiated in response to 
actual plant conditions or parameters 
satisfying the requirements for ESF_ 
initiation. 

Invalid actuations are by definition 
those that do not meet the criteria for 
being valid. Thus, invalid actuations 
include actuations that are not the result 
of valid signals and are not intentional 
manual actuations. Invalid actuations 
include instances where instrument 
drift, spurious signals, human error, or 
other invalid signals caused actuation of 
the ESF (e.g., jarring a cabinet, an error 
in use of jumpers of lifted leads, an error 
in actuation of switches or controls, 
equipment failure, or radio frequency 
interference). 

NRC's evaluation of both the reported 
events since January 1984, when the 
existing rules first became effective, and 
the comments received during the Event 
Reporting Workshops conducted in Fall 
of 1990 identified needed improvements 
in the rules. The NRC determined that 
invalid actuation, isolation, or 
realignment of a limited set of ESFs 
including the systems, subsystems, or 
components [i.e., an invalid actuation, 
isolation, or realignment of only the 
reactor water clean-up [RWCU) system, 

Nuclear Regulatory Commission, Washington, DC 
20555. A copy is also available for inspection or 
copying for a fee at the NRC Public Document 
Room, 2120 L Street, NW., (Lower Level), 
Washington, DC 20555. 

~--r 
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the control room emergency ventilation 
(CREV) system, the reactor building 
ventilation system, the fuel building 
ventilation system, or thE: auxiliary 
building ventilation system, or their 
equivalent ventilation sy:,tems] are of 
little or no safety signific.mce. However, 
these events are currently reportable · 
under 10 CFR 50.72 (b)(2)[ii) and 10 CFR 
50.73 (a](2](iv). 

The final rules for the current event 
reporting regulations, 10 CFR 50.72 and 
10 CFR 50.73 (48 FR 3903E1; August 29, 
1983, and 48 FR 33850; July 26, 1983, 
respectively), stated that ESF systems, 
including the reactor protection system 
(RPS), are provided to mitigate the 
consequences of a significant event. 
Therefore, ESFs should (1) work 
properly when called upon and (2) 
should not be challenged frequently or 
unnecessarily. The Statements of 
Consideration for these final rules also 
stated that operation of an ESF as part 
of a pre-planned operational procedure 
or test need not be reported. The 
Commission noted that EBF actuations, 
including reactor trips, are frequently 
associated with significant plant 
transients and are indicative of events, 
that are of safety significance. At that 
time, the Commission alsc, required all 
ESF actuations, including the RPS 
actuations, whether manual or 
automatic, valid or invalid-except as 
noted, to be reported to the NRC by 
telephone within 4 hours c,f occurrence 
followed by a written Licensee Event 
Report (LER) within 30 days of the 
incident. This requirement on timeliness 
of reporting remains unchanged. 

The reported information is used by 
the NRC in confirmation of the licensing 
bases, identification of precursors to 
severe core damage, identi:fication of 
plant specific deficiencies, generic 
lessons, review of management control 
systems, and licensee performance 
assessment. 

Discussion 
The NRC has determined that some 

events that involve only invalid ESF 
actuations are of little or no safety 
significance. However, not all invalid 
ESF actuations are being exempted from 
reporting through this rule. The 
relaxations in event reportiing 
requirements contained in the final rule 
apply only to a narrow, limited set of 
specifically defined invalid ESF 
actuations. These events include invalid 
actuation, isolation, or realignment of a 
limited set of ESFs including systems, 
subsystems, or component!: (i.e., an 
invalid actuation, isolation, or 
realignment of only the R\IVCU system, 
or the CREV system, reactor building 
ventilation system, fuel building 

ventilation system, auxiliary building 
ventilation system, or their equivalent 
ventilation systems). The actuation of 
the standby gas treatment system 
following an invalid actuation of the 
reactor building v~tilation system is 
also exempted from reporting. In 
addition, the final rule excludes invalid 
actuations of these ESFs (or their 
equivalent systems) from signals that 
originated from non-ESF circuitry. 

However, invalid actuations of other 
ESFs would continue to be reportable. 
For example, emergency core cooling 
system isolations/ actuations; 
containment isolation valve closures 
that affect cooling systems, main steam 
flow, essential support systems, etc.; 
containment spray actuation; and 
residual heat removal system isolations 
(or systems designated by any other 
names but designed to fulfill the 
function similar to these systems and 
their equivalents), are still reportable. If 
an invalid ESF actuation reveals a 
defect in the system so that the system 
failed or would fail to perform its 
intended function, the event continues to 
be reportable under other requirements 
of 10 CFR 50.72 and 10 CFR 50.73. If a 
condition or deficiency has (1) an 
adverse impact on safety-related 
equipment and consequently on the 
ability to shut down the reactor and 
maintain it in a safe shutdown 
condition, (2) has a potential for 
significant radiological release or 
potential exposure to plant personnel or 
the general public, or (3) would 
compromise control room habitability, 
the event/ discovery continues to be 
reportable. 

Invalid ESF actuations that are 
excluded by this final rule, but occur as 
a part of a reportable event, continue to 
be described as part of the reportable 
event. These amendments are not 
intended to preclude submittal of a 
complete, accurate, and thorough 
description of an event that is otherwise 
reportable under 10 CFR 50.72 or 10 CFR 
50.73. The Commission relaxed only the 
selected event reporting requirements 
specified in this final rule. 

Licensees are still required under 10 
CFR part 50, appendix B, "Quality 
Assurance Criteria for Nuclear Power 
Plants and Fuel Reprocessing Plants," to 
address corrective actions for events or 
conditions that are adverse to quality 
whether the event is reportable or not. 
In addition, minimizing ESF actuations 
(such as RWCU isolations) to reduce 
operational radiation exposures 
associated with the investigation and 
recovery from the actuations, are 
consistent with ALARA requirements. 
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This rule excludes three categories of 
events from reporting: 

(1) The first category excludes events 
in which ah invalid ESF or RPS 
actuation occurs when the system is 
already properly removed from service 
if all requirements of plant procedures 
for removing equipment from service 
have been met. This includes required 
clearance documentation, equipment 
and control board tagging, and properly 
positioned valves and power supply 
breakers. 

(2) The second category excludes 
events in which an invalid ESF or RPS 
actuation occurs after the safety 
function has already been completed 
(e.g., an invalid containment isolation 
signal while the containment isolation 
valves are already closed, or an invalid 
actuation of the RPS when all rods are 
full inserted). 

(3) The third category excludes events 
in which an invalid ESF actuation 
occurs that involes only a limited set of 
ESFs [i.e., when an invalid actuation, 
isolation, or realignment of only the 
RWCU system, or any of the following 
ventilation systems: CREV system, 
reactor building ventilation system, fuel 
building ventilation system, auxiliary 
building ventilation system, or their 
equivalent ventilation systems, occurs]. 
Invalid actuations that involve other 
ESFs not specifically excluded, (e.g., 
emergency core cooling system 
isolations or actuations; containment 
isolation valve closures that affect 
cooling systems, main steam flow, 
essential support systems, etc.; 
containment spray actuation; residual 
heat removal system isolations, or their 
equivalent systems), continue to be 
reportable. 

Licensees continue to be required to 
submit LERs if a deficiency or condition 
associated with any of the invalid ESF 
actuations of the RWCU or the CREV 
systems (or other equivalent ventilation 
systems) satisfies any reportability 
criteria under § 50.72 and § 50.73. 

Impact of the Amendments on the 
Industry and Government Resources 

Relaxing the requirement for reporting 
of certain types of ESF actuations 
reduces the industry's reporting burden 
and the NRC's response burden. This 
reduction is consistent with the 
objectives and the requirements of the 
Paperwork Reduction Act. These 
amendments have no impact on the 
NRC's ability to fulfill its mission to 
ensure public health and safety because 
the deleted reportability requirements 
have little or no safety significance. 

It is estimated that the changes to the 
existing rules will result in about 150 (or 
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5-10 percent) fewer Licensee Event 
Reports each year. Similar reductions 
are expected in the number of prompt 
event notifications reportable under 10 
CFR 50.72. Some respondents, in their 
comments on the proposed rule, dated 
June 26, 1992, submitted an estimate of 
approximately 15 percent reduction in 
their reporting burden. 

Summary of Comments 

The NRC received 19 comments-2 
from individuals, 3 from industry­
supported organizations, and 14 from 
utilities. Except for two respondents, all 
commenters welcomed the 
Commission's efforts to reduce the 
licensee burden and to save the 
agency's resources in event review and 
processing. The utilities and the 
industry-supported organizations 
expressed their desire for a broader 
relaxation to include all invalid ESF 
actuations from reporting. 

Other comments from the respondents 
concerned the following: clarification of 
the definition of "invalid" actuations; 
examples of events being exempted 
from reporting; consideration of plant­
specific situations; exemption from 
reporting of the actuation of the standby 
gas treatment system following an 
invalid actuation of the reactor building 
ventilation system; and possibly 
extending relaxation of invalid 
actuations/isolations of RWCU from 
reporting to include those of the 
chemical and volume control system in 
a pressurized water reactor. The 
Statement of Considerations for this 
final rule addresses most of these 
concerns. Other issues and clarifications 
concerning event reportability will be 
addressed in NUREG-1022, Revision 1. 
However, it is not practical to address a 
plant-specific situation unless it relates 
to a generic concern. 

The Commission stresses that only 
certain specific invalid ESF actuations 
are being exempted from reporting 
through the present amendments. 
NUREG-1022, Revision 1 will contain 
specific examples and additional 
guidance on events which are presently 
reportable as well as those which are 
being exempted from reporting through 
these amendments. In the future, the 
Commission will give due consideration 
to other proposed relaxations from 
event reporting after the NRC staff has 
had an opportunity to reassess the data 
needs of the agency and performed 
safety assessments to justify initiating a 
separate general rulemaking. Until such 
time, all events not specifically 
exempted in these amendments continue 
to be reportable. 

The two respondents who opposed 
the proposed amendments expressed 

their concerns about eliminating the 
selected event reporting requirements. 
These commenters believe that the 
elimination of these event reporting 
requirements may adversely affect the 
NRC's information database and 
ultimately affect the agency's ability to 
carry out its mission to protect public 
health and safety. For many years, the 
NRC staff has been systematically 
reviewing information obtained from 
Licensee Event Reports. These 
assessments of reactor operational 
experience have included data on the 
types of events included in the three 
categories that the NRC is deleting from 
reporting. The staffs reviews and 
assessments of nearly 1000 reactor­
years of operational experience have 
identified essentially no safety 
significance associated with the type of 
events included in the aforementioned 
three categories. The Commission has 
reviewed the scope of these 
amendments, and on the basis of the 
staffs assessment of the past reactor 
operational experience, has 
subsequently concluded with a 
reasonable confidence that relaxation 
from reporting of events in the three 
categories does not affect the agency's 
ability to protect public health and 
safety. 

Based on the input from the utilities, 
these amendments will reduce the 
industry's reporting burden by about 15 
percent. The estimated savings of the 
NRC's response burden in event review 
and assessment is about 5-10 percent. 

Environmental Impact: Categorical 
Exclusion 

The NRC has determined that this 
final rule is the type of action described 
in categorical exclusions 10 CFR 51.22 
(c)(3)(ii) and (iii). Therefore, neither an 
environmental impact statement nor an 
environmental assessment has been 
prepared for this final rule. 

Paperwork Reduction Act Statement 
This final rule amends information 

collection requirements that are subject 
to the Paperwork Reduction Act of 1980 
(44 U.S.C. 3501 et seq.). These 
amendments were approved by the 
Office of Management and Budget 
approval numbers 3150-0011 and 3150-
0104. 

Because the rule will relax existing 
reporting requirements, public reporting 
burden of information is expected to be 
reduced. It is estimated that about 150 
fewer Licensee Event Reports (NRC 
Form 366) and a similarly reduced 
number of prompt event notifications, 
made pursuant to 10 CFR 50.72, will be 
required each year. The resulting 
reduction in burden is estimated to 
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average 50 hours per licensee response, 
including the time required reviewing 
instructions, searching existing data 
sources, gathering and maintaining the 
data needed, and reviewing the 
collection of information. Send 
comments regarding the estimated 
burden reduction or any other aspect of 
this collection of information, including 
suggestions for reducing this burden, to 
the Information and Records 
Management Branch (MNBB--7714), U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555; and to the Desk 
Officer, Office of Information and 
Regulatory Affairs, NEOB--3019, (3150-
0011 and 3150-0104), Office of 
Management and Budget, Washington, 
DC 20503. 

Regulatory Analysis 

The Commission has prepared a 
regulatory analysis on this final rule. 
The analysis examines the costs and 
benefits of the alternatives considered 
by the Commission. The analysis is 
available for inspection in the NRC 
Public Document Room, 2120 L Street, 
NW., Lower Level, Washington, DC 
20555. Single copies of the analysis may 
be obtained from: Raji Tripathi, Office 
for Analysis and Evaluation of 
Operational Data, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555. Telephone (301) 492-4435. 

Regulatory Flexibility Certification 

In accordance with the Regulatory 
Flexibility Act of 1980 (5 U.S.C. 605 (Bl), 
the Commission certifies that this rule 
does not have a significant economic 
impact on a substantial number of small 
entities. The final rule affects only the 
event reporting requirements for 
operational nuclear power plants. The 
companies that own these plants do not 
fall within the scope of the definition of 
"small entities" set forth in the 
Regulatory Flexibility Act or the Small 
Business Size Standards set out in 
regulations issued by the Small Business 
Administration Act in 13 CFR part 121. 

Backfit Analysis 

As required by 10 CFR 50.109, the 
Commission has completed an 
assessment of the need for Backfit 
Analysis for this final rule. The 
proposed amendments include 
relaxations of certain existing 
requirements on reporting of information 
to the NRC. These changes neither 
impose additional reporting 
requirements nor require modifications 
to the facilities or their licenses. 

Accordingly, the NRC has concluded 
that this final rule does not constitute a 
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backfit and, thus, a backfit analysis is 
not required. 

List of Subjects in 10 CFR Part 50 

Antitrust, Classified information, 
Criminal penalty, Fire prevention, 
Incorporation by reference, 
Intergovernmental relations, Nuclear 
power plants and reactors, Radiation· 
protection, Reactor siting 1;riteria, 
Reporting and recordkeep;ing. 

For the reasons set out in the 
preamble and under the authority of the 
Atomic Energy Act of 1964, as amended, 
the Energy Reorganization Act of 1974, 
as amended, and 5 U.S.C. 1552 and 553, 
the Commission is adopting the 
following amendments to 10 CFR part 
50. 

57 FR 47978 
Published 10/21/92 
Effective 11/20/92 

10 CFR Part 50 

RIN 3150-AED4 

Receipt ;Of Byproduct and Special 
Nuclear Material 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission is amending its regulations 
governing the condition of licenses for 
production and utilization facilities to 
allow a reactor licensee to receive back 
byproduct and special nuclear material 
that is produced by operating the reactor 
after that material has been sent off-site 
for processing, such as compaction or 
incineration. 
EFFECTIVE DATE: November 20, 1992. 
FOR FURTHER INFORMATION CONTACT: 
LeMoine J. Cunningham, telephone (301) 
504-1086, or Paul H. Lohaus on (301) 
504-2553. U.S. Nuclear Regulatory 
Commission, Washington, DC 20555. 
SUPPLEMENTARY INFORMATION: 

Contents 

I. Background. 
II. Response to Public Comments on the 

Proposed Rule. 

I. Background 

On April 24, 1992 (57 FR 15034), the 
Commission published a proposed rule 
that would amend its regulations in 10 
CFR 50.54, "Conditions of licenses." This 
addition to the regulations is needed 
primarily because of changing 
circumstances surrounding the 
treatment, storage, and disposal of low­
level radioactive waste (LLW) generated 
by operating nuclear power reactors. At 
the time when most operating licens\!s 
were issued, the Commission expected 
that LLW would be promptly treated 
and sent off-site for disposal in a 
licensed LLW disposal facility. 
Therefore, licensees were not authorized 
to receive byproduct or special nuclear 
material except in the form of sealed 
sources for analysis, calibration, or 
other special purposes, in the form of 
fuel for use in the reactor, or associated 
with radioactive apparatus or 
components. 

Except for LLW generated in 
Michigan, where generators have been 
denied access to LLW disposal capacity 
since November 10, 1990, companies 
providing nuclear power reactors with 
off-site LLW processing and volume­
reduction services currently transfer 
treated waste directly to one of three 
operating commercial LLW disposal 
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facilities. These companies providing 
off-site treatment and volume-reduction 
services may have several reasons for 
needing to return treated LLW to the 
generator, rather than shipping it to a 
disposal site. First, access to LLW 
disposal facilities may be restricted for 
the generator whose waste has been 
treated. Under the Low-Level 
Radioactive Waste Policy Amendments 
Act of 1985 (LLRWPAA), States with 
operating disposal facilities may deny 
access to generators in other States. 
Second, the licensee offering off-site 
services may not have adequate 
capacity for storing the waste until 
disposal. Finally, the legal relationships 
among States and regions, established 
under the various compacts ratified by 
Congress, in conjunction with the 
LLRWPAA, may force return of treated 
LLW to the generator in order to ensure 
that the waste is disposed of at the 
appropriate disposal facility. 
Accordingly, although a reactor licensee 
may send its LLW off-site to another 
licensee for treatment (e.g, compaction, 
or incineration), the licensee treating the 
waste will have a need to return the 
waste to the generator, but may not do 
so because the generator lacks authority 
to receive it. 

The Commission identified two 
principal options for addressing this 
issue. The first option was to use a case­
by-case licensing-action approach, 
either by amending each facility license, 
or by issuing a separate license under 10 
CFR part 30. This action would require 
each facility licensee either to request 
an amendment to its operating license, 
authorizing the receipt of processed 
LLW, or to request a separate license. 
However, addressing the issue for each 
licensee individually would be 
inefficient, requiring both the licensee 
and NRC to expend significant 
resources. 

The second option, adopted by the- · 
Commission as the final rule, amends 10 
CFR 50.54, "Conditions of licenses," to 
allow reactor licensees to receive back 
LLW generated at the plant and shipped 
off-site for processing. This approach 
not only resolves the authorization 
issue, but also eliminates the need for 
significant NRC and licensee efforts to 
complete and approve the amendment 
requests to part 50 licenses, and ensures 
that a uniform approach is applied in all 
cases. 

The Commission considers the final 
rule a minor amendment that does not 
represent any change in Commission 
regulatory policy regarding radioactive 
waste. On October 16, 1981, the 
Commission published its policy 
statement on LLW volume-reduction (46 
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FR 51100), in which it called upon all 
generators of radioactive waste to 
reduce the volume of LLW for disposal, 
to extend the life of disposal sites and 
alleviate storage concerns. The final rule 
will further enhance licensees' options 
to reduce the volume of waste, by using 
services performed off-site and 
permitting the return of the treated 
waste to the generator. The Commission 
anticipates that many reactor licensees 
will take steps to process or reduce the 
volume of generated LLW, typically by 
off-site compaction and incineration, 
before storing the waste at their 
facilities, on an interim basis. 

However, the Commission does not 
look favorably on long-term on-site 
storage. The final rule is intended to 
ensure that licensees will have adequate 
short-term on-site storage capacity for 
self-generated LLW, until permanent 
disposal capacity is available. The 
commission does not believe this minor 
amendment represents a change in the 
stated Commission position that it 
"* • • does not look favorably on long­
term on-site storage." The Commission 
expects licensees to ship generated 
wastes for disposal to the extent 
possible. Storage of LLW should be used 
only for the short-term management of 
LLW, when disposal is interrupted or 
unavailable. 

The final rule applies to both power 
and non-power reactor licensees. The 
final rule does not authorize the receipt 
of any material recovered from the 
reprocessing of irradiated fuel. 

In addition to publishing the proposed 
rule in the April 24, 1992, Federal 
Register NRC sent a copy of the 
proposed rule to all Agreement and non­
Agreement State radiation control 
program directors, all State liaison 
officers, and those organizations on the 
low-level waste compact distribution 
list, on May 26, 1992. The comment 
period ended on July 8, 1992. Various 
comments were received, all of which 
were evaluated in developing the final 
rule. 

II. Response to Public Comments on the 
Proposed Rule 

The Commission received a total of 31 
comment letters on the proposed rule. 
Responses were received from utilities 
or their counsel (19); nuclear power and 
nuclear material user-groups (2); State 
departments of health and radiation 
protection agencies (2); public interest 
groups (2); disposal facility operators 
and developers (2); and private citizens 
(4). Copies of these letters are available 
for public inspection and copying for a 
fee at the NRC Public Document Room 
at 2120 L Street NW. (Lower Level), 
Washington, DC. 

Of the 31 letters received, 26 endorsed 
adoption of the proposed rule. Many of 
these commenters cited the benefits 
from off-site waste processing 
technology that alloi,vs operating reactor 
licensees to maximize current storage 
capacity and minimize radioactive 
waste volumes. They emphasized that 
implementation of the rule is an efficient 
and cost-effective solution to a practical 
problem, and several favorably cited the 
rule's timeliness and potential benefits 
in light of future uncertainties 
concerning LLW disposal capacity. One 
commenter, after endorsing the 
proposed rule, encouraged NRC to 
become more involved in the licensing 
process for new disposal sites. Both 
Illinois and Arkansas, the only states to 
provide comments concerning the 
proposed rule, endorsed the rule. 

Approximately 20 specific questions 
or suggestions were received that 
address the proposed rule. The majority 
of comments received may be grouped 
into one of four basic categories that 
include: 
(1) Clarification and enhancement of the 

proposed rule, 
(2) Waste accountability at the 

processor licensee, 
(3) Radioactive waste transportation 

concerns, and 
(4) Worker health and safety. 

Public comments and NRC responses 
follow: 

Comment: Six commenters requested 
that the rule be clarified to authorize 
reactor licensees to receive back 
processed waste originally generated by 
any reactor or reactors located at the 
same site. Commenters pointed out that 
some plants do not distinguish one unit's 
waste from an adjacent unit's waste 
when shipping off-site for treatment, and 
that oftentimes, wastes generated at a 
particular site with multiple operating 
reactors will be commingled. They 
argued that the proposed rule, if strictly 
interpreted, would not allow a reactor 
licensee to receive back processed 
waste containing waste from another 
reactor located at the same site. Three 
commenters explicitly requested that 
NRC change the proposed rule to permit 
wastes generated at a single site to be 
consolidated. Two of the three, Edison 
Electric Institute and the law firm of 
Winston & Strawn, provided NRC with 
specific language for such clarification. ' 
Three other commenters concurred with 
this recommendation by citing Edison 
Electric Institute's submittal to NRC 
concerning the proposed rule. 

Response: The Commission agrees 
that the rule should permit radioactive 
waste from multiple units of one 
licensee at a particular site to be 
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received back under the license of any 
of the units at that site. The Commission 
has revised the final rule to reflect this 
change. The following language is added 
to modify § 50.54(ee)(1) of the final rule: 
"Each license issued under this part 
authorizing the possession of byproduct 
and special nuclear material produced 
in the operation of the licensed reactor 
includes, whether stated in the license 
or not, the authorization to receive back 
that same material, in the same or 
altered form or combined with 
byproduct or special nuclear material 
produced iri the operation of another 
reactor of the same licensee located at 
that site • • *" 

Comment: One commenter suggested 
that the proposed rule be modified to 
authorize the receipt back of byproduct 
or special nuclear material from a non­
licensed entity that is authorized to 
possess the radioactive material, but is 
not "a licensee of the Commission or an 
Agreement State," as the proposed rule 
had originally stipulated. The 
commenter suggested that a common or 
contract carrier transporting source or 
byproduct radioactive material may not 
be able to return such material to the 
reactor licensee generating the material, 
although this may be necessary in 
several situations, such as the return of 
waste because of ineffectual waste 
packaging. Similarly, the commenter 
contended, a non-licensed government 
agency, such as the Department of 
Energy, may be unable to return treated 
waste to a reactor licensee if a strict 
interpretation of the proposed rule were 
adopted. 

Response: The Commission agrees 
that the rule should permit receipt back, 
by a reactor licensee, of byproduct and 
special nuclear material produced by the 
reactor licensee from a non-licensed 
entity that is authorized to possess the 
material. The Commission has revised 
the final rule to reflect this 
enhancement. In § 50.54(ee)(1) of the 
final rule, authority has been granted to 
power and non-power reactor licensees 
to receive back byproduct and special 
nuclear material produced in the 
operation of the reactor "from a non­
licensed entity authorized to possess the 
material," as well as from Commission 
or Agreement State licensees. 

Comment: One commenter suggested 
that NRC modify the proposed rule to 
authorize the transfer of byproduct or 
special nuclear material for volume­
reduction or decontamination purposes 

. among reactor sites with a common 
licensee. The commenter stated that 
"* • • under the Commission's 
restrictive interpret\ltion of the scope of 
reactor operating licensees, a reactor 
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licensee may not receive LLW for 
processing that was produced in the 
operation of a reactor for which it also 
has licensee responsibilities." 

Response: The Commis11ion believes 
authorization permitting a reactor 
licensee to receive byproduct or special 
nuclear material, at one reactor site, that 
is produced at another reactor site for 
which it also has licensee 
responsibilities for the purpose of 
performing decontamination or volume­
reduction services, is beyond the scope 
of this rulemaking. The Commission 
does not agree that the proposed rule 
should be modified to allow transfer of 
byproduct and special nudear material 
among reactor sites for thfo purpose. As 
a matter of policy, the Commission 
opposes practices at reactor facilities 
that may divert the attention of licensee 
management from the primary task of 
safe operation of the powe1: reactor. 
Accordingly, the Commission believes 
that such situations should continue to 
be reviewed and authorized on a case­
specific basis. 

Comment: One commenter suggested 
that NRC clarify that, if the proposed 
rule is adopted, the final rul.e will also 
authorize the transfer of 
decontamination equipment that is 
slightly contaminated with '.byproduct or 
special nuclear material among reactor 
sites with a common license. 

Response: The Commission believes 
this suggestion is beyond the scope and 
intent of the rulemaking. Accordingly, 
the Commission does not agree that the 
proposed rule should addrens this issue. 
However, part 50 licenses typically 
contain conditions that permit transfer 
of decontamination equipmeint among 
reactor sites with a common license. 
Licenses which permit the licensee to 
"* * * receive, possess * * * any 
byproduct, source or special nuclear 
material * * * associated with 
radioactive apparatus or components," 
may authorize the receipt of transferred 
decontamination equipment. 

Comment: Three commenters 
expressed concern that the mle will 
result in an increase in the m1mber of 
miles traveled by radioactive waste on 
our nation's highways, and that this is 
not in the public interest. One 
commenter suggested that po,tential 
hazards are greater from the 
transportation of radioactive waste on 
the return leg from a processor to a 
generator, because the radioactive 
material within the waste han been 
concentrated. 

Response: The proposed rule may 
result in an increase in the number of 
miles radioactive waste is transported. 
The additional dose associatl!d with this 
transportation, however, represents only 

a small increase in doses [that are 
already small) from transportation 
activities. Further, all waste shipments 
must meet the applicable regulatory 
requirements of the U.S. Department of 
Transportation ancf the U.S. Nuclear 
Regulatory Commission. The regulations 
require the packaging to be 
commensurate with the potential hazard 
of the contents. 

Comment: Two commenters suggest 
that off-site processing creates health 
risks to "additional attending 
personnel." One commenter, therefore, 
advocates on-site processing of waste. 
This commenter contends that on-site 
processing minimizes the number of 
people exposed to the hazards of 
radiation; additional handling, storage, 
and transportation will result in higher 
exposure to personnel and greater risks 
of harmful effects to the public. 

Response: All processing, storage, and 
transportation of LLW must meet 
regulatory requirements. This minor rule 
change, which authorizes receipt of 
waste, does not change any of the 
requirements concerning waste 
processing, storage, and transportation. 
The collective occupational exposure 
[dose) would be essentially the same for 
the waste processing whether the 
processing were done on-site or off-site, 
assuming that the same process were 
used in either location. Additional 
handling for shipping and receiving of 
wastes sent off-site for processing is 
needed; however, this incremental dose 
from this activity would be a small 
fraction of the dose for waste processing 
and other shipping and receiving 
activities. The corresponding doses to 
members of the public would also 
represent a very small incremental 
increase in doses that already are very 
small. 

Comment: Several comments were 
received about accountability of waste 
at the waste processor, and subsequent 
changes to the waste as a result of 
waste processing activities. Specifically, 
two commenters suggested that the 
possible intermingling of wastes at the 
processor facility would make difficult 
the task of ensuring that waste received 
from a particular generator is returned 
to that generator alone, as required by 
the rule. Another commenter expressed 
concern that accompanying waste 
manifests may become inaccurate as a 
result of changes to the waste by the 
processor licensee. 

Response: An individual reactor 
licensee's decision to ship waste off-site 
for processing, with the intention of 
receiving back such LLW for temporary 
storage, will require the reactor licensee 
to coordinate with the waste processor, 
to ensure that waste shipped back to the 
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facility fulfills the criteria of the new 
rule and any other applicable 
regulations. Processors who choose to 
accept reactor waste intended for return 
back to the reactor site licensee 
currently satisfy a host of substantive 
requirements governing transfer and 
recordkeeping of radioactive waste cited 
in 10 CFR 20.311, "Transfer for disposal 
and manifests," or appendix F to new 
§ § 20.1001 through 20.2401, 
"Requirements For Low-Level-Waste 
Transfer for Disposal at Land Disposal 
Facilities and Manifests." These rules 
require that manifests accompanying 
radioactive waste shipments to licensed 
waste processors and land disposal 
facilities. The manifest must indicate the 
identification of the waste generator, the 
physical description of the waste, waste 
volume, waste radionuclide identity and 
quantity, total radioactivity, and the 
principal chemical form of the waste. In 
addition to .the manifesting 
requirements, licensed waste processors 
who treat or repackage waste must also 
fulfill waste classification, identification 
and labeling requirements found in 10 
CFR 61.55, 61.56, and 61.57. 

The final rule exclusively authorizes 
reactor licensees to receive back LLW 
sent off-site for treatment. The final rule 
does not allow a reactor site to accept 
any waste that is not originally 
generated at the·site, and the processor 
must fashion its operations to comply 
with this condition. The individual 
processor licensee, when receiving 
waste intended for return to the reactor 
site, may have to perform individual 
"batch" processing, for the reactor 
licensee to accept processed waste in 
compliance with the rule. 

Comment: One commenter pointed out 
that waste processing may result in 
changes to waste classification, and in 
fact, may concentrate radioactivity 
enough to approach or exceed greater­
than-class-C waste concentrations. This 
commenter was concerned that these 
potential shifts in waste classification 
might go unreviewed. This commenter 
also expressed concern that waste 
processing operations may produce 
waste products containing mixed waste 
and may result in the release of gases or 
particulates into the atmosphere. Waste 
processing operations may increase the 
toxicity or concentration of the waste, 
this commenter argued, suggesting that 
this is an undesirable outcome from the 
perspective of the Host State 
responsible for ultimate disposal of the 
treated waste. 

Response: If a reactor licensee intends 
to receive back LLW shipped off-site 
from its facilities and is to comply with 
the rule, the processor licensee will have 
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to segregate wastes by individual 
reactor licensee. Excluding this 
segregation operation, the rule will not 
affect waste processor licensee 
generated waste product or operations. 
The final rule will not result in changes 
to waste product currently generated by 
waste processors. The final rule may 
lead processors to treat some reactor­
generated wastes in individual 
"batches," to allow return of the waste 
back to the reactor licensee, but 
otherwise, processor licensees will 
simply continue performing LLW 
volume-reduction activities, as they 
have before promulgation of the final 
rule. NRC and Agreement State 
regulations are in effect which authorize 
treatment and handling operations at 
waste processor licensee facilities and 
ensure that these operations are 
conducted safely .and without adverse 
effects on the environment. These 
conditions are not affected by the final 
rule, and will continue in force after 
promulgation of the final rule. 

Comment: One commenter expressed 
concern that it was unclear what 
authority had responsibility to oversee 
waste processing and enforcement at 
the processor. This same commenter 
questioned whether waste ownership or 
title to the waste may, in fact, become 
obscured as a result of waste being 
shipped and managed by several 
licensees. 

Response: NRC will continue to 
license and inspect processor licensees 
in non-Agreement States, and the 
Agreement State authorities will 
continue to license and inspect their 
licensees. Tracking and manifest 
requirements will continue to apply to 
reactor-generated wastes, and title to 
the waste and waste ownership can be 
adequately communicated and 
documented between reactor licensees 
and processor licensees. Before the final 
rule, waste processors have received 
waste from reactor licensees, have 
processed the waste to reduce its 
volume, and have repackaged and 
shipped for disposal the final, volume­
reduced waste product. The transfer of 
waste from generator to processor and/ 
or broker, and from processor and/ or 
broker to a disposal facility licensee, 
has not resulted in a significant number 
of disputes concerning transfer of title or 
possession of radioactive wastes, among 
licensees. The contractual arrangements 
between licensees and the laws of the 
various States pertaining to transfer of 
ownership continue to provide licensees 
with the means by which they can 
negotiate the transfer of title to the 
waste. The Commission does not 
envision any difficulties concerning 

radioactive waste title transfer 
originating from promulgation of the 
final rule. 

Comment: One commenter asked 
whether the languag_e in the proposed 
rule prohibiting receipt back of material 
"recovered from the reprocessing of 
irradiated fuel" could be applied to LLW 
containing fuel fines from damaged fuel 
rods. The commenter questioned 
whether NRC prohibits off-site 
treatment of such wastes, and whether 
the generator of such wastes may refuse 
to accept back such wastes once 
processed. The commenter asked 
whether the term "reprocessing of 
irradiated fuel" is "narrowly" 
interpreted by the NRC to refer only to 
the reprocessing of spent fuel rods. 

Response: The proposed rule contains 
no new authorizations for, or 
prohibitions against, LLW processing. 
The term "material recovered from the 
reprocessing of irradiated fuel" does 
refer to the reprocessing of "spent fuel 
rods" and does not apply to LLW 
containing fuel fines from damaged fuel 
rods. NRC does not prohibit off-site 
treatment of LLW that may contain very 
small quantities of fuel fines from 
damaged fuel rods. The rule authorizes, 
but does not require, the receipt of 
waste. Reactor licensees are not 
authorized to reprocess irradiated fuel 
or to possess the wastes from such 
reprocessing. (Wastes from fuel 
reprocessing are, by regulatory 
definition, high-level wastes, not LLW.) 
The intent of the proposed rule is to 
allow reactor licensees to receive the 
radioactive materials that they produce 
and that they already are allowed to 
possess. The sentence in question, 
concerning fuel reprocessing, was added 
to the proposed rule to make it clear that 
reactor licensees are not authorized to 
receive materials that they are not 
already authorized to possess 
(reprocessing wastes). 

Comment: One commenter expressed 
concern that by allowing all reactor 
licensees to receive back waste after 
processing, many States will simply 
require these licensees to store all other 
LLW generated within the State. 

Response: The Commission does not 
believe this issue is germane to the final 
rule. The final rule affects license 
conditions allowing receipt of 
radioactive material, but does not alter 
conditions concerning storage of 
radioactive waste. The rule addresses 
the receipt back of LLW generated only 
at reactor sites, and shipped off-site for 
processing. The rule does not authorize 
the storage of LLW, generated 
throughout the State, at reactor sites. 
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Comment: One commenter inquired as 
to the actions to be taken if a generator 
refuses to accept waste back after 
processing. 

Response: NRC does not consider this 
a likely scenario. Both the generator and 
the processor involved in the transfer of 
waste for treatment will likely have 
agreed, by contract, on the terms of 
treatment and transfer of the LLW. If the 
waste, on return to the generator, is not 
accepted by the generator, the processor 
licensee would have grounds to seek 
legal recourse to force the generator to 
take possession of the treated LLW. 
However, if a threat to the public health 
and safety were to present itself at any 
time as a result of a reactor licensee's 
refusal to accept waste from a processor 
shipped off-site for processing, NRC 
would use its authority to compel the 
appropriate party to take possession of 
the waste, and store it safely. 

Comment: One commenter suggested 
that a loophole in the Low-Level 
Radioactive Waste Policy Act of 1980 
allows a licensee to forward a shipment 
of radioactive material to another State 
to be stored or treated, and then avoid 
all responsibility for disposal of the 
material by declaring the material a 
waste. The 1980 Act places the receiving 
State in an untenable position by 
requiring it to provide disposal capacity 
for wastes its licensees become 
burdened with in this manner. 

Response: The 1980 Act encourages 
States to form regional compacts to 
collectively provide for disposal 
capacity ofLLW. These compacts, 
authorized by Congress, were allowed 
to exclude waste generated outside their 
borders, beginning January l, 1986. This 
date was later extended to January 1, 
1993, when Congress approved the Low­
Level Radioactive Waste Policy 
Amendments Act of 1985. The 1985 Act 
further authorizes that each State shall 
provide disposal capacity for LLW 
"* • • generated within • • *"the 
State. Accordingly, generators who ship 
radioactive material out-of-state for 
processing, and then declare that 
material to be LLW, will likely be 
unable to shift responsibility for the 
disposal of their waste. Therefore, the 
Commission does not consider this to be 
a significant issue, nor one which is 
affected, in any way, by the final rule. 

Comment: One commenter suggested 
that the rule clarify considerations for 
non-reactor licensees concerning receipt 
of waste back at their facilities after 
processing. 

Response: The Commission has 
drafted the final rule to apply to reactor 
licensees, only. Reactor licensees have 
reported that processor licensees are 
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unwilling to accept reactor-generated 
waste without some assurance that 
reactor licensees will be authorized to 
receive back processed LLW initially 
generated at the reactor facility. 
Currently, no problems have been 
identified concerning parts 30, 40, and 70 
licensees and the return of processed 
LLW to their facilities. Tbe Commission 
can address this issue in the future if 
parts 30, 40, and 70 licensees encounter 
problems in this area. 

Comment: One commenter noted that 
currently available on-sit,~ volume­
reduction technology is more cost­
effective than the "double·-handling" 
mandated by off-site processing. 

Response: This rule does not mandate 
off-site processing. The licensee is free 
to evaluate the cost effectiveness of a 
given technology or proce.ss and choose 
either on-site or off-site prncessing. 

Comment: Two commeuters suggested 
that the rule be decided in conjunction 
with the proposed rule on export and 
import of radioactive waste. 
Commenters were concerned that 
wastes may be imported for disposal 
from NRC licensees operal!ing abroad. 

Response: The Commission does not 
agree that these concerns 1ire applicable 
to the final rule. The Commission does 
not believe the final rule v;il] have any 
impact on the proposed rule on export 
and import of radioactive waste, nor 
will the proposed rule on export and 
import of radioactive wast,~ impact this 
rulemaking. 

Comment: Two commenters argued 
that the implications of the rule are 
uncertain in the aftermath of the 
Supreme Courfs decision rejecting the 
"Take Title" provision of the 
LLRWPAA. One commente-r asked 
whether States, under the proposed rule 
and in light of the Supreme Court's 
decision in New York v. United States, 
could refuse to allow interim on-site 
LLW storage. 

Response: On June 19, 19!32, the U.S. 
Supreme Court issued its d1!cision on the 
New York challenge to the 
constitutionality of the LLRWPAA. 
Although the Supreme Court decision, in 
this case, is currently being evaluated 
for its possible general impact on the 
management ofLLW in this country, the 
Supreme Court decision dous not impact 
the final rule. 

Comment: One commenter expressed 
concerns that volume reduction of a 
"source" containing some intrinsic value 
would lose its remaining value after 
being compacted to reduce the volume 
of the waste. 

Response: The Commission does not 
believe this issue is pertinent to the final 
rule. 

Comment: One commenter in Florida 
expressed concern that the proposed 
amendment would allow nuclear power 
plants, including Turkey Point in Florida, 
to store LLW on-site for an indefinite 
period. The commenter believes that 
South Florida's unique hydrology and 
geology raise serious questions about its 
suitability for storage of LLW. The 
commenter states that any decisions by 
NRC to allow LLW to be stored at 
reactor sites should be made on a site­
specific basis and that an environmental 
impact statement [EIS) should be 
prepared under the National 
Environmental Policy Act [NEPA) for 
Turkey Point, because the original EIS 
[in 1972) did not address storage of 
LLW. One commenter, from Michigan, 
expressed concern that, given the 

· importance of the Great Lakes, nuclear 
power plants in the Great Lakes area be 
phased out so that no further waste 
accumulates. 

Response: Current reactor license 
conditions allow licensees 
to store wastes generated in the 
operation of the reactor. While the rule 
authorizes reactor licensees to receive 
back waste shipped off-site for 
processing, the final rule makes no 
changes to existing requirements 
concerning storage of LLW, nor does it 
modify waste processing or 
transportation requirements. Site­
specific concerns associated with 
storage of wastes authorized under 
terms of existing licenses should be 
addressed on a case-specific basis. 

Finding of No Significant Impact: 
Availability 

The Commission previously 
determined that the selected action was 
of the type described in the categorical 
exclusion of 10 CFR 51.22(c)(2). After 
having received several comments 
addressing the transport and storage of 
processed LLW, however, the 
Commission has chosen to conduct an 
environmental assessment pertaining to 
these environmental concerns and the 
consequences of the proposed rule. 

The Commission has determined, 
under the National Environmental Policy 
Act of 1969, and the Commission 
regulations in subpart A of 10 CFR part 
51, that this rule would not be a major 
Federal action significantly affecting the 
quality of the human environment and 
therefore, an environmental impact 
statement is not required. The handling 
and temporary storage of concentrated 
waste will not significantly increase 
risks to workers or the public. Similarly, 
this rule will not pose significant risks to 
the public or the environment resulting 
from additional miles traveled by 
radioactive wastes on our Nation's 
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highways. The environmental 
assessment and finding of no significant 
impact on which this determination is 
based are available for inspection and/ 
or copying for a fee at the NRC Public 
Document Room, 2120 L Street, NW. 
[Lower Level), Washington, DC. Single 
copies of the environmental assessment 
and the finding of no significant impact 
are available from Richard H. Turtil, 
U.S. Nuclear Regulatory Commission, 
Washington, DC 20555, (301) 504-3447. 

Paperwork Reduction Act Statement 

This final rule does not contain a new 
or amended information collection 
requirement subject to the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3501 et 
seq.). Existing requirements were 
approved by the Office of Management 
and Budget approval number 3150---0011. 

Regulatory Analysis 

The Commission has considered 
alternatives to, as well as the costs and 
benefits of, the final regulation. There is 
no alternative to amending the 
regulations that would satisfy questions 
concerning the legality of transfer on a 
generic basis. The final regulation will 
not impose any additional cost nor 
burden on a licensee or other individual. 
The final rule is intended to facilitate 
actions necessary to ensure that 
licensees will have adequate short-term 
on-site storage capacity for LLW, until 
permanent disposal is available. The 
Commission does not look favorably on 
long-term on-site storage. The foregoing 
constitutes the regulatory analysis for 
the final rule. 

Regulatory Flexibility Certification 

As required by the Regulatory 
Flexibility Act (5 U.S.C. 605[b)), the 
Commission certifies that this rule does 
not have a significant economic impact 
on a substantial number of small 
entities. The rule does not affect small 
entities. The final regulation is entirely 
permissive in nature and will 
predominately affect large entities, 
nuclear power reactor licensees, and 
persons who provide volume-reduction 
services to these licensees. 

Backfit Analysis 

The Commission has determined that 
the backfit rule, 10 CFR 50.109, does not 
apply to this final rule, and therefore, 
that a backfit analysis is not required for 
this final rule, because these 
amendments do not involve any 
provisions that would impose backfits, 
as defined in 10 CFR 50.109[a)[1). 
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List of Subjects in 10 CFR Part 50 

Antitrust, Classified information, 
· Criminal penalty, Fire protection, 
Incorporation by reference, 
Intergovernmental relations, Nuclear 
power plants and reactors, Penalty, 
Radiation protection, Reactor siting 
criteria, Reporting and recordkeeping 
requirements. 

For the reasons set out in the 
preamble and under authority of the 
Atomic Energy Act of 1954, as amended, 
the Energy Reorganization Act of 1974, 
as amended, and 5 U.S.C. 552 and 553, 
NRC is adopting the following 
amendment to 10 CFR part 50. 

57 FR 53191 
Published 11/6/92 

10 CFR Part 50 

[3150-AE04] 

Receipt of Syproduct and Special 
Nuclear Material 

Correction 

In rule document 92-25504 beginning 
on page 47978 in the issue of 
Wednesday, October 21, 1992, make the 
following corrections: 

1. On page 47979, in the 3d column: 
a. In the 14th line, "of' should read 

"or". 
b. In the second complete paragraph, 

in the 15th line, "authority" should read 
"authorized". 

2. On page 47980, in the first column, 
in the 4th line, "license" should reaq 
"licensee". 

3. On page 47982, in the second 
column, in the second paragraph, in the 
second and third lines, delete "to store 
wastes" the first time it appears. 

57FR55062 
Published 11/24/92 
Effective 12/24/92 

Clarification of Statutory Authority for 
Purposes of Criminal Enforcement 

See Part 11 Statements of Consideration 

57 FR 61785 
Published 12/29/92 
Effective 12/29/92 

Material Approved for Incorporation by 
Reference; Maintenance and 
Availability 

See Part 35 Statements of Consideration 

58FR21904 
Published 4/26/93 
Effective 5/26/93 

10 CFR Parts 50 and 52 

RIN 3150-AD80 

Training and Qualification of Nuclear 
Power Plant Personnel 

AGENCY: Nuclear Regulatory . 
Commission. 
ACTION: Final rule. 

plant in a safe manner in all modes of 
operation. This action is being taken to 
meet the directives of section 306 of the 
Nuclear Waste Policy Act of 1982. 
EFFECTIVE DATE: May 26, 1993. 
ADDRESSES: Copies of all referenced 
NRC documents are available for public 
inspection and copying for a fee at the 
NRC Public Document Room, 2120 L 
Street, NW. (Lower Level), Washington, 
DC 20555. Copies ofNUREG documents 
may be purchased from the 
Superintendent of Documents, U.S._ 
Government Printing Office by calling 
(202) 275-2060, or by writing to the 
Superintendent of Documents, U.S. 
Government Printing Office, P.O. Box 
37082, Washington, DC 20013-7082: 
Copies are also available from· the 
National Technical Information Service, 
5285 Port Royal Road, Springfield, VA 
22161. 
FOR FURTHER INFORMATION CONTACT:·Dr. 
Rajender Auluck, P.E., Office of Nuclear 
Regulatory Research, telephone: (3Q1) 
492-3794 or Mary Ann Biamonte, Office 
of Nuclear Reactor Regulation, 
telephone: (301) 504-1073, U.S. Nuclear· 
Regulatory Commission, Washington, 
DC20555. 

SUPPLEMENTARY INFORMATION: 

Background. 
Nuclear Waste Policy Act of 1·982 

In section 308 of the Nuclear West~ 
Polley Act of 1982 (NWP A), Public Law 
97-425, the NRC was "directed to 
promulgate regulations, or other 
appropriate Commission regulatory 
guidance for the training and 
qualifications of civilian nuclear power 
plant operators, supervisors, technicians 
and other operating personnel. Such 
regulations or guidance shall establish 
• • • instructional requirements for 
civilian nuclear power plant licensee 
personnel training programs." In order 

SUIIIIARY: The Nuclear Regulatory to meet this directive, on March 20, 
Commission (NRC) is amending its 1985, the Commission published a 
regulations to require each applicant for - Policy Statement on Training and 
and each holder of a license to aperate Qualification of Nuclear Power Plant 
a nuclear power plant to establish, ;[ Personnel (50 FR 11147). The policy 
implement, and maintain a training statement endorsed a training_' 
program for. nuclear power plant , accreditation· program managed by the 
personnel based on a systems approach ' Institute of Nuclear Power Operations 
.to training (SAT). The training program (INPO). It encompaesed the elements of 
will provid~ qualified personnel to effective performance-based training 
operate and maintain the nuclear .power and provided the basis to ensure that 
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personnel have qualifieli:tions 
commensurate with the .Performance 
requirements of their jobs. 

In addition to endorsing the INPO­
managed training accreditation program, 
the 1985 Policy Statement also 
recognized the INPO-managed 
accreditation of utility tr!rlnihg 
programs for the following categories of 
nuclear power plant pen:onnel: 

(1) Non-licensed operator; . 
(2) Control room operator. · 

· (3) _Senior control roon1 operator/shift 
supervisor. " 

(4) Shift technical advisor. 
(5) Instrument and control technician. 
(6) Electrical niaintenaJJce personnel. 
(7) Mechanical maintenance 

J)_i!r&onnel. · 
(8) Radiological protection technician. 
(9). Chemistry techniciah. 
(10) On-site technical staff and 

managers. 
While issuing the policy statement, 

the Commission decided to defer 
rulemaldng in this area for a minimum 
of 2 years in order to allo,v the industry 
to continue its initiatives to upgrade 
training programs .through the INPO­
managed training accreditation program. 
Following issuance of the policy 
statement, the NRC evalm1ted the INPO­
managed training accreditation program 
over a 2-year period and concluded that 
it was an effective program. On 
November 18, 1988 (53 FR 466073), the 
NRC published an amendod policy 
statement in order to: 

(1) Provide additional ir:iformation 
regarding the NRC's exper:ience with 
industry accreditation, 

(2) Change the policy regarding 
enforcement to eliminate discretion in 
inspection and enforcement in the areas 
covered by the 1985 Polle,· Statement, 
and -

(3) Reflect current Commission and 
industry guidance. 
The NRC continues to perform 
inspections at differe~t utilities to 
ensure that these training p,rograms 
remain effective. · ' 

U.S. Court of Appeals Decigion 

On April 17, 1990, the U.S. Court of 
Appeals for the District of Columbia 
Circuit concluded that the 
Commission's Policy Statei:111ent did riot 
meet the-intent of the Congi,issional 
directive to create mandatot1' 
requirements for personnel training 
programs at civilian nuclear power 
plants. The Court remanded'. the issue 
back to the NRC for action consistent 
with·the. Court's findings. Sne, Public 
Citizen v. NRG, 901 F.2d 14'.7 (DC Cir. 
1990). The Commission requested a 
rehearing of the decision by 'the full 

court, which was denied on June 19, , 
1990. On November 26, 1990, the 
Supreme Court denied certiorari on 
petition by the Nuclear Utility . 
Management and Resource Council. See, 
Nuclear Management arid Resources 
Council, Inc. v. Public Citizen 111 S. Ct. 
536 (1990). 

Actions Taken in R.esponse to the Court. 
Decision 

In response to the court decision; the 
' NRC developed the proposed rule that . 

would amend 10 CFR parts 50 and 52, 
entitled "Training and Qualification of 
Nuclear Plant Personnel." The proposed· 
rule was published in the Federal · . · 
Register on January 7; 1992 (57 FR 537). 
The amendments would ·require that 
each applicant for and each.holder oh· 
license to operate a nuclear power pll$t 
establish, implement, and maintairi _a . 
training program for nuclear power • 
plant personnel that provides qualified 
personnel to operate and maintain the 
facility in a safe manner in all modes of 
operation. The proposed rule met the · 
directives contained in section ~06 of 
the Nuclear Waste Policy Act of 1982 
(NWPA), Public Law 97-425, as 
interpreted-by the U.S. Court of Appeals 
for the District of Columbia Circuit, that 
mandatory requirements be established 
for the training and qualification of 
personnel at civilian nuclear power 
plants. 

The proposed rule would require 
training programs that are derived from 
a systematic analysis of job perfonnance 
requirements that can include botli site­
specific and industry-wide experiences. 
Current industry training programs have 
been developed consistent with this . . 
approach. Based on monitoring industry 
training programs since the 1985 Policy 
Statement went into effect. the NRC has 
concluded that these programs have 
been generally effective in ensuring that 
personnel have qualifications · 
commensurate with the performance 
requirements of ~eir jobs. 

Summary and Analysis of Public 
Comments 

The comment period for the proposed 
rule expired March 9, 1992. Public 
comment letters received on the 
proposed rule are available for public 
inspection and copying for a fee at the 
Commission's Public Document Room. 
Comments were received from 30 
individuals and corporate entities, 
virtually all of whom are directly 
involved in the nuclear power industry.· 
Many of the letters contained_ simJlar . 
comments and have been grouped . 
together and addressed as a single issue. 
All comments have been grouped into· 
eight broad issues. For each broad issue, 
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the NRC baa included a summary of the 
comments received and an analysis and 
response to those comments. 

i. Responsibility for Training and 
Acceptability of Third-Party Troining­
Accreditr,rtion Programs 

Comment. Several commenters 
indicated that the ~C should clarify 
who under the proposed requirements 
wiUhave responsibility for training 
amtnctor personnel. Given the 
proposed rule'a requirement that 
training programs be b8.86d on a systems 
approach to training, they indicated that 
the-NRC should clarify its intention 
reg~ding the acceptability of licensees 
re.lying on third-:,party training programs 
other than INPO-managed training 
~aeditation-certification programs in 
evaluating the training needs and 
qualifications of personnel. The 
Radiation Protection Association's 
program of registration-certification of 
Health Physics Technicians was cited as 
en example of an other than INPO­
maneged training acczeditation-

. certification program that the 
Commission should explicitly endorse •. 
Commenters also indicated that the NRC 
should clarify that if the evaluation of 
~cmnel does not indicate that 
additional training is needed (i.e .• they 
are already qualified), then additional 
training ia not required. Finally, 
commenters questioned whether the 
NRC has developed acceptance criteria 
for licensees to use in determinin~ the 
acceptability of vendOMieveloped and 

. other third-party training programs. and 
if the NRC anticipated cwriving such · 
criteria &om NUREG-1220. . 
• Response. The intent of the rule is to 
~ that nuclear power plant 
~l have the necessary . 

,' mowledge, skills, and abilities to 
perform their assigned jobs 
competenUy; i.e., they 8l'8 qualified to 
independenUy perform specific 
activities. Therefore, it is the 
responsibility of each licensee and 
applicant to ensure that personnel 
specified by the rule, regardless of 
whether they are employees or 
contractors. are qualified. 

The mquirement that each licensee or 
applicant develop, implement, and 
maintain a SAT-based training program 
iu•pplicable only to licensee personnel, 
nol contractors, and establishes a 
process that provides a high degree of 
assunmce that personnel will be 
qualified to perform their assigned 
duties. This assurance arises from the 
five.major elementA of the SAT process: 
(1) Aoalyaia of job perlormance 
iequlnmlenl$ and training needs; (2} 
derivaUon of learning objectives; (3} 
design and implementation of the 
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training programs: (4) trainee 
evaluation: and (5) program evaluation · 
and revision. Training is onlyrequired 
when a comparison of job performance 
requirements for tasks being assigned 
and the skills and knowledge of a 
specific Pl?ll'son indicate a training need. 
Third-party (including vendor­
developed) training programs, although 
not specifically endorsed by the NRC. 
are acceptable provided that the 
licensee has evaluated the programs to 
ensure that they will ISSult in pro~ 
qualification. Because the acceptallility 
of vendor-developed programs will vary 
based on individual f~cilit¥. needs, the 
NRC is not providing spec1fic , 
acceptance criteria. Licensees should 
evaluate vendor-4eveloped training 
programs against the facility's job and 
task analysis results to ensure that the 
vendor programs will m.eet the 
licensee's specific qualification 
requirements. 

2. Appropriateness of SAT-Based 
Training 

Comment. Numerous commenters 
questioned the appropriateness of 
requiring SAT-based training. ·At the 
most basic level was a concem· that the 
NRC has not placed sufficient emphasis 
on the fact that the required SAT-based 
training is not intended to be a simple 
"cookbook" approach and that 
personnel should be encouraged to 
acquire additional knowledge, training, 
and academic instruction to gin them 
e deeper understanding of the technical 
principles underlymg their trainine, A 
more widely held coocem was that the 
proposed rule could be construed as 
requiring additional rigorous Job and 
taslt analysis, particularly smcB NRC 
Inspection Procedure 41500 is more 
restrictive in this area then the current 
requirements for INPO-managed 
training accreditation. These 
commenter& noted that the job and task 
analysis is not necessarily appropriate 
or sufficient for all of the types of 
personnel covered .by the rule. They 
requested that the NRC explicitly 
acknowledge that varying degrees of 
rigor in the- performance of fob· and task 
analysis are appropriate for differing 
types of positions, as are analyses 
completed through cooperative generic 
industry efforts. Specifically, it was 
recommended that training programs 
affecting the Shift Supervisor, Shift 
Technical Advisor, end Technical Staff 
and Managers be allowed BDd 
encouraged to rely on additiooal bases 
for deteimining training needs and that 
Inspection Procedunt "1500 and 
NUREG-1220, ''Training R&view 
Criteria and ProceduJea~" be wvised to 
make them fully consistent with cummt 

INPO guidance. Finally, one commenter 
noted that SAT-based training is 
inconsistent with the requirements in 10 
CFR part 55 for licensed operators and 
requested that the NRC explain why it 
hes determined that only SAT-based 
treinin~ fo 11cceptable. 

Response. The Commission shares the 
concern that SAT-based training not be 
treated in a "cook.book" manner. It is 
not the intent of the NRC that the 
iDdustry simply approach the SAT­
based program in a "cookbook" manner, 
since Ute NRC does not intend to 
discourage licensees from imposing 
additional requirements above thos!3 
developed from the SAT-based training 
program. The decision to require SAT­
based training programs reflects both . 
the industry's success with this 
approach and the fact that the process 
has the advantage ofincorporating 
ongoing review and revision of the 
program to reflect changing needs. 

Additional rigorous job and task 
analysis will not be required for any of 
the positions listed in this rule. The 
NRC has monitored and evaluated the 
development and implementation of the 
current industry programs. The NRC 
believes that the·job, task, and needs 
analyses underlying the currently 
accredited programs 81'8 adequate, as are 
the criteria that are used in determining 
the acceptability of programs for future 
accreditation. In order to clarify its 
position that additional jab and task 
analyses are not being required, thir NRC 
has revised Inspection Procedure 41500 
and NUREG-1220 to make them 
consistent with this regulation. . 

The NRC recognizes that 10 CFR part 
55, which only applies to licanaed 
operators, allows non-SAT based 
approaches to training. This provision 
was necessary to accommodate existing 
industry programs for training licensed 
operators at the time part 55 was 
promulgated, because industry-wide 
implementation of SAT-based trainiDg 
was not complete. At this time, SAT­
based training bas been broadly 
implemented by the industry for both 
licensed operators and other plant 
personnel. Virtually all of the initial and 
requalification programs for licensed 
operators ere SAT-based. The NRC 
believes that, based on SAT's success 
and its wide use by industry, that it is 
appropriate to incorporate SAT-based 
training es _a requirement in this rule. 

3. Defmition of Personnel To Be Trained 
Comment. A number of both general 

and specific commenta were n,ceived 
that addNlssecl the issue of the 
definition of the penonnel that would 
be awered by the pJ1>POll8CI rule. Seme 
held the view that the specification of 
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the paraomiel CC>Vered by·tha p12posed 
i,de was too narrow while· otliers 
beiiavad it was too broad; Some · · 
commentera recommended that the 

· proposed i,de cover all penonnal who 
perform or oversea design, operaUon, or 
maintenance activiUes regardless of 
whether they ere physically located on~ 
site or off-site. At the same time, the 
commenters·iDdicated that the proposed 
rule should explicitly exclude all 
personnel who, regardless of location. 
only perform support services. In 
addiUon, the commenter& iDdicated that 
personnel worlting under direct · 
supervision, such as short-tenn 
contractor personnel, should be 
excluded from these trahiing 
requirement$. More concretely, 
numerous commenter& requested that 
the proposed rule be clarified in terms 
of personnel to be trained. For example: 
· rs a ."Radwaste Operator" to be 
considered a "Non-Licensed Operator"? 
Does "Shift Supervisors" iDclude · 
"Assistant Shift Supervisors"·? While 
the job Utle "l&C Technicians" is 
precise, "electrical personnel" and 
"mechanical personnel" ar,pear to be, 
broader than "electricians.' and 
"mechanics." Which functions or 
personnel are included in on-site 
technical staff? · 

Finally, a number of commenters 
noted that to be consistent with INPO's 
current eccreditaUon program, managers 
should not be included in the rule. This 
could be accomplished by amending 
§ 50.120(b) so that the'::C!Fonnel 
designated as (9) ''T cal Staff and 
Managers" be designated "Engineering 
Support Personnel." Almost a11 the 
commenters seeking clarification of tlie ·· 
personnel to be trained recommended 
that the regulatiqn e~licitly state that it 
applies only to the training programs 
currently included in the.INPO 
accreditation program. · 

Response. The scope of the list of 
personnel is consistent with and 
-incorporates those posiUons that are 
currently covered by·accreditetion and 
exisUng- industry practice. The NRC 
believes that the exisUng training 
programs for the personnel listed are 
saUsfactory. For these.reasons, the NRC 
does not believe it is appropriate to 
revise the scope of the regulation. The 
shift supervisor posiUori is the only 
supervisory function included within 
the scope of the rule end does not 
include the assistant shift supervisor. 
However, the regulation has been 
revised to reflect a change from the title 
of the "on-site technical staff and 
managers" category to "engineering 
support personnel," which is now 
consistent with the name for the 
corresponding lNPO accredited training 
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program. The scope of the personnel 
covered by that progr&Jll to be trained in 
accordance witn·this_re,gulaUon, · 
however, is 1,1Dchanged, . ·. 

. The NRC does not beilieve that a 
ch. anse to the rule is nettded in. order to 
clarify the applicability of this rule to 
short-term contractor pursonnel. . 
Contractor personnel Brit not cove)'.8d_ by 
this rule unless they occ:upy regular. 
positions working inde11endenily within 
the licensee's orgenization. However, if 
short-term contractor pe,rsonnel are · 
assigned to work indepe,ndently, they 
must be qualified to per:rorm the · 
assigned tasks; Finally, lhe issue of 
including off-site persoD1Del in the final 
·rule has been considered. The NRC h8' 
concluded that the requirements apply 
to Job functions in the id'.entified · 
categories of personnel relating to on­
site activities regardless of the lcicatio~ 
of the personnel. 

4. Relationship BetM--een Troining and 
Qualification 

Comment. One commEnter expressed 
.concern that the relation:,hlp between 
training and qualification has been . · 
blurred. The commenter indicated that 
while the proposed rulit" l.s entitled 
"Training and Qualificatlion of Nucleill' 
Power Plent Personnel," the 
requirements appear to n,late to training 
only. It was recommended that the tenn 
qualification be eliminattid, or, 
alternatively, that necessury · . 
qualifications be explicitly listed. The 
commenter also indicated that the NRC 
should clarify that successful 
completion.of a training 11rogram is-not 
in end of itself sufficient, in lieu of eny · 
specific qualifications Imposed by other 
regulations, for a.particulnr position. 

Response. The NRC disigrees that the 
distinction between training and · 
qualification hes been blumd by the 
rule. As stated in the preamble for the 
proposed rule,qualificetietn in the 
context of this rule meens Job task 
qualification. The propoSEd rule 
contained the requirement-that licensees 
end applicants develop, iE11plement, end 
maintain a SAT-based training program 
to ensure that nuclear power personnel 
are qualified to perform the tasks of 
their Jobs. Because licensees and · 
applicants must comply with ell 
applicable regulations, there should be 
no ambiguity concerning the fact that 

. successful completion of a training 
program does not obviate the need to 

· comply with any other training or 
qualification requirements imposed by 
other regulations or licenSE,, conditions. 
This means that nuclear power plant 
personnel must also meet the-licensees' 
initial Job qualification req11irements 
imposed as part of initial employment. 

-
Therefore, no changes were made to the 
rule-in.response to this comment. 

s. Applicability of the Rule 
Comment. Several commenters 

expressed the opinion that the 
applicability of the rule was too broad 
with respect to licensees who are 
undergoing decommissioning or are part 

·. 52 applicants. Specifically, they · 
recoi:nmended that the rule apply only 
to applicants for or licensees with en 
operating license .. The commenters 

· suggested that facilities engaged in 
decommissioning where all fuel has 
been permanently removed from the 
reactor vessel or those with a possession 
only license (POL) should not be subject 
to this rule._Additionally, they 
questioned why part 52 needed to be 

. amended to include the requirements of 
§ 50.120(b), since the.provisions of part 
52 already automatically incorporate ell· · 
of the standards in part 50 that _ere . 
technically relevant. 

Response. The NRC believes that 
making the provisions of the rule 
applicable to all pert 50 licensees and 
app_licants is appropriate. The SAT­
process ensures that as plant conditions 
change, training programs will be 
revised to reflect these changes. These 
revisions could include·the 
development of new programs or the 
elimination of obsolete programs. 
However, the process also ensures that 
the modification of the program to 
reflect the changed environment is 
performed in. an orderly fashion. If 
permanent changes in the condition of 
the plant (i.e., decommissioning or POL) 
make some_ or all existing .training 
programs unnecessary, the licensee 
would obtain relief from these 
requirements by applying for an . 

· exemption eliminating or modifying the 
affected programs. Also, the reason that 
10 CFR part 52 needs to be amended is 
to ensure that .part 52 applicants have 
considered the requirements of-10 CFR 
50.120(b) in their applications. 

6. Implementation of the Rule 
Both general and specific concerns 

were raised regarding implementation of 
the rule, the time periods allowed for 
implementation, and the means to be 
used by licensees to demonstrate 
compliance of a training program that is 
not accredited by the INPO-managed 

. training accreditation program. 

(a) General Concerns 
Comment~ Numerous commenters 

expressed concerns regarding the 
manner in which the NRC will monitor 
implementation of the rule to ensure 
that it is consistent with the 
Commission's intentions and that the 
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guidance provided by the NRC and 
INPO is consistent. Specifically, it was 
recommended that the Commission 
carefully monitor the implementation of 
the final rule to ensure a consistent 
understanding of the regulatory goals es 
was identified in SECY-91-172, 
"Regulatory Impact Survey-Final" In 
addition it was suggested that the 
principles in the Staff Requirements 
Memorandum dated December 20, 1991, 
regarding the Systematic Assessment of 
Licensee Performence (SALP) program 
should be applied to this traini,ng rule. 
Commission monitoring of the training 
rule would ensure that there is intra­
and inter-regional consistency in the 
requirements, evaluation ·criteria, and 
results, and would preclude the · 
imppsition of additional requirements 
based on rising expectations. 
Commenters indicated that the NRC 
should clarify the process that INPO and 
the NRC will use to avoid giving 
licensees conflicting guidance. 
Commenters indicated that the NRC 
should explicitly state that maintenance 
of en accredited training program will 
be construed es complete compliance 
with these training requirements. Other 
commenters indicated that NRC should 
consider.delaying the effective date of 
the rule until it hes completely 
reviewed implementing guidance (e.g., 
Reg. Guide 1.8,-Rev. 2) and made it 
consistent with the final rule. 

Response. The NRC believes that the 
requirements and implementation of 
this rule will be consistent with the 
accredited programs already developed 
and implemented by the industry. 
Therefore, the p9licy the Commission· 
expects to follow in implementing the 
rule is that continued accreditation 
along with effective implementation of 
the accredited program is considered to 
be an acceptable means of 
demonstrating compliance. This . 
conclusion is based on staff inspections 
which have found the accredited 
programs to be generally acceptable, and 
the NRC review of documents that 
provide the industry program objectives 

· and criteria. An applicant or licensee . 
could also comr ly with the . 
requirements o this rule withoµt being 
accredited. Inspection Procedure 41500 
end NUREG-1220 have been revised to 
make them consistent with this 
regulation. This guidance will be used 
by the NRC staff when monitoring 
implementation of this rule or 
inspecting training programs and is 
intended to ensure consistent 
interpretation of training criteria by an 
NRC regions. The NRC, therefore, does 
not intend to revise Reg. Guide 1.8. 
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(b) Implementation Period 
Comment. With regard to the specific 

time frames allowed for 
implementation, several commenters 
expressed the opinion that if the rule is 
truly consistent with established 
programs, that an implementation 
period of 180 days was reasonable. 
However, other commenters stated that 
additional time should be granted to 
accommodate the industry's 
implementation date of December 31, 
1993, for the new "Engineering Support · 
Personnel" accredited program and for 
the review and documentation activities 
that are believed by the commenters to 
be necessary to demonstrate compliance 
with the rule. Similarly, many believed 
that the requirement in § 50.120(b) that 
applicants must have established and 

· implemented the required training 
program 18 months prior to fuel load is 
not reasonable, given that the 
accredit~tion process for training 
programs provides for verification and 
revision of training programs based on 
experience gained from operations. It 
was recommended by several 
commenter& that applicants simply be 
required to have training programs 
established and reedy for accreditation 
prior to initial fuel load. Finally, several 
commenters poted that linking the. 
required program review and revision 
cycle to the industry's current 4-year 
schedule is unnecessarily prescriptive. 

Response. The NRC bas considered 
the issues raised by the commenters 
regarding the appropriate 
implementation time periods for both. 
licensees and applicants. For licensees, 
the Commission believes that the 180-
day implementation period is sufficient, 
because all licensees have developed, 
implemented, and are maintaining 
accredited programs. Implementation of 
the new "Engineering Support . 
Per:sonnel" program, which replaces the 
current "Technical Staff and Managers" 
program or other future accredited · 
program changes·, does not negate the 
fact that SAT-based training is 
continuing for the personnel covered by 
the rule, therefore, compliance with the 
regulation would ba maintained. 

The requirement that applicants 
establish and implement the training 
program 18 months prior to fuel load is 

· also considered appropriate. The NRC 
realizes that an applicant would not . 
have a training program accredited 18 
months prior to fuel load, and this rule 
does not require accreditation. The rule 
only requires that a training program be 
established for those portions of the 
plant programs nece~sary to support 

· ongoing activities covered under the 
rule. In addition, the NRC believes that 

having the S.A T-based training program 
in place prior to fuel load allows 
significant benefits in terms of program 
review and revisions based upon 
experience gained prior to fuel loading. 

The NRC concurs that linking the 
program review-revision cycle to 
existing practice (i.e., a 4-year 
accreditation-renewal cycle) is 
unnecessarily prescriptive, therefore 
reference to specific 4-year review cycle 
has been deleted from the 
supplementary information section of 
the final rulemaking notice. 

(c) Review and Recordkeeping 
Requirements · 

Comment. Several commenters 
requested that the NRC clarify the 
requirements for recorclkeeping and for 
program reviews and revisions. 
Specifically, the NRC was requested to 
clarify (1) what records need to be 
maintained in order to meet the 
requirements of § 50.120, (2) whether 
any special retention periods apply to 
these records, and (3) what "associated 
programs" must be readily auditable, or 
that this language be dropped from the 
discussion. They also requested that 
NRC clarify the rule so that it is clear 
that the ,periodic reviews of training 
programs are to be conducted by 
appropriate functional managers, not 
just training managers. 

Response. The records the licensees 
will need to maintain to meet the 
requirements of§ 50.120 are the same 
records currently being maintained by 
licensees for their existing training 
programs. The prorosed rule does not 
impose any specie retention periods for 
these records; The words "associated 
programs" will be deleted from the 
discussion related to being readily 
auditable. The final rule does not 
require clarification since the proposed 
rule notes "licensee management," 
which NRC talces to include functional 
line managers:. . 

(d) bemonstratioµ.ofCompliance 

Comment. The NRC should clarify 
how compliance with the rule is to be 

. demonstrated by facilities without an 
accredited program. 

Response. An accredited program is 
considered to be an acc!3ptable means of 
.demonstrating compli!lJlce with the · 
rule. Facilities that do not have an 
accredited program would demonstrate 
complimce with the final rule through 
the development of training programs 

· using the systems approach to training 
as defined in 10 CFR 55:4. The NRC will 
conduct' inspections of non-accredited 
facility programs to ensure tha~ the · 
requirements of the final rule are meL 
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7. Recommend That the Commission 
T,y One More Time To Reverse the 
Court Decision 

Comment. Most commenters 
expressed their strong opinion that the 
rule is unnecessary given the industry's 
initiatives in developing and 
implementing effective training 
programs, but accept the rule as 
necessary given the Court's decisions. 
However, one commenter requested 
that, given the President's January 28, 
1992, directive that agencies are to 
"identify and accelerate action on 
initiatives which will eliminate any 
unnecessary regulatory burden," the 
Commission seek, through the Executive 
Branch, if necessary, a judicial review of 
the Court's ruling. . 

Response. The Commission believes 
that the President's directive does not 
supersede the Court's ruling and the 
NRC has exhausted all reasonsble 
avenues of judicial review .. 

8. Reconsideration of Other Training 
Requirements in Ught of This Rule 

Comment. One commenter requested 
that the NRC review part 55 in its 
entirety to ensure that it is consistent 
with this rule, stating that it is possible 
that many of the prescriptive 
requirements in existing part 55 could 
be eliminated if it were amended to 
reflect existlng industry practice for 
identifying the need for and developing· 
training programs. . 

Response. Part 55 currently states that 
a SAT-based training program and a 
certified simulator is an acceptable 
alternative to the prescriptive 
requirements of part 55 and would meet 
the existing requirements for licensed 
operator training. In fact, 'most of the 
initial and requalification programs for 
licensed operators are based on SAT. 
Thus, part 55 is consistent with this 
rule. Furthennore, some programs retain 
elements of the prescriptive portion of 
10 CFR part 55 and to eliminate these 
elements would create an unnecessary 
perturbation to these programs. 

Discu111,ion 
The safety of nuclear power plant 

operations and the assurance of general 
public health and safety depend on 
personnel performing at adequate 
perfonnance levels. The systematic 
determination of qualifications and the 
provision of effective initial training and 
periodic retraining .will enhance 
confidence that workers can perform at 
adequate performance levels. 
Qualification in the context of this rule 
means that nuclear power plant 
personnel have completed the training 
program, or parts thereof, as evidenced 
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by meeting the job.perfonnance 
requirements, end are pem1itted to · 
independently perform spocific 

. activities. The Commission has taken en 
approach in this rule that would specify 
the process to be impleniented by 
applicants an<J. licensees through·which 
job performance criteria 8IJ1d associated 
personnel training would. he derived. 
This approach provides foir' flexibility 
and site-specific edaptatio111s in the 
training programs. No additional c·ost is 
anticipated with this approach for 
licensees with accredited programs 
because th11 rule is believed to be 
consistent with existing industry . 
practice for personnel training. 

Summary of Final R.ule 
Each applicant for and each holder of 

an operating license for a imclear power 
plant shall: . 

(1) Establish a training p,rogram for . 
certain nuclear power plant personnel 
who perform operating, m,aintenance, 
and technical support activities; · · 

(2) Use a systems approach to 
training: 

(3) Incorporate instructkmal 
requirements to provide trained and 
qualified personnel who cm safely 
operate the facility in all modes of 
operation: . 

(4) Periodically review, evaluate, and 
revise the training progra111i: and 

(5) Maintain sufficient records, 
available for NRC inspection, to verify 
the adequacy of the trafning program. · 

Although no written response is 
required, licensees are exi1ected to 
review their license conditions and 
other commitments for co:nsistency with 
this rule. 

The Commission has alno developed 
conforming amendments to 10 CFR 
parts 50 and 52 to accompany this rule. 
Pert of these amendments to perts 50 
and 52 are considered minor. The other 
-change to pert 52 is more substantive 
and has been developed t1l ensure that 
applicants for a combined. license 
(construction and operation) will 
establish, implement, and maintain a 
training program In accordance with the 
requirements in 10 CFR 50.120. This 
rule is not intended to pn1elude vendor 
training programs developed in 
conjunction with standardization of 
design. 

Discussion of Final R.ule 
A new 5 50.120, hes beon added to 10 

CFR part 50, entitled "Tr11ining and 
qualification of nuclear p11JWer plant 

· personnel." · 
This section establishe11 the 

requirements for and the ;8ssential . . 
elements of the process tu be used by 
applicants and Ucensees to: · 

(1) Deterrtilrie training and 
qualification requirements for all 
appropriate personnel: · 

(2) Develop training programs to 
ensure that each licensee has trained 
and qualified personnel to operate and 
maintain the facility in a safe manner: 
and 

(3) Implement and maintain these 
, pro~ams effectively on a continuing 
· basis. · · 
• Paragraph (a), "Applicability," 
indicates that the rule applies to each 
applicant for and each holder of an 
operating license for a nuclear power 
plant. · 

Paragraph (b), "Requirements," 
requires that each applicant or licensee 
establish, implement, and maintain a 
program for training nuclear power 
plant personnel which addresses all 
modes of operation and is derived from 
a systems approach to training (SAT). 
The SAT process was selected because 

: it has the followin~ characteristics: · 
(1) Training design ~d content are 

. derived from job performance 
' requirements: 
• (2) Training is evaluated and revised 
, in terms of job performance . 
'. requirements end observed results on 

the job: . 
. (3) Success in training can predict 
' satisfactory on-the-job performance; and 

(4) A training program can be audited 
. because it involves clearly delineated 
' process steps and documentation. . 
· The SAT process contains five ma1or 

elements and is intended to require a 
training system that will ensure 

· successful performance on the job by 
trained individuals. The elements ere: 

(1) Analysis of job performance 
requirements and training needs; 

(2) Derivation of learning objectives; 
(3) Design and implementation of the 

training l?rograms: 
(4) Tramee ·evaluation: 
(5') Program evaluation end revision. 
The SAT process also provides a 

. sequential method of generating the 
type of documentation needed for 
treinlng review. Use of SAT will obviate 
the need for additional documentation 
for NRC review. 

The SAT process is a generic process, 
and its application is not limited to a 
certain subject matter or to specific 
licensee personnel. Training programs 
based on job perfo~ance requirements 
have been successfully used by the 
military for over 20 years and by the 
nuclear industry for much of the past 
decade. Furthermore, the Commission 
has recognized the appropriateness of 
using this approach to training in its 
requirements for operator licensing 
prescribed in § 55.31(a)(4), and for 
operator requalification prescribed in 
§ 55.59(c}. · 
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This rule would provide for the 
training and qualification of the 
following nuclear power plant 
personnel: 

(1) Non-licensed operator. 
(2) Shift supervisor. 
(3) Shift technical advisor. 
(4) Instrument and control technician. 
(5) Electrical maintenance personnel. 
(6) Mechanica.l maintenance 

personnel. . 
(7) Radiological protection technician. 
(8) Chemistry technician. 
(9) Engineenng support personnel. 
Licensed operators, sucli as C!'.>ntrol 

room operators and senior control room 
operators, are not covered by this rule. 
They will continue to be covered by 1 O 
CFR part 55 for both initial and · 
requallfication training. Because some 
senior control room operators may also 
be shift supervisors, only those aspects 
of training r~leted to their shift 
supervisor function would be covered 
by this rule. 

This rule would require that training 
programs be periodically evaluated and 
revised as appropriate, and also be 
periodically reviewed by management 
for effectiveness. Current industry · 
objectives in this regard involve the 
evaluation by management of individual 
training programs on a continuing or 
periodic basis to identify program 
strengths, weaknesses, and 
effectiveness. These evaluations are 
norm11lly completed within a 3- to 6-
month period following completion of 
training within the programs. The sum 
of these evaluations results in a 
comprehensive review. Periodic 
evaluations of the overall training 
programs are being performed by the 
industry as part of accreditation 
renewa_l. The Commission expects this . 
practice to continue. 

Determination of job performance 
requirements and training needs is part 
of the analysis in the SAT process and 
is reflected in qualification 
requirements. The facility applicant or 
licensee will be responsible for ensuring 
that all personnel within the scope of 
this rule.have the training end resulting 
qualffications commensurate with job 
performance requirements for their 
assigned tasks. Initial and continuing. 
training, as appropriate, is expected to 
be provided t~ job incumbents in 
positions covered by this rule. 

Each applicant and licensee.is 
Jequired to maintain and keep available 
for NRC inspection the materials used to 
establish and implement required 
training progrenis for the affected 
personnet Current industry practice in 
this regard involves retention of tltose 
records necessary to support 
management 'information needs .end to 
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provide required historical da~. In 
general, these include records of 
program development, evaluation, and 
revision related to the existing training 
program. The NRC has found through 
inspections of training programs that 
sufficient records are being retained for 
periods that are adequate for regulatory 
purposes. The Commission believes that 
no additional guidance for 
recordkeeping is necessary. 

No written response is required by 
. this rule. However, applicants and 

licensees would be expected to compare 
their current training commitments and 
licensing bases with the requirements of 
this rule. Licensees should use the 
results of this comparison to evaluate 
and revise, as appropriate, existing 
technical specifications or previous 
commitments. This approach will 
ensure a common understanding 
between applicants, licensees, and the 
NRC staff of training commitments 
when future inspections are conducted. 

Impact of This R.ule on Existing 
Industry Training Programs. 

This rule would supersede the Policy 
Statement on Training and Qualification 
of Nuclear Power Plant Personnel. The 
Commission believes that this rule 
would not result in any change t.o 
accredited training programs. The NRC 
has found through inspections that the 
programs are generally acceptable. The 
Commission expects that training 
programs accredited and implemented 
consistent with the industry program 
objectives would be in compliance with 
the requirements of this regulation. 

An existing Memorandum of 
Agreement between INPO and the 
Commission assures that the NRC will 
be made aware of any modifications or 
updates to the industry's program 
objectives and criteria. Having seen 
such modifications, the NRC will review 
to determine if they warrant any 
modification in the Commission's 
position expressed above. The NRC will 
continue to monitor.the industry 
accreditation 1;>rocess by.: 

(a) Nominating individuals who are 
not on the NRC staff to serve as 
members of the National Nuclear 
Accre~iting Board with full voting 
privileges; 
. (b) Having an NRC staff member 
attend and observe selected National 
Nuclear Accrediting Board meetings 
with the .INPO staff or the utility 
representatives; . 

(c) Having NRC staff observe ~lected 
INPO accreditation team site visits; · 

(d) Reyiewing any subsequent · · 
revisions to the program objectives and 
criteria es currently described in the . 
National Academy for Nuclear Training 

document "The Objectives and Criteria 
for Accreditation of Training in the 
Nuclear Power Industry" (ACAD 91-
015);1 and . 

(e) Verifying licensee programs 
through the NRC inspection process. 

As noted above, the NRC lies the 
ability to verify compliance with this 
regulation through the inspection 
program and will do so as appropriate. 
In its inspections, tho NRC staff will use 
Inspection.Procedure 41500, "Training 
and Qualification Effectiveness," which 
references the guidance in NUREG-
1220, Revision 1, 2 "Training Review 
Criteria and Procedures." Based on NRC 
inspections conducted to date, the 
Commission believes that the objectives 
developed by the industry provides 
sufficiently clear guidance to allow 
applicants and licensees to implement 
effective training programs in 
compliance with this rule. Therefore, 
the Commission does not believe it is 
neoossary to issue e regulatory guide to 
provide additional guidance for 
complying with this rule. 

Vendor-Developed Programs for 
Standardized Plants 

In 10 CFR part 52, the Commission 
articulated the goal of safety through 
standardization of design. The 
Commission believes that the benefits of 
standardization could involve the 
standardization of some types of 
training associated with the 10 CFR part 
52 design certification. Therefore; 
nothing in this rule is intended to 
preclude standard training programs 
being developad or implemented by a 
vendor. For example, the initial training 
for instrument and control technicians 
related to a particular standard design 
may be conducted by a vendor. As a 
result, there could be a pool of 
technicians trained by the vendor on the 
certified design available for hire at a 
nuclear power plant site. These 
personnel, however, would need to 
complete site-specific training related to 
the administrative end operating 
philosophy of the site as well.as any 
other specific requirements of. the 
licensee. 

Thus, the requirements for personnel 
training programs prescribed by 

1 A copy of ACAD 91--015 Is available for public 
lnspec:Uon or copying et the NRC Public Document 
Room, 2120 L Street, NW. (Lower Levell, 
Washington, DC. 

2 Copies of NURF.G-1220, Rev. 1 may be 
purchased from the Superintendent of Documents, 
U.S. Government Printing Office, P.O. Box 37082, 
Washington, DC :zopt:1-7082; Cople, ere also 
available from the National Technical Information 
Service, 5285 Port Royal Road, Springfield, VA 
22161. A copy Is also available for public 
lnspecUon or copying at the NRC Public Document 
Room, :ZlZO L Slr9et, NW. (Lower Level), 
Washlnston, DC. 
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S 50.120 do not prevent a vendor from 
training personnel or from developing a 
training process. However, it is 
important to note that vendor training 
programs are not governed by this rule 
and that the licensee is ultimately 
responsible for ensuring that personnel 
are qualified. 

Applicants for a Combined License 
Part 52 is being emended to require 

that applicants for combined licenses 
establish, implement, and maintain 
training programs in accordance with 
the requirements in 10_.CFR 50.120. 

Criminal Penalties 
As a result of the addition of§ 52.78 

by this rulemaking, the criminal penalty 
provision, § 52.113, is being modified to 
add§ 52.78 to the list of sections in 
subsection (b), since the new section is 
not identified es substantive, 88 that 
criterion is expressed in the Federal 
Register Notice: Clarification of 
Statutory Authority for Purposes of 
Criminal Enforcement, 57 FR 55062 
(November 24, 1992). In addition, 
S 52.101 ls deleted and S 52.103 is 
added to the list, to reflect changes 
made to part 52 in a previous 
rulemeking, 57 FR 60978 (December 23, 
1992). 

Finding of No Significant 
Environmental Impact: Availability 

The Commission hes determined 
under the National Environmental . 
Policy Act of 1969, as emended, en~' 
Commission's regulations in subpart A ·· 
of 10 CFR part 51, that this rule is not \ 
a major Federal action significantly l 
affecting the quality of the human ; 
environment and, therefore, an 
environmental impact statement is not 
required. Numerous studies have shown 
that In complex man-machine systems, 
human error has often been the 
overriding contributor to actual or 
potential system failures that may be 
precursors to accidents. With this 
rulemaking, the NRC is emphasizing the 
need to ensure that industry personnel 
training programs are based upon job 
performance requirements. Personnel 
who are subjected to training based on 
job performance requirements should be 
able to perform their jobs more 
effectively, and with fewer errors. 
Therefore, the environmental effect of 
implementing this rule would, if 
anything, be positive because of the 
reduction in human error. The 
environmental assessment and finding 
of no significan·t impact on which this 
determination is based are available for 
inspection et the NRC Public Document 
Room, 2120 L Street, NW. (Lower 
Level), Washington, DC 20555; Single 
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copies of the environmental assessment 
end finding of no sign~ficant impact are 
available from Rajender Auluclc, Office 
of Nuclear Regulatory Research, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555, telephone: (301) 
49i-3794. 

Paperwork R.eductio~ Act Statement 

This final rule amends information 
collection requirements that are subject 
to the Paperwork Reduction Act of 1980 
(44 U.S.C. 3501 et seq.). These 
requirements were approved by the 
Office of Management end Budget 
approval numbers 315~011 and 3150-
0151. 

Public burden for update end 
maintenance of information is estimated 
to average 780 hours per utility per year, 
including the time for reviewing the 
present program, searching existing data 
sources, gathering and maintaining the 
data needed, end co~pleting and 
reviewing the collection ofinformation. 
Send comments regarding this burden 
estimate or any other aspect of this 
collection-of information, including 
suggestions for reducing this burden, to 
the Information and Records 
Management Branch (MNBB-7714), 
U.S. Nuclear Regulatory Commission, 
Washington, DC 20555; and to the Desk 
Officer, Office of Information end 
Regulatory Affairs, NEOB-3019, (3150-
0011), Office of Management and 
Budget, Washington, DC 20503. 

R.egulatory Analysis : 

A regulatory analysis has been 
prepared for this final regulation. The 
analysis examines the values (benefits) 
and impacts (costs) of implementing the 
regulation for personnel training and 
qualification. This analysis is available 
for inspection in the ,-:Re Public 
Document Room, 2120 L Street, NW., 
(Lower Level), Washington, DC 20555. 
Single copies of the analysis may be 
obtained ·rrom Rajender Auluck (see 
ADDRESSES heading). 

R.egulatory Flexibility Certification 

As required by the: Regulatory 
Flexibility Act of 1989, 5 U.S.C. 605(b), 
the Commission certifies that this rule 
will not have a significant economic 
_impact on a substantial number of small 
entities. This final rule primarily affects 
the companies that own and operate 
light-water nuclear power reactors and 
the vendors of those 'reactors. The 
companies that own 'and operate these 
reactors do not fall within the scope of 
the definition of "small entity" set forth 
in the Regulatory Flexibility Act or the 
Small Business Size Standards set out in 
regulatiqns issued by the Small 

' ' 

Business Administration in 13 CFR part 
121. 

Backlit Analysis 
The Commission has determined that: 

the backfit rule, 10 CFR 50.109, does not 
apply to this final rule because these 
amendments are mandated by section 
306 of the Nuclear Waste Polley Act of 
1982, 42 U.S.C. 10226. Therefore, a 

. backfit analysis is not required for this 
, rule. 

: List of Subjects 

. 10 CFR Part 50 

Antitrust, Classified information, 
Criminal penalty, Fire protection,. 
Incorporation-by reference, 
Intergovernmental relations, Nuclear 
power plants and reactors, Radiation 

. protection, Reactor siting criteria, 
· Reporting end recordkeeping 
: requirements. 

i 10 CFR Part 52 

. Administrative practice end 
: procedure, Antitrust, Backfitting, 
Combined license, Early site permit, 

· Emergency planning, Fees, Inspection, 
Limited work authorization, Nuclear 
power plants and reactors, Probabilistic 
risk assessment, Prototype, Reactor 

· siting criteria, Redress of site, Reporting 
and recordkeeping requirements, 
Standard design, Standard design 
certification. 

For the reasons set out in the 
preamble and under the authority of the 

, Atomic Energy Act of 1954, as amended, 
: the Energy Reorganization Act of 1974, 
: as amended, the Nuclear Waste Policy 
, Act of 1982, and 5 U.S.C. 552 and 553, 
· the NRC is adopting the following 
' amendments to 10 CFR parts 50 and 52 
· as follows: 
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58 FR 33993 
Published 6/23/93 
Effective 7 /10/96 

10 CFR Part 50 

RIN 3150-AE55 

Monitoring the Effectiveness of 
Maintenance at Nuclear Power Plants 

AGENCY: Nuclear Regulatory 
Commission. 

ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission (NRC) is emending its 
regulations for monitoring the 
effectiveness of maintenance programs 
at commercial nuclear power plants. 
The current regulations require that 
nuclear power plant licensees evaluate 
performance and condition monitoring 
activities and associated goals and 
preventive maintenance activities at 
least annually. This amendment 
changes the time interval for conducting 
evaluations from a mandatory once 
every year to at least once every 
refueling cycle, but not to exceed 24 
months. 

EFFECTIVE DATE: July 10, 1996. 

ADDRESSES: Copies of comments 
received on the proposed rule may be 
inspected and copied for a fee at the 
Public Document Room localed at 2120 
L Street, NW. (Lower Level), 
Washington, DC. 

Singh~ copies of the environmental 
assessment are available from Joseph J. 
Mate, Office of Nuclear Regulatory · 
Research, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555, 
Telephone: (301) 292-3795. 

FOR FURTHER INFORMATION CONTACT: 
Joseph J. Mate, Office of Nuclear 
Regulatory Research, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555, telephone (301) 492-3795. 
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SUPPLEMENTARY INFORMATION: 

Background 
On July 10, 1991 (56 FR 31324) the 

NRC published the final rule 
"Requirements for ?vfonitoring the 
Effectiveness of Maintenance at Nuclear 
Power Plants" (§ 50.65). The final rule, 
which will become effective July 10,· 
1996, requires commercial nuclear 
power plant licensees to monitor the 
effectiveness of maintenance activities . 
for safety-significant plant equipment in 
order to minimize the likelihood of 
failures an·d events caused by the lack 
of effective maintenance. Section 50;65 
(a)(3) requires nuclear power plant 
licensees to evaluate the overall 
effectiveness of their maintenance 
activities on an annual basis. An 
industry consensus guidance document 
and a regulatory guide to provide an 
acceptable methodology for 
implementing the final rule are 
expected to be published by June 30, 
1993. 
Discussion 

Since the Maintenance Rule was 
published in July 1991, two events have 
occurred that led the Commission to 
reconsider the annual evaluation 
requirements in § S0;65(e)(3). 

I:irst, in the Summer of 1991, the 
Nuclear Management Resources Council 
(NUMARC) Steering Group was formed 
to develop an industry guide for 
implementing the Maintenance Rule. 
While developing the guide, the 
Steering Group suggested to the. NRC in 
a public meeting held on February 26, 
1992, that instead of annual assessment 
requirements, the NRC should consider 
assessments based on e refueling cycle 
interval. The NUMARC Steering Group 
stated that: 

(1) Significantly more date would be 
available during refueling cycles than is 
available on an annual basis; 

(2) Key date from some surveillance 
tests can only be obtained during 
refueling outages and is not available on 
an annual basis; and 

(3) Adjustments to maintenance 
activities that may be made after such 
an evaluation would be typically 
performed after e refueling outage. 

The NUMARC Steering Group further 
added that the evaluation process is a 
time consuming· activity and that with 
limited data available, the annual 
evaluation would not provide for 
meaningful results. With only limited 

data, changes to maintenance programs 
will likely not be made because there 
would not be sufficient information 
available for spotting trends or doing 
trend analysis. • . 

Second, the NRC conducted e 
regulatory review to eliminate or revise 
unnecessarily burdensome regulations 
and published a final rule on August 31, 
1992 (57 FR 39353) that amended 
several regulations identified by its 
Committee to Review Generic 
Requirements (CRGR). One of those 
amended regulations was 10 
CFR 50.71 (e) (Final Safety Analysis 

· Report Updates) where the frequency of 
licensee reporting to the NRC was 
changed from annually to once per 
refueling cycle. The change was made 
because the use of e refueling cycle 
interval provided a more coordinated 
and cohesive update since a majority of 
design changes end major modifications 
were performed during refueling 
outages. In addition, it had no adverse 
impact on the public health and safety 
and reduced the regulatory burden on 
the licensees. 

The Commission is now changing the 
required frequency of maintenance 
activity evaluations from annually to 
once per refueling outage.·Evaluation of 
do.ta collected over the period of e 
refueling cycle wiU provide a 
substantially better basis for detecting 
problems in degraded performance of 
structures; systems, and components 
(SSC's) and weakness in maintenance 
practices. Evaluations conducted on e 
refueling cycle basis would also 
consider and integrate data available 
only during refueling outages with the 
data available during operations; under 
the existing requirements this may not 
occur depending on whether .the annual 
assessment coincides with the refueling 
outage. Furthermore, evaluations of date 
accumulated over the period of e 
refueling cycle, es opposed to the 
shorter annual period required by the 
rule, will provide e more meaningful 
ho.sis for the recognition and 
interpretation of trends. The 
Commission understands that a normal 
frequency of refueling outage ranges 
from 15 to 18 months; however, the 
conditions may vary from plant to plant. 
In order to ensure that an indefinite 
period of time does not occur between 
maintenance evaluations, the 
Commission is establishing en upper 
limit of 24 months between the 

50-SC-134 

maintenance evaluations. This would 
address those licensees that have 
extended their refueling cycle beyond 
24 months for any reason including 
numerous short outages or extended 
shutdown periods. Although the 
Commission believes that it is generally 
the case that maintenance evaluations 
will be more effective if conducted in 
conjunction with refueling outages, 
licensees would still have the option of 
conducting them more frequently. 

In light of the above discussion, the 
NRC is changing the requirement for 
evaluation of the Qverall effectiveness of 
maintenance activities to be performed 

. once per refueling cycle provided the 
interval between evaluations does not 
exceed 24 months. 

Summary and Analysis of Public 
Comments 

On March 22, 1993 (SB FR915303), the 
NRC published II notice of the proposed 
rulemaking for public commenL The 
comment period expired on May 6, 
1993. The NRC received 17 comments 
on the proposed rule. All of the 
comments except for one favored the 
change identified 'in the proposed rule. 
The comments on the proposed rule 
came primarily from public utilities 
with comments also received from a 
public utilities representative end a 
private citizen. The NRC has identified 
and grouped all comments into six 
broad issues. For each broad issue, the 
NRC has included a summary of the. 
comments received and their resolution 
as follows: 

1. Comment. One commenter stated 
that the proposed change in the rule 
would unfairly require nuclear plants 
on an annual refueling cycle to perform 
twice es many evaluations es plants on 
a 24-month cycle. ·The commenter 
believes that the NRC should consider a 
fixed maximum period of 2 years and 
give the utilities the latitude to menage 
the timing of the evaluation within that 
framework. 

Response. The intent of the propo.sed 
modification of the maintenance rule is 
to allow sufficient flexibility in the 
scheduling of Maintenance Programs 
evaluations so that the additional 
information available from the refueling 
activities could be factored into the 
evaluation. The refueling cycle hes also 
been adopted as the basis for FSAR 
updates. It is recognized that those 
licensees who refuel more frequently 
will have to conduct these activities 
more frequently than others. The 
Commission believes that this is neither · 
an undue burden nor one that is outside 
the control of the licensee to impact by 
reducing the frequency of refueling. 
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2. Comment. Some commenters stated 
that, as a result of the verificetlon and 
yalidation I!rog~am to test the proposed 
industry gu1delmes, it was determined 
that several systems are neither risk· 
significant nor able to be monitored for 
performance by currently known plant 
level performance criteria. Some 
commenters believe that these systems 
have no public healt~ or safety 
significance end that they should be 
excluded from the scope of the rule end 
the rule modified ecc~rdingly. 

Response. The suggestion to change 
the scope of the rµle to exclude those· 
systems that hove no 'public health or 
safety significance or· that hove no 
current plant level performance criteria 
is clearly beyond the scope of the rule, 
and cannot be considered et this time. 
However, if, es a result of any further 
verification and validation programs. 
changes to the rule or regulatory 
guidance are warranted, the NRC will 
consider such changes at that time. 

3. Commen(. One commenter stated, 
"one of the clear lessons learned from 
the recently comple(ed verification and 
validation program is that the major 
expense of the rule's implementation 
will be the detailed documentation.(for 
:NRC audit purposes) of performance 
monitoring • • •" ' 

Response. The documentation 
developed by a licensee in response to 
10 CFR 50.65 is that level which the 
licensee determines necessary to 
support the progra~ developed by the 
licensee to monitor performance of a 
structure, system or component. The 
purpose of this rule modification is not 
to address the level of documentation 
required for NRC audit purposes. It is 
merely to provide more flexibility iµ the 
timing of Maintenance Program 
evaluations. 

4. Comment. One commenter stated 
that "The NRC is mesmerized by a 
suggestion by NUMARC (Nuclear 
Management and Resources Council), to 
extend the annual assessment of plant 
maintenance from 'an annual schedule 
to a refueling outage schedule." The 
commenter further stated that the 
extension does not provide an 
improvement in Sl!fety end mey help 
hide maintenance .that was improperly 
deferred. 

Response. As stated earlier, the NRC 
decided to make the proposed change in 
the assessment requirement for the 
following reasons: (1) Evaluation of data 
collected over the'period of a refueling 
cycle will provide o substantially bettor 
basis for detecting problems in degraded 
performance of SSC's and weakness in 
maintenance practices; (2) Evaluations 
conducted on a refueling cycle basis 
would also consider and integrate data 

available only during refueling outages 
with the data available during 
operations; under the existing 
requirements this may not occur 
depending on whether the annual 
assessment coincides with the refueling 
outage; and (3) Evaluation of data 
accumulated over the p!;!riod of a 
refueling cycle, as opposed to the 
shorter annual period required by the 
rule, will provide a more meaningful 
basis for tho recognition and 
interpretation of trends. In addition, 
adjustments to maintenance activities 
that may be made after such a review 
and evaluation would be typically 
performed after o refueling outage. 
Periodic evaluation of maintenance 
activities is a time consuming process 
end with limited data available, the 
annual evaluations not conducted in 
conjunction with a refueling wc;iuld not 
provide for as meaningful a result. 
These conclusions havo been reached 
bnsed on tho NRC's independent 
assessment. Therefore, the commontor 
incorrectly implies that the NRC simply 
accepts NUMARC's suggestions without 
independent review and consideration. 

Another reason for changing the 
annual assessment of plant maintenance 

· concerned a change made by the NRC in 
August of 1992. As part of the regulatory 
review to eliminate or revise 
unnecessary burdensome regulations, 
the NRC revised the frequency of 
licensee reporting of the Final Safoty 
Analysis Reports from annually to once 
por refueling cycle. This change was 
made because the NRC believes that the 
use of a refueling cycle interval 
provided a more coordinated and 
cohesive update since the majority of 
the design changes and modifications 
were made during refueling outages. 
This was not a rationale relied upon by 
NUMARC and further contradicts the 
·commenter's view that the NRC accepts 
the suggestions of NUMARC without 
indepundent consideration. 

In summary the Commission 
disagrees with the commenter's view 
thot the extension does not improve 
safety. The change In requirements will 
improve the quality of assessments by 
ensuring that each assessment will 
include a review of all maintenance 
activities conducted during the 
refueling cycle including the refueling 
outoge. 

5. Comment. One commenter stated 
that effective maintenance is an ongoing 
duty and need and that allowing 
licensees to put off monitoring the 
effectiveness of maintenance from 
annually to 18 to 24 months sends the 
wrong message that the NRC does not 
care about safety. 
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Response. The NRC agrees that 
effective maintenance is an ongoing 
duty and need. The NRC does not &g!ee, 
however, that tho rule change allows 
licensees to_ put off monitoring the 
effectiveness of maintenance. Section 
50.65 (a)(1) which is not being changed, 
requires licensees to monitor the 
performance or conditions of SSC's 
against licensee-established goals, in a 
manner sufficient to provide reasonable 
assurance that these SSC's are capable 
of fulfilling their intende4 functions. It 
also requires appropriate corrective 
action to be token when the 
performance of the SSC does not meet 
established goals. The only thing that is 
being changed is the frequency of the 
periodic evaluation of the maintenance 
program. Tho NRC does care about 
safety and it does not awoe with the 
commenter that changing the evaluation 
cycle sends the wrong message to the 
industry. The NRC believes that this 
additional flexibility will not reS\Jlt ln 
any increase in risk to public health ond 
safety, and In fact, should result in a 
more effective maintenance and 
improved plant s..1.fety. 

6. Comment. One of the commonters 
stated that the amendments' maximum 
time period of24 months would ho 
restrictive for tho/IC plants planning to 
Increase their refueling cycle to 24 
months. The commenter explained that 
the Standard Technical Specification, 
Revision 0, retains the option for 
performance of surveillance 
requirements within 1.25 times the 
interval specified and thus, could 
extend the refueling outage inter\'al of 
ploilts with a 24-month refueling cycle 
by upwards of 6 months. Accordingly, 
the refueling cycle for these plants 
would not meet the maximum time 
period of 24 months allowed by the 
amendment. Another commenter stated 
that this rule could be further improved 
by the elimination of the requirement 
for a specific time Interval. 

Response. The NRC believes that it is 
necessary to assure that maintenance 
effectiveness is periodically assessed 
and that this period is not unacceptably 
long nor.indefinite. Thus, e balance was 
necessary between obtaining the 
Improved reviews associated with 
assessments conducted during refueling 
outages and the extended or indefinite 
periods associated with plants with 
extended plant cycles or experiencing 
extended plant shutdown or outages. In 
weighing this balance, the Commission 
estaolished an upper limit of 24 months 
between maintenance evaluations in 
order to obtain improved evaluations for 
the maiority of the plants having e 
frequency of refueling cycle from 15 to 
18 months, and yet not allow 
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maintenance effectiveness to continue 
without being assessed for periods in 
excess of 2 years. The NRG does not 
agree that the rule could be improved 
further by elimination of the 
requirement of a specific time interval. 

Finding of No Significant 
Environmental Impact: Availability 

The Commission has datermined that, 
under the National Environmental 
Policy Act of 1969, as amended, and the 
Commission's regulations in subpart A 
of 10 Cf'R part 51, that this rule, is not 
a major Federal action that significantly 
affects the quality of the human 
environment end therefore en 
environme~tal impact statement is not 
required. 

The final amendment does not require 
any change to nuclear power plant 
design or require any modifications to a 
plant. Nor does the rule change the 
scope of the maintenance rule or affect 
the nature of the activities to be 
performed, e.g., monitoring. corrective 
action, end assessments of compJiance. 
The final rule change only extends the 
time period for performing evaluations 
of the effectiveness of licensees' 
maintenance program from at least once 
a year to at least once every refueling 
cycle, not to exceed 24 months. The 
extension should not result in any 
significant or discernible reduction In 
the effecUveness of a licensee's 
maintenance program: rather the change 
will increase the meaningfulness and 
quality of the maintenance evaluations. 
For these reasons, the Commission finds 
.that the final amendment will not result 
in any significant increase in either the 
probability of occummce of an accident 
or the consequences of an accident and 
therefore concludes that there will be no 
significant effect on the environment es 
a result of the amendment. 

The environmental assessment is 
available for inspection at the NRG 
Public Document Room, 2120 L Street 
NW. (Lower Level), Washington, DC. 

Single copies of the environmental 
assessment are available from Josep;h J. 
Mate, Office of Nuclear Regulatory 
Research, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555, 
telephone: (301) 492-3795. 

Paperwork Reduction Act Statement 
This final rule amends the 

Information collection requirements that 
are subject to the Paperwork Reduction 
Act of 1980 (44 U.S.C. 3501 et seq.). 
These requirements were approved by 
the Office of Management and Budget, 
approval number 3150-0011. 

· Because the rule relaxes existing 
requirements related to the assessment 
of maintenance activities,the public 

burden for this collection of information 
is expected to be reduced by 150 hours 
per licensee. This reduction Includes 
the time required for reviewing 
Instructions. searching existing doto 
sources, gathering and maintaining the 
data needed.and completing end 
reviewing the collection of information. 
Send comments regarding the estimated 
burden reduction or any other aspect of 
this oollection of information, Including 
suggestions for reducing this burden. to 
the Information and Records 
Management Branch (MNBB-7714), 
U.S. Nuclear Regulatory Commission. 
Washington, DC 20555; and to the Desk 
Officer, Office of Information end 
Regulatory Affairs, NEOB-3019, (3150-
0011), Office of Management and 
Budget, Washington, DC 20503. 

Regulatory Analysis 
The Nuclear Regulatory Commission 

hes considered the costs and benefits of 
the final rule. With rasped to benefits. 
the amendment will allow those 
licensees who choose to exercise the 
option to perform evaluations of their 
maintenance program in conjunction 
with refueling outages but no less 
frequently than evmy 24 months. The 
Commission beUevM that thio 
additional 0exJ1Jillty will not result In 
any Increase In risk to the public health 
and safety, and may result in a more 
effective maintenance and improved 
plant safety. . 

Under tlie rule, the frequency of 
periodic assessments would change 
from annually to et least once per 
refueling.cycle but not to exceed 24 
months. Because most refueling outages 
normally occur In the 15· to 18-month 
range, the time between periodic 
assessments assuming a ·16-month 
average would be Increased by about 33 
percent. Therefore, the licensee staff 
hours to accomplish a periodic 
assessment under the proposed rule 
would be reduced from approximately . 
460 staff hours to about 310 staff hours 
per plant. This would save the licensee . 
approximately 150 staff hours per plant. 
There are-no additional changes in costs 
lo be incurred by the NRC. The 
foregoing constitutes the regulatory 
analysis for this final rule. 

Regulatory Flexibility Certification 
In accordance with the Regulatory 

Flexibility Act of 1980, (5 U.S.C. 
605(b)), the Nuclear Regulatory 
Commission ·certifies that, this rule will 
not have a significant economic impact 
on a substanUal number of small 
entitles. This rule affects only the 
operation of nuclear power plants. The 
companies that own these plants do not 
fall within the scope of the definition of 
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"small entities" as set forth In the 
Regulatory Flexibility Act or the Small 
Business Size Standards set out In the 
regulations issued by the Small 
Business Administration at 13 CFR part 
121. 

Backlit Analysis 

The NRG has determined that the 
backfit rule, 10 CFR 50.109, does not 
apply to this rule and, therefore, that a 
backfit analysis is not required for this 
final rule because this amendment does 
Involve any provisions which would 
Impose backfits as determined in 10 
CFR 50.109. ·· 

List of Subjects in 10 CFR. Part 50 

Antitrust, Classified Information, 
Criminal penalties, Fire protection, 
Incorporation by reference,. 
Intergovernmental relations, Nuclear 
power plants and reactors, Radiation 
protection, Reactor siting criteria, 
Reporting and recordkeeplng 
requirements. 

For reasons set out in the preamble 
and under the authority of the Atomic 
Energy Act of 1954, as amended, the 
Energy Reorganization Act of 1974, as 

, amended, and 5 U.S.C. 552, 553, the 
NRG ls adopting the following 
amendment.to 10 CFR part 50. 

58 FR39092 
Published 7/21/93 

10 CFR Part 50 

RIN 3150-ADBO 

· Training and Qualification of Nuclear 
Power Plant Personnel 

Correction 

In rule document 93-9651 beginning 
on page 21904 in the issue of Monday, 
April 26, 1993, make the followin{ 
·corrections: 

§ 50.120 [Corrected] 

On page 21912, in the first column, in 
§ 50.120(b)(1). beginning in the second 
and sixth lines, "(October 25, 1993, 
publication]" should read "November 
22, 1993" each time it appears.· 
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58 FR 45243 
Published 8/27/93 
Effective 9/27 /93 

10 CFR Parts 50 and 54 

· RIN 3150 -AE63 

FSAR Update Submittals 

AGENCY: Nuclear Regulatory 
Commission. · 

ACTION: Final rule .. 

SUMMARY: The Nuclear Regulatory 
Commission (NRC) is amending its 
regulations on power reactor safety in 
order to consistently apply the 
requirement that n~clear power pl~t 
licensees submit final safety analysis 
report (FSAR) updates annually or six 
months after each refueling outage. 
These amendments eliminate confusion 
regarding two references to an existing 
reporting requirement. The final rule. 
does not require additional reporting 
requirements. 

EFFECTIVE DATE: September 27, 1993. 

FOR FURTHER INFORMATION CONTACT: 
Claudia M. Craig, Office of Nuclear 
Reactor Regulation, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555, telephone (301) 504-1281. 

SUPPLEMENTARY INFORMATION: 

Background 
In February 1993, the Commission 

approved the establishment of a 
regulatory review·group (RRG) to 
conduct a comprehensive and 
disciplined revie~ of p·ower reactor 
regulations end related NRC pr?cesses, 
programs, and practices for their 
implementation. J'he RRG found two 
areas in the regulations that may cause 
confusion regarding a recent 
amendment to another section of the 
regulations. On August 31, 1992, the 
Commission amended 10 CFR 50.71(e) 
to allow nuclear power reactor licensees 
to submit FSAR updates either annually 
or 6 months after each refueling outage. 
The RRG discovered that 10 CFR 
50.54(a)(3) and 10 CFR 54.37(b) still 
referenced the previous requirement for 
annual FSAR submittals. This conflict 
may confuse licensees in determining 
how often quality assurance pro~am 
changes and FSAR updates for license 
renewal should ~e submitted. 

Description 
The amendments delete the references 

to the annual submittal of updates in 10 
CFR 50.54(a)(3) .and 10 CFR 54.37(b). 
The amended sections reference the 

regulation, 10 CFR 50.71(e), not the. 
specific requirements of the regulation. 
Licensees with a QA program 
description that is common to multiple 
units or several sites may submit 

Reduction Act of 1980 (44 U.S.C. 3051 
et seq.). Existing requirements were 
approved by the Office of Management 
and Budget approval numbers 3150-
0011 and 315CHl155. 

changes to the common quality , Regulatory Analysis 
assurance (QA) pro~am description that The Commission has prepared a 
do not reduce commitmen~ annually or regulatory analysis on this final 
6 months after each.refueling outage at regulation. The analysis examines the 
only one of the sites if the interval costs and benefits of the alternatives 

. between submittals does not exceed 24 considered by the Commission. The 
months end all applicable dockets ere analysis is available for inspection in 
referenced. This would allow licensees the NRC Public Document Room, 2120 
with multiple plants to tie the submittal L Street NW. (Lower Level), . 
of changes to the common QA program Washington, DC. Single copies of the 
to the refueling outage schedule of only analysis may be obtained from Claudia 
one plant end would eliminate the need M. Craig, U.S. Nuclear Regulatory 
for a separate submittal for each plant. Commission, Washington, DC 20555, 
The amendment will eliminat?~e (301) 504-1281. 
confusion cau~ed ~y the confl.1cting R ul t Fl 'bility Certification 
requirements m different sections of the eg a o~ exi 

regulations. As reqmred by the Regulatory 
. Flexibility Act of 1980, 5 U.S.C. 605(b), 

Summary of Pubbc Comments the Commission certifies that this 
On May 14, 1993 (58 FR 28523), the regulation will not have a significant 

NRC published a proposed rule that economic impact on a substantial 
would delete the references to the number of small entities. This 
annual submittal of updates in 10 CFR regulation affects only the licensing and 
50.54(a)(3) and 10 CFR 54.37(b). The operation of nuclear·power plants. The 
comment period ended on June 14, companies that own these plants do not 
1993, and the NRC received five letters fall within the scope of the definition of 
of public comment on the proposed "small entities" as given· in the . 
rules. Four commenters fully supported Regulatory Flexibility Act, or the Small 
the proposed changes; one commenter Business Size Standards promulgated in 
submitted s.tatements f~r § 50.54(a)(3) to the regulations issued.by the Small 
further clanfy the reqwrem~nts and Business Administration at 13 CFR part 
recommended that NRC revise 10 CFR 121 54.37(c) to duplicate the reporting · 
frequency of§ 50.59(b)(2); one Backfit Analysis 
commenter also recommended that NRC The NRC has determined that the 
consider extending the reporting backfit rule, 10 CFR 50.109, does not 
frequency associated with 10 CFR apply to this final rule. The rule affects 
50.59(b)(2) to be consistent with the recordkeeping end reporting 
FSAR update submittal. The requirements which have been deemed 
Commission agrees with the proposed not subject to the batjcfit rule and the 
statements for 10 CFR 50.54(a)(3) end changes are voluntary relaxations of 
has incorporated the statements into the requirements which are not being 
final rule. All other sections of the final imposed upon licensl!es. Therefore, a 
rulemaking remain unchanged. Copies backfit analysis is not required for this 
of those letters and the NRC staff final rule because these amendments do 
response to the·public comments ere not involve any-provisions that would 
available for public inspection an.d impose backfits as defined in 10 CFR 
copying for a fee at the NRC Public 50,109(a)(l). · 
Document Room at 2120 L Street NW.· 
(Lower Level), Washington, DC. 

Environmental Impact: Categorical 
Exclusion 

The NRC has determined that this 
final rule is the type of action described 
as a categorical exclusion in 10 CFR 
51.22(c)(3) (i) and (iii). Therefore, 
neither en environmental impact 
statement nor an environmental 
assessment has been prepared for this 
final rule. 

Paperwork Reduction Act Statement 
This final rule does not contain a new 

or amended information collection 
requirement subject to the Paperwork 
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List of Subjects 

10 CFR Part 50 

Antitrust, Classified information, 
Criminal penalties, Fire protection, 
Intergovernmental relations, Nuclear 
power plants end reactors, Radiation 
protection, Reactor siting criteria, 
Reporting end recordkeeping 
requirements. 

1 O CFR Part 54 

Administrative practice and 
procedure, Age-related degradation, 
Backfitting, Classified information, 
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Criminal penalties, Environmental 
protection, Incorporation by reference, 
Nuclear power plants and reactors, 
Reporting and recordkeeping 
requirements. 

For the reasons set out in the 
preamble and under the authority of the 
Atomic Energy Act of 1954, as amended, 
the Energy Reorganization Act of 1974, 
as amended, and 5 U.S.C. 553, the NRC 
is adopting the following amendments 
to 10 CFR parts 50 and 54. 

58 FR52406 
Published 10/8/93 
Effective 11/8/93 

Whistleblower Protection for 
Employees of NRG-Licensed Activities 

See Part 19 Statements of Consideration 

58 FR54646 
Published 10/22/93 

Whistleblower Protection for 
Employees of NRG-Licensed Activities: 
Correction 

See Part 19 Statements of Consideration 

58 FR 67657 
Published 12/22/93 
Effective 1 /1 /94 

Standards for Protection Against 
Radiation; Removal of Expired Material 

See Part 20 Statements of Consideration 

58 FR 68726 
Published 12/29/93 
Effective 1 /28/94 

Self-Guarantee as an Additional 
Financial Assurance Mechanism 

See Part 30 Statements of Consideration 

59 FR 1618 
Published 1112/94 
Effective 1 /28/94 

Self-Guarantee as an Additional 
Financial Assurance Mechanism; 
Correction 

See Part 30 Statements of Consideration 

59 FR 5519 
Published 2/7 /94 
Effective 2/7 /94 

Minor Clarifying Amendments 

See Part 21 Statements of Consideration 

59 FR 10267 
Published 3/4/94 
Effective 4/4/94 

10 CFR Part 50 

RIN 3150-AE46 

Notification of Spent Fuel Management 
· and Funding Plans by Licensees of 
Prematurely Shut Down Power 

. Reactors 

AGENCY: Nuclear Regulatory 
Commission. 

. ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission (NRC).is amending its 
regulations to clarify the timing of 
notification to the NRC of spent fuel 
management and funding plans by 
licensees of those nuclear power 
reactors that have been shut down 
before the expected end of their 
operating lives. The final rule requires 
that a licensee submit such notification 
either within 2 years after permanently 
ceasing operation of its licensed power 
reactor or no later than 5 years before 
the reactor operating license expires, 
whichever event occurs first. Licensees 
of nuclear power reactors that have 
already permanently ceased operation 
by the effective date of this rule are 
required to submit such notification 
within 2 years after the effective date of 
this rule. 

EFFECTIVE DATE: April 4, 1994. 

FOR FURTHER INFORMATION CONTACT: 
Robert Wood, Office of Nuclear Reactor 
Regulation, U.S. Nuclear Regulatory 

· Commission, Washington, DC 20555, 
telephone (301) 504-1255. 
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SUPPLEMENTARY INFORMATION: 

Background 

On June 30, 1993, the NRC published 
in the Federal Register a notice of 
proposed ruleniaking to clarify the 
timing of notification to the NRC of 
spent fuel management and funding 
plans by licensees of those nuclear 
power. reactors that have been shut 
down prematurely (58 FR 34947). 

1. Comments Received 

The NRC received four comments on 
the proposed rule. Three of the four 
comments crone from licensees or their 
representatives and supported the rule 
as proposed. These commenters agreed 
with the NRC assessment that the 
proposed rule is administrative in 
nature and would produce consistency 
with the decommissioning rule. 
However, each of the three 
recommended that the rule amendments 
·should apply only prospectively; that is, 
the rule. should not apply to licensees 
whose power reactors have already 
permanently ceased operating. The 
commenters requested that the NRC 
allow licensees of these plants to submit 
spent fliel management funding plans 
on a case-by-case schedule. One 
commenter recommended that the NRC 
add a statement to this effect to the final 
rule . 

A fourth commenter supported the 
concept of requiring the submittal of 
spent fuel management and funding 
plans soon after permanent shutdown, 
but recommended that licensees be 
required, to submit these plans within 60 
days after permanent shutdown. 

The three commenters representing 
licensees also supported the NRC intent . 
to initiate rulemaking on including 
spent fuel costs as part of 
decommissioning costs only after 
careful consideration of the database 
that the NRC is developing in this area. 
In a related area, one of these 
commenters noted that the NRC 
currently has regulations in place in 10 
CFR part 72 to ensure a licensee's 
financial qualifications for the safe 
construction, operation, and 
decommissioning of an independent 
spent fuel storage installation (ISFSI). 
The fourth commenter supported 
rulemaking. on funding assurance for 
spent fuel storage costs that would be 
similar to, but separate from, 
decommissioning costs. 

2. NRC Response to Comments 

The NRC responds as follows to the 
issues raised by the commenters: 

(1) The role should only apply 
prospectively. 
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NRG response: The NRC disagrees 
that this rule should not apply to 
licensees of plants that have already 
permanently ceased ~perating. This rule 
should be consistent:with the provisions 
of 10 CFR 50.82(a), which requires all 
power plant licensees to submit 
decommi_ssioning plans no later than 2 
years after permanently·ceasing 
operations regardless of how long the 
plant operated. The ~C recently 
amended 10 CFR 50.82(a) to allow the 
collection period of any shortfall of 
decommissioning funds to be 
determined on a case-by-case basis for 
plants that had been, shut down 
prematurely (57 FR 30383, July 9, 1992). 
However, even licensees of these plants 
must subm~t their decommissioning 
plans' within the 2-year time· frame, 
notwithstanding the collection period 
ultimately adopted. : 

To maintain consistency, the NRC 
believes that the 2-year limit should be 
applied to plants already shut down. 
However; to assure that the NRC does 
not impose unnecessary burdens on 
these licensees, the final rule has been 
modified to allow these licensees 2 
years from the effective date of the rule 
to submit their spent fuel management 
and. funding plans.•. 

(2) Submittal of spent fuel 
management and funding plans should 
be required within 60 days of permanent 
shutdown of the fac.ility, rather than 
with}n 2 years. 

NRG Response: The NRC disagrees 
with this comment. Sixty days is too 
short a period in which to develop a 
meaningful spent fuel management and 
funding plan. Because licensees will 
normally develop these plans in 
conjunction with their 
decommissioning plans, the NRC 
should maintain consistency by 
req.uiring the same 2-year limit for both 
spent fuel management and funding 
plans and the overall decommissioning 
plan, which includes decommissioning 
funding. 

(3) Costs associated with the 
construction, operation, and 
decommissioning of JSFS1s are already 
assured by provisions in 10 CFRPart 72. 
· · NRG Response: The NRC agrees that 
part- 72 contains provisions to ensure 

• .In practice, licensees, of most of the nuclear 
power plants that have already permanently shut 
down have developed plans for the management 
and funding of the disposition of spent fuel at their 
sites .. For example, Fort St. Vrain has either shipped 

. spent fuel offsite to DOlj or moved It to an ISFSI 
onsite. Shoreham ·1s shipping Its fuel to Limerick. 
Yankee-Rowe and Rancho Seco have developed 
plans for ODsite storage facilities. Humboldt Bay 
end LeCrosse are maintainiDg fuel hi their spent 
fuel. pools. Dresden 1, San Onofre 1, and Indian 
Point 1 are maintaining fuel ln their spent fuel 

· pools or.In pools of other unita still operating et the 
site. Peach Bottom 1 has no fuel _onsite. 

that licensees ha,ve adequate funds to 
construct, operate, and decommission 
ISFSis. Spent fuel management and 
funding plans submitted in compliance 
with the amended§ 50.54(bb) need not 
cover spent fuel wh1le it is being stored 
in an ISFSI in compliance with part 72. 
The NRC will consider whether these 
provisions are adequate when it 
evaluates whether it is necessary to 
include spent fuel management and 
funding as part of decommissioning 
costs. 

Finding of No Significant 
Environmental Impact: Availability 

This final rule clarifies the timing of 
the submittal of plans for managing and 
providing funding for managing all 
irradiated fuel for those licensees whose 
power reactors are shut down 
prematurely. This action is required to 
coordinate the submittal of spent fuel 
management and funding plans with the 
submittal of decommissioning plans for 
prematurely shut down reactors. 
Because management and funding of 
spent fuel can have a significant impact 
on the method and timing of 
decommissioning, licensees should 
submit their plans for spent fuel 
management and funding to be 
consistent with the timing provisions 
for decommissioning plans in § 50.82(a) 
(i.e., no later than 2 years after 
permanent shutdown). 

Neither this action nor the alternative 
of maintaining the existing rule would 
significantly affect the environment. 
Changes in the timing of the submittal 
of spent fuel management and funding 
for prematurely shut down power 
reactors would not alter the effect on the 
environment of the licensed activities 
considered in either the final spent fuel 
disposition rule (49 FR 34689; August 
31, 1984) or the final decommissioning 
rule (53 FR 24018; June 27, 1988) as 
analyzed in the Final Generic 
Environmental Impact Statement on 
Decommissioning of Nuclear Facilities 
(NUREG--0586; August 1988). The 
alternative to this action would not 
significantly affect the environment. 
Therefore, the Commission has 
determined, under the National 
Environ.mental Policy Act of 1969, as 
amended, and the Commission's 
regulations in subpart A of 10 CFR part 
51, that this rule will not be a major 
Federal action significantly affecting the 
quality of the human environment and, 
therefore, an environmental impact 
statement is not required. No other 
agencies or persons were contacted for 
this action, and no other documents 
related to the environmental impact of 
this action exist. The foregoing 
constitutes the environmental 
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assessment and finding of no significant 
impact for this final rule. 

Paperwork Reduction Act Statement 
This· final rule does-not contain a new· 

or amended information collection 
requirement subject to the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3501 
et seq.). Existing requirements were 
approved by the Office of Management 
and Budget, approval number (3150-
0011). 

Regulatory Analysis 
On August 31, 1984, the NRC 

. published a final rule, "Requirements 
fc;>r Licensee Actions Regarding the · 
Disposition of Spent Fuel Upon 
Expiration of Reactor Operating 
Licensees." (49 FR 34689). As part of 
this rule, the NRC required power 
reactor licensees to submit for NRC 
review and approval, no later than 5 
years before expiration of the reactor 
operating license, their plans for 
managing spent fuelat their site until 
title to the spent fuel is transferred to 
the Department of Energy (DOE). These 
plans are to include plans for funding of 
spent fuel management before transfer 
to DOE. 

On June 27, 1988, the Commission 
promulgated its final decommissioning 
rule (53 FR 24019). Section 50,82 of this 
rule provides that licensees of all power 
reactors that permanently cease 
operation after July 27, 1988, including 
those that shut down prematurely, must 
apply to ·the NRC to decommission their 
facilities within 2 years following 
permanent cessation of operations. 
Section 50.82(b)(l)(iii) further provides 
that the proposed decommissioning 
plan·submitted by the licensee should 
consider such factors.as the 
"unavailability of waste disposal 
capacity and other site-specific factors 
affecting the licensee's capability to 
carry out decommissioning safely 
* * *." The Commission requires 
licensees to submit decommissioning 
plans iii a timely manner after they 
permanently cease operations at their 
facilities. The NRC's regulations 
recognize that a licensee's ability to plan 
prop!;!rly and safely for 
decommissioning depends on a 
licensee's ability to manage and dispose 
of its spent fuel. Thus, the timing of 
requirements for submittal of plans for 
spent fuel management and storage 
should be consistent with the timing for 
submittal of decommissioning plans, 
including those for power reactors that 
have been shut down prematurely. 
Therefore, the NRC is amending 10 CFR 
50.54(bb) to require each power reactor 
licensee to notify the NRC of its program 
to manage and provide _funding for 



PART 50 • STATEMENTS OF CONSIDERATION 

management of the irradiated fuel at its 
reactor either within 2 years after the 
licensee permanently ceases operation 
·or its reactor or no later than 5 years 
before its reactor operating license 
expires, whichever occurs first. 
Licensees of nuclear power reactors that 
have already permanently ceased 
operations by the effective date of this 
rule are required to submit such 
notification within 2 years after the 
effective date of this rule. 

Although the timing of preparation 
and submittal of.plans for management 
and funding of spent fuel would be 
formally advanced for licensees that 
shut down their power reactors 
prematurely, these licensees typically 
would have already evaluated spent fuel 
management and funding "issues before 
submitting decommissioning plans . 
required under 10 CFR 50.82. This rule 
merely makes 10 CFR 50.54(bb) 
submittal schedular requirements 
consistent with 10 CFR 50.82. Thus, 
there should be no.substantive impact 
on power reactor licensees. · 

This final rule would not create 
substantial costs for other licensees. 
This final rule also will not significantly 
affect State and local governments and 
geographical regions, or the 
environment, or create substantial costs 
to the NRC or other Federal agencies. 
The foregoing discussion constitutes the . 
regulatory analysis for this final rule. · 

Regulatory Flexibility Certification 
As required by the Regulatory 

Flexibility Act of 1980, 5 U.S.C. 605(b), 
the Commission certifies that this final 
rule will not have a significant impact 
upon a substantial number of small 
entities. The rule will potentially affect 
approximately 115 nuclear power 
reactor operating licenses. Nuclear 

· power plant licensees do not fall within 
the definition of small businesses as 
defined in section 3 of the Small 
Business Act, 15 U.S.C. 632, the Small 
Business Size Standards of the Small 
Business Administrator (13 CFR part 
121), or the Commission's Size 
Standards (56 FR 56671, November 6, 
1991). 

Backfit Analysis 
The NRC has determined that this 

final rule does not impose a backfit as 
defined in 10 CFR 50.109(a)(l). 
Therefore, a backfit analysis is not 
required for this final rule. 

List of Subjects in 10 CFR Part 50 
Antitrust, Classified information, 

Criminal penalty, Fire protection, 
Incorporation by reference, 
Intergovernmental relations, Nuclear 
power plants and reactors, Radiation 

protection, Reactor siting criteria, 
Reporting and recordkeeping 
requirements. 

For the reasons given in the preamble 
and l!llder the authority of the Atomic 
Energy A.ct of 1954, as amended, the 
Energy Reorganization Act of 1974; as 
amended, and 5 U.S.C. 552 and 553, the 
NRC is adopting the following 
amendmentto 10 CFR part 50. 

59 FR 14085 
Published 3/25/94 
Effective 5/31/94 

NRG Operations Center Commercial 
Telephone Number Change 

See Part 20 Statements of Consideration 

59 FR 14087 
Published 3/25/94 
Effective 6/23/94 

10 CFR Part 50 

RIN: 3150-AD40 

Emergency Planning and 
Preparedness Exercise Requirements 
for Nuclear Power Plants 

AGENCY: Nuclear Regulatory 
Commission. 

ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission (NRC) is amending its 
emergency planning regulations in order 
to update the Commission's emergency 
planning exercise requirements for 
nuclear power plants and clarify 
ambiguities that have surfaced in the 
implementation of the regulations. 
These amendments also make the NRC 
regulations consistent with FEMA 
regulations. 

EFFECTIVE DATE: June 23, 1994. 

FOR FURTHER INFORMATION CONTACT: 
Michael T. Jamgochian, Office of 
Nuclear Regulatory Research, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555, telephone (301-
492-3918). 

50-SC-140 

SUPPLEMENTARY INliORMATION: 

Background 

On August 19, 1980 (45 FR 55402), 
the NRC published a final rule that 
revised its emergency planning 
regulations. The final rule became 
effective on November 3, 1980. On July 
6, 1984 {49 FR 27733), the NRC 
amended its emergency planning 
regulations to relax the frequency of 
participation by State and local 
governmental authorities in emergency 
preparedness exercises at nuclear power 
reactor sites. The amendments were 
based on the NRC's experience gained 
in observing and evaluating emergency 
preparedness exercises since 1980. 

Further experience has shown that the 
language setting forth the requirements 
in 10 CFR piu-t 50, Appendix E, Section 
IV.F.3 concerning full or partial 
participation by State or local 
governments in the bieQDial (offsite) 
exercise is wmecessarily complicated. 
The NRC published a notice of proposed 
rulemaking in the Federal Register on 
June 28, 1993 (58 FR 34539). Public 
comments were requosted by September 
13, 1993. The proposed rule did not 
seek to change the requirements set 
forth in Appendix E, Section IV.F.3 (a), 
(b), and (d) but to clarify and simplify 
the text of the regulation. Offsite 
authority responsibilities remain 
unchaDged. 

Under the proposed rule the offsite 
plans for each site were to be exercised 
biennially with full participation by 
each offsite authority having a role 
under the plan. Further, where the 
offsite authority has a role under the 
plan for more than one site, it would be 
required to participate in one exercise 
fully every two years and partially 
participate in other offsite plan 
exercises in this period. The only 
amended requirements were those set 
forth in Appendix E, Section IV.F.3(e) 
where the interval for an ingestion 
exposure pathway exercise was changed 
from 5 to 6 years, and Appendix E, 
Section IV.F.3(c) where the requirement 
that all States within the plume 
exposure pathway emergency planning 
zone (EPZ) for a given site fully 
participate in an offsile exercise for that 
site at least once every 7 years was 
deleted. 

Public Comments 

A total of 12 comment letters were 
received, of which 5 were from utilities, 
6 were from State emergency 
management agencies and one from 
NUMARC. All commenters generally 
agreed with the proposed rulemaking 
except for one Stale agency. 
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Comment: The one commentor that 
opposed the rule change noted that, 

We do not believe, however, the. NRC has 
substantiated its claim that the seven-yell!' 
return requirement Is ~nnecessary. SimilBr 
arguments have surfaced in previous 
emergency planning is~ues, and our response 
is the same: The high level of industry 
sensitivity to emergency preparedness is a 
direct result of comprehensive requirements 
for emergency preparedness programs end 
exercises. Elimination of those requirements 
runs the risk of returning the industry to pre· 
TMI levels of preparedness. 

Response: The Coin.mission does not 
agree that deleting the 7 year return 
frequency "* * * runs the risk of 
returning the industry to pre-TMI levels 
of preparedness." The Commission is 
confident that this will not occur 
because the Commi~ion has foWld that 
multi-sites states, when not fully 
participating in an exercise at a specific 
site will usually piu:tially participate at 
a significant level of activity every 2 
years et that specific site in order to 
support the participation of the 
appropriate local governments. The 
Commission has found that this level of 
exercise particlpati(?n provides adequate 

' emergency response training for State 
and local govemme,nts. The 
Commission believes that this 
rulemakiug does nqt have an adverse 
impact on public h~lth and safety 
because State emergency response 
personnel continuously respond to 
actual emergencies :and experience hes 
shown that states through a combination 
of full and partial participation 
exercises maintain an adequate level of 

. response capability. A formal 
requirement for a State to return to a 
specific site every 7 years to participate 
in an exercise has proven to be 
unnecessary. Nonetheless, nothing 
prevents a State from returning to a 
specific site to participate in an exercise 
whenever it deems warranted. 

Comment: Several comments 
suggested additional clarification to the 
emergency planning regulations. 

Response: Although the Commission 
always appreciates: suggestions on 
clarifying its reguhi-tions, the 
Commission at this time believes that all 
of the suggested changes would be 
inappropriate to include in this 
rulemaking proceeding because the 
suggested revisions are beyond the 
scope of this ruleniaking. 

Comment: Several commenters noted 
that the proposed wording for the 
ingestions pathway exercise was not 
consistent with the FEMA requirement 
and could be interpreted differently 
than intended. They suggested the 
following requirement, "A State should 
fully participate in the ingestion 

pathway portion of exercises at least 
once every six years. In States with 
more than one site, the State should 
rotate this participation from site to 
site." 

Response: The Commission agrees 
with the suggested wording and has 
incorporated this comment in the final 
rule. · 

Discussion 
The Commission finds that the 

current regulation has resulted in a 
relatively complicated description of the 
requirements for exercise participation 
by State and local governments who 
have offsite planning responsibility for 
more than one nuclear power plant. 
This final rule simplifies and clarifies 
this requirement. In addition, Appendix 
E is revised to reflect that the interval 
for an Ingestion exposure pathway 
exercise be changed from at least once 
every 5 years to at least once every 6 
years (FEMA's ingestion pathway 
exercise requirement is at least once 
every 6 years). The change in the 
interval would match the biennial 
frequency required for exercises of 
offsite plans. Further, Appendix E is 
also revised to eliminate the 7 year 
return frequency requirement because it 
bas proven to be unnecessary to achieve 
the underlying purpose of the rule as 
well as being burdensome to states 
which are within the plume exposure 
pathway for multiple sites (FEMA does 
not have a return frequency 
requirement). Both changes assure 
compatibility with FEMA requirements 
and thus avoid confusion among 
licensees and State governments. 
Notwithstanding elimination of the 7 
year return frequency requirement, the 
Commission.believes that offsite 
authorities should rotate their full 
participation in exercises among sites if 
they are within the plume exposure 

· pathway for more than one site. 
The Commission codified the 7 year 

return frequency in the July 6, 1984 (49 
FR 27733), amendment to the 
emergency planning regulations. This 
amendment provides that at least once 
every 7 years, all States within the 
plume exposure pathway EPZ of a given 
site must fully participate in an offsite 
exercise for that site. In doing so, the 
Commission noted that "the final rule is 
not totally consistent with FEMA·s final 
regulation (44 CFR part 350). This 
inconsistency lies in the area of return 
frequency of multiple-site states as 
previously discussed. The FEMA 
position on return frequency is a 
significant departure from the NRC's 
proposed regulation ofJuly 21, 1983 (48 
FR 33307). The Commission oolieves 
that more study is needed before 
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deletion of the return frequency 
requirement can be justified." 

The Commission now believes that 
sufficient experience has been gained in 
the observation and evaluation of 
emergency preparedness exercises at 
nuclear power reactor sites to conclude 
that the 7 year return frequency should 
be deleted. 
· The Commission has found that 

multi-site States, when not fully · . 
participafing in an exercise at a specific 
site will usually partially participate at 
a significant level of activity every 2 
years at that specific site in order to 
support the participation of the 
appropriate local governments. The 
Commission has found that this level of 
exercise participation provides adequate 
emergency response training for State 
and local governments. Additionally, a 
provision still exists in the regulation 
which permits State or local government 
participation in any licensee's drills or 
exercises. A State or local government 
may consider its response capability to 
be less than optimal because of an 
unusually large personnel turnover or 
because there have been limited 
responses to real emergencies in the 
community. The regulation still requires 
the licensees to provide for State or 

· local government participation if they 
indicate such a desire. This final 
revision does not have any adverse 
impact on public health and safety 
because State emergency response 
personnel continuously respond to 
actual emergencies and experience has 
shown that states through a combination 
of full and partial participation 
exercises maintain an adequate level of 
response capability. A formal 
requirement for a State to return to a 
specific site every 7 years to participate 
in an exercise has proven to be 

·unnecessary.This rulemaking deletes 
that unnecessary, unwarranted and 
burdensome requirement. Nonetheless, 
nothing prevents a State from returning 
to a specific site to participate in an 
exercise whenever lt deems warranted. 

· Lastly, this revision deletes past due 
dates (see section F(2) (a)) because they 
are now meaningless. . 

FEMA concurs with .the amendments 
in this rulemalcing. 

Finding of No Significant 
Environmental Impact: Availability 

The Commission has determined 
under the National Environmental 
Policy Act of 1969, as amended, and the 
Commission's regulations in subpart A 
of 10 CFR part 51, that this rule is not 
a major Federal action significantly 

· affectirig the quality of the human 
environment; and therefore, an 
et: vironmental impact statement is not 
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required. This regulation updates and 
clarifies the emergency planning 
regulations relating to exercises. It does 
not involve any modification to any 
plant or revise the need for or the 
standards for emergency plans, and 
there is no adverse effect on the quality 
of the environment. The environmental 
assessment and finding of no significant 
impact on which this determination is 
based are available for inspection at the 
NRC Public Document Room, 2120 L 
Street NW (Lower Level), Washington, 
DC 20036. 

Paperwork Reduction Act Statement 
This final rule does not contain a new 

or amended information collection 
requirement subject to the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3501 
et seq.). Existing requirements were 
approved by the Office of Management 
and Budget approval number 3150-
0011. 

Regulatory Analysis 
The Commission has prepared a 

regulatory analysis on this regulation. 
The analysis examines the costs and 
benefits of the alternatives considered 
by the Commission. The analysis is 
available for inspection in the NRC 
Public Document Room, 2120 L Street 
NW. (Lower Level), Washington, DC 
20036. Single copies of the analysis may 
be obtained from Michael Jamgochian, 
Office of Nuclear Regulatory Research, 
U.S. Nuclear Regulatory Commission, 
Washington, DC 20555. Telephone: 
(301) 492-3918. 

Regulatory Flexibility Act Certification 
The regulation does not have a 

significant impact on a substantial 
number of small entities. The final rule 
updates and clarifies ambiguities in the 
emergency planning regulations relating 
to exercises. Nuclear power plant 
licensees do not fall within the 
definition of small business in Section 
3 of the Small Business Act, 15 U.S.C. 
632, the Small Business Size Standards 
of the Small Business Administration in 
13 CFR part 121, or the Commission's. 
Size Standards published at 56 FR 
56671 (November 6, 1991). Therefore, in 
accordance with the Regulatory 
Flexibility Act of 1980, 5 U.S.C. 605(b), 
the Commission hereby certifies that 
this final rule, will not have a 
significant economic impact on a 
substantial number of small entities and 
that, therefore, a regulatory flexibility 
analysis need not be prepared. 

Backfit Analysis 

This regulation does not impose any 
new requirements on production or 
utilization facilities. The regulation 

deletes the requirement that all states 
within the plume exposure pathway 
EPZ for a given site fully participate in 
an offsite exercise for that specific site 
at least every 7 years. It also relaxes the 
requirement to perform an ingestion 
exposure pathway exercise from every 5 
years to every 6 years. These changes 
would permit, but do not require, 
licensees to change their emergency 
plans and procedures. Therefore, these 
changes are not considered backfits as 
defined in 10 CFR 50.109 (a)(l). 

List of Subjects in 10 CFR Part 50 
Antitrust, Classified information, 

Criminal penalties, Fire protection, 
Incorporation by reference, 
Intergovernmental relations, Nuclear 
power plants and reactors, Radiation 
protection; Reactor siting criteria, 
Reporting and recordkeeping 
requirements. 

For the reasons set out in the 
preamble, and under the authority of the 
Atomic Energy Act of 1954, as amended, 
the Energy Reorganization Act of 1974, 
as amended, and 5 U.S.C. 552 and 553, 
the NRC is adopting the following 
amendments to 10 CFR part 50. 

59 FR 50688 
Published 10/5/94 
Effective 10/5/94 

NRG Library; Address Change 

See Part 35 Statements of Consideration 
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60 FR 13615 
Published 3/14/95 
Effective 4/13/95 

10 CFR Parts 50, 55, and 73 

RIN 3150-AF18 

Reduction of Reporting Requirements 
Imposed on NRC Licensees 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION~ Finai rule. 

SUMMARY: The Nuclear Regulatory 
Commission (NRC) is amending its 
regulations to reduce reporting 
requirements cUITently imposed on 
water-cooled· nuclear power reactor, 
research and test reactor, and nuclear 
material licensees. This rule reduces the 
regulatory burden on NRC licensees; 
and partially implements a recent NRC 
initiative to revise or eliminate 
duplicative or unnecessary reporting 
requiremerits. The amendments will: 

. Eliminate the current requirement for 
licensees to submit summary reports of 

·containment leakage rate tests to the 
NRC (10 CFR Part SO-Appendix J), but 
preserve the·reqtiirements:in §§ 50.72 
and 50.73 under which licensees 
currently report any instances ,of leakage 
exceeding authorized limits in the 
technical specifications of the·license; 
revise 19 CFR 55.25 to refer licensees to 
a similar reporting requirement in 10 
CFR 50.74(c) and require notification of 
operator incapacity only in case of 
permanent disability or illness; and 
eliminate the requirement for quarterly 
submittal of safeguards event logs 
presently contained in 10 CFR 
73.71(c)(2) and Appendix G to Part 73. 
EFFECTIVE DATE: April 13.1995. 
FOR FURTHER INFORMATION CONTACT: 
Naicm S. Tanious, Office of Nuclear 
Regulatory Research, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555. Telephone (301) 415-6103. 

SUPPLEMENTARY INFORMATION: 

Background 
On January 7, 1994, the Executive 

Director for Operations (EDD) sent to 
the Commission SECY-94-003, "Plan 
for Implementing Regulatory Review 
Group Recommendations.'.' The 
Commission .approved these 
recommendations for reducing 
regulatory burden on its Hcensees. This 
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-final rule is one of several rulemakings 
and other regulatory actions currently 
being developed by the NRC staff to 
implement the Regulatory Review 
Group recommendations to eliminntc 
duplicative or unnecessary reporting 
requirements. The NRC believes that 
this action will reduce the regulatory 
burden on NRC licensees without 
causing adverse effects on the protection 
of public health and safety. 
· On November 2: 1994 (59 FR 54843), 

the NRC published the notice of 
proposed rulemaking that reduces­
reporting requirements on licensees 
tinder Parts 50, 55, and 73. Specifically, 
the proposed amendments were 
intended to: (1) Eliminate the current 
requirement for licensees to submit 
summary reports of containment leakage 
rate tests to the NRC (10 CFR part 50-
appendix J), but preserve the 
requirements in§§ 50.72 and 50.73 
under which licensees currentty report 
any instances of leakage exceeding 
authorized limits in the technical 
specifications of the license; (2) revise 
10 CFR 55.25 to refer licensees to a 
similar reporting requirement in 10 CFR 
50.74(c) and require notification of 
operator incapacity only in case of 
permanent disability or illness; and (3) 
eliminate the requirement for quarterly 
submittal of safeguards event logs 
presently contained in 10 CFR 
73.71(c)(2) and Appendix G to Part 73. 
The public comment period expired 
December 19, 1994._ 

Analysis of Public Comments on the 
Proposed Rule 

The NRC received seven comments: 
one from Nuclear Energy Institute (NE!), 
an organization that represents the 
nuclear power industry, five from the 
nuclear power industry, and one from 
Ohio Citizens for Responsible Energy, 
Inc. (OCRE). The comments from NEI 
and the nuclear power industry are 
supportive of the proposed rule to 
reduce the reporting requirements. 
OCRE opposes the proposed rule.· 
However, all coinmenters believe that 
elimination 9f these reports will not 
adversely impact public health and 
safety. The following section addresses 

· the public comments received and 
provides NRC's response to them. 

Of the six comments received which 
favor the proposed rule, several of those 
endorsing the nile pointed out that the 
proposed -changes eliminate 
•unnecessary or redundant requirements 
and conserve both NRG and licensee 
resources. Two of the commenters felt 
that the NRC sliould assess additional 
reporting requirements to determine 
whether they can be eliminated or 
reduced.in frequency. As discussed in 

the background section of this 
rulemaking, the NRC has underway 
several regulatory activities to 
implement the Regulatory Review 
Group's recommendations to eliminat,i 
duplicative or unnecessary reporting 
requirements. This rulemaking is 
limited to tlm requirements set out in 
the proposed rulemaking. 

Licensees do not Need to Assemble ihe 
Summary Report 

One commenter from the nuclear 
power industry states that the 
requirement to generate but not submit 
a summary report for the containment 
leakage tests provides no additional 

, benefit and is an unnecessary burden 
since the summary report contains data 
readily available from other sources. 
The commenter suggests that the 
requirement to generate the summary 
report be eliminated. 

The NRC disagrees. The NRC believes 
that the results of containment leakage 
tests, the licensee analysis verifying the 
acceptability of the results, as well as 
any necessary interpretations of the 
results, is necessary information which 
might not be documented absent this 
documentation requirement. 
Furthermore, the assembly of a 
summary report will provide access by 
NRC inspectors and auditors to this 
information in a more timely fashion. 

Public.Participation in the NRG 
Regulatory Process Will Diminish 

_OCRE opposes the proposed rule 
because it believes that adoption of the 
rule will diminish the public"s access to 
information. OCRE states that the 
public's health and safoty is not the only 
factor to consider when NRC proposes 
to eliminate some licensee reports. 
Access to these reports, OCRE states, is 
vital for effective public participation in 
the regulatory process. 

To that end, OCRE has filed a petition 
for rulemaking with the NRC (59 FR 
30308, June 13, 1994). The purpose of 
the petition is to establish public right­
to-know provisions which would ensure 
public access to licensee-held 
information. 

ln each case where the NRC considers 
eliminating a reporting requirement, the 
NRC first considers the public health 
and safety impact of the proposed 
elimination. If there is no direct impact 
on public health and safety, the NRC 
also considers the reduced 
administrative burden on the licensee 
and the extent to which the proposed 
elimination will deprive the public nf 
important health and safety infomrntion. 
OCRE's comments have raised the 

. generic issue of the incremental and 
cumulative P.ffect of this and similar 
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rulemakings in depriving the public of 
access to licensee information that.was 
previously avaiiable from the NRC. In 
that regard, OCRE has directly presented 

· this issue to the Commission through its 
petition for rulemaking referenced 
above and the NRC finds that this 
generic issue is better addressed in the 
context of that petition, rather .than in 
individual rulemakings such as this one. 
The NRC also finds that the effect of this 
rulemaking will be to reduce the 
administrative burden on licensees and 
that the loss of the information in this 
particular case will not adversely affect 
the public interest in access to 
information regarding adequate 
protection of the public health and 
safety. 

Having considered all comments 
received and other input, the NRC has 
determined that the following final rule 
should be promulgated. 

Written Reports 
This final rule would not require 

additional written reports. On. the 
contrary, under this final rule, reporting 
will be reduced for all licensees under 
10 CFR Parts 50. 55, and 73. 

Criminal Penalties 
For purposes of Section 223 of the 

Atomic Energy Act of 1954, as amended, 
relating to willful violations of 
requirements notice is hereby given that 
these amendments are being adopted 
and promulgated pursuant to Sections 
161 b, 161i, or 1610 of the Act. 

Environmental Impact: Categorical 
Exclusion 

The NRC has determined that this 
final rule is the type of action described 
in the categorical exclusion 10 CFR 
51.22(c)(3)(iii). Therefore, neither an 
environmental impact statement nor an 
envirnnmental assessment has been 
prepared for this regulation. 

Paperwork Reduction Act Statement 
This final rule amends information 

col-lection requirements that are subject 
to the Paperwork Reduction Act of 1980 
(44 U.S.C. 3501 et seq.). These 
requirements were approved by the 
Office of Management and Budget, 
approval numbers 3150-0011, -0018, 
and-0002. 

Because the rule will relax existing 
information collection requirements, the 
annual public burden for this collection 
of information is expected to be reduced 
by approximately 20 hours per licensee. 
This reduction includes the time 
required for reviewing instructions. 
searching existing data sources, 
gathering and maintaining the data 
needed and completing and reviewing 
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the collection of information. Send 
comments regarding the estimated 
burden reduction or any other aspect of 
this collection of information, including 
suggestions for reducing this burden, to 
the Information and Records 
Management Branch (T-6 F33), U.S. 
Nuclear Regulatory Commission, 

· Washington, DC 20555-0001; and to the 
Desk Officer, Office of Information and 
Regulatory Affairs, NEOB-10202, 
(3150-0011. -0018, -0002), Office of 
Management and Budget, Washington, 
DC 20503. 

Regulatory Analysis 
The Commission has prepared a 

regulatory analysis on this final rule. 
The analysis examines the costs and 
benefits of the alternatives considered 
by the Commission. The Commission 
requested public comment on the draft 
regulatory analysis, but no comments 
were received. Therefore, no changes to 
the draft regulatory analysis have been -
made. The draft regulatory analysis is. 
adopted as the final regulatory analysis 
without change. The analysis is .-- · 
available for inspection in the NRC 
Public Document Room, 2120 L Street 
NW. (Lower Level), Washington.DC._ 

Regulatory Flexibility Certification 
In accordance with the Regulatory 

Flexibility Act of 1980, (5 U.S.C. 
605(b)), the Commission certifies that 
this rule will not have a significant 
economic impact on a substantial 
number of small entities. This final rule 

. affects the nuclear power reactors, 
research and test reactors, and some 
material licensees. The companies and 
organizations that own these plants do 
not fall within the scope of the 
definition of "small entities" set forth in 
the Regulatory Flexibility Act of the size 
standards established by the NRC (56 FR 
56671; November 6, 1991). 

Backfit Analysis 
The NRC has determined that the 

backfit rule,. 10 CFR 50.109, does not 
apply to this final rule because these 
amendments do not involve any -
provisions which would impose backfits 

. on licensees as defined in § 50_.109(a)(l). 
In addition, information collection and 
reporting requirements are not subject to 
the backfit rule. 

List of Subjects 

10 CFR Part 50 

Antitrust, Classified information, 
Criminal penalties, Fire ·protection, 
Intergovernmental relations, Nuclear 
power plants and·reactors, Radiation 
protection, Reactor sitin'g'criteria, 
Reporting and recordkeepirig 
requirements. · · 

10 CFR Part 55 

Criminal penalties, Manpower 
training programs, Nuclear power plants 
and reactors, Reporting and. 
recordkeeping req~irements. 

10 CFR Part 73 

Criminal penalties, Hazardous 
materials transportation, Export, Import, 
Nuclear materials, Nuclear power plants 
and reactors, Reporting and 
recordkeeping requirements, Security 
measures. 

60 FR 24549 
Published 5/9/95 
Effective 5/9/95 

Changes to NRG Apdresses and 
, Telephone Numbers 

See Part 2 Statements of Consideration 
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60 FR 36953 
Published 7/19/95 
Effective 8/18/95 

10 CFR Part 50 

RIN 3150-AF06 

Technical Specifications _ 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory · 
Commission (NRC) is amending its: 
regulations pertaining to technical 
specifications for nuclear power 
reactors. The rule codifies criteria for 
determining the content of technical 
specifications. Each licensee covered by 
these regulations may voluntarily use· 
the criteria as a basis to propose the 
relocation of existing technical· . 
specifications that do not meet any of 
the criteria from the facility license to 
licensee-controlled-documents. The 
vol~tary conversion of current 
technical specifications in this manner 
is expected to produce an improvement 
in the safety of nuclear power plants 
through a reduction in unnecessary 
plant transients and more efficient use 
of NRC and industry resources. 
EFFECTIVE DATE:,August 18, 1995. 
FOR FURTHER INFORMATION CONTACT: 

. Christopher I. Grimes, Chief, Technical 
Specifications Branch, Division of 
Project Support, Office of Nuclear 
Reactor Regulation, U.S. Nuclear · 
Regulatory Commission·, Washington, 
DC 20555;..ooo1, Telephone: (301) 415-. 
1161. 

SUPPLEMENTARY INFORMATION: 

Background 
Section 182a. of the Atomic Energy 

Act of.1954 (Act), as amended (42 
U.S.C. 2232), mandates the inclusion of 
technical specifications in lli:enses for· · 
the operation of production and 
utilization facilities. The Act requires 

· that technical specifications include 
information concerning the amount, 
kind, and source of special nuclear 
material; the place of use; and the 
specific characteristics of the facility. 
That section also states that technical 
specifications shall contain information 
the Commission requires through 
regulation to enable it to find that the 
utilization of special nuclear material 
will be in accord with the common 
defense and security and will provide 
adequate protection of public health and 
safety. Finally, that section requires · 
technical specifications to.be made a 
part of any license issued; 

The Commission promulgated § 50.36, 
"Technical Specifications," which 
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implements section 182a. of the Atomic 
Energy Act on December 17, 1968 (33 
FR 18610). This rule;delineates 
requirements for determining the 
contents of technical: specifications. 
Technical specifications, at a minimum, 
must set forth the specific 
characteristics of the facility and the 
conditions for its operation that are 
required to provide adequate protection 
of the health and safety of the public. 
Specifically, § 50.36 ,requires the 
following: : 

Each license authorizing operation of a 
production or utilization facility of a type 
described in§ 50.21 or§ 50.22 will include 
technical specifications. The technical 
specifications will be derived from the 
analyses and evaluation included in the 
safety analysis report, and amendments 
thereto submitted pursuant to § 50.34. The 
Commi~sion may include such additional 
technical specifications as the Commission 
finds appropriate. 

Technical specific;:ations cannot be 
changed by licensees without prior NRC 
approval. However,:since 1969, there 
has been a trend to~ard including in 
technical specifications not only those 
requirements derived from the ana~yses 
and evaluation in the safety analysis 
report but also essentially all othe~ 
Commission requirements governing the 
operation of nuclear power reactors. 
This extensive use of technical 
specifications was due in part to a lack 
of well-defined criteria (in either the 
body of the rule or in some other 
regulatory document! for wh~t sho~ld 
be included in technical specifications. 
·Since 1969, this use has contributed to 
the volume of technical specifications 
and to the several-fold increase in the 
number of license amendment 
applications to effect changes to _the 
technical specifications. It has diverted 
both NRC staff and licensee attention 
from the more important requirements 
in these documents to the extent that it · 
has resulted in an adverse but 
unquantifiable impact on safety. 

On March 30, 1982 (47 FR 13369), the 
NRC published in the Federal Register 
a proposed amendment to Part 50. The 
proposed rule would have revised 
§ 50.36, "Technical Specifications," to 
establish a new system of specifications 
divided into'two general categories. 
Only those specifications contained in 
the first general category as technical 
specifications would have become part 
of the operating license and would have 
required prior NRC approval for any 
changes. Those specifications contained 
in the second general category would 
have become supplemental 
specifications and;would not have 
required prior NRC approval for most 
changes. The NRC, review of the first 

· general category of specifications would 
have been the same as that currently 
performed for technical specification 
changes; which are amendments to the 
operating license. For the second 
category, "supplemental specifications," 
the licensee would have been allowed to . 

. make changes within specified 
conditions without prior NRC approval. 
The-NRC :would have reviewed these 
changes when they·~ere made an~ : . 
would have done so m a manner similar 
to that currently used for reviewing 

· design changes, tests, and experiments 
' performed under the provisions of 
: § 50.59. Because of difficulties with 
' defining the criteria for dividing the 
· technical specifications into the two 

categories of the p~oposed. ru~e and 
because of other higher pnonty 

' licensing work, the proposed · 
amendment was deferred. . 

1n the early 1980s, the nuclear 
industry and the NRC staff began 
studying whether the existing system of 
establishing technical. specification 
requirements for nuclear power plants 
needed improvement. During this. 
period, an·NRC task group known as the· 
Technical Specifications Improvement 
Project (TSIP) and a Subcommittee of 

; the Atomic Industrial Forum's (AIF's) 
: Committee on Rea'Ctor Licensing_and 

Safety performed two studies of this 
issue,t The overall conclusion of these 
studies was. that many improvements. in 
the scope and content of technical · 
specifications were.needed and·that a 
joint NRC and industry program should 
be initiated to implement these 
improvements. Both groups made 
specific·recommendations; these are 
summarized as follows: . 

(1) The NRC should adopt the criteri'a 
: for defining the scope of technical . 
; specifications proposed in the AIF and. 
· TSIP reports. Those criteria should then 

be used by the NRC and-each of the 
· nuclear steam supply system vendor· 

owners groups to completely rewrite 
and streamline the existing standard 
technical specifications (STS). This 
process would result in the transfer of 
many requirements from control by 

· technical specification requirements to 
' control by other mechanisms (e.g., the 

final safety analysis report (FSAR), 
. operating procedures, quality assurance 

(QA) plan) that would not require a 
license amendment or prior NRC 
approval when changes were needed. 

1 SECY-86-10, "Recommendations for Improving 
Technical Specifications," January 13, 1986, 
contains both "Recommendations for Improving 
Technical Specifications," NRC Technical 

: Specifications Improvement Project, September 30, 
· ·19e5, end "Technical Specifications 

improvements," AIF Subcommittee on Technical 
Speclficetionll Improvements, October 1, 1985. 
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The new STS should place greater 
emphasis on human factors principles 
in order to make the text of the STS 
clearer and easier to understand. The 
new STS should also improve the bases 
section of technical specifications, 
which gives the purpos~ for ~ach 
requirement in-the specification . 

(2) A parallel program of short-term 
improvements in both the scope and 
substance of the existing technical 
specifications should be initiated in 
addition to developing new STS as 
·stated in recommendation 1. 

On February 6, 1987· (52 FR 378~). the 
NRC published in the F.~dera~ Reg1S!er 
for public comment an Intenm·Pohcy 
Statement. on Technical Specification 
Improvements for Nuclear Power 
Reactors" (interim policy statement) 
containing proposed criteria in,response 
to recommendation 1. These cntena 
were generally derived from the criteria 
proposed in the AIF and TSIP reports. 
and were modified slightly on the basis 
of discussions between the NRC staff · 
and the industry. The public comm(lnt 
period for the interim policy statement 
expired on March 23, 1987. . 

The criteria were developed with the 
intention that they would apply to 
limiting conditions for operation 
(LCOs). The NRC staff belie".ed that the 
safety limits needed to ~emam . 
unchanged in the technical . . 
specifications because of their more 
direct link to protection of the physical 
barriers that guard against the . . 
uncontrolled release of radioactivity. At 
the time the criteria·were developed, the 
industry did not wish to addres~ 
administrative controls and design 
features in the effort to improve the . 
STS. Later, however, both the industry 
and the NRC staff realized that it would 
be beneficial to include upgraded 
administrative controls and design 
features in the improved STS, and these 
were handled separately from the · 
application of the criteria to the LCOs. 

The NRC bas developed a program for 
short-term improvements as. described 
in recommendation 2 (above). These are 
known as ".line-item" improvements 
and are generic improvements 
developed and promulgated by the NRC 
staff for voluntary adoption by 
licensees. 

Subsequently, improved vendor­
specific STS were developed and issued 
by the NRC in September. 1992. The 
improved STS were pubhshed as the 
following NRC reports: 

• NUREG-1430, "Standard Technical 
Specifications, Babcock and Wilcox 
Plants" 

• NUREG-1431, "Standard Technical 
Specifications, Westinghouse Plants" 
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• NUREG-1432, "Standard Technical 
Specifications, Coinbustion Engineering 
Plants" 

• NUREG-1433, "Standard Technical 
Specifications, General Electric Plants, 
BWR/4" 

• NUREG-1434, "Standard Technical 
Specifications, General Electric Plants, 
BWR/6" 

Copies of these NUREGs, as revised,· 
may be purchased from the 
Superintendent of Documents, U.S. 
Government Printing Office, by calling 
(202) 275-2060 or by writing to the 
Superintendent of Documents, U.S. 
Government Printing Office, PO Box 
37082, Washington, DC 20013-7082. 
Copies are also available from the 
National Technical Information Service, 
5825 Port Royal Road, Springfield, VA. 
22161. 

These improved STS were the result 
of extensive technical meetings and 
discussions among the NRC staff, 
industry owners groups, yendol'l!, and 
the Nuclear Management and Resources 
Council (NUMARC). · 

On July 22, 1993 (58 FR 39132), the 
Commission published a "Final Policy 
Statement on Technical Specifications 
Improvements for Nuclear Power 
Reactors" (final policy statement), 
which incorporated experience.and 
lessons learned since publication of the 
interim policy statement. The 
Commission has decided not to 
withdraw the final policy statement· 
because it contains detailed discussions 
of the four criteria and guidance. on how 
the NRC staff and licensees should 
apply the criteria. 

The interim policy statement 
identified three criteria to be used to 
define which of the current technical 
specification requirements should be 
retained or included in technical 
specifications and which LCOs could be 
relocated to licensee-controlled 
documents, as follows: 

Criterion 1: Installed instrumentation 
thatis used to detect, and indicate in 
the control room, a significant abnormal 
degradation of the reactor coolant 
pressure boundary. 

Criterion 2: A process variable, design 
feature, or operating restriction that is 
an initial condition of a design basis 
accident or transient analysis that either 
assumes the failure of or presents a 
challenge to the integrity of a fission 
product.barrier. 

Criterion 3: A structure, system, or 
component that is part of the primary 
success path and which fuI).ctions or 
actuates to mitigate a design basis 
accident or transient that either assumes 
the failure of or presen.ts a chalienge to 
the integrity of a fission product barrier. 

The interim policy statement.also 
stated that, in addition to structures, 
systems, and components captured by 
the three criteria, it was the 
Commission's policy that licensees 
retain in the technical specifications 
LCOs for a specified list of systems that 
operating experience and probabilistic 
risk assessment (PRA) had generally 
shown to be important to public health 
and safety. In the final policy statement, 
the Commission retained this thought as 
a fourth criterion as follows: 

Criterion 4: A structure, system,.or 
component which operating experience 
or probabilistic risk assessment has 
shown to be significant to public health 
and safety. 

As stated in the final policy 
statement, if a requirement meets any 
one of the four criteria, it should be 
retained or included in technical 
specifications; 

The final policy statement also 
. addressed comments received on the, 
interim poli~y statement and described 
th~ Commission's intent with regard to· 
use of the criteria and their codification 
through rulemaking. · 

This .final rule codifies the four 
criteria contained.in the final policy 
statement for defining the scope of LCOs 
in technical specifications. These 
criteria are intended to be consistent 
with the scope of technical 
specifications as st!l,ted in the Statement 
of Consideration for the final rule 
issuing § 50.36 (33 FR 18610, o·ecember 
17, 1968). The Statement.of 
Consideration discussed the scope of 
technical specifications as including the 
following: · 

In the revised system, emphasis is placed 
on two general classes of tech.nice! matters: 
(l) Those related to prevention of acciden\J;, 
and (2) those related to mitigation of the 
consequences of accidents. By systematic 
analysis and evaluation of a particular 
facility, each applicant is required to identify 
at the com1truction pennit stage those items 
that are directly related to maintaining the 
integrity of the physical barriers designed to 
contain radioactivity. Such items are 
expected to be the subjects of Technical 
Specifications in the operating license. 

The first of these two general classes 
of technical matters to be included in 
technical specifications is captured by 
Criteria 1, 4, and, to some extent, 
Criterion 2, in that they.address systems 
and process variables that alert the 
operator to a situation when accident 
initiation is more likely. The second 
general class of technical matters is 
explicitly addressed and captured by 
Criteria 2, 3, and 4. By applying the four 
criteria contained in thi~ rule, a licensee 
should capture the conditions for 
operation of its facility that are required 
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to meet the principal operative standard 
in Section 182a. of the Atomic Energy 
Act, that is, that adequate protection is 
provided to the health and safety of the 
public. . · 

The Commission recognizes that the 
four criteria carry a theme of focusing 
on the technical requiJ:ements for 
features of controlling importance to 
safety. Since many of the requirements 
are of significance to the health and 
safety of the public, this rule reflects the 
subjective statem~nt of the purpose of 
technical specifications expressed by 
the Atomic Safety and Licensing Appeal 
Board in Portland General Electric 
Company (Trojan Nuclear Plant), 
ALAB-531, 9 NRC 263 (1979). There, 
the Appeal Board interpreted technical 
specifications as being reserved for 
tht1se conditions or limitations upon 
reactor operation necessary to obviate 
the possibility of an abnormal situation 
or event giving rise to an immediate 
threat to the public health and safety . 

The Commission wishes to emphasize 
that this rule is intended to be 
consistent with the language of section 
182a. of the Atomic Energy Act, the 
current § 50.36 rule, and previous 
interpretations of the regulations. This 
rule merely clarifies the scope and 
purpose of technical specifications by 
identifying criteria which can be used to 
establish, more clearly, the framework 
for LCOs in technical specifications. 

The Commission believes that 
amending§ 50.36 to.include the four 
criteria contained in the final policy 
statement will codify a viable, 
potentially safety-enhancing and cost­
saving method for technical 
specification improvement. The 
Commission ·continues to encourage 
licensees to use the improved STS as 
the basis for plant-specific technical 
specifications. As stated in the final 
policy statement, the Commission will 
place the highest priority on requests 
based on the criteria for individual 
license amendments that are used to 
evaluate all of the LCOs for an 
individual·plant to determine which 
LCOs should be included in the 
technical specifications. Related 
surveillance requirements and actions 
would be retained for each LCO that 
remains in the technical specifications. 
Each LCO, action, and surveillance 
requirement should have supporting 
bases. Such requests would constitute 
complete conversions to the improved 
STS. 

In addition, the Commission will also 
entertain requests to adopt portions of 
the improved STS, _!3ven if the licensee 
does not adopt all STS improvements. 
These portions will include all related 
requirements and will be developed as 
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line-item improvements by the NRC 
staff when they are clearly generic in 
nature, when·there is evidence that a 
significant number of licensees could 
benefit from the improvement, and 
when the industry expresses interest in 
the improvement. The Commission 
encourages all licensees who submit 
· technical specification related 
submittals based on these criteria to 
emphasize human factors principles to 
the extent practical consistent with the 
fol'IIltlt and content of their current 
technical specifications. 

LCOs that do not meet any of the 
criteria, and their associated actions arid 
surveillan~e requirements, may be. 
proposed for relocatiQn from the 
technical specifications to licensee­
controlled documents, such as the 
FSAR. The criteria may be applied to 
either standard or custom technical 
specifications. The' Commission will 
also consider the criteria in evaluating 
future generic requirements for 
inclusion in technical specifications. 

The Commission expects that 
licensees, in-preparing their technical 
specificati1;,n subntjttals, will utilize-any 
plant-specific PRA or risk survey and 
any available literature on risk insights 
and PRAs. This material should be 
employed to strengthen the technical 
bases for-those provisions that remain in 
technical specifications, when 
applicable, and to indicate whether the 
provisions to be relocated contain 

· constraints of importance in limiting the 
likelihood or severity of the accident 
sequences that are commonly found to 
dominate risk. Similarly,.the NRC staff 
has and will contipue to employ risk 
insights in evaluating technical 
specifications subµiittals. 

~11 actdition to the use of PRA in 
Criterion 4 to determine the scope of . 
technical specifications, PRA has been 
.used as a·basis for a number of 
~h~vements to the content of 
t cal specifications over the last 
several years. The NRC staff bas 
appro:ved several relaxations in 
technical specification allowed outage 
times and surveillance test intervals 
which. were based on PRA. In addition, 
the NRC staff used PRA to develop 
screening criteria to evaluate all of the· 
changes in allowed outage times and 
surveillance test intervals that were 
made during the development of the 
improved STS. The industry and the 
NRC staff have used PRA to an even 
greater.extent in the development and 
review of the tecJ:mical specifications for 
advanced reactor designs. 

The industry and the NRC staff are 
currently exploring several new 
approaches to utilizing PRA for 
technical specification improvements 

including the use of on-line risk 
assessment tools. In addition, the 
industry and the NRC staff are using 
PRA to explore further improvements in 
technical specifications by examining 
the risks during shutdown and during 
the transition between modes of 
operation. As a part of this ongoing 
program of improving technical 
spi;icifications, the Commission will 
continue to consider methods to make 
better use of risk and reliability 
information for defining future generic 
technical specification requirements. 

During technical specification 
conversions, the staff will apply the 
backfit rule (§ 50.109) when adding new 
requirements from the improved STS to 
individual plant technical 
specifications, provided the licensee 
does not voluntarily accept the new 
requirements. If, however, the staff 
suggested additional changes are needed 
to make the licensee requested changes 
acceptable from the standpoint of 
adequate protection or compliance with 
NRC regulations, § 50.109(a)(2) and 
§ 50.109(a)(3) do not apply and the 
.request may be denied without the 
additional items. 

Summary of Public Comments 
The Commission received three letters 

commenting on the proposed rule. Each 
letter contained several comments. 

One commenter representing the 
commercial nuclear industry expressed 
concern that there is insufficient 
regulatory guidance ·on how the NRC 
staff intends to implement this rule with 
respect to the fourth criterion · 
(§ 50.36(c)(2)(ii)(D)). The commenter 
believes that this rule should not be 
modified until the NRC and the industry 
have reached a common miderstanding 
of the application, tlueshold, and intent 
of Criterion 4. The commenter stated, ''It 
is our view, and the Commission 
apparently recognizes, that this criterion 
gc,>es beyond the adequate protection 
standard for publi~ health and safety 
and license compliance purposes 
embodied in the first three criteria." 

Similar to this comment on the 
proposed rule, the Advisory Committee 
on Reactor Safeguards (ACRS) 
commented in a June 18, 1993, letter to 
the Chairman that the NRC staff needs 
to provide more detailed guidance on 
the definition of "significant to public 
health and safety," as it is used in 
Criterion 4. 

Criterion 4 is intended to capture 
those constraints that probabilistic risk 
· assessment or operating experience 
show to be significant to public health 

. and safety, consistent with the 
Commission's PRA Policies. The level of 
significance either would need to be 
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such that it justified including the 
constraints in the technical 
specifications to ensure adequate 
protection of the public health and 
safety or that the addition of such 
constraints provides substantial 
additional protection to the public 
health and safety. · 

The Commission identified four 
systems that meet Criterion 4 in the 
final policy statement based on previous 
qualitative reviews of operating 
experience and risk. They are reactor 
core isolation cooling/isolation 
condenser, residual heat removal, 
standby liquid-control, and recirculation 
pump trip. The Commission recognizes, 
however, that other structures, systems, 
or components may meet this criterion. 
Plant- and design-specific PRAs have 
yielded valuable insight to unique plant 
·vulnerabilities not fully recognized in 
the safety, design basis accident, or · 
transient analyses. · 

The NRC's current regulatory 
requirements are largely based on 
deterministic engineering criteria 
involving the use of multiple barriers 
and defense in depth. Recently, the NRC 
staff has formulated a comprehensive 
plan for the application of PRA 
technology and insights throughout the 
agency. It is expected that the PRA 
Implementation Plan will serve as the 
framework for continued and future 
applications of PRA at the NRC. 
Implementation ofthis plan will 
increase the systematic use of risk 
nssossll)ent techniques. To ensure 
consistent and appropriate decision­
making that incorporates PRA methods 
and results,it is important that coherent 
and clear application guidelines are 
applied. As part of the PRA · 
Implementation Plan, such guidelines· 
will be established (incorporating safety. 
goals and backfit rule consi_derations) 
that address the interdependence of 
probabilistic risk and deterministic 
engineering principles. The process of 
developing these guidelines will involve 

· communications among the NRC staff, 
the nuclear industry, and the public to 
ensure that all parties understand the 
role of PRA methods and results in 
NRC's risk management efforts. The 
NRC staff anticipates that, as it gains 
experience with the development and 
use of such PRA application guidelines, 
it will be better able to refine such­
phrases as "significant to public health 
and safety," and other phrases that are 
used in many of the Commission's 
regulations. 

The Commission could delay 
publication of this final rule until the. 
PRA application guidelines are in place . 
However, the Commission believes that 
the experience gained while using the 
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criteria under the interim and final 
policy statements combined with the 
limitations imposed on the NRC staff by 
the backfH rule provide assurance that, 
in the interim, the stafrs use of Criterion 
4 to apply PRA to technical 
specification content will be properly 
controlled. The Commission has · 
concluded that it is appropriate to 
publish this final rt,1le, which provides 
the framework for technical 
specifications, at this time. 

· One commenter stated thai the PRA 
portion of the fourth criterion should be 
clarified to include only those 
equipment items important to risk­
significant sequences as defined in 
Generic Letter 88-20, "Individual Plant 
Examination for Severe Accident 
Vulnerabilities," Appendix 2, and 
reported in licensees' individual plant 
examination (IPE) reports. 

The IPE program nas resulted in 
commercial reactor licensees using risk­
assessment methods.to identify plant­
specific severe accident vulnerabilities. 
Since submittal of their IPE reports, .. 
many licensees have enhanced their 
plant-specific PRAs and have gained 
additional insights into unique plant 
vulnerabilities. These additional 
insights from PRAs are being used by 
licensees in such areas as 
implementation of the maintenance 
rule. 

As stated in the Commission's 
"Proposed Policy Statement.on the Use 
of Probabilistic Risk Assessment · · 
Methods in Nuclear Regulatory 
Activities," the'use of PRA technology 
should be increased in all regulatory 
matters to the extent supported by the 
state of the art in PRA methods and data 
and in a manner that complements the 
NRC's deterministic approach and 
supports the NRC's traditional defense­
in-depth,philosophy. The Commission 
will continue to apply PRA to technic;al 
specifications in accordance with its 
proposed policy statement on the use of 
PRA. In addition, guidance for specific 
applications cir classes of applications 
will be developed under the PRA · . 
Implementation Plan. The Commission 
believes this is a more appropriate 
means to define how Criterion 4 will be 
used in practice, rather than to limjt the 
structures, system.s, and compo:nents 
captured by Criterion 4 to those items 
important to risk-significant sequences 
as defined in Generic Letter 88-20, 
Appendix 2, and reported in licensees' 
IPE reports; The Commission belie.ves 
that this process will provide the NRC 
staff and the industry with additional 
risk insights, beyond those identified 
through the IPE program. 

The same commenter said that the 
operating experience portion of the 

fourth criterion should be deleted 
because it is subjective and because no 
equipment would satisfy only that 
portion of the fourth criterion arid none 
of the other criteria. 

While operating experience is an 
important part of PRA, not all PRA 
models are sophisticated enough to 
capture all operating experience. The 
Commission believes· that operating 
experience can play an important role in 
determining the safety significance of 
structures, systems, and components 
and that there will be no adverse impact 
by including operating experience as . 
part of Criterion 4. 

One commenter emphasized that the 
development of implementation 
guidance, especially with respect to 
Criterion 4, should be consistent with 
the implementation guidance of the 
maintenance rule. · 

As stated previously, the Commission 
believes that the improved STS, the 
final policy statement, the backfit rule 
(§ 50.109), and the statement of 
consideration for this rule contain 
sufficient guiqance on implementation 
of the criteria to proceed with 
rulemaking. Supplementary guidance 
will continue to be provided to the NRC 
staff that will support the process for 

- implementing the four criteria on both 
a generic and plant-specific basis, and 
will be publicly available. The NRC staff 
will ensure that any guidance 
documents that relate to the 
implementation of the four criteria will 
be consistent with the implementation 
guidance of the maintenance rule along 
with the guidance for other rules 
promulgated by the Commission. 

One commenter expressed a concern 
With respect to the level of PRA 
information necessary to support the 
relocation of existing technical 
specifications which do not meet the 
first three criteria. 

If a technical specification provision 
does not meet any of the first three 
criteria, and if the current PRA 

. knowledge or operating experience does 
not identify the structure, system, or 
component as risk significant, the NRC 
staff will not preclude relocating such 
technical specifications. The level of 
PRA information necessary to support 
relocation would be considered as part 
of the overall review of the supporting 
basis for the proposed change. The 
Commission expects that licensees will 
utilize PRA insights to indicate whether 
the provisions to be relocated contain 
constraints of importance fn litniting the 
likelihood or severity of the nccidont 
sequences that are commonly found to 
dominate risk. 

One commenter stated that the 
implementing guidance needs to be 
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, clear on how the proposed criteria 
would be used to determine if new 
requirements are to be incorporated into 
technical specifications. 

The Commission believes that the 
improved STS, the final policy. 
statement, the backfit rule(§ 50.109), 
and the statement of consideration for 
this rule contain sufficient guidance on 
implementation of the criteria. The staff' 
will also ensure that application of the 
criteria to new requirements is 
consistent with the guidance in the draft 
"Regulatory Analysis Guidelines," 
Revision 2, published in August 1993 
(NUREG/BR-0058), and the final 
version of Revision 2 when it is 
approved by the Commission. In 
addition.the NRC has recently 
published NUREG/CR-6141, 
"Handbook of Methods for Risk-Based 
Analyses of Technical Specifications," 
December 1994, which summarizes 
systematic risk-based methods to 
improve various aspects of technical 
specification requirements. The 
handbook was developed through 
research sponsored by the NRC and will 
be used as a reference document to 
assist the NRC staff in reviewing 
licensees' risk-based analyses submitted· 
as part of the bases for proposed · · 
changes in facility technical 
specifications. This guidance will be . 
updated periodically to incorporate 
lessons learned and changes in the state · 
of the art, will help ensure the criteria 
are applied in a consistent and 
controlled manner, and will be publicly 
available. As stated above, as part of the 
PRA Implementation Plan, PRA 
application guidelines ~ill be. 
established (incorporating safety goals 
and backfit rule considerations) that 
address the interdependence of 
probabilistic risk and deterministic 
engineering principles. As these 
application guidelines develop, they 
will progressively be used to provide 
guidance to the NRC staff on the use of 
the criteria contained in this rule and 
the application of the backfit rule to 
new regulatory requirements. 

One commenter stated that the same 
or similar criteria to those in the rule 
should also be applied to 10 CFR 
50.36(c)(3), (4), and (5), so that 
surveillance requirements, design 
features, and administrative controls 
which do not provide the necessary 
"adequate protedtion of the health and 
safety of the public" can be relocated to 
other licensee-controlled documents. 

With respect to§ 50.36 (c)(3), 
"Surveillance Requirements," the 
Commission stated in the final policy 
statement that appropriate surveillance 
reqµirements and actions should be 
retained for each LCO which remains or 
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is included in the technical 
specifications. 

The criteria in § 50.36(c)(2) apply to 
safety functions. Therefore, the 
Commission does not believe that these 

· criteria can be appropriately applied to 
the 'types of requirements found in the 
"design features" and ''administrative 
controls" sections of the technical 
specifications. The NRC staff has, 
however, been pursuing separate 
improvements to these requirements, in 
cooperation with industry, using the 
intent of the criteria to identify the 
optimum set of requirements in each of 
these areas and to eliminate redundancy 
to other regulations consistent with the 
minimum requirements of§ 50.36 and 
the Atomic Energy Act, as amended. 

One commenter stated that the 
removal of items from plant technical 
specifications may decrease 
enforceability and licensee attention to 
safety. 

The Commission does not agree that 
the removal of items from plant 
technical specifications will decrease 
licensee attention to safety. On the 
contrary, the Commission believes that 
implementation of the criteria contained 
in this rule will produce an 
improvement in the safety of nuclear 
power plants through.the Use of more 
operator-oriented technical 
specifications, i~proved technical 
specification bases, reduced action 
statement induced plant transients, and 
more efficient use of NRC and industry 
resources. Clarification of the scope and 
purpose of technical specifications has 
provided useful guidance to both the 
NRC and industry and has resulted in 
improved technical specifications that 
are intended to focus licensee and plant 
operator attention on those plant 
conditions most important to safety. 

The Commission also does not agree 
that the removal of items from plant 
technical specifications will have any 
adverse impact on the NRC's ability to 
take enforcement action on safety­
significant issues. The improved STS 
are intended specifically to focus on the 
operating plant parameters and 
associated surveillance criteria of safety 
significance. The Commission requires 
compliance with technical 
specifications, and expects adherence to 
commitments contained in licensee­
controlled documents. Violations and 
deviations will, as in the past, be 
handled in accordance with tho NRC 
enforcement policy in 10 CFR Part 2, 
Appendix C. Any changes to a licensee's 
technical specifications to apply these 
criteria will be made by the license 
amendment process prior to 
implementation. 

When a licensee elects to apply these 
criteria, some requirements are 
relocated from technical specifications 
to tlre FSAR or to other licensee­
controlled documents. Licensees are to 
operate their faoilities in conformance 
with the descriptions of their facilities 
and procedures in their FSAR. Changes 
to the facility or to procedures described 
in the FSAR are to be made in 
accordance with 10 CFR 50.59. The 
Commission will talce appropriate 
enforcement action to ensure that 
licensees comply with 10 CFR 50.59. 
Changes made in accordance with the 
provisions of other licensee-controlled 
documents (e.g., QA plan, security plan) 
are subject to the specific requirements 
for those documents. Nothing in this 
rule limits the authority of the NRC to 
conduct necessary inspections and to 
take appropriate enforcement action 
when regulatory requireme1~ts or 
commitments are not met. 

The same commenter stated that the 
removal of items from plant technical 
specifications will diminish public 
participation rights in the regulation of 
operating nuclear power plants by 

· diminishing the universe of potential 
oporatin_g license amendment cases. 

Any changes to a licensee's technical 
specifications to apply these criteria 
will be made by the license amendment 
process before implementation. The 
review of each license amendment will 
involve an opportunity for public 
participation. One of the goals of the 
technical specifications improvement 
program was to make more efficient use 
of NRC and industry resources by 
focusing attention on those plant 
conditions most important to safety and, 
in turn, reducing the number of license 
amendment requests. Since 1969, there 
has been a trend toward including in 
technical specifications not only those 
requirements derived from the analyses 
and evaluations included in the safety 
analysis report but also essentially all 
other Commission requirements 
governing the operation of nuclear 
power reactors. This extensive use of 
technical specifications is due in part to 
a lack of well-defined criteria (in either . 

· the body of the rule or in some other 
regulatory document) for what should 
be included in technical specifiGations. 
This has contributed to the volume of 
technical specifications and to the 
several-fold increase, since 1969, in the 
number of license amendment 
applications to effect changes to the 
technical specifications. It has diverted 
both NRC staff and licensee attention 
from the more important requirements 
in these documents to the extent that it 
has resulted in an adverse but 
unquantifiable impact on safety. 
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The commenter found it curious that 
an industry and an agency that claim to 
be able to quantify the risks of nuclear 
power are unable to quantify this impact 
on safety, and stated, "Perhaps if it is 
unquantifiable, the alleged adverse 
impact does not really exist." 

The Corrmission agrees that there are 
limitations and uncertainties in the 
ability to quantify the impact on safety 
described above. Uncertainties exist in 
any regulatory approach and these 
uncertainties are derived from 
knowledge limitations. A probabilistic 
approach has exposed some of these 
limitations and yielded an improved 
framework to better focus and assess 
their significance and assist in 
developing a strategy to accommodate 
them in the regulatory process. The 
Commission does not intend, however, 
to let these limitations prevent it from 
talcing steps to improve the regulations 
in a manner that will have substantial 
safety benefits. The Commission 
believes the public will be better served 
by focusing both NRC and industry 
attention on the most safety-significant 
items. 

The NRC staff has made three changes 
to this rule since it was published in its 
proposed form. The first change was 
made in order to maintain consistency 
with other NRC staff end Commission 
documents that have been issued since 
this rule was publishe~ in its proposed 
form. In § 50.36(c)(2)(ii)(D), the term 
"probabilistic safety assessment" hes 
been changed to "probabilistic risk 
assessment.'' 

The second and third changes are in 
§ 50.36(c)(2)(iii). The beginning of the 
first sentence was changed to read, "A 
licensee is not required to propose to 
modify technical specifications * * *" 
rather than "A licensee is not required 
to modify technical specifications 
* * *" This change was made to clarify 
that a licensee would be required to 
modify their technical specifications if 
the Commission determined that a new 
requirement was necessary in 
accordance with the. backfit rule and the 
new requirement met one of the four 
criteria contained in § 50.36(c)(2)(ii). 

The third change is the deletion of the 
last sentence in § 50.36(c)(2)(iii). The 
sentence read, "However, for technical 
specification amendments a licensee 
proposes after August 18, 1995, the 
criteria in paragraph (c)(2)(ii) of this 
section provide an acceptable scope for 
limiting conditions for operation." This 
sentence was deleted because it did not 
add or modify any requirements and the 
thought is adequately expressed in this 
statement of consideration. 
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Finding of No Significant 
Environmental Impact: Availability 

The Commission has determined 
under the National Environmental 
Policy Act of 1969: as amended, and the 
Commission regulations in Subpart A of 
Part 51, that this final rule is not a major 
Federal action significantly affecting the 
quality of the human environment and 
will not degrade the environment in any 
way. Therefore, the Commission 
concludes that there will be no 
significant impact on the environment 
from this rule. This discussion 
constitutes the environmental 
assessment and finding of no significant 
impact for this rule; a ·separate 
assessment has not been prepared. 

Paperwork Reduction Act Statement 

This final rule does not contain a new 
or amended information collection 
requirement.subject to the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3501 
et seq.). Existing requirements were 
approved by the Office of Management 
and Budget, approval number 3150-
0011. . 

Regulatory Analysis 
The Commission has determined that 

a regulatory analysis is not required for 
this rule. The Commission believes that 
the intent of the regulatory analysis has 
been met through the extensive 
consideration given to the development 
of the "Final Policy Statement on 
Technical Specifications Improvements 
for Nuclear Power Reactors" and the 
improved STS, both of which gave the 
public an opportunity for comment. In 
addition, the determination that no 
regulatory analysis is necessary was 
noted in the FederalRegister Notice for 
the proposed rule, and the NRC received 
no comments on this issue. 

The criteria being added to § 50.36 are 
the same as those contained in the final 
policy statement and have been used by 
the NRC and the nuclear power industry 
to define the content of technical 
specifications since September 1992. 
The rule does not impose any 
requirements but, rather, allows nuclear 
power reactor licensees to voluntarily 
use the criteria to relocate existing 
technical specifications that do not meet 
any of the criteria to licensee-controlled 
documents, The NRC staff also uses 
these criteria to determine whether 
technical specifications arc. appropriate 
to provide regulatory control over new 
requirements or positions that have 
been justified consistent with the backfit 
rule. 

The Commission considered the need 
for and consequences of this action 
when it made the decision not only to 

publish the criteria in the final policy 
statement but also to codify the criteria 
through rulemaking. Appropriate 
alternative approaches to this action 
have been identified and analyzed over 
the life of the Technical Specifications 
Improvement Program, beginning with 
an earlier attempt to define the content 
of technical specifications through 
rulemaking. As described in the 
background discussion, the Commission 
published a proposed amendment to 
§ 50.36 (47 FR 13369) on March 30, 
1982. However, because of difficulties 
with defining criteria for technical 
specifications and because of other 
higher priority licensing work, the rule 
change was deferred. In February 1987, 
the Commission published an "Interim 
Policy Statement on Technical 
Specification Improvements for Nuclear 
Power Reactors," and in July 1993, 
published the final policy statement. 
During its review of the final policy 
statement, the Commission concluded 
that the four criteria should pe codified 
in a rule. Thus, alternative approaches 
to regulatory objectives have l:ieen 
identified and analyzed, and the 
Commission has decided that there is no 
preferable alternative to codifying the 
four criteria in a rule. With regard to 
evaluation of values and impacts of 
alternatives, the Commission believes 
there is no difference in the values or 
impacts of applying the criteria under 
the final policy. statement or through a 
rule, ·except that the criteria are more 
readily available to future users in a rule 
rather than in a policy statement. 

Regulatory Flexibility Certification 

In accordance with the Regulatory 
Flexibility Act of 1980 (5 U.S.C. 605(b)), 
the Commission certifies that this final 
rule does not have a significant 
economic impact on a substantial 
number of small entities. This rule 
affects only the licensing and operation 
of nuclear power plants. The companies 
that own these plants do not fall within 
the scope of the definition of"small 
entities" as given in the Regulatory 
Flexibility Act or the Small Business 
Size Standards in regulations issued by 
the Small Business Administration at 13 
CFR part 121. 

Backfit Analysis 

The NRC has determined that the 
backfit rule, § 50.109, does not apply to 
this final rule and, therefore, a backfit 
analysis is not required for this final 
rule because these amendments do not 
involve any provisions that would 
impose backfits as defined in 
§ 50.109(a)(l). 
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List of Subjects in 10 CFR Part 50 

Antitrust, Classified information, 
Criminal penalties, Fire protection, 
Intergovernmental relations, Nuclear 
power plants and reactors, Radiation 
protection, Reactor siting criteria, 
Reporting and recordkeeping 
requirements. 

For the reasons given in the preamble 
and under the authority of the Atomic 
Energy Act of 1954, as amended, the 
Energy Reorganization Act of 1974, as 
amended, and 5 U.S.C. 552 and 553, the 
NRC is adopting the following 
amendment to Part 50. 

60 FR 49495 
Published 9/26/95 
Effective 10/26/95 

10 CFR Part 50 . 

RIN 3150-AFOO 

Primary Reactor Containment Leakage 
Testing for Water-Cooled Power 
Reactors 

AGENCY: Nuclear Regulatory 
. Commission. 
. ACTION: Final rule; . 

SUMMARY: The Nuclear Regulatory · 
Commission is· amending its regulations 
to provide a performance-based option 
for leakage-rate testing·of containments 
of light-water-cooled nuclear power · 
plants. This option is available for_ 
voluntary,'adoption by licensees in lieu 
of compliance with the prescriptive 

· requirements contained in the current · 
regulation. This action improves the. 
focus of the regulations by eliminating 
prescriptive requirements that are .. · 
marginal to safety. The final rul~ allows 
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tes(intervals to be ~d-on system and. · list also selected Appendix J a~ a 
component performanCl!·&nd provides . potential candidate for modification. 
licensees greater flexibility for cost- The NRC published in the Federal 
effectiye implementation methods of Register, for cOJnment, a proposed 
regulatory safety obje~ves. · · · . .revision to Appen4ix J on October 29, 
EFFECTIVE DATE: Oct_.ober 26, 1995. . · 1986 (5l FR 3Q538),to update 

. . 
. FOR FURTHER INFORMATION CONTACT: Dr. 
Moni Dey, Office of Nuclear_Regulatory 
Research/U.S. Nuclear Regulatory 
CommiB8ion;Washington, DC 20555, 
telephqne (301) 415-6443,·e-mail 
nikd~.gov .· · 

1 
•· • 

SUPPLEMENTARYlNFORMATION: . 

B41ckground.,-Developnient of Proposed 
Rule · · 

acceptance criteria and test methods 
based o~ experience in applying the 
existing requirements and advances in 
co_ntainment leak testing methods, to 
~solve interpretive questions, and to 
reduce the number of exemption 
requests. This proposed ·rule was 
withdrawn from further consideration · 
and superseded with a more 
comprehensive revision of Appendix J. 

Tlie NRC published a notice in the 
Federal Register on February 4, 1992 

NRC's Marginal-to-~afety Program (57 FR 4166), presenting its conclusion 
that Appendix J was a candidate whose 

In 1984, the NRC staff initiated a requirements may be relaxed or 
program to make regulatory eliminated based on cost-benefit 
requirements more efficient by considerations. On the basis of NRC 
eliminating those with marginal impact staff analyses of public comments on the 
on safety. The NRC'~ initiative to proposal, the Commission approved and 
eliminate requirements marginal to announced on November 24, 1992 (57 
safety recognims both the dynamic FR 55156) its plans to initiate 
nature of the regulatory process and that rulemak.Qig for developing a 
the importance and safety contribution performance-oriented and risk-based 
of some existing regulatory regulation for containment leakage-
requirements may not have been testing requirements. On January 27, 
accurately predicted when adopted or. 1993, (58 FR 6196) the NRC staff 
may have diminished With time. The . pu~lished a general framework for 
availability of new technical · developing pepormance-oriented and 
information and methods justify a . risk-based regulations and; at a public 
review and modification of existing workshop on April 27 and 28, 1993, 
requirements. ' invited discussions of specific.proposals 

The NRC solicited comments from for modifying·containment leakage- . 
industry on specific regulatory testing ~ants. Industry and. . 
requirements iµid associated regulatory· · public commenl!> on the proposals, and.: 
positions th~ needed l'etlValuation. The,. oth~rmcommendatimis and·innovative 

· Atomic Industrial Forum conducted a . · ideas raised at the. public workshop; ·. 
survey providing:most of-industry's. were documented in the.proceedings of 

.input, publishe~ fo~ the NRC as ·the workshop (NUREG/CP-0129, 
NUREG/CR-4330 1, "Review of Light September 1993). ~pecifically, the NRC · 
Water Reactor Regulatory · concluded that the allowable 
Requirements,".Vol. 1, April 1986. A containment leakage rate utilized in 
list of 45 candidates for potential · containment testing may be increased 
regulatory modification were identified. and other Appendix J requirements 
The NRC's.review of the list selected · need not be as prescriptive a.s the· 
Appendix J a~ one of seven areas current requirements. To increase 
requiring further analysis (NUREGiCR- flexibility, the detailed and prescriptive 
4330, Vols .. 2 and 3; dated June 1986 technical requirements contained in 
and 1$.y 1987). The NRC also, · Appendix J regulations could be . 
conducted a survey ofits staff on.the improved .and replaced with . 
same issue. The NRC staff survey · perform~ce-based requirements. and 
identified 54 candi\lates for regulatory supporting regulatory guides; The . 
modification, a number of which were · regulatory guides would allow · 
previously identified in the industry · alternative approaches, although 
survey. The NRC's assessment of this · · compliance with existing regulatory 

'Copies of NUREGs may be purchased from the· 
Superintendent of Doc11111ents, 'U.S. Government 
Printing Office, P.O. Box 37082, Washington, DC 
20013-7082. Copies are also available from the 
National Technical Information Service. 5285 Port 
Royal Road, Springfield, VA 22161. A copy is . 
available for inspection and/or copying in the NRC 
Public Document R09m,'2120 L Street, NW. (Lower 
Level), Washington, rx;:. · . . . . . 

· requirements would continue to be 
acceptable; The performance-based 
requirements would reward superior 
operating practices. · 

The. present rulemaking is part of this 
overall effort and initiative for . 
eliminating requirements that are 
marginal to safety and is guided by.the 
policies,.framework and criteria for the 
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program. A more comprehensive 
proposed rule than that proposed in 
1986 that accounts for the latest 
technical information and regulatory 
framework, using performance-oriented 
and risk-based approaches, was 
published by the NRC in the Federal. 
Register on February 21, 1995. The 
public comment period for the proposed 
rule closed May 8, 1995. 

NRC's Regulatory Improvement Program 
The NRC's marginal-to-safety 

initiative is part of a broader NRC 
initiative for regulatory improvement. 
Through its Program for Regulatory 
Improvement, the NRC has 
institutionalized an ongoing effort to 
eliminate requirements marginal to 
safety and to reduce the regulatory 
burden on its licensees. The NRC stafrs 
plan, summarized in SECY-9~90, 
dated March 31, 1994, satisfies the · 
requirement for a periodic review of 
existing regulations given in Executive 
Order 12866 of September 30, 1993. 
This plan was approved by: the 
Commission on May 18, 1994. The 
Regulatory Improvement Program is 
aimed at the fundamental principle 
adopted by the Commission that all 
regulatory burdens must be justified and 
that its regulatory process must be 
efficient. In practice, this means the 
elimination or modification of 
requirements for which burdens are not 
commensurate with their safety · 
significance. The activities of the 
Regulatory Improvement Program 
should result in enhanced regulatory 
focus in areas that are more safety 
significant. As a result, an overall net 
increase in safety is expected from the 
program. · 

The Regulatory Improvement Program 
will include, whenever feasible and 
appropriate, the consideration of 
performance-oriented and risk-based 
approaches. The program will review 
requirements or lice~e conditions that 
are identified as a significant burden on 
licensees. If review and arialysis find 
that the requirements are marginal to 
safety, they will be eliminated or · 
relaxed. By performance-oriented, the 
NRC means establishing regulatory 
objectives without prescribing the 
methods or hardware necessary to 
accomplish the objective, and allowing 
licensees the flexibility to propose cost­
effective methods for implementation. 
By risk-based, the NRC me~s 
regulatory approaches that use 
probabilistic risk analysis (PRAr as the 
systematic framework for developing or 
modifying requirements. 

In institutionalizing the Regulatory 
Improvement Program and adopting a 
performance-based regulatory approach, 
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the NRC has formulated the following 
framework for revisions to its 
regulations: 

(1) The new performance-based 
regulation will be less prescriptive and 
will allow licensees the flexibility to 
adopt cost-effective methods for 
implementing the safety objectives of 
the original rule. 

(2) The regulatory safety objectives 
will be derived, to the extent feasible 
and practical, from risk considerations 
with appropriate consideration of 
uncertainties, and will be consistent 
with the NRC's Safety Goals. 

(3) Detailed technical methods for 
measuring or judging the acceptability 
of a licensee's performance relative to 
tho regulatory safety objectives will be, 
to the extent practical, provided in 
industry standards and guidance . 
documents which are endorsed in NRC 
regulatory guides. 

( 4) The new regulation will be 
optional for current licensees so that 
licensees can decide to remain in 
compliance with current regulations. 

(5) The regulation will be supported 
by necessary modifications to, or 
development of, the full body of 
regulatory practice including, for 
example, standard review plans, 
inspection procedures, guides, and 
other regulatory documents. 

(6) The new regulation will be 
formulated to provide incentives for 
innovations leading to improvements in 
safety through better design, 
construction, operating, or maintenance 
practices. 

Current Appendix J Requirements 

Appendix J to 10 CFR Part 50, · 
"Primary Reactor Containment Leakage 
Testing for Water-Cooled Power 
Reactors," became effective on March 
16, 1973. The regulatory safety objective 
of reactor containment design is stated 
in 10 CFR Part 50, Appendix A, 
"General Design Criteria for Nuclear 
Power Plants," Criterion No. 16, 
"Containment Design." GDC Criterion 
16 mandates "an essentially leak-tight 
barrier against the uncontrolled release 
of radioactivity to the environment 
* * *" for postulated accidents. 
Appendix J to 10 CFR Part 50 
implements, in part, General Design 
Criterion No. 16 and specifies 
containment leakage-testing 
requirements, including the types of 
tests required. For each type of test 
required, Appendix J specifies how the 
tests should be conducted, the 
frequency of testing, and reporting 
requirements. Appendix J requires the 
following types of containment leak 
tests: 

(1) Measurement of the containment 
integrated leakage rate (Type A tests, 
often referred to as ILRTs). 

(2) Measurement of the leakage rate 
across each pressure-containing or · 
leakage-limiting boundary for various 
primary reactor containment 
penetrations (Type B tests). 

(3) Measurement of the containment 
isolation valves leakage rates (Type C 
tests). · 

Type B and C tests are referred to as 
local leakage-rate tests (LLRTs). 

Leak-Tightness Requirements 

Compliance with 10 CFR Part 50, 
Appendix J, requirements is determined 
by comparing the measured 
containment leakage rate with the 
maximum allowable leakage rate. 
Maximum allowable leakage rates are 
calculated in accordance with 10 CFR 
Part 100, "Reactor Site Criteria," and are 
incorporated into the technical 
specifications. Typical allowable 
leakage rates are 0.1 percent of 
containment volume per day for 
pressurized water reactors (PWRs) and 
one volume percent per day for boiling 
water reactors (BWRs). 

Tes.t Freqw;mcy Requirements 

Schedules for conducting 
containment leakage-rate tests are 
specified in Appendix J for both 
preoperational and periodic tests. 
Periodic leakage-rate test schedules are 
as follows: 

Type A Tests 

(1) After the preoperational leakage­
rate test, a set of three Type A tests must 
be performed at approximately equal 
intervals during each 10-year service 
period. The third test of each set must 
be conducted when the .plant is shut 
down for the 10-year plant in-service 
inspection. 

·. (2) The performance of Type A tests 
must be limited to periods when the 
plant facility is nonoperational and 
secured in the shutdown condition 
under administrative control and in 
accordance with the safety procedures 
defined in the license. 

(3) If any periodic Type A test fails to 
meet the applicable acceptance criteria, 
the test schedule applicable to 
subsequent Type A tests will be 
reviewed and approved by the 
Commission. If two consecutive 
periodic Type A tests fail to meet the 
app1icable acceptance criteria, a Type A 
test must be performed at each plant 
shutdown for refueling or 
approximately every 18 months, 
whichever occurs first, until two 
consecutive Type A tests meet the 
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acceptance criteria, after which time the 
regular retest schedule may be resumed. 

Type B Tests 
(1) Except for airlocks, Type B tests 

must be performed during reactor 
shutdown for refueling, or other 
convenient intervals, but.in no case at 
intervals greater than 2 years. If opened 
following a Type A or B test, 
containment penetrations subject to 
Type B testing must be tested prior to 
returning the reactor to an operating 
mode requiring containment integrity. 
For primary· reactor containment 
penetrations employing a continuous 
leakage monitoring system, Type B tests, 
except for tests of airlocks, may be 
performed at every other reactor· 
shutdown for refueling but in no case at 
intervals greater than 3 years. 

(2) Airlocks must be tested prior to 
initial fuel loading and at six-month 
intervals thereafter. Airlocks opened 
during periods when containment 
integrity is not required by the plant's . 
technical specifications must be tested 
at the end of such periods. Airlocks 
opened during periods when 
containment integrity is required by·the 
plant's technical specifications must be 
tested within 3 days after being opened. 
For airlock doors opened more 
frequently than once every 3 days, the 
airlock must be tested at least once 
every 3 days during the period of 
frequent openings. For airlock doors 
having testable s.eals, testing the seals 
fulfills the 3-day test requirement. 
Airlock door-seal testing must not be 
substituted for the 6-month test of the 
entire airlock at not less than P., the 
calculated peak containment pressure 
related to the design basis accident. 

Type CTests 
Type C tests must be performed 

during each reactor shutdown for 
refueling, but in no case at intervals 
greater than 2 years. 

There have been two amendments to 
this Appendix since 1973; The first 
amendment, published September 22, 
1980 (45 FR 62789), modified the Type 
B penetration test requirements to 
conform to what had become accepted 
practice through the granting of · 
exemptions. The second am!Jndment, 
published November 15, 1988 (53 FR 
45890), incorporated the Mass Point 
Statistical Analysis Technique as a 
permissible alternative to the Total 
Time and Point-to-Point techniques 
specified in Appendix J. 
In~ernational Experience 
. A combination of Type A tests and an 

on-line monitoring (OLM) capability is 
being actively pursued in Canada and 
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Europe, notably in Frimce and Belgium, 
and is currently being considered in 
Sweden. OLM is used to identify a 
"normal" containmei;it pressurization 
pattern and t.o detect deviations from 
that pattern. With on7line, low-pressure 
testing, Hydro-Quebec's Gentilly-2 
station is able to mo~itor the change in 
containment leaktightness between 
Type A tests. The Belgians conduct a, 
leakage test using OLM during reactor 
operation after each cold shutdown 
longer than 15 days with the objective 
of detecting gross lea).<s. The objective of 
the Belgian apprQach to Type A testing 
is to reduce the·frequency and duration 
of the tests. The Typi:i A test is 
conducted at a containment pressure 
(P,) not less than half of the peak 
pressure (0.5 P.). It i~ performed once 
every 10 years. In France, containment 
leaktightness is continuously monitored 
during reactor operation in all of the 
French PWR plants using the SEXTEN 
system. It is also bei~g evaluated by the 
Swedes for their PWR units. Leaks may 
bo detected during t~o positive or 
negative pressure periods in the 
containment by evaluating the air mass 
balance in the contai,nment. Type A 
tests are conducted at containment peak 
pressure (loss-of-coo.lant accident 
pressure) before init~al plant startup, 
during the first reful!ling, and thereafter 
every 10 years unless a degradation in 
containment leaktightness is detected. 
In that case, tests are conducted more 
frequently. . · i 

Further details of international 
approaches to containment testing are 
provided in NUREGl-1493. 

Advance Notices fo~·Rulemaking 
Over time, it has become apparent 

that variations in plant design and 
operation frequently make it difficult to 
meet so~e of the requirements 
cQntained in Appendix J because of its 
prescriptive nature. Economic and 
occupational expostire costs are directly 
related to the frequency of containment 

· testing: Containment integrated leakage­
rate tests (Type A) preclude any other 
reactor maintenance' activities and thus 
are on the critical path for return to 
service from reactor:outages. In addition 
to the costs of the tests, integrated leak 
tests impose the ad~ed burden of the 
cost of replacement power .. 
Containment-penetration leak tests 
(Type B and C) can be conducted during 
reactor shutdowns in parallel with other 
activities and thus tend to be less costly; 
however, the large number of 
penetrations impose a significant 
burden on the utilities. Additionally, 
risk assessments pe~formed to date 
indicate that the allowable leakage rate 
from containments can be increased, 

and that control of containment leakage 
at the current low rates is not as risk 
significant as previously assumed.23 

In August of 1992, the NRC initiated 
a rulemaking to modify Appendix J to 
make it less prescriptive and more 
performance-oriented. The Commission 
also initiated. a plan to relax the 
allowable containment leakage rate used 
to define performance standards for 
containment tests. In the Federal 
Register ofJanuary 27, 1993 (58 FR 
6196), the NRC indicated the following 
potential modifications to Appendix J of 
10 CFR Part 50 would be considered: 

(1) Increase allowable containment 
leakage rates based on Safety Goals and 
PRA technology (i.e., define a new 
performa~ce standard); and 

(2) Modify Appendix J to be a 
performance,based regulation: 

A. Limit the revised rule to a new 
regulatory objective. In order to ensure 
the availability of the containment 
during postulated accidents, licensees 
should either: 

(i) Test overall containment leakage at 
intervals not longer than every 10 years, 
and test pressure-containing or leakage­
limiting boundaries and containment. 
isolation valves on an interval based on 
the performance hist_ory of the 
equipment; or 

(ii) Provide on-line (i.e., continuous) 
monitoring of containment isolation 
status. 

B. Remove prescriptive requirements 
from Appendix J and preserve useful 
pcirtiims as guidance in an NRC 
regulatory guide. 

C. Endorse industry standards on: 
(i) Guidance for calculating plant­

specific allowable leakage rates based 
on new NRC performance standards; 

(ii) Guidance on the conduct of 
containment tests; and 

(iii) Guidance for on-line monitoring 
of containment isolation status. 

D. Continue to accept compliance 
with the current detailed requirements 
in Appendix J (i.e., licensees presently 
in compliance with Appendix J will not 
need to do anything if they do not wish 
to change their practice). 

2 "Severe Accident Risks: An assessment for five 
U. S. Nuclear Power Plants, Final Summarv 
Report." NUREG-1150, December 1990. C~pies of 
NUREGs may be purchased from the 
Superintendent of Documents, U.S. Government 
Printing Office, P. 0. Box 37082, Washington, DC 
20013/7082. Copies are also available from the 
National Technical Information Service. 5285 Port 
Royal Road, Springfield, VA 22161. A copy is 
available for inspection and/or copying in thr. NRC 
Public Document Room, 2120 L Street. NW. (Lower 
Level), Washington, DC. 

> "Performance-Based Containment Leak Test 
Program," NUREG-1493, July 1995. 
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A public workshop on the subject was 
held by the NRC on {\pril 27 and 28, 
1993.4 

Febru.ai-y 1995 Proposed Revision 

Based on several advance notices for 
rulemak.ing and significant public 
comment and discussion, evaluation of 
risks and costs, and consideration of 
which modifications have become 
feasible and practical, in the February 
21, 1995, Federal Register the NRC 
proposed two phases for modifications 
of requirements to containment leakage 
testing. The first phase allowed leakage­
rate testing intervals to be based on the 
performance of the containment system 
structures and components. The second 
phase will further examine the needed 
requirements of the containment 
function (i.e. structural and leak-tight 
integrity of containment system 
structures and components, and 
prevention of inadvertent bypass), and 
include consideration of the potential 
for on-line monitoring ofcontainment 
integrity to verify certain functions. . 
Public comments were solicited to guide 
this future work. 

The February 21, 1995, proposed rule 
applies to all NRC licensees who 
operate light-water-cooled power 
reactors. The proposed rule allows 
licensees the option of continuing to 
comply with the current Appendix J or 
to adopt the new performance•based 
standards. 

The NRC's analyses are based upon 
the insight gained through the use of 
probabilistic risk assessment techniques 
and the significant data base of 
practical, hands-on operating .' 
experience gained since Appendix J was 
promulgated in 1973. This operating 
experience provides solid evidence of 
the activities necessary to conduct 
Appendix J testing, and the costs of 
those activities both in monetary terms 
and occupational radiation exposure. 

The proposed rule is based on 
analytical efforts documented in 
NUREG-1493 which, like NUREG-1150, 
confirms previous observations of 
insensitivity of population risks from 
severe reactor accidents to containment 
leakage rates. 

The current Appendix J requirements 
continue to achieve the regulatory 
criterion of assuring an essentially leak­
tight boundary between the power 
reactor system and the external 
environment (General Design Criterion 
16). Costs associated with complying 
with current Appendix J requirements 
are estimated to be $165,000 for a 

• "Workshop on Program for Elimination of 
Requirements Marginal lo Safety," NURE~/CP-
0129. September 1994. 
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complete battery of Type B/C tests and 
$1,890,000 for Type A tests. Over the 
average reactor's remaining lifetime of 
20 years, the present value of all 
remaining containment leakage testing 
at a 5 percent discount rate is estimated 
to be about $7 million per reactor. 
Estimates of the remaining industry­
wide costs of implementing current 
Appendix J requirements ranged from 
$720 to $1,080 million, approximately 
7 s· percent of which could be averted 
with a performance-based rule. 

The Regulatory Analysis.for the 
proposed rule finds that by allowing 
requirements to remain in effect.with 
marginal impact on safety, but which 
impose a significant cost on li_censees, is 
to have missed an opportunity to · 
improve regulatory coherence and to 
focus NRC's regulations to areas where 
the return in terms of added public 
safety is higher. 

Specific alternatives for modifying the 
current Appendix J_were identified by 
the public in response to the NRC's 
Federal Register notice published· on 
January 27, 1993 (58 FR 6196). Those 
whose characteristics matched the 
NRC's established criteria-for the 
marginal to safety program were 
selected for further review. 

Modifications of Advance NRG Proposal· 

Allowable Leakage Rate 

The NRC had initially planned to 
establish, by rulemaking, a risk-based 
allowable leakage rate commensurate 
with its significance to total public risk. 
Specific findings from-NUREG-1493 on· 
the allowable leakage rate include: 

1. Allowable leakage could be 
increased approximately two orders of 
magnitude (100-200 fold) with marginal 
impact on population dose estimates 
from reactor accidents. 

2. Calculated risks to.individuals are 
several orders of magnitude below the 
NRC's Safety Goals for all reactors 
considered. 

3 .- Increases in the allowable leakage 
rate are estimated to ha_ve a negligible 
impact on occupational exposure. 

Relaxing the allowable leakage rate is 
estimated to reduce future_industry 
testing costs by$50 to $110 million, a 
10 percent decrease in overall-leakage­
rate testing costs. 

. A risk-based allowable leakage rate 
would be based on an evaluation, using 
PRA, of the sensitivity and significance 
ofcontainment leakage to-risk, and the 
determination of an appropriate 
containment leakage limit 
commensurate with·its significance to 
the risk to the public and plant control­
room ·operators. However, this would 
have entailed a major change in policy 

and restructuring of the current 
licensing basis and a more complete 
understanding of the uncertainties 
asso_ciated with the threat of severe 
accidents to the containment, and 
therefore, the NRC planned to develop 
a modification of the performance 
standard (allowable leakage level)-in the 
second phase separate from 
modifications of testing requirements. 
This modification would be part of a 
broader effort to further examine the 
risk significance of various attributes of 
containment performance, i.e., 
structural and leak-tight integrity of 
containment-system structures and 
components, ·and- inadvertent bypass. 

On-Line Monitoring (OLM) Systems 

Currently, there is no NRC 
requirement for systems which 
continuously monitor the containment 
to detect.unintentional breaches of 
containment integrity. 

Studies discussed in NUREG-1493, 
"Performance-Based Containment Leak 
Test Program," found that, based on 
operating.experience, OLM would not 
significantly reduce the risk to the 
. public from .nuclear-plant operation 
and, thus, could not.be justified solely 
on the basis ofrisk-based 
considerations; Specific findings 
include: 

1. Existing continuous monitoring 
methods appear technically capable _of 
detecting leaks in reactor containments 
within 1 day to several weeks. OLM 
systems are in use or planned in several 
European countries and Canada. 

2. OLM systems are, capable of 
detecting leaks only in systems that are 

.. open·to the ccintainment atmosphere 
during normal operation (approximately 
10 percent of the mechanical 
penetrations). 

3. The.technical and administrative 
objectives of OLM systems and Type A 
tests are different. 

4. OLM could not be considered as a 
complete replacement for Type A tests 
because it cannot challenge the 
structural and leak-tight integrity of the . 
containment:system at elevated 
pressures. · 

5. Analysis of the.history of operating 
experience indicated a limited need for, 
and benefit of, OLM in the·u.S. 

Although OLM can not be justified 
solely based on risk considerations, a 
plant already possessing such a system 
has a greater assurance of achieving 
certain attributes of containment 
integrity. Therefore, OLM systems could 
contribute towards an overall leakage­
monitoring scheme. Some capability for 
on-line monitoring already exists as a 
byproduct of specific containment 
designs. For example, licensees with 
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inerted BWR containments, or 
subatmospheric PWR containments, 
could possibly detect gross leakages that 
develop during normal operation. 

Given that the application of on-line 
monitoring is specific to containment 
design, and generic application can not 
be justified solely on i;isk 
considerations, the NRc;: did not propose 
a requirement for OLMs. However, 
licensees with such a capability (e;g. 
inerted BWR containments, and 
subatmospheric PWR containments) 
were encouraged to propose plant­
specific application of such a capability, 
and to take credit for any added 
assurance of containment integrity 
provided by such a system compared to 
other testing methods. The NRC 
proposed _to reconsider the role of OLM 
in the second phase of modifications in 
this area along with the allowable 
leakage rate. 

. Proposed Modification of Type A, B, 
and C Test Intervals 

In the February 1995 proposed rule, 
the NRC proposed a new risk-based 
regulation based on the-performance 
history of components (containment, 
penetrations, valves) as the means to 
justify an increase in the inferval for 
Type A, 8, and C tests. The revised 
regulation requires tests to be conducted 
on an interval based on the performance 
of the containment structure, 
penetrations and- valves without 
specifying the interval in the regulation. 
Currently, three Type A tests are 
conducted in every 10 year period. Type 
8 (except airlocks, which are tested 
more frequently) and C tests are 
conducted on a frequency not to exceed 
2 years. 

The NRC proposed to base the 
frequency of Type A tests (ILRTs) _on the 
historical performance of the overall 
containment system. Specific findings 
documented in NUREG-1493 that 
justify the·proposal include: · 

1. The fraction of leakages detected 
only by ILRTs is small, un the order of 
a few percent. 

2.- Reducing the frequency of ILRT 
testing from 3 every 10 years to 1 every 
1 O years leads to a marginal increase in 
risk. 

3. ILRTs also test ths strength of the 
containment structure. No alternative to 
ILRTs has been identified to provide 
assurance that the containment 
structure would-meet allowable leakage. 
rates during design-basis accidents. 

4. At a frequency of 1 test every 10 
years, industry-wide occupational 
exposure would be reduced by 0.087 
person-sievert (8.7 person-rem) per year. 

Based on specific, detailed analyses of 
<lata from the North Anna and Grand 

I 
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Gulf nuclear power plants, and data 
from twenty-two nuclear plants (see 

· NUREG-1493), performance-based 
alternatives to current LLRT methods 
are feasible with marginal impact on 
risk. Specific findings include: 

1. Type B and C tests are capable of 
detecting over 97 percent of 
containment leakages. 

2. Of the 97 percent, virtually all 
leakages are identified by LLRTs of 
containment isolation valves'.(Type C 
tests). 

3. Based on the detailed evaluation of 
the experience of a single two-unit 
station, no'Correlation of failures with 
type of valve or plant service could be 
found. 

4. For the 20 years of remaining 
operations, changing the Type B/C test 
frequency to once every 5 years for 
good-performing components is 
estimated to reduce industry-wide 

· occupational radiation exposure by o.n 
person-sievert (72 person-rem) per year. 

. If 20-year license extension is assumed, 
the estimate is 0.75 person-sievert (75 
person-rem) per year. 

.Future industry testing costs are 
reduced by approximately $330 to $660 
million ifILRT tests·are conducted once 
every 10 years rather than the current 3 
per 10 years. ILRT savings represent 
about 65 percent of the remaining costs 
of current Appendix J. requirements. 

. Performance-based LLRT alternatives 
are estimated to reduce future industry 
testing costs by $40 million to $55 
millio_n. LLRT savings represent about 5 
percent of the total remaining costs of 
Appendix J testing. 

Therefore, based on the risks and 
costs evaluated, and- other 
considerations discussed above, a 

·performance-based Appendix J was 
proposed which encompnssed tho 
following principles, which differ 

.moderately from those first described in 
the Federal Register (January 27, 1993 
58 FR 6197). 
· General (1) Make Appendix J less 
prescriptive and more performance­
oriented; (2) Move details of Appendix 
J tests to a regulatory guide as guidance; 
(3) Endorse in a regulatory guide the 
industry guideline (NEI 94--01) on the 
conduct of containment tests (The 
methods for testing are contained in an 
industry .standard (ANSI/ ANS 56.8-
1994) which is referenced in the NE! 
guideline); and (4) Allow voluntary 
adoption of the new regulation, i.e., 
current detailed requirements in 
Appendix J will con.tinue to be 
acceptable for compliance with the 
modified rule. 

Leakage Limits Acknowledge the Jess 
risk-significant nature of allowable 

containment leakage but pursue its 
modification as a separate action. 

Type A Test Interval (1) Based on the 
limited value of integrated leakage-rate 
tests (lLRTs) in detecting significant 
leakages from penl'ltrations and isolation 
valves, establish the test interval based 
on the performance of the containment 
system structure; (2) The performance 
criterion of the test will continue to be 
the allowable leakage rate (La); (3) The 
industry guideline allows extension of 
the Type A test interval to once every 
10 years based on satisfactory 
performance of two previous tests, 
inclusive of the pre-operational ILRT; 
(4) In the regulatory guide, the NRC 
takes exception to industry guidance for 
the extension of the interval of the 
general visual inspection of the 
containment system, and limits the 
interval to 3 times every 10 years, in 
accordance with current practice. 

Type B Fr C Test Interval (1) Allow 
local leakage-rate test (LLRTs) intervals 
to be established based on the 
performance history of each component; 
(2) The performance criterion for the 
tests will continue to be the allowable 
leakage rate (La); (3) Specific 
performance factors for establishing 
extended test intervals (up to 10 years 
for Type B components, and 5 years for 
Type C components) are contained in 
the regulatory guide and industry 
guideline. In the regulatory guide, the 
NRC has taken exception to the NE! 
guideline allowing the extension of 
Type C test intervals up to 10 years, and 

..limits such extensions to 5 years. 

Summary of Public Comments 
Twenty-six letters were received that 

addressed the policy, technical, and cost 
aspects of the proposed rulemaking, 
including the nine questions posed by 
the NRC in the February 21, 1995 
.proposed rule. All comments, including 
the ones received by the NRC after the 
deadline were considered. The 
commenters included 4 private citizens, 
1 public interest group, 18 utilities, 1 
nuclear utility industry group, 1 State 
regulatory agency. and 1 foreign 
regulator. · 

Although the proposed rule did not 
generate a significant number of public 
comments, the commenters did align 
themselves into twa distinct groups: 
those who supported publishing the 
rule and those against. Those who 
supported publishing the rule comprise 
the vast majority of the commenters (22) 
and included the Nuclear Energy 
Institute (NE!). which represents the 
nuclear utility licensees, eighteen 
individual nuclear power plant licensee 
respondents, a Spanish regulatory 
authority and two private citizens (Mr. 
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Hill and Mr. Barkley). This group is very 
supportive of the Commission's risk­
based regulatory program. and supports 
proceeding with the rule in an 
expeditious manner, despite having 
reservations about three specific 
provisions. The issues ofmost concern 
to this group are: (1) Licensee 
commitments to certain requirements of 
the regulatory guide implementing 
Appendix J testing via use of the 
technical specifications (industry would 
prefer using a plant's final safety 
analysis report); (2) requirements to 
conduct visual internal and extmnal 
inspections of the containment on a 
frequency of 3 times per 10 years 
(industry would prefer once per 10 
years to coincide with Type A tests); (3) 
making Option B of the proposed rule 
mandatory (industry would prefer to . 
retain the optional feature); and (4) Type 
C test frequency (industry would prefer 
a 10-year test interval for certain Type 
C valves). Industry supports a future 
rulemaking to increase the allowable 
leakage rate. 

Two private citizens (Mr. Arndt and 
Dr. Reytblatt) are opposed to the 
proposed rule. The issues of most 
concern to these citizens are: (1) Type 
A test frequency (Mr. Arndt would 
prefer that frequencies be held at 
current levels); (2) Type A test 
methodology (Dr. Reytblatt wants to halt 
Type A testing until the test accuracy is 
improved); (3) Type C test frequencies 
(Mr. Arndt believes the existing 
database does not support 10-year test 
intervals, and suggests 5-years as an 
upper limit at the present time); and (4) 
Leakage rate (a future rulemaking to 
increase the allowable leakage rate 
should not be undertaken). 

Two organizations are opposed to the 
proposed rule. The Bureau of Nuclear 
Engineering of the state of New Jersey 
and the Ohio Citizens for Responsible 
Energy (OCRE, represented by Ms. 
Hiatt). a public interest group, expressed 
skepticism in the risk-based approach to 
regulation as embodied in the 
philosophy of the Marginal-to-Safoty 
l'rngram. The issuns of most concorn to 
this group are that: (1) Increases in 
public risk are not acceptable, no matter 
how marginal; and (2) A future 
rulemaking to increase the allowable 
leakage rate should not be undertaken. 

NRC Position. With respect to the 
areas of disagreement between the NRC 
and those who generally support the 
proposed rule, no new information has 
been provided in the public comments 
that was not already addressed in 
ongoing dialogue. Accordingly. the NRC 
has not made any substanti\'e changes to 
its proposed regulation. Specifically, the 
NRC has retained: (1) Its position of 
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requiring the use of technical 
specifications; (2) The intervals 
established for visual examinations of 
containment; and (3) The 5-year Type C 
test interval. 

With respect to the optional feature of 
the rule, the NRC agrees with the 
industry and has retained this feature .. 
With respect to Mr. Arndt and Dr. · 
Reytblatt, the NRC agrees in part with 
Mr. Arndt and has decided not to.alter 
the LLRT test interval as noted in item 
(3). The other issues raised by Mr. Arndt 
and Dr. Reytblatt contain no information 
that has not been considered previously 
in a public forum. Therefore, the NRC 
has decided to make no substantive 
changes to its proposed rule as a result 
of the issues raised. With respect tci the 
two organizations opposed to the 
proposed rule (OCRE and the NJ Bureau 
of Nuclear Engineering), neither has 
provided new information or a 
compelling reason to abandon the risk­
based approach to regulation. 

In its preliminary criteria for 
developing performance-based 
regulations, the NRC identified several 
issues to be addressed by the 
rulemak.ing process as a measure of the 
viability of the revised rule. These 
issues were addressed in the proposed 
rule and the NRC sought further public 
input on them. Comments were received 
on these topics in addition to other 
areas of interest to the public. The · 
following is a summary of comments 
received on these issues and areas, and 
NRC's response. A complete discussion 
of all comments is included in the 
Public Comment Resolution Document.5 

1. Can the new rule and its 
implementation yield an equivalent 
level of, or would it only have a 
marginal impact on safety? 

Twenty-four commenters addressed 
this issue, offering a wide variety of 
opinions. Twenty comrnenters believe 
that implementation of the proposed 
rule will provide an equivalent level of 
safety to that provided by the current 
rule. A majority of commenters, 
representing for the most part nuclear 
utilities, believe that the proposed 
regulation will reduce the testing 
burden currently imposed on the 
nuclear industry, and will result in 
more efficient use of utility resources, 
while ensuring the health and safety of 
the public. They believe that the 
practical experience gained from more 
than 1,500 reactor-years of commercial 
nuclear power-plant operation provides 

'Copies are available for inspection or copying 
for a fee from the NRC Public Document Room at 
2120 L Street NW., Washington, DC; the PDR's 
mailing address is Mail Stop LL-6, Washington, DC 
20555; telephone (202) 634-3273; fax (202) 634-
3343. 

an appropriate basis to adjust the 
Appendix J testing in~ervals which were 
established over 20 years ago on the 
basis of engineeriFlg.judgment. Further, 
these comrnenters believe that a 
significant reductiun in occupational 
exposures can be achieved with reduced 
testing frequency. · 

Mr. E. Gunte;i-Arndt, a private citizen, 
believes that the NRC has neither 
sufficient objective data nor perspective 
to jusUfy.inq-easing containment 
leakage rates, decreasing test 
frequencies, relaxing testing criteria, 
and reducing containment-system 
maintenance standards. Dr. Reytblatt, a 
private citizen, believes that Type A 
testing must be immediately suspended 
bl:lcause the.current testing methodology 
is flawed. Mr .. Kent W. Tosch, Manager 
of New Jersey,'s Bureau of Nuclear 
Engineering, points out that the 
containment is an extremely important 
barrier to a release ofradioactivity, but 
the.philosophy reflected in this 
rulemak.ing is that this barrier can be 
allowed to become less reliable, even 

. when some nuclear plants are showing 
signs of aging. Ms. Susan L. Hiatt, 
Director of Ohio Citizens for 
Responsible Energy, notes that relaxing 
the frequency of Appendix J tests leads 
to an increase in overall reactor risk of 
approximately 2 percent and, while the 
NRC may deem.this to be marginal, it 
nonetheless is an increase in risk: 

The NRC believes it has.collected 
sufficient subjective and independent 
data to conduct its risk analysis. 
Detailed data from two independent 
power plants, representing four units, 
data supplied by the NEI representing 
approximately 30 additional units, and 
approximately 180 ILRT and licensee 
· event reports .were analyzed. These data 
produced consistent resu_Jts. Dr. 
Reytblatt's views, while technically 
corrl)ct, have been opposed by several 
technically competent organizations 
including the American National 
Standards Institute, and Oak Ridge 
National Laboratory because the 
improvements he suggests will have an 
insignificant effect on measured 
containment leakage rates in practice 
and thus have no safety significance. 
The NRC believes there has b'een ample 
opportunity for public discussion of the 
basis for the Appendix J revisions. 

Based on the foregoing, Jhe NRC 
reaffirms its prior conclusion (stated in· 
the February 21, 1995, Federal Register 
notice) that its safety objective for 
containment integrity can be maintained 
while at the same time reducing the 
burden on licensees. Additionally, the 
final rule provides a greater level of 
worker safety than that provided by the 
previous rule. 
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2. Can the regulatory/safety objective 
(qualitative or quantitative) be 
established in an objective manner to 
allow a common understanding between 
licensees and the NRC on how the 
performance or results will be measured 
or judged? 

To avoid repetition, the NRC 
incorporated responses to this question 
with those of Question 3. 

:I. Can t hu regulation and 
implementation documents be 
developed in such a manner that they 
can be objectively and consistently 
inspected and enforced against? 

Approximately 20 commenters 
expressed opinions on Questions #2 and 
#3. The majority of the commenters · 
believe that regulatory/safety objectives 
can be established objectively, and can 
be consistently enforced, although 
opinions differ on the optimum 
enforcement mechanism. Mr. Fernando 
Robledo of the Spanish nuclear 
regulatory agency states that the use of 
probabilistic risk assessment in the 
regulatory process provides a more 
realistic and objective assessment of 
nuclear safety, and thus supports its 
increased use in the regulatory process. 
The NEI believes the use of technical 
specifications for inspection and 
enforcement is neither necessary nor 
warranted and that, rather than a 
licensee commitment in the plant 
technical specification, future licensee 
commitments to implement Option B 
should be provided by documentation 
in the updated Final Safety Analysis 
Report. 

To assist in the common 
understanding of new methods of 
establishing Type A, 8, and C test 
frequencies between the NRC and power 
reactor licensees, the NRC has had 
ongoing discussions with licensees. 
These discussions included 
participation in workshops designed to 
elicit a common understanding. Also, 
the NRC wishes to retain the current 
practice which requires its review and 
approval of changes to Appendix J 
performance limits and surveillance 
requirements. Therefore, the NRC has 
required that the regulatory guide 
should be specified in the technical 
specifications, an approach not 
inconsistent with the Commission's 
policy on technical specifications. 

Based on the foregoing, the NRC 
reaffirms its pricir conclusion (stated in 
the February 21, 1995, proposed rule) 
that it expects that its activities to date, 
the review and endorsement of a 
industry guideline in a regulatory guide, 
and the general reference of the 
regulatory guide in plant technical 
specifications, will provide a common 
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understanding on the measures of 
compliance. 

4. Should the proposed revision be 
made even less prescriptive? 

Except for Mr. Hill and Mr. Barkley, 
commenters did not t?xplicitly address 
this question, which was directed at the 
possibility of reducing. even further, the 
testing frequency of ILRTs based on the 
fact that there does seem to be a strong 
statistical link hntwi,nn passing or 
failing successivn lLRTs. Mr. I !ill 
believes that there is no need to make 
the rule less prescriptive, and it may be 
inferred that is no desire on the part of 
industry to further increase the testing 
interval between ILRTs or to eliminate 
them completely. Rir.hard Barkley, 
although strongly supporting an 
adjustment to tlrn frequency of Type A 
testing to once every 1 ll years, also 
discourages the NRC: from adopting a 
Type A surveillance inti:rval any longer 
than 10 years because of aging 
considerations. 

The NRC has decided. in general, to 
maintain the present level of 
prescriptiveness in the proposed rule 
and, in particular, to not decrease 
further the test frequency for ILRTs. The 
NRC's position is guided by the desire 
to maintain some conservatism to 
address uncertainties and adopt an 
evolutionary approach wherein 
incentives remain for good performance. 

5. Should the proposed revisions be 
made mandatory? 

To avoid repetition, the NRC 
incorporated responses to this question 
with those of Question 7. 

6. Was the definition of "backfit" in 
§ 50.109(a)(1) intended to encompass 
rulemakings of the type represented by 
this proposed rule? 

To avoid repetition, the NRC 
incorporated responses to this question 
with those of Question 7. 

7. Is it appropriate for the 
Commission to waive the applicability 
of the Backfit Rule? 

The majority of the 20 comnwnters 
believe that compliance with the 
performance-based Appendix J program 
should not be made mandatory. The NE! 
believes that rulemakings that provide 
relief from a current regulation but 
would also contain one or more new 
requirements (as is the case here) would 
be subject to the backfit rule. These 
commenters believe that application of 
the backfit rule would be necessary 
before the NRC could promulgate the 
performance-based Appendix J program 
as a requirement, believing some 
licensees might select, for reasons of 
cost, to continue to comply with the 
existing Appendix J. 

The majority of commenters believe 
that the backfit rule would apply and 

should not be waived. Several utilities 
have no objection to waiving a back.fit 
analysis when clear relief is available, 
but are concerned with the generic 
implications of waiving the 
applicability of th!! backfit rule. The NE! 
believes that while the proposed 
Appendix J revisions would provide 
much needed performance-based 
improvements to the existing Appendix 
J, it would also impose new 
requirements; thus, the proposed rule 
constitutes a backfit. Further, this 

· commenter believes that, as a matter of 
administrative law, an agency lacks 
authority to depart from its own rules, 
thus, it cannot waive its own 
regulations. 

The NRC believes that if the rule were 
made mandatory, all licensees would 
incur costs setting up the procedures for 
implementing the rule's requirements 
following the guidance provided in the 
regulatory guide and the NE! guidance 
document. For those utilities whose 
circumstances (e.g., remaining plant 
life) would lead them to follow the 
current Appendix J, costs would be 
incurred with no additional benefit. 
Thus, the NRC agrees with the opinions 
expressed by the NE! and has decided 
to retain the proposed rule in its present 
form, which provides a non-mandatory 
alternative to the current Appendix J 
requirements. Because the NRC has 
decided to retain the optional feature of 
the proposed rule, the question of 
backfit is not addressed. 

8. Should NRC pursue a fundamental 
modification of its regulations in this 
area by establishing an allowable 
leakage rate based on risk analysis (as 
presented in draft NUREG-1493, 
Chapter 5), as compared to the current 
practice of using deterministic design 
basis accidents and dose guidelines· 
contained in 10 CFR Part 100; or should 
the NRC modify the allowable leakage 
rate within the current licensing basis 
by revising source terms and updating 
regulatory guides (R.G.s 1.3 and 1.4) 6 

for calculating doses to the public? 
What are the advantages and 
disadvantages of the two approaches? 
What are some other considerations 
than risk to public, e.g., plant control 
room habitability, that might limit the 
allowable leakage rate? 

The 20 commenters who responded to 
this question consist predominantly of 
the utilities endorsing the NE! position. 
These respondents encourages the NRC 

6 Copics may be purchased at current rates from 
the Superintendent of Documents, U.S. Go\'ernmcnl 
Printing Office. P.O. !lox 37082. Washington. DC 
20402-9328 [telephone 202-512-2249 or 202-512-
2171); or from the National Technical Information 
Service by writing NTtS al Port Royal Road. 
Springfield. VA 22161. 

50-SC-157 

to pursue a rulemaking to alter 
allowable leakage rates using risk-based 
analysis, believing that a firm technical 
basis exists for relaxing leakage rates up 
to two orders of magnitude with only a 
marginal impact on population risk 
estimates. It was also suggested that a 
review of the present source terms, dose 
projection models, and associated 
assumptions against the revised source 
terms and dose methodologies should 
also be performed to determine if relief 
can be achieved while assuring public 
health and safety. Three commenters 
discouraged the NRC from relaxing 
containment leakage rates ranging from 
the opinion that little benefit would 
result (Mr. E. Gunter Arndt) to an 
unequivocal belief that such a move 
would violate a plant's licensing basis 
by eliminating the protection provided 
for the nearest public individual by the 
10 CFR Part 100 siting criteria (Ms. S. 
Hiatt). Ms. Susan Hiatt, representing the 
Ohio Citizens for Responsible Energy, 
believes that containment leak rates 
should be periodically reexamined, not 
for the purpose of relaxing them, but to 
determine whether they should be made 
more stringent given increasing 
population density around operating 
nuclear power plants. 

The NRC has decided to continue to 
pursue further reductions in regulatory 
burden with marginal impacts on safety 
and will address the complexities noted 
in the public comments in its future 
efforts to relax the allowable leakage 
rate. 

9. If the allowable leakage rate is 
increased, could on-line monitoring of 
containment integrity replace other 
current containment tests? Could the 
results of the on-line monitoring be used 
to establish a new performance basis for 
containment integrity involving less 
stringent reporting requirements if there 
is high assurance there are no large 
leakage paths in containment (> 1 in. 
diameter). 

The 18 commenters who responded to 
this question consist of the NE! and the 
utilities endorsing the NE! position, and 
Mr. Richard Barkley. The commenters 
do no~-believe that on-line monitoring 
(OLM) of containment integrity can 
replace many of the current 
containment tests, and state that OLM 
systems have very limited abilities to 
identify breaches in containment 
integrity. In the experience of Mr. 
Barkley, such systems add unnecessary 
plant complexity and cost. 

The NRC acknowledges the public 
comments rendered and will be guided 
by them in decisions yet to be made 
regarding the Phase 2 effort. 

10. Are there any other regulatory 
approaches and tech_nical methods by 
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which the NRC can adopt a complete 
performance and, risk basis to its 
regulations for containment leak-tight 
integrity? What are some of the 
attributes for performance, and what 
risk-based methods can be used to 
analyze these attributes? 

The NEI. speaking for all other 
utilities, addressed this question by 
stating that it had·not conducted any 
analyses to determine whether any other 
regulatory approaches and technical 
methods by which the NRC can adopt 
a complete performance and.risk basis 
to its regulations for containment leak­
tight integrity. 

11. Rulemaking Documents. 
Seventeen commenters expressed 

opinions about NRC's regulatory policy 
decisions and/or specific language in 
the rule or its supporting documents. 
Mr. Hill believes that the NRC's and the 
NEl's guidance documents are not 
developed to the point of establishing a . 
common understanding of how to rieet 
NRC's regulatory and safety objectives 
(e.g., while NEI 94-01 contains a lot of 
information and solid guidance, it also 
contains inconsistencies, contradictions 
and unclear passages). The. NEI, whose 
comments were endorsed by most 
responding licensees, proposed 
modifications to several of the 
rulemaking documents, including the 
Federal Register notice and its own 
guidance document. 

The NRC has amended its rule and 
accepts most of the revisions to the 
implementing documents to clarify · 
language and achieve consistency 
between the rulemaking documents; 

12. Technical Issues. · 

Testing Frequency 

Twenty-four commenters expressed 
opinions on test frequency, the majority 
were supportive of 10-year intervals for 
both Types A, B and C tests. Regarding 
ILRTs, the Nuclear Energy Institute, 
several individual utilities, and Mr. 
Howard Hill expressed views that the 
proposed rule provides an acceptable 
testing frequency for ILRTs. Mr. 
Fernando Robledo, of the Spanish 
nuclear regulatory agency, believes that 
10 years is too long a time interval 
between Type A containment tests. Mr. 
E. Gunter Arndt's view is that a 
preoperational test should not count as 
one of the two successful ILRT tests 
required to go to a 10-year test interval 
because preoperational conditions are 
not at all representative of operating 
conditions. The citizens' group, Ohio 
Citizens for Responsible Energy, 
believes the frequency of containment 
leak-rate testing should remain 
unchanged from the current practice. 

Several commenters also expressed 
opinions on the NRC's position on LLRT 
testing frequency. Mr. Fernando 
Robledo, while agreeing in general with 
the test frequency for"type B and C tests 
proposed in the draft regulatory guide, 
believes that certain.mechanical 
penetrations particularly important for 
plant safety should be leak tested every 
24 months. Mr. E. Gunter Arndt's view 
is that the testing history of 
penetrations, and especially of valves, 
does not support leaving them untested 
for 10 years and suggested that an upper 
limit should be once every 5 years. One 
utility in particular, and the Nuclear 

· Energy Institute in.general believe that 
the NRC does not go far enough in citing 
that several sets of data justify 10-year 
LLRT intervals. In contrast, Mr. Richard 
Barkley, who also endorses Type B & C 
testing frequency based on performance, 
strongly supports the NRC's proposal to 
prohibit the adoption of Type C 
surveillance intervals longer than 60 
m_onths. 

In establishing the 5-year test interval 
for LLRTs, the NRC has designed a 
cautious, evolutionary approach as data 
are compiled to 111inimize the 
uncertainty .now believed to exist with 
respect to LLRT data. The NRC's 
judgment, based on risk assessment and 
deterministic analysis, continues to be 
that the limited database on 
unquantified leakages and common 
mode and repetitive failures introduces 
significant uncertainties into the 
probabilistic risk analysis; The NRC will 
be open to submittals from licensees as 
more performance-based data are 
developed. The extension of LLRT test 
interval to 5 years is a prudent first step. 
By allowing a 25 percent margin in 
testing frequency requirements, the NRC 
has provided the flexibility to 
accommodate longer fuel cycles. With 
respect to the 10-year interval for ILRTs, 
the NRC believes its technical support 
document (NUREG-1493) is persuasive 
by demonstrating that testing intervals 
could be increased up to once every 20 
years with an imperceptible increase in 
risk, using actual ILRT data which · 
accounted for random and plant-specific 
failures and plant aging effects. 

Based on the foregoing discussion, the 
NRC has decided to retain the 60-month 
Type C test interval and the 120-month 
·interval for Type A and B tests. In 
response to public comments, the NRC 
-has revised the regulatory guide to limit 
the extension of test intervals for main 
steam and feedwater isolation valves in 
BWRs, arid containment purge and vent 
valves in PWRs and BWRs beyond 30 · 
months given their operating experience 
and/or safety significance. 
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Test Pressures 

Two commenters expressed opinions 
on the magnitude of the pressures used 
in conducting Type A leakage tests. 
Northern States Power Company_: 
believes that Type A testing at full 
pressure is unnecessary and believes 
that visual inspection coupled with a 
reduced pressure test will adequately 
assure that the containment structural 
members are leak-tight, especially since.· 
reduced pressure Type A tests are 
legally acceptable tests as prescribed in 
the current 10 CFR Part 50, Appendix J. 
Mr. E. Gunter Arndt states that while 
Type· A tests performed at reduced 
pressure rather than peak accident 
pressure are economically advantageous 
to the industry, the results of these tests 
are not necessarily indicative of leakage 
rates during accidents. 

The NRC believes that extrapolating 
low pressure leakage-test results ,to full 
pressure leakage-test results has turned 
out to be unsuccessful. The NRC · 
believes that the peak·calculated 
accident pressure: (1) Is consistent with 
the typical practice for NRC staff . 
evaluations of accident pressure for the 
first 24 hours in accordance with 
Regulatory Guides 1.3 and 1.4; (2) 
Provides at least a nominal check for 
gross leak paths which might exist at 
high test pressures, but not at low test 
pressures; and (3) Directly represents 
technical specification leakage-rate 
limits, and provides greater confidence 
in conta,inment system leak-tight, 
integrity. . 

Based on the foregoing, the. NRC has 
decided to retain the calculated design 
basis loss-of-coolarit accident peak 
pressure as the ILRT test pressure. 

·containment Inservice Visual 
Inspection 

Eighteen commenters expressed 
opinions ·on this issue._The NEI and 
most utilities oppose the NRC'.s. 
proposal to require visual examination 
of containment be performed 3 times 
every 10 years. These commenters 
suggest that this issue be taken up in a 
parallel rulemaking. 

The NRC finds the industry's , 
arguments for relaxing the frequency of 
containment visual inspections to be 
unpersuasive .. Because the visual . 
examination is not integral to the ILRT 
(i.e., may be performed independently) 
and because the NRC sees benefits to.the 
early detection of unknown aging 
mechanisms which may be active, the 
NRC considers it prudent to conduct 
visual inspections on a frequency 
greater than the ILRT. Further, the NRC 
believes it is inappropriate to defer a 
requirement pertaining to containment 
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strudural integrity to an ongoing 
rulemaking to incorporate ASME 
Section XI, IWE and IWL until its form 
and substance is finalized. 

Based on the foregoing, the NRC has 
decided to retain its frequency for the 
inservice visual inspection. 

Reporting Requirements 
. Only one comment was received on 
this issue. Dr. Z. Reytblatt noted that the 
proposed rule's reporting requirements 
consist only of a c"over letter to the NRC 
and suggested this is intended to 
conceal information from the public. Dr. 
Reytblatt suggests that utilities should 
be required to submit ull computer files 
related to testing to the NRC 
immediately after the tests have been 
completed to prevent their alteration or 
destruction. 

It is not the intent of the NRC's 
reporting requirements to conceal 
information from the public; if tests fail, 
the information is required to be 
reported to the NRC, and the NRC will 
make such data avaiJable to the public. 
The NRC has decided to retain its 
reporting requirements as stated in the 
proposeq rule. 

Modifications to the Proposed Rule in 
Response to Public Comments 

The NRC has decided to amend its 
proposed rule and its implementing 
docu~ents tci clarify language. The NRC 

· has concluded that its regulatory 
analysis and its technical support 
document, NUREG-1493, do not require 
corrections to its technical or cost 
analyses or its findings. Modifications to 
all documents will be restricted to 
clarifications and enhancements to 
assist in communications with the 
reader, specifically in areas discussed in 
the public comments. 

The proposed rule has been modified 
by changing "Acceptance criteria" to 
"Performance criteria" in Section II, 
Definitions, and various conforming text 
changes to reflect consistent use of that 
term. Other similar redundant terms in 
the proposed rule, e.g. goals, have been 
deleted to establish clear and concise 
language in the rule. 

Specific changes to the draft 
regulatory guide, Section C, Regulatory 
Position, include (1) in paragraph 
number 2, the inclusion of the rationale 
for denying the "3 refueling cycle" 
change requestec:l in the public 
comments; (2) the inclusion of a new 
paragraph number 4, taking exception to 
the NE! Industry Guideline, Section 
10.2.3.3, which provides guidance that 
an as-found Type C test or an alternative 
test or analysis (emphasis added) shall 
be performed prior to any maintenance. 
repair, modification, or adjustment 

activity if it could affect a valve's leak­
tightness. "Alternate test or analysis" 
are not endorsed as appropriate 
substitutes for an as-found test, since 
the latter provides clear and objective 
evidence of performance of isolation 
components; and (3) limitation of the 
extension of test intervals for main 
steam and feedwater isolation valves in 
BWRs, and containment purge and vent 
valves in PWRs and BWRs beyond 30 
months given their operating experience 
and/or safety significance. 

Regulatory Guide; Issuance, 
Availability 

The Nuclear Regulatory Commission 
has issued a new guide in its Regulatory 
Guide Series. This series has been 
developed to describe and make 
available to the public such information 
as methods acceptable to the NRC staff 
for implementing specific parts of the 
Commission's regulations, techniques 
used by the staff in evaluating specific 
problems or postulated accidents, and 
data needed bv the staff in its review of 
applications for permits and licenses. 

Regulatory Guide 1.163, 
"Performance-Based Containment 
Leakage-Test Program," endorses an 
industry standard which contains 
guidance on an acceptable performance­
based leakage-test program, leakage rate 
test methods, procedures, and analyses 
that may be used to implement the final 
regulation published in this notice. 

Comments and suggestions in 
connection with items for inclusion in 
guides currently being developed or 
improvements in all published guides 
are encouraged at any time. Written 
comments may be submitted to the 
Rules Review and Directives Branch, 
Division of Freedom of Information and 
Publications Services, Office of 
Administration, U.S. Nuclear Regulatory 
Commission. Washington, DC 20555. 
The NRC staff's response to public 
comments received on the draft version 
of this guide (DC'~1037. issued in 
Februar\' 1995) are available for 
inspect(on or copying for a fee in the 
NRC Public Document Room, 2120 L 
Street NW .. Washington, DC. 

Regulatory guides are available for 
inspection at the Commission's Public: 
Document Room. 2120 L Street N\V .. 
Washington. DC. Single copies of 
regulatory guides may be obtained frP.e 
of charge by writing the Office of 
Administration. Attention: Distribution 
and Services Section. U.S. Nuclear 
Regulatory Commission. Washington. 
DC 20555-0001; or bv fax at (301) 415-
2260. Issued guides rnay also be 
purchased from the National Technical 
Information Service on a standing order 
basis. Details on this service may be 
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obtained by writing NTIS, 5285 Port 
Royal Road, Springfield, VA 22161. 
Regulatory guides are not copyrighted, 
and Commission approval is not 
required to reproduce them. 

Implementation 

The proposed Option B to Appendix 
J will become effective 30 days after 
publication. At any time thereafter, a 
licensee or applicant may notify the 
NRC of its desire to perform 
containment leakage-rate testing 
according to Option B. Accompanying 

·this notification, a licensee must submit 
proposed technical specifications 
changes which would eliminate those 
technical specifications which 
implement the current rule and propose 
a new technical specification 
referencing the NRC regulatory guide or, 
if the licensee desires, an alternative 
implementation guidance. 
Implementation must await NR<;: review 
and approval of the licensee's proposal. 
The NRC anticipates that a generic 
communication will be issued shortly 
which will provide the implementation 
procedure to all power reactor licensees. 

Finding of No Significant 
Environmental Impact: Availability 

The Commission has determined 
under the National Environmental 
Policy Act of 1969. ns amended, and the 
Commission's regulations in Subpart A 
of 10 CFR Part 51, that this rule, if 
adopted, would not be a major Federal 
action significantly affecting the quality 
of the human environment, and 
therefore an environmental impact 
statement is not required. There will be 
a marginal radiological environmental 
impact offsite, and the occupational 
exposure onsite is expected to decrease 
by about 0.8 person-rem per year of 
plant operation for plant personnel if 
licensees adopt the performance-based 
testing scheme provided in the revised 
rngulation. Alternatives to issuing this 
revision of the regulation were 
considered. One alternative would also 
entail complex revisions to other NRC 
regulations and therefore the NRC has 
decided to pursue it separately in the 
future. A third alternative would add 
regulatory burden without a 
commensurate safety benefit and 
therefore was found not to be 
acceptable. The environmental 
assessment is available for inspection or 
copying for a fee in the NRC Public 
Document Room, 2120 L Street NW, 
(Lower Level). Washington, DC; the 
PDR's mailing address is Mail Stop LL-
6, Washington, DC 20555; phone (202) 
634-3273;fax (202) 634-3343. 
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Paperwork Reduction Act Statement 

This final rule amends information 
collection requirements that are subject 
to the Paperwork Reduction Act of 1980 
(44 lJ.S.C. 3501 et seq.). These 
requirements were approved by the 
Office of Management and Budget, 
approval number 3150-0011. 
. Becau~e the rule will relax existing 
mformat10n collection requirements by 
providing an option to the existing 
requirements, the public burden for this 
collection of information is expected to 
be reduced by approximately 400 hours 
per licensee per year. This reduction 
!nclude~ the time required for reviewing 
mstruct1ons, searching existing data 
sourctis, gathering and maintaining the 
data needed and completing and 
reviewing the collection of information. 
Send comments regarding the estimated 
burden reduction or any aspect of this 
collection of information, including 
suggestions for reducing this burden, to 
the Information and Records 
Management Branch (T-6 F33), U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555-0001; and to the 
Desk Officer, Office of Information and 
Regulatory Affairs, NEOB-10202, 
(3150-0011). Office of Management and 
Iludgnt, Washington. DC 20503. 

Regulatory Analysis 
The Commission has prepared a final 

regulatory analysis on this regulation. 
The analysis examines the costs and 
benefits of the alternatives considered 
by the Commission. The analysis is 
available for inspection or copying for a 
fee in the NRC Public Document Room, 
2120 L Street NW, (Lower Level), 
Washington, DC; the.PDR's mailing 
address is Mail Stop LL-6, ·washington, 
DC 20555; phone (202) 634-3273; fax 
(202) 634-3343. 

Regulatory Flexibility Certification 
In accordance with the Regulatory 

Flexibility Act of 1980, (5 U.S.C. 
605(b)), the Commission certifies that 
this rule will not, if promulgated, have 
a significant economic impact on a 
substantial number of small entities. 
This rule affects only the licensing and 
operation of nuclear power plants. The 
companies that own these plants do not 
fall within the scope of the definition of 
"small entities" set forth in the 
Regulatory Flexibility Act or the Size 
standard adopted by the NRC (10 CFR 
2.810). 

Backfit Analysis 

This final rule amends a current 
regulation by establishing alternative 
requirements which may be voluntarily 
adopted by licensees. Therefore, the 
final rule does not constitute a backfit 

as defined in lOCFR 50.109(a)(l). 
Therefore, a backfit analysis is not 
necessary. 

List of Subjects in 10 CFR Part 50 
Antitrust, Classrned information, 

Criminal penalties, Fire protection, 
Incorporation by reference, 
Intergovernmental relations, Nuclear 
power plants and reactors, Radiation 
protection, Reactor siting criteria, 
Reporting and recordkeeping 
requirements. 

For the reasons set out in the 
preamble and under the authority of the 
Atomic Energy Act of 1954, as amended, 
the Energy Reorganization Act of 1974, 
as amended, and 5 U.S.C. 552 and 553, 
the NRC is adopting the following 
amendments to 10 CFR Part 50. 

60 FR 53505 
Published 10/16/95 
Effective 11 /15/95 

10 CFR Parts 50, 70, and 72 

RIN 3150-AF27 

Physical Security Plan Format 
Changes 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission (NRC) is amending its 
regulations to eliminate the requirement 
for applicants for power reactor, 
Category I fuel cycle, and spent fuel 
storage licenses to submit physical 
security plans in two parts. This action 
is necessary to allow for a quicker and 
more efficient review of the physical 
security plans. 
EFFECTIVE DATE: November 15, 1995. 

FOR FURTHER INFORMATION CONTACT: 
Carrie Brown, Office of Nuclear Material 
Safety and Safeguards, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555-0001, telephone (301) 415-
8092. 
SUPPLEMENTARY INFORMATION: Under 
current NRC regulations, applicants for 
power reactor, Category I fuel cycle, and 
spent fuel storage licenses must submit 
physical security plans in two parts. 
Applicants for power reactor, Category I 
fuel cycle, and spent fuel storage 
licenses are required to address, in Part 
1 of their plans, how they will comply 
with the applicable regulations of 10 
CFR Parts 11 and 73. They are required 
to list, in Part 2 of their plans, any test, 
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inspections, audits and any other means 
to be used to demonstrate compliance 
with the regulations. 

The two-part format is restrictive and 
has no regulatory advantage. Existing 
licensees with physical security plans 
approved before the effective date of the 
final rule will not be required to adopt 
the new format. These licensees, 
however, may revise their plans on a 
voluntary basis, pursuant to the rules 
that permit licensees to make changes in 
security plans that do not decrease the 
effectiveness of the plans. This final rule 
will not change any of the substantive 
content currently required in the 
physical security plans. 

The benefit of this rulemaking is the 
elimination of an unnecessary · 
requirement and there are no expected· 
adverse impacts. For those licensees 
who desire to revise their physical 
security plans, the staff has revised 
Regulatory Guide, 5.52, "Standard 
Format and Content of a Licensee 
Physical Protection Plan for Strategic 
Special Nuclear Material at Fixed Sites 
(Other than Nuclear Power Plants)," for 
use as guidance. NRC encourages 
applicants or licensees to follow such 
guidance in order to allow for a quicker 
and more efficient review of the plans. 

Summary of Public Comments 

The comment period for the proposed 
rule published April 17, 1995 (60 FR 
19170), closed on May 17, 1995. Two 
comments were received. The following 
comment summary and resolution 
address these comments. 

Comment. This commenter 
complimented NRC for eliminating 

. unnecessary requirements and 
commented on one statement, in the 
"Supplementary Information" section, 
that says licensees may"* * * revise 
their plans on a voluntary basis 
pursuant to the rules that permit 
licensees to make changes in security 
plans that do not decrease the 
effectiveness of the plan." The 
commenter discussed a Generic Letter 
that is being developed by the Office of 
Nuclear Reactor Regulation entitled, 
"Standardization of Security Program 
Reviews," and encouraged the issuance 
of the draft Generic Letter for comment 
as soon as possible. 

Response. The Generic Letter was 
published in the Federal Register on 
June 14, 1995 (60 FR 31326), with a 30-
day comment period. 

Comment. This commenter noted that 
a similar requirement to submit physical 
security plans in two parts in 10 CFR 
72.180 was not addressed and indicated 
that it should be included. 

Response. NRC agrees with the 
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comment and 10 CFR 72.180 has been 
amended. 

Environmental Impact: Categorical 
Exclusion 

NRC has determined that this final 
rule is the type of action described as a 
categorical exclusion in 10 CFR 
51.22(c)(2). Therefore, neither an 
environmental impact statement nor an 
environmental assessment has been 
prepared for this final rule. 

Paperwork Reduction Act Statement 

This rule does not contain a new or 
amended information collection 
requirement subject to the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3501, 
et seq.). Existing requirements were 
approved by the Office of Management 
and Budget, approval numbers 3150-
0009, 0011, and 0132. 

Regulatory Analysis 
The Commission has not prepared a 

regulatory analysis on this regulation 
because the amendment does not 
involve a question of policy, will have 
no impact on public health and safety, 
and will require no additional burden 
on current licensees. 

Regulatory Flexibility Certification 

In accordance with the Regulatory 
Flexibility Act of 1980, 5 U.S.C. 605(b), 
the Commission certifies that this final 
rule does not have a significant 
economic impact on a substantial 
number of small entities. This final rule 
affects applicants for power reactor, 
Category I fuel cycle, and spent fuel 
storage licenses. Because these licensees 
are not classified as small entities, as 
defined by NRC's size standards (10 
CFR 2.810), the Commission finds that 
this final rule does not have a 
significant economic impact on a 
substantial number of small entities. 

Backfit Analysis 

NRC has determined that the backfit 
rule, 10 CFR 50.109, does not apply to 
this final rule, and thereTcire: tluif a - . 
backfit analysis is not required, because 
this amendment does not involve any 
provisions that would impose backfits, 
as defined in 10 CFR 50.109(a)(l). 

List of Subjects 

10 CFR Part 50 

Antitrust, Classified information, 
Criminal penalties, Fire protection, 
Intergovernmental relations, Nuclear 
power plants and reactors, Radiation 
protection, Reactor siting criteria, 
Reporting and recordkeeping 
requirements. 

10 CFR Part 70 

Criminal penalties, Hazardous 
materials transportation, Material 

control and accounting, Nuclear 
materials, Packaging and containers, 
Radiation protection, Reporting and 
recordkeeping requirements, Scientific 
equipment, Security measures, Special 
nuclear material. 

10 CFR Part 72 

Manpower training programs, Nuclear 
materials, Occupational safety and 
health, Reporting and recordkeeping 
requirements, Security measures, Spent 
fuel. 

For the reasons set out in the 
preamble and under the authority of the 
Atomic Energy Act of 1954, as amended, 
the Energy Reorganization Act of 1974, 
as amended, and 5 U.S.C. 552 and 553, 
NRC is adopting the following 
amendments to 10 CFR Parts 50, 70, and 
72. 
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10 CFR Part 50 

RIN 3150-AD57 

Fracture Toughness Requirements for 
Light Water Reactor Pressure Vessels 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission (NRC) is amending its 
regulations for light-water-cooled 
nuclear power plants to clarify several 
items related to the fracture toughness. 
requirements for reactor pressure 
vessels (RPV). The amendments will 
clarify the pressurized thermal shock 
(PTS) requirements, make changes to 
the Fracture Toughness ·Requirements 
and the Reactor Vessel Material 
Surveillance Program Requirements, 
and provide new requirements for 
thermal annealing of a reactor pressure 
vessel. 
EFFECTIVE DATE: January 18, 1996. 
FOR FURTHER INFORMATION CONTACT: 
Alfred Taboada, Division of Engineering 
Technology, Office of Nuclear 
Regulatory Research, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555-00001, telephone: (301) 415-
6014. 
SUP.PLEMENTARY INFORMATION: On 
October 4, 1994 (59 FR 50513), the NRC 
published in the Federal Register a 
proposed amendment to clarify several 
items related to fracture toughness 
requirements.for reactor pressure 
vessels (RPV) and to add a new section 
on thermal annealing of a reactor vessJl 
to 10 CFR Part 50. 

Background 
Maintaining the structural integrity of 

tho reactor prossuro vessel of light­
water-cooled reactors is a critical 
concern related to the safe operation of 
nuclear power plants. To assure the 
structural integrity of RPVs, NRC 
regulations and regulatory guides have 
been developed to provide analysis and 
measurements methods and procedures 
to establish that each RPV has adequate 
safety margin for continued operation. 
Structural integrity of a RPV is generally 
assured through a fracture mechanics 
evaluation, including measurement or 
estimation of the fracture toughness of 
the materials which compose the RPV. 
However, the fracture toughness of the 
RPV materials varies with time. As the 
plant operates, neutrons escaping from 
the reactor core impact.the vessel 
heltlino materials (e.g. the materials thut 
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surround the reactor core), causing 
embrittlement of those mntorials. The 
NRC's regulations and regulatory guides 
related to RPV integrity provide.the ·· · . 
criteria and methods needed to estimate. 
the extent of the embrittlement, to 
evaluate the consequences of the 
erilbrittlement in temis of the structural 
integrity.of the RPV, and ~o provid11. 
methods to mitigate the deleterious · 
effects of the embrittlement. 

The NRC has several regulations and 
regulatory guides that establish criteria 
and procedures for assuring the . 
structural integrity of RPVs. With the 
addition of the thermal annealing 
requirements in this rule and several . 
regulatory guides, the regulatory ·· 
documents contribute to a 
comprehensive set of regulations and . 
regulatory guidance pertaining to RPV . 
integrity. 

This final rule adds requirements for 
thermal annealing of the RPV as a , 
method for mitigating the. effects of 
neutron irradiation (10 CFR 50.66) and 
amends the following: 

1. The Pressurized Thermal Shock 
(PTS) rule (10 CFR 50.61). 

2. Appendix G of 10 CFR Part 50, 
"Fracture Toughness Requirements." 

3. Appendix H of 10 CFR Part 5Q, 
"Reactor Vessel Material Surveillance 
Program Requirements." . . 

Overview of the Final Rule 

PTS Rule (1o'CFR 50.61) 

This arilend~ent to the PTS ruie · 
makes three changes: . 

1. The rule incorporates in total, and 
therefore makes binding by rule, the 
method for determining the reference 
temperature, RT NDT, ·including · 
treatment of the unirradiated RT NDT . · 

value, the margin term, and the explicit ·. 
definition of "credible" surveillance ' 
data, which is currently described.in . · · 
Regulatory Guide i.99, Revision 2. . . ·.· 

2. The section is restructured to · . 
improve clarity, with the requirements 
section giving only the requirements for 
the value for the refe~ence temperature · 
for end of life fluence, RTPTs• The 
method for calculating RT PTS is m·oved 
to a new paragraph of the rule .. 

3. Thermal annealing is i.dentified as 
a method for mitigating the effects of 
neutron irradiation, thereby reducing 
RTPTS•. . . . 
Thermal Annealing Rule (10 CFR 50.66) 

The thermal annealing rule, 10 CFR 
50.66, provides a consistent set of . 
requirements for the use of thermal. 
annealing to mitigate the effects of 
neutron irradiation and replaces the 
requirements for annealing in the . 
current Appendix G of 10 CFR Part 50. 

Tho final rule requires, prior to 
initiation of thermal annealing, 
submittal of a Thermal Annealing 
Report containing: (1) A.Thermal 
Annealing Operating Plan, (2) a 
Requalification IQspectiori and Test 
Program, (3) a Fracture Toughness 
Recovery and Reembrittlement Trend 
Assurance Program, arid (4) 
Identification of Unreviewed Safety . 
Questions and Technical Specifications 

. Changes. The report must be subltiitted 
at least 3 years before the date at which 
the limiting fracture toughness criteria 
in 50.61 and Appendix G·to Part 50 
would be exceeded. This 3·year period 
is specified to provide the NRC stuff 
with sufficient time to review the 
thermal annealing program. Under 
§ 50.66(a); the NRC will, within three 
years of submission of a licensee's 
.Thermal Annealing Report, document 
its views·on the plan; including whether 
thermal annealing constitutes.an 
unreviewed safety question. . 

In order to provide for public 
participation in the regulatory process, 
Section 50.66(f)(1) requires that the NRC 
hold a public meeting a minimum of 30 
days before the licensee starts t~ thermal 
anneal the reactor vessel. The 
Commission will notify and solicit 
comments from cognizant local and 
state governments, and will publish a 
notice in the Federal Register and in a 

. forum, such as local newspapers, which 
is readily accessible to ip.dividuals in 
the vicinity of the-site, in order tQ solicit 
comments from the public. 

The thermal annealing operating plan 
must include an evaluation of the effects 
of temperature, and of mechanical and 
thermal stresses on the reactor and 
associated equipment such as 
containment1 the biological shield, and 
attached piping, to.demonstrate that the 

· operability of the reactor will not be 
detrimentally affected. The bounding 
conditions of the temperatures and 
times used in this. analysis define the 
proposed annealing conditions. If these 
conditions are exceeded during the 
vessel annealing, then the evaluation 
would no longer be valid, and the 
acceptability of the actual vessel 
annealing would have to be 
demonstrated as discussed below in the 
· next paragraph. 

· Upon completion of the thermal . 
annealing, the li.censee must confirm in · 
writing to the Director, Offil:;e of Nuclear 
Reactor Regulation (NRR), that the 
thermal annealing was performed in 
accordance with the Thermal Annealing 
Operating Plan and the Requalification 

. Inspection and Test Program. Within 15 
days of the licensee's written 
confirmation that the thermal annealing 
was completed·in accordance with the 

50-SC-162 

Thermal Annealing Plan, and prior to 
restart, )he NRG shall: ( 1) Briefly 
document whether the thermal · · 
annealing was perfornt'ed in corilplilince· 
with the licensee's Thermal Annealing 
Operating Plan and the Requalification 
{nspection and Test Program, with ihe · 
documentation to be placed in the NRC 
public document room, and (2) hold a 
public meeting to: (1) permit the 
licensee to explain the results of the · 
reactor vessel annealing to the NRC and 
the public, (2) allow the NRC to discuss 
its inspection of the reactor vessel 
annealing, and (3) provide an · 
opportunity for the public to comment 
to the NRC on the. ilierina\ annealing. . . 
The licensee may. restart_ its teactor.af\er 
the meeting has been completed, unless 
the NRC orders otherwise. Within 45 
days of the licensee's written 
confirmation that the themial annealing 
was completed in accordance with the 
Thermal Annealing Operating plan and 
the Requalificatfon Inspection and Test 
Program, the NRC staff shall complete 
full documentation of the NRC's · · 
inspection of the" licensee's .annealing 
process and place the documentation in 
the Public Document. Room •. 

If the thermal annealing was 
completed but not performed in 
accordance with the·Thermal Annealing 
Operating Plan and the Requalification 
Inspection.and Test Program, including 
the bounding conditions of the 
temperature and times as discussed 
above, the licensee must submit a · 
summary of lack of corlipliance and a . 
j\lstification for subsequent operations. · · 
The licensee must also identify any 
changes to the facility which ere 
attributable to the-noncompliances . 
which constitute unreviewed safety 
questions and any changes to the 
technical specifications which are 
required for operation as a result of the 
noncompliances: This identification 
does not relieve the licensee from 
complying with applicable requirements 
of the Commission regulations and the 
operating license, and if,.as a result of 

. the annealing operation, ·these 
requirements cannot be met, the 
licensee must obtain the appropriate 
exemption per 1'0 CFR 50.12. If 
unreviewed safety questions or changes . 
to technical specifications are not · 
identified as necessary for resumed 
operation, the licensee may restart after 
the NRC staff places e summary of its 
inspection of the thermal annealing in 
the Public Document Room, and the 
NRC holds a public meeting on the 
thermal annealing. On the other hand, if 
urireviewed safety questions.or changes 
to technical specific;ations are identified 
as necessary for resumed operation, the 



PART 50 • STATEMENTS OF CONSIDERATION 

licensee may restary only after the 
Director of NRR authorizes restart, the 
summary of the NR:C staff inspection is 
placed in the public document room, 
and a public meeting on the thermal 
annealing is held. ; · 

The fimd Thermal Annealing Rule 
also sets forth the requirements that a 
licensee must follow if the thermal 
annealing was terminated prior to 
completion. In general, the process and 
requirements for partial annealing are 
analogous to the situations where the 
thermal annealing was completed; viz., 
where the partial aµnealing was 
otherwise performed in compliance 
with the Thermal ~nnealing Operating 
Plan and relevant portions of the 
Requalification Inspection and Test 
Program, the licenl!ee submits written 
confirmation' of such compliance and 
may restart following, inter alia, holding 
of a public meeting on the annealing. By 
contrast, where the partial annealing 
was not performed, in accordance with 
the Thermal Annealing Operating Plan. 
and relevant portions of the 
Requalification Inspection and Test 
Program, the licensee is required to 
submit a summary of lack of compliance 
and a justification for subsequent 
operations, and identify any changes to 
the facility which ii.re attributable to the 
noncompliances which constitute 
unreviewed safety questions and 
changes to the technical specifications 
which are required for operation as a 
result of the nonci>mpliances with the 
Thermal Annealing Operating Plan and 
relevant portions of the Requalification 
Inspection and Test Program. If 
Unreviewed Safety Questions and/or 
changes to technical specifications are 
identified as necessary for resumed 
operation, the licensee may restart only 
after the Director of NRR authorizes 
restart and the public meeting on lhe 
thermal annealing, is held. 

Every licensee that either completes a 
thermal annealing or terminates an 
annealing but elec,ts to .take full or 
partial credit for the annealing shall 
provide a Thermal Annealing Results 
Report detailing: (1) The time and 
temperature profile of the actual thermal 
anneal, (2) the post-anneal RTNDT and 
Charpy upper shelf energy values of the 
reactor material to be used in 
subsequent operations, (3) the projected 
post-anneal reembrittlement trends for 
both RTNDT and Cherpy upper-shelf 
energy, end (4) the projected values of 
RTP"Ts and Charpy upper-shelf energy at 
the end of the proposed period of 
operation addressed in tho application. 
The report must be submitted within 
three months of C(?mpleting the thermal 
anneal, unless an extension is 
authorized by the:Oirector, NRR. 

Two items of particular importance to 
the overall annealing are .the recovery of 
fracture toughness and the degree of 
reembrittlement of the RPV beltline 
materials. This final rule provides 
alternative metlwds for detennining 
these values, ranging from assessments 
using plant-specific materials to an 
assessment using u generic computation. 

Two methods provided for evaluating 
annealing recovery are experimental 
methods to determine plant-specific 
annealing recovery.and a third method 
is a generic computational method. 
Experimental methods and the 
computational method are-also provided 
· for estimating recovery of RT NDT and 
Charpy upper-shelf energy of the 
beltline materials. The experimental 
methods for estimating recovery of 
RTNDT·and the Charpy upper-shelf 
energy utilize either surveillance 
program specimens or material removed 
from the vessel beltline. The 
experimental methods provide a plant­
specific estimate of recovery, rather than · 
the generic value evaluated from the 
computational method. This final rule 
re'luires that surveillance specimens 
from "credible" surveillance programs 
must be used to develop plant-specific 
recovery data, if such specimens are 
available. This final rule does not 
require the removal of material from the 
RPV beltline to permit plant-specific 
evaluation of recovery. 

As described previously, the 
computational method requires 
appropriate justification. 

Post anneal reembrittlement trends of 
both the RTNDTand the Charpy upper 
shelf energy must be estimated and 
monitored using a surveillance program 
described in the Thermal Annealing 
Report. 

The reactor pressure vessel is perhaps 
the most important single component in 
the reactor coolant system. As such, 
ensuring its integrity is a fundamental 
element of plant safety. Thermal 
annealing is a positive action that could 
be taken to reduce the level of 
embrittlement in the pressure vessel 
beltline and, thereby, improve the 
ability of a pressure vessel to withstand 
accident loadings. While thermal 
annealing is a positive action, there are· 
numerous complex technical questions 
regarding its application in the U.S. that 
are unanswered. 

Thermal annealing of a commercial 
reactor pressure vessel has never been 
accomplished in the United States. 
Thermal annealing has been 
successfully employed in Eastern 
Europe and Russia on Russian-designed 
pressure vessels. However, there are 
significant differences between the U.S. 
and Russian designs in terms of the 
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geometry of the pressure vessels, the 
attached piping, and the surrounding 
structures. The staff has observed one of 
these annealing operations. While 
informative, the East European and 
Russian experience does not provide 
answers to all of the potential questions 
related to annealing of U.S. designed 
pressure vessels. 

Research analyses performed 
previously indicated the potential for 
plastic deformation of the main coolant 
piping for a typical U.S. plant design .. 
and anticipated annealing conditions. 
There are also questions regarding how 
thermal growth of the pressure vessel is 
treated, and the adequacy of the thermal 
and stress analyses used to predict 
response of the overall system under 
thermal annealing conditions. 
Additionally, there may be questions in 
other areas such as temperature limits 
for the concrete structures, and potential 
radiological hazards associated with 
removing and storing the reactor 
internals during the annealing process, 
and fire hazards associated with heating 
the vessel. 

Recognition of Lhe numerous complex 
technical questions related to thermal 
annealing, and of the potential benefits 
for operating nuclear power plants, has 
resulted in a cooperative effort, funded 
by the U.S. Department of Energy and 
the industry, to perform Annealing 
Demonstration Projects. Projects are 
planned t_o demonstrate two different 
annealing processes, evaluating heater 
designs and vessel designs. It is 
anticipated that the annealing 
demonstration projects will answer 
many of the generic questions regarding 
thermal annealing of U.S. pressure 
vessel and piping designs. 

The thermal annealing report, 
required by the thermal annealing rule; 
is designed to facilitate a detailed 
review by the licensee of plant-specific 
questions and considerations in 

. performing a thermal annealing. The 
proposed rule specifically discusses the 
potential for unreviewed safety 
questions and technical specification 
changes that may result from or be 
related to thermal annealing of the 
reactor pressure vessel. With 
completion of the demonstration 
projects and as the staff and industry 
gain experience with thermal annealing, 
many of the issues related to annealing 
will be better understood and related 
questions will be answered. However, 
until this experience is realized, the 
staff will critically review licensee 
determinations regarding unreviewed 
safety questions and the need for 
technical specification changes 
associated with each proposed thermal 
annealing. 
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The thermal annealing rule has been · 
structured to provide time. for. the staff 
to thoroughly review the licensee's 
annealing plan and determination. 
regarding unreviewed safety questions 
and the need for technical specification 
changes. If the staff identifies an 
unreviewed safety question or the need 
for a technical specification change, the 
licensee would be so notified and the 
existing NRC regulatory prnctice·s would 
be invoked to address the issues. 

. Appendix G of 10 CFR Part 50 
. Appendix G of 10 CFR Part 50 

specifies fracture toughness . 
requirements for ferritic materials of 
pressure-retaining components of the 
reactor coolant pressure boundary of 
light-water-cooled nuclear power 
reactors. These requirements provide 
adequate margins of safety during any 
condition of normal operation, 
including anticipated operational 
occurrences and system hydrostatic 
tests. The amendments to Appendix G 
are principally of a clarifying or a 
restructuring nature. Requirements for 
"volumetric inspection" and 
"additional evidence of fracture 
toughness" have been removed because 
they were unnecessary, given the 
inspection and performance 
demonstration programs currently 
required under 10 CFR 50.55a. The 
"additional evidence of fracture 
toughness" requirement in Section 
V.C.2 is incorporated in the "equivalent 
margins" analysis in Section IV.A.1 as 
a provisional method for developing 
fracture toughness data needed for thiat 
analysis. 

The pressure-temperatu~ and 
minimum permissible temperature 
requirements in Section IV have been 
restructured. The principal feature is the 
addition of a table which summarizes 
the pressure-temperature limit 
requirements and minimum 
temperature requirements as a function 
of the plant operating condition, the 
vessel pressure, whether fuel is in the 
vessel, and whether the core is critical. . 
In addition, Section IV has been 
reworded to clarify the minimum 
permissible temperature requirement by 
indicating the criteria for use in 
determining the location in the 
component or material which must 
satisfy the minimum temperature 
requirement. This minimum 
temperature is defined in Section IV as 
the metal temperature of the controlling 
material in the region which has. the 
least favorable combination of stress and 
temperature for the appropriate plant 
condition. An explicit statement has 
been added to require that pressure and 
leak tests of the reactor pressure v~ssel 

required by Section XI of the American 
Society of Mechanical Engineers Boiler 
& Pressure Vessel (B&P.V) Code (ASME 
Code) must be ·completed before the 
core is critical. 

The requirement that all pressure and 
leak tests of the RPV required by Section 
XI of the ASME Code must be 
completed before the core is critical is 
intended to prohibit the use of nuclear 
heat, i.e., core criticality, in tho conduct 
of ASME, Section XI pressure and leak 
tests. The use of nuclear heat before the 
completion of such tests is not 
consistent with basic defense-in-depth 
nuclear safety principle for several 
reasons, including the hindrance of 
finding leaks with the vessel at such a 
high temperature an_d the potential for 
exacerbating the consequences of a 
vessel rupture (in the extremely 
unlikely event that it should occur) by 
having the core critical. The ·explicit 
prohibition of nuclear heat in these 
cases was discussed in a letter to 
Messi:s, Reynolds and Stenger of the 
Nuclear Utility Backfilling and Reform 
Group from James M. Taylor, Executive 
Director of Operations, dated February 
2, 1990. 

The current requirements in 10 CFR 
Part 50, Appendix G, Section V. D. with 
respect to reactor vessel thermal 
annealing are being replaced by a 
sentence which references the new 
Thermal Annealing rule, 10 CFR 50.66 .. 

Appendix Hof 10 CFR Part 50 
Appendix H of lo CFR Part 50, 

"Reactor Vessel Material Surveillance 
Program Requirements" provides the 
rules for monitoring the changes in the 
fracture toughness properties of the RPV 
beltline materials due to irradiation 
embrittlement using a surveillance 
progr_am. Appendix H references 
American Society for Testing and 
Materials (ASTM) standard E 185 
("Standard Practice for Conducting 
Surveillance Tests for Light-Water 
Cooled Nuclear Power Reactor Vessels") 
for many of the detailed requirements of 
surveillance programs, and permits the 
use of integrated surveillance programs, 
wherein surveillance program capsules 
for one reactor are irradiated in another 
reactor. 

Integrated surveillance programs are 
permitted under Section II.C of 
Appendix H of 10 CFR Part 50. One 
provision of this section is that "the 
amount of testing may be reduced if the 
initial results agree with predictions." 
This provision was deleted, although 
previous authorizations granted by the 
Director, Office of Nuclear Reactor 
Regulation, continue in effect. 

A second change to Appendix H 
restructures Section 11.C to clarify the 
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requirements for integrated surveillance 
programs, 

The other principal change to 
Appendix H clarifies the version of 
ASTM Standard E 185 that applies to 
the various portions of the surveillance 
programs. Appendix H recognizes the 
need to separate surveillance programs 
into two essential parts, specifically the 
design of the program and the · · 
subsequent testing and reporting of 
· results from the surveillance capsules. 
Because the design of the surveillance 
program cannot be chariged once the 
pi:ogramjs in place, the requirements 
for design of the surveillance program 
are static for each plant. However, the 
testing and reporting requirements are 
updated along with technical 
improvements made to,ASTM standard 
E 185. 

Request for Public Comments 
At the request of the Commission, the 

proposed rule contained a request for 
public comments on the following 
specific issues related to the proposed 
regulation on thermal annealing: 

1. The technical adequacy of the 
staffs guidance; · 

2. The sufficiency of the guidance and 
criteria to support a: certification that if 
satisfied, a plant with an annealed · 
vessel can safely resume operation; 

3. Whether health and safety concerns 
are best served by approval of the 
thermal annealing plan or of readiness 
for restart; 

4. The preferred regulatory process 
(including opportunities for public 
participation) and the commenter's 
basis for recommending a particular 
process; and 

5. Whether there are health and safety 
issues concerning thermal annealing 
that cannot be addressed generically 
and would warrant plant-specific 
consideration. 

The supplementary information 
section of the proposed rule also 
discussed the issue of opportunity for 
public participation in regulating 
thermal annealing of pressure vessels; 

The response to the request for public 
comments on the.se -issues, along with 
other items, are summarized below. 

Summary of Comments 
The following includes a summary of 

the comments receiv.ed on the proposed 
rule, on the five issues identified by the 
Commission, and ~n the options for 
public participation in thermal 
ann.ealing. 

Comments were received from nine 
separate sources. These sources consist 
of five utilities, the Nuclear Energy · 
Institute (NEI), the Nuclear Utility 
Backfitting and Reform Group 
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(NUBARG) represented by the firm 
Winston & Strawn, one public citizens 
group (Ohio Citizens for Responsible 
Energy (OCREJ), and one nuclear steam 
system supplier (NSSS). 

NEI provided detailed comments on 
10 CFR 50.61, 10 CFR 50.66, Appendix 
G to 10 CFR Part 50, and Appendix H 
to 10 CFR Part 50; responded to the 
request for comments on the five issues 
related to thermal annealing and 
included detailed comments on the 
opportunities for public participation. 
The five utilities and the NSSS 
endorsed the NEI comments. Three of 
the five utilities provided additional 
comments on 10 CFR 50.61; one of the 
five utilities provided additional 
comments on 10 CFR Part 50, Appendix 
G; two of the utilities provided 
additional comments on 10 CFR Part 50, 
Appendix H; and one of the five utilities 
disagreed with the NEI position on the 
opportunity for public participation and 
submitted a separate comment. OCRE 
provided comments on the opportunity 
for public participation. NUBARG 
provided comments on the backfitting 
aspects of the proposed rule and the 
stafrs backfit justification. 

NEI and one of the utilities included 
comments on the Draft Regulatory. 
Guide DG-1027, "Format and Content 
of Application for Approval for Thermal 
Annealing of Reactor Pressure Vessels," 
that was discussed in the proposed rule. 
These comm.ants on Draft Regulatory 
Guide DG-1027 are being reviewed by 
the NRC staff and will be addressed 
separately in the resolution of 
comments on the regulatory guide. 

The NRC reviewed the comments 
received on the proposed rule, the 
comments on the five questions related 
to thermal annealing and the issue of 
opportunities for public participation. 
The resolution of these comments is 
presented below. 

PTS Rule (10 CFR 50.61) 

Sixteen specific comments in the 
submittals from NEI and three utilities 
addressed 10 CFR 50.61. A general 
comment argued that both the existing 
10 CFR 50.61 and the proposed 
modifications contained an excessive 
amount of prescriptive technical detail 
that limits licensee compliance 
flexibility. The commenters prqposed 
that these prescriptive technical details 
be removed from the rule and placed in 
a regulatory guide. These commenters 
suggested that the rule not be issued 
until it has been written to contain only 
those requirements essential to regulate 
reactor pressure vessel embrittlement. A 
number of comments suggested changes 
that were clarifications to the proposed 
rule, including proposals to clarify the 

procedure for calculating the reference 
temperatures in the preservice 
condition, RT NOT, and, at end of reactor 
life, RT PTS· One comment noted that the 
proposed rule omitted part of the 
procedure in Regulatory Guide 1.99, 
presently being applied by the NRG, that 
permits adjustments for differences in 
chemistry between surveillance material 
and the vessel material when using 
credible surveillance data to calculate a 
best fit chemistry factor for transition 
temperature shifts due to irradiation. 
Several comments proposed changes in 
the criteria for establishing whether 
surveillance material data is credible 
that would result in a less restrictive 
basis for using surveillance data in 
determining the transition temperature 
shift. The comments argued that the 
proposed rule is ambiguous with respect 
to the use of information from other 
sources that contain limiting material 
for a specific plant and that the NRC 
must have the flexibility to approve use 
of such information on a case-by-case 
basis. Several comments proposed 
limiting the basis for making changes of 
RT PTS subject to the approval of the 
Director,· NRR. 

The NRC recognizes that 10 CFR 
50.61 contains an unusual amount of 
.prescriptive material and that the 
comments proposing simplification 
have merit. Some changes to the rule 
have been made to provide flexibility, 
where.appropriate. The NRC staff is 
evaluating subsequent changes that 
would be more performance based. 
However, the NRC staff believes that 
this rule, as written, is needed to ensure 
that plants apply the appropriate 
method for determining RT PTS and that 
the appropriate reference to the thermal 
annealing rule be applied for the 
pressurized thermal shock situation. 

A number of clarifications were made 
to the rule. The paragraphs dealing with 
the determination of RT PTS were 
modified to make clear that RT PTS is a 
unique, end of life, case of RT NOT and 
to clarify the procedure for determining 
these values. As suggested, the 
adjustment procedure was added to the 
rule to permit accounting for differences 
in chemistry between surveillance 
materials and reactor vessel materials 
when calculating chemistry factors. 
With respect to the plant specific 
material surveillance data that is , 
permitted to be used in a surveillance 
program, the rule was modified to make 
clear that such data includes results 
from other plant's surveillance programs 
and test reactors. Several clarifications · 
were made to the criteria for 
determining credible material. The NRC 
determined that the requirements for 
approval by the Director, NRR, for 
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changes in RT PTS are appropriate and 
should not be modified. 

Thermal Annealing Rule (10 CFR 50.66) 

Twelve individual comments were 
received on the proposed Thermal 
Annealing Rule, 10 CFR 50.66. These 
comments included a number of 
suggestions for clarification of details of 
the proposed rule. Three of the 
comments addressed the requirements 
that, after the annealing operation, the 
reembrittlement rate of the reactor 
vessel due to neutron irradiation must 
be estimated and must be monitored 
using a surveillance program which 
conforms to Appendix H of 10 CFR 50, 
"Reactor Vessel Materials Surveillance 
Program." The comments are 
summarized as follows: 

(1) The supplementary information 
section for the proposed rule is silent on 
what is acceptable if limiting material is 
not available.The rule should provide 
appropriate requirements on the method 
for monitoring reembrittlement after 
annealing for those plants that do not 
have limiting material for their 
surveillance program and the 
monitoring plans should be consistent 
with the preannealing surveillance 
program approved by the NRC staff; 

(2) Appendix H does not define an 
acceptable post-anneal surveillance 
program, the reference to Appendix H 
should be deleted, and the post-anneal 
surveillance program should be defined 
in the annealing plan that is approved 
by the staff; and 

(3) The term reembrittlement rate is 
unclear as to the period of time to be 
used for its determination, and a 
wording change is proposed for the 
requirement that would relate change in 
toughness to fluence accumulated after 
the anneal. . 

Three of the comments addressed the 
requirements in the proposed rule that 
the Thermal Annealing Operation Plan 
include time-temperature profiles which 
represent the annealing conditions that. 
may not be exceeded during the 
annealing operation and are to be used 
for determining the.amount of recovery 
of the fracture toughness of the material 
due to annealing. The comments 
suggested that, instead of a single time­
temperature profile, bounding time and 
temperature conditions be established 
for the maximum values that would be . 
used for thermal and stress analysis and 
to verify the re-qualification inspection 
and test program, and the minimum 
values that would be used to establish 
the amount of recovery of fracture 
toughness and for reembrittlement rate 
estimates. The bounding values would 
be based upon the estimated 
uncertainties in the times and 
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temperatures and the actual annealing 
conditions should fall within these 
bounds. 

Two comments addressed the section 
on Certification of Annealing 
Effectiveness. One comment suggested 
deleting the requirement in the 
proposed rule for certification of the 
annealing effectiveness and instead 
adding a provision in the Thermal 
Annealing Operating Plan that approval 
prior to subsequent power operation be 
required i:mly if the anneal was not 
performed in accordance with the 
approved plan. The comment also 
suggested that, if the licensee terminates 
the annealing before achieving the 
specified time but otherwise maintains · 
the annealing envelop such that no 
concern exists for stress or thermal 
damage, no additional constraints be 
imposed on subsequent operations and 
no credit be given for annealing. The 
second comment suggested that (1) the · 
staffs review of the annealing report 
(certification report) need not be 
completed prior to reinitiating power 
operation if the anneal was performed 
in accordance with the approved _ 
Thermal Annealing Operating Plan, (2) . 
reporting and quantification of the 
actual recovery results need not be 
reported unless the vessel was at or_ 
above the PTS screening criteria when 
annealing was started, and (3) the 
Thermal Annealing Operating Plan 
should specify the_minimum content 
and ·a schedule for reporting the 
annealing results. The commenter 
provided a proposed list of criteria, 
content, and schedule for reporting the 
annealing results. 

One comment stated that no guidance 
was provided in the .proposed rule on 
what constitutes components "affected" 
by tho annealing operation that ore 
required to be reported in the Thermal 
Annealing Operating Plan. The 
comment suggested :11ternative wording 
that components to be reported should 
be structures and components that are 
expected to experience significant 
temperature gradient or stress variations 
during the thermal annealing operation. 
One comment suggested qualifying the 
provision in the proposed rule that the 
effects of localized high temperatures 
must be evaluated for changes in 
thermal and mechanical properties of 
the reactor vessel insulation for those 
coses where such changes may be 
negligible at annealing conditions. One 
comment suggested that the use of · 
applicable material data, such as data 
from integrated surveillance programs, 
be an optional part of the computational 
methods for determining fracture 
tough~ess recovery. 

The NRC reviewed the comments 
received on the proposed rule _in detail. 
After consideration, the NRC reached 
the conclusion that most of the 
comments are notinconsistent with the 
intent of the proposed rule and in some 
cases reflect a need for clarification of 
the rule. In these cases, alterriative 
wording that clarified the intent of the 
rule was substituted in the text. With 
respect to the comments on the 
requirement that_reembrittlement rate 
after annealing must be monitored using 
a surveillance program, the NRC is 
aware that some plants do not have 
limiting materials.for their existing 
preannealing surveillance programs. For 
these situations the staff has approved 
alternative surveillance plans on a case­
by-case basis. Clearly, these plants will 
not have limiting material for 
surveillance programs for use in 
determining reembrittlement rates afte,r 
annealing. ' . 

The NRC recognizes that Appendix H 
of 10 CFR Part 50, which is referenced 
in this rule, does not specifically 

_ address the surveillance of an annealed 
reactor vessel. However, the. · 
requirements of Appendix H to 10 CFR 
Part 50 apply to all reactors including· 
the specific case of an annealed reactor 
vessel. To clarify the surveillance 
requirements of an annealed plant, the 
final rule has been µiodified to include, 
as suggested, that the post-anneal 
reembrittlement is to be monitored 
using a surveillance program defined in 
the Thermal Annealing Report and that 
the surveillance program must conform 
to the intent of Appendix H to 10 CFR 
Part 50. 

The term reembrittlement "ra:te" in 
the proposed rule was intended to mean 
the projected amount of reembrittlement 
over a specific fluence period. It is 
recognized that reembrittlomont is not n 
straight line function of fluence. 
Deterinination of reembrittlement rate is 

. discussed in more detail in Draft 
Regulatory Guide 1_.162, "Format and 
Content of Report for Thermal · 
Annealing of Reactor Pressure Vessels." 
In Regula~ory Guide 1.162, the approved 
method for estimating the 
reembrittlement rate, the lateral shift 
method; results in the same 
embrittlement trend as that used for the 
pre-anneal operating period. To avoid 
confusion the term "rote" hos been 
changed to "trend" in the final rule and 
the regulatory guide. 

The NRC agrees with the comments 
that the time and temperature profile 
required in the annealing operating plan 
should be bounding values. In this 
regard, Regulatory Guide DG-1027 calls 

· for the thermal annealing operating plan 
to include identification of the 
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limitations and permitted variations in 
temperature, time, hentup and 
cooldown rate. For clarification, the 
final rule has been modified to use the 
terms "bounding conditions for till!e·s 
and temperatures and heatup and 
cooldown schedu.les" to describe _ 
conditions that may.not be exceeded 
during the annealing operation, and the -
lower limit time and temperature of the 
actual anneal is used for determining 
the projected recovery of fracture . 
toughness by annealing. .-

The NRC considers that the intent of 
paragraphs (c), Completion or" 
Termination of Thermal Annealing, and 
(d), Thermal Annealing Results Report, 
of the final rule to be consistent with the 
two comments on that subject. The final 
rule .does not require that the NRC 
approve restart following the annealing 
operation if the Thermal Annealing 
Operating Plan and the Requalification 
Inspection and Test Program was · 
complied with. The NRC accepts the 
suggestion that the rule should be more 
specific on the items the licensee should 
include in the report and has included 
the list "in the final ·rule; 

Finally, the NRC agrees with the 
suggestion to ·make clear that a report is 
not required if: 

· (1) The licensee terminates the anneal 
prior to completion; _ 

(2) The partial anneal was otherwise 
in accordance with the Thermal 
Annealing Plan; · 

(3) The licensee does not elect to take 
credit for any recovery. A statement was 
added to the Final Rule to cover the 
early termination situation. · 

The NRC has accepted the suggested 
clarifications of what constitutes an 
"affected" component and the 
qualification on the requirement to 
evaluate changes in properties on 
reactor vessel insulation if these are 
negligible. The NRC considers it 
unnecessary to ini::lude a reference in 
the rule to data from integrated 
surveillance programs as an optional 
part of the computational methods to 
determine fracture toughness recovery. 
Generic computational methods for this. 
purpose are provided in the Regulatory 
Guide 1.162. However, the final rule 
does not prohibit use of alternative 
methods if adequate justification is 
provided. 

Appendix G to 10 CFR Part 50 

Two comments were received on the 
Appendix G to 10 CFR Part 50 of the 
proposed rule. The NEI comment, 
which was endorsed by five utilities and 
one NSSS organization, included a table 
with six.items on Appendix G. The 
other comment on Appendix G was 
received from one of the five utilities. 
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Two of the comments identified 
typographical errors and suggested a 
change in organization to improve 
clarity. One of the comments suggested 
revising the rule to change the 
definition of reference temperature, 
RTNoT, for cases where plants do not 
have data to comply with code 
procedures for determining RT NOT· One 
comment suggested a change in the title 
of Table 1., "Pressure and Temperature 
Requirements," by adding to the title 
"For the Reactor Pressure Vessel" to 
make clear that this table does not apply 
to other components in the reactor 
coolant pressure system and proposed 
adding a footnote to the table for the 
same purpose. One comment identified 
an error in the minimum temperature 
requirements for the hydrostatic and 
leak testing of the pressure vessel 
without fuel when the vessel pressure is 
equal or below 20 percent of the vessel 
design pressure. One of the comments 
suggested that two of the entries in the 
table were new requirements when the 
table was intended to provide 
clarification. The utility's comment 
disagreed with the proposed rule change 
to prohibit the use of nuclear heat for 
the performance of vessel leak and 
hydrostatic testing. The utility 
contended that using nuclear heat, by 
providing a significant temperature 
margin above the pressure and 
temperature limit curves, greatly 
reduces the probability of brittle fracture 
and should be allowed. 

The NRC corrected the typographical 
errors and corrected the minimum 
temperature requirement for the 
hydrostatic and leak testing of the 
pressure vessel at low vessel pressures 
and without fuel. The title to Table 1 
was changed, es suggested, for 
clarification. 

The NRC does not agree with the 
proposal to change the definition of 
RT NOT· The situation described in the 
comment, when data is not available to 
comply with code procedures, is 
presently handled on a case-by-case 
basis in accordance with MEB Branch 
position, MEB 5-2. The NRC staff does 
not agree with the comment that the two 
requirements cited are new 
requirements. Item 2.2.c. and Item 2.2.d 
of Table 1 are in the existing ASME 
code requirement and in Paragraph 
IV.A.3. in the rule. The NRC also does 
not agree with the utility's comment 
that using nuclear heat greatly reduces 
the probability of brittle fracture. The 
reasons for this are set forth in the 
February 2, 1990, letter to Messrs. 
Reynolds and Stenger of NUBARG from 
James M. Taylor, Executive Director for 
Operations. 

Appendix H to 10 CFR Part 50 
Three comments were received on 

Appendix H to 10 CFR 50. The 
comment from NEI was endorsed by the 
five .utilities and the NSSS. Two of the 
five utilities submitted additional 
comments. NEI and one utility 
commented that the proposed change to 
Paragraph III.B.1, which establishes the 
applicable edition of ASTM standard E 
185 for a reactor surveillance program, 
constituted a backfit that would require 
a substantial design change in the 

·survei1lance program for those plants 
fabricated to a code edition prior to 
1973. The other two commenters 
suggested new changes to Appendix H 
to 10 CFR Part 50. One of the 
commenters noted that an existing 
provision -in Appendix H to 10 CFR Part 
50, not part of the proposed rule change, 
dealing with requirements for attaching 
capsule holders to the vessel wall is a 
reiteration of a requirement in the 
ASME Code and should be removed. 
The other commenter suggested a new 
change to Appendix H to 10 CFR Part 
50-to add a statement to the criteria for 
approval of an integrated surveillance 
program that would permit the use of 
surveillance specimens for extension of 
license purposes. The commenter also 
suggested that there is an apparent 
conflict between Paragraph III.C.2. and 
Paragraph 111.C.3. that address 
requirements for an integrated 
surveillance. 

The provision in the proposed rule 
was changed and reference to ASTM E 
185 73 was deleted to make clear that 
the surveillance programs must be 
designed to the edition of ASTM 185 
that is current on the issue date of the 
ASME Code to which the reactor vessel 
was purchased or to a later epition 
through 1982. The Commission agrees 
with the industry comments that 
imposing the ASTM E 185 1973 edition 
is impractical because vessels 
purchased prior to 1973 could not 
necessarily comply with all of the 
surveillance requirements in the 1973 
edition of the ASTM standard. The NRG 
staff believes that the provision in the 
present rule on requirements for 
attaching capsule holders to the reactor 
vessel wall is required for clarity and 
should not be deleted. The comments 
related to the requirements for an 
integrated surveillance program were 
not persuasive to the NRC staff. The 
existing provisions of the rule do not 
preclude the application of the 
integrated surveillance program for 
extension of license purposes. The two 
paragraphs purported to be in conflict' 
address separate items; one addresses 
the number of materials to be irradiated, 
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specimen types, and number of 
specimens per reactor; the other 
addresses amount of testing. 

Request for Comments on Issues Related 
to Thermal Annealing 

Comments were received from NEI on 
the five issues on thermal annealing that 
were included in the proposed rule at 
the Commission's direction. In addition, 
OGRE and one utility, Pacific Gas and 
Electric, submitted comments on Issue 
4, concerning the preferred regulatory 
process (including opportunity for 
public participation). Public Comments 
on the five issues are summarized 
below: · 

Issue 1: The technical adequacy of the 
NRC staffs guidance. 

Comment: The detailed comments 
submitted on 10 CFR 50.66 are 
summarized in the Summary of 
Comments section on the Thermal 
Annealing Rule. In addition, NEI 
suggested that draft Regulatory Guide, 
DG-1027, be revised to include 
acceptance criteria where an action is 
required, but the acceptance criteria was 
not defined. NEI further commented 
that the re-embrittlement rate equation 
(DG-1027, Equation 1) appeared to be 
very conservative and would result in a 
post-anneal operating life that is less 
than industry believes justified. 

Re.~ponse: The NRC is concurrently 
revising the noted draft regulatory guide 
and will address this comment in the 
resolution of comments for the guide. 

Issue 2: The sufficiency of the 
guidance and criteria to support a 
certification that if satisfied, a plant 
with an annealed vessel can safely 
resume operation. 

Comment: NEI noted that "The 
reactor pressure vessel thermal 
annealing rule and guide address 
appropriate issues to assure public 
health and safety and that the annealed 
reactor pressure vessel may be safely 
operated. The prior NRC staff approval 
of the reactor vessel annealing plan 
assures a clear process and criteria to 
restart following the vessel anneal. The 
licensee needs only to attest to 
compliance with the approved plan 
prior to resuming operations. The 
resumption of operations should not be 
needlessly delayed while a report 
documenting performance of the vessel 
anneal and recovery of the embrittled 
material properties is confirmed, 
because the vessel anneal will only 
improve the material properties. The · 
final report should be submitted on a 
schedule that considers when the vessel 
would have exceeded the RT PTs or 
uppershelf energy (USE) screening 
criteria without an anneal. The material 
property recovery will document prior 
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to the time when ·the vessel would have 
exceeded the screening criteria, thereby : 
assuring that the vessel is safe to Operate . 
at restart and for the duration justified 
by the material embrittlement · 
recovery." · . ·. . · . 

Response: NRC agrees with the NEI 
comment, except NRC believes it is. 
necessary for the licensee to submit the 
final report within three months of 
completing pr terminating the anneal, 
unless an extension is authorized by the 
Director, Office of Nuclear Reactor 
Regulation. · 

Issue 3: Whether health and safety 
concerns are best served by approval of 
the thermal annealing plan or of 
readiness for restart. 

Comment: NEI noted that "The 
performance of a reactor pressure ·vessel 
anneal in accordance with an approved 
annealing plan improves the public 
health and safety by reducing the 
probability of core melt frequency. This 
improvement occurs because of the 
increase in reactor vessel material 
ductility. The amount of recovery 
achieved by a thermal anneal "'.ill be 
documented prior to the original date 
when the reactor vessel would have 
exceeded the PTS or USE screening 
limit. Therefore, a demonstration for 
"restart readiness" is an extra burden 
that will not provide any further 
improvement of the public health and 
safety." · . 

Response: T)le NRC's determination 
as to the procedures for NRC review of 
the Thermal Annealing Operation Plan, 
Requalification Inspection and Test 
Program and justification for restart 
discussed below in further detail in the 
Opportunities for Public Participation 
section. 

Issue 4: The preferred regulatory 
process (including opportunities for 
public participation) and the 
commenter's basis for recommending a 
particular process·. 

Comment: NEI noted that "The 
industry recommends that a hearing 
opportunity be provided, but that it be 
a non-adjudicatory, 10 CFR Part 2, 
Subpart L type hearing on the docketed 
record. The essential features of the 
hearing process proposed are as follows. 
The NRC would at time of receiving the 
licensee proposed annealing plan issue 
a Federal Register announcement that 
staff is performing the review per 10 
CFR 50.66. A Subpart L hearing could 
be held, if requested by an intervener, 
after the NRC staff has issued a safety 
evaluation report on the licensee 
annealing plan, but prior to 
commencement of the reactor vessel 
thermal an~ealing unless the NRC staff 
makes a "no significant hazards 
determination." Enclosure 4 provides 

additional details that support this . 
industry position." Additional detailed 
comments by NEI and the co_mments on 
this subject. by QClIB are discussed · 

: under the Opportunities for Public 
Participation heading. . 

Response: The rule provides for 
public participation in the regulatory 
process by "incorporating a public 
meeting on the Licensee's Thermal 
Annealing Report a minimum of 30 days 
before the start of thei:mal annealing, 
and a public meeting after the licensee 
completes the anneal but before the 
reactor is restarted. The opportunity for 
public hearings in thermal annealing 
should be limited to those cases whore 
there is an unreviewed safety question 
or a change to the Technical 
Specifications or where the licensee did 

. not comply with the Thermal Annealing 
Operating Plan and Requalification 
Inspection and Test Program .. Expanded 
discussion on this issue is provided 
below under the Opportunities for 
.Public Participation heading. 

Issue 5: Whether there are health and 
safety issues concerning thermal 
annealing that cannot be addressed 
generically and would warrant plant­
specific consideration. 

Comment: NEI noted that "Thermal 
annealing to reduce material irradiation 
embrittlement is a well understood 
inetallurgical phenomenon. The 
supporting thermal and stress analysis 
used to demonstrate that the vessel is 
not damaged during the anneal are 
standard technologies used at nuclear 
plants. Because thermal annealing uses 
well understood technology, public 
health and safety is reasonably 
assured." 

Response: The NRC agrees with this 
comment. 

Opportunities for Public Participation 

The Supplementary Information 
section of the proposed rule discussed 
the four options the Commission 
considered for structuring the regulatory 
process related to public participation 
in the NRC's review and approval of a 
licensee's proposal for thermal 
annealing of a reactor vessel. The 
proposed rule, at the Commission's 
direction, requested comments on the 
preferred regulatory process (including 
opportunities for public participation). 
The four options included: 

(1) No hearings under the rule as 
proposed; 

(2) Discretionary opportunity for 
hearing under rule as proposed in 
which ·situation the Commission would 
decide on a case-by-case basis to 
determine whether a hearing should be 
held; 
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. (3) Required opportunity for hearing 
under rule as proposed, but. ~ork could 
commence if the .NRC were to make a · 
"no significant ha~d determination!'. 
on the·pro~osi:id thennal annealing; and 

_(4) Modify th~ proposed rule to · .· 
require suspension of license prior and · 
during the thermal annealing at which 
time no hearing wo.uld be afforded and 
the license would only be reinstated if 
the licensee demonstrates thatit has 
addressed the reactor embrittlement 
such that. it is acceptable to operate the 
plant. ·.. ' .. 

Three comments were submitted ori 
the subject. OCRE and NEI addressed all 
of the alternatives in detail and they; \is 
well as one utility, identified and 
discussed individual preferred · 
alternatives. 

NEI commented thaf each of the four 
alternatives has a sufficiently serious 
flaw to prevent adoption. With respect 
to the no hearing alternative, NEI agrees 
that annealing is presently subject to 
approval by the Director of NRR in · 
accordance with Part 50 Appendix G 
rather than being the· subjec~.of a license 
amendment as an u·ni:eviewed safety · 
question under§ 50:59 . .However, NEI · 
believes that annealing is an important 
process from· a regulatory standpoint 
and that public participation, in the 
form of.informal hearings, is 
appropriate. NEI objected to a 
discretionary opportunity for a hearing 
because it provides significant · 
uncertainty in the process for licensees 
and members of.the j>ublic. NErs 
objection to requiri}!g· a ·hearing, as 
discussed in.staff Option 3, is thatit 
would aHow· those who object to the 
resumption of operat\on, on other- than 
technical ground!!, to 'use hearings to 
delay restart. Option 4 is objectionable, 
to NEI because it does not provide the 
licensee with any stability or 
predictability since the licensee would 
be required to demonstrate compliance 
after the annealing was performed, and 
does not provide the public with any 
opportunity to express its views .. 

NEI further commented that a license 
amendment is not necessary to approve 
a thermal annealing plan because 
annealing will not change the reactor 
vessel or·other cm;nponents in a manner 
inconsistent with the facility technical 
specifications nor will it require . 

· changes in the FSAR, and further, that 
a licensee is not required to modify its 
procedures to address or accommodate 
the annealing process. NEI noted that, 
while there is an incentive for the 
licensee to obtain credit for its improved 
P/T <:urves, and could seek a licensee 
amendment to do so, the licensee's 
existing P/T curves could remain in 
force. 
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Despite the conclusion that a license 
amendment .is not necessary for. thermal 
annealing, NEI recommended that a 
hearing opportunity be provided, but 
that it be a non-adjudicatory, Sul:>part L 
type hearing oil the record. NEI gave the 
following advantages for this approach: 
(1) The NRC would be provided with a 
clear understanding of the licensee's 
annealing process, and the NRC's 
hearing process; (2) a Subpart L hearing 
is held on the .written record and 
typically does not include the discovery 
or live testimony _associated with 
adjudicatory hearings, but allows the 
public to participate.in a meaningful 
way without consuming the vast NRC, 
licensee, and public resources required 
for an adjudicatory hearing; and (3) it 
would provide predictability and 
stability by ensuring that all issues 
which could be subject to a hearing are 
addressed prior to restart. Any 
inspection or test performed in order to 
restart would be for the purpose of 
-confirming compliance with the rule. 

OCRE supported the proposed rule · 
provided that the public hearing rights 
were preserved with regard to reactor 
pressure.vessel annealing. It is OCRE's 
position on the request for public 
comment that, based on the Sholly 
decision, the NRC must offer the 
opportunity for a formai adjudicatory 
hearing on the application for annealing 
and on the licensee's justification for 
subsequent operation where the licensee 
cannot certify that the thermal 
annealing was performed in accordance 
with the approved application. OCRE 
commented that approval by the · 
Director of NRR of the application for 
annealing and restart of the reactor, if 
the licensee cannot·certify that 
annealing was performed in accordance 
with the approved application, will.give 
the licensee the authority t~ operate in 
ways in which-they otherwise could 
not, and is thus, a de facto licens.e 
amendment. OCRE fully supported 
Option 3 which requires opportunity for 
hearing under the rule as proposed. 
OCRE suggested that the adequacy of 
the thermal annealing plan, as well as 
the vessel's ability to perform its safety 
function after annealing, could be raised 
in the hearing on the thermal annealing 
plan and that the licensee's 
implementation of the thermal 
annealing plan could not commence 
until any hearing is concluded. or unless 
the NRC makes a "no significant 
hazards determination" with respect to 
thermal annealing. 

With respect to Option 1, OGRE 
concluded that the informal hearings or 
public meetings·proposed by the 

. Commission for the initial thermal 
annealing are not a substitute for. 

adjudicatory hearings required by the . 
Atoinic Energy Act (AEA) and do not 
give the interveners the same rights as 
they would have in a Section 189a 
hearing. OGRE found Option 2 
pi:eferable to ha~ing no hearing. 
However, OCRE contended that this 
option is flawed by the assumption that 
"Section 189a of the AEA does not · 
afford an interested me.mber of the 
public a right to request a hearing." 
They contend that approval by the 
Director, NRR to anneal the reactor 
pressure vessel or to restart after' 
annealing does constitute a de facto 

. operating licensing amendment for 
which the opportunity for a hearing is 
required. OCRE found Options 1 and 4 

· unacceptable in that they do not provide 
the opportunity for a formal 
adjudicatory hearing. 

The comment from tho utility 
suggested that Option 1 is the 
appropriate approach as long as the 
annealing process to be implemented is 
approved in advance by the NRC staff 
and the utility certifies that they have 
com,plied with the approved annealing 
process during the annealing operation, 
as provided for in the proposed rule. 
The utility further commented that if 
Technical Specifications ,changes or 
amendments to the operating license are 
required in order to perform tho 
annealing then the opportunity for 
hearings would be required due to the 
normal license amendment process and 
if the final safety analysis report (FSAR) 
were required to be updated to reflect 
the thermal annealing process, the 
provisions of 10 GFR 50.59 would 
apply. The utility suggested that if those 
changes did not constitute an 
"unreviewed safety question," no 
amendment would be needed and the 
license amendment process shou Id not 
be invoked and that if a member of the 
public is c·oncerned about a licensee's 
compliance with the NRC approved 
thermal annealing plan, those concerns 
could be addressed pursuant to the 10 
CFR 2.206 petition process. The utility 
commented that, under its proposal, 
existing regulatory provisions for. public 
participation would apply as 
appropriate and no new prescriptive 
requirements would be necessary. 

The Commission has considered the 
public comments and has modified the 
proposed rule as follows. A licensee that 
seeks to utilize thermal annenling to 
mitigate the effects of neutron 
irradiation of the nuclear reactor vessel 
must, at least three years prior to the 
date at which the limiting fracture 
toughness criteria in § 50.61 or 
Appendix G to Part 50 would be 
exceeded, submit a Thermal Annealing 
Report to the NRC staff for review. The 
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report shall contain four sections: (i) 
Thermal Annealing Operating Plan, (ii) 
Requulificution Inspection und Test 
Progrnm, (iii) Program for determining 
Fracture Toughness Recovery and 
Reembrittlement Trend, and (iv) a 
section identifying any changes to the 
description of the facility as described 
in the updated final safety analysis 
report (FSAR) which constitute . 
unreviewed safety questions (USQs} 
under §'50.59, and changes to the 
facility's technical specifications, which 
are necessary either to perform the 
thermal annealing, or to operate 
following completion of the .annealing. 
Section 50.66(a) provides that the NRC 
will. within three years of submission of 
a licensee's annealing report, document . 
its views on whether the plan for 
conducting thermal annealing 
constitutes an unreviewed safety· 
question or otherwise requires a change 
to the plant's technical specifications. 
Such a determination is the threshold 

· determination for whether NRC 
approval is required before undertaking 
the activity. In the event the NRG were 
to conclude, contrary to the licensee, 
that an unreviewed safety question is 
present or a change to the technical 
specifications is necessary, the NRG 
would, as a discretionary enforcement 
matter, issue an appropriate order to the 
licensee prohibiting annealing prior to 
issuance of a license amendment. An 
opportunity for formal adjudicatory 
hearing would be provided in 
connection with the license 
amendment; however, if the NRG makes 
a finding that the proposed change to 
the FSAR description or technical 
specification constitutes a "no 
significant hazards consideration" 
pursuant to Section 189.(a)(2)(A), the 
licensee may conduct the thermal 
annealing prior to completion of any 
hearing. In any event, at least 30 days 
before the licensee starts to thermal 
anneal and before the NRG completes its 
review, the NRG will hold a public 
meeting on.the licensee's proposed 
Thermal Annealing Plan and 
Requalificatfon Inspection and Test 
Program. 

Following the completion of the 
annealing operation, the licensee must 
confirm in writing to the Director, Office 
of Nuclear Reactor Regulation, that the 
thermal annealing was performed in 
accordance with the Thermal Annealing 
Operating Plan and the Requalification 
and Inspection Test Program. In support 
of this confirmation, the licensee must 
submit a report, within three months of 
completion or termination of the anneal, 
that presents the results of the annealing 
operation. Within two weeks of the 
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licensee's. written confirmatiori that the 
thermal ·annealing was completed ~n · 
accordance w,ith the Thermal Annealing 
Plan, and prior to restart, the NRC shall: 
(1) Place in its public document room a 
summary of the NRC stafrs inspection 
of the licensee's thermal annealing · 
process to confirm that the thermal 
annealing was completed in accordance 
with the Thermal Annealing Operating 
Plan and the Requalification Inspection 
and Test Program, and (2) hold a public . 
meeting'with the licensee to permit the 
licensee to explain the results of the 
react~r vessel annealing .to the NRC and 
the pu~lic, for the NRC to discuss its 
inspection of the reactor vessel · 
annealing process,·and·to provide an 
opportunity for the public to.comment 
to the NRC on the annealing operation 
and the results of the Starrs inspection. 

Witltin 45 days of the licensee's 
written confirmation that the thermal 
annealing was completed, the NRC shell 
complete full documentation. of the 
NRC's inspection of the .licensee's 
annealing process to confirm that the·. 
annealing was·completed.in accordance · 
with the Thermal Annealing Operating 
Plan and the Requalification Inspection 
and Test Program.· .. 

The licensee may resume operation if: 
(1) The licensee concludes that the 
thermal annealing operation was 
performed in compliance with the 
Thermal Annealing Operating Plan, the. 
Requali~cation Inspection and Test 
P.rogram, and the provisions of Section 
50.a&{b), (2) a summ:ary of the NRC's 
inspecthm of the thermal anne1ding is 
placed in the NRC public document 
room as required by Section 50.66(c) (2) 
and (3) the NRC holds the public 
meeting required by Section 50.66(£)(2), 
unless the staff takes action against the 
licensee. Since NRC approval to resume 
operation is not necessary, an 
opportunity for hearing would not be . 
provided in this situation. If, however, 
the licensee cannot conclude that the 
thermal annealing was performed in. 
compliance with the Thermal Annealing 
Operating Plan or the RequaUfication · 
Insp_ection and Test Program, the 
licensee.must submit a justification for · 
continued operation to .the Director. If 
the noncompliance presents an 
unreviewed safety question, es 
determined by the licensee or directed 
by the NRC following its review of the 
report, then the plant may not restart 
unti~ the Director has approved restart. 
Those failures to comply with the 
Thermal Annealing Operating Plan and 
the Requalification Inspection and Test 
Program; which either (1) Are· 
considered to be ''unreviewed safety 
questions'' or (2) require changes to the 
technical specifications as a result of the. 

noncompliances, would also be subject 
to an opportunity for a formal 
adjudicatory hearing in accordance with 
the Commission's· regulations governing 
license amendments. However, the 
licensee may rest11rt prior to completion 
of the hearing if the Director makes a 
finding that such restart constitutes a 
"no significant hazards consideration," 
as provided uncl.er Section 189.(a)(2)(A) 
of the Atomic Energy Act of 1954, as 
amended. · 

The regulatory process for thermal 
annealing and the associated hearing 
opporturiitles are com;istent with long­
standiµg NJ{C regu~tory practices 
defining thos.e matters which present 
. s1c1fficient potential effect on public 
health and safety (e.g., are unreviewed 
safety questions) to justify both prior 
NRC review of the change, and an 
opportunity for hearings (with the 
associated time and resource impacts on 
both the licensl;le and the NRC). With 
respect to lhe thermal anneaHng review 
pro~ss, the Commission reassessed the 
reguJatory requirementi;. and processes 
for·assuring safety. The-Commission 
determined that the most important 
safety matters are normally addressed ln 
license conditions, technical· 
specifications, and the FSAR. The 
regulatory process for NRC 
consideration of licensee-initiated 
changes concerning these matters, and 
the associated opportunities for hearings 
. is in tO CFR 50.59. In view of this well~ 
established regulatory process fm;­
iinportant safety information, the 
Commission determined that a 
regulatory. process re.quiring NRC 
-approval of a thermal annealing plan is 
not necessary, because the licensee is 
already required to comply with its 
license conditions, technical 
specifications, and FSAR. Important 
changes to license conditions, technical 
specifications, and FSARfrom a safety 
standpoint are subject to both prior NRC 
review and approval and an opportunity 
.for hearing. With respect to restart . 
following comph1tion of the annealing, 
the 15-day delay period should be 
sufficient time for review of the 
licensee's input given the NRC stafrs 
understanding of the annealing 
operation plan prior to implementation, 
ongoing resident inspections and 
headquarters inspections of the 
implementation of thermal annealing 

· operating plan. The Commission did not 
adopt NEI's suggestion for informal 
hearings where the Director must 
approve-restart if the Thermal 
Annealing Operating Plan and 
Requalificatfon Inspection and Test 
Program .were not complied with, _ 
because the Commission does not see 
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nny distinction (in terms of safety 
implications) betweon the subject matter 
of hearings under this rule, as compared 
with other actions under Part-50 which, 
would require formal hearings. · 

As discussed earlier in the . 
supplementary information. pre'(iously . 
performed research analyses indicated 
the potential for plastic.'defomiation of 
the main coolant.piping (or a typical 
U.S .. plant design and anticipated 
annealing conditions. There are also 
questions regarding how' thermal growth 
of the pressure vessel is treat~d. a_nd the 
adequacy of the thermal and stress 
analyses used to predict response of the 
.overall system under thermal annealing· 
conditions.-Additionally, there may be 
questions in other areas such as · 
temperature limits'for the concrete 
structures, and potential radiological .. 
hazards associated with removing and 
storing the reactor internals.during the 
annealing process, and fire hazards 
associated with.heating the vessel. 

Recognition of the numerous complex 
technical questions related to 4 thermal 
annealing and of the potential benefits 
for operating nuc,ear power plants has. · 
resulted in a cooperative effort, fonded 
by the U.S. Department of Energy and 
the industry, to p81'form.Annealing . 
Demonstration. Projects. Projects are -. 
planned to demonsb'&te two different 

. annealing processes, _evaluating heater 
designs and ves.sel designs. It is 
anticipated that the·anhealing 
demonstration projects will answer 
many of the generic questions regarding 
thermal annealing ofU.S_. pressure 
vessel and piping designs. 

The Thermal Annealing Report, 
required by the thermal ahnealing rule, 

. is designed to facilitate a detailed 
· review by the licensee of plent~specific 
questions and considerations in · · 
performing a: thermal annealing. The . 
proposed rule specifically discusses the 
potential for unreviewe,hafety 
questions and technical specification · 
changes that may result from or be 
related to thermal annealing of the 
reactor pressure vessel. With 
completion of.the demonstration·· 
projects and as the staff and industry 
gain experience With therinal annealing, 
many of the issues related to annealing 
will be better understood and related 
questions will be answered. However, 
until this experience is realized, the 
staff will critically review licensee 
determinations regarding unreviewed 
safety questions and the need for · 
technical specification- changes 
associated with each proposed thermal 
annealing. The level of staff effort is 
expected to be significantly greater 
during its review of the initial proposed 
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vessel annealings than that which will· 
be required after experience is gained. 

The thermal annealing rule has been 
structured to provide time for the staff 
to thoroughly review the licensee's 
annealing plan and determination 
regarding unreviewed safety questions 
and the need for technical specification 
changes. If the staff identifies an 
unreviewed safety question or the need 
for a technical specification change, the 
licensee would be so notified and the 
existing NRC regulatory practices would 
be invoked to address the issues. 

Backfitting Issues 
Comments were received on · 

backfitting issues from the Nuclear 
Utility Backfitting and Reform Group 
(NUBARG). NUBARG commented that 
they do not object to the new NRC 
position in Appendix G to 10 CFR Part 
50 which prohibits core criticality 
before completion of hydrostatic 
pressure and leak tests as a conservative 
measure to ·enhance safety. However, 
they are concerned that amending 
Appendix G on the basis of a 
compliance exception may set a bad 
precedent for avoiding backfilling 
analyses. NUBARG stated that "The 
logic of the proposed rule would seem 
to allow the NRC to avoid a backfitting 
analysis by (1) invoking the intent of 
one requirement.to override the explicit 
provisions of another, (2) using the 
compliance exception when the practice 
being eliminated seems specifically 
contemplated by and specified in the 
pertinent regulation; and (3) overlooking 
the fact that the NRC has apparently 
accepted this position in practice by 
some licensees• • *" In NUBARG's 
view, this proposed amendment should 
be supported by a backfit analysis. The· 
Commission has reviewed this comment 
and has concluded that use of the 
qimpliance exception under§ 50.109 
for the changes in Appendix G to 10 
CFR Part 50 is appropriate. The Backfit 
Analysis section contains further 
discussion on this subject. The issue of 
explicitly prohibiting core criticality 
before completing pressure and leak 
tests has been addressed previously 
(letter from J.M. Taylor, EDO, to N. S. 
Reynolds and D. F. Stenger, NUBARG, 
dated February 2, 1990) and the 
NUBARG comment did not provide new 
information. The Commission hes 
concluded that any backfit requirements 
in this amendment are necessary to 
bring the facilities-into compliance with 
licenses, or the rules and orders of the 
Commission, or into conformance with 
written commitments by the licensees. 
Therefore, a backfit analysis is not 
required pursuant to 10 CFR 
50.109(a)(4)(i). 

NUBARG also commented on the 
amendment to Appendix H lo 10 CFR 
Part 50 regarding surveillance that 
would preclude reducing the amount of 
testing if the initial test results agreed 
with predicted results. Although 
NUBARG recognizes the change would 
be prospective, it believes that NRC 
should provide flexibility to allow 
continue.cl relief for any licensee who 
lacks such on authorization but has 
relied on the provision. The 
Commission believes that sufficient 
flexibility already exists in that 
licensees who do not have an 

· authorization may seek an exemption 
under 10 CFR Part 50.12. 

Another aspect of the backfitting 
concern raised by NUBARG addresses 
the proposed amendment to § 50.61 
which, based on the adequate protection 
exception, would impose a uniform 
methodology for calculating the 
reference temperature. NUBARG 
contends that to rely on the adequate 
protection exception is arguably 
erroneous because the change in 
methodology is not likely an adequate 
protection issue (i.e., for most plants, 
the screening criteria will not be 
approached for many years). As 
discussed further under Backfit 
Analysis, the Commission believes that 
a new backfit analysis is not required for 
this conforming change, which corrects 
an inadvertent omission from the 
previous rulemaking. Therefore, the 
Commission concludes that the 
adequate protection basis for tho backfit 
continues to apply from the previous 
rulemaking (56 FR 22300; May 15, 1991) 
to §50.61. 

Criminal Penalties 
For purposes of Section 223 of the 

Atomic Energy Act (AEA), the 
Commission is issuing the final rule 
under one or more of Sections 161b, 
161i or 1610 of the AEA. Willful 
violations of the rule will be subject to 
criminal enforcement. 

Finding of No Significant 
Environmental Impact 

The Commission has determined 
under the National Environmental 
Policy Act of 1969, as amended, and the 
Commission's regulations in Subpart A 
of 10 CFR Part 51, that this rule is not 
a major Federal action significantly 
affecting the quality of human 
environment and, therefore, an 
environmental impact statement is not 
required. 

The individual actions covered in this 
final rule would either serve to enhance 
safety of the reactor pressure vessel, 
thereby decreasing the environmental 
impact of plant operation, or have no 
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impact on the environment. Therefore, 
in all cases these individual actions will 
not have an adverse impact on the· 
environment. 

PTS !,ule (10 CFR 50.61) 

The inclusion of thermal annealing as 
an option for mitigating the effects of 
neutron irradiation serves to decrease 
the environmental impact of plant 
operation by enhancing the safety of the 
reactor pressure vessel. 

The incorporation of the Regulatory 
Guide 1.99, Revision 2, method for 
determining RT NOT into the PTS rule 
has no impact on the environment 
because this change will result in values 
of RT PTS which are consistent with 
those currently used in plant operation. 

The restructuring of the PTS rule. is 
the type of action described iri 
categorical exclusion 10 CFR 
51.22(c)(2). Therefore, an environmental 
asses·sment is not necessary for this 
change. 

Thermal Annealing Rule (10 CFR 50.66) 

The thermal annealing rule (10 CFR 
50.66) permits and provides 
requirements for the thermal annealing 
of a reactor vessel to restore fracture 
properties of the reactor vessel material 
which have been degraded by neutron 
irradiation. This final rule only applies 
when a licensee elects to use it. The 
final rule provides an alternative for 
assuring compliance with the 
requirements in 10 CFR 50.61 and 
Appendix G of 10 CFR Part 50. 

The application of thermal annealing 
to a reactor vessel improves the 
condition of the reactor vessel material. 
In addition, this rule establishes 
requirements to avoid damaging the 
reactor system and to p·rotect against 
accidents during the annealing 
operation. 

This rule is one of several regulatory 
requirements that will function to 
ensure reactor vessel integrity. In that 
sense, this rule has a positive impact on 
the environment by reducing the 
potential for vessel failure. For th.ese 
reasons, the Commission has 
determined that there is no significant 
impact and, therefore, an environmental 
statement is not required. 

Appendix G to 10 CFR Part 50 

The prohibition of core criticality 
before completion of the required 
pressure and leak tests will serve to 
reduce the potential for vessel failure, 
and thereby decrease the potential 
environmental impact of plant 
operation. . 

The restructuring of Sections IV and 
V of Appendix G is clarifying or 
corrective in nature, and is the type of 

I 

I 
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action described in categorical 
exclusion 10 CFR 51.22(0)(2). Therefore, 
an environmental assessment is not 
necl;lssary for this change. . · 

The changing of the reference from . 
Appendix G of Section III of the ASME 

· Code to Appendix G of Section Xl of the 
ASME Code has no impact on the 
environment because the requirements 
in the Appendices ere identical. 
Therefore, there is no adverse impact on 
the environment from this change. 

The referenc~ng of the thermal 
annealing rule results in no adverse 
impact .on the environment because . 
Appendix G currently permits the use of 
thermal annealing to reduce fracture 
toughness loss of the RPV materials due 
to irradiation embrittleIIient. 

Appendix H to 10 CFR Part 50 

Concerning the amendments to 
Appendix H to 10 CFR Part 50 in the 
final rule, the requirement that all 
irradiation surveillance tests be made 
(i.e., no reduction in testing is 
permitted) will have e·positive impact 
on the environment in helping to assure 
the integrity ofthere11ctor pressure 
vessel.·· · . : 

· The restructuring of Section II.C is the 
type of action described in categorical 
exclusion 10 CFR 51.22(c)(2). Therefore, 
an environmental assessment is not 
necessary for this change. . 

The clarification oftlie applicable 
version of ASTM Standard E 185 will 
result in no adverse impact to the 
environment since there will be no 
change _to current ·surveillance 
programs. Changes to future 
surveillance programs will make the 
programs more effective in assessing 
irradiation embrittlement effects to the 
RPV materials, thereby helping to assure 
the integrity of the· reactor pressure 
vessel · 

Paperwork Reduction Act Statement 
· This·final rule amends information 
collection requirements that are subject 
to the Paperwork Reduction Act of 1980 
(44 U:S.C. 3501 et seq.): These 
requirements were approved by the 
Office of Management and Budget, 
approval number 315CH>011. · • 

The public reporting burden for this 
collection of information is estimated to 
. averag(;l 6,000 hours per response, 
including. the time for reviewing 
instructions, searching existing data 
sources, .gathering and maintaining the 
data needed, and completing and 
reviewing the collection of information. 
Send comments regarding the burden 
estimate or any other aspect of this 
collection of inforp10tion, including 
suggestions for reducing the burden, to 
the Information and Records · ·. · · 

Management Branch (T-6 F33), U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555-0001, and to the 
Desk Officer, Office of Information and 
Regulatory Affairs, NEOB-10202, 
(3150-0011), OfficeofMan!lgement and 
Budget, Washington, DC ~0503. 

Public Protection Notification · 

The NRC may not conduct or sponsor,. 
and a ·person is not required to respond 
to, e collection of information unless it 
displays a currently° valid 0MB control 

. number. 

. Regulatory .Analysis 

The NRC staff has prepared a . 
regulatory analysis for·the amendments 

,- to 10 CFR 50.61; Appep.dix G of 10 CFR . 
, Part so. and Appendix H of 10 CFR Part · 
: •50 that describes the factors and 
: alternatives considered by the 
' Commission in.deciding to issue these 

amendments. A copy of the regulatory 
: analysis is available for inspection_ and 

copying for a fee at the NRC Public 
Document Room, 2120 L Street NW. 

· ·(Lower Level), Washington, DC 20555-
0001 .. Singl13 copies of the analysis may . 
be obtained from Alfred Taboada, Office 
of Nuclear Regulatory Research, U.S. 
Nuclear Regulatory Commission, 
Washington· .. DC. 20555-0001, telephone 
(301)°415-6014. . 

j Regulatory Flexibility ~ct Certification 

As required by the Regulatory 
Flexibility Act, 5 U.S.C. 605(b), the 

; Commission certifies that ,this final rule 
: ,will not have a.significant economi~ 
. imp11ct on a substa.ntial number of sipell 
• entities .. The rules which ai:e affected by 

the amendments will: (1) Preclude 
brittle fracture of enibrittled vessels 

. during PTS events, (2) provide the 
general fracture toughp.ess requirements 
for RPVs, including ductile fracture 
toughness requirements and pressure­
temperature limits, (3) provide the 
requirements for. s·urveillance programs 
to monitor irradiation embrittlement of 

· RPV beltline materi11ls, and (4) provide 
for a method for·.re~toring the ·fracture . 
toughness of RPV beltline materials 
used in nuclear facilities licensed under 
the provision of 10 CFR 50.21(b) and 10 
CFR 50.22. The companies that own 
these facilities do not fall within the 
scope of the definition of "small .. 
entities" as set forth in the Regulatory 
Flexibility Act, the Small Business Size 
Standards in regulations issued by the 
Small Business Administration at 13 
CFR Part 121, or the size standards 
established by the NRC at 10 CFR 2.810 
(60 FR 18344; April 11, 1995). 
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Backfit Analysis . 

PTS Rule (10 CFR 50.61) · 

The revision to ·§ 50.6i requires: 
licensees to calculate RT PTS using the 
same methodology. specified in 
Regulatory Guide 1.99, Revision 2, for. · 
determining RTNDT· This change·was 
logically e requisite part of the previous 
rulemaking (56 FR 22300; May 15, 1991) 
to § 50.61 that set forth a unified method 
for calculating radiation embrittlement 
of the reactor beltline materials in Pert 
50. However, the Commission, at that 
t.ime, inadv!3rtently failed to make the 
·conforming change'to·.§ 50.61. The 
Commission believes that .the backfit 
statement for the previous amendment, 
which determined that the backfit was 
necessary to ensure that the facility 
continues to provide adequate.· 
protection to the public health and 
safety, is applicable to this conforming 
change to § 50.61 .. 

The restructuring of the P.TS rule does 
not impose any backfits as defined in 10 
CFR 50.109(e)(l) because there is no 
change in requirements due to this 
restructuring. . · · : · . 

The inclusion of thei:mel annealing in 
§ 50.61 does not constitute a backfires 
defined in 10 CFR 50.109(a)(1) because 
the .decision to perform annealing is 
voluntary, no annealing has been·· · 
conducted in this country, and there are 
no staff positions or· Commission 
requirements r.elied upon by licensees 
that are being.changed. 

Thermal Annealing Rule (10 CFR 50.66) 

The final thermal annealing rule 
establishes requirements with respect to 
applications for thermal annealing. 
However, the Commission hes 
determined that. the rule does not 
impose a "backfit" as defined in 10 CFR 
50.109(a)(1). The thermal annealing rule 
does not require any licensee to perfonp. 
thermal annealing. Under existing 
requirements, all licensees are required 
to evaluate whether they ·exceed the PTS 
screening limits in 10 CFR 50.61 and the 
Cherpy tipper shelf screening limits in 
Appendix G of CFR Part 50. However, 
.these rules provide an alternative means 
for meeting these screening limits (e.g., 
performing thermal··annealing). No· 
licensee currently has pending before 
the NRC an application for thermal 
·annealing, nor has any current licensee . 
been granted permission·to conduct 
thermal annealing. The rule does not 
reflect any new or different NRC staff 
position which conflicts with a prior . 

. NRC staff position .or Commission rule. 
Thus, the final rule will have a purely 
prospective effect on future applications 
for thermal annealing. The Commission 
has stated in other rulemakings 
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establishing prospective requirements 
(10 CFR Part 52 and the License 
Renewal Rufe, 10 CFR Part 54) that the 
Backfit Rule was not intended to protect 
the future applicant from current 
changes in Commission requirements. 
Accordingly, the Commission concludes 
that the rule does not impose backfits 
and a backfit analysis need not be 
prepared for the final thermal annealing 
r.ule. 

Appendix G to 10 CfR Part 50 
The restructuring 'of Sections IV and 

V of this appendix, referencing of the 
thermal annealing rule, changing the 
reference from App~ndix G of Section 
III of the ASME Code to Appendix G of 

· Section XI of the. ASME Code, and 
deleting the "design to perinit · 
annealing" requirement do not impose 
any backfits as defined in 10 CFR 
50.109(a)(l), because they are either 
prospective in nature or are of a 
clarifying nature. 1 

10 CFR Part 50, Appendix G,. 
Paragraph IV.2.d. of the final rule 
explicitly prohibits core criticality 
before completion ofASME Code 
hydrostatic pressure and leak tests. This 
is intended to make clear that licensees 
may not use nuclear heat in order to 
perform ASME Coqe hydrostatic tests. 
This amendment can be construed as a 
backfit, inasmuch as the prior version of 
10 CFR Part 50, Appendix G, Paragraph 
IV.A.5 could be read to permit core 
criticality during ASME hydrostatic 
tests and Section XI of the ASME Code 
does not explicitly ,prohibit core . 
criticality prior to completion of these 
tests. However, the· Commission never 
intended the disputed language-in . 
Paragraph IV.A.5 of Appendix G to · 
permit core criticality before successful 
completion of the required ASME 
hydrost_atic tests. The scope of 
Appendix G is "fracture toughness 
requirements" only; that scope is stated 
clearly in the title of Appendix G, and 
Appendix G was n~t intended to specify 
system operational requirements; It is 
not correct, therefore, to interpret 
paragraph IV.A.5. as permitting nuclear 
hydrotesting. The final phrase in IV.A.5, 
"depending on whether the core is . 
critical during the test," was included in 
the rule for the sake of completeness, to· 
specify appropriate fracture toughness 
requirements in th;e event that a licensee 
for some reason wanted to have the core 
critical during hydrotest, and was given 
approval to do so (e.g., as in the case of 
the Hatch units, where nuclear 
hydrotesting was allowed one last time 
as an approved exception.) The ASME 
Code's hydrostatic testing provisions for 
the reactor.coolant pressure boundary 
(RCPB) provides the necessary 

assurance that GDG-14 is met. GDC-14 
inter alia requires RCPB testing in order 
to provide an extremely low probability 
of RCPB failure, in terms of abnormal 
leakage, rapidly propagating failure, and 
gross rupture. Using heat produced by a 
critical reactor core to perform such 
testing essentially undercuts the basic 
safety principle embodied in GDC-14 
that testing should be completed prior 
to nuclear reactor operation. It makes 
little sense to allow core criticality­
thereby allowing the reactor to be in an 
operational condition where a loss of 
coolant could have significant 
consequences-prior to successful 
completion_.of tests that are intended to 
ensure that the probability of such 
coolant losses during such an 
operational condition are extremely 
low.1 The ASME Code, Section XI, 
req1.1ires that the System Leakage Test be 
performed prior to plant startup 
following each refueling outage (Table-
2500-1, Examination Category B-P, 
Note.2). The only way to interpret the 
ASME Code as permitting core 
criticality prior to completion of the 
hydrostatic tests is to read the term, 
"plant startup" as referring to something 
other than reactor criticality. This is 
neither the normal industry practice, 
nor has it been the NRC staffs 
longstanding interpretation of this 
provision of the ASME code. Indeed, it 
does not appear that the NRC staff has 
construed either Appendix G, Paragraph 
IV.A.5 nor Section XI of the ASME Code 
as permitting core criticality prior to 
successful completion of ASME Code 
hydrostatic tests. Moreover, the vast 
majority of nuclear utility licensees do 
not use nuclear heat to perform ASME 
code hydrostatic tests. This suggests that 
most licensees hold the same 
interpretation of Appendix G and 
Section XI of the ASME Code as the 
Commission. In sum, the Commission 
believes Section XI of the ASME Code, 
which is endorsed by 10 CFR 50.55a, 
implicitly prohibits core criticality prior 
to successful completion of hydrostatic 
testing. Therefore, the Commission 
concludes that the change in the 
language of Appendix G, Paragraph 
IV.2.d. is necessary to assure 
compliance with 10 CFR 50.55a and the 
ASMECode. 

'The Commission is aware that NUBARG has 
presented ail argument to the NRC that per£ormance 
0£ ASME Code hydrostatic tests are more e££ective 
at the higher temperatures. achieved when using 
nuclear heat, as compared with the heal sources 
normally employed by utilities in per£orming the 
.hydrostatic tests. However, for the reasons set £orth 
In the 1990 letter froin James M. Taylor, EDO to N. 

. S. Reynolds and D.F. Stenger, NUBARG, the 
· Commission reje_cts this argument. 
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The Commission has concluded that · 
any backfit requirements in this · · 
amendment are necessary-to bring.the· 
facilities into compliance with licenses;. 
or the rules and orders of the · 
Commission, or into conformance with:, 
written commitments.by the licensees. 
Therefore, a backfit analysis is not· 
required pursuant to 10 CFR 
50.109(a)(4)(i). 

Appendix H to 10 CFR Part 50 
The amendments to Appendix H to 10 

CFR Part 50 are either prospective in 
nature or of a clarifying nature, and 
hencu do not involve any provisions 
whkh would impose backfits as defined 
in 10 CFR ·50.109(a)(1). . 

List of Subjects in 10 CFR Part 50 

Antitrust, Classified information, 
Criminal penalties, Fire protection, 
Intergovernmental relations, Nuclear 
power plants and reactors, Radiation 
protection, Reactor siting criteria,· 
Reporting and record keeping 
requirements. 

For the reasons set out in the 
preamble and under the authority of the 
Atomic Energy Act of 1954, as amended; 
the Energy Reorganization Act of 1974, 
as amended; and 5 U.S.C. 552 and 553; 
the NRC is adopting the following 
amendments to 10 CFR Part 50. 

61 FR 232 
Published 1/3/96 

10 CFR Part 50 

RIN 3150-AD57 

Fracture Toughness Requirements for 
Light Water Reactor Pressure Vessels 

Correction 
In rule document 95-30665 beginning 

on page 65456 in the issue of Tuesday, 
December 19, 1995, make the following 
correction: 

PART 50-[CORRECTED] 

On page 65468, in the first column,.in 
the authority citation for Part 50, in the 
·first paragraph, in the fourth line, "83 
Stat. 1444" should read "83 Stat. 444". 
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61 FR 6762 
Published 2/22/96 
Effective 4/22/96 

Employee Protection Policies; Minor 
Amendments 

See Part 19 Statements of Consideration 

61 FR 30129 
Published 6/14/96 
Effective 7/15/96 

10 CFR Part 50 

RIN 3150-AF20 

Production and Utilization Facilities; 
Emergency Planning and 
Preparedness Exercise Requirements 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission (NRG) is revising its 
emergency planning regulations. This 
amendment allows greater flexibility in 
the licensee's emergency preparedness 
training activities in the 2-year period 
between biennial full-.participation 
exercises. The amendment preserves the 
requirement that each licensee, at each 
site, conduct an emergency 
preparedness exercise biennially, with 
full participation by State and local 
governments that are within the plume 
exposure pathway emergency planning 
zone (EPZ); reduces the required 
frequency of exercising the licensee's 
onsite emergency plan from annual to 
biennial; requires licensees ,to ensure 
that adequate emergency response 
capabilities are maintained between 
biennial exercises by conducting drills, 
at least one of which must involve some 
of the principal functi anal areas of the 
licensee's onsite emergency response 
capabilities; and requires licensees to 
continue enabling State and local 
governments that are in the plume 
exposure pathway emergency planning 
zones (EPZs) to participate in drills. 

With this amendment, the Commission 
is granting, in part, a petition for 
rulemaking submitted by the Virginia 
Electric Power Company on December 
9, 1992 (PRM-50-58). 
EFFECTIVE DATE: July 15, 1996. 
FOR FURTHER INFORMATION: Contact 
Michael T. Jamgochian, Office of 
Nuclear Regulatory Research, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555 (301--415-6534); 
E-mail MTJ1@nrc.gov. 

SUPPLEMENTARY INFORMATION: 

Backgrotmd 
The NRC received a petition for 

rulemaking submitted on December 9, 
1992, by the Virginia Electric Power 
Company that was assigned Docket No. 
PRM-50-58. The petitioner requested 
that the NRC amend, Section IV.F.2., of 
10 CFR part 50, appendix E, 
"Emergency Planning and.Preparedness 
for Production and Utilization 
Facilities," to change .. the requirement 
that each site exercise .its emergency 
plan biennially rather than annually. 
The petitioner's proposed amendment 
would have required each licensee to 
conduct a biennial full participation 
exercise of the emergency plan at each 
site and to take actions necessary to 
ensure that its emergency response 
capability is maintained during the 2-
year interval. The petitioner believes. 
that the annual gradecj. exercise is but 
one of many indicators designed to 
provide reasonable assurance that 

. actions can and will be taken during an 
emergency situation that will provide 
for the health and safety of the public. 
The NRC published.a notice of receipt 
for the petition on March 4, 1993 (58 FR 
12341). A total of 32 comment letters 
were received and considered when 
developing a proposed rule concerning 
the issues raised by the petitions. 

A notice of proposed rulemaking was 
published in the Federal Register on 
April 14, 1995 (60 FR 19002). Public 
comments were requested by July 13, 
1995. A total of 18 comment letters were 
received, of which 12 utilities, 2 State 
emergency management agencies, and 
the Nuclear Energy Institute (NEI) 
supported the proposed rule change. 
One State emergency management 
agency and an environmental group 
opposed the proposed rule change. One 
letter received from a State emergency 
management agency had no comment 
on the proposed rule change. 

NRC Response to Public Comments 
The comment letters that were 

received provided many thought-
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provoking and constructive comments. 
The Commission's evaluation of and 
response to these comments is 
presented in the following section. 
· Issue 1. While the biennial exercise 

provides the opportunity for broad 
based State and local participation in 
exercising offsite plans and procedures, 
the annual graded utility exercises 
enhance the biennial exercisP. process 
by providing State liaison personnel and 
their utility counterparts the 
opportunity to remain proficient. A 2-
year gap will lessen proficiency. 

Response. It is clearly not the 
Commission's intent to lessen the 
proficiency .at any level of the 
emergency planning organization 
(onsite or offsite) with .the rule change. 
The Commission believes that 
interaction and training problems·tbat 
might arise as a result of deleting the 
annual onsite exercise·would be 
resolved by requiring licensees to enable 
any State or local Govermnent to 
participate in the licensee's di:ills when 
requested by the State or local 
Government;The Commission is 
confident that, if a.State governmental· 
emergency response agency feels the 
need to participate in·a drill that would· 
require specific offsite interaction and 
decisionmaking capability, the licensee 
would accommodate the State agency's 
request within the framework of the 
drills that the licensee conducts 
throughout the 2-year period between. 
the biennial full participation exercise. 
In fact, a State.who was originally 
against granting the petition for 
rulemaking because of similar concerns 
stated the following in their comment 
on the proposed rule. 
"We were among those initially opposed to 
the Virginia Electric Power Company petition 
that prompted this rule change,. primarily 
because of a perceived potential for a 
diminution of emergency preparedness 
capability on the part of licensees. However, 
we acknowledge that the compromise 
embodied in the Commission's proposed rule . 
change offers adequate assurance that 
ongoing licensee emergency preparedness 
activities will continue at a reasonable level. 
Because of the number of licensees and the 
capacity of the State's emergency response 
organizations, when appropriate (this State) 
will invoke the language of the proposed rule 
change that requires licensees to " '· • 
enable any State or local government located 
within the plume exposure pathway EPZ to 
participate in the licensee's drills when 
requested by such State or local 
government.'" 

Issue 2. County, State, and utility 
emergency preparedness will degrade 
under a biennial schedule. Mini-drills 
will not take the place of annual 
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exercises as now constituted. Further, 
States have been encouraging more 
Federal exercise participation by the 
Federal Emergency Management Agency 
(FEMA) and NRC. The proposed change 
would cut back on the opportunities to 
test current personnel and train new 
personnel. . · · 

Response. The Commission.disagrees. 
The rule change does not require "mini­
drills" to replace anb.ual exercises. The 
rule change does require that "the 
licensee shall take actions necessary to 
ensure that adequate emergency 

· response capabilities are maintained 
* * * by conducting drills, including at 
least one drill involving a combination 
of some of the principal functional areas 
of the licensee's onsite emergency 
response capabilities." (10 CFR part 50, 
appendix E, IV.F.2.b.) 
· Additionally, the.opportunity to test 

and train new perso~el is provided by 
requiring that "Licensees shall enable 
any State or local Government * * * to 
participate in the licensee's drills." (Id 
at IV.F.2.e.) 

Issue 3. There is a need for clarity 
regarding State and local participation 
in the exercises and drills that are 
proposed to replace .the annual NRC 
graded exercise. At 60 FR 19002; dated 
April 14, 1995, licensees are charged to 
"enable" States· and,local governments 

· to participate in these exercises and 
drills, but at 60 FR 19006, activating all 
response facilities (Technical Support 
Center, (TSC); Operations Support 
Center (OSC), and tl;te Emergency 
Operations Facili,tylEOF)) is not , 
necessary. Because State.and local 
governments· coordinate interaction· · . 
through the EOF ann Media Centers, 
clarification is required. For example, 
perhaps the utility would be charged 
with exercising the EOF and Media , 
Centers as a part of at least one exercise 
and/or drill each year. 

Response. Based on the extensive 
coordination and cooperation between 
licensees and State end local 
governments over the last 15 years, the · 
Commission is confident that, if a State 
or locai governmental emergency 
response agency felt the .need to 
participate in a drill that included 
interaction at the EOF end Media 
Centers, the licensee would 
accommodate the request within the 
framework of the drills that the licensee 
conducts throughout the 2-year period 
between the bienniiµ full participation. 
exercises. · , 

Issue 4. Rather than eliminating any 
requirements, it is suggested that each 
site initially be granted a waiver for 
"off-year" integrated exercises. The 
waiver would. be effective only as long 

as an acceptable level of emergency 
response capability is maintained .. 

Response. The Commission disagrees. 
. The Commission believes that the 
proposed rule would accamplish the 
commenter's objective without the 
extensive.NRC.resources that 
implementing the commenter's 
suggestion would require. 

Issue 5. The Commission does not 
appear to have addressed the 
quantitative question about expected 
turnover rates that would be important 
in determining whether biennial 
exercises could substantially reduce 
local team skills. 

Response. Please see the response to 
Issue 1. Additionally, the Commission 
has always been .and continues to be. 
committed to the principle that there 
exists "reasonable assurance that 
adequate protective measures can and 
will be taken in the event of a 
radiological emergency." If, this finding 
is jeopardized either at the State or local 
governmental level, additional training· 
would be warranted and would be 
provided by participating in the drills 
the licensee conducts between biennial 
exercises. 

Issue:B. The Commission has not 
adequately addressed local Government 
comments on the importance of regular 
.exercises for improving coordination 
and communication. · 

Response. The Commission·did not 
· receive any cpmmimts from local 
governments relating to this petition for 
rulemaking. Nonetheless, the. 
Commission is confident that if a local 
Government wished to improve its 
coordination and communication 
capabilities, licensees would welcome 
its participation in one o,r more of the 
onsite drills thatwill be conducted 
between the biennial exercises. 
· Issue 1. The Commission has not 

addressed the FEMA concern that 
regular cooperation with offsite teams 
may.play a critical role in their 
prep!!fedness, which niay be especially 
important in view of the potential role 
such teams may play as first responders 
in actual ·emergencies. 

Response. Prior to publishing the 
proposed rule, the Commission received 
FEMA's assurance that their concerns 
with the petition for rulemaking had 
been resolved. Nonetheless, regular 
cooperation between offsite and licencee 
emergency response· teams will be 
ensured by the requirement that 
licensees enable any state or local . 
Government within the plume exposure 
pathway emergency planning zone to 
participate in the licensee's drills upon 
request. · 
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Issues Raised by Petitioner 

. The petitioner characterizes the 
present requirement as one that is 
resource intensive but of marginal 
importance to safety. The petitioner has 
identified grounds for change for a 
number of issues associated with the 
current requirement to conduct an . 
emergency plan exercise annually. The 
issues presented by the petitioner 
follow: · 

(1) The requirement to conduct an 
integrated annual exercise is· not clearly 
defined. Therefore, the regulation 
should be clarified. 

(2) The existing regulation; 10 CFR · 
part 50, appendix E, is inconsistent.with 
other regulations that govern the 
frequency of offsite response _· 
organization integrated exercises (i.e., 
44 CFR part 3110). 

(3) The performance ofoffsite · ,, 
response organizations during biennial 
exercises has confirmed. that a biennial 
frequency is sufficient to provide·the · · 
reasonable assurance finding. · · · . 

(4) The existing regulation:, 10 CFR · · 
50.54(t), provides for an incj.ependent 
review of the adequacy of the program. 

(5) The existing requirement to 
conduct an annual exercise is not 

. necessary to achieve the underlying .. 
purpose of the rule. A biennial exercise 
is sufficient to provide an acceptable 
formal confirmation of capability. 

(6) Reconsideration of the .· 
requirement is warranted in light of the · 
completion and implementation of · · 
enhanced emergency preparedness · 
facilities, the current level of industry 
proficiency and performance, and the 
increased industry sensitivity to 
emergency preparedness. , · . · 

(7) Personnel could be utilized more 
effectively in their normal professional 
function rather than by participating in 
a resource-intensive integrated test that 
only serves to confirm the already 
existing level of the response capability. 

(8) Emergency planning resources 
· could be utilized more effectively to 

further the development and 
maintenance of emergency preparedness 
activities. 

. Commission Response 
The Commission believes that it is 

important;inlight of public comment, .· 
as well as the discussion provided in 
the petition, to clarify· NRC's intent 
(µnder the existing rule) that licensees 
need not conduct annual exercises with 
scenarios that progress to·severe core 
damage or result' in offsite releases. 
Historically, these scenarios were used 
in both the biennial full-participation• 
exercise ofoffsite emergency plans and 
the annual exercise of the licensee's 

June 28, 1996 
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onsite emergency plan; this is no longer 
necessary for ~e _currently required 
annual exercises of the licensee's onsite 
emergency plan. Information Notice (IN) 
87-54, "Emergency Response 
Exercises," was issued to clarify NRC 
intent in this regard arid to provide 
detailed guidance, specifically on the 
types of "off-year" training activities 
that licensees can perform during the 
interval between the biennial full 
participation exercises to maintain 
adequate EP response capabilities and to 
satisfy the rule. 

Some licensees have availed 
themselves of the flexibility afforded by 
the IN 87-54 guidance to conduct 
realistic, interactive "off-year" training 
activities that simulate less severe 
events, such as a minor fire, loss of 
electric power, or equipment failure, 
and focus on the capability of the onsite 
emergency response organization to 
diagnose problems and develop actions 
to successfully mitigate the scenario 
event. However, as noted in the petition, 
many licensees continue to employ 
severe accident scenarios in annual 
exercises of their onsite. emergency 
plans. 

Accordingly, the Commission is 
revising Section IV.F.2.b. of 10 CFR part 
50, appendix E, to (1) reduce from 
annual to biennial the frequency of 
exercising the licensee's onsite 
emergency plan (which may be 
included in the biennial full 
participation exercise specified in 
IV.F.2.c.) and (2) require licensees to 
conduct training drills, including at 
least one drill involving a combination 
of some of.the principal functional areas 
of the licensee's onsite emergency 
response capabilities. This drill would 
be conducted between biennial full 
participation exercises to ensure that 
adequate emergency response 
capabilities are maintained. The 
principal functional areas of emergency 
response include activities such as 
management and coordination of 
emergency response, accident 
assessment, protective action 
decisionmaking, and plant system repair 
and corrective actions. 

This approach is consistent with a 
comment from one State that favored 
the petition for rulemaking but preferred 
that some guidelines be included in 
appendix E requiring plant specific 
internal exercises during the "off-year" 
to ensure plant personnel familiarity 
with their response plans rather than 
the vague expectancy that this activity 
will be done. Furthermore, licensees 
would continue to enable State and 
local governments in the plume 
exposure pathway EPZs to participate in 
drills in the interval between exercises, 

thus, preserving their training 
opportunities. 

The Commission believes .that the 
final rule may result in the reallocation 
and more effective utilization of 
resources in some Ycensees' emergency 
preparedness (EP) programs as they 
further the development and 
maintenance of emergency preparedness 
capabilities during the "off-year" 
periods. However, it is not clear that 
these changes will result in significant 
overall cost savings. The Commission 
cautions specifically against 
expectations that the final rule will 
necessarily result in significant 
reductions in NRC inspection activity 
concerning licensees' "off-year" EP 
maintenance activities. Also, licensees 
will, upon request, submit scenaEios for 
NRC review as may be deemed 
necessary by NRC in support of future 
inspections. 

Conclusion 
Having considered the arguments 

presented by the petitioner as well as· 
evaluating all public comments 
received, and based on a further 
understanding-of the issues involved 
gained from 14 years of experience 
evaluating licensee emergency 
preparedness exercises, the Commission 
concludes that (1) the required 
frequency for exercising the licensee's 
onsite emergency plan should be 
reduced from annual to biennial, (2) the 
means by which licensees are expected 
to train and maintain their emergency 
response capabilities and readiness in 
the 2-year interval between evaluated 
exercises should be changed to require 
licensees to conduct drills, including at 
least one drill involving a combination 
of some·of the principal functional areas 
of the licensee's onsite emergency 
response capabilities, and (3) 
opportunities for training of State and 
local Government personnel must be 
preserved. 

The principal functional areas of 
emergency response include 
management arid coordination of 
emergency response, accident 
assessment, protective action. 
decisionmalcing, and plant system repair 
and corrective.actions: 

During the specified drills, activation 
of all of the licensee's emergency 
response facilities (Technical Support 
Center (TSC), Operations Support 
Center (OSC); and the Emergency 
Operations Facility (EOF)) would not be 
necessary. Licensees would have the 
opportunity to consider accident 
management strategies, supervised 
instruction would be permitted, 
operating staff would have the 
opportunity to resolve problems 
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(success paths) rather than have 
controllers intervene, and the drills 
could focus on onsite training 
objectives. 

The final rule relieves licensees from 
the current requirement to conduct a 
full formal exercise of the licensee's 
onsite emergency plan annually, and 
gives licensees the flexibility to choose 
the activities to be conducted in the 2-
year period between biennial full­
participation exercises in order to 
maintain their emergency response 
capabilities. Greater flexibility in the 
training of the onsite emergency 
response organization can provide 
significant benefits to some licensees. 
For example, licensees can eliminate the 
practice of developing scenarios that 
proceed to severe core damage, offsite 
releases, or to higher emergency 
classification levels. Licensees will have 
greater opportunity to conduct realistic 
emergency response training with 
supervised instruction that allows the 
operating staff to consider accident 
management strategies, diagnose 
problems, and be given credit for 
actions thaLwould mitigate scenario 
events. 

This approach is also responsive to 
public commenters who expressed 
concern about a possible decrease in 
licensee training and readiness in the 
period between biennial exercises; 
Under this approach, licensees ·wm still 
be required to conduct emergency 
response training and drills of the onsite 
emergency response organization, as 
well as provide training opportunities to 
State and local Government personnel 
during the interval between biennial 
exercises. The final rule completes NRC 
action in response to PRM-50-58. The 
final rule grants the petitioner's request 
that the frequency of required onsite 
emergency response·plan exercises be 
reduced from annual to biennial. 

Additionally, 10 CFR 50.47(a)(l) is 
being revised in order to correct a 
typographical error that appeared in the 
1993 edition of Title 10, Parts Oto 50 
of the Code of Federal Regulations. In · 
the 1993 edition, the word "protection" 
was substituted for "protective 
measures" in 10 CFR 50.47(a)(l). This 
action corrects this paragraph to read as 
follows:"* * * reasonable assurance 
that adequate protective measures can 
and will be taken * * *" 

Finding of No Significant 
Environmental Impact: Availability 

The Commission has determined 
under the National Environmental 
Policy Act of 1969, as amended, and the 
Commission's regulations in 10 CFR 
part 51, subpart A, that this rule is not 
a major Federal action significantly 
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affecting the quality of the human 
environment and ther~fore, an 
·environmental impact statement is not 
required. The rule will update and 
clarify the emergency!planning 
regulations relating tci exercises. It does 
not involve any modification to any 
plant or revise the need for or the 
standards for emergency plans. There is 
no adverse effect on the quality of the 
environment. The environmental 
assessment and findi~g of no significant 
impact on which thisidetermination is 
based are available for inspection at the 
NRC Public Document Room, 2120 L 
Street, NW. (Lower Level), Washington, 
DC. I 

Paperwork Reductiof Act Statement 

This final rule does not contain a new 
or amended information collection 
requirement subject tp the Paperwork 
Reduction Act of 1995 (44 U.S.C. 3501 . 
et. seq.). Existing reqtiirements were 
approved by the Offii:e of Management 
and Budget approval 1Number 3150-
0011. 

R~gulatory Analysis ; 

The· Commission ~as prepared a 
regulatory analysis on this final 
regulation. The analjsis examines the 
costs and benefits of the alternatives 
considered by the Commission. The 
analysis is available for inspection in 
the NRC Public Document Room, 2120 
L Street, NW. (Lowei Level), 

_Washington, DC. Single copies of the 
analysis may be obta.ined from Michael 
T. Jamgochian, Office of Nuclear 
Regulatory Research, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555-0001; Telephone: (301) 415-
6534. i 

Regulatory Flexibility AcfCertification 

The final rule does not have a 
significant impact on a substantial 
number of small entities. The final rule 
updates and clarifies the emergency 

. planning regulations relating to 
exercises at nuclear power plants. 
Nuclear power plant licensees do not 
fall within the definition of small 
business in Section 3 of the Small 
Business Act (15 U.S.C. 632), the Small 
Business Size Standards of the Small 
Business Administr4tion in 13 CFR part 
121, or the Commiss'ion's Size 
Standards published at 56 FR 56671 
(November 6, 1991).: l).s required by the 
Regulatory Flexibility Act of 1980, 5 

. U.S.C. 605(b), the Commission hereby­
certifies that the final rule will not have 
a significant economic impact on a 
substantial number bf small entities. 
Therefore, a regulatory flexibility 
analysis is not required. 

I 

Backfit Analysis . 

The final rule clarifies the intent of 
the existing regulation and facilitates 
greater flexibility in licensees' conduct 
of "off-year" emergency response 
training activities. This action does not 
seek to impose any new or increased 
requirements in this area. The changes 
permit, but do not require, licensees fo 
change their existing emergency plans 
and procedures to employ scenarios in 
"off-year" training or drills that do not 
go to severe core damage or result in 
offsite exposures. No backfitting is 
intended or approved in connection 
with this. final rule change. 

List of Subjects in 10 CFR Part 50 

Antitrust, Classified information, 
Criminal penalties, Fire protection, 
Intergovernmental relations, Nuclear 
power plants and reactors, Penalty, 
Radiation protection, Reactor siting 
criteria, reporting and record keeping 
requirements. 

For the reasons set out in the 
pr,eamble, and urider the authority of the 
Atomic Energy Act of 1954, as amended; 
the Energy Reorganization Act of 1974, 
as amended; and 5 U.S.C. 553; the NRC 
is adopting the following amendments 
to 10 CFR part 50. 

61 FR 39278 
Published 7/29/96 
Effective 8/28/96 

10 CFR Parts 2, so, and 51 

RIN 3150-AE96 

Decommissioning of Nuclear Power 
Reactors 
AGENCY: Nuclear Regulatory 
Commission. . -
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission is amending its regulations 
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on the decommissioning procedures 
that lead to the termination of an 
operating license for nuclear power 
reactors. The final amendments clarify 
ambiguities in the current rule and 
codify procedures that reduce the 
regulatory burden, provide greater 
flexibility,:.and allow for greater public 
partici patfon in the decommissioning 
process. Some minor amendments 
pertain to non-power reactors and are . 
for purposes of clarification and 
procedural simplification. The 
Commission believes that the final 
amendments will enhance efficiency 
and uniformity in the regulatory process 
of decommissioning nuclear power 
plants. 
EFFECTIVE DATE: August 28, 1996. 
FOR FURTHER INFORMATION CONTACT: Dr. 
Carl Feldman, Office of Nuclear 
Regulatory Research, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555-0001, telephone (301) 415-
6194; or S. Singh Bajwa, Office of 
Nuclear Reactor Regulation, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555-0001, telephone 
(301) 415-1013. 

SUPPLEMENTARY INFORMATION: 

Background 
On June 27, 1988 (53 FR 24018), the 

Commission promulgated 
decommissioning regulations. On July 
20, 1995 (60 FR 37374), the Commission 
issued proposed amendments to these 
regulations. A discussion of the current 
requirements and proposed 
amendments follows. 

Current Requirements 
Within 2 years after a licensee 

permanently ceases operation of a 
nuclear reactor facility, it must submit 
a detailed decommissioning plan to the 
NRC for approval, along with a 
supplemental environmental report that 
addresses environmental issues that 
have not already been considered. Based 
on these submittals, the NRC reviews 
the licensee's planned activities, 
prepares a Safety Evaluation Report 
(SER) and an environmental assessment 
(EA), and either makes a negative 
declaration of impact (the usual case) or 
prepares an environmental impact 
statement (EIS). Upon NRC approval of 
the decommissioning plan, the 
Commission issues an order permitting 
the licensee to decommission its facility 
in accordance with the approved plan. 
As part of the approval process, the 
opportunity for a hearing under subpart 
G of 10 CFR part 2, is made available to 
the public. Once the decommissioning 
process is completed and the NRC is 
satisfied that the facility has been 
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radioactively decontaminated. t-0 an 
unrestricted release level, the NRC 
terminates the license, 

If the licensee chooses to place the 
reactor in storage and dismantle it at a 
later time, the initial decommissioning 
plan submittal need not be as detailed 
as a plan for prompt dismantlemef).t; ', 
However, before the licensee can begin 
dismantlement, a detailed plan and 
environmental report must be submitted 
and approved by the Commission. 

Before the decommissioning plan is 
approved, the licensee cannot perform 
major decommissioning activities. If a 
licensee desires a reduction in 
requirements because of the permanent 
cessation of operation, it must obtain a 
license amendment for possession-only 
status. This is usually granted after the 
licensee indicates that the reactor has 
permanently ceased operations and fuel 
has been permanently removed from the 
reactor vessel. 

A licensee is required to provide 
assurance that at any time during the 
life of the facility, through termination 
of the license, adequate funds will be 
available to complete decommissioning. 
For operating reactors, the amount of 
decommissioning funding required is 
generically prescribed in 10 CFR 50.75. 
Five years before license expiration or 
cessation of operations, a preliminary 
decommissioning plan containing a site­
specific decommissioning cost estimate 
must be submitted and the financial 
assurance mechanism must be 
appropriately adjusted. Finally, the 
decommissioning plan, submitted 
within 2 years after permanent cessation 
of operations, must provide a site­
specific cost estimate for 
decommissioning and a correspondingly 
adjusted financial assurance 
mechanism. For delayed dismantlement 
of a power reactor facility, an updated 
decommissioning plan must be 
submitted with the estimated cost of 
decommissioning and the licensee must 
appropriately adjust the financial 
assurance mechanism. Before approval 
of the decommissioning plan, licensee 
use of these funds would be determined 
on a case-specific basis for premature 
closure, when accrual ofrequired 
decommissioning funds may be 
incomplete. 

Proposed Amendments 
The degree of regulatory oversight 

required for a nuclear power reactor 
during its decommissioning stage is 
considerably less than that required for 
the facility during its operating stage. 
During the operating stage of the reactor, 
fuel in the reactor core undergoes a 
controlled nuclear fission reaction that 
generates a high neutron flux and large 

amounts of heat. Safe control of the 
nuclear reaction involves the use and 
operation of many complex systems. 
First, the nuclear reaction must be 
carefully controlled through neutron 
absorbing mechanisms. Second, the heat 
generated must be removed so that the 
fuel and its supporting structure do not 
overheat. Third, the confining structure 
and ancillary systems must be 
maintained and degradation caused by 
radiation and mechanical and thermal 
stress ameliorated. Fourth, the 
radioactivity resulting from the nuclear 
reaction in the form of direct radiation 
(especially near the high neutron flux 
areas around the reactor vessel), 
contaminated materials and effluents 
(air and water) must be minimized and 
controlled. Finally, proper operating 
procedures must be established and 
maintained with appropriately trained 
staff to ensure that the reactor system is 
properly operated and maintained, and 
that operating personnel minimize their 
exposure to radiation when performing 
their duties. Moreover, emergency 
response procedures must be 
established and maintained to protect 
the public in the event of an accident. 

During the decommissioning stage of 
a nuclear power reactor, the nuclear 
fission reaction is stopped and the fuel 
(spent fuel assemblies) is permanently 
removed and placed in the spent fuel 
pool until transferred offsite for storage 
or disposal. While the spent fuel is still 
highly radioactive and generates heat 
caused by radioactive decay, no neutron 
flux is generated and the fuel slowly 
cools as its energetic decay products 
diminish. The spent fuel pool, which 
contains circulating water, removes the 
decay heat and filters out any small 
radioactive contaminants escaping the 
spent fuel assemblies. The spent fuel 
pool system is relatively simple to 
operate and maintain compared to an 
operating power reactor. The remainder 
of the facility contains radioactive 
contamination and is highly 
contaminated in the area of the reactor 
vessel. However, because the spent fuel 
is stored in a configuration that 
precludes the nuclear fission reaction, 
no generation of new radioactivity can 
occur. Safety concerns for a spent fuel 
pool are greatly reduced regarding both 
control of the nuclear fission process 
and the resultant generation of large 
amounts of heat, high neutron flux and 
related materials degradation, and the 
stresses imposed on the reactor system. 
Contaminated areas of the facility must 
still be controlled to minimize radiation 
exposure to personnel and control the 
spread of radioactive material. This 
situation is now similar to a 
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contaminated materials facility and does 
not require the oversight that an 
operating reactor would require. 

Based on the preceding discussion, it 
should be noted that during the 
operating stage of the reactor a nuclear 
reaction must be sustained that has the 
potential during an accident to generate 
significant amounts of energy and 
radiation whose consequences can be 
severe. Moreover, the nature of 
maintaining and controlling a nuclear 
reaction and the complexity of systems 
and operations requirements necessary 
to prevent and mitigate adverse 
consequences requires considerable 
oversight by the NRC. During the 
decommissioning stage of the reactor, 
the potential for consequences that 
could result from an inadvertent nuclear 
reaction are highly unlikely. The 
systems required for maintaining the 
spent fuel in the spent fuel pool as well 
as the operations required to contain the 
remaining residual contamination in the 
facility and spent fuel pool are relatively 
simple. Consequently, the activities 
performed by the licensee during 
decommissioning do not have a 
significant potential to impact public 
health and safety and these require 
considerably less oversight by the NRC 
than during power operations. 

The amendments proposed in July 20, 
1995 (60 FR 37374), were intended to 
provide licensees with simplicity and 
flexibility in implementing the 
decommissioning process, especially 
with regard to premature closure. The 
proposed amendments were intended to 
clarify ambiguities in the current 
regulations, codify procedures and 
terminology that have been used in a 
number of specific cases, and increase 
opportunities for the public to become 
informed about the licensee's 
decommissioning activities. The 
amendments were designed to establish 
a level of NRC oversight commensurate 
with the level of safety concerns 
expected during decommissioning 
activities. 

A. Initial activities. The 
decommissioning process outlined in 
the proposed amendments was similar 
in approach to that in the current 
decommissioning rule, but included 
flexibility in the type of actions that can 
be undertaken without NRC approval. 
Once a licensee permanently ceases 
operation of the power reactor, no major 
decommissioning activities (as defined 
in the proposed rule) could be 
undertaken until the public and the 
NRC were provided information by the 
licensee. Information required from the 
licensee in a Post-Shutdown 
Decommissioning Activities Report 
(PSDAR) consisted of the licensee's 
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proposed decommissioning activities 
and schedule through license 
termination, an assessment of whether 
such proposed activities are bounded by 
existing analyses of environmental 
impacts, and a general decommissioning 
cost estimate for the proposed activities. 
The PSDAR would be made available to 
the public for comment. 

Ninety days after the PSDAR 
submittal to the NRC and approximately 
30 days after a public information 
meeting is held in the vicinity of the 
reactor site, the licensee could perform 
major decommissioning activities if 
NRC does not offer an objection. Before 
undertaking these activities, the licensee 
must provide certifications to the NRC 
that operations have permanently 
ceased and fuel has been permanently 
removed from the reactor vessel 
(elements not formally addressed in the 
current rule). Once these certifications 
have been provided to the NRC, the 
licensee could no longer operate the 
reactor. 

Part 50 technical requirements would 
also be amended to properly cover the 
transition of the facility from operating 
to permanent shutdown status (which 
also is not explicitly covered in the 
current rule). Thus, a licensee who has 
permanently ceased operations and 
removed fuel from the reactor vessel 
would no longer need to obtain a license 
amendment to proceed with certain 
decommissioning activities within 
established regulatory constraints. 

B. Major decommis~ioning activities. 
A major change from the current rule is 
that power reactor licensees would no 
longer be required to have an approved 
decommissioning plan before being 
permitted to perform major 
decommissioning activities. Under the 
proposed rule, licensees would be 
allowed to perform activities that meet 
the criteria proposed in § 50.59. Section 
50.59 would be amended to include 
additional criteria to ensure that 
concerns specific to decommissioning 
are considered by the licensee. Based on 
NRC experience with licensee 
decommissioning activities, the 
Commission recognized that the § 50.59 
process used by the licensee during 
reactor operations encompassed routine 
activities that are similar to those 
undertaken during the decommissioning 
process. The Commission concluded 
that the § 50.59 process could be used 
by the licensee to perform major 
decommissioning activities if licensing 
conditions and the level of NRC 
oversight required during reactor 
operations are continued, 
commensurate with the status of the 
facility being decommissioned. These 

objectives were considered in the 
proposed rule as follows. 

(1) The proposed rule would clarify, 
modify, and extend certain licensing 
conditions to decommissioning 
activities. • 

(2) Aside from changes to part 50, the 
final safety analysis report (FSAR), 
which is a licensing basis document for 
performing activities under § 50.59, 
would need to be updated to cover 
decommissioning activities. 

(3) A PSDAR would be submitted to 
the NRC that would contain a schedule 
of planned decommissioning activities 
and provide a mechanism for timely 
NRC oversight. The licensee would 
prqvide written notification to the NRC 
before performing any decommissioning 
activity that is inconsistent with or 
makes significant schedule changes 
from the PSDAR. 

C. License termination. A licensee 
wishing to terminate its license would 

. submit a license termination plan for 
approval similar to the approach that is 
currently required for a 
decommissioning plan. However, the 
plan would be less detailed than the 
decommissioning plan required by the 
current rule, because it would not need 
to provide a dismantlement plan, and 
could be as simple as a final site survey 
plan. The approval process·for the 
termination plan, as in the current rule, 
would provide for a hearing opportunity 
under 10 CFR part 2. The proposed rule 
recognized that, if the spent fuel is 
either offsite or in an independent spent 
fuel storage facility (ISFSI), that is 
covered under a part 72 license, the 
remaining facility licensed under part 
50 is similar to a materials facility and 
a less formal hearing, under subpart L 
rather than subpart G of part 2, is more 
appropriate. As in the current rule, a 
supplemental !c)nvironmental report 
would be required from the licensee that 
considers environmental impacts that 
are not already covered in existing EISs. 
An additional requirement, proposed for 
the purpose of keeping the public 
informed, is that a public meeting be 
held, after the licensee submits the 
license termination plan to the NRC, 
similar to the one held after the PSDAR 
submittal. 

D. Financial assurance. The proposed 
rule would continue the same degree of 
financial assurance as the current rule, 
but provide more flexibility by allowing 
licensee's limited early use of 
decommissioning funds. This provision 
was presented in a draft policy 
statement entitled "Use of 
Decommissioning Trust Funds Before 
Decommissioning Plan Approval" (59 
FR 5216; February 3, 1994) that was 
published by the Commission for 
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comment and incorporated into the 
proposed-rule. Currently, licensee use of 
these funds is determined on a case­
specific basis for prematurely shutdown 
plants. However, the proposed rule 
eliminated the requirement for a 
decommissioning plan and instead 
required a PSDAR submittal, which 
requires a decommissioning cost 
estimate. The proposed rule permitted 
some small percentage (3%) of the 
generically prescribed decommissioning 
funds to be available to the licensee for 
planning purposes ("paper studies") 
before permanent cessation of power 
reactor operations. Moreover, to permit 
the licensee to accomplish major 
decommissioning activities promptly, 
an additional generic funding amount 
would be made available (20%) before 
a site-specific cost estimate, which must 
be submitted to the NRC within 2 years 
after permanent cessation of operations 
(as in the current rule). The remainder 
of the funds would be made available 
after submittal of the site-specific cost 
estimate, as in the current rule. When 
the licensee submits the license 
termination plan, the same financial 
considerations as those in§ 50.82(c) of 
the current rule would be required to 
provide assurance that the licensee has 
adequate funds to complete 
decommissioning and terminate the 
license. 

E. License extension. The proposed 
rule clarified that a license that has 
expired is not terminated until the 
Commission terminates it and further 
clarifies what conditions prevail under 
such circumstances. 

F. Grandfathering. The proposed rule 
applied to power reactor licensees who 
do not have an approved 
decommissioning plan on the effective 
date of the final rule. Licensees that 
already have an approved plan could, at 
their option, follow the provisions of the 
proposed rule. 

G. Non-power reactors. There were 
some minor clarifications and 
procedural simplifications in the 
proposed rule for the non-power reactor 
decommissioning process. Otherwise, 
the current rule remained essentially 
unchanged. 

Response to Comments 
Thirty-four comment letters were 

received on the proposed rule from 
power reactor licensees, contractors, 
Government agencies, Agreement States, 
citizens groups, and individuals. The 
comment letters have been categorized 
into two groups representing 
commenters generally in favor of the 
proposed rule and those generally not in 
favor of the proposed rule. The 
commenters in favor of the rule (24) 
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consisted of power reactor licensees, 
contractors, Government agencies, and 
an Agreement State. The commenters 
not in favor of the rule (10) consisted of 
citizens groups, individuals, and an 
Agreement State. The comments have 
been summarized and addressed 
through issue categories based on the 
proposed rule. 

Issue 1-Proposed Rule Approach. 
Comments. Commenters in support of 

the proposed rule were, to varying 
degrees, supportive of the proposed 
rule. There were a few commenters in 
this group who fully supported the 
proposed rule because it would 
facilitate efficient decommissioning of 
power plants by reducing regulatory 
burden, clarifying the applicability of 
regulations originally intended for 
operating reactors, allowing a phased 
approach to decommissioning, and 
allowing early partial use of the 
decommissioning trust fund. A few 
commenters supported the use of 
lessons learned from ongoing 
decommissioning projects, expanding 
public participation, and providing the 
rationale behind less formal NRC 
policies and practices in a way that 
satisfies the requirements of the Atomic 
Energy Act (AEA), Administrative 
Procedure Act (APA), and National 
Environmental Policy Act (NEPA). 

While many commenters were 
generally supportive of the general 
concept of the proposed rule, they 
indicated that the proposed rule did not 
go far enough in reducing unnecessary 
regulatory burden. They noted that the 
existing NRC requirements regarding 
operating reactors were more than 
adequate to encompass 
decommissioning activities and, if 
anything, should be relaxed rather than 
expanded. These recommended 
relaxations pertained to such items as a 
more liberal attitude toward collection 
and use of decommissioning trust funds, 
elimination of unnecessary criteria 
concerning the use of the proposed 
§ 50.59, elimination of proposed 
mandatory public meetings, elimination 
of the proposed Post-Shutdown 
Decommissioning Activities Report 
(PSDAR) submittal, and elimination of 

· the proposed license termination plan 
or eliminating its inclusion into the 
license by amendment, including 
elimination of the accompanying 
proposed Subpart L or G hearing 
opportunity. 

Comm enters not in favor of the 
proposed rule were not supportive of 
the proposed rule to varying degrees. 
Many of these commenters were 
strongly opposed to the proposed rule 
and indicated that it allowed nuclear 
power generators to have discretionary 

powers to regulate themselves; that NRC 
was abdicating its responsibility for 
protecting the health and safety of 
workers and the public; that, in 
allowing the decommissioning plan to 
be included in the 'Final Safety Analysis 
Report (FSAR) it could be revised 
without license amendment, thereby 
excluding the public from the process; 
and that major component removal 
should not be allowed before the 
decommissioning plan is approved by 
the NRC. These commenters expressed 
a variety of views indicating that the 
existing rule should be left alone or that 
the current rule should be left basically 
in place but made more efficient 
through better implementation and 
should include greater opportunities for 
public participation. Finally, a few 
commenters indicated that significantly 
greater public participation and 
oversight are necessary than that 
prescribed in the proposed rule. 

Response. The proposed rule was 
developed to allow more flexibility in 
dealing with premature closures, the 
decommissioning process in general, 
and the experience gained from recent 
decommissioning activities such as 
those at Fort St. Vrain, Shoreham, and 
Rancho Seco, as well as early 
component removal at Yankee Rowe 
and Trojan. The justification and intent 
of the final rule is unchanged. The 
NRC's primary concern, as the licensee 
transitions to decommissioning, is that 
the licensee will have sufficient funds to 
complete decommissioning and that the 
activities undertaken by the licensee 
will protect the public and the 
environment. The intent of this final 
rule is to streamline some of the 
decommissioning requirements for 
power reactor licensees, especially in 
approval of the decommissioning plan 
before major decommissioning activities 
can be undertaken and in early use of 
decommissioning trust funds. 

Specific issues addressed in the final 
rule are discussed in greater detail 
below. 

Issue 2-PSDAR, FSAR, and update 
requirements. 

Comments. Commenters in favor of 
the rule had various comments 
concerning the PSDAR, its required 
update, and the proposed update to the 
FSAR. Several commenters indicated 
that the PSDAR requirement should be 
eliminated because it is more stringent 
than requirements imposed on operating 
reactors, that the PSDAR should only 
require information (detailed schedule) 
pertaining to the current phase of 
decommissioning because 
dismantlement and site restoration may 
not occur for many years, that the word 
"synopsis" should be used to make it 
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clear that the PSDAR is a high-level 
summary, and that there should be 
consistency in the criteria for assessing 
environmental impacts between the 
PSDAR and the proposed § 50.59 
requirements. A few comments 
suggested making the reporting 
requirements more efficient by 
combining them and updating the 
PSDAR and FSAR together, requiring 
updates no more than once every 36 
months, or using a single PSDAR for 
multi-reactor sites. Several comments 
suggested that the updating requirement 
for the PSDAR be eliminated because 
§ 50.59 already requires annual 
reporting requirements, that the term 
"significant" used in the proposed 
§ 50.82(a)(6) should be tied to the 
§ 50.59 safety evaluation, and that the 
extent of deviation in the PSDAR 
schedule that is permissible without 
notice to the NRC should be clarified. 
Finally, there was a comment that the 
final rule should make it clear that, if 
prompt decommissioning 
(dismantlement) is being pursued by the 
licensee, the PSDAR and license 
termination plan should be permitted to 
be the same document. 

Commenters not in favor of the rule 
did not specifically address Issue 2. 
However, those commenters believed 
that the current rule requirements 
should be followed and that an 
approved decommissioning plan should 
be required before a licensee is 
permitted to perform major 
decommissioning activities. 

Response. The purpose of the PSDAR 
is to provide a general overview for the 
public and the NRC of the licensee's 
proposed decommissioning activities 
until 2 years before termination of the 
license. The PSDAR is part of the 
mechanism for informing and being 
responsive to the public prior to any 
significant decommissioning activities 
taking place. It also serves to inform and 
alert the NRC staff to the schedule of 
licensee activities for inspection 
planning purposes and for decisions 
regarding NRC oversight activities. 
Because the final rule eliminates the 
need for an approved decommissioning 
plan before major decommissioning 
activities can be performed, the 
requirement to submit a PSDAR is less 
stringent than existing requirements for 
power reactor licensees. 

The information required to be in the 
PSDAR is less detailed than the 
information required in the FSAR. 
Therefore, the PSDAR should not be 
combined with the FSAR because the 
two documents have different purposes. 
The final rule requires a written 
notification if activities are anticipated 
that would be inconsistent with the 
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PSDAR activities previously described. 
The licensee's consideration of such 
inconsistency would include any 
milestone scheduling changes of 
dismantlement tasks and significant 
increases in decommissioning costs 
from those described in the PSDAR. The 
final rule will explicitly include the 
requirement that activities that would 
result in significant increases to 
decommissioning costs from those 
presented in the PSDAR must be a 
consideration in the notification 
requirements of§ 50.82(a)(7). It is 
intended that regulatory guidance 
addressing the PSDAR Standard Format 
and Content will be issued soon after 
the final rule is published. 

Currently, FSAR updates are required 
annually or 6 months after a refueling 
outage provided the interval between 
updates does not exceed 24 months. 
Because the FSAR is the basis for the 
use of§ 50.59, the updates will need to 
be timely, so the final rule specifies a 
24-month FSAR update for 
decommissioning activities for those 
nuclear power reactor licensees that 
have submitted the certifications of 
permanent cessation of operation and 
permanent removal of the fuel from the 
reactor vessel. 

If prompt decommissioning is desired 
by the licensee, the licensee could elect 
early submittal of the PSDAR, before 
cessation of operation, and then use of 
§ 50.59 would be permitted at cessation 
of operation, provided the certification 
of permanent fuel removal from the 
reactor vessel has been received and the 
public meeting had been held in 
advance. Although the PSDAR and 
license termination plan serve different 
purposes, and a formal approval process 
is required of the latter, the PSDAR and 
license termination plan can be 
combined. If a licensee chooses to 
combine the PSDAR and the license 
termination plan, the requirements for 
both would apply to the combined 
document, including the requisite 
waiting period, public meeting, and 
approval by amendment of the license 
termination plan. The procedure for 
·approval of a license termination plan is 
similar to that currently required for 
approval of a decommissioning plan. 
For a multi-reactor site, the PSDAR 
could address the activities for all the 
reactors at the site if decommissioning 
of each will be undertaken at the same 
time. 

Issue 3-Ninety-Day Time Period 
Prior to Undertaking Major 
Decommissioning Activities. 

Comment. Several commenters noted 
that the proposed 90-day waiting period 
before major decommissioning activities 
could be undertaken did not address a 

health and safety concern and that there 
are potentially high costs associated 
with such a delay because licensees 
could do a lot of dismantlement during 
this time that would be more efficient 
and cost advantageous. These 
commenters emphasized that all 
activities could be carried out under 
§ 50.59 and the current licensing basis. 
They further stated that, if the 90-day 
hold is retained, clarification is needed 
regarding the NRC's opportunity to 
interpose an objection to proceeding 
with major decommissioning and that 
the NRC review should be based on 
areas of significant safety. Finally, one 
commenter expressed a concern that the 
90-day waiting period would not allow 
enough time for public participation, 
including consideration of comments 
received from the public after NRC 
notices the licensee's PSDAR submittal 
and during a public meeting. 

Commenters not in favor of the rule 
did not specifically address Issue 3. 
However, those commenters believed 
that the current rule requirements 
should be followed and that an 
approved decommissioning plan should 
be required before a licensee is 
permitted to perform major 
decommissioning activities. 

Response. The commenters have 
correctly noted that the 90-day waiting 
period does not just address a health 
and safety issue. The NRC has chosen a 
90-day waiting period prior to allowing 
major decommissioning activities to 
occur as the minimal time necessary for 
the NRC to evaluate the licensee's 
proposed activities and to conduct a 
public meeting. The public meeting is 
informational and may be chaired by a 
local official, with a presentation of the 
regulatory process for decommissioning 
by the NRC, presentation of planned 
decommissioning activities by the 
licensee, and participation by State 
representatives. A question and answer 
period would follow the presentations. 
By submitting the PSDAR before 
cessation of operation, a licensee could 
reduce the need for a waiting period 
(see the response to Issue 2 for an 
additional discussion on ways that the 
waiting period may be reduced). 

Issue 4-Proposed Rule Modifications 
to§ 50.59. 

Comment. Many commenters 
approved of some form of the proposed 
modifications to§ 50.59. Many of these 
commenters noted that § 50.59(e) in the 
proposed rule is more stringent than the 
existing requirements for operating 
reactors. These commenters believed 
that the existing § 50.59 criteria are 
adequate. Several commenters stated 
that the four proposed constraints 
contained in § 50.59(e) are somewhat 
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redundant to the proposed requirements 
in § 50.82; the PSDAR content plus 
update and the 90-day waiting period 
envelopes issues addressed by these 
criteria. These commenters believed that 
if§ 50.59(e) criteria were kept they 
should be in a regulatory guide and not 
in a rule. Comments specific to the four 
criteria and why they should be 
eliminated follow. 

Section 50.59(e)(1)(i) concerning 
foreclosure of the site for unrestricted 
release. It was noted that any event that 
detracts from this effort would be 
accidental in nature, and that the 
proposed rule provided no explanation 
of the types of activities that could 
result in foreclosing the site for 
unrestricted use. 

Section 50.59(e)(1)(ii) concerning 
significantly increasing 
decommissioning costs. It was noted 
that cost estimate information is 
required prior to and through the 
decommissioning process, making this 
requirement unnecessary. Moreover, it 
was asserted that there is no logical 
correlation between the cost of a 
decommissioning activity and whether a 
license amendment should be required 
for that activity and that costs have 
never been a consideration in 
determining whether a proposed 
activity is consistent with the licensing 
basis for a plant. It was also noted that 
other regulatory bodies such as Public 
Utility Commissions and the Federal 
Energy Regulatory Commission, as well 
as economic pressure, will force a 
licensee to perform decommissioning 
cost effectively. It was recognized that 
actions taken by a licensee may 
diminish the decommissioning fund 
and it was suggested that the wording be 
changed to deal with actions that would 
"significantly inhibit the ability to fund 
decommissioning costs which would 
prevent successful decommissioning." 

Section 50.59(e)(1)(iii) concerned 
environmental impacts not previously 
reviewed. It was noted that compliance 
with the operating license, technical 
specifications, and § 50.59 regarding 
unreviewed safety questions adequately 
preclude having significant adverse 
environmental impact that have not 
been reviewed. Moreover, the 
requirement is redundant to the 
requirement concerning unreviewed 
environmental impacts required in the 
content of the PSDAR specified in 
§ 50.82. 

Section 50.59(e)(1)(iv) concerned 
violating the terms of the existing 
license. It was noted that this 
requirement is redundant with language 
in § 50.59(a) that allows licensees to 
proceed with an activity so long as it 
does not violate technical specifications 
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or constitute an unreviewed safety 
question as defined by § 50.59(a)(2). 
Also, it was noted that a license 
amendment is required for changes in 
technical specifications under the 
current § 50.59(c). 

Most commenters who opposed the 
use of proposed § 50.59 were not in 
favor of the rule. One commenter stated 
that the analysis of the dismantlement 
activities proposed under§ 50.59 to 
determine whether or not the activity 
generates any unreviewed safety issue 
should be provided to the NRC, rather 
than rely on an NRC audit as existing 
regulations provide. This analysis 
would also provide this information to 
the public for examination. Several of 
the commenters indicated that an after­
the-fact review of§ 50.59 activities 
would provide insufficient regulatory 
protection. Finally, a commenter stated 
that the presence of an NRC inspector is 
essential during decommissioning 
activities. 

Response. The Commission 
concluded that the proposed 
§ 50.59(e)(1)(iv) is redundant and 
should be eliminated from the final rule. 
The Commission reconsidered the need 
for the remaining§ 50.59(e)(1) 
requirements and determined that 
placing them in § 50.82 would be more 
appropriate. The Commission also 
concluded that the requirement 
ensuring that no major 
decommissioning activities occur that 
would significantly increase 
decommissioning cost could be overly 
burdensome. Instead, an appropriate 
constraint would be to prohibit any 
decommissioning activities that result 
in there no longer being reasonable 
assurance that adequate funds will be 
available for decommissioning. 
However, the NRC needs to be aware of 
changes in decommissioning activities 
that would result in significantly 
increasing decommissioning costs and 
would require written notification of 
such intended actions. The other 
paragraphs in § 50.59(e) were placed in 
§ 50.82(a) to ensure that they will be 
considered as overall constraints on the 
licensee's decommissioning activities, 
rather than separately for each 
contemplated activity as proposed in 
§50.59(e). 

The purpose of retaining these 
· requirements is to ensure that no 
decommissioning activities can occur 
that result in: (1) Eliminating the 
potential for unrestricted release, (2) 
significant environmental impacts not 
previously considered in EISs, and (3) 
there no longer being reasonable 
assurance that adequate funds will be 
available for decommissioning. The 
basis for this final rule permitting the 

use of§ 50.59 activities to perform 
decommissioning activities is that 
environmental impacts have already 
been considered and that such 
consideration was for an unrestricted 
release condition where the licensee has 
sufficient funds to complete 
decommissioning (see final generic 
environmental impact statement 
(FGEIS). NUREG-o586).1 The major 
considerations of licensee 
decommissioning activities that could 
significantly affect the environment are 
at the license termination stage when 
the licensee submits a license 
termination plan for approval. 

If a licensee contemplates 
decommissioning activiti~s that would 
violate these requirements, the licensee 
may not use the § 50.59 process 
delineated in this rule to perform the 
activities. The licensee would then be 
required to obtain a license amendment 
to perform the activities. 

The final rule prohibits licensees from 
performing any decommissioning 
activities that foreclose release of the 
site for possible unrestricted use, result 
in significant environmental impacts 
not previously reviewed, or result in 
there no longer being reasonable 
assurance that adequate funds will be 
available for decommissioning 
(§ 50.82(a)(6)). Prior to the licensee's use 
of the § 50.59 process to perform major 
decommissioning activities, the PSDAR 
submittal and public information 
process must be completed. The 
licensee is required to include a 
discussion that provides the reasons for 
concluding that the environmental 
impacts that might occur during 
decommissioning activities have already 
been considered in site-specific or 
generic environmental impact 
statements, and to estimate the amount 
of funds necessary to complete 
decommissioning (see§ 50.82(a)(4)). 

The licensee is also required to 
submit a site-specific cost estimate 
within 2 years after permanent cessation 
of operations. Use of decommissioning 
trust funds are subject to the 
requirements (in§ 50.82(a)(8)) that 
adequate funds will be available to 
ultimately release the site and terminate 
the license. Moreover, the final rule 
requires the licensee to notify the NRC 
in writing before performing any 
decommissioning activity inconsistent 

1 NUREG-0586. "Final Generic Environmental 
Impact Statement on Decommissioning of Nuclear 
Facilities,"" USNRC. August 1988. Copies are 
available for inspection or copying for a fee from 
the NRC Public Document Room 2120 L Street NW. 
(Lower Level). Washington. DC; the PDR's mailing 
address is Mail Stop LL-6. Washington. DC 20555-
0001; telephone (202) 634-3273; fax (202) 634-
3343. 
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with, or making any significant 
schedule change from, those actions and 
schedules described in the PSDAR and 
states that this notification include 
consideration of significant increases in 
decommissioning costs (§ 50.82(a)(7)). 

The NRC intends to maintain an 
active inspection program to provide the 
requisite level of oversight of licensee 
activities during decommissioning. The 
PSDAR and any written notification of 
changes required of a licensee will be 
used to schedule NRC inspection 
resources for significant 
decommissioning activities. 

In addition to continuing 
requirements that the licensee must 
comply with, such as 10 CFR part 20, 
regarding protection of workers and the 
public from radiation, and appendix B 
to 10 CFR part 50 regarding quality 
assurance, the final rule explicitly 
extends certain technical requirements 
to cover decommissioning activities 
(e.g., §§ 50.36, 50.36a, 50.36b, and 
Appendix I regarding technical 
specifications for surveillance 
requirements, administrative controls, 
control of effluents, and conditions to 
protect the environment). Thus, there 
will be a licensing basis appropriate to 
the activities undertaken using the 
§ 50.59 process during 
decommissioning. By maintaining 
certain requirements throughout the 
decommissioning process, licensees will 
be able to use the existing § 50.59 
process to perform decommissioning 
activities and thus provide comparable 
assurance that protection of the public 
health, safety, and the environment will 
not be compromised. 

Issue 5-Environmental Impact 
Considerations During the Initial Phase 
of Decommissioning. 

Comments. Many commenters in 
favor of the rule fully supported the 
environmental impact considerations 
delineated in the proposed rule for the 
PSDAR submittal, with no mandatory 
ER or subsequent EA requirement. A 
few commenters suggested that no 
environmental impacts for 
decommissioning need be addressed 
further because the FGEIS for the 1988 
decommissioning rule (NUREG-0586, 
August 1988) 1 and subsequent 
environmental assessments (for various 
actual power reactor decommissioning 
situations) demonstrate that 
decontamination and dismantlement do 
not significantly affect the human 
environment and have beneficial effects 
in restoring the site to an 
environmentally acceptable condition. 
A few commenters suggested that 
decommissioning should be considered 
a categorical exclusion as defined in 10 
CFR 51.22. 
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Most of the commenters who were not 
in favor of the rule believed that the 
NRC should define decommissioning as 
a major Federal action requiring an EA 
or EIS. They further indicated that a 
generic environmental impact statement 
cannot substitute for a site-specific EA 
because the FGEIS does not consider all 
possibilities. A few of these commenters 
further stated that the proposed 
environmental impact consideration 
process is NRC's attempt to streamline 
the process for utilities and deregulate 
NRC current requirements. A few 
commenters stated that the process 
outlined in the proposed rule abdicates 
NRC's responsibility to protect the 
health and safety of the workers, the 
public, the environment, and it also 
undermines citizen's due process. 

Response. While the FGEIS (NUREG--
0586) 1 for the 1988 decommissioning 
rule concluded that only minor negative 
environmental impacts would result 
from decommissioning in addition to 
substantial positive environmental 
impacts, it did not address site-specific 
situations that could differ from the 
assumptions used in the FGEIS analysis. 
However, it is expected that any site 
impacts will be minor. Any site impact 
should be bounded by the impacts 
evaluated by previous applicable GEISs 
as well as any site-specific EIS. To 
account for site-specific situations that 
may occur outside these environmental 
impact considerations, the final rule 
prohibits major decommissioning 
activities that could result in significant 
environmental impacts not previously 
reviewed. The review process for the 
PSDAR and the approval process for the 
license termination plan requires 
licensees to review the existing 
documents and address any 
discrepancies in their submittals. 

The environmental assessment 
conducted for this rulemaking relied on 
the FGEIS for the decommissioning rule 
(NUREG---0586, August 1988) 1 and 
determined that, insofar as the rule 
would allow major decommissioning 
activities (dismantlement) to proceed 
without an environmental assessment, 
application of the rule will not have a 
significant impact on the environment. 
Although not required by NEPA, NRC 
has required in this final rule that 
licensees indicate in the PSDAR the 
reasons for concluding that the planned 
activities are bounded by the FGEIS and 
previous site-specific environmental 
impact statements. This requirement is 
consistent with one of the primary goals 
of the PSDAR process, which is to 
promote public knowledge and provide 
an opportunity to hear public views on 
decommissioning activities before 
licensees commence decommissioning. 

At the license termination stage, the 
Commission must make decisions on 
the licensee-proposed actions described 
in the license termination plan. The 
Commission must consider: 

(1) The licensee's plan for assuring 
that adequate funds will be available for 
final site release, 

(2) Radiation release criteria for 
license termination, and 

(3) The adequacy of the final survey 
required to verify that these release 
criteria have been met. 

Therefore, the NRC has determined 
that submittal of the license termination 
plan should be treated as a license 
amendment. In addition, under 10 CFR 
part 51, an environmental assessment or 
impact statement would be required at 
the time the license is amended. 
Following resolution of another ongoing 
NRC rulemaking activity that is 
considering adoption of radiological 
release criteria, a categorical exclusion 
may be adopted that would eliminate 
the requirement for an environmental 
assessment or impact analysis, except in 
the case of a restricted release of a site. 

Issue 6---Public Participation. 
Comment. Most commenters 

supporting the rule commented on the 
public participation aspects of the 
proposed rule. They believed that the 
participatory role given to the public 
was appropriate, excessive, or in need of 
further clarification. Several questioned 
the need for expanded public 
participation on matters of public health 
and safety because the NRC regulatory 
framework already provides for such 
participation (e.g., license amendment 
process). These commenters also noted 
that the purpose of the public meeting 
following the PSDAR submittal was not 
properly explained and that the final 
rule should clearly state that the 
meeting is intended for exchange of 
information only. Many commenters 
indicated that the NRC should limit the 
scope of these meetings and hearings to 
issues that are related to health and 
safety during the decommissioning 
process. These commenters also 
indicated that the supplementary 
information should include a clear 
statement of the purpose and 
participation guidelines for these 
meetings and clearly identify NRC's role 
at these meetings (which should be 
significant). A comment stated that it is 
essential that adequate mechanisms be 
developed for addressing issues of 
concern raised by members of the public 
and that, absent such closure, the 
meeting would only compound 
frustrations felt by the interested public. 
Finally, there was a comment that the 
90-day waiting period (after the 
submittal of the PSDAR to the NRC) 
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before allowing licensees to undertake 
major decommissioning activities may 
not allow enough time for adequate 
public participation. 

Most commenters who did not favor 
the rule believed that the public 
participatory role proposed was 
inadequate. These commenters stated 
that NRC should retain the possession­
only license amendment (POLA) and 
decommissioning plan approval 
required in the current rule to truly 
enhance public participation. Public 
meetings were considered helpful, but 
no substitute for an adjudicatory hearing 
that includes the rights to discovery, to 
present evidence, and to cross examine. 
Along these lines, a commenter stated 
that a meeting does not afford citizens 
the level of institutional accountability 
necessary, given the dangers of 
environmental-toxic contamination 
inherent in reactor decommissioning 
activities and that citizens must have a 
substantive role in the decommissioning 
process in order to clarify, negotiate, 
and protect their community's interest. 
A few commenters suggested that site­
specific advisory boards (SSABs) should 
be established early in the 
decommissioning process and that 
meaningful public involvement should 
be required at every stage of the 
decommissioning process, not only at 
the final termination stage. 

Response. As discussed previously, 
initial decommissioning activities 
(dismantlement) are not significantly 
different from routine operational 
activities such as replacement or 
refurbishment. Because of the 
framework of regulatory provisions 
embodied in the licensing basis for the 
facility, these activities do not present 
significant safety issues for which an 
NRC decision would be warranted. 
Therefore, it is appropriate that the 
licensee be permitted to conduct these 
activities without the need for a license 
amendment. However, the information 
meetings will be beneficial in keeping 
the public informed of the licensee's 
decommissioning activities. Although 
the primary purpose of these meetings 
is to inform the public of the licensee's 
planned activities, the NRC will 
consider public health and safety 
comments raised by the public during 
the 90-day period before the licensee 
undertakes decommissioning activities. 

A more formal public participation 
process is appropriate at the termination 
stage of decommissioning because the 
final disposition of the site is 
determined at that time. Under the 
current rule, the Commission issues an 
order permitting the reactor to be 
decommissioned, based on the 
approved decommissioning plan, which 



PART 50 • STATEMENTS OF CONSIDERATION 

amends the license. NRC administrative 
procedures, in subpart G of 10 CFR part 
2, now provide an opportunity for 
persons to request a hearing regarding 
the NRC's decision. A similar procedure 
will be followed in the final rule for the 
license termination plan once the 
licensee has permanently removed fuel 
from the site. However, the hearing will 
be less formal because it will follow the 
procedures in Subpart L of 10 CFR part 
2. The role of the SSABs will be 
evaluated when the rulemaking 
regarding radiological release criteria for 
license termination is finalized. 

Issue 7-Establishment and Use of the 
Decommissioning Trust Fund. 

Most of the comm enters on this issue 
were in favor of the rule. These 
commenters requested greater flexibility 
in what costs can be included in the 
fund, such as disposal costs of 
radioactive waste from plant operations, 
and greater flexibility in the use of the 
trust funds prior to and during 
decommissioning. Specific comments 
that reflect the full range of comments 
on financial issues are: 

Comment a. The proposed 
§ 50.82(a)(7) proposes to regulate a 
licensee's use of, and rate of withdrawal 
from, the decommissioning trust fund. 
While NRC oversight is warranted to 
ensure that decommissioning activities 
can be funded, regulating the rate of 
withdrawal from the trust fund may 
unnecessarily impede the efficiency of a 
licensee's decommissioning activities. 
Because the NRC's generic estimates of 
decommissioning costs are substantially 
lower than most recent site-specific cost 
estimates, licensees would be 
constrained to withdraw small fractions 
of an unrealistically low estimate. 

Response. Limiting initial 
withdrawals to 23 percent of the generic 
cost estimate (using the§ 50.75 
requirements), until the licensee has 
submitted a site-specific 
decommissioning cost estimate, 
preserves the integrity of the 
decommissioning trust accounts. The 
final rule permits licensees to withdraw 
up to 3 percent of the generic formula 
amount for planning at any time during 
the decommissioning planning process, 
including planning that occurs while a 
plant is still operating. This amount 
should be ample based on current 
planning costs for licensees recently 
undergoing decommissioning. Likewise, 
allowing withdrawals of 20 percent of 
the generic amount for 
decommissioning activities would allow 
funding of certain activities before 
receipt of a site-specific cost estimate. 
This amount is consistent with costs of 
large component removal activities 
undertaken or contemplated by 

licensees of shutdown plants (e.g., 
Yankee-Rowe and Trojan). Once the 
NRC has received the site-specific 
decommissioning cost estimate, a 
licensee would have access to the 
balance of trust fu'nd monies for the 
remaining decommissioning activities. 
Because the timing of the submittal of 
a site-specific cost estimate is within the 
control of the licensee, the Commission 
believes that unwarranted restraints on 
access to funds are not imposed by the 
final rule. 

Comment b. The scope of 
decommissioning-related activities that 
licensees may collect funds for should 
include disposal of low-level waste 
generated during operations, 
maintenance and storage of spent fuel 
after cessation of operations, costs to 
maintain an independent spent fuel 
storage installation, and non-radioactive 
demolition or "greenfield." State Public 
Service Commissions and the Federal 
Energy Regulatory Commission have 
authorized funding for these activities 
in some cases because it is in the best 
interests of the utilities' customers. The 
NRC regulation should not require 
segregation of these funds in separate 
accounts; restrictions on the withdrawal 
of trust funds in the proposed rule could 
lead utilities to create separate trust 
accounts for each nuclear facility 
funding component (e.g., 
decommissioning, spent fuel 
management, and greenfield). Finally, 
the rule should allow for the prudent 
and economic use, at the utility's 
discretion, of decommissioning trust 
funds during the years of normal plant 
operation even before end of life. 

Response. The NRC's authority is 
limited to assuring that licensees 
adequately decommission their facilities 
with respect to cleanup and removal of 
radioactive material prior to license 
termination. Radiological activities that 
go beyond the scope of 
decommissioning, as defined in § 50.2, 
such as waste generated during 
operations or demolition costs for 
"greenfield" restoration, are not 
appropriate costs for inclusion in the 
decommissioning cost estimate. Funds 
for interim spent fuel storage and 
maintenance are addressed in 
§ 50.54(bb). 

The final rule does not prohibit 
licensees from having separate sub­
accounts for other activities in the 
decommissioning trust fund if 
minimum amounts specified in the rule 
are maintained for radiological 
decommissioning. 

Comment c. Section 50.82(a)(7)(ii) of 
the proposed rule specifies that a site­
specific decommissioning cost estimate 
must be submitted to the NRC prior to 
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the licensee being permitted to use any 
funding in excess of previously 
stipulated amounts. This could be 
interpreted to mean that the NRC must 
approve the additional expenditures. If 
this paragraph is retained, the intent of 
this "permitting" should be made clear. 
Expenditures made in accordance with 
the PSDAR and the decommissioning 
cost estimate should not require any 
additional NRC authorization. 

Response. The NRC's intent in the 
proposed rule was not to use a formal 
approval mechanism for 
decommissioning expenditures once the 
licensee submits its site-specific 
decommissioning cost estimate. The 
final rule has been modified as 
suggested by the commenter. 

Comment d. More guidance should be 
provided regarding what constitutes a 
decommissioning "planning" 
expenditure. Changes in the proposed 
rule regarding expenditure of funds 
from the NRC Draft Policy Statement on 
use of decommissioning funds before 
decommissioning plan approval (59 FR 
5216; February 3, 1994), should be more 
fully explained. 

Response. The term "planning" used 
in § 50.82(a)(8l(ii) specifically means 
"paper" studies, not equipment 
removal. Percentages are used in the 
final rule rather than specific dollar 
amounts, as used in the Draft Policy 
Statement, to better allow for inflation 
of costs in the future. Other changes to 
the Draft Policy Statement are based on 
the response to comments, developed 
prior to this rulemaking activity, and 
presented in the section on the 
"Resolution of Comments on the Draft 
Policy Statement." 

Comment e. If a plant shuts down 
early, not only will there be insufficient 
funds to pay for planned 
decommissioning (because not all 
payments will have been made), but the 
actual cost of decommissioning can be 
2 to 3 times higher than planned. The 
NRC should require external funds in 
the amount necessary to complete 
decommissioning upfront. Moreover, 
the NRC does not have a procedure in 
place for "replacing" a reactor licensee 
that goes bankrupt. Finally, the NRC 
should specifically allow the total 
financial approach to be made along the 
lines of industry self-insurance. 

Response. The revised regulations 
preserve the integrity of the 
decommissioning funds by tying the 
rate of expenditure to specific parts of 
the decommissioning process. At the 
same time they allow broad flexibility 
once a licensee submits its site-specific 
decommissioning cost estimate. 

The issue of bankruptcy, as well as 
the requirement for power reactor 



PART 50 • STATEMENTS OF CONSIDERATION 

licensees to have the total amount of 
decommissioning funds upfront, was 
considered during the development of 
the current rule and found to be 
adequately addressed in current 
requirements. Bankruptcy does not 
necessarily mean that a power reactor 
licensee will liquidate. To date, the 
NRC's experience with bankrupt power 
reactor licensees has IJeen that they file 
under Chapter 11 of the Bankruptcy 
Code for reorganization, not liquidation 
(e.g., Public Service Company of New 
Hampshire, El Paso Electric Company, 
and Cajun Electric Cooperative). In 
these cases, bankrupt licensees have 
continued to provide adequate funds for 
safe operation and decommissioning, 
even as bondholders and stockholders 
suffered losses that were often severe. 
Because electric utilities typically 
provide an essential service in an 
exclusive franchise area, the NRC staff 
believes that, even in the unlikely case 
of a power reactor licensee liquidating, 
its service territory and obligations, 
including those for decommissioning, 
would revert to another entity without 
direct NRC intervention. However, the 
NRC believes that with electric utility 
deregulation becomi:i;ig more likely, it 
may need to require additional 
decommissioning funding assurance for 
those licensees that are no longer able 
to collect full decommissioning costs in 
rates or set their own rates. Thus, the 
NRC proposed a rulemaking plan to, in 
part, evaluate these developments in 
SECY-95-223 (September 1, 1995). 

Issue 8--Court decision. 
Comment. Most commenters who 

were in favor of the rule indicated that 
the proposed rule did not conflict with 
the recent court decision regarding the 
Yankee Rowe decommissioning 
(Citizens Awareness Network, Inc. v. 
NRG, 59 F.3d 284 (1st Cir. 1995)). Most 
of the commenters who were not in 
favor of the rule believed that the 
proposed rule violated the court's 
decision, or the spirit of the decision, 
regarding Yankee Rowe. 

Response. A significant basis for the 
court's decision was that it perceived 
that the Commission had not adequately 
provided the reasoning for the NRC 
decision to allow decommissioning 
activities before NRC approval of a 
licensee-submitted decommissioning 
plan (59 F.3d at 291...:292), a decision 
that the court considered to be a 
modification of the Commission's 
decommissioning regulations. The court 
noted that the Commission had failed to 
provide either a rulemaking proceeding 
or a hearing to address what the court 
perceived to be NRC approvals of 
licensee decommissioning activities (59 
F.3d at 291-92, 294-95). By initiation of 

a notice of proposed rulemaking and 
solicitation of comment (July 20, 1995; 
60 FR 37374), the Commission 
addressed the reasoning underlying the 
proposed decommissioning process and 
allowed public review and comment on 
that reasoning. 

The final rule includes a public notice 
and meeting process, prompted by the 
licensee's submission of a report 
describing planned decommissioning 
activities, to hear public views before 
the licensee undertakes major 
decommissioning activi.ties. This 
process specifically provides that 
licensees may not begin major 
decommissioning activities until after 
they have submitted a PSDAR. The 
PSDAR will be made available to the 
public for written comment and a public 
meeting will be held to hear public 
views. Finally, the licensee is required 
to submit a license termination plan 
before release of the site. The final rule 
specifies that the license termination 
plan be approved by the NRC through 
the license amendment process. This 
process provides the public with 
hearing opportunities and ensures that 
any hearing on that plan must be 
completed prior to release of the site. 
This procedural framework assures that 
those citizens living near the site, 
potentially for years or decades after the 
facility is shut down, will be provided 
with information regarding the 
licensee's planned decommissioning 
activities, have an opportunity to ask 
questions regarding those activities at a 
public meeting early in the process, and 
have timely input into the decision to 
release the site. 

In its decision, the court also 
specifically addressed a concern about 
decommissioning activities taking place 
prior to any NEPA analysis (59 F.3d at 
292-93). The final rule addresses this 
issue in several respects. First, the final 
rule explicitly prohibits the licensee 
from performing any major 
decommissioning activity that results in 
significant environmental impacts not 
previously reviewed or forecloses 
possible unrestricted release of the site. 

Also, when the licensee submits the 
PSDAR, the licensee must specifically 
include a section discussing how the 
planned activities fit within the 
envelope of environmental effects 
included in either the FGEIS (NUREG--
0586, August 1988) 1 or the facility's 
site-specific environmental impact 
statement. Moreover, the licensee must 
provide written notification if the 
intended decommissioning activities are 
inconsistent with the PSDAR. This 
requirement helps ensure that, after 
submittal and public comment on the 
PSDAR, any changes to the planned 
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decommissioning activities continue to 
be enveloped by the assessment of 
environmental impacts in prior 
environmental reviews. Any activities 
not meeting the environmental criteria 
would require the licensee to file an 
application for amendment to the 
license and a supplement to its 
environmental report under 10 CFR part 
51. Finally, the rule requires a formal 
license termination plan by the licensee. 
The activities in the licensee's plan 
which do not meet the environmental 
criteria must be approved by the NRC by 
a license amendment that follows NRC 
procedures for amendments, including 
applicable hearing rights (under either 
subpart L or subpart G of 10 CFR part 
2, as specified in the rule) and the 
preparation of environmental 
assessments. 

The court perceived that the agency 
"approval" of the expenditure of funds 
from the decommissioning funds may 
be a basis for triggering both NEPA 
reviews and hearing rights (59 F3d at 
292-95). The final rule addresses this 
issue by providing generic guidance as 
to what expenditures can be made out 
of the decommissioning fund for 
decommissioning activities before 
submittal of a site-specific cost estimate. 
The revised regulations use generic 
criteria for expenditures from the 
decommissioning funds and do not 
require prior NRC approval of site­
specific expenditures meeting the 
generic criteria (see § 50.82(a)(7)). These 
new provisions specifically require 
licensees to maintain sufficient funds 
for release of the site and termination of 
the license. The licensee will have to 
also include an updated, site-specific 
analysis of remaining costs in the 
license termination plan submittal. 

In publishing this final rule, the 
Commission has explained the rationale 
for the new decommissioning process, 
and has concluded that nothing in the 
court decision dictates that the 
Commission take a specific approach to 
this issue or otherwise raises questions 
concerning the validity of the approach 
adopted in this rulemaking. 

Issue 9-Definitions. 
Comment. Regarding the definitions 

in § 50.2, a few commenters indicated 
that the definition of decommissioning 
should include the concept of restricted 
release to accommodate the proposed 
rulemaking on acceptable residual 
radioactive criteria for 
decommissioning. Several commenters 
noted that the definitions of "major 
radioactive components" and "major 
decommissioning activities" were 
unnecessary because the use of the 
existing § 50.59 process does not require 
these considerations and is adequate to 
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deal with decommissioning activities. 
However, if a definition of "major 
radioactive components" must be kept, 
the definition should only be relevant to 
any components, that when dismantled 
for shipment, contain greater than class 
C waste. During decommissioning 
activities, these waste disposals have 
the greatest significance regarding 
environmental impacts and adequate 
funding and are unrelated to the 
physical size of components. 

Response. When the residual 
radiation criteria rule is final, the 
definition of decommissioning in § 50.2 
will address use of the restricted release. 
It is necessary to have definitions of 
"major radioactive components" and 
"major decommissioning activities" to 
clarify what decommissioning activities 
may not occur before the end of the 90-
day waiting period. However, the 
definition of "major radioactive 
components" in the final rule has been 
clarified so that large components, other 
than those named, are not prohibited 
§ 50.59 activities if they contain small 
amounts of radioactivity. 
Dismantlement of these components is 
considered part of routine operating 
nuclear power reactor activities. 

Issue 10--Modifications to Specific 
Technical Requirements. 

Comment. Most of the commenters 
addressing this issue were in favor of 
the rule and indicated that there should 
be additional elimination or 
modification of requirements beyond 
those presented in the proposed rule. 
There was a spectrum of views on this 
issue: if a risk analysis were performed, 
it would demonstrate that the proposed 
rule would impose unnecessary burden 
on NRC licensees and NRC resources 
without commensurate benefit to health 
and safety; appropriate technical 
specifications for decommissioning 
would be for those activities for which 
there is a significant hazard; the final 
rule should include a discussion of the 
logic (i.e., philosophy) in making 
conforming revisions to part 50, 
especially with respect to provisions 
that did not change (e.g., §§ 50.55a, 
50.63, 50.72, and 50.73 applicability); 
the study and survey by the NRC 
concerning additional amendments for 
non-applicability should be completed 
before this rule is finalized (one 
commenter); and that the proposed rule 
appears geared to permanently shut 
down reactors with fuel onsite and does 
not differentiate among th(:) aspects that 
apply once fuel is removed from the 
site, and the rule should consider such 
situations. Finally, one commenter 
requested that environmental 
qualifications remain in place for 
equipment important to safety 

pertaining to spent fuel management 
and storage. 

Response. This rulemaking is 
primarily directed toward the 
procedural process for 
decommissioning', with particular 
emphasis on premature closure 
situations. The modifications to 
technical requirements in the final rule 
are based on a consequence analysis 
that either leads to elimination of the 
requirement or extends its applicability 
to decommissioning. 

The modifications to the technical 
requirements in the final rule are 
incomplete, as noted in the proposed 
rule, and as the information base 
continues to develop, additional 
rulemaking actions to modify other 
requirements will be conducted. In the 
interim, licensees that no longer have 
fuel onsite may continue to request 
exemption for specific requirements on 
a case-by-case basis. The information 
base will address the storage of high­
density packaging of hot spent fuel in 
the spent fuel pool with special 
consideration given to potential 
radiological consequences that could 
occur from loss of coolant in the pool. 
Consideration for amending rule 
requirements is also being given to 
situations in which the fuel is in dry 
storage at an Independent Spent Fuel 
Storage Installation (ISFSI). 

Comments on specific amendments 
were: 

Comment: Part 26. The final rule 
should explicitly state that the fitness 
for duty program does not apply to a 
permanently shut down and defueled 
facility. If it must apply, then it should 
apply to persons with unescorted access 
to the fuel storage building or buildings 
containing equipment necessary for the 
safe storage and handling of spent fuel. 

Response. Consideration of this issue 
is ongoing and may result in future 
rulemaking. However, until a decision is 
made, part 26 continues to be 
applicable. 

Comment: Section 50.36. Criteria are 
needed to ensure that technical 
specifications are appropriate for the 
conditions of a plant in a defueled state. 
The four criteria specified in § 50.59(e) 
would be appropriate additional 
guidance. 

Response. Consideration will be given 
at a later time to the development of 
additional guidance in the form of 
standardized technical specifications for 
decommissioning. However, licensees 
may apply for modification of their 
technical specifications on a case-by­
case basis. 

Comment: Section 50.36 (c){6) and (e}. 
These requirements, which appear to 
imply that a new set of technical 
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specifications will be developed for the 
plant decommissioning phase, are 
redundant and should be eliminated 
because§ 50.51(b)(2), the requirement to 
conduct activities in accordance with 
the specific part 50 license for the 
facility, is sufficient to ensure 
effectiveness of the technical 
specifications. 

Response. As a reactor facility 
transitions from operational to 
decommissioning status, numerous 
changes to technical specifications are 
expected. The regulatory experience 
with revisions to the technical 
specifications during this transition 
period has entailed case-specific 
evaluations of individual licensee 
requests. This has resulted in some 
inconsistency and variability of 
expectations among shutdown reactor 
facility license requirements. This 
revision provides the basis for 
developing a consistent framework for 
the development of "standardized 
technical specifications for 
decommissioning," as well as addresses 
the uncertainty regarding the 
applicability of the existing regulation 
to permanently shutdown reactors. 
Section 50.51 specifically addresses the 
continued effectiveness of expired 
licenses and limitation of licensee 
actions during any continued 
effectiveness period. As such, § 50.51 
does not, nor is it intended to, provide 
specific license conditions and 
requirements. Section 50.36 addresses 
this issue. 

Comment: Section 50.36a(a){1}. This 
requirement should be clarified and 
revised because radioactive waste 
systems will have to be removed prior 
to license termination, and the present 
wording appears to require that these 
systems be used and maintained. 
Moreover, temporary systems are 
typically used for effluent treatment and 
the rule should be modified to describe 
only those systems that are appropriate. 

Response. Section 50.36a(a)(l) is 
intended to ensure that operating 
procedures for any waste treatment 
systems used to control effluents be 
maintained and used to existing release 
criteria, and not that the systems be 
used and maintained when no longer 
necessary. However, in response to the 
comment,§ 50.36a(a)(l) has been 
modified from the proposed rule so that 
systems that are no longer necessary can 
be eliminated from compliance 
requirements. 

Comment: Section 50.47. A defueled 
plant that has ceased operation warrants 
a material reduction in the scope of its 
offsite emergency planning 
requirements because the credibility of 
any offsite consequences are reduced. 
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Beyond the spent fuel pool, there is not 
sufficient source term to justify 
emergency plans. This also pertains to 
appendix E to part 50 and the 
requirements in § 50.54(t) concerning 
periodic review (frequency and scope) 
of the licensee's emergency 
preparedness program. 

Response. Consideration of the 
potential radiological consequences of 
hot, high-density packaged fuel in the 
spent fuel pool is still ongoing. 
Modifications to this requirement, if 
made, will be developed at a later time. 

Comment: Section 50.48. While some 
commenters agreed with the concept of 
a fire protection plan through the end of 
decommissioning, one found the 
proposed language overly restrictive, 
vague, and ambiguous. This commenter 
stated that once the permanently 
removed spent fuel is certified to no 
longer be a fire protection concern, an 
industrial fire protection program could 
be adequate in most cases. Several other 
commenters noted that there are other 
ongoing NRC activities to improve 
current fire protection regulations, and 
if actions are taken now, they should 
only be based on "significant hazards" 
considerations. 

Response. These modified 
requirements have been coordinated 
with ongoing NRC activities regarding 
the improvement of fire protection 
regulations. Also, see the response to 
§ 50.47 regarding spent fuel 
considerations. As presently configured, 
fire protection regulations apply only to 
operating reactor facilities. The need for 
an ongoing fire protection program, 
albeit a modified one, remains after the 
facility has ceased reactor operations. 
The final rule provides a performance­
based program that can readily be 
modified during the decommissioning 
process to address residual hazards. 

Comment: Section 50.49. Electric 
equipment required for protection of 
spent fuel outside the reactor does not 
meet the definition of equipment 
defined by§ 50.49(b). The discussion in 
the final rule should be corrected to 
note that the environmental 
qualifications regulations apply to 
selected safety and non-safety related 
equipment as described in § 50.49(b). 

Response. No modifications to the 
proposed rule are necessary. However, 
the environmental qualifications 
regulations apply to selected safety and 
non-safety related equipment as 
described in § 50.49(b). 

Comment: Section 50.51. Section 
50.51(b) should be deleted because it is 
redundant. If it is kept, the requirements 
on the continuation of a license should 
be clarified to affirm that other 
operating reactors would be unaffected 

when the operating license of one 
reactor has been terminated at a multi­
reactor site. Section 50.51(b)(1) should 
be clarified to indicate that, at sites that 
have an intervening reuse but do not 
require decontamination to unrestricted 
release, decontamination would not 
need to occur until the end of the reuse 
period. 

Response. Section 50.51(b) is not 
redundant and will not be deleted. This 
section in the final rule has been 
modified to clarify that an expired 
license for a nuclear reactor facility that 
has permanently ceased operations is 
not terminated until the Commission 
terminates it. This provision further 
clarifies what conditions prevail under 
such circumstances. At a multi-reactor 
site, each reactor is individually 
licensed and actions are applied 
accordingly. The final rule addressing 
the radiological criteria for 
decommissioning will address the issue 
of restricted release options. Under the 
proposed rule, such restrictions would 
have to ensure that members of the 
public, in the event the restrictions fail, 
would not receive a dose in excess of 
100 mrem per year. Unless the facility 
remained under license, individuals 
having access to the facility would be 
considered members of the public. 

Comment: Section 50.54(g). The 
antitrust law requirements for a reactor 
that has permanently ceased operations 
and permanently defueled should be 
reevaluated for applicability. 

Response. Section 50.54(g) simply 
provides that the issuance of an NRC 
license does not relieve the licensee 
from compliance with the antitrust laws 
specified in Section 105 of the Atomic 
Energy Act, and that the NRC may take 
appropriate action, including 
suspension or revocation of the license, 
if a court finds the licensee to have 
violated any provisions of such antitrust 
laws. This subsection of the regulation 
is sufficiently flexible that there is no 
reason to modify or delete it with 
respect to a facility that has ceased 
operations or is permanently defueled. 

Comment: Paragraphs (k), (]}, and (m) 
of§ 50.54. The requirement for licensed 
operators should be eliminated or 
reduced because reactivity changes can 
only occur during the initial stages of 
decommissioning in connection with 
repositioning fuel assemblies in the 
spent fuel pool. With reference to 
§ 50.54(i), the scope of the operator 
requal_ification program and limitations 
on a licensee's freedom to modify it 
should he reduced at facilities 
undergoing decommissioning. 

Response. Consideration of these 
issues is ongoing and may result in 
future rulemaking. 
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Comment: Section 50.54(w). Onsite 
property damage insurance for a facility 
undergoing decommissioning should be 
eliminated or substantially modified. 

Response. Consideration of the 
potential radiological consequences of 
hot, high-density packaged fuel in the 
spent fuel pool is still ongoing. 
Modifications to this requirement, if 
made, will be developed at a later time. 

Comment: Section 50.55a. Pertaining 
to codes and standards requirements, it 
should be noted that §§ 50.55a (a), (f), 
and (g), inservice testing requirements, 
do not apply to permanently defueled 
reactors because the plant is not 
operating and there is no need to apply 
the regulation. 

Response. No change is necessary 
because these requirements provide 
assurance that relevant portions of the 
facility are maintained functional or 
operational to adequate standards so 
they are operationally capable. 

Comment: Section 50.63. The 
requirements on the loss of all ac power 
should not apply to decommissioning 
because the potential for significant 
radiological consequences is very low 
(there is a low probability of incident 
and long recovery time). 

Response. Consideration of the 
potential radiological consequences of 
hot, high-density packaged fuel in the 
spent fuel pool is still ongoing. 
Modifications to this requirement, if 
made, will be developed at a later time. 

Comment: Section 50.65. Monitoring 
maintenance for a permanently 
shutdown and defueled facility on any 
of its structures, systems, or components 
(SSC) to levels required by the current 
maintenance rule is unnecessary. 
Permanently shutdown and defueled 
facilities can no longer experience the 
levels of mechanical stresses associated 
with an operating plant. Therefore, the 
industry interprets the proposed rule to 
mean that the maintenance program 
only applies to the safe storage of fuel. 
The relative risks from a shutdown 
plant allow requirements in existing 
technical specifications and other 
administrative programs to provide 
adequate assurance for safe fuel storage. 

Response. The maintenance rule, 
§ 50.65, requires that the performance or 
condition of all structures, systems, and 
components (SSCs) described in 
§ 50.65(b) be included in the scope of 
the rule. Under the current rule, 
licensees are permitted flexibility in the 
goals that are established and the 
monitoring that is performed for these 
SSCs. The NRC agrees that the stresses 
on most SSCs in an operating plant are 
greater than those associated with a 
shutdown and defueled plant. The final 
rule allows the scope to he limited to 
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those SSCs associated with the storage, 
control, and maintenance of spent fuel 
in a safe condition in a manner that 
·provides reasonable assurance that the 
SSCs are capable of performing their 
intended function. 

Comment: Section 50.72. The 
immediate notification requirements for 
operating nuclear power reactors should 
not apply to permanently defueled 
reactors or, if applicable, should be 
significantly modified. Regarding 
§ 50.72(a)(i), there should be no 
requirement to use the Emergency 
Notification System or Emergency 
Response Data Systems. 

Response. The NRC did not adopt this 
comment. Notification requirements for 
events such as abnormal releases and 
overexposures are examples of required 
reports that are necessary. 

Comment: Section 50.111. Criminal 
penalties should not be imposed for 
decommissioning activities because 
they are not so important to public 
health and safety that licensees need be 
subject to them. Decommissioning 
activities for reactor licensees should 
not be treated any differently than for 
other radioactive material licensees. 

Response. The Commission believes 
that certain actions are essential in 
initiating the decommissioning process 
(e.g., certifying to permanent cessation 
of operation and permanent removal of 
fuel from the reactor vessel, and 
submitting a PSDAR) and should, 
therefore, be treated as substantive with 
respect to the criminal penalty 
provisions of the Atomic Energy Act. 
Decommissioning actions, when 
initiated improperly, have a potential 
for significant consequences regarding 
health, safety, and the environment. 
Willful violations of, attempted 
violations of, or conspiracy to violate, 
§ 50.82 would, therefore, be a matter of 
significant concern to the NRC. Thus, 
the NRC is retaining the addition of 
§ 50.82 to the list of regulations to 
which criminal sanctions apply. 

Comment: Section 140.11. Concerning 
Price Anderson financial protection, 
permanently shutdown and defueled 
facility licensees should be permitted to 
withdraw from the secondary financial 
protection layer, and single units should 
be given a reduction in the primary 
level of coverage (e.g., $100,000,000). 

Response. Consideration of the 
potential radiological consequences of 
hot, high-density packaged fuel in the 
spent fuel pool is still ongoing. 
Modifications to this requirement, if 
made, will be developed at a later time, 
as will considerations of fuel stored in 
an ISFSI. 

Issue 10-Termination of License 
Requirements. 

Most of the commenters in favor of 
the rule supported the decommissioning 
requirements for termination of the 
license in the proposed rule. However, 
several of these commenters stated that 
approval of the license termination plan 
should not require an amendment or 
opportunity for a hearing. They believe 
that if the plan is made available for 
public comment, existing regulations 
provide ample opportunity for public 
participation and the AEA does not 
require a hearing. Another commenter 
noted that once the spent fuel is off the 
site, the hazard is reduced so there is no 
safety, technical, or legal basis for NRC 
approval of a detailed decommissioning 
plan or PSDAR. A commenter pointed 
out that the use of the proposed § 50.59, 
which includes the four criteria 
(§ 50.59(e)), addresses the unique 
circumstances associated with the 
decommissioning activities. If some 
activities do not satisfy the requirements 
of§ 50.59 and a license amendment is 
required, interested parties would have 
an opportunity to request a hearing. The 
approval of the plan by amendment and 
the opportunity for a hearing are not for 
reasons of health and safety; moreover, 
any interested party could always 
petition for a hearing under§ 2.206. 
Another commenter made similar 
comments and went even further in 
stating that if standards for radioactive 
release are clear, meeting the objective 
of terminating the license should be 
easily demonstrated without the need 
for approval of a plan or license 
amendment; and that the plan should be 
available to the NRC for information 
only. 

Response. The requirement for 
submittal of a termination plan is 
retained in the final rule because the 
NRC must make decisions, required in 
the current rule on the 
decommissioning plan, regarding (1) the 
licensee's plan for assuring that 
adequate funds will be _available for 
final site release; (2) radiation release 
criteria for license termination, and (3) 
adequacy of the final survey required to 
verify that these release criteria have 
been met. A public meeting is 
considered necessary at the license 
termination stage to inform the public 
about the licensee's proposed 
termination activities and to provide an 
opportunity for public comment on 
those proposed activities. The NRC has 
also made the determination that license 
termination is an action of sufficient 
significance as to warrant an 
opportunity for a public hearing on 
NRC's decision regarding the licensee's 
proposed termination activities. 
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Specific comments concerning the 
license termination plan were provided 
by several commenters. 

Comment a. The timing of the license 
termination plan is not explicit in the 
proposed rule, § 50.82(a)(8), and it is not 
clear whether the rule permits 
dismantlement activities before 
submittal or approval of the license 
termination plan. 

Response. The final rule permits 
dismantlement activities 90 days after 
PSDAR submittal unless the NRC 
interposes an objection. The license 
termination plan must be submitted 
within 2 years of the licensee's expected 
date of license termination (the date 
specified in the PSDAR or supplement). 

Comment b. The NRC does not 
explain or support the need for the 
elements of the plan, discussed in 
proposed § 50.82(a)(8)(ii) (A)-(G). The 
current rule, under§ 50.82(d), simply 
requires updated, detailed plans before 
the start of decommissioning. 

Response. The final rule permits 
major decommissioning activities 
(dismantlement) to be performed using 
the § 50.59 process. Because a 
decommissioning plan is no longer 
required, the requirements for the 
license termination plan are less 
complex than those that are currently 
required for a decommissioning plan. 
The license termination plan provides 
documentation on the remaining 
activities necessary to terminate the 
license and includes consideration of 
remediation aspects that could involve 
license termination under either 
unrestricted or restricted release 
conditions (once the rulemaking on 
acceptable residual release criteria is 
final). The site characterization, 
description of the remaining 
dismantlement activities and plans for 
site remediation are necessary for the 
NRC to be sure that the licensee will 
have adequate funds to complete 
decommissioning and that the 
appropriate actions will be completed 
by the licensee to ensure that the public 
health and safety will be protected. The 
language of§ 50.82(8)(a)(ii) (B) and (F) 
in the proposed rule, now 
§ 50.82(a)(9)(ii) (B) and (F) in the final 
rule, has been changed to more clearly 
reflect the intent of these requirements. 
Thus, element (A) now requires 
identification of remaining 
dismantlement activities, and element 
(F) now requires an updated site­
specific estimate of remaining 
decommissioning costs. 

Comment c. One commenter 
questioned how multiple sites will be 
addressed. Another commenter stated 
that a single license termination plan 
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should be encouraged for multi-reactor 
sites. 

Response. Reactors at a multi-reactor 
site are individually licensed and 
licensing actions are applied to the 
individual licenses. A licensee would 
not be prohibited from submitting a 
single license termination plan for the 
multi-reactor site, but the NRC would 
address terminating each license 
separately. 

Issue 11-License Termination: 
Additional comments. 

Comment. A commenter stated that 
the need for a hearing when the licensee 
submits the license termination plan for 
approval should be reconsidered. If the 
licensee meets the requirements of the 
termination plan and applicable 
regulations, there would be no issues to 
adjudicate. Another commenter stated 
that, concerning the subpart L 
proceedings, the NRC should issue a 
clear statement of policy to eliminate 
the potential for significant litigation. 
Several commenters stated that if 
subpart L is to be used for hearings, it 
appears necessary to change the title of 
subpart L to include Part 50 licensees. 
Finally, a commenter stated that the 
applicability of Subpart L hearings 
should be incorporated into§ 2.700 as 
well as § 2.1201. 

Response. With respect to the 
termination plan, the Commission 
recognizes that ongoing rulemaking 
proceedings may result in establishing 
criteria for the restricted release of sites. 
Even if a hearing is not legally 
mandated at the termination stage as 
argued by some commenters, the 
Commission views it as appropriate to 
use the amendment process for approval 
of termination plans, including the 
associated opportunity for a hearing, to 
allow public participation on the 
specific actions required for license 
termination. In particular, the 
Commission has determined that, if a 
hearing is requested on the termination 
plan, the hearing must be completed 
before release of the site. This action 
will help ensure meaningful public 
input on any proposal for restricted 
release of the site. Given that a lengthy 
period (up to 60 years) may pass 
between the PSDAR stage and the 
termination stage, and given that final 
release criteria are still being developed 
that may include restricted release of a 
site, the Commission views a license 
amendment process as appropriate, 
along with the associated opportunity 
for a hearing, whether or not such 
hearings are mandated by legislation. 
Finally, the changes proposed by the 
commenters concerning the change of 
title of subpart L to include part 50 
licensees and the incorporation of 

subpart L applicability into§§ 2.700 and 
2.1201 are unnecessary because the rule 
already addresses these considerations. 

Comment. Many commenters 
expressed confusion on when a subpart 
L or subpart G hedring would be 
appropriate. One commenter noted that 
once fuel is out of the reactor vessel and 
in dry storage, there is no difference 
between storage on or off site and that 
reference to the subpart G hearing 
should be deleted. Another commenter 
wanted a clarification of what is meant 
by removing fuel from the site (i.e., 
under a part 72 license). Another 
commenter suggested that the wording 
to § 2.1201(a)(3) be clarified concerning 
permanent removal of fuel from the site 
to an authorized facility. One 
commenter inquired as to whether a 
license could be terminated if the 
licensee removed the fuel to an onsite 
ISFSI. 

Response. The final rule clearly 
indicates that once the fuel is removed 
from the licensed part 50 facility the 
power reactor facility can be treated as 
a materials facility where a subpart L 
hearing is appropriate. If fuel remains at 
the facility, a subpart G hearing is 
appropriate. If the fuel is in an ISFSI, 
that part of the affected site is regulated 
under a part 72 license and would no 
longer be regulated under the part 50 
license. The wording in§ 2.1201(a)(3) 
has been changed to "removal of fuel 
from the part 50 facility," rather than 
"from the site," and means either 
removal offsite to an authorized facility 
or to an onsite facility (ISFSI) not under 
the part 50 license. 

Comment. Many commenters did not 
see the need for an environmental 
review at the license termination stage, 
and one suggested that it be considered 
a categorical exclusion. Another 
commenter stated that if there were to 
be an environmental review, its scope 
should be restricted to whether the 
licensee's controls and methods for 
mitigation of radiation will meet the 
standards adopted in § 20.1405 of the 
proposed residual radiation criteria rule. 

Response. At the license termination 
stage, an environmental assessment or 
impact statement will be required when 
the license is amended. Following 
resolution of another ongoing NRC 
rulemaking activity that is considering 
adoption of radiological release criteria, 
a categorical exclusion may be adopted 
that would eliminate the requirement 
for an environmental assessment or 
impact analysis, except in the case of a 
restricted release of a site. 

Comment. A few comments addressed 
proposed changes to§ 51.53 concerning 
requirements for environmental impact 
considerations. One commenter stated 
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that the first sentence of the first 
paragraph of§ 51.53(b) should be 
deleted to be consistent with the 
concept that "a license amendment 
authorizing decommissioning activities" 
is no longer required. Revised wording 
should begin with "each applicant for a 
license amendment approving a license 
termination plan or decommissioning 
plan." Another commenter stated that 
§ 51.53 should be revised to reflect the 
fact that the proposed rule, if adopted, 
would not require an amendment that 
authorizes the conduct of 
decommissioning activities, because 
neither the existing nor the proposed 
decommissioning process requires a 
license amendment to approve a 
decommissioning plan. Therefore the 
first paragraph of this section should be 
reworded as "[E)ach applicant for 
license termination upon submittal of 
the license termination plan under 
§ 50.82 of this chapter either for 
unrestricted use or based on continuing 
use restrictions applicable to the site, 
* * * shall submit* * *"Asimilar 
change was stated to be needed in 
§ 51.95 for the same reasons. Finally, a 
commenter noted that § 51.53(b) as well 
as § 51.95(b) refer to "applicants * * * 
for a utilization facility," which does 
not seem to be an element of the 
proposed rule and should be deleted; 
also, § 51.95(b) does not mention 
approval of a license amendment for 
license termination or a 
decommissioning plan, which is an 
omission and should be consistent with 
§ 51.53(b). 

Response. No change was made to 
this section because the non-power 
reactor facilitie's are still required to 
submit a decommissioning plan. For 
non-power reactors, the current rule 
remains essentially unchanged and 
requires submittal of a decommissioning 
plan that is approved through license 
amendment. The non-power reactor 
licensee must also submit an 
appropriate supplemental 
environmental report and the NRC must 
do an EA as part of the 
decommissioning plan approval 
process. 

Comment. Most of the commenters 
who were not in favor of the rule 
supported the license termination phase 
requirements but believe that these 
requirements were not timely and 
should be implemented in some manner 
at the initiation phase of 
decommissioning. 

Response. During the initial phase of 
decommissioning, the requirements in 
the final rule are designed to provide 
oversight commensurate with the level 
of safety concerns experienced in 
decommissioning, while providing 
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additional opportunity for public 
comment on the licensee's proposed 
activities. The final rule requirements 
are based on NRC's experience with 
licensees' use of the § 50.59 process 
during operations and consideration of 
the types of activities that licensees 
would undertake during the 
decommissioning process. Where 
appropriate, licensing requirements are 
continued through decommissioning 
and the NRC is informed of each 
licensee's planned decommissioning 
activities. (Additional discussion can be 
found in the response to Comment 5). 

Issue 12-Regulatory Guides. 
Comment. Several commenters 

requested regulatory guidance in the 
form of regulatory guides. These 
requests pertained to a standard format 
and content for the PSDAR and license 
termination plan as well as to transition 
guidance for licensees who are shut 
down and choose to adopt the new 
process. Additional guidance was also 
requested for a regulatory guide that 
dealt with the decommissioning 
process, such as a revision to Regulatory 
Guide 1.86, "Termination of Operating 
Licenses for Nuclear Reactors," that 
would include such topics as the 
objective and implementation aspects of 
public meeting and hearings, guidance 
on issues the NRC would consider in 
not giving negative consent approval to 
the PSDAR after the 90-day waiting 
period, guidance on interpretation and 
development of technical rule 
requirements, and guidance, on the 
particulars of "grandfathering." 
Additionally, several commenters 
requested additional financial guidance, 
through a regulatory guide, on the 
development and use of the 
decommissioning trust fund. 

Response. The NRC intends to issue 
regulatory guidance on the initial phase 
of decommissioning. Guidance on the 
standard format and content of the 
PSDAR will be issued after the final rule 
is published. Other guidance on the 
license termination phase is also being 
developed. 

Issue 13-Elimination of the 
Possession-only License Amendment 
(POLA). 

Comment. Generally, commenters in 
favor of the rule agreed with eliminating 
the POLA. Objections to POLA 
elimination from other commenters 
were that distinct categories between 
reactor operation and cessation of 
operation should be maintained and 
that eliminating the POLA process 
would eliminate a hearing opportunity 
prior to reactor decommissioning. 
Reflecting the views of many 
commenters against POLA elimination, 
a State commenter said that by deleting 

the POLA the NRC would eliminate the 
amendment process that expressly 
provides for State consultation 
(§ 50.91(b)) and that no subpart G 
hearing process would occur that would 
allow for discovery by parties to the 
proceeding and provide a mechanism 
for intervention. The State commenter 
held that the proposed rule delays the 
need for amendment to the license 
termination stage when it is too late; it 
is needed before major 
decommissioning activities are 
undertaken. Moreover, at the license 
termination stage, only a subpart L 
hearing is proposed (no discovery). 
Finally, a few commenters asked why 
non-power reactors, which are less 
hazardous facilities (smaller and less 
contaminated), can still request a POLA 
and still require decommissioning plan 
approval while power reactors no longer 
have this option or requirement. 

Response. If fuel is removed from the 
licensed part 50 facility, the activities 
undertaken during decommissioning are 
more like the kinds of activities 
undertaken at a typical materials facility 
where the subpart L process applies. 
The final rule requires that certain 
procedures be satisfied before a licensee 
can perform major decommissioning 
activities. These procedures include 
requiring a PSDAR submittal, 
conducting a public meeting, and 
allowing a specified time period for 
NRC review of the licensee's intended 
actions. Other final rule requirements 
prohibit the licensee from performing 
any major decommissioning activity 
that could result in significant 
environmental impacts not previously 
reviewed or foreclose the release of the 
site for unrestricted use. Written 
notification to the NRC is required for 
licensee decommissioning activities that 
are inconsistent with those described in 
the PSDAR, including significant 
changes in decommissioning costs. 
Finally, the final rule extends certain 
regulatory requirements to 
decommissioning. Thus, licensee 
activities that would require approval 
under a POLA are no longer necessary. 
The affected State(s) will be notified 
about the public information meeting as 
well as consulted on the licensee's 
planned decommissioning activities by 
the NRC prior to the public meeting. 
The final rule requires that a copy of the 
PSDAR and any written notification of 
inconsistent PSDAR activities be sent to 
the affected State(s). In response to the 
comment concerning why non-power 
reactors are still given the option of 
submitting a POLA and still require a 
decommissioning plan, it is noted that 
such reactors are required to 
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immediately dismantle, except for 
extenuating circumstances, and are not 
permitted a storage period (because 
there is no significant health, safety or 
environmental reason for delay-see 
FGEIS, NUREG 0586). 1 

Issue 14-"Grandfathering" 
Considerations. 

Comment. There were several 
commenters who were concerned that 
the proposed rule did not significantly 
address nor provide necessary guidance 
for "grandfathering" issues. Specific 
comments in this area were that 
recognition should be given to those 
plants whose decommissioning plans 
have been approved on a case-by-case 
basis; that if existing facilities are 
grandfathered from any part of the 
proposed rule, it should clearly identify 
this; that the proposed rule does not 
adequately implement the 
grandfathering option because the 
current§ 50.82 would disappear from 
the rule and no explicit provisions 
would exist to rely on. It is suggested 
that the NRC keep the old provision as 
well as an applicable alternative and; 
that for grandfathering, an 
implementation provision should be 
added to the rule in a fashion similar to 
§ 20.1008. Several commenters also 
noted that guidance needs to be given to 
those licensees who are in various 
aspects of decommissioning based on 
the current rule requirements and wish 
to switch to the proposed rule 
requirements. 

Response. The Commission has 
reconsidered the issue of 
"grandfathering" and modified the 
language in the final rule to provide 
more specific guidance for nuclear 
power reactor licensees whose facilities 
are currently at certain stages of 
decommissioning. The Commission has 
decided to eliminate the provision in 
the proposed rule that would give those 
licensees that have an NRC approved 
decommissioning plan, before the date 
when a final rule became effective, the 
option of either complying with the 
final rule requirements or continuing 
with the requirements of the currently 
existing rule. All licensees will be 
required to comply with the 
decommissioning procedures specified 
in the provisions of the final rule, when 
it becomes effective. The final rule 
addresses the process for converting 
from the existing rule requirements to 
those in the final rule for those nuclear 
power reactor licensees whose facilities 
are already at certain stages of 
decommissioning. 

For power reactor licensees who, 
before the effective date of this final 
rule, either submitted a 
decommissioning plan for approval or 
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possess an approved plan, the plan will 
be considered as the PSDAR submittal 
and the licensee will be required to 
perform decommissioning in 
conformance with these final rule 
requirements. However, for power 
reactor licensees who are involved in 
subpart G hearings of 10 CFR part 2, 
conversion to the new rule will not be 
permitted until the hearing process is 
completed. The public meeting and 90-
day hold on decommissioning activities 
required in § 50.82(a) (4)(ii) and (5) will 
not apply. Those licensees will be 
subject to any orders arising from these 
subpart G hearings, absent any orders 
from the Commission. 

For nuclear power reactor facility 
licensees whose licenses have been 
modified, before the effective date of 
this rule, to allow possession but not 
operation of the facility, the 
certifications required in § 50.82(a)(l) 
will be considered to have been 
submitted. 

With regard to extending current rule 
requirements for "grandfathering" 
considerations, no current rule 
requirements need be .retained because 
the "grandfathering" provision in the 

· proposed rule has been eliminated in 
the final rule. The final rule covers 
conversion from the existing 
requirements for approval of a 
submitted or approved 
decommissioning plan, as described 
above, and is specific to existing 
licensee decommissioning plan 
situations. 

Issue 15-Miscellaneous Comments. 
Comment. Several commenters stated 

that the backfit rule, § 50.109, should 
apply to decommissioning because a 
proper reading of the intent of that rule 
should cover rulemaking dealing with 
decommissioning. Otherwise, additional 
requirements could be imposed without 
a benefit cost analysis. 

Response. The Commission has 
concluded that the provisions addressed 
in this rulemaking do not involve a 
backfit because they address only 
reactors that have permanently ceased 
operations and § 50.109 only applies to 
design, construction and operation of a 
facility. These regulations are primarily 
procedural in nature and, to the extent 
they address nonprocedural matters, 
they are a codification of existing 
process. . 

Comment. A few commenters noted 
that the regulatory analysis for the 
proposed rule did not evaluate the 
alternatives to the proposed new 
regulatory requirements and existing 
requirements do not require a license 
termination plan or a license 
amendment to approve a license 
termination plan. The regulatory 

analysis does not accomplish the 
objective of ensuring that all regulatory 
burdens are needed, justified, and 
minimal. 

Response. The regulatory analysis did 
evaluate the alterdatives to the proposed 
new regulatory requirements. The 
license termination plan is not a new 
requirement because, under the existing 
rule, licensees are required to submit a 
proposed decommissioning plan for 
approval within 2 years of permanent 
shutdown. Currently, licensees who 
plan to delay decommissioning by 
including a period of storage must 
submit a final decommissioning plan for 
approval before starting 
decommissioning. Current NRC policy 
is to approve the decommissioning plan 
by license amendment. Because the 
proposed rule would permit the licensee 
use of the § 50.59 process to perform 
major dismantlement activities, the 
license termination plan is less complex 
than a decommissioning plan and 
covers the remainder of activities 
requiring completion to terminate the 
license, other than dismantlement 
activities. The changes adopted in the 
rulemaking primarily provide additional 
flexibility to licensees that reduces 
burden without reducing safety by 
allowing licensees to undertake the 
majority of decommissioning activities 
without first obtaining NRC approval. 

Comment. Several commenters 
wanted the option of entombment to be 
allowed because restricted release will 
be allowed when the residual radiation 
criteria rule is final. Aside from the 
difficulty of disposal, the money not 
spent on LLW burial is substantial. The 
interest on this money would be more 
than adequate to provide for the 
maintenance and surveillance required 
for the entombment option. The public, 
including local communities, may be 
interested in not transporting waste 
across state boundaries and in keeping 
funds that would otherwise be spent on 
disposal within the community. 

Response. The issue of entombment 
was not addressed in this rule. The NRC 
position on entombment is the same as 
in the current rule. Entombment would 
only be permitted for very special 
circumstances but would involve a 
continued license on a case-by-case 
basis. The concept of restricted release 
included in the proposed rule on 
residual radiation criteria would involve 
termination of the license with 
restrictions in place to limit the use of 
the facility by the public, but certain 
radiological criteria for restricted release 
would have to be met. 

Comment. Several individual 
commenters wanted to know whether 
NRC rules allow the optional period of 

50-SC-191 

storage of the reactor facility to be 
longer than 60 years and does the 60-
year completion date for 
decommissioning specified in the 
current rule consider storage of fuel in 
an ISFSI. One commenter stressed that 
spent fuel should not be separated from 
any of the phases of decommissioning 
because this is a piecemeal approach 
and inappropriate. Another commenter 
stated that the licensee should be 
required to maintain capability to 
handle the fuel for dry cask storage. 

Response. The primary considerations 
of the proposed rule were procedural, 
with emphasis on the issue of premature 
closure. Other aspects of the existing 
rule were unchanged. A 60-year period 
for completion of decommissioning is 
still imposed, subject to other 
considerations delineated in the current 
rule requirements. The existing rule, as 
well as the proposed rule, consider the 
storage and maintenance of spent fuel as 
an operational consideration and 
provide separate part 50 requirements 
for this purpose. Regarding maintaining 
the capability to handle the fuel for dry 
cask storage, these requirements are 
maintained in 10 CFR part 72. 

Comment. Several commenters noted 
that the requirements of this proposed 
rule and the proposed residual 
radiological criteria rule should be 
coordinated to avoid redundancy. 

Response. The two rules will be 
coordinated. 

Comment. A few commenters noted 
that a complete site characterization 
should be included at the initiation of 
decommissioning activities and that 
mandatory site radiological surveys 
should be required before issuing a new 
license to establish background 
conditions. 

Response. These considerations are 
being addressed during finalization of 
the residual radiological criteria rule. 

Comment. Finally, several 
commenters requested that the NRC 
consider the impacts of the proposed 
"safeguards for nuclear fuel or high 
level radioactive waste" rule (60 FR 
42079; August 15, 1995) (which affects 
parts 60, 72, 73, and 75) on this rule 
when that proposed rule is issued in 
final form. 

Response. This rule is primarily 
directed toward the procedural 
requirements necessary for power 
reactor decommissionings. Therefore, 
the requirements imposed by this rule 
can be treated independently from the 
other "safeguards" rule under 
development. That rule, when final, 
may modify some of the technical 
requirements imposed by this final rule. 
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Resolution of Comments on the Draft 
Policy Statement 

On February 3, 1994 (59 FR 5216), the 
NRC published in the Federal Register 
a draft policy statement and 
accompanying criteria relating ~o J?O"'.er 
reactor licensee use of decomm1ss10mng 
trust funds before NRC approval of 
licensees' decommissioning plans. The 
proposed rulemaking to amen~ t~e . 
procedural aspects of decomm1ss10nmg 
(60 FR 2210; July 20, 1995) codifie? the 
position embodied in the draft pohcy 
statement. Based on the NRC's 
resolution of comments on the proposed 
rule and incorporated into this final 
rule, the criteria in the draft policy 
statement have been modified. No final 
policy statement will be issue?. _Other· 
changes in the final rule pertammg to 
licensee use of decommissioning trust 
funds were discussed earlier in the 
section on Response to Comments. 

The NRC received comments on the 
draft policy statement from th~ . 
following individuals or orgamzat10ns: 

1. Michigan Department of Commerce 
2. Citizens Awareness Network 
3. Mary P. Sinclair 
4. Detroit Edison Company 
5. Committee for a Safe Energy Future 
6. Jon Block 
7. Nuclear Energy Institute 
8. Yankee Atomic Electric Company 
9. Virginia Power Company 
10. New England Coalition on Nuclear 

Pollution 
11. Winston & Strawn 
12. Consolidated Edison Company 
13. Maryland Department of the 

Environment 
14. TU Electric Company 
The public interest group, individual 

commenters, and one State oppose 
allowing any withdrawals from 
decommissioning trust funds before the 
NRC approves a licensee's 
decommissioning plan, a procedure that 
this final rule has discontinued. The 
other commenters generally supported 
the draft policy statement, although they 
disagreed with certain provi~ions or .. 
took issue with the need for 1t. Specific 
comments and observations, and the 
NRC analysis of arid response to them, 
are discussed below. 

Specific Comments 

Comment 1. The trust agreements may 
need to be modified to include low-level 
radioactive waste storage and disposal 
(LLW) and interim spent fuel storage as 
allowable decommissioning costs when 
these costs are incurred as part of 
additional, temporary facilities at 
particular sites. LLW disposal cos~s, in 
particular, should be able to be paid 
from the decommissioning waste fund 

without waiting 60 days for NRC 
approval. Provisions should be in~luded 
for decommissioning nonradioactive 
structures associated with the reactor 
(Commenters 1 an,d 4). 

Response. The policy statement and 
this rule were not intended to address 
this issue. This issue is being addressed 
separately (see SECY 95-223; September 
1, 1995). As provided in 10 CFR 50.75, 
financial assurance for 
decommissioning includes the cost of 
disposal of LLW associated with rea~t?r 
decommissioning. If a temporary fac1hty 
is built to store LLW under the Part 50 
reactor license, the trust agreement 
should have been structured to include 
these costs. Although the NRC 
definition of decommissioning excludes 
interim storage of spent reactor fuel, a 
licensee is required to provide for the 
cost of interim spent fuel storage under 
10 CFR 50.54(bb). 

With respect to the issue of waiving 
the 60-day NRC approval period for 
withdrawals to pay for LLW shipments, 
this final rule eliminates the procedure 
to which this comment referred. 

Comment 2. The NRC should not 
allow decommissioning trust fund 
withdrawals before an environmental 
assessment is performed while the 
reactor licensee has a possession-only 
license because: (1) It will allow large­
scale decommissioning activities 
without a resident NRC inspector on­
site during the removal of irradiated 
components; (2) it is inconsistent with 
the mandate of the NRC, which is to 
implement a submitted, reviewed, 
publicly evaluated, and approved 
decommissioning plan before large-scale 
decommissioning activities begin; (3) 
health and safety of the workers and the 
public can not be adequately served by 
the experimental process of the 
component removal process, and (4) 
existing NRC regulations sta!e ~hat a 
licensee may only conduct hm1ted 
activities prior to approval of the 
decommissioning plan (e.g., 
decontamination, minor component 
disassembly, shipment and storage of 
spent fuel). Reasonable interpretation of 
the rules does not require expansion of 
10 CFR 50.59 and/or activities permitted 
under a license (Commenters 2, 3, 5, 6, 
and 10). 

There could be insufficient financial 
resources remaining to decommission 
Nuclear Power Plants thus, creating a 
potential burden on the State and, serious 
impairment of radioactive material licensee's 
ability to complete decommissioning. Most 
existing decommissioning 'certifications and 
funding plans' are generally acknowledged 
by the NRC to already be severely 
UNDERFUNDED. This rule would exacerbate 
that situation (Commenter 13). 

50-SC-192 

Response. This final rule addresses 
the process that licensees are to use for 
post-shutdown decommi~si?ning 
activities, as well as the hm1ts on the 
amounts to be withdrawn from 
decommissioning trust funds. 

By permitting a lJce1:1see to_p~~form 
certain decommiss10nmg achv1hes and 
to withdraw funds for those activities 
through use of the PSDAR submittal 
process required in the final !ule will 
allow the licensee to reduce its overall 
decommissioning costs by taking 
advantage of lower low-~eve~ radioac~ive 
waste disposal costs. This will b~nefit 
the licensee and its ratepayers without 
adversely affecting public health and 
safety. 

Comment 3. The NRC should develop 
a similar policy for operating plants and 
should allow licensees to withdraw 
decommissioning trust funds to dispose 
of structures and equipment no longer 
being used for operating plants 
(Commenters 7, 8 (by reference), and 
14). 

Footnote 2 of the policy statement 
should be revised to clarify that the 
policy statement does not apply "to 
licensee withdrawals from 
decommissioning funds for operating 
plants" rather than stating that t~,e 
policy statement does not apply to 
licensees with operating nuclear 
reactors" (Commenter 11). 

Response. The NRC has concluded 
that allowing decommissioning trust 
fund withdrawals for disposals by 
nuclear power plants that continue to 
operate is not warranted. T~ese 
activities are more appropriately 
considered operating activities and 
should be financed in that way. 

Footnote 2 is not included in this 
final rule. 

Comment 4. The policy statement 
may become obsolete if the l;lR~ a?opts 
a new definition of decomm1ss10mng as 
proposed on February 2, 1994 (59 FR 
4868). This definition states, 
"Decommissioning means to remove a 
facility or site safely from service and 
reduce residual radioactivity to a level 
that permits use of the pr~per~y for 
unrestricted use and termmahon of the 
license, or (2) release of the property 
under restricted conditions and 
termination of the license." To avoid 
obsolescence of the policy statement as 
a result of changes in the definition of 
decommissioning, the commenters 
recommend replacing all references to 
release of the site for unrestricted use 
with "decommissioning of the site 
consistent with the definition in§ 50.2" 
(Commenters 7, 8 (by reference), and 
11). ; 
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Response. The NRG agrees with this 
recommendation and has changed this 
final rule accordingly. 

Comment 5. Two commenters 
disagree with a statement in the draft 
policy statement, "If a licensee of a 
permanently shut down facility spends 
decommissioning trust funds on 
legitimate decommissioning activities, 
the timing of these expenditures, either 
before or after NRC approves a 
licensee's decommissioning plan, 
should not adversely affect public 
health and safety, provided adequate 
funds are maintained to restore the 
facility to a safe storage configuration in 
case decommissioning activities are 
interrupted unexpectedly" (Commenter 
7's emphasis). The commenters state 
that maintaining a viable SAFSTOR 
option beyond plan approval should not 
be required for cases where another 
option has been approved by NRG 
(Commenters 7 and 8). 

The draft policy statement misuses 
the term "SAFSTOR" to mean 
maintenance of a site in a safe storage 
condition prior to receipt of 
Decommissioning Plan approval and 
commencement of decommissioning 
rather than a specific decommissioning 
alternative defined in NRG regulations 
(Commenters 11 and 14). 

Response. Commenter 7 has 
misinterpreted the intent of this 
statement. First, this part of the policy 
statement was drafted to make the point 
that any expenditures for 
decommissioning activities normally 
viewed as necessary would not be 
detrimental to public health and safety, 
notwithstanding the timing of these 
expenditures, unless they were large 
enough to prevent the licensee from 
returning its facility to a safe storage 
configuration if the decommissioning 
process were to go awry. This is not the 
same as requiring a licensee to switch 
from DEGON (immediate 
dismantlement) to SAFSTOR after the 
NRG has approved the licensee's 
decommissioning plan. 

This final rule modifies use of the 
above-referenced criterion for 
decommissioning trust fund 
withdrawals. However, the rule corrects 
any references to SAFSTOR when it 
means to address the general ability of 
a licensee to return its reactor to safe 
storage while awaiting further 
decommissioning. 

Comment 6. Criterion 4 is redundant 
of the other criteria (Commenters 7 and 
8). At a minimum, the statement should 
indicate that items (c) and (d) of 
criterion 4 do not require NRC approval 
before a licensee undertakes the 
proposed activities (Commenter 8). 
Redundancies can be eliminated by 

factoring the first three criteria into 
criterion 4. However, issuance of the 
policy statement based on criterion 4 (or 
the other criteria) is premature in that 
the NRG is curren,tly considering more 
definitive guidance on acceptable pre-
p Ian-approval decommissioning 
activities (Commenter 11). 

Response. The NRC agrees that some 
confusion may have arisen by including 
criterion 4 in the policy statement. The 
NRG included this criterion to provide 
guidance on the allowed 
decommissioning activities as opposed 
to the use of decommissioning trust 
funds for those activities. Criterion 4 is 
a quote from Commission guidance in 
the SRM of January 14, 1993, and, to 
some degree, overlaps the other criteria 
of the policy statement. The NRG has 
removed criterion 4 as a separate 
criterion in this final rule. 

Comment 7. The "ancillary issue" in 
the draft policy statement should be 
expanded to include a number of 
expenses that are paid out of 
decommissioning trusts by operating 
plants well in advance of licensee 
preparation and submission of the 
decommissioning plan. These expenses 
include, but are not limited to, trust 
fees, investment manager fees, income 
taxes, and periodic site-specific studies 
(Commenters 7, 8 (by reference), 11, and 
14). 

The policy statement should be 
revised to state specifically that if a 
licensee determines that it meets the 
criteria for de minimis withdrawals, it 
need not request permission from the 
NRG to use these funds (Commenter 8). 

• • • The section dealing with 'de 
minimis' withdrawals for developing the 
decommissioning plan also seems to be 
outside the original intent for use of these 
funds. These withdrawals may seem to be a 
minor portion of funds allocated for 
decommissioning, but it starts a process that 
would allow utilities to tap these funds, if 
they can fit activities into the definition of 
decommissioning or simply request to use 
these funds for other purposes • • • Other 
uses are unacceptable, even if they are 
subject to prior regulator approval 
(Commenter 13). 

Response. The intent of the ancillary 
issue was to allow de minimis 
withdrawals from decommissioning 
trust funds of up to $5 million for 
decommissioning-related administrative 
and other expenses without prior NRC 
consent notwithstanding the operating 
status of the plant. The final rule has 
changed this withdrawal amount to up 
to 3 percent of the generic amount 
specified in§ 50.75(c). This withdrawal 
amount is for purposes of planning for 
decommissioning (paper studies) and 
pertains to licensees of operating as well 
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as permanently shut down plants. 
Permission from the NRG to use these 
funds in de minimis amounts is 
unnecessary as long as the amount and 
purpose of the withdrawal is 
documented. 

With respect to Commenter 13's 
concerns, the NRG has specified a 
maximum limit for de minimis 
withdrawals. If a licensee were to 
exceed this limit or use funds for non­
decommissioning purposes, it would be 
subject to NRG enforcement action. 

Comment 8. "• • * The NRG has 
neither articulated the reasons why this 
detailed level of oversight (discussed in 
the policy statement) is needed, nor has 
the NRG provided specific examples of 
potential waste and misuse of funds that 
would warrant their proposed oversight 
• * * Absent an appropriate 
justification for the implementation of 
this policy statement, * * * this policy 
statement represents regulation without 
benefit (and that NRG concerns 
expressed in the policy statement) are 
not tangible for decommissioning." 
Thus, the policy statement should not 
be issued (Commenter 9). 

Also, "the draft policy statement 
provides no basis for the NRC's 
conclusion that prior NRG review of 
pre-plan-approval decommissioning 
fund expenditures should be required." 
The draft policy statement may satisfy 
the Commission's directive to the NRC 
staff to develop a policy without 
including an approval mechanism 
(Commenter 11). 

The draft policy statement is not clear 
as to the purpose of the NRC review of 
decommissioning expenditures before 
decommissioning plan approval. The 
only reason for the review, given in the 
statement of policy, is to ensure the 
health and safety of the general public. 
There are other regulatory mechanisms 
for evaluating the activity for which the 
funds are withdrawn without reviewing 
the actual withdrawal from the fund. 
The expenditure of decommissioning 
trust funds for legitimate 
decommissioning activities is an 
economic and not a safety concern 
(Commenter 14). 

Response. Although the NRC did not 
include specific examples of waste and 
misuse of funds in the policy statement, 
as with any industrial process, costly 
mistakes can conceivably occur in 
decommissioning. The NRC also 
disagrees that codifying 
decommissioning trust fund 
withdrawals represents regulation 
without benefit. The NRG has 
specifically promulgated 
decommissioning requirements in 10 
CFR 50.82 that include licensee PSDAR 
submittal process that is intended for 
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keeping the NRC and public informed of 
the licensee's planned decommissioning 
activities. The intent of the regulations 
is to require licensees to maintain the 
entire amount of funds needed for 
decommissioning in a specified 
assurance mechanism until the funds 
are used for their intended 
decommissioning activities. 

The PSDAR is closely tied to a 
licensee's provision of assurance to fund 
the decommissioning activities 
adequately. Without any NRC criteria 
for expenditures before the PSDAR 
submittal process is completed, the 
decommissioning trust fund could 
become a shell and thus defeat the 
purpose of NRC decommissioning 
funding assurance regulations. Because 
of the safety implications of inadequate 
decommissioning funds, the NRC 
believes it has responsibility for 
specifying withdrawal rates, 
notwithstanding the reviews that rate 
regulators may perform. 

Comment 9. Trust fund withdrawals 
should also be permitted for early 
decommissioning-related activities that, 
although not themselves directly 
reducing radioactivity at the site, will 
significantly facilitate such activities 
when they subsequently occur 
(Commenters 11 and 12). 

Response. In this final rule, 
withdrawals for planning activities are 
allowed before completion of the 
PSDAR process. 

Comment 10. The NRC should clarify 
footnote 2 to indicate that it applies to 
licensees of multi-unit sites. "So long as 
usage of trust withdrawals is 
identifiable with the shut down reactor 
and does not diminish decontamination 
funding subsequently available for 
reactors which are continuing to 
operate, there is no reason why multi­
reactor licensees should be treatecr· 
differently than single-reactor licensees 
for purposes of this policy statement" 
(Commenter 12). 

Response. The NRC agrees with this 
statement. However, footnote 2 is not 
included in this final rule. 

Comment 11. "If the NRC believes 
that NRC review and approval of pre­
plan-approval decommissioning 
expenditures is necessary, it should act 
through rulemaking rather than policy 
* * * Since prior NRC review of 
decommissioning fund withdrawals is 
not currently required, if the NRC 
wishes to impose such a requirement, it 
should initiate rulemaking to revise its 
decommissioning regulations 
accordingly" (Commenter 11). 

Response. This final rule codifies 
criteria for decommissioning trust fund 
withdrawals. Thus, this commenter's 
concerns have been addressed. 

Comment 12. "The 'tacit consent' 
approach for reviewing licensee 
expenditure plans is inappropriate" and 
unsupported by the reasons the NRC 
stated for its policy. By expressly 
preserving the possibility that it would 
take action to prevent a fund 
withdrawal, the NRC blurs its asserted 
distinction between review and 
approval. Also, it is not clear that "tacit 
consent" and "approval" are legally 
distinguishable for purposes of 
determining whether the NRC is 
engaged in a "licensing action" that 
could involve public participation and 
environmental review (Commenter 11). 

Response. The NRC does not use 
"tacit consent" in this final rule. Thus, 
the concerns expressed in this comment 
should be assuaged. 

Comment 13. "Criterion 1 * * * 
should be revised to eliminate the 
provision that withdrawals must be for 
activities 'that would necessarily occur 
under most reasonable 
decommissioning scenarios."' This 
phrase adds nothing to the preceding 
provision that the withdrawal must be 
for "legitimate decommissioning 
activities." Because licensees may face 
decommissioning expenditures for 
activities that are within the NRC's 
definition of decommissioning but 
nonetheless unique to their plant(s), the 
proposed provision is inappropriately 
restrictive (Commenter 11). 

Criterion 1 is overly restrictive and 
burdensome* * • If the NRC wants to 
prevent activities that preclude release of the 
site for (un)restricted use or are not in 
support of decommissioning efforts it should 
require review of the activity itself through 
any of the other available mechanisms such 
as 10 CFR 50.59 or special rulemaking • • • 
The basic premise is that in the event that 
there are circumstances or conditions which 
delay or preclude proceeding with the 
decommissioning effort there will be funds 
available to place the plant in a storage 
condition until the event or circumstance is 
resolved. Thus, as long as the value of the 
fund does not fall below the regulatory 
required amount in effect at the time of the 
request the withdrawal should be allowed. 
Thus, the only requirement should be that 
the utility document that [the] activity was a 
legitimate decommissioning activity and the 
expenditure was reasonable (Commenter 14). 

Response. The NRC did not mean to 
imply that decommissioning activities 
unique to one site would not be eligible 
for early trust fund withdrawals. 
However, because we agree that the 
phrase, "legitimate decommissioning 
activities," is sufficient, the NRC has 
eliminated the phrase from this final 
rule. 

Comment 14. "* * * The explicit 
characterization as a decommissioning 
'contingency' of the funding 'necessary 
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to maintain the status quo' could be 
construed inappropriately to require 
that licensees include funding for that 
purpose in their decommissioning funds 
* * * If this criterion is retained, the 
language regarding provisions for this 
contingency should be deleted from the 
policy statement" (Commenter 11). 

Response. This terminology has been 
eliminated in this final rule. 

Comment 15. "It does not seem 
necessary that NRC approve requests for 
the 'withdrawal of decommissioning 
funds for early equipment removal, 
prior to approval of the utilities[') 
decommissioning plans. This does not 
seem in concert with the intent of the 
sample statement under Background 
'* * * the fund trustee should only 
Telease funds upon certification that 
decommissioning is proceeding 
pursuant to an NRC-approved plan'" 
(Commenter 13). 

Response. This final rule does not 
continue the language in question. 

Comment 16. "* * * This ruling may 
be judged as an item of Compatibility 
(for Agreement States). Because 
Maryland regulations, policies, etc., are 
expected to closely follow Federal rules 
and procedures, we would be forced to 
adopt and allow our licensees to use the 
same principle" (Commenter 13). 

Response. The NRC does not believe 
that this is an issue of State 
compatibility because this final rule 
only applies to power reactor licensees, 
which are exclusively NRC licensees. 

Summary of Changes in the Final Rule 
Based on the response to comments, 

a few changes were made in the final 
rule. Otherwise, the final rule 
provisions are the same as those 
presented in the "background" section 
under the section titled proposed 
amendments. Specific changes made to 
the proposed rule in the final rule are 
summarized as follows: 

(1) Section 50.2. The definition of 
"major radioactive components" has 
been clarified. 

(2) Section 50.36a(a)(l). The 
amendment has been changed to 
exclude systems that are no longer 
necessary for compliance. 

(3) Section 50.59. Proposed§ 50.59(e) 
was eliminated. However, three of the 
proposed rule requirements contained 
in § 50.59(e) were moved to § 50.82(a) 
(6) and (7). Placing these requirements 
in § 50.82 as overall constraints, rather 
than specific requirements for each 
§ 50.59 activity, required modification 
of the constraint that the 
decommissioning activities not result in 
significantly increasing 
decommissioning costs. Thus, the final 
rule (§ 50.82(a)(6)(iii)) prohibits 



PART 50 • STATEMENTS OF CONSIDERATION 

decommissioning activities that would 
result in there no longer being 
reasonable assurance that adequate 
funds will be available to complete 
decommissioning. In addition, the final 
rule requires in § 50.82(a)(7) that 
changes from those specified in the 
PSDAR that would result in 
significantly increasing 
decommissioning costs require written 
notification to the NRC. The fourth 
requirement that the terms of the 
existing license not be violated was 
eliminated. The requirement to consider 
environmental impact in the PSDAR, 
§ 50.82(a)(4) was modified to explicitly 
require the reasons for concluding that 
any environmental impacts will be 
bounded by existing analysis. 

(4) Section 50.71. Section 50.71(e)(4) 
was revised to permit nuclear power 
reactor licensees that have submitted 
the certifications required under 
§ 50.82(a)(1) to update the FSAR every 
24-months. 

(5) Sections 50.82(a)(4)(i) and (6). The 
licensee is required to send a copy of 
the PSDAR and written notification of 
departure from the PSDAR to the NRC 
and affected State(s). 

(6) Section 50.82(a)(8)(ii). The phrase 
"being permitted to use" was removed 
from this section to avoid any incorrect 
interpretation that the NRC must 
explicitly approve decommissioning 
funding expenditures. 

(7) Section 50.82. Specifies that once 
the rule is effective, all power reactor 
licensees must comply with it. Power 
reactor licensees that possess an 
approved plan as well as licensees that 
applied for plan approval before the rule 
took effect would have the plan 
considered a PSDAR submittal, and 
licensees would be permitted to perform 
decommissioning activities in 
accordance with § 50.82. However, for 
power reactor licensees who are 
involved in subpart G hearings of 10 
CFR part 2, conversion to the new rule 
will not be permitted until the hearing 
process is completed and those 
licensees will be subject to any orders 
arising from these hearings absent any 
orders from the Commission. 

(8) Section 50.82(a)(1)(iii). Specifies 
that once the rule is effective, power 
reactor licensees whose licenses have 
been modified, before the effective date 
of this rule, to possess but not operate 
the facility, will be considered to have 
submitted the certifications required in 
§ 50.82(a)(l). 

(9) To improve clarity, the first 
sentence in§ 2.1205(d)(l) has been 
rewritten from that proposed to that 
found in the existing regulation. 

(10) To improve clarity and maintain 
parallelism of requirements, the last 

sentence of§ 51.53(b) has been rewritten 
from that found in the proposed rule to 
correspond with the language found in 
§ 51.95(b) of the proposed (and existing) 
rule. • 

(11) To improve clarity, 
§ 50.82(a)(9)(ii) (B) and (F) have been 
rewritten. 

Finding of No Significant 
Environmental Impact: Availability 

The Commission has determined 
under the National Environmental 
Policy Act of 1969, as amended, and the 
Commission's regulations in subpart A 
of 10 CFR Part 51, that this rule, if 
adopted, would not be a major Federal 
action significantly affecting the quality 
of the human environment and 
therefore, an environmental impact 
statement is not required. The final rule 
clarifies current decommissioning 
requirements for nuclear power reactors 
in 10 CFR Part 50 and presents a more 
efficient, uniform, and understandable 
process. The Commission has analyzed 
the major environmental impacts 
associated with decommissioning in the 
Generic Environmental Impact 
Statement (GEIS), NUREG-0586, August 
1988,1 published in conjunction with 
the Commission's final 
decommissioning rule (53 FR 24018; 
June 27, 1988). 

Insofar as this rule would allow major 
decommissioning (dismantlement) to 
proceed without an environmental 
assessment, the environmental impacts 
of this rule are within the scope of the 
prior GEIS. The environmental 
assessment for the final rule and finding 
of no significant impact on which this 
determination is based are available for 
inspection and photocopying for a fee at 
the NRC Public Document Room, 2120 
L Street NW. (Lower Level), 
Washington, DC. Single copies of the 
environmental assessment and the 
finding of no significant impact are 
available from Carl Feldman, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555-0001, (301) 415-
6194. 

Paperwork Reduction Act Statement 
This final rule amends information 

collection requirements that are subject 
to the Paperwork Reduction Act of 1995 
(44 U.S.C. 3501 et seq.). These 
requirements were approved by the 
Office of Management and Budget, 
approval number 3150-0011. 

Because the rule will relax existing 
information collection requirements, the 
public burden for this collection of 
information is expected to be decreased 
hy 12,202 hours per licensee. This 
reduction includes the time required for 
reviewing instructions, searching 

50-SC-195 

existing data sources, gathering and 
maintaining the data needed and 
completing and reviewing the collection 
of information. Send comments on any 
aspect of this collection of information, 
including suggestions for further 
reducing this burden, to the Information 
and Records Management Branch (T-6 
F33), U.S. Nuclear Regulatory 
Commission, Washington, DC, 20555-
0001, or by Internet electronic mail to 
BJSl@NRC.GOV; and to the Desk 
Officer, Office of Information and 
Regulatory Affairs, NEOB-10202, 
(3150-0011), Office of Management and 
Budget, Washington, DC 20503. 

Public Protection Notification 

The NRC may not conduct or sponsor, 
and a person is not required to respond 
to, a collection of information unless it 
displays a currently valid 0MB control 
number. 

Regulatory Analysis 

The NRC has prepared a regulatory 
analysis for this final rule. The analysis 
qualitatively examines the costs and 
benefits of the alternatives considered 
by the NRC. In the response to 
comments, the NRC concluded that only 
some minor changes to the draft 
regulatory analysis were necessary, 
corresponding to some minor 
procedural changes in the final rule. 
The regulatory analysis is available for 
inspection in the NRC Public Document 
Room, 2120 L Street NW. (Lower Level), 
Washington, DC 20555-0001. Single 
copies of the analysis may be obtained 
from Dr. Carl Feldman, Office of 
Nuclear Regulatory Research, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555-0001, telephone 
(301) 415-6194. 

Regulatory Flexibility Certification 

In accordance with the Regulatory 
Flexibility Act of 1980 (5 U.S.C. 605(b)), 
the Commission certifies that this rule 
will not have a significant economic 
impact on a substantial number of small 
entities. The final rule modifies 
requirements for timely 
decommissioning of nuclear power 
plants. The companies that own these 
plants do not fall within the scope of the 
definition of small entities as given in 
the Regulatory Flexibility Act or the 
Small Business Size Standards 
promulgated in regulations issued by 
the Small Business Administration (13 
CFR Part 121). This discussion 
constitutes the analysis for the 
regulatory flexibility certification 
requirement. 
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Small Business Regulatory Enforcement 
Fairness Act 

In accordance with the Small 
Business Regulatory Enforcement 
Fairness Act of 1996, the NRC has 

· determined that this action is not a 
major rule and has verified this 
determination with the Office of 
Information and Regulatory Affairs, 
0MB 

Backfit Analysis 
The Commission has determined that 

the backfit rule, 10 CFR 50.109, does not 
apply to these final amendments, and 
therefore, a backfit analysis has not been 
prepared for this rule. The scope of the 
backfit provision in 10 CFR 50.109 is 
limited to construction and operation of 
reactors. These final amendments would 
only apply to reactors that have 
permanently ceased operations and, as 
such, would not constitute backfits 
under 10 CFR 50.109. 

List of Subjects 

10CFRPart2 

Administrative practice and 
procedure, Antitrust, Byproduct 
material, Classified information, 
Environmental protection, Nuclear 
materials, Nuclear power plants and 
reactors, Penalties, Sex discrimination, 
Source material, Special nuclear 
material, Waste treatment and disposal. 

10 CFR Part 50 

Antitrust, Classified information, 
Criminal penalties, Fire protection, 
Intergovernmental relations, Nuclear 
power plants and reactors, Radiation 
protection, Reactor siting criteria, 
Reporting and recordkeeping 
requirements. 

10 CFR Part 51 

Administrative practice and 
procedure, Environmental impact 
statement, Nuclear materials, Nuclear 
power plants and reactors, Reporting 
and recordkeeping requirements. 

For reasons set out in the preamble 
and under the authority of the Atomic 
Energy Act of 1954, as amended, the 
Energy Reorganization Act of 1974, as 
amended, and 5 U.S.C. 552 and 553, the 
NRC is adopting the following 
amendments to 10 CFR parts 2, 50, and 
51. 

61 FR 41303 
Published 8/8/96 
Effective 9/9/96 

10 CFR Part 50 

RIN 3150-AC93 

Codes and Standards for Nuclear 
Power Plants; Subsection IWE and 
Subsection IWL 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission (NRC) is amending its 
regulations to incorporate by reference · 
the 1992 Edition with the 1992 
Addenda of Subsection IWE, 
"Requirements for Class MC and 
Metallic Liners of Class CC Components 
of Light-Water. Cooled Power Plants," 
and SubsectionlWL, "Requirements for 
Class CC Concr_ete Components of Light­
Water Cooled Power Plants," of Section· 
XI, Division 1, of the American Society 
of Mechanical Engineers Boiler and 
Pressure Vessel Code (ASME Code) with 
specified·modifications and a limitation. · 
-Subsection IWE of the ASME Code 
provides rules for inservice inspection, 
repair, and replacement of Class MC 
pressure retaining components and their 
integral attachments and of metallic 
shell and penetration liners of Class CC 
pressure retaining components and their 
integral attachments in light-water 
cooled power plants. Subsecti.on IWL of 
the ASME Code provides rules for 
inservice inspecUon and repair of the 
reinforced concrete and the post-
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tensioning systems of Class CC 
components. Licensees will be required _ 
to incorporate Subsection IWE and 
Subsection IWL into their inservice 
inspection (ISI) program. Licensees will 
also be required to expedite 
implementation of the containment 
examinations and to complete the 
expedited examination in accordance 
with Subsection lWE and Subsection 
IWL within 5 years of the effective date 
of this rule. Provisions have been - -
included that will prevent unnecessary 
duplication of examinations between 
the expedited examination and.the 
routine 120-month ISI examinations. 
Subsection IWE and Subsection IWL 
have not been previously incorporated 
by reference into the NRC regulations. 
The final rule specifies requirements to 
assure that the critical areas of · 
containments are routinely inspected to 
detect and take corrective action for 
defects that could compromise a 
containment's structural integrity. 
EFFECTIVE DATE: September 9, 1996; The 
incorporation by reference of certain 

. publications listed in the regulations is · ·. 
approved by the Office of the Director 
of the Office of the Federal Register as 
of September 9, 1996. 
FOR FURTHER INFORMATION CONTACT: Mr. 
W. E. Norris, Division of Engineering · 
Technology, Office of Nuclear 
Regulatory Research, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555, telephone (301) 415-6796. 
SUPPLEMENTARY INFORMATION: The NRC 
is amending its regulations to 
incorporate by reference the 1992 
Edition with the 1992 Addenda of 
Subsection IWE and Subsection IWL to 
assure that the critical areas of 
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· cqntainments are routinely inspected to 
detect and take corrective action for 

.. defects that could compromise a 
containment's structural integrity. The 
rate of occurrence of degradation in 
containments is increasing. Appendix J 
to 10 CFR part 50 requires a general 
visual inspection of the containment but 
does .not provide specific guidance on· 
how to perform the necessary 
containment examinations. This has 
resulted in a large variation with regard 
to the performance and the.effectiveness 
of containment examinations. The rate 
of occurrence of corrosion and 
degradation..of containment structures 
-has been increasing at operating nuclear 
power plants. There have beeri 32 
reported occurrences of corrosion in 
metal containments and the liners of 
concrete containments. This is one­
fourth of all operating nuclear power 
plants. Only four of the 32 occurrences 
\Vere detected by clirrent containment 
inspection programs. Nine of these 
occurrences were first identified,by. the 

· NRC through its inspections or · 
structural audits. Eleven occurrences 
. were detected by licensees after they 
were alerted to a degraded condition at 
another site or 'through activity other 
than,containment inspection. There 
have,been 34 reported occurrences of 

. degradation of the concrete or of the 
post-tensioning systems· of concrete 
containments. This is nearly one-half of 
these·types of containments. It is clear 
that current licensee containment · 
inspection programs have not proved to 
be adequate to detect the types of· 
degradation which have .. been reported. 
Examples of degradation not found by 

. licensees; but initially detected at·plants 
throµghNRC inspections include: (1) 
Corrosion of steel containment shells in 
the drywelLsand cushion region, · 
nisulting in.wall'thickness reduction to 
below the minimum design thickness; 
(2) corrosion of the torus of the steel 

· containment shell (wall thickness below 
minimum design. thickness); (3) 
corrosion:of the liner ofa concrete 
containment to-approximately half- · 
depth; (4) grease leakage from the 
tendons-of prestressed concrete 
containments; and (5) leaching as well . 
as excf;!ssive cracking in concrete 
containments. 

There are several General Design 
Criteria (GDC) and ASME Code sections 
which establish minimum requirements 

. for the design, fabrication, construction, 
testing, and performance of structures, 
systems, and components important to 
safety in water-cooled nuclear power 
plants. The GDC serve as fundamental 
underpinnings for many of the most 

. safety important commitments in 

licensee design and licensing bases. 
GDC 16, "Containment design," requires 
the provision of reactor containment 

, and associated systems to establish an 
essentially leak-tightbarrier against the 
uncontrolled releAse of radioactivity 
into the environment and to ensure that . 
the-containment design conditions . 
important to safety are not exceeded for 
as long as required for postulated 
accident conditions. 

Criterion 53, "Provisions for 
containment testing and inspection,"· 
requires that the reactor containment 
design permit: (1) Appropriate periodic 
inspection of allimportant areas, such 
as penetrations; (2) an appropriate 
surveillance program; and (3) periodic 
testing at ·containment design pressure 
of the leak-tightness ofpenetrations 
which have resilient seals and 
expansion bellows. Appendix J, 
"Primary Reactor Containment Leakage 
Testing for Water-Cooled Power 
Reactors," of 10 CFR part 50 contains 
specific rules for leakage testing of 
containments. Paragraph m. A. of· 
Appendix J requires that a general. 
inspection of the accessible interior and 
exterior surfaces of the containment 
structures and components be 
performed prior to any Type A test to 
uncover any evidence of structural 
deterioration that may affect either the 
containment structural integrity or leak­
tightness (Type A test means tests 
intended to measure the primary reactor 
containment overall integrated leakage 
rate: (1) after the containment has been 
completed.and is ready for operation, . 
and (2) at periodic.intervals thereafter). 

The metal containment structure of 
operating nuclear power plants were· 
designed in accordance with either . 
Section m, Subsection NE, ~·class MC 
Components," or Section vm, of the 
ASME Code. These subsections contain 
provisions for the design and 
construction of metal containment 
structures, including methods for -
determining the minimum required wall 
thicknesses .. The minimum wall 
thickness is that thickness that would 
ensure that the metal containment 
structure would.continue to maintain its 
structural integrity under the various 
stressors and degradation mechanisms 
which could act on it. 

The prestressed concrete 
containments of most operating nuclear 
reactors were designed in accordance 
with ACl-318 provisions taking into. 
consideration their unique features in 
the design of the post-tensioning system 
and in determining the prestressing 
forces. The post-tensioning system is. 
designed so that the concrete 
containment structure will continue to 
maintain its structural-integrity under 
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the various stressors and degradation 
mechanisms which act on it. The liners 
of concrete containments provide a leak­
tight barrier. 

These requirements for minimum 
design wall thicknesses and prestressing 
forces as provided in these industry 
standards used to design co.ntainment 
structures are reflected in license 
co~ditions, technical specifications, and 
licensee commitments (e.g., the Final 
Safety Analysis Report). 

None of the .existing requirements, 
however, provide specific guidance on 
how to perform the necessary . 
containment examinations. This lack of 
guidance has resulted in a large . 
variation with·regard to the performance 
and .the effectiveness·of licensee 
containment. examination programs. 
Based on the results of inspections and 
audits, as well as plant.operational 
experiences, it is clear that many 
licensee containment examination 
programs have not detected degradation 
that could ultimately result in a 
compromise to the pressure-retaining 
capability. Some containment structures 
have been found to have.undergone a 
significant level of degradation that was 
not detected by these .programs. 

The Nuclear Management and 
Resources Council (NUMARC) (which 
has since become the Nuclear Energy 
Institute (NEI)) developed irnumber·of 
industr.y reports.to address,license 
renewal issues. Two of those, one for 
Pressurized Water Reactor. (PWR). 
containments and the other for Boiling . 
Water Reactor (BWR) containments; 
were developed for the purpose of 
managing age-related degradation of 
containments on a generic basis. The 
NUMARC.plan for co~tainments relies. 
on the examinations contained in 
Subsection IWE and Subsection IWL .to 
manage age-related degradation, and ... 
this plan assumes that these · 
examinations are '.'in current and 
effective use." In thaBWR Containment. 
Industry Report, NUMARC concluded · 
that "On account of these available and 
established methods andtechniques to 
adequately manage potential 
degradation due to general corrosion of 
freestanding metal containments, no 
additional measures need to be 
developed and, as such, general 
corrosion is not a license renewal 
concern if the Containment minimum 
wall thickness is maintained and 
verified." Similarly;,in the PWR. 
Containment 'Industry Report, NUMARC 
concluded that potentially significant 
degradation of concrete surfaces, the 
posMensioning system, and the liners of 
concrete containments could be 
managed effectively if periodically· 
examined in accordance with the 
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.requirements contained in Subsection 
IWE and Subsection IWL. The NRC 
agrees with NEI that these ASME 
standards, which the industry has 
participated in developing, would be an 
effective means for managing age-related 
containment degradation. Thus, the 
NRC believes that adoption of these 
standards is the best approach. 

Background 
On January 7, 1994 (59 FR 979), the 

NRC published in the Federal Register 
a proposed amendment to its regulation, 
10 CFR part 50, "Domestic Licensing of 
Production and Utilization Facilities," 
to incorporate by reference the 1992 
Edition with.the 1992 Addenda of 
Subsection IWE, and Subsection IWL, of 
Section·Xl, Division 1, of the ASME 
Code with specified modifications and a 
limitation. 

Five modifications were specified in 
the proposed rule to address two 
concerns of the· NRC. The first concern 
is that four recommendations for tendon · 
examinations that are included in 
Regulatory Guide 1.35, "Inservice 
Inspection of Ungrouted Tendons in 
Prestressed Concrete .Containments," 
Rev. 3, are notaddressed·in Subsection 

. IWL (this involves four of the 
modifications, (§ 50.55a(b)(2)(ix)(A)­
(D)). Regulatory Guide 1.35, Rev. 3, 
describes a basis acceptable to the NRC 
staff-for developing an.appropriate 
inservice inspection and surveillance 
program for ungrouted tendons in 
prestressed concrete containment. 
structures. The four recommendations 
contained in Regulatory Guide 1.35, 

· Rev. 3, whic;h are not.addressed by 
Subsection IWL, provide positions on 
issues such as failed wires and tendon 
sheathing filler grease conditions. (The 
ASME Code has considered the four 
issues involved and is in.the process of 
adopting them into addenda of 
Subsection IWL). The second NRC 
concern ,is that if there is visible 
evidence of i:iegredation of the concrete 
(e.g., leaching, surface cracking) there 
may also be degradation of inaccessible 
areas. The fifth modification 

· (§ 50.55a(b)(2)(ix)(E)) requires that 
inaccessible areas be evaluated when 
visible conditions exist that suggest the 
possibility of degradation of these areas. 

The limitation which was included in 
the proposed rule specified the 1992 
Edition with the 1992 Addenda of 
Subsection IWE and Subsection IWL as 
the earliest version of the ASME Code 
the NRC finds acceptable. This is 
because this is the first edition 
including addenda combination 
acceptable to the NRC staff that 
incorporates the concept of base metal 
examinations and also provides a 

comprehensive set of rules for the 
examination of post-tensioning systems. 
As originally published in 1981, 
Subsection IWE preservice examination 
and inservice examination rules focused 
on the examination of welds. This weld­
based examination philosop,hy· was 
established in the 1970s as plants were 
being constructed. It was based on the 
premise that the welds in pressure 
vessels and piping w:ere the areas of 
greatest concern .. As containments have 
aged, degradation of base metal, rather 
than welds, has been found to be the 
issue of concern. The 1991 Addenda to 
the 1989 Edition, the 1992 Edition and 
the 1992 Addenda to Section XI, 
Subsection IWE, have promoted the 

. incorporation of base metal 
examinations. 

The proposed rulemaking 
incorporated a provision for an 
expedited examination schedule. This · 
expedited e?(amination schedule .is 
necessary to prevent the delay in 
implemen~ation of Subsection IWE and 
Subsection IWL (the Summary of 
Documen!ed E;valuation lists each ·plant 
and the delay in implementation which 
w.ould be encountered if the subsections · 
were implemented through routine · 
updates of.the' ISi programs). Provisions 
were incorporated in the proposed rule 
to ensure that the expedited 
examination which would be completed 
within 5 years from the effective date of 
the rule and the routine 120-month 
examinations did not duplicate 
examinations. 

On March 4, 1994, the NRC received 
a request from the Nuclear Management 
and Resources Council (which has since 
become part of the Nuclear Energy 
Institute (NEil) to extend the public 
comment period from March 23, 1994 
until April 25, 1994, to enable NEI to 
"provide necessary and constructive 
comments on the proposed rule 
change." This was granted, and on 
March 28, 1994 (59 FR 14373), the NRC 
published in the Federal Register a 
notice of extension of the public 
comment period. 

Summary of Comments 
Comments were received· from 25 

separate sources. These sourc;es . 
consisted of 15 utilities, one service 
organization (Entergy Operations, Inc.) 
representing five nuclear plants, the 
Nuclear Energy Institute (NEI), the 
Nuclear Utility Backfitting and Reform 
Group (NUBARG) represented by the 
finn of Winston & Strawn, one owner's 
group (BWR Owner's Group (BWROG)), 
one architect and engineering firm 
(Stone & Webster Engineering 
Corporation), one public citizens group 
(Ohio Citizens for Responsible Energy 
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(OCRE)), three individuals, and one 
consulting finn (VSL Corporation). 

Comments received could be divided 
into three groups. The first group 
contains those comments which.address 
the administrative aspects of the rule 
(e.g., backfit considerations, · 
effectiveness of current containm·ent · 
examinations), and the modifications 
specified by the NRC in the proposed 
rule. The second and third groups 
contain those comments which address 
the.technical provisions of Subsection 
IWE, and Subsection IWL, respectively. 
The summary and resolution of public 
comments and all of.the verbatim 
comments which were received 
(grouped by subject area) are contained. 
in the Summary of Documented 
Evaluation. 

The majority of comments generally 
addressed one of the following subject 
areas: (1) The incorporation by reference 
of Subsection IWE and Subsection 1WL 
into § 50.55a; (2) the development of 
guidance documents -instead of . 
regulatory requirements; (3) the 
rationale for the proposed backfit; (4) . 
endorsement of the BWROG comments; 
and (5) the 5-year expedited 
implementation. These subject areas · 
.encompass the comments submitted by 
NEI and NUBARG, and their comments, 
if any, are discussed separately in each 
subject area. 

The comments on subject area 
number one from those that approve of 
the incorporation by reference of 
Subsection IWE and Subsection IWL 
into § 50.55a, can be -summarized as 
follows: (1) There is a need for the 
periodic examination of containment 
structures to assure the containment's 
pressure-retaining and leak-tight 

· capability; (2) Section XI requirements 
define concise, technically sound 
programs to assure continuing 
containment integrity; and (3) input in 
the development of .these rules was 
provided by all interested parties 
involved in containment inservice 
inspection-users, regulators, 
manufacturers, engineering 
organizations, and enforcement 
organizations. . 

The comments on the other four 
subject areas are summarized below. 
The resolution of public comments 
contains. all of the comments which 
were received. Some of the comments 
resulted in modifications to the rule, 
and some of the comments have been 
transmitted to the ASME for their 
consideration. A discussion of the . 
comments which led to modifications 
follows the summary of comments on 
subject area number ·five. The resolution 
of public comments pack.age contains · 
those comments transmitted to the 
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-ASME. Those comments asked for 
interpretations of the ASME Code rules. 

Regarding subject area number twci, 
eleven commenters believe that 
.additional specific guidance in the form 
of a guidance document" would be more 
appropriate than a regulation. They 
concur with NEI that current regulatory 
requirements for containment integrity 
and examinations are already provided 
·by existing regulations (GDC 16 and 53 
and Appendix J) ari.d licensee 
commitments. If more detail on how to 
perform containment examinations is 
needed, the commenters (including NEI) 
state that the details could be provided. 
in a regulatory guide, Information 
Notice, Generic Letter, or In an industry 
developed guidance document. The 
NRC does not believe that existing 

. regulations and licensee commitments 
are adequate. Existing regulations and 
licensee commitments have not proved 
to be adequate to detect the types cif 
problems which have been experienced 
in operating reactors. This-is evidenced 
by the large number of instances of · 
degradation that were found by the NRC 
through its inspections or audits of . 
plant structures, or by licensees because 
th~y were alerted to a degraded 
condition at another site .. Licensee 
containment inspection programs have 
generally not detected the types of 
degradation being reported (only four of 
th_e 32 reported instances of corrosion in 
Class MC containments were discovered 
as a result of the Appendix J general . 
inspection). Further, the NRC does not 
believe that providing guidance through 
a regulatory guide or industry report 
would generally improve containment 
examination practices. Licensees were 
made aware of containment degradation 
through several industry notices, and 
yet the staff is still detecting many of 
occurrences of degradation. The 
increasing.rate of occurrence of 
containment degradation, the number of 
occurrences, the extent to which some 
containments were degraded.-the high 
number of instances discovered through 
NRC inspections or by licensees because 
they were alerted to a degradation 
condition at another site, the time-

. dependent mechanisms, and- the results 
of the survey performed by the NRC 
Regional Offices regarding current 
containment inspections all point to the 
necessity of imposing additional 
requirements to ensure that­
containments comply with design wall 
thicknesses and prestressing forces. This 
is a compliance backfit. · 

With regard to subject area number 
three, six general comments were 
received- from the Nuclear Utflfty 
Backfitting and Reform Group 
(NUB/\RG) and from the Nuclear Energy 

Institute (NEI) (which were endorsed by 
other commenters) regardi_ng the 
incorporation by reference of Subsection 
IWE and Subsection IWL which are 
similar in nature. The first comment is 
that the application of the compliance 
exception to this rulemaking is 
inappropriate, and that the proposed 
rule constitutes a backfit for which a 
cost-benefit analysis should be 
performed. The NRC agrees that the 
rulemaking is a backfit. However, as 
discussed under the Backfit Statement,. 
the NRC believes that the compliance 
exception to the backfit rule is 
appropriate. 

The second comment was a citation of 
a paragraph from the Statement of 
Considerations to the 1985 final backfit 
rule which addressed the compliance 
exception. That paragraph addressed 
"Section 50.109(a)(4) which creates 
exceptic;ms for modifications necessary 
to bring a facility into compliance or to 
ensure through immediately effective 
regulatory action that a licensee meets a 
standard of no undue risk to public 
health and safety."·Both NEI and 
NUBARG assert that the proposed rule 
is a new interpretation of how to 
demonstrate compliance with·existing 
standards and therefore constitutes a 
backfit under 10 CFR 50.109(a)(l). The 
NRC does not believe that the use of the 
compliance exception must be confined 
only to the situation addressed in the 
Statement of Consideration to the 1985 
final backfit rule-"omission or mistake 
of fad." In any event, the current 
unsatisfactory status of containment 
inservice inspections can be 
characterized fairly as, in retrospect, a 
mistake about and omission from the 
necessary elements of a satisfactory 
inspection program. 

The third comment is that 
containments must experience corrosion 
or degradation that is so unanticipated 
and excessive so as to constitute a 
genuine compliance concern. Another 
commenter expressed the idea 
somewhat differently believing that a 
broad-based concern with the 
operability of containment-structures 
through the industry must be 
demonstrated to be a compliance issue. 
The NRC agrees with those criteria and 
concludes, in fact, that there is a broad­
based concern regarding the structural 
integrity of containment structures. The 
NRC's approach focuses on two 
questions: (1) Is the corrosion such that 
there is a basis for reasonably 
concluding that additional instances of 
noncompliance with the relevant GDCs, 
Appendix J, and/or licensee 
commitments at numerous plants; and 
(2) whether there is a basis for 
reasonably believing that the corrosion 
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would have been identified and 
properly addressed by the licensees in 
the absence of additional regulatory 
requirements._Based on the: (1) Number 
of occurrences of containment 
degradation; (2) increasing rate of 
containment degradation; (3) locations 
of the degradation; ( 4) two instances 
where containment wall thicknesses 
were below minimum design wall 
thickness; (5) number of corrosion paths 
which have been reported; and (6) 
higher than anticipated corrosion rates 
in many of the occurrences, the NRC 
believes that containments are 
experiencing corrosion or degradation 
that_is unanticipated and excessive. 
Further, based upon factors (1) to (6) 
above, the NRC concludes that 
additional criteria are necessary to 
ensure that compliance with existing 
requiremepts for minimum accepted 
design wall thicknesses and prestressing 
.forces are maintained (and thereby the 
ability of the containment to continue to . 
perform its intended safety function). 

The fourth comment by NUBARG and 
NEI suggested that it is part of the 
anticipated process for the industry to 
rely upon NRC inspections and audits to 
identify problems and then alert the 
industry through NRC documents such 
as information notices and generic 
letters. During the presentation to the 
ACRS·on February 10, 1995, NEI 
asserted that "[i)t really doesn't matter 
how the utilities identify these instances 
of degradation." The NRC believes that 
inspections conducted by licensees 
should be adequate to ensure that 
containment degradation is identified 
without reliance upon NRC inspections. 

The fifth-NEI and NUBARG comment 
is that to ensure compliance the NRC 
could take individual enforcement 
action rather than endorse ASME 
standards. The NRC believes that the 
best ·approach is to adopt the industry 
consensus standards (i.e., endorse 
ASME Section XI Subsection !WE and 
Subsection IWL). Containment 
corrosion and degradation have been 
reported since 1986. The patterns of 
d'egradation and the corrective actions 
were not immediately obvious. Given 
the number and the extent of the 
occurrences, and the variability among 
plants with regard to the performance 
and the effectiveness of containment 
inspections, the NRC believes that the 
best course of action is to endorse IS! 
requirements to ensure that 
containments comply with desi_gn wall 
thicknesses and prestressing forces. 

The sixth comment is that GOC 16 
required containments to be designed 
and constructed with an allowance for 
corrosion or degradation of the 
containment wall over the projected 
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design life of the plant. NEI and 
NUBARG assert that "[i]t is therefore 
hardly surprising that, as noted in the 
Statement of Considerations, '[o]ver 
one-third of the containments have 
experienced corrosion or other 
degradation.' " Therefore, they believe 
there is not a broad-based concern with 
operability of containment structures. 
The NRC rejects the argument that 
because containments have corrosion 
allowances and corrosion was expected 
to occur that, ipso facto, further 
inspections are not necessary and the 
compliance exception is inappropriate. 
As previously pointed out, in many 
cases, the corrosion rate has been found 
to be greater than.that for which the 
containment was designed (in some 
cases the rate was twice that predicted). 

. Some of the more extreme cases of wall 
thinning occurred in plants with 
corrosion allowances. The existence of a 
corrosion allowance at any given plant 
is, of course relevant, but only in the 
context of determining whether a . 
relevant requirement or commitment is 
likely to be violated during the OL term. 
A corrosion allowance simply increases 
the tolerance (time period) for corrosion. 
However, once the allowance is ercided, 
then concern with compliance.becomes 
relevant. Based upon the staffs finding 
of the number and extent of corrosion to 
date, and the lack of activities to manage 
the degradation by many licensees, the 
NRC concludes that it is likely that 
those licensees will be in violation of 
applicable requirements for 
containment structural integrity and 
leak-tightp.ess during the OL term, 
absent the imposition of Subsections 
IWE and IWL. Because licensees have 
been unable to ensure compliance with 
current regulatory requirements, the 
NRC believes that more specific ISi 
requirements, which expand upon 
existing requirements for the 
examination of containment structures 
in accordance with GDC 16, 53, 
Appendix A to 10 CFR part 50; and 
Appendix J to 10 CFR part 50, are 

. needed and are justified for the purpose 
of ensuring that containments continue 
to maintain or exceed minirnwn 
accepted design wall thicknesses and 
prestressing forces as. provided for in 
industry standards used to design 
containments (e.g., Section ill and 
Section VIII of the AS.ME Code, and the 
American Concrete Institute Standard 
ACI-318), as reflected in license 
conditions, technical specifications, and 
written licensee commitments (e.g., the 
Final Safety Analysis Report). The NRC 
believes that the occurrences of 
corrosion and other degradation would 
have been detected by licensees when 

conducting the periodic examinations 
set forth in Subsection IWE and · 
Subsection IWL. 

With regard to subject area number 
four, six commenters believe that the 

. Boiling Water Reattors Owner's Group 
(BWROG) containment fospection plan 
(CIP) will adequately address 
examinations for the primary 
containment when used in conjunction 
with other existing examination 
requirements such as Appendix J. The 
staff does not believe that the CIP is a 
comprehensive containment 
examination program. In the CIP, there 
is a comparison between the CIP and 
Subsection IWE. The CIP dismisses 
seven of the eighteen identified 

. Subsection IWE examinations as not 
being justifiable even_ though some of 
these areas are likely to experience 

· accelerated corrosion. The·CIP 
enumerates the conservatisms and 
margins against failure in the design of 
Mark I and II containments and 
concludes that in a typical plant 
probabilistic·r!sk 11,ssess.ment of failure, 
the contribution to failure of the 
containment steel structure is negligible. 
The NRC believes that the 
conservatisms and margins referred to 
are not additional tolerances which 

. allow areas of containments to go 
unexamined. These conservatisms and 
margins were required allowances in the 
design because of the uncertainties in 
loadings, in material properties, in 
analysis·, and in the variation of steel 
thicknesses. Examination of large areas 
of the containment cannot be dismissed 
as being non-critical based on· 
conservatisms and margins when 
corrosion has clearly eroded the margin 
of safety in some cases. In addition,· 
given that o.1ly four of the 32 
occurrences of corrosion in metal 
containments and the liners of concrete 
containments were detected during the 
pre-integrated leakage rate test 
examination, the NRC does not believe 
that the CIP used in conjunction with 
other existing examination requirements 
such as Appendix J will adequately 
address examinations for the primary 
containment as asserted. The industry 
initiative that allows a decrease in the 
frequency of Appendix J leakage rate 

· testing further erodes confidence in the 
acceptability of the BWROG approach. 

Comments were received from.ten 
sources on proposed § 50.55a(g)(6)(ii)(B) 
which would require a 5-year expedited 
examination. schedule (subject area 
number five). Most of these comments 
asked for clarifications of the NRC staff 
intent of this provision. Some 
commenters interpreted this provision 
as a requirement to perform all of the 
examinations specified for a 10-year · . 
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interval in 5 years, which was not the 
intent. § 50.55a(g)(6)(H)(B) has been 
changed to clarify that for Subsection 
IWE, the baseline inspection will be the 
inservice examinations which are. to be 
performed during the first period of the. 

. first interval. For Subsection IWL, the·. 
baseline inspection will be the required 
inservice·examinations which · · 
correspond to the year of operation for · 
each unit. The result of the clarification 
is that § 50.55a(g)(6)(ii)(B)(1) addresses 
Subsection IWE and . 
. § 50.55a(g)(6)(ii)(B)(2) addresses 
Subsection IWL. § 50.55a(g)(6)(ii)(B)(2) 
in the proposed rule has become 
§ 50.55a(g)(6)(ii)(B)(3) and 
§ 50.55a(g)(6)(ii)(B)(3).has become. 
§ 50.55a(g)(6)(ii)(B)( 4) 'in the final rule. 

There was one additional comment 
submitted by NEI. The proposed rule 
discussed NEl's (then NUMARC) · 
position on the role of Subsection lWE 
and Subsection IWL in license renewal. 
Subsections IWE and IWL were 
referenced many times as one 
acceptable· approach for managing age~ 
related degradation. The plan for 
managirig age-related degradation 
assumes that these examinations are '.'in 
current and effective use.''NEI 
commented on the above statements in , 
the proposed rule;_''.Although the BWR 
and PWR containment IRs [Industry . · 
Reports) do reference Subsections IWE 
and IWL, their identification in the IRs 
should not be misrepresented to imply 
that Subsections IWE and .IWL. are being 
implemented or that they are requi~d 
for operating plants.during thefrinitial 
licensing term." The NRC agrees that 
the IRs were nofto be represented as a 
requirement for operating licensees to . 
implement Subsection IWE and 
Subsection IWL or their equivalent, and 
that these subsections were referenced 
as one acceptable approach of managing · 
age-related degradation for the license 
renewal period. However, present 
licensee containment examination 
programs have nor proved to be effective 
in detecting the. types of degradation · 
which have been reported. The number 
of occurrences and the extent of · 
degradation (which includes cases of 
noncompliance) leads to the conclusion . 
that additional requirements are needed 
for managing containment degradation 
during the operating term. Because 
Subsections IWE and IWL were 
developed by the ASME with industry 
input and found to be acceptable by NEI. 
for managing age-relate.d degradation for 
the license renewal period, the NRC 
believes that adoption of those programs 
at this tim,e is the best approach. The 
NRC also believes that with 
implementation of Subsections !WE.and 



PART 50 • STATEMENTS OF CONSIDERATION 

IWL, the detrimental effects of 
containment aging will be managed 
during the current operating term, as 
well as during the license renewal term. 

As a result of the comments received, 
there is one editorial change,. two 
clarifications, and four modifications in 
the final rule. With respect to the 
editorial change, a commenter suggested 
that the wording of 
§ 50.55a(b)(2)(ix)(D)(2) in the proposed 
rule be revised to be consistent with . 
§ 50.55a(b)(2)(ix)(D)(1) and 
§ 50.55a(b)(2)(ix)(D)(3) of the same 
paragraph. § 50.55a(b)(2)(ix)(D) 
addresses the sampling of the grease 
contained in post-tensioning systems, 
and conditions, which if found, are 
reportable. The suggested wording has . 

• been adopted in the final rule. 
· One of the clarifications was to 

. proposed § 50,55(g)(6)(ii)(B). This . 
change was discussed previously in 
subject area number five. 
§ 50.55a(g)(6)(ii)(B)(1) and 
§ 50.55a(g)(6)(ii)(B)(2) require that 
licensees conduct the first containment 
examinations in accordance with 
Subsection IWE and Subsection IWL 
(1992 Edition with the 1992 Addenda), 

· modified by § 50.55a(b)(2)(ix) and 
§ 50.55a(b)(2)(x) within 5 years of the 
effective date of the final rule. This 
expedited.examination schedule is 
necessary to prevent possible delays in 
the implementation of Subsection IWE 
by as much as 20 years and Subsection 
IWL by as much as 15 years. Subsection 
IWE, Table IWE-2500-1, permits the . 
deferral of many of the required 
examinations until the end· of the 10-
year inspection interval. Adding the 10 
years that could pass before some 
utilities are required to update their ISI 
plans, a period of20 years could pass 
before the first examinations would take 
place. Subsection IWL is based on a 5-
year inspection interval. Adding the 
possible 10 years before update of 
existing ISI plans, a period of 15 years 
could pass before the examinations were 
performed by plants that have not 
voluntarily adopted the provisions of 
Regulatory Guide 1.35, Rev. 3. 
Expediting implementation of the 
containment examinations is considered 

· necessary because of the problems that 
have been identified at various plants, 
the need.to establish expeditiously a 
baseline for each facility, and the need 
to identify any existing degradation. 

Paragraphs (g)(6)(ii)(B)(3J and 
(g)(6)(ii)(B)(4) each provide a 
mechanism for licensees to satisfy the 

· requirell!ents of the routine containment 
examinations and the expedited 
examination without duplication. 
Paragraph (g)(6)(ii)(B)(3) permits 
licensees to _avoid duplicating 

examinations required by both the 
periodic routine and expedited 
examination programs. This provision is 
intended to be useful to those licensees 
that would be required to implement the 
expedited examination during the first 
periodic interval that routine 
containment examinations are required. 
Paragraph (g)(6)(ii)(B)(4) allows 
licensees to use a recently performed 
examination of the post-tensioning 
system to satisfy the requirements for 
the expedited examination of the 
containment post-tensioning system. 
This situation would occur for licensees 
who perform an examination of the 
post-tensioning system using Regulatory 
Guide 1.35 between the effective date of 
this rule and the beginning of the 
expedited examination. 

The four modifications are: (1) 
§ 50.55a(b)(2)(x)(A) expands the 
evaluation of inaccessible areas of 
concrete containments (Class CC) to 
metal containments and the liners of 
concrete containments (Class MC); (2) 
§ 50.55a(b)(2)(x)(B) permits alternative 
lighting and resolution requirements for · 
remote visual examination of the 
containment; (3) § 50.55a(b)(2)(x)(C) 
makes the examination of pressure 
retaining welds and pressure retaining 
dissimilar metal welds optional; and (4) 
§ 50.55a(b)(2)(x)(D) has been added to 
provide an alternative sampling plan.· 
Section 50.55a(b)(2)(x)(E), a 
clarific.ation, more clea,rly defines the 
frequency of the Subsection IWE general 
visual examination. 

The first modification, 
§ 50.551i(b)(2l(x)(A), which expands the · 
evaluation of inaccessible areas· of 
concrete containments (Class CC) to 

. metal-containments and the liners of 
concrete containments (Class MC), was 
the result of-a comment received on 
§ 50.55a(b)(2)(ix)(E) of the proposed 
rule. The commenter believed that given 
the number of occurrences of corrosion· 
in Class MC containments, the proposed 
provision (which only addressed 
concrete containments) should be 
expanded in the final rule to include 
metal containments and the liners of 
concrete containments. 

The second modification, 
§ 50.55a(b)(2)(x)(B), was added to the 
final rule to permit alternative lighting 
and resolution requirements for remote 
visual examination of the containment. 
Subsection IWE references the lighting 
and resolution requirements contained 
in 1W A-2200. The lighting and 
resolution requirements contained in 
1W A-2200 would on a practical basis 
preclude remote containment 
examination. 

The third modification, 
§ 50.55a(b)(2)(x)(C), makes the 
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examinations of Subsection IWE, 
Examination Category E-B (pre~sure 
retaining welds) and Subsection IWE, 
Examination Category E-F (pressure 
retaining dissimilar metal welds) 
optional. The NRC siaff concludes that 
requiring these examinations is not 
appropriate. There is no evidence of 
problems associated with welds of this · 
type under the given operating 
conditions. In addition, the 
occupational radiation exposure that 
would be incurred while performing 
these examinations cannot be justified. 
It is estimated that the total 
occupational exposure that would be 
incurred yearly.in the performance of 
the containment weld examinations in 
accordance with Examination Categories 
E-B and E-F would be 440 person-rems. 

The fourth modification, 
§ 50.55a(b)(2)(x)(D), provides an 
alternative to the ASME Section XI 
requirements for "additional 
examinations" (note: additional 
examinations·~ are required during the 
same outage when acceptance criteria 
are exceeded). The alternative would 
allow. licensees to determine the number 
of additional components to be 
examined based on an evaluation to 
determine the extent and nature of the 
degradation. Five commenters believe 
that the requirements for additional 
examinations used in other subsections 
of Section XI is inappropriate for 
containment components. Additional 
examinations are incorporated into 
Section XI to determine the extent to 
which degradation found in one 
component exists in other similar. 
components. In some instances, a large 
number of additional examinations 
could be required. The commenters 
believe that a review of the operational 
history of containment components 
shows that the degradation is limited to 
the area in question and is not 
widespread. This makes the Section XI 
requirements for additional 
examinations burdensome and 
inappropriate for application to 
containments. The NRC agrees and 
revised the rule to permit the alternative 
to the Section XI requirements for . 
additional examinations. 

The NRC believes that these 
modifications improve the final rule and 
will improve the containment 
inspection program as set forth by 
Subsection IWE and Subsection IWL. 
Some of the public comments cited 
failure data which have been 
accumulated in recent years in support 
of various NRC staff activities and 
industry initiatives. Most of this data 
has been accumulated since the ASME 
committees developed these. 
subsections. Without the benefit of this 
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recently accumulated operational data, 
the ASME committees respor..sible for 
developing Subsection IWE and 
Subsection IWL modelled those 
subsections on other subsections of 
Section XI and the experience gained 
from application of those other 
subsections. With the additional 
insights drawn from analysis of this new 
data, it is apparent that many aspects of 
containments are unique compared to 
components of other systems. Some of 
the containment components which 
were expected to experience 
degradation, based on experience with 
other systems, have proved not to be 
susceptible to the same type of 
degradation. The ASME working groups 
are considering these issues. However, 
based on initial committee discussion, it 
is anticipated that similar changes will 
be made to Subsection IWE and 
Subsection IWL, but the length of the 
ASME consensus process precludes the 
possibility of the changes being adopted 
into the ASME Code in the near term. 
Hence, the NRC has determined to 
adopt the 1992 Edition with the 1992 
Addenda of Subsection IWE and 
Subsection IWL with the modifications 
which were previously discussed. 

Other Provision~ Contained in the Final 
Rule 

The following paragraph was 
contained in the proposed rule and has 
not been discussed previously. This 
paragraph received comments which 
resulted in the provision being dropped 
in the final rule. Section 50.55a(b)(2)(x) 
was a provision in the proposed rule 
intended to pr.ovide licensees with a 
mechanism to merge the Subsection 
IWE and Subsection IWL ISI program 

· with their routine 120-month ISi 
program. Those licensees who were near 
the end of their present 10-year ISi 
interval when the final rule becomes 
effective would have been given an 
additional 2 years to submit their 
containment ISi program. Several 
commenters responded that due to the 
time constraints of having to develop 
the containment ISi program and then 
perform the required examinations 
within 5 years, the additional 2 years 
could not be utilized. Therefore, 
§ 50.55a(b)(2)(x) as it appeared in the 
proposed rule has been deleted, and 
§ 50.55a(b)(2)(x) in the final rule 
contains the modifications which were 
added as a result of public comment on 
the proposed rule. 

The provisions in this paragraph and 
the following four paragraphs were 
contained in the proposed rula and have 
not changed due to comments. Section 
50.55a(b)(2)(vi) incorporates a limitation 
specifying the 1992 Edition with 1992 

· Addenda of Subsection IWE and 
Subsection IWL as ·the earliest ASME 
Code version the NRC finds acceptable. 
This edition and addenda incorporate 
the concept ofbas.e·metal examinations 
and also provide a comprehensive set of 
niles for the examination of post- · 
tensioning systems. It should be noted 
that the wording of t,his provision has 
been changed in the final rule In order 
to make it consistent with other · 
provisions in § 50.55a(b). 

Section 50.55a(b)(2)(ix) specifies five · 
modifications that must be implemented 
when using Subsection IWL. Four of 
these issues are identified in Regulatory 
Guide 1.35, Revision 3, but are not 
currently addressed in Subsection IWL. 
Section 50.55a(b)(2)(ix)(A) .requires that 

. grease caps which are accessible must 
be visually examined to detectgrease 
leakage or grease cap deformation. 
Section 50.55a(b)(2)(ix)(B) requires the 
preparation of an Engineering 
Evaluation Report when consecutive 
surveillances indicate a trend of 
prestress loss to below the minimum 
prestress requirements. Section 
50.55a(b)(2)(ix)(C) requires an 
evaluation to be performed for instances 
of wire .failure and slip of wires in 
anchorages. Section 50.55a(b)(2)(ix)(D) 
addresses sampled sheathing filler · 
grease and reportable conditions. A 
comment was received on this provision 
which resulted in an editorial change 
(this was discussed on page 12). Section 
50.55a(b)(2)(ix)(E) requires that 
licensees evaluate the acceptability of 
inaccessible areas of concrete 
containments when conditions exist in 
accessible areas that suggest the 
possibility of degradation in 
inaccessible areas. 

Existing§ 50.55a(g), "Inservice 
inspection requirements,'.' specifies the 
requirements for preservice and 
inservice examinations for Class 1 (Class 
1 refers,to components of the reactor 
coolant pressure boundary), Class 2 
(Class 2 quality standards are applied to 
water- and steam-containing pressure 
vessels, heat exchangers (other than 
turbines and condensers), storage tanks, 
piping, pumps, and valves that are part· 
of the reactor coolant pressure boundary· 
(e.g., systems designed for residual heat 
removal and eme~ency core cooling)), 
and Class 3 (Class 3 quality standards 
are applied to radioactive-waste­
containing pressure. vessels, heat 
exchangers (other than turbines and 
condensers), storage tanks, piping, 
pumps, and valves (not part of the 
reactor coolant pressure boundary)) 
components and their supports. 
Subsection IWE (Class MC-metal 
containments) and Subsection IWL 
(Class CC-concrete containments) are 
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·incorporated by reference into the NRC 
regulations for the first time. 

Section 50.55a(g)(4) specifies the 
containment coinponents to which the 
ASME Code Class MC and Class CC 
inservice inspection classifications 
incorporated by reference in this rule 
will apply. 

Section 50.55a (g)(4)(v)(A), (v)(B), and. 
(v)(C) specify the Subsection IWE and 
Subsection IWL rules for inservice 
inspection, repair, and replacement of · 
metal and concrete containments. This 
is consistent with the long-standing 
intent and ongoing application by NRC 
and licensees to utilize the rules of 
Section XI when performing inservice 
inspection, repairs; and replacements of 
applicable components and their · 
supports. 

Small Business Regulatory Enforcement 
Fairness Act · · 

In accordance with the Small . · 
Business Regulatory Enforcement 
Fairness Act of 1996,the NRC has · 
determined that this action is not a 
major rule and has verified this 
determination with the Office of 
Information and Regulatory Affairs of 
0MB. . .. 

Finding of No Significant 
Environmental Impact 

The Gommission has determined 
under the National Environmental 
Policy Act of 1969, as amended, and the 
Commission's regulations in subpart A 
of.10 CFR part 51, that this rule is not 
a major Federal action that significantly 
affects the quality of the human 
environment and therefore an 
environmental impact statement is not 
required. 

This final rule is one part of a 
regulatory framework directed to· . 
ensuring containment integrity. 
Therefore, in tho general sense, this rule 
will have a positive .impact on the 
environment. This rule incorporates by 
reference into the NRG regulations 
requirements contained in ·the ASME 
Code for the inservice inspection of the 
containments of nuclear power plants. 
The performance of containment · 
examinations, as·set forth by the 
provisions of this final rule, for PWRs, 
Ice.Condensers, and BWR Mark Ils .and 
Ills is not expected to result in 
significant occupational l'adiation . 
exposure (1.0 person-rems per year or 
0.04 person-rems per unit averaged over 
27 examinations each year). The above 
categories of plants, for which the 
occupational radiation exposure is . . 
insignificant, represent the vast majority 
of units (89). For BWR Mark I 
containments, the estimated 
occupational radiation exposure which 
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would be incurred, per year while 
performing BWR Mark I containment 
examination is 29.4 person-rems per 
.year or 4.2 person-rems per unit 
averaged over 7 examinations per year. 
However, the estimated occupational 
radiation exposure per unit does-not 

· provide an accurate representation of 
the actual radiological exposure that 
would be incurred by any one 
individual. 10 CFR 20.101, "Radiation 
dose standards for individuals in 
restricted areas" only permits a whole 
body dose of 1.25 rem per calendar 
quarter. As a practical matter, licensees 
carefully manage the exposure incurred 
by any one individual by practicing and 
applying "as low as reasonably 
achievable" (ALARA) principles to 
protect the health and safety of 
personnel. In the performance of the 
examination of BWR Mark I 
containments, this is accomplished'liy 
having several individuals perform· the 
examinations to "spread out" the 
exposure. In this manner, no one · 
individual will suffer any significant 
health effects. It also must be kept in 
mind that-these containment 
examinations are scheduled to occur at 
the interval of once every 31/J years. 
This provides licensees ample time for· 

. planning. the examinations, and 
scheduling personnel in accord with 
ALARA considerations. Therefore, the · 
occupational radiation exposure is 
insigntficant given the relatively low . 
exposure on a unit basis and the 
licensees' programs for controlling the 
impact of exposure for any one 
individual. 
· . Actions required of applicants and 
licensees to implement containment 
examinations are of the same nature that 
applicants and licensees have been 
performing for many years in other 
Section XI ISi programs. Extension of 
.these actions to additional components, 
therefore, should not increase the 
potential for a negative environm11ntal 
impact. 

The environmental assessment and 
finding of no significant impact on 
which this determination is based are 
available for inspection at the NRC 
Public Document Room, 2120 L Street 
NW .. (Lower Level), Washington, DC. 
Single copies of the environmental 
assessment ap.d the finding of no 
significant impact are available from Mr. 
W. E. Norris, Division of Engineering 
Technology, Office of Nuclear · 
Regulatory Research, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555, telephone (301) 415-6796. 

Pape"".ork Reduction ActStatement 

This final rule amends information 
collection requirements that are subject 

to the Paperwork Reduction Act of 1995 
(44 U.S.C. 3501 et seq.). These 
requirements were approved by the 
Office of Manageinent and Budget, 
approval number 3150--0011. 

The public reporting burden for this 
collection of information is estimated to 
average 4,000 hours per response for 
development of an initial inservice 
inspection plan;- and 8,000 hours per 
response for the update of the plan and 
periodic examinations, including the 
time for reviewing instructions, 
searching existing data sources, 
gathering and maintaining the data 
needed, and completing and reviewing 
the collection of information. The 
estimate of 8,000.hours for plan update 
and performing periodic examinations 
is a 2,000 hour reduction from the 
estimate given in the proposed 
rulemaking. This reduction results from 
changes made in response to public 
comment; A number of examinations 
have been modified or made optional 
greatly reducing the effort required to 
comply with the requirements 
contained in the final rule. Send 
comments on any aspect of this 
collection of information, including 
suggestions for reducing the burden, to 
the Information·and Records · 
Management Branch (T-6 F33), IJ;S. 
Nuclear Regulatory Commission, 
Washington, DC 20555-0001, or by 
Internet electronic mail at 

· BJSl@NRC.GOV; and to the Desk 
Officer, Office of Information and . 
Regulatory Affairs, NEOB-10202, . 
(3150-0011), Office of Management and 
Budget, Washington, DC 20503. 

Public Protection Notification 

The NRC may not conduct or sponsor, 
and a person is not required to respond 
to, a collection of information unless it 
displays a currently valid 0MB control 
number. 

Regulatory Flexibility Certification 

In accordance with the Regulatory 
Flexibility Act of 1980, 5 U.S.C. 605(b), 
the Commission hereby certifies that . 
this rule will not have a significant 
economic impact on a substantial 
number of small entities. This rule 
affects only the operation of nuclear 
power plants. The companies that own 
these plants do not fall within the scope 
of the definition of "small entities" set· 
forth in the· Regulatory Flexibility Act or 
the Small Business Size Standards set 
out in regulations issued by the Small 
Business Adminii;tration at 13 CFR part 
121. Since these companies are 
dominant in their service areas, this rule 
does not fall within the purview of the 
Act. 
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Backfit Statement 
The NRC is amending its regulations . 

to incorporate by reference the 1992 
·Edition with the 1992 Addenda of . 
Subsection IWE and Subsection IWL to 
assure that the critical areas of 
containments are routinely inspected to 
detect defects that could compromise a 
containment's structural integrity. Based 
on a preponderance of reliable 
information, the NRC concludes that 
this rule is a compliance. backfit, and 
therefore a backfit.analysis is not 
required pursuant to 10 CFR 
50.109(a)(4)(i). A summary of. 
noncompliance is set forth below. The 
documented evaluation required by 
§ 50.109(a)(4) to support this conclusion 
is available for inspection in the NRC 
Public Document Room, 2120 L Street 
NW. (Lower Level), Washington, DC. 
Single copies of the analysis may be · 
obtained from Mr. W.E. Norris, Division 
of Engineering Technology. Office of 
Nuclear Regulatory Research·, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555, telephone (301) 
415-6796,. . . 

The rate of occurrence cif corrosion 
and degradation of containment 
structures has been increasing at 
operating nuclear power plants. There 
have been 32 reported occurrences of 
corrosion in metal containments ·and the 
liners of concrete containments. This is 
approximately one-fourth of all 
operating nuclear power plants. Only 
four of the 32 occurrences were detected 
by current licensee containment 
inspection programs. Nine of these 
occurrences were first identified by the 
NRC through its inspections or , 
structural audits. Eleven occurrences 
were detected by licensees after they 
were alerted to a degraded condition at . 
another site· or through activity other 
than containment inspection. There · 
have been 34 reported occurrences of 
degradation of the concrete or of the· 
post-tensioning systems of concrete 
containments. This is nearly one-half of 
these types of containments. It is clear 
that current licensee containment 
inspection programs have not.proved to 
be adequate to detect the types of . 
degradation which have been reported. 
Examples of degradation not found by 
licensees, but initially detected at plants 

. through NRC inspections include: (1) 
Corrosion of steel containment shells in 
the drywall sand cushion region, · 
resulting in wall thickness reduction to 
below the minimum design thickness; 
(2) corrosion of the torus of the steel 
containment shell (wall thickness below 
minimum design thickness); (3) 
extensive ·corrosion of the liner of a 
concrete containment with local 



PART 50 • STATEMENTS OF CONSIDERATION 

degradation at many locations to 
approximately half-depth; (4) grease 
leakage from the tendons of prestressed 
concrete containments; and (5) leaching 
as well as excessive.cracking in concrete 
containments. 

None of the existing requirements for 
containment inspection provide specific 

· guidance on how to perform the 
necessary containment examinations. 
This.lack of guidance has resulted in a 
large variation with regard to the 
performance and the effectiveness of 
licensee containment examination 
programs. Based on the results of 
inspections and audits, and plant 
operational experiences, it is clear that 
many licensee containment examination 
programs have not detected degradation 
that could result in a compromise of 

. pressure-retaining capability. 
Most of those occurrences were first 

identified by ~e NRC through its 
'inspections or audits of plant structures, 
or by licensees while performing an 
unrelated activity or, after they were 
fllerted to a degraded condition at 
another site. In analyzing the reported 
containment degradation, it is apparent 
that all containments are subject to 
certain type(s) of degradation depending 
on the design. Information gathered by 
the staff indicates that many licensees 
still have not reacted to this serious 
safety concern and have not initiated 
comprehensive containment inservice 
inspection. As a result of the rate of 
occurrence of containment degradation, 
and the extent of containment 
degradation, the NRC believes that there 
is a basis for reasonably concluding that 
such degradation is widespread and 
affects virtually all plants. Because of 
the serious degradation which has 
occurred, the belief that additional 
occurrences of noncompliance with 
required minimum wall thicknesses and 
prestressing forces will be reported, and 
the high likelihood that some of those 
occurrences could result in loss of 
structural integrity and leak-tightness, 
the NRC has determined that imposition 
of these containment inservice 
inspection requirements under the 
compliance exception to 10 CFR 
50.109(a)( 4)(i) is appropriate. 

The NRC believes that the final action 
would also result in a substantial safety 
increase and that the direct and indirect 
costs of implementation are justified in 
view of the significant safety benefit to 
be gained. The NRC believes that the 
inspections contained in Subsections 
IWE and IWL will improve significantly 
the ability to detect degradation and 
take timely action to correct degradation 
of containment structures. A review of 
early implementation of the 
maintenance rule (10 CFR 50.65) at nine 

nuclear power plants, which is 
documented in NUREG-1526, indicates 
that most licensees assigned a low 
priority to the monitoring of structures. 
Several licensees incorrectly assumed 
that many of their 'structures are 
inherently reliable. This is true so long 
as there is no degradation. However, the 
degradation of structures can reduce 
high margins of safety to a low or 
negligible margin of safety. As discussed 
earlier, such substantial containment 
degradations have been detected at a 
large number of nuclear power plants, 
and their detection to date can best be 
characterized as happenstance. The 
final rule will provide for improved 
periodic examination of containment 
structures assuring that the critical areas 
of containment are periodically 
inspected to detect and take corrective 
action for. defects that could 
compromise the containment's pressure- . 
retaining and leak-tight capability. The 
NRC believes, therefore, that tho final 
action can be justified es a cost-justified 
safety enhancement backfit, as well as a 
compliance backfit. 

List of Subjects in 10 CFR Part 50. 
Antitrust, Classified information, 

Criminal Penalties, Fire protection, 
Incorporation by reference, 
Intergovernmental relations, Nuclear 
power plants and reactors, Radiation 

. protection, Reactor siting criteria, 
.Reporting and recordkeeping 
requirements. 

For the reasons set out in the 
preamble and under the authority of the 
Atomic Energy Act of 1954, as amended, 
the Energy Reorganization Act of 1974, 
as amended, and 5 U.S.C. 533, the NRC 
is..adopting the following amendments 
to 10 CFR part 50. 

61 FR 65157 
Published 12/11/96 
Effective 1/10/97 

Reactor Site Criteria Including Seismic 
and Earthquake Engineering Criteria 
for Nuclear Power Plants 

See Part 100 Statements of Consideration 
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RULES and REGULATIONS 
TITLE 10, CHAPTER 1, CODE OF FEDERAL REGULATIONS-ENERGY 
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ENVIRONMENTAL PRQTECTION REGULATIONS FOR 
DOMESTIC LICENSING AND RELATED 

REGULATORY FUNCTIONS 

52 FR 8225 
Published 3/17/87 
Effective 7/14/87 

Licenses and Radiation Safety 
Requirements for Well Logging 

See Part 39 Statements of Consideration 

52 FR 19303 
Published 5/22/87 

Domestic Licensing of Production and 
Utilization Facilities; Communications 
Procedures Amendments; Correction 

See Part 50 Statements of Consideration · 

i52 FR 31601 
'published 8/21/87 
Effective 8/19/87 

. Statement of Organization and General 
Information 

·See Part 1 Statements of Consideration 

53 FR 13399 
Published 4/25/88 

: Effective 4/25/88 

10 CFR Part 51 

Revision of Telephone Numbers for 
: Environmental Inquiries 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule .. 

su~MARY: The Nuclear Regulatory 
Commission [NRC) is emending its 
regulations pertaining·to environmental 
matters to indicate the revision of five 
telephone numbers that enable 
prospective applicants or petitioners to 
consult with members of the NRC's 
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staff. These amendments are required 
because of the assignment of new 
telephone numbers fa conjunction with 
the recent consolida lion of 
approximately one-half of the NRC's 
headquarters staff to its new location in . 
Rockville, Maryland. These amendments 
are being made to inform NRC licensees 
and members of the public of the new 
telephone numbers. 
-EFFECTIVE DATE: April 25, 1~88. 
FOR FURTHER INFORMATION CONTACT: 
Donnie H. Grimsley, Director, Division · 
of Rules and Records, Office of 

.Administration and Resources 
Management, U.S. Nuclear Regulatory 

· Commission, Washington·. DC 20555, · 
. Telephone: 301-492-7211. 
SUPPLEMENTARY INFORMATION: On 
March 28, 1988, the Office of the 

· Executive Director for Operations and 
portions of the Office of Governmental 
anp Public Affairs (GPA}-the Director 
of GPA and the Public Affairs staff-

; relocated at the agency's new office 
· building in Rockville, Maryland. A 
notice to that effect was published in the 
Federal Register on March 31, 1988 (53 

·· FR 10449). These amendments reflect the 
a111;ignment of new telephone numbr.rs · 
to certain relocated agency personnel .. 

Because these amendments deal 
solely with the organization and 
relocation of agency personnel, the 
notice and comment provisions of the 
Administrative Procedure Act d6 not 
apply. under 5 U.S.C. 553(b){A). These 
amendments.are effective ·upon 

' publication in the the Federal Register. 
'. Good cause exists to dispense with the 
usual 30-day delay in the effective date, 
because these amendments are of a 
minor and a"dministrative nature. 

Environmental Impact: Categorical 
Exclusion 

The NRC has determined that this 
final rule is the type of action described 
'in categorical exclusion 10 CFR 

. ·51.2Z(c)(2). Therefore, neither an 
environmental impact statement nor an 

·. environmental assessment has been 
prepared for this final rule. 

Paperwork Reduction Act Statement 

This final rule contains no information 
collection requirements and therefore is 
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not subject to the requirements.of the 
Paperwork Reduction Act of 1980 (44 
U.S.C. 3501 et seq.). 

List of Subjects in.10 CFR Part 51 

Administrative practice-and 
-_procedure, Environmental impact 
statement, Nuclear materials, Nuclear 
power-plants and reactors, Reporting 
and recordkeeping requirements. 

For the reasons set out in the 
preamble and under the authority of the 
Atomic Energy Act of 1954, as amended, 
the Energy Reorganization Act of 1974, 
as amended, and 5 U.S.C. 553, the NRC 
is adopting the following amendments to 
.10 CFR Part 51. 
53 FR 24018 
Published 6/27/88 
Effective 7/27/88 

General Requirements for 
Decommis_sioning Nuclear Facilities 

See Part 30. Statements of Consideration 

53 FR 31651 
Published 8/19/88 
EffecUve 9/19/88 

Ucensing Requirements for the 
Independent Storage of SpentNuclear 
Fuel and High-Level Radioactive 
Waste 

See Part 72 Statements of Consideration 

53 FR 43419 
Published 10/27 /88 
EffecUve 10/27 /88 

Relocation of NRC's Public Document 
Room; Other Minor Nomenclature 
Changes 

See Part 1 Statements of Consideration 

54 FR 15372 
.Published 4/18/89 
Effective 5/18/89 

Early Site Permits; Standard Design 
Certifications; and Combined Licenses 
for Nuclear Power Reactors 

See Part 52 Statements of Consideration 

54 FR27864 
Published 7 /3/89 

· Effective 8/2/89 

NEPA Review Procedures for Geologic 
·Repositories for High-Level Waste 

See Part 60 Statements of Consideration 
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54 FR39767 
Published 9/28/89 
Comment period expires 12/27 /89. 

10 CFR Part 51 

Waste Confidence Decision Review 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Review and proposed revision 
of waste confidence decision. 

SUMMARY: On August 31, 1984, the 
Nuclear Regulatory Commission (NRC) 
issued a final decision on what has 
come to be known as its "Waste 
Confidence Proceeding." The purpose of 
that proceeding was "* * * to assess 
generically the degree of assurance now 
available that radioactive waste can be 
safely disposed of, to determine when 
such disposal or offsite storage will be 
available and to determine whether 
radioactive waste can be safely stored 
onsite past the expiration of existing 
facility licenses until offsite disposal or 
storage is available." (49 FR 34658). The 
purpose of this notice is to present for 
public comment the proposed findings of 
a Commission review of that Decision. 

The Commission noted in 1984 that its 
Waste Confidence Decision was 
unavoidably in the nature of a 
prediction, and committed to review its 
conclusions "* * * should significant 
and pertinent unexpected events occur 
or at least every five years until a 
repository is available." 

The Commission has reviewed its five 
findings and the rationale for them in 
light of developments since 1984. This 
proposed revised waste Confidence 
Decision supplements those 1984 
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findings and the environmental analysis 
supporting them. The Commission 
proposes that the second and fourth 
findings in the Waste Confidence 
Decision be revised as follows: 

Finding 2: The Commission finds 
reasonable assurance that at least one 
mined geologic repository will be 
available within the first quarter of the 
twenty-first century, and that sufficient 
repository capacity will be available 
within 30 years beyond the !incensed 
life for operation of any reactor to 
dispose of the commercial high-level 
radioactive waste and spent fuel 
originating in such reactor and 
generated up to that time. 

Finding 4: The Commission finds 
reasonable assurance that, if necessary, 
spent fuel generated in any reactor can 
be stored safely and without significant 
environmental impacts for at least 30 
years beyond the licensed life for 
operation (which may include the term 
of a revised license] of that reactor at its 
spent fuel storage basin, or at either 
onsite or offsite independent spent fuel 
storage installations. 

The Commission proposes to reaffirm 
the remaining findings. Each finding, any 
proposed revisions, and the reasons for 
revising or reaffirming them are set forth 
in the body of the review below. 

The Commission also issued two 
companion rulemaking amendments at 
the time it issued the 1984 Waste 
Confidence Decision. The Commission's 
reactor licensing rule, 10 CFR part 50, 
was amended to require each licensed 
reactor operator to submit, no later than 
five years before expiration of the 
operating license, plans for managing 
spent fuel at the reactor site until the 
spent fuel is transferred to the 
Department of Energy (DOE) for 
disposal under the Nu.clear Waste Policy 
Act of 1982 (NWPA]. 10 CFR part 51, the 
rule defining NRC's responsibilities 
under the National Environmental Policy 
Act (NEPA), was amended to provide 
that, in connection with the issuance or 
amendment of a reactor operating 
license or initial license for an 
independent spent fuel storage 
installation, no discussion of any 
environmental impact of spent fuel 
storage is required for the period 
following expiration of the license or 
amendment applied for. 

In keeping with the proposed revised 
Findings 2 and 4, the Commission is 
providing elsewhere in this issue of the 
Federal Register proposed conforming 
amendments to its 10 CFR part 51 rule 
providing procedures of considering in 
licensing proceedings the environmental 
effects of extended onsite storage of 
spent fuel. 

Finally, the Commission proposes to 
extend the cycle of its Waste 
Confidence reviews from every five 
years to every ten until a repository 
becomes available. In its 1984 Decision, 
the Commisson said that because its 
conclusions were "*' * * unavoidably in 
the nature of a prediction," it would 
review them "* * * should significant 
and unexpected events occur, or at least 
every five years until a repository * * * 
is available." As noted below, the 
Commission now believes that 
predictions of repository availability are 
best expressed in terms of decades 
rather than years. To specify a year for 
the expected availability of a repository 
decades hence would misleadingly 
imply a degree of precision now 
unattainable. Accordingly, the 
Commission proposes to change its 
original commitment in order to review 
its Waste Confidence Decision at least 
every ten years. This would not, 
however, disturb the Commission's 
original commitment to review its 
Decision whenever significant and 
pertinent unexpected events occur. 
DATES: The comment period expires 
December 27, 1989. Comments received 
after this date will be considered if it is 
practical to do so, but assurance of 
consideration cannot be given except to 
comments received on or before this 
date. 
ADDRESSES: Mail written comments to: 
Secretary, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555, 
Attention: Docketing and Service 
Branch. Deliver comments to One White 
Flint North, 11555 Rockville Pike, 
Rockville, MD betweeen 7:30 a.m. and 
4:15 p.m. weekdays. 
FOR FURTHER INFORMATION CONTACT: 
Rob MacDougall, Office of Nuclear 
Material Safety and Safeguards, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555, telephone (202) 
492-3401; or John Roberts, Office of 
Nuclear Material Safety and Safeguards, 
U.S. Nuclear Regulatory Commission, 
Washington, DC 20555, telephone (202) 
492--0608. 

SUPPLEMENTARY INFORMATION: 

Background 

In November 1976, the Natural 
Resources Defense Council (NRDCJ 
petitioned NRC for a rulemaking to 
determine whether radioactive wastes 
generated in nuclear power reactor can 
be subsequently disposed of without 
undue risk to the public health and 
safety. The NRDC also requested that 
NRC not grant pending or furture 
requests for operating licenses until the 
petitioned finding of safety was made. 
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On June 27, 1977, NRC denied the 
NRDC petition. The Commission said 
that in issuing operating licenses, NRC 
must have assurance that wastes can be 
safely handled and stored as they are 
generated. It also said that it is not 
necessary for permanent disposal to be 
available if NRC could be confident that 
permanent disposal could be 
accomplished when necessary. NRC 
added that Congress was aware of the 
relationship between nuclear reactor 
operations and the radioactive waste 
disposal problem, and that NRC would 
not refrain from issuing reactor 
operating licenses until the disposal 
problem was resolved. The Commission 
also stated that it"* * * would not 
continue to license reactors if it did not 
have reasonable confidence that the 
wastes can and will in due course be 
disposed of safely." 

Also in November 1976, two utility 
companies requested amendments to 
their operating licenses to permit 
expansion in the capacity of this spent 
nuclear fuel storage pools: Vermont 
Yankee Nuclear Power Corporation for 
the Vermont Yankee plant; and 
Northern States Power Company for its 
Prairie Island facility. In both cases, the 
utilities planned to increase storage 
capacity through closer spacing of spent 
fuel assemblies in existing spent fuel 
pools. The New England Coalition on 
Nuclear Power and the Minnesota 
Pollution Control Agency intervened. 
The NRC staff evaluated the requests 
and found that the modifications would 
not endanger public health and safety. 
The staff did not consider any potential 
environmental effects of storage of spent 
fuel at the reactors beyond the dates of 
expiration of their operating licenses. 
NRC's Atomic Safety and Licensing 
Board Panel (ASLBP) adopted the staffs 
safety and environmental findings and 
approved the license amendments for 
the two plants. It too did not consider 
the effects of at-reactor storage beyond 
the expiration of the facility opera ting 
license. 

The Board's decision was appealed to 
the Atomic Safety and Licensing Appeal 
Board (ASLAB). The ASLAB affirmed 
the Licensing Board's decision, citing the 
Commission's "* * * reasonable 
confidence that wastes can and will in 
due course be disposed of safely * * *" 
in the Commission's denial of the NRDC 
petition. The decision of the ASLAB was 
appealed to the U.S. Circuit Court of 
Appeals. 

On May 23, 1979 the Court declined to 
stay or vacate the license amendments, 
but remanded to NRC the question of 
"* * * whether there is reasonable 
assurance that an offsite storage 
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solution will be available by the years 
2007-2009, the expiration of the plants' 
operating licenses, and if not, whether 
there is reasonable assurance that the 
fuel can be safely stored at the reactor 
sites beyond those dates." In its 
decision to remand to NRC, for 
consideration in either a generic 
rulemaking or an adjudicatory 
proceeding, the Court observed that the 
issues of storage and disposal of nuclear 
waste were being considered by the 
Commission in an ongoing generic 
proceeding known as the "S-3 
Proceeding" on the environmental 
impacts of uranium fuel cycle activities 
to support the operation of a light water 
reactor, and that it was appropriate to 
remand in light of a pending decision on 
that proceeding and analysis. 

On October 18, 1979, NRC announced 
that it was initiating a rulemaking' 
proceeding in response to the Appeals 
Court remand and as a continuation of 
the NRDC proceeding. Specifically, the 
purpose of the proceeding was for the 
Commission "* * * to reassess its 
degree of confidence that radioactive 
wastes produced by nuclear facilities 
will be safely disposed of, to determine 
when any such disposal will be 
available, and whether such wastes can 
be safely stored until they are disposed 
of." 

The Commission recognized that the 
scope of this proceeding would be 
broader than the Court's instruction, 
which required the Commission to 
address only storage-related questions. 
The Commission believed, however, that 
the primary public concern was the 
safety of waste disposal rather than the 
availability of an off-site solution to the 
storage problem. The Commission also 
committed itself to reassess its basis for 
confidence that methods of safe 
permanent disposal for high-level waste 
would be available when needed. Thus, 
the Commission chose as a matter of 
policy not to confine itself exclusively to 
the narrower issues in the court remand. 

In the Notice of Proposed Rulemaking, 
the Commission also stated that if the 
proceeding led to a finding that safe off­
site storage or disposal would be 
available before expiration of facility 
operating licenses, NRC would 
promulgate a rule providing that the 
impact of onsite storage of spent fuel 
after expiration of facility operating 
licenses need not be considered in 
individual licensing proceedings. 

The Waste Confidence Decision was 
issued on August 31, 1984 (49 FR 34658). 
In the Decision, the Commission made 
five findings. It found reasonable 
assurance that: 

(1) Safe disposal of high-level 
radioactive waste and spent fuel in a 

mined geologic repository is technically 
feasible. 

(2) One or more mined geologic 
repositories for commercial high-level 
radioactive waste and spent fuel will be 
available by the years 2007-2009, and 
sufficient repository capacity will be 
available within 30 years beyond 
expiration of any reactor operating 
license to dispose of existing 
commercial high-level radioactive waste 
and spent fuel originating in such 
reactor and generated up to that time. 

(3) High-level radioactive waste and 
spent fuel will be managed in a safe 
manner until sufficient repository 
capacity is available to assure the safe 
disposal of all high-level radioactive 
waste and spent fuel. 

(4)' If necessary, spent fuel generated 
in any reactor can be stored safely and 
without significant environmental 
impacts for at least 30 years beyond the 
expiration of that reactor's operating 
license at that reactor's spent fuel 
storage basin, or at either onsite or 
offsite independent spent fuel storage 
installations. 

(5) Safe independent onsite or offsite 
spent fuel storage will be made 
available if such storage capacity is 
needed. 

On the day the Decision was issued, 
the Commission also promulgated two 
rulemaking amendments: (1) An 
amendment to 10 CFR part 50, which 
required that no later than five years 
before expiration of reactor operating 
licenses, the licensee must provide NRC 
with a written plan for management of 
spent fuel onsite,. until title for the spent 
fuel is transferred to the DOE; and (2) an 
amendment to 10 CFR part 51 which 
provided that environmental 
consequences of spent fuel storage after 
expiration of facility licenses need not 
be addressed in connection with 
issuance of or amendment to a reactor 
opera ting license. 

In issuing the part 51 amendment, the 
Commission stated that although it had 
reasonable assurance that one or more 
repositories would be available by 2007-
2009, it was possible that some spent 
fuel would have to be stored beyond 
those dates. The part 51 amendment 
was based on the Commission's finding 
in the Waste Confidence Proceeding 
that it had reasonable assurance that no 
significant environmental impacts will 
result from storage of spent fuel for at 
least 30 years beyond expiration of 
reactor opera ting licenses. 

Enactment of the NWPA contributed 
significantly to the basis for the 
Commission's 1984 Decision and 
companion rulemakings. The Act 
established a funding source and 
process with milestones and schedules 
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for, among other things, the development 
of a monitored retrievable storage 
[MRS) facility and two repositories, one 
by early 1998 and a second, if 
authorized by Congress, at a later date, 
initially planned by DOE for 2006. For 
each repository, the Act required DOE 
to conduct in-situ investigations of three 
sites and recommend one from among 
them to the President and Congress for 
repository development. The NWPA 
also required DOE to recommend, from 
among alternative sites and designs, a 
site and design for an MRS for spent fuel 
and high-level waste management 
before disposal. The Commission's 
licensing and regulatory authority over 
both storage and disposal facilities was 
preserved by the Act. 

In the four years after enactment of 
the NWPA, DOE met a number of the 
Act's early program requirements, but 
also encountered significant difficulties. 
It published a final Mission Plan for the 
overall NWPA program, and followed 
with a Project Decision Schedule for 
DOE and other Federal agency actions. 
It promulgated, with Commission 
concurrence, a set of guidelines for 
repository siting and development. It 
published draft and final environmental 
assessments for nine candidate 
repository sites, and recommended three 
for characterization. It completed and 
submitted to Congress an environmental 
assessment, a program plan, and a 
proposal with a site and design for an 
MRS. All these actions followed 
extensive interactions with interested 
Federal agencies, State, Indian tribal, 
and local governments, and other 
organiza lions. In the course of these 
activities, however, DOE also slipped its 
schedule for operation of the first 
repository by five years, indefinitely 
postponed efforts toward a second 
repository, and had to halt further MRS 
siting and development activities 
pending Congressional authorization. 

In December, 1987, Congress enacted 
the Nuclear Waste Policy Amendments 
Act (NWPAA). The NWPAA redirected 
the high-level waste program by 
suspending site characterization 
activities for the first repository at sites 
other than the Yucca Mountain site, and 
by suspending all site-specific activities 
with respect to a second repository. The 
Amendments Act also authorized and 
set schedule and capacity limits on the 
MRS. The purpose of these limitations, 
according to sponsors of the legislation, 
was to assure that an MRS would not 
become a substitute for a geologic 
repository. 

Consistent with its commitment to 
revisit its Waste Confidence conclusions 
at least every five years, the 
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Commission has undertaken the current 
review to assess the effect of these and 
other developments since 1984 on the 
basis for each of its five findings. In this 
document, the Commission supplements 
the basis for its earlier findings and the 
environmental analysis of the 1984 
Decision. The Commission proposes to 
amend its second finding, concerning the 
timing of initial availability and 
sufficient capacity of a repository, and 
its fourth finding, concerning the 
duration of safe spent fuel storage. 
These proposed revisions are based on 
the following considerations: 

(1) The five-year slippage, from 1998 
to 2003, in the DOE schedule for 
repository availability; 

(2) The additional slip of at least 18 
months since January 1987 in the DOE 
schedule for the next step in the 
repository program, the excavation of 
the exploratory shaft; 

(3) The need to continue accounting 
for the possibility that the Yucca 
Mountain site might be found unsuitable 
and that DOE would have to initiate 
efforts to identify and characterize 
another site for the first repository; 

(4) The statutory suspension of site­
specific activities for the second 
repository; 

(5) DOE's estimate that site screening 
for a second repository should start 
about 25 years before the start of waste 
acceptance; and 

(6) Increased confidence in the safety 
of extended spent fuel storage, either at 
the reactor or at independent spent fuel 
storage installa lions. 

The Commission is also proposing 
elsewhere in this issue of the Federal 
Register that 10 CFR § 51.23(a) be 
amended to confirm with the proposed 
revisions to Findings 2 and 4. 

Organization and Table of Contents 

In conducting this review, the 
Commission has addressed, for each of 
its 1984 Findings, two categories of 
issues. The first category consists of the 
issues the Commission considered in 
making each Finding at the time of the 
initial Waste Confidence Decision. For 
these issues, the Commission is 
interested in whether its conclusions, or 
the Finding these conclusions support, 
should be changed to address new or 
foreseeable developments that have 
arisen since the first Waste Confidence 
Decision. The second category of issues 
consists of those the Commission 
believes should be added to the 1984 
issues in light of subsequent 
developments. [To enable the reader to 
follow more easily, the lengthy 
discussions of Findings 1 and 2 have 
been organized to address each original 
and new issue under subheadings.) The 

Commission seeks comment on whether 
it has identified all the issues relevant to 
its proposed findings, and on whether its 
analyses of these issues supports the 
conclusions and findings proposed. 

Table of Contents 

I. First Commission Finding 

A. Issues Considered in Commission's 1984 
Decision on Finding 1: 

1. Identification of acceptable sites. 
2. Development of effective waste 

packages: 
[al Considerations in developing waste 

package. 
[bl Effect of reprocessing on waste form 

and waste package. 
3. Development of effective engineered 

barriers for isolating wastes from the 
biosphere: 

[a) Backfill materials. 
[bl Borehole and shaft sealants. 
B. Relevant Issues That Have Arisen since 

the Commission's Original Decision on 
Finding 1: 

1. Termination of Multiple Site 
Characterization. 

2. Relevance to NRC's "S-3 Table" 
proceeding. 

3. International develoments in spent fuel 
disposal technology. 

C. Conclusion on Finding 1. 

II. Second Commission Finding 

A. Issues Considered in Commission's 1984 
Decision on Finding 2: 

1. Technical uncertainties: 
[al Finding technically acceptable sites in a 

timely fashion. 
[bl Timely development of waste packages 

and engineered barriers. 
2. Institutional uncertainties: 
(al Measures for dealing with Federal­

State-local concerns. 
(bl Continuity of the management of the 

waste program. 
[cl DOE's schedule for repository 

development. 
B. Relevant Issues That Have Arisen since 

the Commission's Original Decision on 
Finding 2: 

1. Potential delay under the program of 
single site characterization. 

2. Potential limitations on timing of 
availability of disposal capacity: 

(al Impact of possible limited disposal 
capacity at Yucca Mountain, indefinite 
suspension of second repository program. 

[bl Impact of uncertainty in spent fuel 
projections on need to consider second 
repository program. 

3. Impact of slippages in DOE program on 
availability of a repository when needed for 
health and safety reasons. 

4. Effect of NRC emphasis on completeness 
and quality. 

C. Conclusion on Finding 2. 

III. Third Commission Finding 

A. Issues Considered in Commission's 1984 
Decision on Finding 3: 

Licensee compliance with NRC regulations 
and license conditions; 

Safe management of spent fuel past 
expira lion of opera ting licenses; 

Availability of DOE interim storage. 
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B. Relevant Issues That Have Arisen since 
the Commission's Original Decision on 
Finding 3: 

Responsibility for spent fuel storage 
beyond 1998; 

Delay in second repository; 
Potential for license renewals. 

IV. Fourth Commission Finding 

A. Issues Considered in Commission's 1984 
Decision on Finding 4: 

Long-term integrity of spent fuel under 
water pool storage conditions; 

Structure and component safety for 
extended facility operation for storage; 

Safety of dry storage of spent fuel; 
Potential risks of accidents and acts of 

sabotage of spent fuel storage facilities. 
B. Relevant Issues That Have Arisen since 

the Commission's Original Decision on 
Finding 4: 

Radiological and non-radiological 
consequences of extended spent fuel storage; 

Potential delay in first repository, license 
renewals, delay in second repository; 

Environmental assessment and finding of 
no significant impact of at-reactor storage 
beyond 30 years after reactor's licensed life 
for operation. 

V. Fifth Commission Finding 

A. Issues Considered in Commission's 1984 
Decision on Finding 5: 

Adequacy of NWPA for determining 
responsibility for timely spent fuel storage; 

Spent fuel discharge projections; 
Industry commitment to implement away­

from-reactor storage. 
B. Relevant Issues That Have Arisen since 

the Commission's Original Decision on 
Finding 5: 

Responsiblity for spent fuel storage beyond 
1998; 

Advances in technology for dry storage; 
Benefits of monitored retrievable storage 

facility under NWPAA; 
License renewals; 
Options for offsite storage under NWPAA. 

Original Finding 1 

The Commission finds reasonable 
assurance that safe disposal of high­
level radioactive waste and spent fuel in 
a mined geologic repository is 
technically feasible. 

Proposed Finding I 

Same as above. 

1.A. Issues Considered in Commission's 
1984 Decision on Finding 1 

1.A.1. The Identification of Acceptable 
Sites 

Under the Nuclear Waste Policy Act 
of 1982 (NWPAJ, the Department of 
Energy (DOE) had responsibility for 
identifying candidate sites for a geologic 
repository and for repository 
development. The first requirement 
leading to recommendation of candidate 
sites was formal notification of States 
with one or more potentially acceptable 
sites for a repository within 90 days of 



PART 51 STATEMENTS OF CONSIDERATION 

enactment of the NWPA. In February 
1983, the DOE identified nine potentially 
acceptable sites for the first repository. 
Four of the sites were in bedded-salt 
formations, three were in salt domes, 
one in volcanic tuff, and one in basalt. 

The NWPA required that each site 
nomination be accompanied by an 
environmental assessment (EA). In 
December 1984, DOE published Draft 
EAs (DEAs) for each of the nine sites 
identified as potentially acceptable and 
proposed the following sites for 
nomination: The reference repository 
location at Hanford, WA; Yucca 
Mountain, NV; Deaf Smith County, TX; 
Davis, Canyon, UT; and Richton Dome, 
MS. In May 1986, DOE released Final 
EAs (FEAs) for the five sites nominated. 
At that time, DOE recommended that 
the Yucca Mountain, Hanford, and Deaf 
Smith County sites undergo site 
characterization. The President 
approved the recommendation. 

The NRC staff provided extensive 
comments on both the DEAs and the 
FEAs. NRC concerns on the FEAs 
related primarily to DOE's failure to 
recognize uncertainty inherent in the 
existing limited data bases for the 
recommended sites, and the tendency of 
DOE to present overly favorable or 
optimistic conclusions. The primary 
intent of the comments was to assist 
DOE in preparing high-quality Site 
Characterization Plans (SCPs) for each 
site, as required under the NWPA, 
before excavation of exploratory shafts. 
NRC concerns can only be addressed 
adequately through the site 
characterization process, because one of 
the purposes of this process is to 
develop the data to evaluate the 
significance of concerns relative to site 
suitability. 

NRC did not identify any fundamental 
technical flaw or disqualifying factor 
which it believed would render any of 
the sites unsuitable for characterization. 
Further, NRC did not take a position on 
the ranking of the sites in order of 
preference, because this could be 
viewed as a prejudgment of licensing 
issues. NRC was not aware of any 
reason that would indicate that any of 
the candidate sites was unlicenseable. 
Nor has NRC made any such finding to 
date with respect to any site identified 
as paten ti ally acceptable. 

In March 1987, Congress began 
drafting legislation to amend the 
repository program. NRC provided 
comments on a number of these draft 
amendments. In December 1987, the 
NWPAA was enacted. In a major 
departure from the initial intent of the 
NWPA, the new law required that DOE 
suspend site characterization activities 
at sites other than the Yucca Mountain 

site. This decision was not based on a 
technical evaluation of the three 
recommended sites or a conclusion that 
the Hanford and Deaf Smith sites were 
not technically acceptable. According to 
sponsors of the legi~lation, the principal 
purpose of the requirement to suspend 
characterization at these sites was to · 
reduce costs. In effect, the NWPAA 
directed DOE to characterize candidate 
sites sequentially, if necessary, rather 
than simultaneously. If DOE determines 
at any time that the Yucca Mountain site 
is unsuitable, DOE is to terminate all 
site characterization activities and 
report to Congress its recommendations 
for further actions. 

The NRC staff has identified 
numerous issues regarding the Yucca 
Mountain site that may have a bearing 
on the licenseability of that site. These 
issues will have to be resolved during 
site characterization. An example of a 
site issue that may bear on the question 
of suitability is tectonic activity, the 
folding or faulting of the earth's crust. In 
the 1984 Waste Confidence Decision, 
NRC noted that"* * * the potential 
sites being investigated by DOE are in 
regions of relative tectonic stability." 
The authority for this statement came 
from the Position Statement of the U.S. 
Geological Survey (USGS). NRC has 
raised concerns regarding tectonic 
activity at the Yucca Mountain site in 
the comments on the draft and final 
EAs, and in the draft and final Point 
Papers on the Consultation Draft Site 
Characterization Plan. If it appears 
during site characterization that the 
Yucca Mountain site will be unable to 
meet NRC requirements regarding 
isolation of waste, DOE will have to 
suspend characterization at that site and 
report to Congress. 

DOE's program of site screening in 
different geologic media was consistent 
with section 112(a) of the NWPA, which 
required that DOE recommend sites in 
different geologic media to the extent 
practicable. This strategy was to ensure 
that if any one site were found 
unsuitable for reasons that would render 
other sites in the same geologic medium 
unacceptable, alternate sites in different 
host rock types would be available. 
NRC referred to this policy in its 1984 
Waste Confidence Decision, when it 
said, in support of its argument on 
technical feasibility, that"* * * DOE's 
program is providing information on site 
characteristics at a sufficiently large 
number and variety of sites and geologic 
media to support the expectation that 
one or more technically acceptable sites 
will be identified. 

NRC recognizes that simultaneous site 
characterization is not necessary to 
identify a repository site that would 
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meet NRC's technical criteria for 
isolating wastes. Sequential site 
characteriza lion does not necessarily 
preclude or hinder identification of an 
acceptable site for a repository. NRC did 
express concern to Congress, on several 
occasions during deliberations over the 
proposed legislation, that sequential site 
characterization could delay 
considerably the schedule for opening a 
repository if the site undergoing 
characterization were found to be 
unlicenseable. NRC also indicated that 
this potential for delay would have to be 
considered by NRC in reevaluating the 
findings in its Waste Confidence 
Decision. The impact of this redirection 
of the high-level waste program on the 
Commission's Waste Confidence 
findings is not on the ability to identify 
technically acceptable sites, but on the 
timing of availability of technically 
acceptable sites. Because 
characterization of multiple sites 
appears to be more directly related to 
the timing of repository availability than 
to the feasibility of geologic disposal, 
consideration of the above statement in 
light of the NWPAA program redirection 
will be discussed under Finding 2. 

Another question bearing on whether 
technically acceptable sites can be 
found is whether compliance with 
Environmental Protection Agency (EPA] 
environmental standards for disposal of 
spent fuel and high-level waste can be 
demonstrated. These standards, 
originally promulgated in final form in 
September 1985, were vacated in July 
1987, by the U.S. Court of Appeals, and 
remanded to EPA for further 
consideration (see NRDCv. EPA, 824 F. 
2d 1258). As originally promulgated, the 
standards set limits on releases of 
radioactive materials from the site into 
the accessible environment over a 
10,000-year period following disposal. 
They also required that there be less 
than one chance in ten that the release 
limits will be exceeded in 10,000 years, 
and less than one chance in 1,000 that 
releases will exceed ten times the limits 
over 10,000 years. 

In past comments on draft and 
proposed EPA standards, and in related 
NRC rulemaking efforts, NRC has 
expressed concern that probabilistic 
analyses should not be exclusively 
relied on to demonstrate compliance 
with EPA release limits. NRC's 
comments said in part that"* * * [t]he 
numerical probabilities in [the 
standards] would require a degree of 
precision which is unlikely to be 
achievable in evaluating a real waste 
disposal system." The comments went 
on to explain that"* * * identification 
of the relevant processes and events 
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affecting a particular site will require 
considerable judgment and will not be 
amenable to accurate quantification, by 
statistical analysis, of their probability 
of occurrence." NRC believed then, and 
continues to believe, that it must make 
qualitative judgments about the data 
and methodologies on which the 
numerical probabilities were based. 

In response to NRC concerns, EPA 
incorporated language into its 1985 
standards that appeared to allow 
flexibility to combine qualitative 
judgments with numerical probability 
estimates in a way that might have 
made implementation of the EPA 
standards practicable. The text of those 
standards recognized that "proof of the 
future performance of a disposal system 
is not to be had in the ordinary sense of 
the word" with the substantial 
uncertainties and very long performance 
period involved. The 1985 standards 
emphasized that a "reasonable 
expectation"-rather than absolute 
proof-is to be the test of compliance. 
"What is required," the text of the 
standards said, "is a reasonable 
expectation, on the basis of the record 
* * *, that compliance * * * will be 
achieved." In an additional attempt to 
provide flexibility for implementation of 
the standards, EPA also provided that 
numerical analyses of releases from a 
repository were to be incorporated into 
an overall probability distribution only 
"to the extent practicable." This phrase 
appeared to allow some discretion for 
NRC to incorporate qualitative 
considerations into its license decision­
making, rather than having to rely solely 
on numerical projections of repository 
performance. On the strength of these 
and other EPA assurances, the 
Commission did not object when the 
final standards were published in 1985. 

Pursuant to the remand by the Federal 
court in 1987, EPA is currently revising 
its standards for disposal of spent fuel 
and high-level waste. The court's 
decision directed that the remand focus 
on the ground water and individual 
protection requirements of the 
standards. Although the EPA standards 
are still undergoing development at this 
time, the Commission does not currently 
see a sufficient basis to withdraw its 
confidence in the feasibility of 
evaluating compliance with such 
standards. NRC staff will closely 
monitor the development of 
repromulgated standards to assure that 
EPA methodologies for demonstrating 
compliance with them can be applied by 
NRC to evaluate DOE's demonstration 
of compliance. 

In sum, considering both past and 
current programs for characterizing 

sites, the Commission concludes that 
technically acceptable sites for a 
repository can be found. The 
Commission is confident that, given 
adequate time and resources, such sites 
can be identified, evaluated, and 
accepted or rejected on their merits, 
even if no more than one site is 
undergoing site characterization. This 
judgment does not rest on the 
acceptability of the Yucca Mountain site 
or any one future candidate site. 

1.A.2. The Development of Effective 
Waste Packages 

1.A.2.a. Considerations in developing 
waste packages. The NWPA required 
NRC to promulgate technical 
requirements and criteria to be applied 
in licensing a repository for high-level 
radioactive waste. Under section 121 of 
the Act, these technical criteria must 
provide for use of a system of multiple 
barriers in the design of the repository 
and such restrictions on the 
retrievability of waste as NRC deems 
appropriate. The system of multiple 
barriers includes both engineered and 
natural barriers. 

The waste package is the first 
engineered barrier in the system of 
multiple barriers to radionuclide escape. 
The waste package is defined as the 
"waste form and any containers, 
shielding, packing and other absorbent 
materials immediately surrounding an 
individual waste container." Before 
sinking an exploratory shaft for site 
characterization, DOE is required to 
prepare an SCP including a description 
of the waste form or packaging proposed 
for use at the repository, and an 
explanation of the relationship between 
such waste form or packaging and the 
geologic medium of the site. 

The multiple barrier approach to 
radioactive waste isolation in a geologic 
repository is implemented in NRC 
requirements by a number of 
performance objectives and by detailed 
siting and design criteria. The NRC 
performance objective for the waste 
package requires substantially complete 
containment for a period of not less than 
300 years nor more than 1,000 years 
after permanent closure of the 
repository. The technical design criteria 
for the waste package require that 
interaction of the waste package with 
the environment not compromise 
performance of the package, the 
underground facility, or the geologic 
setting. Therefore, the waste package 
design must take into account the 
complex site-specific interactions 
between host rock, waste package, and 
ground water that will affect waste 
package and overall repository 
performance. 
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Under the NWPAA, DOE was 
required to suspend site 
characterization activities at sites other 
than the Yucca Mountain, NV site. 
Consequently, DOE has narrowed the 
range of waste package designs to a 
design tailored for unsaturated luff at 
the Yucca Mountain site. This aspect of 
the high-level waste program redirection 
may facilitate and expedite the waste 
package design process insofar as it 
enables DOE to concentrate its efforts 
on developing a single design for a 
single site instead of three designs for 
sites in bedded salt, basalt, and 
unsaturated tuff. 

Currently, DOE is evaluating 
uncertainties in waste package design 
related to waste form, container type, 
and environment. The current 
conceptual design for the waste package 
is based on several assumptions. the 
waste form is presumed to be ten-year­
old spent fuel or high-level waste in the 
form of borosilicate glass in stainless­
steel canisters. (In addition to spent fuel 
and high-level waste, the waste form 
may include greater-than-Class C 
(GTCC) low-level waste. This waste is 
not routinely acceptable for near-surface 
disposal under NRC regulations for 
disposal of low-level wastes, but is 
acceptable for disposal in a repository 
licensed for disposal of spent fuel and 
high-level wastes. This waste might 
include such materials as sealed sources 
and activated metals from the 
decommissioning of reactors and 
production facilities.) 

Six materials are being considered for 
fabrication of containers, including 
austenitic steel (3161), nickel-based 
alloys (Alloy 825), pure copper (CDA 
102), copper-based alloys (aluminum­
bronze, CDA-613, and 70--30 Cu-Ni, 
CDA-715), and a container with a metal 
outer shell and ceramic liner. The 
reference container for the spent fuel 
and high-level waste is a 1.0-cm thick 
cylinder to be made of American Iron 
and Steel Institute (AISI) 3041 stainless 
steel. This will be DOE's benchmark 
material, against which other materials 
are to be compared. DOE currently 
intends for spent fuel containers to be 
filled with an inert gas, such as argon, 
before being welded closed. 

The reference repository location is in 
the unsaturated luff of the Topopah 
Spring Formation underlyign Yucca 
Mountain. According to DOE, little free­
flowing water is thought to be present 
there to contribute to corrosion of the 
waste containers, although the degree of 
saturation in this luff is estimated to be 
65±19 percent of the available void 
space in the rock. DOE has 
acknowledged, however, that the 
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greatest uncertainties in assessing waste 
package performance at Yucca 
Mountain stem from difficulty in 
characterizing and modeling the coupled 
geochemical-hydrologic processes that 
represent the interactions between the 
host rock, waste package, and ground 
water. The final waste package design 
will depend on the results of site 
characterization and laboratory testing 
to reduce uncertainty in predicting these 
interactions in the reference repository 
horizon. The final design will also be 
shaped by research in understanding the 
degradation of candidate container 
materials, and the characteristics of the 
likely reference waste forms. 

Regarding the state of technology for 
developing long-lived waste package 
containers, the Swedish Nuclear Fuel 
and Waste Management Company 
(SKB), the organization responsible for 
radioactive waste disposal in Sweden, 
has described a container for spent fuel 
rods that consists of a 0.1-m thick 
copper canister surrounded by a 
bentonite overpack. The design calls for 
pouring copper powder into the void 
spaces in the canisters, compacting the 
powder using hot-isostatic pressing with 
an inert gas, and sealing the canisters. 
SKB estimates that the copper canister 
waste package has a million-year 
lifetime. (See also 1.B.3. below.) 

As noted in NRC's Final Point Papers 
on the Consultation Draft Site 
Characterization Plan, the Commission 
does not expect absolute proof that 100 
percent of the waste packages will have 
100 percent containment for 300 to 1,000 
years. Since that time, the NRC staff has 
completed its review of the December 
1988 Site Characterization Plan for 
Yucca Mountain. Although the 
Commission continues to have concerns 
about DOE's waste package program, 
nothing has occurred to diminish the 
Commission's confidence that as long as 
DOE establishes conservative objectives 
to guide a testing and design program, in 
tuff or in other geologic media if 
necessary, it is technically feasible to 
develop a waste package that meets the 
performance objective for substantially 
complete containment. 

1.A.2.b. Effect of reprocessing on 
waste form and waste package. The 
Draft 1988 Mission Plan Amendment 
estimates that a total of about 77,800 
metric tons of heavy metal (MTHM) of 
spent nuclear fuel and high-level 
radioactive waste will be available for 
disposal by the year 2020. (This estimate 
is based on a "no new orders" 
assumption for commercial nuclear 
reactors and a 40-year reactor lifetime.) 
Of this 77,800 MTHM, about 9,400 
MTHM will consist of reprocessed 

defense waste and a small amount of 
commercial reprocessed waste from the 
West Valley Demonstration Project. The 
decision to locate the defense high-level 
waste in the repository for wastes from 
commercial power reactors resulted 
from the requirement in Section 8 of the 
NWPA that the President evaluate the 
possibility of developing a defense­
waste-only repository. In February 1985, 
DOE submitted a report to the President 
recommending a combined commercial 
and defense repository. In April 1985, 
the President agreed that no basis 
appeared to exist for a defense-only 
repository and directed DOE to dispose 
of defense waste in the commercial 
repository. 

About 8,750 MTHM of reprocessed 
high-level waste from defense facilities 
at Savannah River, SC, Hanford, WA, 
and Idaho Falls, ID will be available by 
2020 for disposal in the repository, 
according to the Draft 1988 Mission Plan 
Amendment. This waste will likely be 
solidified into a borosilicate glass 
matrix. About 640 MTHM of 
reprocessed high-level waste will come 
from the West Valley Demonstration 
Project, a facility for wastes from 
discontinued commercial reprocessing 
of spent fuel at that site. This 
reprocessed waste also will be 
solidified, probably in a borosilicate 
glass waste form. 

Waste-form testing for the Yucca 
Mountain site is focusing on both spent 
fuel and reprocessed high-level waste. 
The performance of the waste form in 
providing the first barrier to 
radionuclide migration is being 
evaluated on the basis of the physical 
and chemical environment of the waste 
form after disposal, the performance of 
the waste container, and the 
emplacement configuration. 

A major limitation on glass waste­
form testing is that the actual waste 
glasses to be disposed of are not 
available, and their exact composition 
will not be established until after further 
testing. Reference waste-glass 
compositions are being used for studies 
on the effect of variation in glass 
composition on performance. (These 
glass compositions are designed by 
Savannah River Laboratory (SRL) for 
defense high-level waste, and by Pacific 
Northwest Laboratory (PNL) for the 
commercial high-level wastes to be 
vitrified under the West Valley 
Demonstration Project Act.) The 
reference compositions will be revised 
when better analyses of the composition 
of the wastes at SRL and West Valley 
are available. The test program will seek 
to establish upper bounds on leaching of 
important radionuclides, and the extent 
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to which glass fracturing increases leach 
rate. Other factors influencing leach rate 
are temperature, pH of the leaching 
solution, formation of solid layers on the 
surface of the waste glass, irradiation, 
water volume, and chemistry. 

It is possible that renewed 
reprocessing of spent fuel from nuclear 
power reactors may result in a greater 
proportion of reprocessed waste to 
spent fuel than is currently anticipated. 
Although such a departure from the 
current plan to dispose of mostly 
unreprocessed spent fuel in the 
repository does not appear likely at this 
time, the Commission believes it is 
important to recognize the possibility 
that this situation could change. 

The possibility of disposal of 
reprocessed waste as an alternative 
waste form to spent fuel assemblies was 
recognized by the Commission in the 
1984 Waste Confidence Decision. The 
Commission noted that the disposal of 
waste from reprocessing had been 
studied for a longer time than the 
disposal of spent fuel. and that the 
possibility of reprocessing does not alter 
the technical feasibility of developing a 
suitable waste package. The 
Commission went on to say that there is 
evidence that the disposal of 
reprocessed high-level waste may pose 
fewer technical challenges than the 
disposal of spent fuel. As long as DOE 
uses conservative assumptions and test 
conditions for evaluating the 
performance of different waste forms 
against NRC licensing requirements, the 
Commission has no basis to change its 
finding that there is reasonable 
assurance that reprocessing does not 
reduce confidence in the technical 
feasibility of designing and building a 
waste package that will meet NRC 
licensing requirements in a variety of 
geologic media. 

1.A.3. The Development of Effective 
Engineered Barriers for Isolating Wastes 
From the Biosphere 

1.A.3.a. Backfill materials. At the time 
of the 1984 Waste Confidence Decision, 
DOE was developing conceptual designs 
for backfill in several geologic media. 
Most candidate sites at that time were 
in saturated rock, and the conceptual 
designs included backfilling or packing 
around waste containers to prevent or 
delay ground water flow which could 
enhance corrosion and radionuclide 
transport near the waste containers. The 
conceptual design for the engineered 
barrier system at the Yucca Mountain 
site has different parameters because 
the site is unsaturated; instead of 
backfill or packing around the waste 
container, there is to be an air gap 
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between sides of the waste canister and 
the host rock. 

Backfill material around the container 
is not required under NRC regulations 
for the waste package. NRC regulations 
require that"* * * containment of high­
level waste within the waste packages 
[which includes the container] will be 
substantially complete for a period to be 
determined by the Commission * * * 
provided, that such period shall not be 
less than 300 years nor more than 1000 
years after permanent closure of the 
repository" (10 CFR 60.113(a)(l)(ii)(BJ), 
and that the entire engineered barrier 
system meet the release rate 
performance objective of 1 part in 
100,000 per year. 

Backfill is also a component of the 
borehole, shaft, and ramp seals, which 
are not part of the engineered barrier 
system or the underground facility. 
Boreholes, shafts, and ramps must be 
sealed when the repository is 
permanently closed. This aspect of 
backfilling is discussed below under 
"Development of sealants." Backfill may 
also include crushed rock used to fill 
openings such as drifts in the 
underground facility. At the Yucca 
Mountain candidate site, DOE currently 
plans to fill openings in the underground 
facility at closure of the repository. 
Backfilling is not planned before 
repository closure because it is not 
needed for structural support for the 
openings, and it would make waste 
retrieval more difficult. At closure of the 
facility, however, openings will be 
backfilled with coarse tuff excavated for 
the facility. In the conceptual design 
provided in the SCP, the selection of 
coarse tuff as backfill material is based 
on numerical simulations performed by 
DOE which suggest that coarse luff 
would be a more effective barrier to 
capillary flow in the backfill matrix than 
fine materials. 

DOE's design for the engineered 
barrier system submitted with the 
license application will have to contain 
information sufficient for NRC to reach 
a favorable conclusion regarding the 
overall system performance objective. 
Backfill or packing around waste 
containers is not required by NRC 
regulations if DOE can demonstrate that 
applicable performance objectives can 
be met without it. If, on the basis of 
testing and experiments during site 
characterization, DOE decided that 
backfill would enhance engineered 
barrier system performance, the design 
would have to reflect this conclusion. 
DOE has already conducted research on 
a wide variety of candidate materials 
for backfill around waste packages in a 
variety of geologic media. The 

Commission contim;es to have 
confidence that backfill or packing 
materials can be developed as needed 
for the underground facility and waste 
package to meet applicable NRC 
licensing criteria and performance 
objectives. ' 

1.A.3.b. Borehole and shaft seals. The 
engineered barrier system described 
above is limited to the waste package 
and the underground facility as defined 
in 10 CFR part 60. The undergound 
facility refers to the underground 
structure, including openings and 
backfill materials, but excluding shafts, 
boreholes. and their seals. Containment 
and release-rate requirements are 
specified for the engineered barrier 
system, but not for the borehole and 
shaft seals. Seals are covered under 10 
CFR 60.112, the overall post-closure 
system performance objective for the 
repository. Among other things, this 
provision requires that shafts, boreholes 
and their seals be designed to assure 
that release of radioactive materials lo 
the accessible environment following 
permanent closure conform to EPA's 
generally applicable standards for 
radioactivity. Although the criteria for 
seals given in 10 CFR part 60 do not 
specifically mention seals in ramps and 
the underground facility, it is reasonable 
to consider them together with borehole 
and shaft sealants, because the seals 
and drainage design in ramps and the 
underground facility could also affect 
the overall system performance of the 
geologic repository. 

Construction of the exploratory shaft 
facility (ESF) will be the first major site 
characterization activity. The ESF will 
consist of two vertical shafts, one for 
testing and the other for support, and 
underground excavations for at-depth 
testing. The repository surface facilities 
will be connected to the underground 
facility by two additional shafts (a men­
and-materials shaft and the 
emplacement area exhaust shaft) and 
two ramps, a waste ramp for bringing 
radioactive waste and spent fuel into 
the repository, and a luff ramp for 
removing rock from the underground 
facility to a luff pile. In addition to these 
shafts and ramps, there will be 
exploratory boreholes for obtaining 
samples of rock, water, and gases in 
strata at varying depths. Exploratory 
boreholes have the potential to provide 
information on hydrologic properties of 
the Yucca Mountain site, with emphasis 
on movement of water in unsaturated 
luff. Other properties which will be 
studied using exploratory boreholes are 
lithologic, structural, mechanical, and 
thermal properties of the host rock. 
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When the repository is 
decommissioned, NRC expects that 
most, if not all, shafts, ramps, and 
boreholes will probably have to be 
sealed to reduce the possibility that they 
could provide preferential pathways for 
radionuclide migration from the 
underground facility to the acccessible 
environment. DOE estimates that as 
many as 350 shallow and 70 deep 
exploratory boreholes may be emplaced 
by the time site characterization has 
been completed at the Yucca Mountain 
site. Decommissioning may not occur for 
up to 100 years after commencement of 
repository operations. Because the final 
design for seals will likely have been 
modified from the initial license 
application design (LAD), DOE is 
viewing the seal LAD as serving two 
primary functions. As set forth in DOE's 
SCP for the Yucca Mountain candidate 
site, the seal LAD is to establish that: (1) 
"* * * technology for constructing seals 
is reasonably available;" and (2) "* * * 
there is reasonable assurance that seals 
have been designed so that, following 
permanent closure, they do not become 
pathways that compromise the geologic 
repository's ability to meet the post­
closure performance objectives." 

To establish the availability of 
technology for seal construction, DOE 
has identified at least 31 site properties 
that need to be characterized in 
determining necessary seal 
characteristics. These properties include 
saturated hydraulic conductivity of 
alluvium near shafts, the quantity of 
water reaching the seals due to surface­
flooding events, and erosion potential in 
the shaft vicinity. The SCP also 
discusses material properties that need 
to be identified to determine sealing 
components such as initial and altered 
hydrologic properties of materials. 

The SCP indicates that DOE is 
planning to use crushed tuff and 
cements in the sealing program at the 
Yucca Mountain candidate site. The 
stated advantages of using luff include 
minimizing degradation of seal material 
and avoiding disruption of ambient 
ground-water chemistry. 

DOE's current design concept for 
meeting the overall performance 
objectives includes a combination of 
sealing and drainage. Seal requirements 
may be reduced in part by: (1) Limiting 
the amount of surface water that may 
enter boreholes, shafts, and ramps; (2) 
selecting borehole, shaft, and ramp 
locations and orientiation that provide 
long flow paths from the emplaced 
waste to the accessible environment 
above the repository; and (3) 
maintaining a sufficient rate of drainage 
below the repository horizon level so 
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that water can be shunted past the 
waste packages without contacting 
them. 

Although DOE's program is focusing 
on seals for the Yucca Mountain 
candidate site, the Commission finds no 
basis for diminished confidence that an 
acceptable seal can be developed for 
candidated sites in different geologic 
media. The Commission finds no 
evidence to suggest that it can not 
continue to have reasonable assurance 
that borehold, shaft, ramp, and 
repository seals can be developed to 
meet 10 CFR part 60 performance 
objectives. 

J.B. Relevant issues That Have Arisen 
Since the Commission's Original 
Decision 

1.B.1 In support of its argument on 
technical feasibility, the Commission 
stated in its 1984 Waste Confidence 
Decision that "* * * DOE's program is 
providing information on site 
characteristics at a sufficiently large 
number and variety of sites and geologic 
media to support the expectation that 
one or more technically acceptable sites 
will be identified." The NWPAA 
required, however, that DOE suspend 
site-specific site characterization 
activities under the Nuclear Waste 
Policy Act of 1982 at all sites other than 
the Yucca Mountain, NV site. 

Under the NWPAA, the DOE program 
has been redirected to characterize 
candidate repository sites in sequence 
rather than simultaneously. If the Yucca 
Mountain site is found to be unsuitable, 
DOE must terminate site 
characteri;.mtion activities there and 
provide Congress with a 
recommendation for furture action, such 
as the charaterizaiton of another site. 
Because characterization of multiple 
sites now appears to be more directly 
related to the timing of repository 
availability than to the technical 
feasibility of geologic disposal as a 
concept, consideration of the , 
Commission's aforementioned 1984 
statement in light of the NWPAA will be 
discussed under Finding 2. 

1.B.2. What is the relationship, if any 
of the "S-3 Proceeding" to the current 
review of the Commission's 1984 Waste 
Confidence Findings? Would the 
planned revision of the S--3 rulemaking 
be affected if the Commission had to 
qualify its current confidence in the 
technical feasibility of safe disposal? 

In its decision to remand to NRC the 
questions of whether safe off site storage 
would be available to 2007-2009, or, if 
not, whether spent fuel could be safely 
stored onsite past those dates, the U.S. 
Circuit Court of Appeals observed that 
the issues of storage and disposal of 

nuclear waste were being considered by 
the Commission in an ongoing generic 
proceeding known as the "S-3" 
Proceeding. 

The S--3 Proceeding was the 
outgrowth of efforts to address 
generically the NEPA requirement for an 
evaluation of the environmental impact 
of operation of a light water reactor 
(LWR). Table S-3 assigned numerical 
values for environmental costs resulting 
from uranium fuel cycle activities to 
support one year of LWR operation. 
NRC promulgated the S-3 rule in April 
1974. In July 1976, the U.S. Circuit Court 
of Appeals found that Table S--3 was 
inadequately supported by the record 
regarding reprocessing of spent fuel and 
radioactive waste management, in part 
because the Commission, in reaching its 
assessment, had relied heavily on 
testimony of NRC staff that the problem 
of waste disposal would be resolved. 

When the U.S. Circuit Court of 
Appeals issued the remand on what 
were to become the "Waste Confidence" 
issues in May 1979, NRC had pending 
before it the final amended S-3 rule. The 
Court regarded the resolution of the 
issue of waste disposal in the S-3 
proceeding as being related to the issue 
raised by the petitioners in the appeals 
of the NRC decisions on the expansion 
of spent fuel storage capacity. The Court 
said that the " * * * disposition of the 
S-3 proceeding, although it has a 
somewhat different focus, may have a 
bearing on the pending cases." 

The Commission approved the final 
S-3 rule in July 1979. In October 1979, 
the Commission issued a Notice of 
Proposed Rulemaking (NPRM) on the 
Waste Confidence issues in response to 
the remand by the Court of Appeals. In 
the NPRM, the Commission stated that 
the proceeding would " * * * draw upon 
the record compiled in the Commission's 
recently concluded rulemaking on the 
environmental impacts of the nuclear 
fuel cycle, and that the record complied 
herein will be available for use in the 
general fuel cycle rule update discussed 
in that rulemaking." 

In the final Table S-3 rule issued in 
1979, the Commission had said that 
" * * * bedded salt sites can be found 
which will provide effective isolation of 
radioactive waste from the biosphere." 
When the Commission issued the 1984 
Waste Confidence Decision, part of the 
basis for the discussion of waste 
management and disposal in the August 
1979 final S-3 rule had changed. For 
example, in 1984 the repository program 
was proceeding under the NWPA, which 
required that DOE recommend three 
sites for site characterization. 

Although NRC is preparing to amend 
the S-3 Table, and add a new appendix 
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to explain the basis for and significance 
of the data in the table, it is unlikely that 
the revisions will have any impact on 
the Commission's generic findings in the 
Waste Confidence proceeding. Nor is it 
likely that this reexamination of the 
Waste Confidence findings will affect 
the S-3 rule; the Waste Confidence 
Proceeding is not intended to make 
quantitative judgments about the 
environmental costs of waste disposal. 
Unless the Commission, in a future 
review of the Waste Confidence 
decision, finds that it no longer has 
confidence in the technical feasibility of 
disposal in a mined geologic repository, 
the Commission will not consider it 
necessary to review the S-3 rule when it 
reexamines its Waste Confidence 
findings in the future. 

1.B.3. To what extent do 
developments in spent fuel disposal 
technology outside of the United States 
(e.g., Swedish waste package designs) 
enhance NRC's confidence in the 
technical feasibility of disposal of high­
level waste and spent fuel? 

Spent fuel disposal technology is the 
subject of extensive research 
investigation in both Europe and North 
America. Advances in this technology 
are being communicated to the NRC 
staff both through bilateral agreements 
and the presentation of research results 
at international meetings. 

Outside the United States, studies of 
spent fuel as a waste form are now 
being conducted primarily in Canada 
and Sweden, although both France and 
West Germany have small programs in 
this area. The Swedish studies have 
been mainly concerned with boiling 
water reactor (BWR) spent fuel, whereas 
the Canadian studies focus on spent fuel 
from that country's CANDU reactors, 
which use unenriched uranium in a core 
immersed in "heavy" water made from 
deuterium. BWR and CANDU fuel, like 
pressurized water reactor (PWR) fuel, 
are uranium dioxide fuels clad in 
zircaloy. However, the burnup rates for 
these three fuel types vary considerably. 
Ongoing research studies on spent fuel 
include: work on the characterization of 
spent fuel as a waste form; the corrosion 
of spent fuel and its dissolution under 
oxidizing and reducing conditions; the 
radiolysis of ground water in the near 
vicinity of the spent fuel, and its effects 
on the dissolution of the fuel; and the 
development of models to predict the 
leaching of spent fuel over long time 
periods. The results of this work are 
steadily increasing our understanding of 
spent fuel as a waste form. 

High-level radioactive waste, whether 
it is spent reactor fuel or waste from 
reprocessing, must be enclosed in an 



PART 51 STATEMENTS OF CONSIDERATION 

outer canister as part of the waste 
package. The canister surrounding the 
waste is expected to prevent the release 
of radioactivity during its handling at 
the repository site before emplacement. 
After emplacement in the repository, it 
is expected to prevent the release of 
radioactivity for a specified period of 
time after the repository is closed, by 
providing a barrier to protect the waste 
from coming into contact with the 
ground water. 

For practical reasons, canister 
materials may be divided into the 
following classes: (1) Completely or 
partially thermodynamically stable 
materials such as copper; (2) passive 
materials such as stainless steel, 
titanium, Hastelloy, Inconel, and 
aluminum; (3) corroding or sacrificial 
materials such as lead and steel; and (4) 
non-metallic materials such as alumina 
and titanium dioxide ceramics and 
cement. 

Sweden has been conducting an 
extensive canister research program 
over the past several years. The main 
canister of interest is copper, but 
titanium, carbon steel, and alumina and 
titanium dioxide are also being studied 
as reasonable alternatives, should 
unexpected problems be discovered 
with using pure copper. 

The present Swedish canister design 
is a 100-mm thick copper container (as 
described previously in section A.2.a.), 
which is claimed to provide 
containment, in conjunction with an 
appropriate backfill material, for a 
period on the order of one million years. 
The critical factors for the isolation 
period for copper canisters are: (1) The 
presence of corrosive substances such 
as sulfphide ions in the ground water; (2) 
the possibility of these substances 
reaching the canister surface; and (3) the 
degree of inhomogeneity, or pitting, of 
the resulting corrosion. Studies are 
continuing to obtain more information 
on pitting corrosion of copper and on 
techniques for welding thick-walled 
copper containers. 

Several conceptual designs for 
canisters for the safe disposal of 
unreprocessed spent fuel have also been 
developed in Canada. One canister 
design option is the supported-shell, 
metal-matrix concept, which involves 
packing the spent fuel bundles into a 
thin corrosive-resistant shell and casting 
the remaining space with a low melting 
point metal or alloy. Structural support 
for the shell would be provided by the 
resulting metal matrix. Lead is a 
possible matrix material because of its 
favorable casting properties, cost, and 
low melting point. 

Other supported shell canister 
concepts include the packed-particulate 

and structurally-supported designs. In 
these designs, a thin outer shell is 
supported by a particulate material 
packed around a steel internal structure 
that contains the spent fuel bundles. 
Several materials h~ve been identified 
for the fabrication of the corrosion 
resistant outer shell, including 
commercially pure and low-alloy 
titanium, high nickel-based alloys such 
as Inconel 625, and pure copper. 
Detailed designs have been produced for 
all three types of supported shell 
canisters incorporating either a titanium 
or nickel alloy shell less than 6-mm 
thick. A conceptual design has also been 
produced for a copper-shell structurally­
supported canister and a metal-matrix 
container with a relatively thick (25-mm) 
copper shell and a lead matrix material. 
This last canister is intended to contain 
72 used CANDU fuel bundles in four 
layers of 18 bundles each. 

Both the Canadian and Swedish 
conceptual designs for the disposal of 
spent fuel in canisters provide for 
surrounding the canister with backfill 
material as part of the waste package 
when it is emplaced in the repository. 
This backfill material would be packed 
around the canister to retard the 
movement of ground water and 
radionuclides. Investigations of backfill 
material at the Stripa mine in Sweden 
have shown that bentonite and silica 
sand can be employed successfully as 
backfill, both around the canister and in 
repository tunnels. A bentonite-silica 
mixture is the recommended backfill 
material on the basis of its thermal and 
mechanical properties. Bentonite 
backfills have been shown to produce 
hydraulic conductivities that are very 
similar to the surrounding granite at 
Stripa. Problems concerning the 
variability of bentonite samples from 
different geographic locations can be 
eliminated if material from a single 
source is used. The presence of sulfur 
and some organic material, including 
bacteria, in many bentonites poses some 
problems related to microbially­
accelerated corrosion. Treatment with 
hydrogen peroxide may be used to 
oxidize these organics. Heating the 
bentonite to 400 degrees C can also be 
effective, although this may alter the 
crystal structure of the bentonite. 

Many countries intend to dispose of 
their high-level radioactive waste by 
first converting the wastes into a solid, 
vitrified form after reprocessing. Since 
the leaching of the waste form by 
circulating ground water after disposal 
is the most likely mechanism by which 
the radionuclides might be returned to 
the biosphere, the waste form must be 
composed of a highly stable material 
with an extremely low solubility in 
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ground water. Thus, the waste form 
itself should function as an 
immobilization agent to prevent any 
significant release of radionuclides to 
the biosphere over very long time 
periods. The two primary materials 
currently being considered for use as 
solidified waste forms are borosilicate 
glass and SYNROC, a man-made 
titanate ceramic material. 

SYNROC was initially developed in 
Australia as an alternative material to 
borosilicate glass. It is composed 
primarily of three minerals (hollandite, 
zirconolite, and perovskite) which 
collectively have the capacity to accept 
the great majority of radioactive high­
level waste constituents into their 
crystal lattice strucuture. These three 
minerals, or closely related forms, occur 
naturally, and have been shown to have 
survived for many millions of years in a 
wide range of natural environments. 
SYNROC has the property of being 
extremely resistant to leaching by 
ground water, particularly at 
temperatures above 100 degrees C. In 
addition, the capacity of SYNROC to 
immobilize high-level wastes is not 
markedly impaired by high levels of 
radiation damage. 

The high leach-resistance of SYNROC 
at elevated temperatures increases the 
range of geologic environments in which 
it may be used, such as deep geologic 
repositories in both continental and 
marine environments. 

Research and development work on 
improving SYNROC production 
technology is currently being done 
jointly in Australia and Japan. New 
methods of using metal alkoxides in the 
fabrication of SYNROC to obtain high 
homogeneity and lower leachability 
have recently been developed in 
Australia. The Japanese have recently 
developed a new method that uses 
titanium hydroxide, as a reducing agent 
to produce SYNROC with a high density 
and low leach rate. A pilot facility for 
the production of non-radioactive 
SYNROC is not in operation in 
Australia, and a small pilot facility for 
producing SYNROC with radioactive 
constituents is being completed in 
Japan. 

On the basis of current information 
from the foreign studies just described 
on canisters, spent fuel as a waste form, 
backfill materials, and alternatives to 
borosilicate glass waste forms, the 
Commission concludes that there is no 
basis for diminished confidence that an 
acceptable waste package can be 
developed for safe disposal of high-level 
waste and spent fuel. 
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J.C. Conclusion on Finding 1 

The Commission has reexamined the 
basis for its First Finding in the 1984 
Waste Confidence Decision in light of 
subsequent program developments, and 
concludes that Finding 1 should be 
reaffirmed. 

The technical feasibility of a 
repository rests initially on 
identification of acceptable sites. At this 
time, the Commission is not aware of 
any evidence indicating that Yucca 
Mountain is not acceptable for site 
characterization. There are many 
outstanding questions regarding the 
licenseability of the site, however, and 
they must be answered satisfactorily in 
order for NRC to issue a construction 
authorization for that site. If data 
obtained during site characterization 
indicate that the Yucca Mountain site is 
not suitable for a repository, DOE is 
required by the NWPAA to terminate 
site characterization activities and 
report to Congress. Within six months of 
that determination, DOE must make a 
recommendation to Congress for further 
action to assure the safe, permanent 
disposal of spent fuel and high-level 
waste. DOE could recommend, for 
example, that Congress authorize site 
characterization at other sites. 
Considering DOE's investigations of 
other potentially acceptable sites before 
its exclusive focus on Yucca Mountain, 
the Commission has no reason to 
believe that, given adequate time and 
program resources, a technically 
acceptable site cannot be found. 

The technical feasibility of geologic 
disposal also depends on the ability to 
dev,elop effective engineered barriers, 
such as waste packages. DOE is 
currently evaluating six candidate 
materials for waste containers, including 
austenitic steel and copper- and nickel­
based alloys, and is planning waste­
form testing based on both spent fuel 
and high-level waste in borosilicate 
glass. On the basis of DOE's program, 
and results from Swedish investigations 
of a copper waste container, the 
Commission is confident that, given a 
range of waste forms and conserva live 
test conditions, the technology is 
available to design acceptable waste 
packages. 

In addition to the materials testing for 
the waste container and waste form, 
there may be additional measures that 
can be taken to improve the 
effectiveness of the engineered barriers. 
It is known, for example, that the heat­
loading characteristics of the wastes 
diminish with time. Also, the longer 
wastes are stored before disposal, the 
smaller will be the quantities of 

radionuclides available for transport to 
the accessible environment. 

It is also technically feasible to 
separate from radioactive wastes the 
radionuclides that constitute the 
principal source of heat from the 
nuclides of greatest 1ong-term concern. 
The former radionuclides, mainly fission 
products such as cesium-137 and 
strontium-90, could then be stored for a 
period of years while the fission 
products decay to the point where they 
could be disposed of either in a manner 
that does not require the degree of 
confinement provided by a geologic 
repository, or in a repository with less 
concern for thermal disturbance of the 
host rock's expected waste isolation 
properties. Meantime, the longer-lived 
remaining radionuclides, such as 
transuranic wastes with elements 
heavier than uranium, could be disposed 
of in a repository away from the fission 
products and without the high thermal 
loadings that would otherwise have to 
be considered in predicting the long­
term waste isolation performance of the 
geologic setting. France, Great Britain, 
and Japan are currently pursuing this 
waste management strategy or a variant 
of it. 

The Commission emphasizes here that 
it does not believe that recycling 
technolgies are required for the safety or 
feasibility of deep geologic disposal in 
the United States. Other countries, such 
as Canada, the Federal Republic of 
Germany, and Sweden are pursuing 
disposal strategies based on a similar 
view. Reprocessing, if employed in its 
current stage of development, would 
result in additional exposures to 
radiation and volumes of radioactive 
wastes to be disposed of. For the 
purpose of finding reasonable assurance 
in the technical feasibility of geologic 
disposal, however, it is worth noting 
that technology is currently available to 
permit additional engineering control of 
waste forms if, for reasons not now 
foreseen, such control were deemed 
desirable at some future time. 
Meanwhile, the Commission continues 
to have confidence that safe geologic 
disposal is technically feasible for both 
spent fuel and high-level waste. 

DOE's current reference design for the 
waste package does not include backfill 
or packing around waste containers in 
the emplacement boreholes. Neither is 
required under NRC rules so long as 
DOE can show that applicable 
regulatory criteria and objectives will be 
met. An air gap between the container 
and the host rock is currently one of the 
barriers in DOE's design for meeting the 
performance objective. DOE has 
conducted investigations on a variety of 
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candidate materials for backfill in a 
variety of geologic media, and the 
Commission finds no basis to qualify its 
past confidence that backfill materials 
can be developed, if needed, to meet 
applicable NRC requirements. 

The current reference design for 
sealing boreholes, shafts, ramps and the 
underground facility at the Yucca 
Mountain candidate site employs 
crushed luff and cement. Regardless of 
the geologic medium of the candidate 
site, DOE will have to show that the 
license application design meets NRC 
post-closure performance objectives. 
The Commission continues to have 
reasonable assurance that DOE's 
program will lead to identification of 
acceptable sealant materials for meeting 
these objectives. 

Overall, from its reexamination of 
issues related to the technical feasibility 
of geologic disposal, the Commission 
concludes that there is reasonable 
assurance that safe disposal of high­
level waste and spent fuel in a mined 
geologic repository is technically 
feasible. 

Original Finding 2 

The Commission finds reasonable 
assurance that one or more mined 
geologic repositories for commercial 
high-level waste and spent fuel will be 
available by the years 2007-2009, and 
that sufficient repository capacity will 
be available within 30 years beyond 
expiration of any reactor operating 
license to dispose of existing 
commercial high-level radioactive waste 
and spent fueld originating in that 
reactor and generated up to that time. 

Proposed Finding 2 

The Commission finds reasonable 
assurance that at least one mined 
geologic repository will be available 
within the first quarter of the twenty­
first century, and that sufficient 
repository capacity will be available 
within 30 years beyond the licensed life 
for operation of any reactor to dipose of 
the commercial high-level radioactive 
waste and spent fuel originating in such 
reactor and generated up to that time. 

2.A. Issues Considered in Commission's 
1984 Decision on Finding 2 

2.A.1. Finding Technically Acceptable 
Sites in a Timely Fashion 

In order for the Commission to find 
that any candidate site for a repository 
is technically acceptable (that is, in 
compliance with NRC licensing 
requirements], the site must undergo 
comprehensive site characterization to 
assess its hydrologic, geologic, 
geochemical, and rock mechanics 
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properties. It is possible that a site may 
be found unacceptable on the basis of 
early in-situ testing or other site 
characterization activities. It will not be 
possible, however, for the NRC staff to 
take a position before a licensing board 
that a site will meet NRC requirements 
for construction authorization until the 
results of all site characterization 
activities are available. Even then, the 
staff may conclude that the evidence 
from site characterization does not 
constitute reasonable assurance that 
NRC performance objectives will be 
met. Also, the results of the licensing 
hearings on construction authorization 
cannot be predicted. If construction is 
authorized and when it is substantially 
complete, DOE is required to obtain, in 
addition to the construction 
authorization permit, a·license to receive 
and possess waste at the geologic 
repository operations area in order to 
commence repository qperations. These 
considerations argue for maintaining the 
ready availability of alternatives sites if, 
after several years, site characterization 
or licensing activities bring to light 
difficulties at the leading candidate site. 

In support of its argument on technical 
feasibility, the Commission stated in its 
1984 Waste Confidence Decision that 
"* * * DOE's program is providing 
information on site characteristics at a 
sufficiently large number and variety of 
sites and geologic media to support the 
expectation that one or more technically 
acceptable sites will be identified." At 
the time, DOE was required under the 
NWPA to characterize three candidate 
repository sites. 

The NWPAA had a major impact on 
DOE's repository program, however. 
Under the NWPAA, DOE was required 
to suspend site-specific activities at the 
Hanford, WA and Deaf Smith County, 
TX sites, which had been approved by 
the President for site characterization 
for the first repository. Redirection of 
the repository program to single-site 
characterization (or, if necessary, 
sequential site characterization if the 
Yucca Mountain site is found to be 
unsuitable] will permit DOE to 
concentrate its efforts and resources on 
information gathering at a single site, as 
opposed to spreading out its efforts over 
a range of sites. The possible schedular 
benefits to single-site characterization, 
however, must be weighed for the 
purposes of this Finding against the 
potential for additional delays in 
repository availability if the Yucca 
Mountain site is found to be unsuitable. 
By focusing DOE site characterization 
activities on Yucca Mountain, the 
NWPAA has essentially made it 
necessary for that site to be found 

suitable if the 2007-2009 timeframe for 
repository availability in the 
Commission's 1984 Decision is to be 
met. Clearly, the Commission cannot be 
certain at this time that the Yucca 
Mountain site will be acceptable. 

Although Commission has no reason 
to believe that another technically 
acceptable site can not be found if the 
Yucca Mountain site proves unsuitable, 
several factors raise reasonable doubts 
as to the availability of even one 
repository by 2007-2009. These include: 
(1) The current reliance on a single site 
with no concurrently available 
alternatives; (2) the probability that site 
characterization activities will not · 
proceed entirely without problems; and 
(3) the history of schedular slippages 
since passage of the NWPA. For 
example, DOE's schedule for the first 
repository slipped five years (from 1998 
to 2003) between January 1983, when the 
NWPA was enacted, and January 1987, 
when the first Draft Mission Plan 
Amendment was issued. The schedule 
for excavation of the exploratory shaft 
for the Yucca Mountain site slipped by 
more than three years since the issuance 
of the PDS in March 1986. DOE has cited 
numerous reasons for past program 
slippages, including the need for a 
consultation process with States and 
Tribes, Congressional actions (e.g., the 
barring of funds in the 1987 budget 
appropriation for drilling exploratory 
shafts], and DOE's recognition that the 
EIS and license application would 
require more technical information than 
previously planned. ' 

Given this history of delays, and given 
its understanding of current 
developments, the Commission can not 
be sure that current milestones for the 
repository program will be met, at least 
in the foreseeable future. For example, 
DOE has taken the position, with which 
NRC agrees, that sinking of exploratory 
shafts should not occur before it has a 
qualified quality assurance (QA] 
program in place. The Commission 
believes that the aggressive, success­
oriented schedule for this milestone has 
not allowed for unexpected 
developments. Indeed, the effort to 
develop an approvable QA program has 
in itself identified problems in design 
control and other processes that must be 
resolved in order to establish a fully­
qualified program that addresses all 
applicable NRC licensing requirements. 

Thus, although the NWPAA is a clear 
and strong reaffirmation of 
Congressional support for the timely 
development of a repository, the 
Commission in this Waste Confidence 
review cannot ignore the potential for 
delay in repository availability if the 
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Yucca Mountain site, or any other single 
si le designated for site characterization, 
is found to be unsuitable. Without 
alternative sites undergoing 
simultaneous characterization or even 
surface-based testing, DOE will have to 
begin characterizing another site if the 
site currently selected for 
characterization proves unsuitable. The 
earlier a determination of unsuitability 
can be made, the smaller the impact of 
such a finding would be on the overall 
timing of repository availability. 

DOE has estimated conservatively 
that it would required approximately 25 
years to begin site screening for a 
second repository, perform site 
characterization, submit an EIS and 
license applications, and await 
authorizations before the repository 
could be ready to receive waste. In its 
June 1987 Mission Plan amendment, 
DOE stated "It * * * seems prudent to 
plan that site-specific screening leading 
to the identification of potentially 
acceptable sites should start about 25 
years before the start of waste 
acceptance for disposal." DOE went on 
to say that it considered this estimate to 
be conservative because it does not 
account for expected schedular benefits 
from the first repository program, 
including improvements in such areas as 
site screening, site characterization, and 
performance assessment techniques. 

Although DOE's estimate was 
permitted on the successful completion 
of a program for the first of two 
repositories, schedular benefits from 
improvements in the understanding of 
waste isolation processes would still be 
available. The glass waste form from the 
Defense Waste Processing Facility now 
under construction at Savannah River, 
SC, for example, will be available for 
testing under simulated repository 
conditions well before the turn of the 
century under current DOE schedules, 
and improvements in the modelling of 
spent fuel behavior within waste 
canisters can be applied in performance 
assessments largely irrespective of the 
geology of a site. It may also be 
pertinent that when DOE made its 25-
year estimate for the second repository 
program in mid-1987, the law at the time 
required the simultaneous 
characterization of three sites, so that 
DOE could not proceed to develop one 
site for a repository until the completion 
of characterization at the site that 
required the most time. 

Although it is still possible for a 
repository to be available by 2007-2009 
if the current schedule does not incur 
major additional delays, the 
Commission does not believe it would 
be prudent to reaffirm the Agency's 1984 
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finding of reasonable assurance that the 
2007-2009 timetable will be met. As the 
Court of Appeals noted in remanding 
this isue to NRC, the ultimate 
determination of whether a disposal 
facility will be available when needed 
"* * * can never rise above a 
prediction." The Commission is in the 
position of having to reach a definitive 
finding on events which are almost two 
decades away. We believe that the 
institutional timescale for this question 
can more realistically be framed in 
decades than in years. As the program 
proceeds into the next century, it will 
become easier for NRC to make more 
definitive assessments, if necessary, of 
the time a repository will be available. 

It should be noted here that the basis 
for the 2007-2009 timeframe in the Court 
remand on the "Waste Confidence" 
issues has changed in the past five 
years. These dates no longer represent 
the expected dates of expiration of the 
Vermont Yankee and Prairie Island 
facilities. When the operating licenses 
were originally issued for nuclear power 
reactors, license durations were 
computed on the basis of a 40-year 
operating lifetime starting from the date 
of the construction permit (CP) for the 
facility. For many facilities, five years or 
more elapsed from the date of issuance 
of the CP until issuance of the operating 
license (OL). In response to requests 
from utilities, the NRC staff has agreed 
to extend the dates of expiration of the 
OLs by computing the 40-year period of 
the license from the date of issuance of 
the OL instead of from the date of the 
CP. The NRC staff has already changed 
the expiration date for Prairie Island 
Units 1 and 2 from the year 2008 to the 
years 2013 and 2014. The staff currently 
expects Vermont Yankee to request a 
change in its current expiration date of 
December 11, 2007. On the basis of the 
date of issuance of the OL for Vermont 
Yankee, it is eligible for extension of its 
operating license expiration to March 
2012. Therefore, if the remand were to 
occur today, NRC would likely be 
evaluating the availability of a 
repository by 2012-2014, as these years 
are expected to represent the timeframe 
in which the OLs of the Vermont Yankee 
and Prairie Island facilities are due to 
expire. 

In light of all these considerations, the 
Commission believes it can have 
reasonable assurance that at least one 
repository will be available within the 
first quarter of the twenty-first century. 
This estimate is based on the time it 
would take for DOE to proceed from site 
screening to repository operation at a 
site other than Yucca Mountain, if this 
should prove necessary. Assuming for 

the sake of conservatism that Yucca 
Mountain would not be found suitable 
for repository development, it is 
reasonable to expect that DOE would be 
able to reach this conclusion by the year 
2000. This would leave 25 years for the 
attainment of repository operations at 
another site. 

2.A.2. Timely Development of Waste 
Packages and Engineered Barriers 

DOE's current conceptual design for 
the waste package is discussed in the 
SCP for the Yucca Mountain site. As 
information is obtained from site 
characterization activities and 
laboratory studies, the conceptual 
design will evolve in successive stages 
into the Advanced Conceptual Design 
(ACDJ, the LAD, and the final 
procurement and construction design. 
DOE has identified four areas of 
investigation related to the waste 
package LAD: (1) Waste package 
environment; (2) waste form and 
materials testing; (3) design, analysis, 
fabrication, and prototype testing; and 
(4) performance assessment. Numerous 
uncertainties exist in each of these 
areas. DOE's testing program will 
attempt to reduce uncertainties in these 
areas where possible. For example, in­
situ testing is expected to decrease 
significantly uncertainties regarding the 
repository host rock mass in which the 
waste packages will be emplaced. In the 
area of performance assessment, 
however, where results of relatively 
short-term testing of complex rock­
waste-ground water interactions must 
be extrapolated over as many as 10,000 
years, it may be necessary to rely more 
heavily on the use of simplifying 
assumptions and bounding conditions 
than in other areas of investigation. 

As discussed under Finding 1, the 
Commission continues to have 
reasonable assurance that waste 
packages and engineered barriers can 
be developed which will contribute to 
meeting NRC performanfe objectives for 
the repository. The timing of availability 
of a complete and high quality waste 
package and engineered barrier LAD, 
specifically their availability on a 
schedule which would permit repository 
operation by 2007-2009, is more difficult 
to assess at this time. In contrast with 
the technical feasibility issues discussed 
under Finding 1, development of 
acceptable waste packages and 
engineered barriers for a repository in 
the 2007-2009 timeframe does depend on 
the overall acceptability of the Yucca 
site. If the site is found to be unsuitable, 
waste package and _engineered barrier 
development will have to begin for a 
different site, because, under the 
NWPAA, DOE may not carry out site 
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characterization and waste package 
development work at sites other than 
the Yucca Mountain site. 

Although much of the work related to 
waste form, materials, and performance 
assessment for the waste package can 
proceed independently of in-situ testing, 
the investigations related to waste 
package environment depend on the 
schedule for this testing. DOE's current 
schedule calls for completing the ACD 
for the waste package in 1992, and the 
waste package LAD in 1994. The ability 
to meet these dates will depend on 
whether DOE is able to resolve 
outstanding QA issues which have 
impeded shaft sinking and in-situ 
testing. 

In sum, the Commission is not aware 
of any scientific or technical problems 
so difficult as to preclude development 
of a waste package and engineered 
barrier for a repository at Yucca 
Mountain to be available within the first 
quarter of the twenty-first century. 
Moreover, even given the uncertainty 
regarding the ultimate finding of site 
acceptability, and the uncertainty 
concerning the range of site-related 
parameters for which the engineered 
facility and waste package will have to 
be designed, the Commission finds 
reasonable assurance that waste 
package and engineered barrier 
development can be completed on a 
schedule that would permit repository 
operation within the first quarter of the 
twenty-first century. If necessary (that 
is, if Yucca Mountain were found 
unsuitable late in the program), DOE 
could initiate site characterization and 
develop waste packages and engineered 
barriers at another site or sites and still 
commence operation before the end of 
the first quarter of that century. 

2.A.3. Institutional Uncertainties 

2.A.3.a. Measures for dealing with 
Federal-State-local concerns. In its 1984 
Waste Confidence Decision, the 
Commission found that the NWPA 
should help to minimize the potential 
that differences between the Federal 
Government and States and Indian 
tribes will substantially disrupt or delay 
the respository program. The 
Commission noted that the NWPA 
reduced uncertainties regarding the role 
of affected States and tribes in 
repository site selection and evaluation. 
The Commission also said that the 
decision-making process set up by the 
NWPA provides a detailed, step-by-step 
approach that builds in regulatory 
involvement, which should also provide 
confidence to States and tribes that the 
program will proceed on a technically 
sound and acceptable basis. Despite the 
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expected and continuing State 
opposition to DOE siting activities, the 
Commission has found no institutional 
developments since that time that would 
fundamentally disturb its 1984 
conclusions on this point. 

NRC regulatory involvement, for 
example, has indeed been built into the 
process. DOE has continued its 
interactions with NRC regarding 
repository program activities since the 
Commission's 1984 Waste Confidence 
decision was issued. NRC provided 
comments to DOE on major program 
documents such as the Siting Guidelines 
and the PDS as required by the NWPA, 
and NRC concurred on those documents. 
NRC also reviewed and provided 
comments to DOE on the DEAs and 
FEAs. In the December 22, 1986 letter to 
DOE on the FEAs, the NRC staff noted 
that"* * * significant efforts were 
made by DOE to respond to each of the 
NRC staff major comments on the DEAs, 
and in fact, many of these comments 
have been resolved." NRC provided 
comments to DOE on the 1987 Draft 
Mission Plan Amendment, and DOE 
responded to most of these comments in 
the Final Mission Plan Amendment 
provided to Congress on June 9, 1987. 

Since enactment of the NWPAA in 
December 1987, DOE-NRC interactions 
have focused on the Yucca Mountain 
site. In January 1988, DOE issued the 
Consultation Draft Site Characterization 
Plan (CDSCPJ for the Yucca Mountain 
site. The NRC staff provided comments 
in the form of draft and final "point 
papers" on the CDSCP. The NRC 
comments included several objections 
related to: (1) The failure to recognize 
the range of alternative conceptual 
models of the Yucca Mountain site; (2) 
the status of the quality assurance (QA) 
plans for site characterization activities; 
and (3) concerns related to the 
exploratory shaft facility. Although the 
December 1988 SCP shows improvement 
over the CDSCP, NRC continues to have 
an objection involving the need for 
implementing a baselined QA program 
before beginning site characterization 
and an objection involving the need for 
DOE to demonstrate the adequacy of 
both the ESF design and the design 
control process. DOE is committed to 
having a qualified QA program in place 
before sinking the exploratory shaft at 
the Yucca Mountain site. 

DOE has also taken measures to 
clarify and institutionalize the roles of 
other Federal agencies in addition to 
NRC. In the Draft 1988 Mission Plan 
Amendment, DOE described 
interactions with these agencies. DOE 
has a Memorandum of Understanding 
(MOU) with the Mine Safety and Health 

Administration of the Department of 
Labor for technical support and 
oversight for shaft construction and 
other site characterization activities, 
and with the Department of 
Transportation to define the respective 
responsibilities of the two agencies in 
the waste disposal program. DOE also 
has interagency agreements with the 
Bureau of Mines and the U.S. Geological 
Survey of the Department of the Interior. 

DOE's efforts to address the concerns 
of States, local governments, and Indian 
tribes have met with mixed results. For 
example, DOE has not succeeded in 
finalizing any consultation and 
cooperation (C&CJ agreements as 
required under Section 117(c) of the 
NWPA, as amended. These agreements 
were to help resolve State and Tribal 
concerns about public health and safety, 
environmental, and economic impacts of 
a repository. Publication of the Siting 
Guidelines under section 112(a) of the 
NWPA resulted in numerous lawsuits 
challenging the validity of the 
Guidelines. Similarly, the FEAs were 
challenged in the Ninth Circuit by 
affected States and tribes. 

The NWPAA did not curtail financial 
assistance to affected States and tribes, 
except to redefine and redistribute it if 
DOE and a State or tribe enter into a 
benefits agreement. The State of Nevada 
and affected local governments are 
currently receiving financial assistance. 
DOE has attempted to negotiate an 
agreement with the State of Nevada for 
monetary benefits under section 170 of 
the NWPAA. This section would 
provide for payments of $10 million per 
year before receipt of spent fuel. and $20 
million per year after receipt of spent 
fuel until closure of the repository. 
These payments would be in addition to 
certain monetary benefits for which the 
State is eligible under the NWPA, as 
amended. Also under a benefits 
agreement, a Review PaRel would be 
constituted for the purpose of advising 
DOE on matters related to the 
repository, and for assisting in the 
presentation of State, tribal, and local 
perspectives to DOE. The beneficiary to 
a benefits agreement must waive its 
right to disapprove the recommendation 
of the site for a repository and its rights 
to certain impact assistance under · 
sections 116 and 118 of the NWPA, as 
amended. To date, the State of Nevada 
has declined DOE's offer to negotiate a 
benefits agreement. 

The NWPAA introduced several new 
organizational entities to the repository 
program with responsibilities that may 
contribute to resolving concerns of 
Federal, State, and local governments 
involved in the program. Under section 

51-SC-15 

503 of the NWPAA, the Nuclear Waste 
Technical Review Board (NWTRBJ is to 
evaluate the technical and scientific 
validity of DOE activities under the 
NWPAA, including site characterization 
and activities related to packaging or 
transportation of spent fuel. The 
NWPAA also established the Office of 
Nuclear Waste Negotiator, who is to 
seek to negotiate terms under which a 
State or Indian tribe would be willing to 
host a repository or MRS facility at a 
technically qualified site. Among the 
duties of the Negotiator is consultation 
with Federal agencies such as NRC on 
the suitability of any potential site for 
site characteriza lion. 

At the time of this writing, the 
President has not appointed the 
Negotiator. On February 24, 1989 
Congressman Morris K. Udall and 
Senator J. Bennett Johnston requested 
that the President take action to appoint 
an individual to this office. A Negotiator 
could contribute to the timely success of 
the respository program by providing an 
alternative site to the Yucca Mountain 
site that would still have to be techically 
acceptable, but that would enjoy the 
advantage of reduced institutional 
uncertainties resulting from opposition 
to Sta le or affected Indian tribes. 

An additional measure which may 
facilitate documentation and 
communication of concerns related to a 
repository is the Licensing Support 
System (LSSJ. The LSS is to provide full 
text search capability of and easy 
access to documents related to the 
licensing of the repository. Although the 
primary purpose of the LSS is to 
expedite NRC's review of the 
construction authorization application 
for a repository, it will be an effective 
mechanism by which all LSS 
participants, including the State and 
local governments, can acquire early 
access to documents relevant to a 
repository licensing decision. DOE has 
the responsibility for designing the LSS 
and bearing the costs associated with it, 
and NRC will be responsible for 
implementing it. 

Procedures for the use of the LSS are 
part of revisions to 10 CFR Part 2, NRC's 
Rules of Practice for the adjudicatory 
proceeding on the application to receive 
and possess waste at a repository. 
These revisions were the result of a 
"negotiated rulemaking" process in 
which affected parties meet to reach 
concensus on the proposed rule. The 
members of the negotiating committee 
included: DOE; NRC; State of Nevada; 
coalition of Nevada local governments; 
coalition of industry groups; and a 
coalition of national environmental 
groups. The coalition of industry groups 
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dissented on the final text of the 
proposed rule, but the negotiating 
process enabled NRC to produce a 
proposed rule reflecting the consensus 
of most of the interested parties on an 
important repository licensing issue. 

NRC is committed to safe disposal of 
radioactive waste and the protection of 
public health and safety and the 
environment. Any State with a 
candidate site for a repository should be 
assured that a repository will not be 
licensed if it does not meet NRC criteria. 
NRC has its own program for interaction 
with the State of Nevada and affected 
units of local government, and will 
continue to provide information to 
Nevada and consider State concerns as 
requested. 

Given the difficult nature of sit_ing a 
repository, the Commission believes that 
the NWPA, as amended, has achieved 
the proper balance between providing 
for participation by affected parties and 
providing for the exercise of 
Congressional authority to carry out the 
national program for waste disposal. 
The NWPAA provides adequate 
opportunity for interaction between 
DOE and other Federal agencies, States, 
tribes, and local governments such that 
concerns can be presented to DOE for 
appropriate action. Both the NRC and 
the State or tribe can exercise 
considerable prerogative regarding 
repository development. The State or 
tribe may disapprove the 
recommendation that the site undergo 
repository development. This 
disapproval can be overridden only by 
vote of both houses of Congress within 
90 days of continuous session. If the 
State disapproval is overridden, DOE 
may submit an application for 
authorization to construct the 
repository, and, if approved, a 
subsequent application to receive and 
possess waste for emplacement. NRC 
will make decisions on the license 
applications according to the 
requirements of its statutory mission. 
Despite the complexity of the overall 
process and the strong views of the 
participants in it, the Commission sees 
no compelling reason to conclude that 
current institutional arrangements are 
inadequate to the task of resolving 
State, Federal, and local concerns in 
time to permit a repository to be 
available within the first quarter of the 
twenty-first century. 

2.A.3.b. Continuity of the management 
of the waste program. At the time the 
Commission issued its 1984 Waste 
Confidence Decision, the possibility that 
DOE functions would be transferred to 
another Federal agency was cited as the 
basis for concerns that the resolution of 

the radioactive waste disposal problem 
would likely undergo further delays. The 
Commission responded that in the years 
since the Administration had proposed 
to dismantle DOE in September 1981, 
Congress had not aQted on the proposal. 
The Commission further stated that even 
if DOE were abolished, the nuclear 
waste program would simply be 
transferred to another agency. The 
Commission did not view the potential 
transfer in program management as 
resulting in a significant loss of 
momentum in the waste program. The 
commission also concluded that the 
enactment of the NWPA, which gave 
DOE lead responsibility for repository 
development, further reduced 
uncertainties as to the continuity of 
management of the waste program. 

Section 303 of the NWPA did, 
however, require the Secretary of 
Energy to "* * * undertake a study 
with respect to alternative approaches 
to managing the construction and 
operation of all civilian radioactive 
waste facilities, including the feasibility 
of establishing a private corporation for 
such purpose." To carry out this 
requirement, DOE established the 
Advisory Panel on Alternative Means of 
Financing and Managing Radioactive 
Waste Facilities, which came to be 
known as the "AMFM" Panel. The 
Panel's final report, issued in December 
1984, concluded that several 
organizational forms are more suited 
than DOE for managing the waste 
program, including an independent 
Federal agency or commission, a public 
corporation, and a private corporation. 
The report identified a public 
corporation as the preferred alternative 
on the basis of criteria developed by the 
Panel for an acceptable waste 
management organization. In particular, 
the report indicated that a public 
corporation would be stable, highly 
mission-oriented, able to maintain 
credibility with stakeholders, and more 
responsive to regulatory control than a 
Federal executive agency. 

Commenting on the AMFM Panel's 
report in April 1985, DOE recommended 
retaining the present management 
structure of the waste program at least 
through the siting and licensing phase of 
the program. Congress did not take 
action to implement the Panel's 
recommendations, and DOE's 
management of the waste program has 
remained uninterrupted. 

By enacting the NWPAA, Congress 
effectively reaffirmed DOE's continued 
management of the waste program. 
Congress did not revise DOE's role as 
the lead agency responsible for 
development of a repository and an 
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MRS. Congress did establish several 
new entities for the purpose of advising 
DOE on matters related to the waste 
program, such as the NWTRB and the 
Review Panel, to be established if DOE 
and a State or tribe enter into a benefits 
agreement under section 170 of the 
NWPAA. Congress provided further 
indication of its intent that DOE 
maintain management control of the 
waste program for the foreseeable future 
in requiring, under section 161, that the 
Secretary· of DOE "* * * report to the 
President and to Congress on or after 
January 1, 2007, but not later than 
January 1, 2010, on the need for a second 
repository." 

This is not to say, however, that there 
have been no management problems in 
the DOE program. Since the enactment 
of the NWPA in 1983, only one of the 
five Directors of DOE's Office of 
Civilian Radioactive Waste 
Management (OCRWMJ has held the 
position on a permanent basis. 
Inadequate progress toward an 
operating repository has concerned 
several Congressional observers, 
including Senator J. Bennett Johnston, 
Chairman of the Senate Energy and 
Natural Resources Committee. In 
February 1989 confirmation hearings for 
then-Secretary-of-Energy-designate 
James Watkins, Senator Johnston 
strongly criticized mounting cost 
projections and lack of progress in the 
program, and called for new and 
stronger management. 

Whether the management structure of 
the respository development program 
should in fact be changed is a decision 
best left to others. The Commission 
believes that a finding on the likely 
availability of a repository should take 
management problems into account, but 
finds no basis to diminish the degree of 
assurance in its 1984 conclusion on this 
issue. Events since the submission of the 
AMFM Panel report do not indicate that 
there will be a fundamental change in 
the continuity of the management 
structure of the program any time soon. 
In addition, it cannot be assumed that 
the program would encounter. 
signficantly less difficulty with a new 
management structure than it would 
continuing under the present one. Under 
either scenario, however, the 
Commission believes it would be more 
prudeIJt to expect respository operations 
after the 2007-2009 timeframe than 
before it. Neither the problems of a new 
management structure nor those of the 
existing one are likely to prevent the 
achievement of repository operations 
within the first quarter of the next 
century, however. 
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2.A.3.c. Continued funding of the 
nuclear waste management program. 
Section 302 of the NWPA authorized 
DOE to enter into contracts with 
generators of electricity from nuclear 
reactors for payment of 1.0 mill (0.1 cent) 
per kilowatt-hour of net electricity 
generated in exchange for a Federal 
Government commitment to take title to 
the spent fuel from those reactors. In the 
1984 Waste Confidence Decision, the 
Commission noted that all such 
contracts with utilities had been 
executed. After the 1984 Decision, then­
President Reagan decided that defense 
high-level wastes are to be collocated 
with civilian wastes from commercial 
nuclear power reactors. DOE's Office of 
Defense Programs is to pay the full cost 
of disposal of defense waste in the 
repository. 

DOE is required under section 
302(a)(4) of the NWPA, as amended, 
"* * * annually [to] review the amount 
of the fees * * * to evaluate whether 
collection of the fees will provide 
sufficient revenues to offset the costs 
* * *." In the June 1987 Nuclear Waste 
Fund Fee Adequacy Report, DOE 
recommended that the 1.0 mill per 
kilowatt-hour fee remain unchanged. 
This assessment was based on the 
assumption that an MRS facility would 
open in 1998, the first repository would 
open in 2003, and the second repository 
in 2023. These assumptions do not 
reflect changes in the waste program 
brought about by the NWPAA enacted 
in December 1987. Two such changes 
with significant potential impacts were 
the suspension of site-specific activities 
related to the second repository until at 
least 2007, and the linkage between 
MRS construction and operation and the 
granting of a repository construction 
authorization, which will probably occur 
no earlier than 1998. 

According to the Draft 1988 Mission 
Plan Amendment, DOE should currently 
be preparing the 1988 fee-adequacy 
analysis on the basis of the changes to 
the waste program brought about by the 
NWPAA. The new fee adequacy report 
will reflect overall program cost savings 
to the utilities resulting from: (1) 
Limiting site characterization activities 
to a single site at Yucca Mountain, NV; 
and (2) the DOE Office of Defense 
Programs' sharing other program costs 
with generators of electricity"* * * on 
the basis of numbers of waste canisters 
handled, the portion of the repository 
used for civilian or defense wastes, and 
the use of various facilities at the 
repository," in addition to paying for 
activities solely for disposing of defense 
wastes. An additional factor which may 
eventually also contribute to the overall 

adequacy of Nuclear Waste Fund fees is 
the likelihood that a significant number 
of utilities will request renewals of 
reactor operating lifetimes beyond their 
current OL expiration dates. OL renewal 
would provide additional time during 
which Nuclear Waste Fund fees could 
be adjusted, if necessary, to cover any 
future increase in per-unit costs of waste 
management and disposal. 

The Commission recognizes the 
potential for program cost increases 
over estimates in the 1987 Nuclear 
Waste Fund Fee Adequacy Report. If 
there is a significant delay in repository 
construction, for example, it is 
reasonable to assume that construction 
costs will escalate. There may also be 
additional costs associated with at­
reactor dry cask storage of spent fuel, if 
DOE does not have a facility available 
to begin accepting spent fuel by the 1998 
date specified in the NWPA. These costs 
would be further increased if one or 
more licensees were to become 
insolvent and DOE were required to 
assume responsibility for storage at 
affected reactors before 1998. 

The full impact of the program 
redirection resulting from the NWPAA 
and the outlook for the timing of 
repository availability will continue to 
be assessed annually. If it does appear 
that costs will exceed available funds, 
there is provision in the NWPA for DOE 
to request that Congress adjust the fee 
to ensure full-cost recovery. Thus, the 
Commission finds no reason for 
changing its basic conclusion that the 
long-term funding provisions of the Act 
should provide adequate financial 
support for the DOE program. 

2.A.3.d. DOE's schedule for repository 
development. At the time that the 1984 
Waste Confidence Decision was issued, 
the Nuclear Waste Policy Act of 1982, 
enacted in January 1983, had been in 
effect for less than 20 moriths. The 
NWPA had established nun\erous 
deadlines for various repositdry 
program milestones. Under section 
112(b)(l)(BJ, the NWPA set the schedule 
for recommendation of sites for 
characterization no later than January 1, 
1985. Section 114(a)(2) specified that no 
later than March 31, 1987, with provision 
for a 12-month extension of this 
deadline, the President was to 
recommend to Congress one of the three 
characterized sites qualified for an 
application for respository construction 
authorization. Under section 114(d), 
NRC was to issue its decision approving 
or disapproving the issuance of a 
construction authorization not later than 
January 1, 1989, or the expiration of 
three years after the date of submission 
of the application, whichever occurs 
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later. Section 302(a)(5)(B) required that 
contracts between DOE and utilities for 
payments to the Waste Fund provide 
that DOE will begin disposing of spent 
fuel or high-level waste by January 31, 
1998. 

In little more than a year after 
enactment, the schedule established by 
the NWPA began proving to be 
optimistic. In the reference schedule for 
the repository presented in the April 
1984 Draft Mission Plan, for example, 
DOE showed a slip from January 1989 to 
August 1993 for the decision on 
construction authorization. 

In the 1984 Waste Confidence 
Decision, the Commission recognized 
the possibility of delay in respository 
availability beyond 1998, and did not 
define its task as finding confidence that 
a repository would be available by the 
1998 milestone in the NWPA. The 
Commission focused instead on the 
question of whether a repository would 
be available by the years 2007-2009, the 
date cited in the court remand as the 
expiration of the OLs for the Vermont 
Yankee and Prairie Island reactors. The 
NRC believed that the NWPA increased 
the chances for repository availability 
within the first few years of the twenty­
first century, by specifying the means for 
resolving the institutional and technical 
issues most likely to delay repository 
completion, by establishing the process 
for compliance with NEPA, and by 
setting requirements for Federal 
agencies to cooperate with DOE in 
meeting program milestones. Finding 
that no fundamental technical 
breakthroughs were necessary for the 
repository program, the Commission 
predicted that "* * * selection and 
characterization of suitable sites and 
construction of repositories will be 
accomplished within the general time 
frame established by the Act [1998] or 
within a few years thereafter." 

In January 1987, DOE issued a Draft 
Mission Plan Amendment to apprise 
Congress of significant developments 
and proposed changes in the repository 
program. In the Draft Amendment, DOE 
announced a five-year delay in its 
schedule for repository availability from 
the first quarter of 1998 to the first 
quarter of 2003. DOE's reasons for the 
delay included the need for more time 
for consultation and interaction with 
States and Tribes, the requirement in 
DOE's 1987 budget the funds not be used 
for drilling exploratory shafts in 1987, 
and the need for more information than 
previously planned for site selection and 
the license application. The 1987 Draft 
Mission Plan Amendment set the second 
quarter of 1988 as the new date for 
exploratory shaft construction at the 
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Yucca Mountain Site. When the final 
1987 Mission Plan Amendment was 
submitted to Congress in June 1987, the 
schedule for shaft sinking at the Yucca 
Mountain site had slipped six months to 
the fourth quarter of 1988. Congress did 
not take action to approve the June 1987 
Mission Plan Amendment as DOE had 
requested. 

On December 22, 1987, the NWPAA 
was enacted. The NWPAA has its major 
impact on the respository program in 
suspending site characterization 
activities at the Hanford and Deaf Smith 
County sites and authorizing DOE to 
characterize the Yucca Mountain site for 
development of the first repository. 

DOE subsequently issued the Draft 
1988 Mission Plan Amendment in June 
1988, to appraise Congress of its plans 
for implementing the provisions of the 
NWPAA. In the Draft 1988 Mission Plan 
Amendment, DOE's schedule for shaft 
sinking at Yucca Mountain had slipped 
another six months to the second 
quarter of 1989. At this writing, the 
schedule for shaft sinking is November 
1989, but NRC and DOE have agreed 
that DOE Must first have a qualified QA 
program in place. DOE efforts to date to 
qualify its QA program have revealed 
issues requiring DOE attention before 
shaft excavation can begin, and it is 
possible that additional issues affecting 
DOE's readiness will come to light. 

Realistically, as the date for shaft 
sinking slips, the date for repository 
operation must be adjusted to reflect 
this slip. This might not be the case if 
the original schedule had provided for 
periods of tirQe between critical 
milestones that could absorb delays 
without affecting the schedule for 
repository operation. This is not the case 
with the schedule for the repository. The 
repository schedule has always been 
aggressive and highly success-oriented. 
In comments on the Draft 1988 Mission 
Plan Amendment, the Commission noted 
that the schedule has not allowed 
adequately for contingencies, and that, 
given the compression in the schedule 
for near-term program milestones, DOE 
has not shown how it will be able to 
meet the 2003 milestone for repository 
operation. 

Another potential source of delay in 
repository availability may arise from 
NRC regulations. The Commission 
believes that current NRC rules are fully 
adequate to permit DOE to proceed to 
develop and submit a repository license 
application, but further clarification of 
these rules is desirable to reduce the 
time needed to conduct the licensing 
proceeding itself. In order to meet the 
three-year schedule provided in the 
NWPA for a Commission decision on 
repository construction authorization, 

the NRC staff has undertaken to refine 
its regulatory framework on a schedule 
that would still permit DOE to prepare 
and submit an application for repository 
construction authorization under its 
current schedule. The Commission fully 
expects to avoid delaying DOE's 
program, while working to reduce the 
uncertainties in NRC regulatory 
requirements that could become 
contentions in the licensing proceeding. 
Even if there are any delays resulting 
from a need for DOE to accommodate 
more specific regulatory requirements in 
its site characterization or waste 
package development programs, 
however, the Commission is confident 
that the time savings in the licensing 
proceeding will more than compensate 
for them. 

In view of the delays in exploratory 
shaft excavation since the 2003 date for 
repository availability was set, it may 
be optimistic to expect that Phase 1 of 
repository operations will be able to 
begin by 2203. As DOE's schedule for 
repository availability as slipped a year 
and half since the date was changed 
from 1998 to 2003, the earliest date for 
repository availability would probably 
be closer to 2005. 

An institutional issue that may further 
affect DOE's schedule is the status of 
EPA standards for disposal of spent fuel 
and high-level waste. These standards 
are required under section 121(a) of the 
NWPA. Under 10 CFR 60.112, NRC's 
overall postclosure system performance 
objective, the geologic setting shall be 
selected and the engineered barrier 
system, which includes the waste 
package, must be designed to assure 
that releases of radioactive materials to 
the accessible environment, following 
permanent closure, conform to EPA's 
standards. 40 CFR part 191, the EPA 
standards, first became effective in 
November 1985. In July 1987, the U.S. 
Court of Appeals for the First Circuit 
vacated and remanded to EPA for 
further proceedings subpart B of the 
high-level radioactive waste disposal 
standards. As noted under the 
aforementioned 1.A.1., !lie standards 
have not been reissued. · 

A significant modification in the 
reissued EPA standard may affect the 
schedule for completing the design of 
the waste package and engineered 
barrier to the extent that design testing 
is planned to demonstrate compliance 
with the standards. DOE's current site 
characterization plans for demonstrating 
compliance with 40 CFR part 191 are 
based on the standards as promulgated 
in 1985. DOE is proceeding to carry out 
its testing program developed for the 
original EPA standards. DOE has stated 
that if the EPA standards are changed 
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significantly when they are reissued, 
DOE will reevaluate the adequacy of its 
testing program. 

The Commission believes that DOE's 
approach is reasonable. Much of the 
information required to demonstrate 
compliance with the EPA standards is 
expected to remain the same regardless 
of the numerical level at which each 
standard is set. Considering the 
importance of developing the repository 
for waste disposal as early as safely 
practicable, it would be inappropriate 
for DOE to suspend work on 
development of engineered barriers 
pending reissuance of the standards, 
unless EPA had given clear indications 
of major changes in them. 

Another possiblity is that, regardless 
of any changes in the repromulgated 
EPA standards, they will be litigated in 
Federal court. Even if this proves to be 
the case, however, the Commission 
believes that any such litigation will still 
permit EPA to promulgate final 
standards well within the time needed 
to enable DOE to begin repository 
operations at any site within the first 
quarter of the twenty-first century. 

Given the current pace of the DOE 
program, and assuming that the QA 
program can be qualified and shaft 
excavation begun within the next year, 
the Commission finds it is still possible, 
though less likely, that a repository at 
Yucca Mountain will be available by 
2007-2009. To the extent that the 
expiration of the OLs for Prairie Island 
and Vermont Yankee continue to be 
relevant in this proceeding, the 
Commission believes it is more likely 
that a repository will be available by the 
anticipated dates of extension of the 
OLs for those plants in 2012-2014. If 
DOE determines that the Yucca 
Mountain site is unsuitable, the 
Commission considers it reasonble to 
expect that DOE could make this 
determination by the year 2000 and have 
a repository at another site available 
within the first quarter of the next 
century. 

2.B. Relevant Issues That Have Arisen 
Since the Commission's Original 
Decision 

2.B.1. NRC stated in 9-14-87 
correspondence to Sen. Breaux on 
pending nuclear waste legislation that 
under a program of single site 
characterization, "* * * there may be a 
greater potential for delay of ultimate 
operation of a repository than there is 
under the current regime where three 
sites will undergo at-depth 
characterization before a site is 
selected." To what extent does the 
NWPAA raise uncertainty about the 
identification of a technically acceptable 



PART 51 STATEMENTS OF CONSIDERATION 

site and potential delay in repository 
availability by limiting site 
characterization to a single candidate 
site [Yucca Mt.) and by raising the 
possibility that a negotiated agreement 
might influence repository site selection? 
Does this uncertainty affect confidence 
in the availibility of a respository by 
2007-2009? 

In providing comments to Congress on 
proposed amendments to the NWPA, 
NRC took the position that simultaneous 
site characterization of three sites, as 
required by the NWPA, was not 
necessary to protect public health and 
safety. NRC further stated that the 
adequacy of a site for construction 
authorization would ultimately be 
determined in a licensing proceeding, 
and that NRC would only license a site 
that satisfied NRC licensing 
requirements. As described next, the 
Commission believes that the NWPAA 
contains numerous provisions to ensure 
that a technically acceptable site will be 
identified. 

The NWPAA does not reduce the 
scope of site characterization activities 
that DOE is authorized to undertake. 
The Amendments Act establishes a 
Nuclear Waste Technical Review Board 
composed of individuals recommended 
by the National Academy of Sciences 
and appointed by the President to 
evaluate the scientific validity of DOE 
activities, including site characterization 
activities, and to report its findings at 
least semiannually to Congress and 
DOE. The Amendments Act also 
provides funding for technical 
assistance to States, tribes, and affected 
units of local government. Finally, 
section 160(1) of the NWPAA provides 
that "Nothing in this Act shall be 
construed to amend or otherwise detract 
from the licensing requirements of the 
NRC established in Title II of the Energy 
Reorganization Act of 1974 (42 U.S.C. 
5841 et seq.)." In providing for these 
reviews and in reaffirming NRC's 
licensing authority, the NWPAA ensures 
that a candidate site for a repository 
must satisfy all NRC requirements and 
criteria for disposal of high-level 
radioactive wastes in licensed geologic 
repositories. 

Section 402 of the NWPAA 
establishes the Office of the Nuclear 
Waste Negotiator. The duty of the 
Negotiator is to attempt to find a State 
or tribe willing to host a repository or 
MRS at a technically qualified site. The 
Negotiator may solicit comments from 
NRC, or any other Federal agency, on 
the suitability of any potential site for 
site characterization. Section 403[d)(4) 
strengthens the Commission's 
confidence that a technically acceptable 

site will be identified by providing that 
DOE may construct a repository at a 
negotiated site only if authorized by 
NRC. Given these safeguards on 
selection of a technically acceptable 
site, the Commissioi;i does not consider 
that the possibility of a negotiated 
agreement reduces the likelihood of 
finding a technically qualified site. 

The Commission raised the concern as 
early as April 1987 that under a program 
of single-site characterization, there 
could be considerable delay while 
characterization was completed at 
another site or slate of sites if the 
initially chosen site were found 
inadequate. By terminating site 
characterization activities at alternative 
sites to the Yucca Mountain site, the 
NWPAA has had the effect of increasing 
the potential for delay in repository 
availability if the Yucca Mountain site 
proves unsuitable. The provision of the 
NWPAA for a Negotiator could reduce 
the uncertainty and associated delay in 
restarting the repository program by 
offering an alternate to the Yucca 
Mountain site; but at the time of this 
writing, a Negotiator has not been 
appointed. 

It should be noted here that the 
repository program redirection under the 
NWPAA does not, per se, have a 
significant impact on the Commission's 
assurance of repository availability by 
2007-2009. The Commission's 
reservations about reaffirming this 
timeframe derive from other 
considerations, including delays in 
sinking shafts and the potential for other 
delays in meeting program milestones, 
that would have arisen without the 
NWPAA. 

The Amendments Act does, however, 
effectively make it necessary that Yucca 
Mountain be found suitable if the 2007-
2009 timeframe is to be met; this target 
period would almost certainly be 
unachievable if DOE had to begin 
screening to characterize and license 
another site. Thus, confidence is 
repository availability by 2007-2009 
implies confidence in the suitability of 
Yucca Mountain. The Commission does 
not want its findings here to constrain in 
any way its regulatory discretion in a 
licensing proceeding. The Commission 
has therefore concluded that even if the 
program were on schedule, it would be 
inappropriate to reaffirm the 2007-2009 
timeframe in the 1984 Decision. 

2.B.2. In the Draft 1988 Mission Plan 
Amendment, DOE stated that 
"* * * the date indicate that the Yucca 
Mountain site has the potential capacity 
to accept at least 70,000 MTHM [metric 
tons heavy metal equivalent] of waste, 
but only after site characterization will 
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it be possible to determine the total 
quantity of waste that could be 
accommodated at the site." 

a. Do the issues of limited spent fuel 
capacity at Yucca Mountain, indefinite 
suspension of the second repository 
program, and the likelihood that no 
more than one repository will be 
available by 2007-2009 undermine the 
NRC's 1984 assurance that "sufficient 
repository capacity will be available 
within 30 years beyond expiration of 
any reactor operating license to dispose 
of existing commercial high level 
radioactive waste and spent fuel 
originating in such reactor and 
generated up to that time?" 

b. Is there sufficient uncertainty in 
total spent fuel projections (e.g., from 
extension-of-life license amendments, 
renewal of operating licenses for an 
additional 20 to 30 years, or a new 
generation of reactor designs) that this 
Waste Confidence review should 
consider the institutional uncertainties 
arising from having to restart a second 
repository program? 

2.B.2.a. Although it will not be 
possible to determine whether Yucca 
Mountain can accommodate 70,000 
MTHM or more of spent fuel until after 
site characterization, the Commission 
does not believe that the question of 
repository capacity at the Yucca 
Mountain site should be a major factor 
in the analysis of Finding 2. This is 
because it cannot be assumed that 
Yucca Mountain will ultimately undergo 
development as a repository. The 
generic issue of repository capacity does 
add to the potential need for more than 
one repository, however. 

As noted earlier, the NWPA 
established deadlines for major 
milestones in the development of the 
first and the second repository 
programs. The Act also required NRC to 
issue a final decision on the 
construction authorization application 
by January 1, 1989 for the first 
repository, and January 1, 1992 for the 
second [or within three years of the date 
of submission of the applications, 
whichever occurred later). The July 1984 
Draft DOE Mission Plan set January 
1998 and October 2004 as the dates for 
commencement of waste emplacement 
in the first and second repositories, 
assuming that Congressional 
authorization was obtained to construct 
the second repository. 

Thus, at the time the 1984 Waste 
Confidence Decision was issued, DOE 
was authorized and directed to carry out 
two repository programs under a 
schedule to make both facilities 
operational by 2007-2009. DOE and NRC 
were also working under the constraint, 



. PART 51 STATEMENTS OF CONSIDERATION 

still in force under the NWPA as 
amended, that no more than 70,000 
MTHM may be emplaced in the first 
repository before the second is in 
operation. Because DOE estimated at 
the time that commercial U.S. nuclear 
power plants with operating licenses or 
construction permits would discharge a 
total 160,000 MTHM of spent fuel, it 
appeared that at least two repositories 
would be needed. 

In the 1984 Waste Confidence 
Decision, reactors were assumed to 
have a 40-year operating lifetime, and 
because the earliest licenses were 
issued in 1959 and the early 1960's, the 
oldest plants' licenses were due to 
expire as early as 1999 and 2000, as 
discussed in more detail below. 
Although it was expected that at least 
one repository would be availablt, by 
this time, there was also a limit as to 
how quickly spent fuel could be 
accepted by th.e repository. DOE had 
estimated that waste acceptance rates 
of 3400 MTHM per year could be 
achieved after the completion of Phase 2 
of the first repository. This rate could 
essentially double if two repositories 
were in operation. At 6000 MTHM/year, 
it was estimated that all the anticipated 
spent fuel could be emplaced in the two 
repositories by about the year 2026. This 
was the basis for the Commission's 
position that sufficient repository 
capacity would be available within 30 
years beyond expiration of any reactor 
01 to dispose of existing commercial 
high level waste and spent fuel 
originating in such reactor and 
generated up to that time. 

In May 1986, however, DOE 
announced an indefinite postponement 
of the second repository program. The 
reasons for the postponement included 
decreasing forecasts of spent fuel 
discharges, as well as estimates that a 
second repository would not be needed 
as soon as originally supposed. With 
enactment of the NWPAA in December 
1987, DOE was required to terminate all 
site-specific activities with respect to a 
second repository unless such activities 
were specifically authorized and funded 
by Congress. The NWPAA required 
DOE to report to Congress on the need 
for a second repository on or after 
January 1, 2007, but not later than 
January 1, 2010. 

Current DOE spent fuel projections, 
based on the assumption of no new 
reactor orders, call for 87,000 MTHM to 
have been generated by the year 2036, 
including approximately 9000 MTHM of 
defense high-level waste. With the 
likelihood that there will be reactor 
lifetime extensions and renewals, 
however, the no-new-orders case 

probably underestimates total spent fuel 
discharges. Also, the NWPAA did not 
change the requirement that no more 
than 70,000 MTHM could be emplaced in 
the first repository before operation of 
the second. It therefore appears likely 
that two repositories will be needed to 
dispose of all the spent fuel and high­
level waste from the current generation 
of reactors, unless Congress provides 
statutory relief from the 70,000 MTHM 
limit, and the first site has a de qua te 
capacity to hold all of the spent fuel and 
high-level waste generated. The 
Commission believes that if the need for 
an additional repository is established, 
Congress will provide the needed 
institutional support and funding, as it 
has for the first repository. 

For all but a few licensed nuclear 
power reactors, 01s will not expire until 
some time in the first three decades of 
the twenty-first century. Several utilities 
are currently planning to have their 01s 
renewed for ten to 30 years beyond the 
original license expiration. At these 
reactors, currently available spent fuel 
storage alternatives effectively remove 
storage capacity as a potential 
restriction for safe operations. For these 
reasons, a repository is not needed by 
2007-2009 to provide disposal capacity 
within 30 years beyond expiration of 
most 01s. If work is begun on the 
second repository program in 2010, the 
repository could be available by 2035, 

' according to DOE's estimate of 25 years 
for the time it will take to carry out a 
program for the second repository. Two 
repositories available in approximately 
2025 and 2035, each with acceptance 
rates of 3400 MTHM/year within several 
years after commencement of 
operations, would provide assurance 
that sufficient repository capacity will 
be available within 30 years of 01 
expiration for reactors to dispose of the 
spent fuel generated at their sites up to 
that time. 

There are several reactors, however, 
whose 01s have already expired or are 
due to expire within the next few years, 
and which are now licensed or will be 
licensed only to possess their spent fuel. 
If a repository is not available until 
about 2025, these reactors may be 
exceptions to the second part of the 
Commission's 1984 Finding 2, which was 
that sufficient repository capacity will 
be available within 30 years beyond the 
expiration of any reactor 01 to dispose 
of the commercial high-level waste and 
spent fuel originating in such reactor 
and generated up to that time. 

The basis for this second part of 
Finding 2 has two components: (1) A 
technical or hardware component: and 
(2) an institutional component. The 
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technical component relates to the 
reliability of storage hardware and 
engineered structures to provide for the 
safe storage of spent fuel. An example 
would be the ability of spent fuel 
assemblies to withstand corrosion 
within spent fuel storage pools, or the 
ability of concrete structures to maintain 
their integrity over long periods. In the 
1984 Decision, the Commission found 
confidence that available technology 
could in effect provide for safe storage 
of spent fuel for at least 70 years. 

The Commission's use of the 
expression "30 years beyond expiration 
of any reactor operating license" in the 
1984 Finding was based on the 
understanding that the license 
expiration date referred to the 
scheduled expiration date at the time 
the license was issued. It was also 
based on the understanding that, in 
order to refuel the reactor, some spent 
fuel would be discharged from the 
reactor within twelve to eighteen 
months after the start of full power 
operation. 

Thus, the Commission understood 
that, depending on the date of the first 
reactor outage for refueling, some spent 
fuel would be stored at the reactor site 
for most of the 40-year term of the 
typical 01. In finding that spent fuel 
could be safely stored at any site for at 
least 30 years after expiration of the 01 
for that reactor, the Commission 
indicated its expectation that the total 
duration of spent fuel storage at any 
reactor would be about 70 years. 

Taking the earliest licensed power 
reactor, the Dresden 1 facility licensed 
in 1959, and adding the full 40-year 
operating license duration for a 
scheduled license expiration in the year 
1999, the Commission's finding would 
therefore entail removal of all spent fuel 
from that reactor to a repository within 
the succeeding 30 years, or by 2029. 
Even if a repository were not available 
until the end of the first quarter of the 
twenty-first century, DOE would have at 
least four years to ship the reactor's 683 
spent fuel assemblies, totalling 70 metric 
tons initial heavy metal [MTIHMJ, from 
Dresden 1 without exceeding the 
Commission's 30-year estimate of the 
maximum time it would take to dispose 
of the spent fuel generated in that 
reactor up to the time its 01 expired. 
(MTIMH is a measure of the mass of the 
uranium in the fuel [or uranium and 
plutonium if it is a mixed oxide fuel] at 
the time the fuel is placed in the reactor 
for irradiation. J 

Considering the experience from the 
1984 and 1985 campaigns to return spent 
fuel from the defunct West Valley 
reprocessing facility to the reactors of 
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origin, 70 metric tons of BWR spent fuel 
can easily be shipped within four years. 
The first campaign, involving truck 
shipments of 20 metric tons from West 
Valley, NY, to Dresden 1 in Morris, IL, 
took eleven months. The second, 
involving truck shipments of 43 tons 
from West Valley to the Oyster Creek 
reactor in Toms River, NJ, took six 
months. (See Case Histories of West 
Valley Spent Fuel Shipments, Final 
Report, NUREG/CR-4847 WPR-
86(6811)-1, p. 2-2.) This estimate 
assumes, moreover, that no new 
transportation casks, designed to ship 
larger quantities of older, cooler spent 
fuel, for example, would be available by 
2025. 

The institutional part of the question 
concerning the availability of sufficient 
repository capacity required the 
Commission to make a finding as to 
whether spent fuel in at-reactor storage 
would be safely maintained after the 
expiration of the facility OL. This 
question related to the financial and 
managerial capability for continued safe 
storage and monitoring of spent fuel, 
rather than to the capability of the 
hardware involved. The Commission 
determined, in Finding 3 of its 1984 
Decision, that spent fuel will be 
managed in a safe manner until 
sufficient repository capacity is 
available to assure safe disposal, which 
was expected under Finding 2 to be 
about 30 years after the expiration of 
any reactor OL. (See discussion of 
Finding 3 below for additional 
discussion of the institutional aspects of 
spent fuel storage pending the 
availability of sufficient disposal 
capacity.] 

The availability of a repository within 
the first quarter of the twenty-first 
century holds no significant adverse 
implications for the Commission's 
institutional concern that there be an 
organization with adequate will and 
wherewithal to provide continued long­
term storage after reactor operation. 
This could be a concern if a significant 
number of reactors with significant 
quantities of spent fuel onsite were to 
discontinue operations indefinitely 
between now and 1995, and the utility­
owners of these reactors did not appear 
to have the resources to manage them 
safely for up to 30 years pending the 
assumed availability of a repository in 
2025. 

No such development is likely. No 
licenses for currently operating 
commercial nuclear reactors are 
scheduled to expire until the year 2000, 
and most such licenses will expire 
during the first two decades after 2006. 
(See Nuclear Regulatory Commission 

1989 Information Digest, NUREG-1350, 
Vol. 1, p. 33.) The availability of the first 
repository by 2025, and of a second 
repository within one or two decades 
thereafter, would provide adequate 
disposal capacity fqr timely removal of 
the spent fuel generated at these 
reactors. 

There are several licensees, however, 
whose authority to operate their 
commercial reactors has already been 
terminated. These are Indian Point 1, 
Dresden 1, Humboldt Bay, and Lacrosse. 
They are also the only licensed power 
reactors that are retired with spent fuel 
being stored onsite. Assuming 
conservatively that a repository does 
not become operational until 2025, it 
appears likely that spent fuel will 
remain at these sites for more than 30 
years beyond the time their reactors 
were indefinitely shut down, at which 
point their operating licenses could be 
considered to have effectively expired, 
although they will continue to hold a 
possession license for the storage of the 
spent fuel. 

In considering the means and 
motivation of the owner of an 
indefinitely retired reactor to provide 
safe long-term storage, the Commission 
believes it is useful to distinguish 
between the owner with only one 
reactor, and the owner of a reactor at a 
multi-unit site or an owner with 
operating reactors at other sites. 

In the case of a retired reactor at a 
multi-unit site, the owner would have a 
clear need to maintain the safety of 
storage at the retired reactor sufficiently 
to permit continued generation at the 
site. If the owner of the retired reactor 
also owned other reactors at other sites, 
the spent fuel at the retired reactor could 
be transferred, if necessary, to the 
storage facilities of other units still under 
active management. Of the four reactors 
just cited, Indian Point 1 and Dresden 1 
fit this description, and the sibling 
reactors at their sites are operating under 
licenses that do not expire until well 
beyond the year 2000-that is, well 
within the post-OL period during which 
the Commission has found that spent 
fuel could be safely stored pending the 
availability of a repository. 

For the Lacrosse and Humboldt Bay 
reactors, the Commission is confident 
that, even if a repository is not available 
within 30 years following their 
retirement, the overall safety and 
environmental acceptability of extended 
spent fuel storage will also be 
maintained for these exceptional cases. 
Because there will still be an NRG 
possession license for the spent fuel at 
these facilities, the Commission will 
retain ample regulatory authority to 
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·require any measures, such as removal 
of the spent fuel remaining in storage 
pools to passive dry storage casks, that 
might become necessary until the time 
that DOE assumes title to the spent fuel 
under contracts pursuant to the NWPA. 
It should also be borne in mind that 
Humboldt Bay and Lacrosse are both 
small early reactors, and their combined 
spent fuel inventory totals 67 metric tons 
of initial heavy metal. (See Spent Fuel 
Storage Requirements (DOE/RL 88-34) 
October 1988, Table A.3b., pp. A.15-
A.17.) If for any reason not now 
foreseen, this spent fuel can no longer 
be managed by the owners of these 
reactors, and DOE must assume 
responsibility for its management earlier 
than currently planned, this quantity of 
spent fuel is well within the capability 
of DOE to manage onsite or offsite with 
available technology financed by the 
utility either directly or through the 
Nuclear Waste Fund. 

Nor does the Commission see a 
significant. safety or environmental 
problem with premature retirements of 
additional reactors. In the Commission's 
original Waste Confidence Decision, it 
found reasonable assurance that spent 
fuel would have to spend no more than 
30 years in post-operational storage 
pending the availability of a repository. 
For a repository conservatively assumed 
to be available in 2025, this expected 30-
year maximum storage duration remains 
valid for most reactors, and would be 
true for all reactors that were 
prematurely retired after 1995. Based on 
the past history of premature 
shutdowns, the Commission has reason 
to believe that their likely incidence 
during the next six years will be small 
as a proportion of total reactor-years of 
operation. 

Historically, 14 of the 125 power 
reactors that have operated in the U.S. 
over the past 30 years have been retired 
before the expiration of their operating 
licenses. These early retirements 
included many low-power 
developmental reactors, which may 
make the ratio of 14 to 125 
disproportionately high as a basis for 
projecting future premature shutdowns. 

The Commission is aware of currently 
operating reactors that may be retired 
before the expiration of their OLs. 
including: the recently-licensed 
Shoreham reactor, which has generated 
very little spent fuel; the Fort St. Vrain 
high-temperature gas-cooled reactor. 
which its owner plans to decommission; 
and the Rancho Seco reactor, which has 
operated for the past 12 years and may 
or may not be retired. Assuming that all 
these and perhaps a few more reactors 
do retire in the next several years, their 
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total spent fuel storage requirements 
would not impose an unacceptable 
safety or environmental problem, even 
in the unlikely event that all these 
reactors' owners were rendered 
financially or otherwise unable to 
provide adequate care, and DOE were 
required to assume custody earlier than 
currently envisioned under the NWPA. 

Licensed non-power research reactors 
provide an even more manageable case. 
DOE owns the fuel for almost all of 
these reactors, many of which have 
been designed with lifetime cores that 
do not require periodic refueling. For 
those reactors that do discharge spent 
fuel, DOE accepts it for storage or 
reprocessing, and not more than an 
estimated 50 kilograms of such spent 
fuel are generated annually. 

Thus, given these worst-case 
projections, which are not expectations 
but bounding estimates, the Commission 
finds that a delay in repository 
availability to 2025 will not result in 
significant safety or environmental 
impacts due to extended post­
operational spent fuel storage. To put it 
another way, the Commission is 
confident that, even if a repository were 
not available within 30 years after the 
effective expiration of the OLs for both 
currently retired reactors and potential 
future reactor retirements through 1995, 
the overall safety and environmental 
impacts of extended spent fuel storage 
would be insignificant. 

2.B.2.b. Although it is clear that there 
is uncertainty in projections of total 
future spent fuel discharges, it is not 
clear that the institutional uncertainties 
arising from having to restart a second 
repository program should be 
considered in detail in the current 
Waste Confidence Decision review. 

License renewals would have the 
effect of increasing requirements for 
spent fuel storage. The Commission 
understands that some utilities are 
currently planning to seek renewals for 
30 years. Assuming for the sake of 
establishing a conservative upper bound 
that the Commission does grant 30-year 
license renewals, the total opera ting life 
of some reactors would be 70 years, so 
that the spent fuel initially generated in 
them would have to be stored for about 
100 years if a repository were not 
available until 30 years after the 
expiration of their last OLs. 

Even under the conservative bounding 
assumption of 30-year license renewals 
for all reactors, however, if a repository 
were available within the first quarter of 
the twenty-first century, the oldest spent 
fuel could be shipped off the sites of all 
currently operating reactors well before 
the spent fuel initially generated in them 
reached the age of 100 years. Thus, a 

second repository, or additional 
capacity at the first, would be needed 
only to accommodate the additional 
quantity of spent fuel generated during 
the later years of these reactors' 
operating lives. The availability of a 
second repository would permit spent 
fuel to be shipped offsite well within 30 
years after expiration of these reactors' 
OLs. The same would be true of the 
spent fuel discharged from any new 
generation of reactor designs. 

In sum, although some uncertainty in 
total spent fuel projections does arise 
from such developments as utilities' 
planning renewal of OLs for an 
additional 20 to 30 years, the 
Commission believes that this Waste 
Confidence review need not at this time 
consider the institutional uncertainties 
arising from having to restart a second 
repository program. Even if work on the 
second repository program is not begun 
until 2010 as contemplated under current 
law, there is sufficient assurance that a 
second repository will be available in a 
timeframe that would not constrain the 
removal of spent fuel from any reactor 
within 30 years of its licensed life for 
operation. 

2.B.3. Are early slippages in the DOE 
repository program milestones 
significant enough to affect the 
Commission's confidence that a 
repository will be available when 
needed for health and safety reasons? 

The 2007-2009 timeframe imposed on 
the Commission by the May 23, 1979 
remand by the Court of Appeals was 
based on the scheduled expiration of the 
OLs for the Vermont Yankee and Prairie 
Island nuclear reactors. The specific 
issues remanded to the Commission 
were: (1) Whether there is reasonable 
assurance that an off site storage 
solution will be available by the years 
2007-2009 (the expiration of the plants' 
operating licenses); and, if not, (2) 
whether there is reasonable assurance 
that the fuel can be stored safely at the 
sites beyond those dates. 

There was no finding by the Court 
that public health and safety required 
offsite storage or disposal by 2007-2009. 
In directing the Commission to address 
the safety of at-reactor storage beyond 
2007-2009, the Court recognized the 
possibility that an offsite storage or 
disposal facility might not be available 
by then. In any case, the years 2007-
2009 no longer have the same meaning 
for this proceeding as they had in 1984; 
the OLs for Prairie Island and Vermont 
Yankee have been or will soon be 
extended to 2012-2014, on the basis of 
NRC's past willingness to approve a 40-
year operating lifetime from the date of 
issuance of the OL. 
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The Commission has not identified a 
date by which a repository must be 
available for health and safety reasons. 
Taking into account institutional 
requirements for spent fuel storage, the 
Commission found, under Finding 3 in 
the 1984 Waste Confidence Decision, 
that spent fuel would be safely managed 
until sufficient repository capacity is 
available. The Commission also found, 
however, that in effect, under the second 
part of Finding 2, safe management 
would not need to continue for more 
than 30 years beyond expiration of any 
reactor's OL, because sufficient 
repository capacity was expected to 
become available within those 30 years. 
Considering that spent fuel would not 
have to be stored more than 30 years 
after any reactor's 40-year OL 
expiration, and taking into account the 
technical requirements for such storage. 
the Commission went on to determine 
under Finding 4-that, in effect, spent fuel 
could be safely stored for at least 70 
years after discharge from a reactor. 
Thus, the Commission's 1984 Decision 
did not establish a time when sufficient 
repository capacity would be required; it 
established a minimum period during 
which storage would continue to be safe 
and environmentally acceptable pending 
the expected availability of sufficient 
repository capacity. 

Bearing in mind that reactor facilities 
were originally designed and OLs issued 
for a licensed life for opera lion of 40 
years, the Commission is proposing 
elsewhere in this Federal Register notice 
a clarifying revision of Finding 4 to say 
that spent fuel can be safely stored at a 
reactor for at least 30 years after the 
"licensed life for opera lion" of that 
reactor. Implicitly, the proposed use of 
the phrase "licensed life for operation" 
clarifies that the Commission found in 
1984 that NRC licensing requirements 
for reactor facility design, construction, 
and operation provide reasonable 
assurance that spent fuel can be stored 
safely and without significant 
environmental impacts for at least the 
first 40 years of the reactor's life. The 
Commission's proposed finding also 
implies that, barring any significant and 
pertinent unexpected developments, 
neither technical nor institutional 
constraints would adversely affect this 
assurance for at least another 30 years 
after that first 40 years. Another 
implication of this revised finding is 
that, where a utility is able to meet NRC 
requirements to extend that reactor's 
operating lifetime by license renewal, 
spent fuel storage for at least 30 years 
beyond the end of the period of 
extended life will also be safe and 
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without significant environmental 
impacts. 

In assessing the effect of early 
slippages in DOE repository program 
milestones, therefore, the most 
important consideration is not the 
earliest date that an operating license 
actually expired, but the earliest date 
that an OL was issued. The earliest OL 
to be issued was for Dresden 1 in 1959, 
followed by a number of reactors 
licensed for operation in 1962. The OLs 
for all of the 111 power reactors now 
licensed to operate are currently 
scheduled to expire sometime within the 
first three decades of the twenty-first 
century, which is also the period in 
which their currently licensed life for 
operation would end. (See Nuclear 
Regulatory Commission 1989 
Information Digest, NUREG-1350, Vol. 
1, p. 33.) Thus, conservatively assuming 
here that there will be no license 
renewals, the earliest timeframe when a 
repository might be needed to dispose of 
spent fuel from the majority of reactors 
is 2029-2050. 

As proposed in the first part of 
Finding 2, the Commission has 
reasonable assurance that a repository 
will be available within the first quarter 
of the twenty-first century. Even if a 
repository were not available until 2025, 
this would be several years before the 
beginning of the earliest timeframe 
within which, based on an assumed 30-
year storage after an assumed 40-year 
licensed life of reactor operation, a 
repository might be needed for spent 
fuel disposal. Thus, early slippages in 
DOE's program milestones do not affect 
the Commission's confidence that a 
repository will be available within that 
timeframe. 

2.B.4. NRC has stated that the 3- to 4-
year license application review schedule 
is optimistic, and that for NRC to meet 
this schedule, DOE must submit a 
complete and high-quality license 
application. In the September 16, 1988 
NRC comments to DOE on the Draft 
1988 Mission Plan Amendment, the 
Commission requested that DOE 
acknowledge its commitment to develop 
this complete and high-quality 
application, "even if this would result in 
longer times to collect the necessary 
information and subsequent delays in 
submitting the license application." 

Will NRC's emphasis on the 
completeness and quality of the license 
application have a significant effect on 
the timing of the submittal of the license 
application and subsequent licensing 
proceeding to grant construction 
authorization in time for repository 
availability by 2007-2009? 

As the NRC indicated to DOE in 
NRC's October 25, 1985 comments on 

the draft PDS, the t!uee-year statutory 
schedule for the NRC licensing 
proceeding on the application for 
construction authorization is optimistic. 
The Commission has sought ways to 
improve the prospe4ts for meeting this 
schedule, for example by developing the 
LSS for expedited document discovery 
during the licensing proceeding. 

In the same correspondence on the 
PDS, NRC also stated that the adequacy 
of the three-year review period depends 
on DOE's submittal of a complete and 
high-quality application. A license 
application supported by inadequate 
data may lead to findings during the 
licensing proceeding that the results of 
certain tests cannot be admitted as part 
of the license application. If it is not 
possible to repeat the tests in question, 
NRC may have no alternative but to 
deny the application-with a 
consequent loss of program momentum 
and considerable financial cost. 

NRC recognizes that emphasis on a 
complete and high-quality license 
application may cause some near-term 
delays that could make it difficult to 
achieve the current schedule calling for 
submittal of the construction 
authorization application in 1995. 
Notwithstanding any such delays, the 
Commission has reasonable assurance 
that if the Yucca Mountain site is not 
found unsuitable, a repository at that 
site could be available by the 2012-2014 
timeframe, consistent with the 
rescheduled OL expiration dates for 
Prairie Island and Vermont Yankee. For 
reasons discussed previously, this 
timeframe now appears more relevant to 
the Waste Confidence proceeding than 
the 2007-2009 timeframe. 

In any case, the Commission remains 
convinced that the benefits to the 
repository program of submitting a high­
quality license application would 
outweigh the cost of delay in preparing 
the application. NRC has always placed 
great emphasis on early resolution of 
potential licensing issues in the interest 
of expeditious review of the license 
application and timely repository 
availability. It is in the same spriit of 
timely repository operation that the 
Commission is urging greater attention 
to quality than to meeting the schedule 
for submittal of the license application. 
NRC believes that a complete and high­
quality license application offers the 
best available assurance that timely 
repository licensing and operation can 
be achieved. 

In addition to expediting the review of 
the application, a high-quality license 
application and site characterization 
program should enhance overall 
confidence that any site granted a 
construction authorization will prove to 
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be reliable during the period of 
performance confirmation. It will also 
increase public confidence that the 
program is being carried out in a 
thorough and technically sound manner. 

2.C. Conclusion on Finding 2 

In reexamining the technical and 
institutional uncertainties surrounding 
the timely development of a geologic 
repository since the 1984 Waste 
Confidence Decision, the Commission 
has been led to question the 
conservatism of its expectation that a 
repository would be available to 2007-
2009. 

At the time of the 1984 Decision, the 
Commission said that timely attainment 
of a repository did not require DOE to 
adhere strictly to the milestones set out 
in the NWPA, and there would be 
delays in some milestones. It did not 
appear to the Commission at the time 
that delays of a year or so in meeting 
any of the milestones would delay the 
date of repository availability by more 
than a few years beyond the 1998 
deadline specified in the act. 

Since then, however, several 
developments have made it apparent 
that delays of more than a few years are 
to be the norm rather than the exception 
in the early years of this program. There 
has been a five-year slip in DOE's 
estimate of repository availability from 
1998 to 2003, and DOE has been unable 
to meet such near-term repository 
program milestones as excavation of the 
exploratory shaft and the start of in-situ 
testing. There remains the possibility 
that potential repository availability at 
the Yucca Mountain site wil be further 
delayed due to unforeseen problems 
during site characterization. These 
developments do not in themselves rule 
out the possibility that DOE will still be 
able to achieve repository operation by 
2007-2009, but they do suggest that to 
expect repository operation by then may 
be optimistic. 

In the Commission's view, 2012-2014 
is now a more relevant timeframe than 
2007-2009. When the Court issued its 
1979 remand, 2007-2009 was when the 
OLs for Vermont Yankee and Prairier 
Island were scheduled to expire. The 
opera ting licenses for the two Prairie 
Island units have since been extended to 
2013 and 2014, and the operating license 
for Vermont Yankee is eligible for 
extension to 2012. These extensions 
have been made available under the 
Commission's policy that the allowable 
opera ting life of a licensed reactor 
should not be foreshortened because of 
construction delays. It therefore seems 
reasonable for NRC to make its finding 
on the timing of repository availability 
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by 2012-2014, rather than by 2007-2009. 
The Commission has a greater degree of 
assurance that if the Yucca Mountain 
site is suitable, a repository would be 
available there by 2012-2014. 

For the sake of conservatism, 
however, the suitability of Yucca 
Mountain should not be assumed. Yucca 
Mountain is now the only candidate site 
available; the NWPAA required that 
DOE terminate site characterization 
activities at all sites other than the 
Yucca Mountain site. In effect, the 2007-
09 schedule for repository availability 
could be met only if Yucca Mountain 
survived the repository development 
process as a licensed site. If this site 
were found to be unlicenseable or 
otherwise unsuitable, characterization 
would have to begin at another site or 
suite of sites, with consequent further 
delay in repository availability. The 
final decision on the suitability of the 
site to proceed to licensing and 
repository development will rest with 
DOE, but the position of the NRC staff 
will figure in that decision. The staff will 
not be able to make a recommendation 
to a licensing board to authorize 
repository construction at Yucca 
Mountain until all site characterization 
activities have been completed. DOE 
might thus be able for several more 
years to determine whether there will in 
fact have to be a delay to find and 
characterize another site. 

Another reason the Commission is 
unwilling to assume the suitability of 
Yucca Mountain is that NRC must be 
mindful of preserving all its regulatory 
options-including a recommendation of 
license application denial-to assure 
adequate protection of public health and 
safety from radiological risk. In our 
view, it is essential to dispel the notion 
that for schedular reasons there is no 
alternative to the currently preferred 
site. This view is consistent with past 
Commission statements that the quality 
of DOE's preparations for a license 
application should take precedence over 
timeliness where the two conflict. It is 
also consistent with the view that 
because we are making predictions 
about completion dates for a unique and 
complex enterprise at least some 20 
years hence, it is more reasonable to 
express the timescale for completion in 
decades rather than years. 

In order to obtain a conservative 
upper bound for the timing of repository 
availability, the Commission has made 
the assumption that the Yucca Mountain 
site will be found to be unsuitable. If 
DOE were authorized to initiate site 
screening for a repository at a different 
site in the year 2000, the Commission 
believes it is reasonable to expect that a 

repository would be available by the 
year 2025. This estimate is based on the 
DOE position that site screening for a 
second repository should begin 25 years 
before the start of waste acceptance. 
The consideration of technical and 
institutional issues presented here has 
found none that would preclude the 
availability of a repository within this 
time frame. 

For the second part of its 1984 finding 
on repository availability, the 
Commission found reasonable 
assurance that sufficient repository 
capacity will be available within 30 
years beond expiration of any reactor 
OL to dispose of existing commercial 
high level waste and spent fuel 
originating in that reactor and generated 
up to that time. The Commission 
believes that this finding should also be 
modified in light of developments since 
1984. 

When the Commission made this 
finding, it took into consideration both 
technical and institutional concerns. The 
technical concern centered on the ability 
of the spent fuel and the engineered at­
reactor storage facilities to meet the 
requirements for extended post­
operational storage before shipment for 
disposal. The institutional question 
concerned whether the utility currently 
responsible for post-operational at­
reactor storage, or some substitute 
organization, would be able to assure 
the continued safety of this storage. 

The principal new developments since 
1984 that bear on these questions are: (1) 
That dry spent fuel storage technologies 
have become operational on a 
commercial scale; and (2) that several 
utilities are proceeding with plans to 
seek renewals of their OLs, with 
appropriate plant upgrading, for an 
additional period up to 30 years beyond 
the 40-year term of their current 
licenses. The accumulation of operating 
experience with dry-cask storage, a 
technology requiring little active long­
term maintenance, provides additional 
assurance that both the technical and 
institutional requirements for extended 
post-operational spent fuel storage will 
be met. License renewals, however, 
would have the effect of increasing 
requirements for both the quantity and 
possibly the duration of storage. If the 
commission were to grant 30-year 
license renewals, the total operating life 
of some reactors could be 70 years, so 
that the spent fuel initially generated in 
such reactors would have to be stored 
for about 100 years. if a respository were 
not available until 30 years after the 
expiration of their last OLs. This raises 
the question as to whether that spent 
fuel, and the hardware and civil 
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engineering structures for storing it, can 
continue to meet NRC requirements for 
an additional 30 years beyond the 
period the Commission supported in 
1984. 

For all the reasons cited in the 
discussion of Finding 4, the Commission 
believes there is ample technical basis 
for confidence that spent fuel can be 
stored safely and without significant 
environmental impact at these reactors 
for at least 100 years. If a repository 
were available within the first quarter of 
the twenty-first century, the oldest spent 
fuel could be shipped off the sites of all 
currently opera ting reactors well before 
the spent fuel initially generated in them 
reached the age of 100 years. 

The need to consider the institutional 
aspects of storage beyond 30 years after 
OL expiration was not in evidence in 
1984 because the Commission was 
confident that at least one repository 
would be available by 2007-2009. On 
that schedule, waste acceptance of 
spent fuel from the first reactor whose 
operating license had expired (Indian 
Point 1, terminated in 1980) could have 
begun within 30 years of expiration of 
that license. If a repository does not 
prove to be available until 2025, 
however, it would not be available 
within 30 years of the time that OLs 
could be considered effectively to have 
expired for Indian Point 1 and the three 
other plants with spent fuel onsite that 
were retired before the end of their 
licensed life for reactor operation. The 
same would be true of any additional 
reactors prematurely retired between 
now and 1995, when the 30-year clock 
starts for the availability of a repository 
by 2025. Premature shutdowns 
notwithstanding, the Commission has 
reasons to be assured that the spent fuel 
at all of these reactors will be stored 
safely and without significant 
environmental impact until sufficient 
repository capacity becomes available. 

Considering first the technical reasons 
for this assurance, it is important to 
recognize that each of these reactors 
and its spent fuel storage installation 
were originally licensed in part on the 
strength of the applicant's showing that 
the systems and components of concern 
were designed and built to assure safe 
operation for 40 years under expected 
normal and transient severe conditions. 
All of the currently retired reactors have 
a significant portion of that 40-year 
expected life remaining, and all have 
only small quantities of spent fuel onsite 
in storage installations that were 
licensed to withstand considerably 
larger thermal and radiation loadings 
from much greater quantities of spent 
fuel. Of the four reactors currently 
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retired with spent fuel onsite, the two 
with far the longest terms of operation, 
Lacrosse and Dresden, were operated 
for 19 and 18 years, respectively. 

For the continued safe management of 
the spent fuel and storage installations 
at any existing or potential prematurely 
retired plant, the Commission believes it 
can reasonably rely on the continued 
structural and functional integrity of the 
plant's engineered storage installations 
for at least the balance of its originally 
licensed life as if the OL were still in 
effect. This is to say that for the 
purposes of Finding 2, no foreseeable 
technical constraints have arisen to 
disturb the Commission's assurance that 
spent fuel storage at any reactor will 
remain safe and environmentally 
accpetable for at least 30 years after its 
licensed life for operation, regardless of 
whether its OL has been terminated at 
an earlier date. 

The Commission also sees no 
insurmountable institutional obstacles 
to the continued safe management of 
spent fuel during the remainder of any 
shutdown reactor's initially licensed life 
for operation, or for at least 30 years 
thereafter. Because there will still be an 
NRC possession license for the spent 
fuel at any reactor that has indefinitely 
suspended operations, the Commission 
will retain ample regulatory authority to 
require any measures, such as removal 
of the spent fuel remaining in storage 
pools to passive dry storage casks, that 
might appear necessary after an OL 
expires. Even if a licensed utility were to 
become insolvent, and responsibility for 
spent fuel management were transferred 
to DOE earlier than is currently planned, 
the Commission has no reason to 
believe that DOE would have 
insufficient Nuclear Waste Fund 
resources or otherwise be unable to 
carry out any safety-related measures 
NRC considers necessary. Thus, in the 
case of a premature reactor retirement, 
the Commission has an adequate basis, 
on both technical and institutional 
grounds, for reasonable assurance that 
spent fuel can be stored safely and 
without significant environmental 
impacts for at least 30 years beyond not 
only the actual end of that reactor's OL, 
but the end of its originally licensed life 
for opera lion. 

In sum, considering developments 
since 1984 in the repository development 
program, in the operating performance 
of U.S. power reactors, and in spent fuel 
storage technology, the Commission 
finds that: (1) The overall public health, 
safety, and environmental impacts of 
the possible unavailability of a 
repository by 2007-2009 would be 
insignificant; and (2) neither 30-year 

renewals of reactor licenses nor a delay 
in repository availablility to 2025 will 
result in significant safety or 
environmental impacts from extended 
post-operational spent fuel storage. 

The Commission finds ample grounds 
for its proposed revised findings on the 
expected availability of a repository. 
The institutional support for the 
repository program is well-established. 
A mechanism for funding repository 
program activities is in place, and there 
is a provision in the NWPA for 
adjusting, if necessary, the fee paid by 
utilities into this fund. Congress has 
continued to provide support for the 
repository program in setting milestones, 
delineating responsibilities, establishing 
advisory bodies, and providing a 
mechanism for dealing with the 
concerns of States and affected Indian 
tribes. 

Technical support for extended spent 
fuel storage has improved since 1984. 
Considering the growing availability, 
reasonable cost, and accumulated 
operating experience with new dry cask 
spent fuel storage technology since then, 
the Commission now has even greater 
assurance that spent fuel can be stored 
safely and without significant 
environmental impact for at least 30 
years after the expected expiration of 
any reactor's OL. Where a reactor's OL 
has been terminated before the expected 
expiration date, the Commission has an 
adequate basis to reaffirm what was 
implicit in its initial concept, namely: 
that regardless of the actual date when 
the reactor's operating authority 
effectively ended, spent fuel can be 
stored safely and without significant 
environmental impacts for at least 30 
years beyond that reactor's licensed life 
for operation. 

There is thus no foreseeable health 
and safety or environmental 
requirement that a repository be made 
available within the 2007-2009 
timeframe at issue in the Commission's 
original proceeding. Nor does the 
Commission see a radiological safety or 
environmental requirement for 
repository availability at the end of the 
expected revised timeframe of 2012-2014 
for the expiration of the Prairie Island 
and Vermont Yankee OLs. 

Indeed, the Commission sees 
important NRC mission-related grounds 
for avoiding any statement that 
repository operation by 2007-2009 is 
required. Geologic disposal of high-level 
radioactive wastes is an unprecedented 
endeavor. It requires reliable projections 
of the waste isolation performance of 
natural and engineered barriers over 
millennia. After the repository is sealed, 
retrieval of the emplaced wastes will no 

51-SC-25 

longer be practicable, and the 
commitment of wastes to that site will, 
by design, be irreversible. In DOE's 
testing, both in the laboratory and at the 
candidate repository site, in its 
development of facility and waste­
package designs, and in all other work 
to demonstrate that NRC requirements 
will be met for a repository at Yucca 
Mountain, the Commission believes that 
the confidence of both NRC and the 
public depends less on meeting the 
schedule for repository operation than 
on meeting safety requirements and 
doing the job right the first time. Thus, 
given the Commission's assurance that 
spent fuel can safely be stored for at 
least 100 years if necessary, it appears 
prudent for all concerned to prepare for 
the better-understood and more 
manageable problems of storage for a 
few more years in order to provide 
additional time to assure the success of 
permanent geologic disposal. 

This is not to say that the Commission 
is unsympathetic to the need for timely 
progress toward an operational 
repository. It is precisely because NRC 
is so confident of the national 
commitment to achieve early repository 
operation that the Commission believes 
it no longer need add its weight to the 
considerable pressures already bearing 
on the DOE program. There is ample 
institutional impetus on the part of 
others, including Congress, the nuclear 
power industry, State utility rate 
regulatory bodies, and consumers of 
nuclear-generated power, toward DOE 
achievement of scheduled program 
milestones. With continuing confidence 
in the technical feasibility of geologic 
disposal, the Commission has no reason 
to doubt the institutional commitment to 
achieve it in a timeframe well before it 
might become necessary for safety or 
environmental reasons. Indeed, the 
Commission believes it advisable not to 
attempt in this review a more precise 
NRC estimate of the point at which a 
repository will be needed for 
radiological safety or environmental 
reasons, lest this estimate itself 
undermine the commitment to earlier 
achievement of repository operations. 
The Commission continues to hope that 
a repository will in fact be available by 
2007-2009, and has found nothing to 
date that would conclusively prevent 
this achievement. 

To find reasonable assurance that a 
repository will be available by 2007-
2009, however, is a different and more 
consequential proposition in the context 
of this review. In light of the delays the 
program has encountered since its 
inception, and the regulatory need to 
avoid a premature commitment to the 
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Yucca Mountain site, the Commission 
cannot prudently describe a basis for 
assurance that the current DOE 
schedule for repository operation in 2003 
will not slip another four to six years 
under any reasonably foreseeable 
circumstances. The Commission could 
more easily substantiate a finding that a 
repository will be available within the 
revised 2012-2014 timeframe that would 
be created by extending the OLs of the 
reactors in question when the Waste 
Confidence proceeding began. Even this 
revised estimate, however, could too 
easily be misinterpreted as an NRC 
estimate of the time at which continued 
spent fuel storage at these sites would 
be unsafe or environmentally 
significant. The Commission's enhanced 
confidence in the safety of extended 
spent fuel storage provides adequate 
grounds for the view that NRC need not 
at this time define more precisely the 
period when, for reasons related to 
NRC's mission, a permanent alternative 
to post-operational spent fuel storages 
will be needed. The Commission 
therefore proposes the following 
revision of its original Finding on when 
sufficient repository capacity will be 
available. 

The Commission finds reasonable 
assurance that at least one mined geologic 
repository will be available within the first 
quarter of the twenty-first century, and 
sufficient repository capacity will be 
available within 30 years beyond the licensed 
life for operation of any reactor to dispose of 
the commercial high-level radioactive waste 
and spent fuel originating in such reactor and 
generated up to that time. 

Original Finding 3 

The Commission finds reasonable 
assurance that high-level radioactive 
waste and spent fuel will be managed, 
in a safe manner until sufficient 
repository capacity is available to 
assure the safe disposal of all high-level 
waste and spent fuel. 

Proposed Finding 3 

Same as above. 

3.A. Issues Considered in Commission's 
1984 Decision on Finding 3 

In the Commission's discussion of 
Finding 3 in its Waste Confidence 
Decision (49 FR 34658, August 31, 1984), 
in section 2.3 'Third Commission 
Finding,' the Commission stated. 

Nuclear power plants whose operating 
licenses expire after the years 2007-09 will be 
subject to NRC regulation during the entire 
period between their initial operation and the 
availability of a waste repository. The 
Commission has reasonable assurance that 
the spent fuel generated by these licensed 
plants will be managed by the licensees in a 
safe manner. Compliance with the NRC 

regulations and any specific license 
conditions that may be imposed on the 
licensees will assure adequate protection of 
the public health and safety. Regulations 
primarily addressing spent fuel storage 
include 10 CFR part 50 for storage at the 
reactor facility and 10 CFR part 72 for storage 
in independent spent fuel storage 
installations (ISFS!s). Safety and 
environmental issues involving such storage 
are addressed in licensing reviews under 
both parts 50 and 72, and continued storage 
operations are audited and inspected by 
NRC. NRC's experience in more than 80 
individual evaluations of the safety of spent 
fuel storage shows Iha t significant releases of 
radioactivity from spent fuel under licensed 
storage conditions are extremely remote. 

Some nuclear power plant operating 
licenses expire before the years 2007-09. For 
technical, economic or other reasons, other 
plants may choose, or be forced to terminate 
opera lion prior to 2007-09 even though their 
operating licenses have not expired. For 
example, the existence of a safety problem 
for a particular plant could prevent further 
operation of the plant or could require plant 
modifications that make continued plant 
operation uneconomic. The licensee. upon 
expiration or termination of its license, may 
be granted (under 10 CFR part 50 or part 72) a 
license to retain custody of the spent fuel for 
a specified term (until repository capacity is 
available and the spent fuel can be 
transferred to DOE under sec. 123 of the 
Nuclear Waste Policy Act of 1982) subject to 
NRC regulations and license conditions 
needed to assure adequate protection of the 
public. Alternatively, the owner of the spent 
fuel, as a last resort, may apply for an interim 
storage contract with DOE, under sec. 135(b) 
of the Act, until not later than 3 years after a 
repository or monitored retrievable storage 
facility is available for spent fuel. For the 
reasons discussed above, the Commission is 
confident that in every case the spent fuel 
generated by those plants will be managed 
safely during the period between license 
expiration or termination and the availability 
of a mined waste repository for disposal. 

Even if a repository does not become 
available until 2025, nothing has 
occurred during the five years since its 
original Decision to diminish the 
Commission's confidence that high-level 
waste and spent fuel will be managed in 
a safe manner until a repository is 
available. The same logic just stated 
continues to apply through the first 
quarter of the twenty-first century. NRC 
regulations remain adequate to assure 
safe storage of spent fuel and 
radioactive high-level waste at reactors, 
at independent spent fuel storage 
installations (ISFSls), and in an MRS 
until sufficient repository capacity is 
available. 

10 CFR 72.42(a) provides for renewal 
of licensed storage at ISFSls for 
additional 20-year periods for interim 
storage, or for additional 40-year periods 
for monitored retrievable storage of 
spent fuel and solidified radioactive 
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high-level waste if an MRS facility is 
constructed, licensed, and operated. 
This would ensure that spent fuel and 
solidified high-level waste, if any were 
to be delivered to an MRS facility, 
would remain in safe storage under NRC 
regulation throughout its storage. The 
Commission has also published for 
public comment a proposed amendment 
to part 72, to issue a general license to 
reactor opera ting licensees to use 
approved spent fuel storage casks at 
reactor sites. If this proposed 
amendment is promulgated, no specific 
part 72 license would be required. 
Operating license holders would register 
with NRC to use approved casks on 
their sites. 

Spent fuel may continue to be stored 
in the reactor spent fuel pool under a 
part 50 "possession only" license after 
the reactor has ceased operating. In 
addition, DOE's policy of disposing of 
the oldest fuel first, as set forth in its 
Annual Capacity Report, makes it 
unlikely that any significant fraction of 
total spent fuel generated will be stored 
for longer than the 30 years beyond the 
expiration of any operating reactor 
license. This expectation, established in 
the Commission's original proceeding, 
continues to be reasonable, even in the 
event that a repository is not available 
until some time during the first quarter 
of the twenty-first century. Even in the 
case of premature shutdowns, where 
spent fuel is most likely to remain at a 
site for 30 years or longer beyond OL 
expiration (see Finding 2, previously 
discussed), the Commission has 
confidence that spent fuel will be safely 
managed until safe disposal is available. 

Until the reactor site has been fully 
decommissioned, and spent fuel has 
been transferred from the utility to DOE 
as required by NRC regulations, the 
licensee remains responsible to NRC. 
Furthermore, under 10 CFR 50.54bb, 
originally issued in final form by the 
Commission with its 1984 Waste 
Confidence Decision, a reactor licensee 
must provide to NRC, five years before 
expiration of an OL, notice of plans for 
spent fuel disposition. Accordingly, the 
Commission concludes that nothing has 
changed since the enactment of the 
Nuclear Waste Policy Act of 1982 and 
the Waste Confidence Decision in 
August 1984 to diminish the 
Commission's "* * * reasonable 
assurance that high-level radioactive 
waste and spent fuel will be managed in 
a safe manner until sufficient repository 
capacity is available * * * ." 

Pursuant to the NWPA, the 
Commission issued in final form 10 CFR 
part 53, "Criteria and Procedures for 
Determining Adequacy of Available 
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Spent Nuclear Fuel Storage Capacity," 
addressing the determination of need, if 
any, for DOE interim storage. No 
applications were received by the June 
30, 1989.NWPA deadline incorporated 
into the Commission's rule, and it seems 
unlikely that any applications will be 
made to NRC for interim storage by 
DOE. Even if NRC were to make an 
exception for a late application, a 
determination must be made before 
January 1, 1990 to comply with the 
NWPA. 

3.B Relevant Issues That Have Arisen 
Since the Commission's Original 
Decision on Finding 3 

Although a DOE facility will not be 
available to enable the Department to 
begin accepting spent fuel in 1998, as 
provided in the contracts under the 
NWPA, the Commission's confidence in 
safe storage is unaffected by any 
potential contractual dispute between 
DOE and spent fuel generators and 
owners as to responsibility for spent 
fuel storage. In the event that DOE does 
not take title to spent fuel by this date, a 
licensee under either 10 CFR part 50 or 
part 72 cannot abandon spent fuel in its 
possession. Further, the Commission 
notes that only two reactors are 
currently scheduled for shutdown before 
2003, DOE's anticipated repository 
startup date. (See Nuclear Regulatory 
Commission 1989 Information Digest, 
NUREG-1350, Vol.1, p.33). To resolve 
any continuing uncertainties, however, it 
would be helpful if DOE and utilities 
and other spent fuel generators and 
owners could reach an early and 
amicable resolution to the question of 
how and when DOE will accept 
responsibility for spent fuel. This would 
facilitate cooperative action to provide 
for a smoothly operating system for the 
ultimate disposition of spent fuel. 

The Commission recognizes that the 
NWPA limitation of 70,000 NTHM for 
the first repository will not provide 
adequate capacity for the total amount 
of spent fuel projected to be generated 
by all currently operating licensed 
reactors. The NWPAA effectively places 
a moratorium on a second repository 
program until 2007-2010. Either the first 
repository must be authorized and able 
to provide expanded capacity sufficient 
to accommodate the spent fuel 
generated, or there must be more than 
one repository. Since Congress 
specifically provided in the NWPAA for 
a first repository, and required DOE to 
return for legislative authorization for a 
second repository, the Commission 
believes that Congress will continue to 
provide institutional support for 
adequate repository capacity. 

The Commission's confidence about 
the availability of repository capacity is 
not affected by the possibility that some 
existing reactor licenses might be 
renewed to permit continued generation 
of spent fuel at these.sites. Because only 
two reactor licenses are scheduled to 
expire before 2003, the impact of license 
renewals (a matter not considered in the 
Commission's 1984 Decision] will have 
no significant effect within the first 
quarter of the twenty-first century on 
scheduling requirements for a second 
repository. Renewals may slightly 
alleviate the need for a second 
repository in the short term, because 
spent fuel storage capacity will be 
expanded for extended storage at these 
reactor sites. Over the longer term, 
renewals might increase spent fuel 
generation well into the latter half of the 
twenty-first century. Nonetheless, 
nothing in this situation diminishes the 
Commission's assurance that safe 
storage will be made available as 
needed. 

In summary, the Commission finds no 
basis for changing the Third Finding in 
its Waste Confidence Decision. The 
Commission continues to find "* * * 
reasonable assurance that high-level 
radioactive waste and spent fuel will be 
managed in a safe manner until 
sufficient repository capacity is 
available to assure the safe disposal of 
all high-level waste and spent fuel." 

Original Finding 4 

The Commission finds reasonable 
assurance that, if necessary, spent fuel 
generated in any reactor can be stored 
safely and without significant 
environmental impacts for at least 30 
years beyond the expiration of that 
reactor's operating license at that 
reactor's spent fuel storage basin, or at 
either onsite or offsite independent 
spent fuel storage installations. 

Proposed Finding 4 

The Commission finds reasonable 
assurance that, if necessary, spent fuel 
generated in any reactor can be stored 
safely and without significant 
environmental impact for at lest 30 
years beyond the licensed lite for 
operation (which may include the term 
of a revised license) of that reactor at its 
spent fuel storage basin, or at either 
onsite or offsite independent spent fuel 
storage installations. 

4.A. Issues Considered in Commission's 
1984 Decision on Finding 4 

In the Commission's discussion of 
Finding 4 in its Waste Confidence 
Decision (49 FR 34658, August 31, 1984) 
section 2.4 "Fourth Commission 
Finding," the Commission said that: 
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Although the Commission has reasonable 
assurance that at least one mined geologic 
repository will be available by the years 
2007--09, the Commission also realizes that for 
various reasons, including insufficient 
capacity to immediately dispose of all 
existing spent fuel, spent fuel may be stored 
in existing or new storage facilities for some 
periods beyond 2007--09. The Commission 
believes that this extended storage will not 
be necessary for any period longer than 30 
years beyond the term of an operating 
license. For this reason, the Commission has 
addressed on a generic basis in this decision 
the safety and environmental impacts of 
extended spent fuel storage at reactor spent 
fuel basins or at either onsite or offsite spent 
fuel storage installations. The Commission 
finds that spent fuel can be stored safely and 
without significant environmental impacts for 
at least 30 years beyond the expiration of 
reactor operating licenses. To ensure that 
spent fuel which remains in storage will be 
managed properly until transferred to DOE 
for disposal, the Commission is proposing an 
amendment to its regulations (10 CFR part 
50). The amendment will require the licensee 
to notify the Commission, five years prior to 
expiration of its reactor operating license, 
how the spent fuel will be managed until 
disposal. 

The Commission's finding is based on the 
record of this proceeding which indicates that 
significant releases of radioactivity from 
spent fuel under licensed storage conditions 
are highly unlikely. It is also supported by the 
Commission's experience in conducting more 
than BO individual safety evaluations of 
storage facilities. 

The safety of prolonged spent fuel storage 
can be considered in terms of four major 
issues: (a) The long-term integrity of spent 
fuel under water pool storage conditions, [b) 
structure and component safety for extended 
facility operation, (c) the safety of dry 
storage, and [d) potential risks of accidents 
and acts of sabotage at spent fuel storage 
facilities. 

For reasons discussed above, the 
Commission arrived at a provisional 
figure of 10 years or more for storage 
(i.e., a 40-year reactor OL span, plus 30 
years or more]. 

The 70-year-plus estimate is supported 
by oral testimony from the nuclear 
industry to the Commission in the 
Waste Confidence Proceeding. (See 
Transcript of Commission Meeting, "In 
the Matter of: Meeting on Waste 
Confidence Proceeding," January 11, 
1982, Washington, DC, pp. 148-160). This 
testimony specifically addressed safety 
issues related to water pool storage of 
spent fuel and supported the position 
that spent fuel could be stored for an 
indefinite period, citing the industry's 
written submittal to the Commission in 
the proceeding. (See "The Capability for 
the Safe Interim Storage of Spent Fuel" 
[Document 4 of 4), Utility Nuclear Waste 
Management Group and Edison Electric 
Institute, July 1980). Some of this 
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material alluded to in the oral testimony 
was subsequently referenced by the 
Commission in its discussion of water 
pool storage issues and its Fourth 
Finding of reasonable assurance that 
spent fuel and high level waste 
" * * * will be managed in a safe 
manner." (See 49 FR 346758 at pp. 
34681-2, August 31, 1984). 

If a reactor with a 40-year initial 
license were to have that license 
renewed for another 30 years, the 
Commission believes that the spent fuel 
generated at that reactor can be safely 
stored for at least several decades past 
the end of the 70-year operating period. 
Adding to these 70 years the expected 
30-year post-OL period during which the 
Commission believes, udner Finding 2, 
that sufficient repository capacity will 
be made available for any reactor's 
spent fuel, the total storage time would 
be about 100 years. 

In making the original Fourth Finding, 
the Commission did not determine that 
for technical or regulatory reasons, 
storage would have to be limited to 70 
years. This is apparent from the 
Commission's use of the words 
" * * * for at least 30 years beyond the 
expiration of that reactor's operating 
license * * * [emphasis added]." 
Similarly, in using the words "at least" 
in its proposed revised Finding Four, the 
Commission is not suggesting 30 years 
beyond the licensed life for operation 
(which may include the term of a 
revised license) represents any technical 
limitation for safe and environmentally 
benign storage. Degradation rates of 
spent fuel in storage, for example, are 
slow enough that it is hard to distinguish 
by degradation alone between spent fuel 
in storage for less than a decade and 
spent fuel stored for several decades. 

The Commission's proposed revised 
Finding here is meant to apply both to 
wet storage in reactor pools and dry 
storage in engineered facilities outside 
the reactor containment building. Both 
dry and wet storage will be discussed in 
detail next. 

Since the original Waste Confidence 
Decision, which found that material 
degradation processes in dry storage 
were well-understood, and that dry­
storage systems were simple, passive, 
and easily maintained, NRC and ISFSI 
operators have gained experience with 
dry storage which confirms the 
Commission's 1984 conclusions. NRC 
staff safety reviews of topical reports on 
storage-system designs, the licensing 
and inspection of storage at two reactor 
sites, and NRC promulgation of the part 
72 amendment for MRS, have 
significantly increased the agency's 
understanding of the confidence in dry 
storage. 

Under NWPA section 218(a), DOE has 
carried out spent fuel storage research 
and development as well as 
demonstration of dry cask storage at its 
Idaho National Engineering Laboratory. 
Demonstration has been carried out for 
metal casks under review or previously 
reviewed by NRC staff. DOE has also 
provided support to utilities in dry 
storage licensing actions (see 
Godlewski, N.Z., "Spent Fuel Storage­
An Update," Nuclear News, Vol. 30, No. 
3, March 1987, pp. 47-52). 

Dry storage of spent fuel has become 
an available option for utilities, with at­
reactor dry storage licensed and 
underway at two sites: The H.B. 
Robinson Steam Electric Plant, Unit 2, in 
South Carolina, and the Surry Nuclear 
Station in Virginia. NRC has received an 
application for dry storage at Duke 
Power Company's Oconee Power 
Station site as well. This application is 
still under review, bu the environmental 
review is completed and an 
environmental assessment and finding 
of no significant impact have been 
issued (see 53 FR 44133, November 1, 
1988). Based on utility statements of 
intent, and projections of need for 
additional storage capacity at reactor 
sites, the NRC staff expects numerous 
applications from utilities over the next 
decade (see "Final Version Dry Cask 
Storage Study," DOE/RW-0220, 
February 1989). 

Since the original Waste Confidence 
finding, the Commission has reexamined 
long-term spent fuel storage in issuing 
an amendment to 10 CFR part 72 to 
address the storage of spent fuel and 
high-level radioactive waste in an MRS, 
as envisioned by Congress in section 141 
of the NWPA. Under the rule, storage in 
an MRS is to be licensed for a period of 
40 years, with the possibility for 
renewal. The Commission determined 
not to prepare an environmental impact 
statement for the proposed amendments 
to 10 CFR part 72, however. (See 53 FR 
31651, p. 31657, August 19, 1988.) An 
environmental assessment and finding 
of no significant impact were issued 
because the Commission found that the 
consequences of long-term storage are 
not significant. The environmental 
assessment for 10 CFR part 72, 
"Licensing Requirements for the 
Indpendent Storage of Spent Fuel and 
High-Level Radioactive Waste," 
NUREG-1092, assessed dry storage of 
spent fuel for a period of 70 years after 
receipt of spent fuel from a reactor: 

The basis chosen for evaluating license 
requirements for the long-term storage of 
spent nuclear fuel and high-level radioactive 
waste in an MRS is an installation having a 
70-year design lifetime and a 70,000 MTU 
storage capability. This assessment focuses 
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on the potential environmental consequences 
for a long-term storage period, a period for 
which the Commission needs to assure itself 
of the continued safe storage of spent fuel 
and high-level radioactive waste and the 
performance of materials of construction. 
This means the reliability of systems 
important to safety needs to be established to 
ensure that long-term storage of spent fuel 
and HLW does not adversely impact the 
environment. 

For example, the staff needs to establish 
that systems, such as concrete shielding, 
have been evaluated to determine how their 
physical properties withstand the 
consequences of irradiation and heal flux for 
about a 70-year period. The Commission 
addressed structure and component safety 
for extended operation for storage of spent 
fuel in reactor water pools in the matter of 
waste confidence rulemaking proceeding. The 
Commission's preliminary conclusion is that 
experience with spent fuel storage provides 
an adequate basis for confidence in the 
continued safe storage of spent fuel for at 
least 30 years after expiration of a plant's 
license. The Commssion is therefore 
confident of the safe storage of spent fuel for 
at least 70 years in water pools at facilities 
designed for a 40-year lifetime. The 
Commission also stated that its authority to 
require continued safe management of spent 
fuel generated by licensed plants protects the 
public and assures them the risks remain 
acceptable. In consideration of the safety of 
dry storage of spent fuel, the Commission's 
preliminary conclusions were that [its] 
confidence in the extended dry storage of 
spent fuel is based on a reasonable 
understanding of the material degradation 
processes, together with the recognition that 
dry storage systems are simpler and more 
readily maintained. In response to Nuclear 
Waste Policy Act of 1982 authorizations, the 
Commission noted; •• * * the Commission 
believes the information above [on dry spent 
fuel storage research and demonstration] is 
sufficient to reach a conclusion on the safety 
and environmental effects of extended dry 
storage. All areas of safety and 
environmental concern [e.g., maintenance of 
systems and components, prevention of 
material degradation, protection against 
accidents and sabotage) have been 
addressed and shown to present no more 
potential for adverse impact on the 
environmental and the public health and 
safety than storage of spent fuel in water 
pools.' At this lime, the Commission is 
confident it can evaluate the long-term 
integrity of material for constructing an 
installation and provide the needed 
assurance for safe storage of spent fuel and 
HLW to establish the licensibility of an MRS 
over extended periods of time. The MRS fuel 
storage concepts discussed here for revision 
of 10 CFR part 72 covers only dry storage 
concepts. [References omitted] 

The Commission believe that its 1984 
Fourth Finding should be changed to 
reflect the environmental assessment in 
the 10 CFR part 72 MRS rulemaking and 
other evidence that spent fuel can be 
stored, safely and without significant 
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environmental impact, for extended 
periods. Although the Commission does 
not beleive storage in excess of a 
century to be likely, with or without an 
MRS, there is the potential for storage of 
spent fuel for times longer than 30 years 
beyond the expiration of an initial, 
extended, or renewed reactor 01, if a 
reactor operating under such a license 
were prematurely shut down. The 
Commission does not, however, see any 
significant safety or environmental 
problems associated with storage for at 
least 30 years after the licensed life for 
operation of any reactor, even if this 
effectively means storage for at least 100 
years, in the case of a reactor with a 70-
year licensed life for operation. 

Under the environmental assessment 
for the MRS rule, the Commission has 
found confidence in the safety and 
environmental insignificance of dry· 
storage of spent fuel for 70 years 
following a period of 70 years of storage 
in spent fuel storage pools. Thus, this 
environmental assessment supports the 
proposition that spent fuel may be 
stored safely and without significant 
environmental impact for a period of up 
to 140 years if storage in spent fuel pools 
occurs first and the period of dry storage 
does not exceed 70 years. 

The Commission has also found that 
experience with water-pool storage of 
spent fuel continues to confirm that pool 
storage is a benign environment for 
spent fuel that does not lead to 
significant degradation of spent fuel 
integrity. Since 1984, utilities have 
continued to provide safe additional 
reactor pool storage capacity through 
reracking, with over 110 such actions 
now completed. The safety of storage in 
pools is widely recognized among 
cognizant professionsls. Specifically, the 
Commission notes one expert's view 
that: 

During the last 40 years there has been 
very positive experience with the handling 
and storing of irradiated fuel in water; thus 
wet storage is now considered a proved 
technology. There is a substantial technical 
basis for allowing spent fuel to remain in wet 
storage for several decades. For the past two 
decades, irradiated Zircaloy-clad fuel has 
been handled and stored in water. There 
continues to be no evidence that Zircaloy­
clad fuel degrades significantly during wet 
storage-this includes: fuel with burnups as 
high as 41,000 MWd/MTU: continuous 
storage of low-burnup fuel for as long as 25 
years; and irradiation of fuel in reactors for 
periods up to 22 years. Cladding defects have 
had little impact during wet storage, even if 
the fuel is uncanned. [References omitted.] 
[See Bailey, W.J. and Johnston, Jr. A.B., et al., 
"Surveillance of LWR Spent Fuel in Wet 
Storage," NP-3765, Electric Power Research 
Institute [EPRI), October 1984, pp. 2-10.] 

This last conclusion has been 
reaffirmed by the same authors, who 
recently wrote: "There continues to be 
no evidence that LWR spent fuel with 
Zircaloy or stainless steel cladding 
degrades significantly during wet 
storage [EPRI 1986; international Atomic 
Energy Agency (IAEA) 1982]." (See 
"Results of Studies on the Behavior of 
Spent Fuel in Storage," Journal of the 
Institute of Nuclear Materials 
Management," Vol. XVI, No. 3, April 
1988, p. 27.IV A). 

In addition to the confidence that the 
spent fuel assemblies themselves will 
not degrade significantly in wet storage, 
there is confidence that the water pools 
in which the assemblies are stored will 
remain safe for extended periods: 

As noted in the recent IAEA world survey, 
the 40 years of positive experience with wet 
storage illustrates that it is a fully-developed 
technology with no associated major 
technological problems. Spent fuel storage 
pools are operated without substantial risk to 
the public or the plant personnel. There is 
substantial technical basis for allowing spent 
fuel to remain in wet storage for several 
decades. Minor, but repairable, problems 
have occured with spent fuel storage pool 
components such as liners, racks, and piping. 
[See Bailey, W.J., and Johnston, Jr., A.B., et 
al., "Surveillance of LWR Spent Fuel in Wet 
Storage," EPRI NP-3765, prepared by Battelle 
Pacific Northwest Laboratories, Final Report, 
October 1984, p. 6-1.] 

The studies just cited support the 
view that rates of uniform corrosion of 
spent fuel cladding in storage pools are 
low over time. Localized corrosion on 
cladding surfaces has also been gradual 
and can be expected to remain so. 
Cladding that has undergone damage 
while in the reactor core has not 
resulted in significant releases of 
radioactivity when stored in pools. 
Furthermore, the operational experience 
accumulated since the 1984 Waste 
Confidence Decision and NRC 
experience in licensing and inspection 
reinforce the conclusions in that 
Decision that wet storage involves a 
relatively benign environment. There are 
no driving mechanisms, such as 
temperature and pressure, to degrade 
storage structures or components or the 
fuel itself, or to spread contamination. 
Degradation mechanisms are gradual 
and well understood; they allow ample 
time for remedial action, including 
repair or replacement of any failing 
systems. This extensive experience 
adequately supports predictions of long­
term integrity of storage basins. 

The Commission also notes the 
endorsement of this basic confidence by 
cognizant professional organizations: 

The American Nuclear Society issued a 
policy statement [ANS 1986] in 1986 
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regarding storage of spent nuclear fuel. The 
statement indicates that continued wet 
storage of spent fuel at nuclear power plant 
sites until the federal government accepts it 
under existing contracts with the utilities is 
safe, economical and environmentally 
acceptable. [See Gilbert, E.R., Bailey, W.J .. 
and Johnston, A.B., "Results of Studies on the 
Behavior of Spent Fuel in Storage," Journal of 
the Institute of Nuclear Materials 
Managemnt, Vol. XVI. No. 3, April 1988, p. 
27.IVA).J 

Thus, supported by the consistency of 
NRC experience with that of others, the 
Commission has concluded that spent 
fuel can be stored safely and without 
significant environmental impact, in 
either wet storage or in wet storage 
followed by dry storage, for at least 100 
years. The Commission considers it 
unlikely, however, that any fuel will 
actually remain in wet storage for 100 
years or even for 70 years. We 
anticipate that, consistent with the 
currently developing trend, utilities will 
move fuel rods out of spent fuel pools 
and into dry storage to make room in 
pools for freshly-discharged spent fuel. 

Although the Commission has 
concluded that reactor spent fuel pools 
can safely be used to store spent fuel for 
100 years, there is no technically 
compelling reason to use them that long. 
If reactor licenses are renewed for as 
long as 30 years, making a total of 70 
years of operation, it will be necessary 
to store the spent fuel discharged at the 
end of the reactor's operation in a spent 
fuel pool for several years to allow for 
radioactive decay and thermal cooling. 
After this period, the fuel could be 
placed in dry storage and the spent fuel 
pool decommissioned. Thus, for most 
reactors, the most likely maximum 
period of storage will be well within the 
extended 30-year post-operational 
period under the Commission's 
proposed revision to Finding 4. 
Moreover, considering that under 
certain conditions spent fuel can be 
stored safely and without significant 
environmental impacts for up to 140 
years, the Commission believes there is 
ample basis for confidence in storage for 
at least 100 years. 

In its 1984 Waste Confidence 
Decision, the Commission also 
concluded that "there are no significant 
additional non-radiological impacts 
which could adversely affect the 
environment if spent fuel is stored 
beyond the expiration of operating 
licenses for reactors" (see 49 FR 34658 at 
p. 34686, August 31, 1984). The 
Commission did not find anything to 
contradict this conclusion in its 1988 
rulemaking amending 10 CFR part 72 for 
long-term spent fuel and high-level 
waste storage at an MRS: 
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In August 1984, the NRC published an 
environmental assessment for this proposed 
revision of part 72 NUREG-1092, 
'Environmental Assessment for 10 CFR part 
72, Licensing Requirements for the 
Independent Storage of Spent Fuel and High­
Level Radioactive Waste.' NUREG-1092 
discusses the major issues of the rule and the 
potential impact on the environment. The 
findings of the environmental assessment are 
'[1) past experience with water pool storage 
of spent fuel establishes the technology for 
long-term storage of spent fuel without 
affecting the health and safety of the public, 
(2) the proposed rulemaking to include the 
criteria of 10 CFR part 72 for storing spent 
nuclear fuel and high-level radioactive waste 
does not significantly affect the environment, 
(3) solid high-level waste is comparable to 
spent fuel in its heat generation and in its 
radioactive material content on a per metric 
ton basis, and (4) knowledge of material 
degradation mechanisms under dry storage 
conditions and the ability to institute repairs 
in a reasonable manner without endangering 
the health [and safety] of the public shows 
dry storage technology options do not 
significantly impact the environment.' The 
assessment concludes that, among other 
things, there are no significant environmental 
impacts as a result of promulgation of these 
revisions of 10 CFR part 72. 

Based on the above assessment, the 
Commission concludes that the rulemaking 
action will not have a significant incremental 
environmental impact on the quality of the 
human environment. [53 FR 31651 at pp. 
31657-31658, August 19, 1988.] 

Thus, the 1988 amendments to 10 CFR 
part 72 provide the basis for the 
Commission to conclude that the 
environmental consequences of long­
term spent fuel storage, including non­
radiological impacts, are not significant. 

Finally, no considerations have arisen 
to affect the Commission's confidence 
since 1984 that the possibility of a major 
accident or sabotage with offsite 
radiological impacts at a spent-fuel 
storage facility is extremely remote. 
NRC has recently reexamined reactor 
pool storage safety in two studies, 
"Seismic Failure and Cask Drop 
Analyses of the Spent Fuel Pools at Two 
Representative Nuclear Power Plants" 
[NUREG/CR-5176) and "Beyond Design 
Basis Accidents in Spent Fuel Pools" 
(NUREG-1353). These studies reaffirmed 
that there are no safety considerations 
that justify changes in regulatory 
requirements for pool storage. Both wet­
and dry-storage activities have 
continued to be licensed by the 
Commission. In its recent rulemaking 
amending 10 CFR part 72 to establish 
licensing requirements for an MRS, the 
Commission did choose to eliminate an 
exemption regarding tornado missile 
impact"* * * to assure designs 
continue to address maintaining 
confinement of particulate material." (53 
FR 31651, p. 31655, August 19, 1988). 

However, NRC staff had previously 
considered tornado missile impacts in 
safety reviews of design topical reports 
and in licensing reviews under 10 CFR 
part 72. 

4.B. Relevant Jssues•That Have Arisen 
Since the Commission's Original 
Decision on Finding 4 

In its original Finding 4, the 
Commission found reasonable 
assurance of safe storage without 
significant environmental impacts for at 
least 30 years beyond reactor 01 
expiration. Delays and uncertainties in 
the schedule for repository availability 
since the 1984 Decision have convinced 
the Commission to allow some margin 
beyond the scheduled date for 
repository opening currently cited by 
DOE. As noted in Finding 2, the 
Commission has reasonable assurance 
that at least one repository will be 
available within the first quarter of the 
twenty-first century. For all currently 
operating reactors, this would still be 
within the period of 30 years from 
expiration of their OLs, which the 
Commission previously found to be the 
minimum period for which spent fuel 
storage could be considered safe and 
without significant environmental 
impact. 

Under the NWPA as amended, DOE is 
authorized to dispose of up to 70,000 
MTI--IM in the first repository before 
granting a construction authorization for 
a second. Under existing licenses, 
projected spent fuel generation could 
exceed 70,000 MTI--IM as early as the 
year 2010. Possible extensions or 
renewals of OLs also need to be 
considered in assessing the need for and 
scheduling the second repository. It now 
appears that unless Congress lifts the 
capacity limit on the first repository­
and unless this repository has the 
physical capacity to dispose of all spent 
fuel generated under both the original 
and extended or renewed licenses-it 
will be necessary to have at least one 
additional repository. Assuming here 
that the first repository is available by 
2025 and has a capacity on the order of 
70,000 MTHM, additional disposal 
capacity would probably not be needed 
before about the year 2040 to avoid 
storing spent fuel at a reactor for more 
than 30 years after expiration of reactor 
OLs. 

Although action on a second 
repository before the year 2007 would 
require Congressional approval, the 
Commission believes that Congress will 
take the necessary action if it becomes 
clear that the first repository site will 
not have the capacity likely to be 
needed. If DOE were able to address the 
need for a sec"ond repository earlier, for 
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example by initiating a survey for a 
second repository site by the year 2000, 
DOE might be able to reduce the 
potential requirement for extended 
spent fuel storage in the twenty-first 
century. The Commission does not, 
however, find such action necessary to 
conclude that spent fuel can be stored 
safely and without significant 
environmental impact for extended 
periods. 

The potential for generation and 
onsite storage of a greater amount of 
spent fuel as a result of the renewal of 
existing OLs does not affect the 
Commission's findings on environmental 
impacts. In Finding 4, the Commission 
did not base its determination on a 
specific number of reactors and amount 
of spent fuel generated. Rather, the 
Commission took note of the safety of 
spent fuel storage and lack of 
environmental impacts overall, noting 
that individual actions involving such 
storage would be reviewed. In the event 
there were applications for renewal of 
existing reactor OLs, each of these 
actions would be subject to safety and 
environmental reviews, with subsequent 
issuance of an environmental 
assessment or environmental impact 
statement, which would cover storage of 
spent fuel at each reactor site during the 
period of the renewed license. 

The Commission also notes that the 
amount of spent fuel expected to be 
discharged by reactors has continued to 
decline significantly, a trend already 
noted in the Commission's discussion of 
its Finding 5 (49 FR 34658 at p. 34687, 
August 31, 1984). At the time of the 
Commission's decision, "* * * the 
cumulative amount of spent fuel to be 
disposed of in the year 2000 [was] 
expected to be 58,000 metric tons of 
uranium" [see "Spent Fuel Storage 
Requirements" (Update of DOE/RL-82-
17) DOE/RL-83-1, January, 1983). 
Today, that figure has declined to 40,384 
11!-etric tons [see "Spent Fuel Storage 
Requirements" (DOE/RL-88-34), 
October 1988, p. A. 17). Thus, the 
amount of spent fuel considered likely to 
be discharged by the year 2000 in the 
Commission's 1984 decision will not be 
attained until well into the second 
decade of the twenty-first century, if 
then. 

The Commission believes that its 1984 
Finding 4 should be revised to 
acknowledge the possibility and assess 
the safety and environmental impacts of 
extended storage for periods longer than 
70 years. The principal reasons for this 
proposed revision are that: (1) The long­
term material and system degradation 
effects are well understood and known 
to be minor; (2) the ability to maintain 
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the system is assured; and (3) the 
Commission maintains regulatory 
authority over any spent fuel storage 
installation. 

On the basis of experience with wet 
and dry spent fuel storage and related 
rulernaking and licensing actions, the 
Commission concludes that spent fuel 
can be safely stored without significant 
environmental impact for at least 100 
years, if necessary. Therefore, the 
Commission proposes to revise its 
original Fourth Finding thus: "The 
Commission finds reasonable assurance 
that, if necessary, spent fuel generated 
in any reactor can be stored safely and 
without significant environmental 
impacts for at least 30 years beyond the 
licensed life for operation (which may 
include the term of a revised license] of 
that reactor at its spent fuel storage 
basin, or at either onsite or offsite 
independent spent fuel storage 
installations." 

Original Finding 5 

The Commission finds reasonable 
assurance that safe independent onsite 
spent fuel storage or offsite spent fuel 
storage will be made available if such 
storage capacity is needed. 

Proposed Finding 5 

Sarne as above. 

5.A. Issues Considered in Commission's 
1984 Decision on Finding 5 

In its discussion of Finding 5 of its 
Waste Confidence Decision (49 FRN 
34658, August 31, 1984), the Commission 
said that: 

The technology for independent spent fuel 
storage installations, as discussed under the 
fourth Commission Finding, is available and 
demonstrated. The regulations and licensing 
procedures are in place. Such installations 
can be constructed and licensed within a 
five-year time interval. Before passage of the 
Nuclear Waste Policy Act of 1982 the 
Commission was concerned about who, if 
anyone, would take responsibility for 
providing such installations on a timely basis. 
While the industry was hoping for a 
government commitment, the Administration 
had discontinued efforts to provide those 
storage facilities. * * * The Nuclear Waste 
Policy Act of 1982 establishes a national 
policy for providing storage facilities and 
thus helps to resolve this issue and assure 
that storage capacity will be available. 

Prior to March 1981, the DOE was pursuing 
a program to provide temporary storage in 
off-site, or away-from-reactor [AFR]. storage 
installations. The intent of the program was 
to provide flexibility in the national waste 
disposal program and an alternative for those 
utilities unable to expand their own storage 
capacities. 

Consequently, the participants in this 
proceeding assumed that, prior to the 
availability of a repository, the Federal 
government would provide for storage of 

spent fuel in excess of that which could be 
stored at reactor sites. Thus, it is not 
surprising that the record of this proceeding 
prior to the DOE policy change did not 
indicate any direct commitment by the 
utilities to provide AFR storage. On March 27, 
1981, DOE placed in the record a letter to the 
Commission stating its decision 'to 
discontinue its efforts to provide Federal 
government-owned or controlled away-from­
reactor storage facilities.' The primary 
reasons for the change in policy were cited as 
new and lower projections of storage 
requirements and lack of Congressional 
authority to fully implement the original 
policy. 

The record of this proceeding indicates a 
general commitment on the part of industry to 
do whatever is necessary to avoid shutting 
down reactors or derating them because of 
filled spent fuel storage pools. While 
industry's incentive for keeping a reactor in 
operation no longer applies after expiration 
of its operating license, utilities possessing 
spent fuel are required to be licensed and lo 
maintain the fuel in safe storage until 
removed from the site. Industry's response to 
the change in DOE's policy on federally­
sponsored away-from-reactor (AFR) storage 
was basically a commitment to do what is 
required of it, with a plea for a clear 
unequivocal Federal policy. * * * The 
Nuclear Waste Policy Act of 1982 has now 
provided that policy. 

The Nuclear Waste Policy Act defines 
public and private responsibilities for spent 
fuel storage and provides for a limited 
amount of federally-supported interim 
storage capacity. The Act also includes 
provisions for monitored retrievable storage 
facilities and for a research development and 
demonstration program for dry storage. The 
Commission believes that these provisions 
provide added assurance that safe 
independent onsite or offsite spent fuel 
storage will be available if needed. 
[References omitted] 

The policy set forth in the NWPA 
regarding interim storage remains in 
place. Therefore, the Commission's 
confidence remains unchanged. The 
only policy change affecting storage 
involves long-term storage in an MRS. 
The NWPAA sets schedule restrictions 
on an MRS by trying it to the repository 
siting and licensing schedule. These 
restrictions effectively delay 
implementation of an MRS. 
Consequently, its usefulness in 
providing storage capacity relief to 
utilities is likely to be lost. 

Although the Commission's 
confidence in its 1984 Decision did not 
depend on the availability of an MRS 
facility, the possibility of such a facility, 
as provided for in the NWPA, was one 
way in which needed storage could be 
made available. The NWPAA makes an 
MRS facility less likely by linking it to 
repository development. The potential 
impact of the decreased likelihood of an 
MRS on the Commission's confidence is, 
however, more than compensated for by 
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operational and planned spent fuel pool 
expansions and dry-storage investments 
by utilities themselves-developments 
that had not been made operational at 
the time of the original Waste 
Confidence Decision. Consequently, the 
statutory restrictions that may make an 
MRS ineffective for timely storage 
capacity relief are of no consequence for 
the Commission's finding of confidence 
that adequate storage capacity will be 
made available if needed. 

Although the NWPAA limits the 
usefulness of an MRS by linking its 
availability to repository development, 
the Act does provide authorization for 
an MRS facility. The Commission has 
remained neutral since its 1984 Waste 
Confidence Decision with respect to the 
need for authorization of an MRS 
facility. The Commission does not 
consider the MRS essential to protect 
public health and safety. If any offsite 
storage capacity is required, utilities 
may make application for a license to 
store spent fuel at a new site. 
Consequently, while the NWPAA 
provision does affect MRS development 
and therefore can be said to be limiting, 
the Commission believes this should not 
affect its confidence in the availability 
of safe storage capacity. 

5.B. Relevant Issues That Have Arisen 
Since the Commission's Original 
Decision on Finding 5 

DOE will not be able to begin 
operation of a repository before 2003 
under current plans, and operation 
might begin somewhat later. Given 
progress to date on an MRS, the link 
between MRS facility construction and 
repository construction authorization 
established by the NWPAA, and the 
absence of other concrete DOE plans to 
store the spent fuel, it seems unlikely 
that DOE will meet the 1998 deadline for 
taking title to spent fuel. (Under section 
302(a)(5)(B] of the NWPA, "* * * the 
Secretary, beginning not later than 
January 31, 1998, will dispose of the 
high-level radioactive waste or spent 
nuclear fuel [ subject to disposal 
contracts].") This potential problem 
does not, however, affect the 
Commission's confidence that storage 
capacity will be made available as 
needed. 

The possibility of a dispute between 
DOE and utilities over the responsibility 
for providing spent fuel storage will not 
affect the public health and safety or the 
environment. Uncertainty as to 
contractual responsibilities raises 
questions concerning: (1) Who will be 
responsible; (2) at what point in time 
responsibility for the spent fuel will be 
transferred; (3) how the fuel will be 
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managed; (4) how the transfer of 
management responsibility from the 
utilities to DOE will take place; and (5) 
how the cost of DOE storage might 
differ, if at all, from utility storage. 
Utilities possessing spent fuel in storage 
under NRC licenses cannot abrogate 
their safety responsibilities, however. 
Until DOE can safely accept spent fuel, 
utilities or some other licensed entity 
will remain responsible for it. If DOE 
and the utilities can amicably resolve 
their respective responsibilities for spent 
fuel storage in the interest of efficient 
and effective administration of the 
overall waste management system, 
including the Nuclear Waste Fund, NRC 
would gain added confidence in the 
institutional arrangements for spent fuel 
management (see also Finding 3 on this 
issue). 

Estimates of the amount of spent fuel 
generated have continued to decline. At 
the time of the Commission's Decision, 
the Commission cited in Finding 5 the 
cumulative figure of 58,000 metric tons 
uranium of spent fuel generated in the 
year 2000 (See 49 FR 34658, p. 34697, 
August 31, 1984.) More recently, DOE 
estimated 40,384 metric tons (See "Spent 
Fuel Storage Requirements," DOE/RL-
88-34, October 1988, p. A. 17). Although 
estimates may show an increase at 
some date well into the twenty-first 
century if licenses of some reactors are 
renewed or extended, this possibility 
does not affect the Commission's 
confidence in the availability of safe 
storage capacity until a repository is 
operational. The industry has made a 
general commitment to provide storage 
capacity, which could include away­
from-reactor (AFR) storage capacity. To 
date, however, utilities have sought to 
meet storage capacity needs at their 
respective reactor sites. Thus, a new 
industry application for AFR storage 
remains only a potential option, which 
currently seems unnecessary and 
unlikely. 

Utilities have continued to add 
storage capacity by reracking spent fuel 
pools, and NRC expects continued 
reracking where it is physically possible 
and represents the least costly 
alternative. Advances in dry-storage 
technologies and utility plans both have 
a positive effect on NRC's confidence. 
At the time the Commission reached its 
original findings, dry storage of LWR 
spent fuel was, as yet, unlicensed under 
10 CFR Part 72, and DOE's dry-storage 
demonstrations in support of dry-cask 
storage were in progress at the Idaho 
National Engineering Laboratory (INEL). 

Today, DOE's demonstration efforts 
have been successful (See Godlewski, N. 
Z., "Spent Fuel Storage-An Update," 

Nuclear News, Vol. 30, No. 3 March 
1987, pp. 47-52, at p. 47.) Dry storage has 
been licensed at two reactor sites, and a 
third application is under review. Dry 
cask storage is licensed at Virginia 
Electric Power Company's Surry Power 
Station site (see License, SNM 2501 
under Docket No. 72-2), and dry­
concrete module and stainless-steel 
canister storage is licensed at Carolina 
Power and Light Company's (CP&L's) H. 
B. Robinson, Unit 2, site (see License 
SNM 2502, under Docket No. 72-3). An 
application is under review for a similar 
modular system at Duke Power 
Company's Oconee Nuclear Station site 
(See Letter to Director, Division of Fuel 
Cycle and Material Safety, NRC, from 
Hal B. Tucker, Duke Power Company, 
dated March 31, 1988, under Docket No. 
72-4). A new application has been 
received in 1989 for CP&L's Brunswick 
site, and another is expected in 1989 for 
the Baltimore Gas and Electric 
Company's Calvert Cliffs site. 
Applications are also expected for 
CP&L's Robinson 2 site (at another 
onsite location to allow for greater 
storage capacity), Wisconsin Electric 
Power Company's Point Beach site, and 
Consumer Power's Palisades site. The 
Tennessee Valley Authority has 
indicated that it will apply for its 
Sequoyah plant site. 

Thus, the successful demonstration by 
DOE of dry cask technology for various 
cask types at INEL, utilities' actions to 
forestall spent fuel storage capacity 
shortfalls, and the continuing sufficiency 
of the licensing record for the 
Commission to authorize increases in at­
reactor storage capacity all strengthen 
the Commission's confidence in the 
availability of safe and environmentally 
sound spent fuel storage capacity. 

Renewal of reactor OLs will involve 
consideration of how additional spent 
fuel generated during the extended term 
of the license will be stored onsite or 
offsite. There will be sufficient time for 
construction and licensing of any 
additional storage capacity needed. 

In summary, the Commission finds no 
basis to change fhe Fifth Finding in its 
Waste Confidence Decision. Changes by 
the NWPAA, which lessen the 
likelihood of an MRS facility, and the 
potential for some slippage in repository 
availability to the first quarter of the 
twenty-first century (see our discussion 
of Finding 2) are more than offset by the 
continued success of utilities in 
providing safe at-reactor-site storage 
capacity in reactor pools and their 
progress in providing independent onsite 
storage. Therefore, the Commission 
continues to find"* * * reasonable 
assurance that safe independent onsite 
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spent fuel storage or offsite spent fuel 
storage will be made available if such 
storage is needed." 

Dated at Rockville, Maryland. this 25th day 
of September, 1989. 

For the Nuclear Regulatory Commission. 
John C. Hoyle, 
Assistant Secretary of the Commission. 
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10 CFR Part 51 

RIN 3150-AD41 

Clarifying Amendment Relating to 
Enforcement Activities 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission (NRC) is amending its 
environmental regulations to make clear 
that the provision excluding NRC 
enforcement activities from the 
requirements of the National 
Environmental Policy Act of 1969, as 
amended, not only encompasses formal 
enforcement actions but also 
encompasses informal administrative 
mechanisms relating to enforcement 
such as bulletins, information notices, 
generic letters, notices of deviation, 
notices of nonconformance and 
confirmatory action letters. This minor 
amendment will help to clarify the 
manner in which this provision will be 
applied. 

EFFECTIVE DATE: October 26, 1989. 

FOR FURTHER INFORMATION CONTACT: 
Stuart A. Treby, Assistant General 
Counsel for Rulemaking and Fuel Cycle, 
U.S. Nuclear Regulatory Commission, 
Washington, DC 20555; Telephone (301) 
492-1636. 

SUPPLEMENTARY INFORMATION: On 
March 12, 1984 (49 FR 9352), the 
Commission promulgated final 
regulations implementing section 102(2) 
of the National Environmental Policy 
Act of 1969, as amended, (NEPA) in a 
manner which is consistent with the 
NRC's domestic licensing and related 
regulatory authority. These regulations, 
10 CFR part 51, subpart A, reflect the 
Commission's policy of developing 
regulations voluntarily subject to certain 
conditions to take account of the 
regulations of the Council on 
Environmental Quality (CEQJ 
implementing the procedural provisions 
of NEPA. Section 51.14[b) of the NRC 
regulations adopts certain definitions 
used in the CEQ regulations. These 
definitions include the definition of 
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"Major Federal action" in 40 CFR 
1508.18. 1 As this definition makes clear, 
for NEPA purposes, the term "Major 
Federal action" does not include 
"* * * bringing judicial or 
administrative civil or criminal 
enforcement actions * * * ." This 
portion of the CEQ definition of "Major 
Federal action" is highlighted in § 51.10 
of the Commission's regulations which 
addresses the purpose and scope of 
NRC's regulations implementing section 
102(2) of NEPA and states in paragraph 
[d): 

(d) Commission actions initiating or 
rel a ting to administra live or judicial civil or 
criminal enforcement actions or proceedings 
are not subject to section 102(2) of NEPA. 
These actions include issuance of notices, 
orders, and denials of requests for action 
pursuant to subpart B of part 2 of this 
chapter, and matters covered by part 15 and 
160 of this chapter. 

Although the Commission's 
regulations make clear that enforcement 
matters are not subject to the NEPA 

· process, there has been some 
uncertainty as to whether certain types 
of informal administrative actions used 
by the NRC staff as an adjunct to the 
Commission's formal enforcement 

1 40 CFR 1506.18 states: " 'Major Federal action' 
includes actions with effects that may be major and 
which are potentially subject to Federal control and 
responsibility. Major reinforces but does not have a 
meaning independent of significantly(§ 1508.27). 
Actions include the circumstance where the 
responsible officials fail to act and that failure to 
act is reviewable by courts or administrative 
tribunals under the Administrative Procedure Act or 
other applicable law as agency action. 

"[a) Actions include new and continuing 
activities, including projects and programs entirely 
or partly financed, assisted, conducted, regulated, or 
approved by federal agencies; new or revised 
agency rules, regulations, plans, policies, or 
procedures; and legislative proposals [ § § 1506.8, 
1508.17). Actions do not include funding assistance 
solely in the form of general revenue sharing funds, 
distributed under the State and Local Fiscal 
Assistance Act of 1972, 31 U.S.C. 1221 et seq., with 
no Federal agency control over the subsequent use 
of such funds. Actions do not include bringing 
judicial or administrative civil or criminal 
enforcement actions. 

"[b) Federal actions tend to fall within one of the 
following categories: 

"[1) Adoption of official policy, such as rules, 
regulations, and interpretations adopted pursuant to 
the Administrative Procedure Act, 5 U.S.C. 551 et 
seq.; treaties and international conventions or 
agreements; formal documents establishing an 
agency's policies which will result in or 
substantially alter agency programs. 

"[2) Adoption of formal plans, such as official 
documents prepared or approved by federal 
agencies which guide or prescribe alternative uses 
of federal resources, upon which future agency 
actions will be based. 

"[3) Adoption of programs, such as a group of 
concerted actions to implement a specific policy or 
plan; systematic and connected agency decisions 
allocating agency resources to implement a specific 
statutory program or executive directive. 

"[4) Approval of specific projects, such as 
construction or management activities located in a 
defined geographic area. Projects include actions 
approved by permit or other regulatory decision as 
well as federal and federally assisted activities." 

mechanisms, which include the issuance 
of orders pursuant to 10 CFR part 2, 
subpart B, are intended to be included 
within the scope of 10 CFR 51.10[d). See 
10 CFR part 2, Appendix C, General 
Statement of Policy and Procedure for 
NRC Enforcement ~ctions, section V.H. 
These informal administrative actions 
include, among others, various written 
notices such as bulletins, information 
notices, generic letters, notices of 
deviation or non-conformance and 
confirmatory action letters. As use of 
the word "include" in the second 
sentence of§ 51.10[d) makes clear, 
§ 51.10(d) does not purport to provide a 
comprehensive list of Commission 
activities relating to enforcement. The 
types of enforcement actions mentioned 
were intended to be only illustrative. 

As described in the Commission's 
General Statement of Policy on 
Enforcement, "Confirmatory Action 
Letters are letters confirming a 
Jicensee's or a vendor's agreement to 
take certain actions to remove 
significant concerns about health and 
safety, safeguards, or the environment." 
A confirmatory action letter is an 
informal enforcement tool issued by the 
NRC staff pursuant to 10 CFR part 2, 
Appendix C, V, H, 3. The letter 
memorializes commitments made by the 
licensee to the NRC staff that the 
licensee will take certain specific 
actions with regard to a facility. 

The NEPA status of such informal 
tools, including resumption of plant 
operation, was not explicitly addressed 
in § 51.10 since the Commission 
believed, as it argued in Commonwealth 
of Massachusetts v. United States 
Nuclear Regulatory Commission, No. 
88--2211, that such informal enforcement 
tools did not involve agency action. 
However, in that case the First Circuit 
Court of Appeals concluded that 
resumption of operation of the Pilgrim 
facility, after an extended shutdown for 
corrective actions reflected in a 
Confirmatory Action Letter, involved 
NRC action to reinstate the license. The 
Court went on to uphold the NRC 
actions against related challenges. The 
case did not raise and the Court did not 
address any NEPA related issues. 

Licensee actions undertaken 
voluntarily, as documented in a 
confirmatory action letter, are generally 
directed to restoring compliance with 
NRC regulations, thereby enabling the 
licensee to resume licensed activities. 
Consequently, the only environmental 
effects of the licensee's voluntary 
actions to reestablish that licensed 
activities will be undertaken in 
accordance with the license are those 
evaluated at the time the facility or 
activity was licensed and assessed in 
the NRC Environmental Impact 
Statement prepared in connection with 
the initial issuance of the license and in 
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subsequent environmental evaluations 
in connection with license amendments. 
The environmental effects of NRC 
activities associated with the 
supervision of such licensee actions, 
including NRC approval and supervision 
of the licensee's subsequent resumption 
of licensed activities are the same and 
do not require additional environmental 
review. 

Although the Commission did not 
intend§ 51.10(d) of its NEPA regulations 
to be read as if it applied exclusively to 
the types of enforcement activities 
specifically enumerated therein, it 
recognizes that clarification would be 
helpful. Accordingly, the Commission is 
promulgating this final rule. 

It should be clearly understood that it 
has always been contemplated, under 
§ 51.10(d), that when licensee actions to 
remediate the matters underlying the 
enforcement action have been 
completed to the satisfaction of the 
Commission, the conditions of operation 
previously reviewed in an 
environmental context will be restored. 
Accordingly, when the NRC authorizes 
licensed activities to resume, no 
additional environmental review 
pursuant to NEPA or the Commission's 
regulations is needed. If it should be 
necessary for the licensee to obtain a 
license amendment to restore 
compliance with the Commission's 
safety requirements in order to satisfy 
the concerns underlying the enforcement 
action, any environmental effects 
associated with issuance of the license 
amendment would either be addressed 
in an Environmental Assessment or 
iencompassed by a categorical exclusion 
:under 10 CFR 51.22[c). In this way, 
)appropriate consideration of any 
lenvironmental impact would be assured. 
; Because this amendment is merely 
,clarifying and interpretative in nature, 
.relates solely to matters of agency 
·practice and does not involve a 
significant question of policy, good 
cause exists for omitting notice of 
proposed rulemaking and public 
:procedures thereon as unnecessary and 
·for making the amendment effective 
upon publication in the Federal Register 
;without the customary thirty day notice. 

Environmental Impact: Categorical 
·Exclusion 

The NRC has determined that this 
:final rule is the type of action described 
:in categorical exclusion 10 CFR 
,51.22[c)[2). Therefore, neither an 
,environmental impact statement nor an 
environmental assessment has been 
;prepared for this final regulation. 

Paperwork Reduction Act Statement 

This final rule contains no new or 
,amended information collection 
requirements and therefore is not 
subject to the requirements of the 
Paperwork Reduction Act of 1980 (44 
U.S.C. 3501 et seq.). 
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Regulatory Analysis 

Questions have arisen as to whether 
10 CFR 51.lO(d), which excludes 
Commission actions relating to 
enforcement from the NEPA process, 
encompasses informal administrative 
actions such as those described in 
section V.H. of the Commission's 
General Statement of Policy and 
Procedure for NRC Enforcement 
Actions, 10 CFR part 2, Appendix C, i.e., 
bulletins, information notices, generic 
letters, notices of deviation or 
nonconformance and confirmatory 
action letters. Section 51.10(d) of the 
Commission's regulations is not limited 
to a portion of the Commission's 
enforcement activities but is all­
inclusive. The NRC staff has a need to 
assure a uniform understanding of the 
scope of actions encompassed by this 
regulation. This rule change revising the 
text of§ 51.lO(d) to make clear that it 
applies to the entire spectrum of the 
Commission's enforcement activities is 
the appropriate means to achieve this 
end. 

Backfit Analysis 

The NRC has determined that the 
backfit rule, 10 CFR 50.109, does not 
apply to this final rule because this 
amendment to 10 CFR 51.10(d) does not 
contain any provisions which impose 
backfits as defined in 10 CFR 
50.109[a)(l) and therefore a backfit 
analysis is not required. 

List of Subjects in 10 CFR Part 51 

Administrative practice and 
procedure, Environmental impact 
statement, Nuclear materials, Nuclear 
power plants and reactors, Reporting 
and recordkeeping requirements. 

For the reasons set forth in the 
preamble and under the authority of the 
Atomic Energy Act of 1954, as amended, 
the Energy Reorganization Act of 1974, 
as amended, the National 
Environmental Policy Act of 1969, as 
amended, and 5 U.S.C. 552 and 533, the 
NRC is adopting the following 
amendment to 10 CFR part 51: 

54 FR 50735 
Published 12/11 /89. 

Early Site Permits; Standard Design 
Certifications; and Combined Licenses 
for Nuclear Power Reactors; Correction 

See Part 52 Statements of Consideration 

54 FR 53312 
Published 12/28/89. 
Effective 12/28/89 

Statement of Organization and General 
Information; Minor Amendments 

See Part 1 Statements of Consideration 

55 FR 38472 
Published 9/18/90 
Effective 1 0/18/90 

10 CFR Part 51 

RIN 3150·AD26 

Consideration of Ehvlronmental 
Impacts of Temporary Storage of 
Spent Fuel Alter Cessation of Re:1ctor 
Operation 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

·-----
SUMMARY: The Nuclear Reguh1tory 
Commission is revising its generic 
determinations on the timing of 
availability of a geologic repository for 
commercial high-level radioactive waste 
and spent fuel and the environmental 
impacts of storage of spent fuel at 
reactor sites after the expiration of 
reactor operating licenses. These 
revisions reflect findings of the 
Commission reached in a five-year 
update and supplement to its 1984 
"Waste Confidence" rulemaking 
proceeding, which are published 
elsewhere in this issue of the Federal 
Register. The Commission now finds 
that spenl fuel generated in any reactor 
can be stored safely and without 
significant environmental impacts in 
reactor facility storage pools or 
independent spent fuel storage 
installations located at reactor or away­
from-reactor sites for at least 30 years 
beyond the licensed life for operation 
[which may include the term of a 
revised or renewed license). Further, the 
Commission believes there is reasonable 
assurance that at least one mined 
geologic repository will be available 
within the first quarter of the twenty­
first century, and sufficient repository 
capacity will be available within 30 
years beyond the licensed life for 
operation of any reactor to dispose of 
the commercial high-level waste and 
spent fuel originating in such reactor 
and generated up to that time. 
EFFECTIVE DATE: October 16, 1990. 
FOR FURTHER INrORMATION CONTACT: 
John P. Roberts, Office of Nuclear 
Material Safety and Safeguards, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555, telephone: (301) 
492-0608. 
SUPPLEMENTARY INFORMATION: 

Background 

In 1984, the Commission conclm!ed a 
generic rulemaking proceeding, the 
"Waste Confidence" proceeding, to 
reassess its degree of confidence that 
radioactive wastes produced by nuclear 
facilities will be safely disposed of, to 
determine when any such disposal 
would be available, and whether such 
wastes can be safely stored until they 
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are safely disposed of. The Comm•Gsion 
found that there was reasonable 
assurance that one or more min•'ri 
geologic repositories for com·ni.~t::id 
h:gh-level radioactive waste an..: r.p,,r..t 
fuel will be available by 2007-200S. 
However, some reactor operating 
licenses might expire without being 
renewed or some reactors might be 
11crmanently shut down prior to this 
pi1·,od. Since independent spent fuel 
storuge installntions had not yet been 
extensively developed, there was a 
probability that some onsite spent fuel 
storage after license expiration might be 
necessary or appropriate. In addition, 
the possibility existed that spent fuel 
might be stored in existing or new 
storage facilities for some period beyond 
2007-2009. The Commission also found · 
that the licensed storage of spent.fuel for 
at least JO years beyond the reactor 
operating license expiration either at or 
away from the reactor site was feasible, 
safe. and would not result in a 
significant impact on the environment. 

Consequently, the Commission 
adopted e rule, codified in 10 CFR 51.23, 
providing that the environmental 
impacts of at-reactor storage after the 
tennination of reactor operating licenses 
need not be considered in Commission 
proceedings related to issuance or 
amendment of a reactor operating 
license. The same safety and 
environmental considerations applied to 
fuel storage installations licensed wider 
part 72 as for storage in reactor basins. 
Accordingly, the rule also provided that 
the environmental impacts of spent fuel 
storage at independent spent fuel 
storage installations for the period 
following expiration of the installation 
storage license or amendment need not 
be considered in proceedings related to 
issuance or amendment of a storage 
installation license. 

Amendment to Part 51 
At the time of issuance of its Waste 

Confidence decision and the adoption of 
10 CFR 51.23, the Commission also 
announced that while it believed that it­
could, with reasonable assurance, reach 
favorable conclusions of confidence, it 
also recognized that significant 
unexpected events might affect its 
decision. 

Consequently, the Commission stated• 
that it would "review its conclusions on· 
waste confidence should significant and 
pertinent unexpected events occur, or at 
least every 5 years until a repository for 
high-level radioactive waste and spent 
fuel is available." The Commission has 
now completed a five-year review of its . 
earlier findings. A description of this 
review end the supplement and update 
to the earlier findings is announced 
elsewhere in this issue. As a result of 
this review, the Commission is 
modifying two of its earlier findings as 
follows: 



PART 51 STATEMENTS OF CONSIDERATION 

·n,e Commission finds reasonable assurance 
th:,t-a,i lt~ast one mined geologic repositorJ 
will be.a~u1!.1ble wilhin the first quarter of 
11:e twenty-first century, and sufficient 
ri;pos,l~ry copaci!y will be available wilhin 
30,years beyond the licensed life for 
operation (which may include the term of a 
revised or renewed license) of any reactor to 
dispose of the commercial high-level waste 
and spent'fael originating in such reactor and 
generated up to that time; and 
The Commission finds reasonable assurance 
that. if necessary, spent fuel generatr.d in any 
reactor can be stored safely and without 
significant environmental impacts for at least 
30 years bey1md the licensed life for 
operation (which may include the term of a 
revised or renewed license) of that reactor at 
its spent fuel storage basin, or at either onsite 
or offsi te independent spent fuel storage 
installations. 

In this proceeding, the r.ommission is 
revising 10 CFR 51.23[a) to !•f'! consistent 
with these revisions to the Wn.:irn 
CW1fidence decision. 

Summary of Comments 

. The Commission received 11 
·~omments on iti.i proposed revision to 10 
CFR 51.23[a) from the following entities 
lusted in the order of receipt of 
comments: 

Duke Power Company 
Public Citizen 
F..dison Electric Institute 
Malachy Murphy (State of Nevada) 
Yankee Atomic Electric Company 
Department of Energy (DOE) 
Philadelphia Electric Company 
Commonwealth Edison 
Virginia Electric end Power Company 
Mervin I. Lewis, Registered Professional 

Engineer 
Florida Power & Light 

The revision to this rule was 
supported by Duke Power Company, 
Edison Electric Institute, Y&nkee Atomic 
Electric Company, Department of 
Energy, Philadelphia Electric Company. 
and Virginia Electric and Power 
Company and generally supported by 
Commonwealth Edison. 

Malachy Murphy, for the State of 
Nevada, suggests that 10 CFR 51.23(a) be 
amended to reflect reasonable 
assurance that spent fuel can be stored 
safely and without significant 
environmental risk in dry casks at 
1eactor sites for up to one hundred 
years. The Commission, in the notice of 
proposed rulemaking, discussed its 
conclusion that even if storage of spent 
fuel were necessary for at least thirty 
years beyond the licensed life for 
operation of reactor.s, which for a 
reactor whose license is renewed for 
thirty years would mean a period of at 
least 100 years, such storage is feasible, 
safe and would not result in a significant 
impact on the environment. The 
Commission's conclusion on this issue 
considers both wet and dry storage. 
Al though the Commission does not 

dispute the statement that dry spent fuel 
storage is safe and environmentally 
acceptable for a period of 100 years, the 
Commission does not find it necessary 
to make that specific finding in this 
·proceeding. 

Marvin I. Lewis avers that 100 years is 
an excessive amount of time to predict 
that at-reactor storage will be available 
and safe. The commenter suggests that 
our institutions may not survive in a 
form that will provide safe onsite 
storage 100 years in the future. The 
commenter requests that the 
Commission reverse its finding that 
storage will be available and safe for 
100 years. The Commission does not 
agree with the commenter that this 
finding should be reversed. The 
Commission believes that adequate 
regulatory authority exists and will 
remain available to require any 
measures necessary to assure safe 
storage of spent fuel. 

Conclusions 

The Commission is adopting the 
proposed revision with one small 
clarifying change. The proposed revision 
to 10 CFR :'il.23[a) [and the proposed 
revision to the Waste Confidence 
decision) stated that spent fuel can be 
stored safely for at least 30 years 
beyond the licensed life for operation of 
any reactor which may include the term 
of a "revised license." As the discussion 
in the notice made explicit, the term 
·"revised" license was intended to 
embrace a "renewed" license. To reflect 
more accurat.ely the inclusion of the 
term of a re~ewed license, the 
parenthetical phrase which refers to this 
subject is being revised to read: "which 
may include the term nf a revised or 
renewed license." 

The necessity for foe proposed 
revisions to the Waste Confidence 
decision and to 10 CFR 51.23(a) is based 
on the timing of repository availability, 
and premised on the following factors: 
The potential for delays in DOE's 
program; the mandate of the Nuclear 
Waste Policy Act Amendments of 1987 
to characterize only the Yucca Mountain 
site which m·eans that if that site is 
found unsuitable, characterization will 
have to begin at another site or,suite of .. 
sites with consequent delay in 
repository availability; the regulator~ . 
need to avoid premature commitment to 
the Yucca Mountain site; and the 
questionable value of making 
predictions about completion of a 
project as complex and unique as the 
repository in terms of years when 
decades would be more realistic. But 
even with this chal}ge the Commission 
has concluded that it has reasonable 
assurance that on such a schedule for 
repository availability, sufficient 
repository capacity will be available 
within 30 years beyond the licensed !ifo 
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for operation of reactors. Adequate 
regulatory authority is available to 
require any measures necessary to 
assure safe storage of the spent fuel 
until a repository is available. In 
addition, the Commission has concluded 
that even if storage of spent fuel ware 
necessary for at least 30 years beyond 
the licensed life of reactors, which in the 
case of a reactor whose operating 
license is renewed for 30 years would 
mean for a period of at least 100 years, 
such ·storage is feasible, safe and would 
not result in a significant impact on the 
environment. 

The Commission's conclusions with· 
respect to safety and environmental 
impacts of extended storage are 
supported by NRC's Environmental 
Assessment (EA) for the 10 CFR part 72 
rulemaking "Licensing Requirements for 
the Independent Storage of Spent 
Nuclear Fuel and High-Level 
Radioactive Waste" (53 FR 31651, 
August 19, 1988). Ongoing licensing and 
operational experience as well as 
studies of extended pool storage 
continue to demonstrate that such 
storage is a benign environment for 
spent fuel which does not lead to 
significant degradation of spent fuel 
integrity. Significant advances in the 
processes of dry storage of spent fuel 
continue to demonstrate that dry storage 
systems are simple, passive and easily 
maintained. NRC staff safety reviews of 
topical reports on dry storage system 
designs and dry storage installations nt 
two reactor sites, ns well as the EA for 
part 72, support the finding that storage 
of spent fuel in such installations for a 
period of 70 years does not significantly 
impact the environment. No significant 
additional non-radiological 
consequences which could adversely 
effect the environment for extended 
storage at reactors and independent 
spent fuel storage installations have 
been identified. In sum, the long-term 
material and system degradation effects 
are well understood and known to be 
.minor, the ability to maintain a spent . 
fuel storage system is assured, and the 
Commission maintains regulatory 
authority over any spent fuel storage 
installation. 

Environmental Impact 

This final rule amends 10 CFR part 51 
of the Commission's regulations to 
modify the generic determina lion 
currently codified in part 51 which was 
made by the Commission in the Waste 
Confidence rulemaking proceeding. That 
generic determination was that for at 
least 30 years beyond the expiration of a 
reactor's operating license no significant 
environmental impacts will result from 
the storage of spent fuel in reactor 
facility storage pool or independent 
spent fuel storage installations located 
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-at reactor or away-from-reactor sites. 
The modification provides that, if 
necessary, spent fuel generated in a 
reactor can be stored safely and without 
significant environmental impacts for at 
least 30 years beyond the licensed life 
for operation of any reactor. The 
licensed life for operation of a reactor 
may include the-term of a revised or 
renewed license. The environmental 
analysis on which the revised generic 
determination is based can be found in 
the revision and supplement to the 
Waste Confidence findings published 
elsewhere in this Issue; This final 
rulemaking action formally 
incorporatirig the revised generic 
determination in the Commission's 
regulations does not have separate 
independent environmental impact. The 
supplemental assessment and revisions 
to the Waste Confidence findings are 
available for inspection at the NRC 
Public Document Room, 2120 L Street, 
NW. (Lower Level), Washington, DC. 

Paperwork Reduction Act Statement 

This final rule does not contain a new 
or amended information collection 
requirement subject to the Paperwork 
Reduction Act of 1980 ( 44 U.S.C. 3501 et 
seq.). Existing requirements were 
approved by the Office of Management 
and Budget approval number 3150-0021. 

Regulatory Flexibility Certification 

As required by the Regulatory 
Flexibility Act of 1980, 5 U.S.C. 605(bJ, 
the Commission certifies that this rule 
will not have a significant economic 
impact on a substantial number of small 
entities. The rule describes a revised 
basis for continuing in effect the curre_nt 
provisions of 10 CFR 51.23(b) which ' 
provides that no discussion of any 
environmental impact of spent fuel 
-storage in reactor facility storage pools 

. or independ,mt spent fuel storage 
installations [ISFSI] for the period 
following the term of the reactor 
operating license or amendment or 
initial ISFSl licen:;e or amendment 'for 
whil:h application is made is required in 
any environmental report, 
environmental impact statement, 
environmental assessment or other 
analys1s prepared in connection with 
cedain actions. This rule affects only the 
licensing and opc~ration of nucle!1r 
power pl,mtg. Entities seeking or holding 
Commission licenses for such facilities 
do not fall within the scope of the 
definition of small businesses found in 
section 34 of the Small Business Act, 15 
U.S.C. 632, in the Small Business Size 
Standards set out in regulations issued 
bv the Small Business Administration at 
13 CFR pr,rl 121. or in the NRC's size 
standards published December 9. 1985 
(50 FR 50241]. 

Backfit Amilysis 

This final rule does not modify or add 
to systems. stmctures, components or 
design of B facility: the design approval 
or manufacturing license for a facility: or 
the procedures or organization required 
to design, construe~ or operate a facility. 
Accordingly, no backfil analysis 
pursuant to 10 CFR 50.'lo<J(c) is required 
for this final rule. 

List of Subjects in 10 CFR Part 51 

: Administration practice and 
iprocedure. Environmental impact 
/statement, Nuclear materhils, Nuclear 
µower plants und reuctors. Reporting 
,md rccordkeeping requirements. 

For the reasons set out in the 
preamble and under the autbority of the 
Atomic Energy Act of 1954, as amended, 
the Energy Reorganization Act of 1974, 
as amended, and 5 U.S.C. 552 and 553, 
the NRC is adopting the following 
amendment to 10 CFR part 51. 

55 FR 38474 
Published 9/18/90 

10 CFR Part 51 

Waste Confidence Decision Review 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Review and Final Revision of 
Waste Confidence Decision. 

SUMMARY: On August 31, 1984, the 
Nuclear Regulatory Commission (NRC) 
issued a final decision on what has 
come to be known as its "Waste 
Confidence Proceeding." The purpose of 
that proceeding was " ... to assess 
generically the degree of assurance now 
available that radioactive waste can be 
safely disposed of, _to determine when 
such disposal or offsite storage will be 
available and to determine whether 
radioactive waste can be safely stored 
onsite past the expiration of existing 
facility licenses until offsite disposal or 
storage is available." (49 FR 34658). The 
Commission noted in 1984 that its Waste 
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Confidence Decision was unavoidably 
in the nature of a prediction, and 
committed to review its conclusions 
" ... should significant and pertinent 
unexpected events occur or at least 
every five years until a repository is 
available." The purpose of this notice is 
to present the findings of the 
Commission's first review of that 
Decision. 

The Commission has reviewed its five 
findings and the rationale for them in 
light of developments since 1984. This 
·revised Waste Confidence Decision 
supplements those 1984 findings and the 
environmental analysis supporting them. 
The Commission is revising the second 
and fourth findings in the Waste 
Confidence Decision as follows: 

Finding 2: The Commission finds 
reasonable assurance that at least one 
mined geologic repository will be 
available within the first quarter of the 
twenty-first century, and that sufficient 
repository capacity will be available 
within 30 years beyond the licensed life 
for operation [which may include the 
term of a revised or renewed license) of 
any reactor to dispose of the commercial 
high-level radioactive waste and spent 
fuel originating in such reactor and 
generated up to that time. 

Finding 4: The Commission finds 
reasonable assurance that, if necessary, 
spent fuel generated in any reactor can 
be stored safely and without significant 
environmental impacts for at least 30 
years beyond the licensed life for 
operation (which may include the term 
of a revised or renewed license) of that 
reactor at its spent fuel storage basin, or 
at either onsite or off site independent 
spent fuel storage installations. 

The Commission is reaffirl)Jing the 
'remaining findings. Each finding, any 
revisions, and the reasons for revising or 
reaffirming them are set forth in the 
body of the review below. 

The Commission also issued two 
companion rulemaking amendments at 
the time it issued the 1984 Waste 
Confidence Decision. The Commission's 
reactor licensing rule, 10 CFR part 50, 
was amended to require each licensed 
reactor operator to submit, no later than 
five years before expiration of the 
operating license, plans for managing 
spent fuel at the reactor site until the 
spent fuel is transferred to the 
Department of Energy (DOE) for 
disposal under the Nuclear Waste Policy 
Act of 1982 [NWPA). 10 CFR part 51, the 
rule defining NRC's responsibilities 
under the National Environmental Policy 
Act (NEPA), was amended to provide 
that, in connection with the issuance or 
amendment of a reactor operating 
license or initial license for an 
independent spent fuel storage 
installation, no discussion of any 
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environmental impact of spent fuel 
storage is required for the period 
following expiration of the license or 
amendment applied for. 

In keeping with the revised Findings 2 
and 4, the Commission is providing 
elsewhere in this issue of the Federal 
Register conforming amendments to its 
10 CFR part 51 rule providing procedures 
for considering in licensing proceedings 
the environmental effects of extended 
onsite storage of spent fuel. 

Finally, the Commission is extending 
the cycle of its Waste Confidence 
reviews from every five years to every 
ten until a repository becomes available. 
In its 1984 Decision, the Commission 
said that because its conclusions were 
" ... unavoidably in the nature of a 
prediction," it would review them 
" ... should significant and pertinent 
unexpected events occur, or at least 
every five years until a repository .. .is 
available." As noted below, the 
Commission now believes that 
predictions of repository availability are 
best expressed in terms of decades 
rather than years. To specify a year for 
the expected availability of a repository 
decades hence would misleadingly 
imply a degree of precision now 
unattainable. Accordingly, the 
Commission is changing its original 
commitment in order to.review its 
Waste Confidence Decision at least 
every ten years. This would not, 
however, disturb the Commission's 
original commitment to review its 
Decision whenever significant and 
pertinent unexpected events occur. The 
Commission anticipates that such events 
as a major shift in national policy, a 
major unexpected institutional 
development, and/ or new technical 
information might cause the Commission 
to consider reevaluating its Waste 
Confidence Findings sooner than the 
scheduled ten-year review. 
FOR FURTHER INFORMATION CONTACT: 
John Roberts, Office of Nuclear Material 
Safety and Safeguards, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555, telephone (202) 492-0608. 
SUPPLEMENTARY INFORMATION: 

Analysis of Public Comments on the 
Proposed Waste Confidence Decision 
Review. 

1.0 Introduction 

Comments were received from a 
Federal agency, the public interest 
sector, the nuclear industry, and one 
State as listed below in order of their 
receipt: 

Duke Power Company 
Public Citizen 
Edison Electric Institute 
Malachy Murphy (State of Nevada) 

Yankee Atomic Electric Company 
Department of Energy 
Philadelphia Electric Company 
Commonwealth Edison 
Virginia Electric and Power Company 
Marvin I. Lewis, Registered 

Professional Engineer' 
Florida Power & Light Company 
The majority of the commenters were 

supportive of the Commission's 
proposed decision and rule. The 
comments were consolidated into a total 
of 19 issues to be addressed. Each of 
these issues is discussed under the 
Commission finding to which it relates. 
Two additional issues, not raised by 
commenters, are treated under the 
heading "Other Relevant Issues." The 
"Other Relevant Issues" section 
includes consideration of the petition by 
the State of Vermont to intervene in the 
consideration of the extension of the 
operating license for Vermont Yankee 
and the potential for non-payment of the 
one-time fee for spent nuclear fuel 
generated prior to April 1983 into the 
Nuclear Waste Fund. 

2.0 Analysis of Issues Related to 
Commission Findings 

2.1 The Commission's First Finding 

The Commission finds reasonable 
assurance that safe disposal of high-level 
radioactive waste and spent fuel in a mined 
geologic repository is technically feasible. 

Issue No. 1: Technical Feasibility of 
Safe Disposal in a Mined Geologic 
Repository 

Comment 
The commenter representing Public 

Citizen (PC) stated that there is still not 
adequate assurance that permanent, 
safe disposal of high-level radioactive 
waste in a mined geologic repository is 
technically feasible. In support of this, 
the commenter indicated that a number 
of major scientific panels have pointed 
out that there is no technical or 
scientific basis for knowing for sure that 
geologic disposal is possible. As an 
example, PC stated that President 
Carter's Office of Science and 
Technology Policy (OSTP) found in 1979 
a rather general consensus among 
scientists that a technology base 
"sufficient to permit complete 
confidence in the safety of any 
particular repository design or the 
suitability of any particu\ar site" was 
still lacking. PC further stated that more 
recently, a Waste Isolation Systems 
Panel of the National Academy of 
Sciences pointed out many areas of the 
geologic disposal problem where 
technical uncertainties exist, and where 
"more information is needed." PC also 
stated that the technical difficulties 
presented by a million-year disposal 
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problem are unprecedented and 
enormous, and that there have been no 
major findings since [the above studies) 
that have resolved the uncertainties to 
the point where it is possible to be 
assured that geologic disposal is 
technically feasible. 

NRG Response 
The issue of the technical feasibility 

of the safe disposal of spent nuclear fuel 
and radioactive waste has been 
addressed at length in the Commission's 
1989 Proposed Waste Confidence 
Decision Review (54 FR 39767; 
September 28, 1989) as well as in the 
original 1984 Waste Confidence 
Decision (49 FR 34658; August 31, 1984). 
While those discussions addressed the 
concerns raised by the comment, it is 
useful to provide additional specific 
responses to them. The comment that 
major scientific panels have pointed out 
that there is no technical or scientific 
basis for knowing for sure that geologic 
disposal is possible makes reference to 
President Carter's OSTP statement in 
1979. Contrary to the comment, the 
OSTP statement does not support the 
contention that there is no technical or 
scientific basis for knowing for sure that 
geologic disposal is possible. Rather, it 
remarks on the lack of a technology 
base sufficient to permit complete 
confidence in the safety of any 
particular repository design or the 
suitability of any particular site. The 
information base necessary to license a 
repository is still being developed. This 
includes information on site 
characterization, repository design, 
waste package design, and the 
performance assessment of the entire 
disposal system. The complete body of 
such necessary information is expected 
to be in hand only at the completion of 
the developmental studies and 
characterization work being undertaken 
by the DOE. It is at this point that the 
DOE will be in a position to apply for a 
license from the NRC and seek NRC's 
approval of the safety of its proposed 
site and repository design. 

The Commission also notes that the 
OSTP statement was made over a 
decade ago, prior to the completion of a 
substantial amount of work which has 
addressed many of the issues related to 
disposal technology. While the 
Commission recognizes that more 
information is needed and that the 
technical difficulties are challenging, 
there is no basis to believe that safe 
disposal in a repository is impossible, or 
even that it is not likely. No major 
breakthrough in technology is required 
to develop a mined geologic repository. 
Rather, there is a need to add to the 
current extensive body of technical 
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information already available and apply 
it to an evaluation of specific sites and 
engineering designs. 

Regarding the commenter's emphasis 
on the need for resolution of 
uncertainties to assure the technical 
feasibility of geologic disposal, we 
would respond that the Commission did 
not state that the feasibility of a mined 
geologic repository was assured, in the 
absolute sense, but that it had found 
reasonable assurance in the feasibility 
of mined geologic disposal on the basis 
of a thorough review of the technologies 
needed to achieve this disposal. 

Issue No. 2: Difficulty in Evaluating 
Compliance with Repository Safety 
Standards Over Long Time Periods 

Comment 
The PC commenter also raised the 

issue of what he termed the "inability to 
predict with a reasonable degree of 
certainty that, once buried, the waste 
will remain contained [in the geologic 
repository] for the required time period." 
The commenter noted uncertainties 
related to geologic stability, engineered 
barriers, rock-waste interactions, and 
groundwater hydrology which 
contribute to the difficulty of evaluating 
compliance with safety standards over 
the long time periods involved in 
radioactive waste isolation. The 
commenter concluded that although 
these problems may be able to be 
resolved, there is not a basis for 
assurance that this will be the case. 

NRG Response 
The NRC believes that existing safety 

assessment techniques have the 
potential to provide a basis for deciding 
whether proposed radioactive waste 
disposal systems are acceptable. We 
recognize the difficulty of predicting 
with a high degree of accuracy the 
maximum impacts a repository would 
have on human health and the 
environment, especially in the very far 
future. It will likely not be possible to 
test empirically the ability of models to 
predict long-term repository 
performance to the same extent as 
models for short-term performance. 
However, we believe existing 
technology can provide a sufficient level 
of safety for present and future 
generations under certain conditions. 
These conditions include addressing the 
uncertainties inherent in projecting far 
into the future and in modelling complex 
heterogeneous natural systems, and 
acquiring and evaluating data on 
specific sites. 

We also note that the language of the 
original Environmental Protection 
Agency's (EPA) Environmental 
Radiation Standards for Management 
and Disposal of Spent Nuclear Fuel, 

High-Level and Transuranic Wastes (40 
CFR part 191) does not require absolute 
assurance that containment 
requirements will be met. Rather, it 
recognizes the uncertainties involved in 
projecting repository performance far 
into the future, and states "Instead, 
what is required is a reasonable 
expectation, on the basis of the record 
before the implementing agency, that 
compliance with Sec.191.13(a) will be 
achieved." 

Issue No. 3: Unanticipated Difficulties in 
Developing the WIPP Facility 

Comment 
PC also indicated that the Waste 

Isolation Pilot Plant (WIPP) has not 
opened because of numerous 
unanticipated difficulties, including 
leakage of salt water into the site. PC 
states that this leakage, which was not 
anticipated prior to the beginning of 
construction in the early 1980s, shows 
that even on a scale of a few years, 
geologic events in a repository are 
unpredictable--to say nothing of events 
on a time scale of hundreds of 
thousands of years. 

NRG Response 
Although the NRC does not have 

oversight responsibility for the WIPP 
project, NRC does monitor DOE 
progress on WIPP insofar as it may offer 
valuable insight into efforts to license a 
repository for commercial high-level 
waste and spent fuel. For example, DOE 
must demonstrate compliance with the 
EPA standard in order to operate the 
WIPP facility. NRC cognizance of DOE 
efforts to implement the EPA Standard 
at WIPP could help provide information 
and consensus-building in the 
implementation of the EPA Standard for 
the commercial high-level waste 
repository. 

The NRC does not consider the 
occurrence of brine pockets at the WIPP 
site as a factor that might diminish its 
confidence in the technical feasibility of 
a mined geologic repository. The 
Commission does not expect that site 
characterization of a candidate site will 
proceed free from all difficulty. We have 
urged DOE to establish a planning 
mechanism for timely development and 
implementation of contingency plans at 
Yucca Mountain to address problems 
during site characterization as they 
arise. DOE has announced a new focus 
on surface-based testing for the Yucca 
Mountain site in its Reassessment 
Report to Congress. Under this program, 
the primary goal of testing is to identify 
features of the site which would render 
it unsuitable for a repository. If such 
features are identified, DOE would 
notify Congress and the State of 
Nevada, and terminate site specific 
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activities. A finding that the Yucca 
Mountain site is unsuitable would likely 
lead to delays in repository availability 
while another candidate site is 
identified and characterized, however it 
would not diminish confidence in the 
technical feasibility of geologic disposal. 

Issue No. 4: Impact of the BEIR V Report 
on the Commission's Decision 

Comment 
Marvin Lewis drew attention to the 

recent findings of the Committee on the 
Biological Effects of Ionizing Radiation 
(BEIR VJ in their report on the Health 
Effects of Exposure to Low Levels of 
Ionizing Radiation. The commenter 
stated that the BEIR V study indicated 
that the danger from radioactivity is four 
or more times higher than previously 
known. The commenter further stated 
that the BEIR V findings will require that 
the NRC change many of its radiation 
protection guidelines and rules. He also 
requested that the NRC stop all action 
on the Waste Confidence Decision 
Review until the Commission can 
determine the effect of the BEIR V report 
on the Decision. 

NRG Response 
The Commission has been aware for 

some time of the scientific data 
underpinning the estimate of risk from 
radiation exposure contained in the 
BEIR V report. Much of this information 
has been incorporated in the 
Commission's forthcoming revisions to 
its radiation protection requirements (10 
CFR part 20). For reasons stated below, 
however, the Commission does not 
foresee any impact of the BEIR V report 
on the Waste Confidence Decision. 

The BEIR V report is the latest in a 
series of reports dealing principally with 
the effects of low-LET radiation in 
humans, e.g., radiation such as beta 
particles and gamma photons. The 
report covers radiation carcinogenesis, 
genetic effects, and effects on the 
developing embryo/fetus. The report 
also includes new information related to 
the dosimetry of the Japanese atomic 
bomb survivors, and new 
epidemiological information. The NRC 
staff, other Federal agencies, and 
national and international organizations 
are currently reviewing both the BEIR V 
report and the report issued in 1988 by 
the United Nations Scientific Committee 
on the Effects of Atomic Radiation 
(UNSCEARJ. 

The estimates of risk due to low-LET 
radiation in the BEIR V report are based 
principally upon effects observed in 
populations exposed to high doses and 
at high dose rates. These effects are 
then extrapolated using statistical 
modeling to predict effects at low doses 
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and dose rates. The extrapolations to 
low dose and dose rate lead to 
significant uncertainties in the estimates 
of risk in the BEIR V report. The 
estimates of risk for fatal cancer 
induction in the BEIR V report are from 
three to four times larger than the 
estimate from the preferred model of the 
BEIR III report in 1980. However, the 
new BEIR V estimate is within the 
overall range of risk estimates and 
uncertainties from the different models 
presented in BEIR III. 

It is important to note that the BEIR V 
report only addresses the issue of risk 
estimates for radiation effects. The BEIR 
committee did not make any 
recommendations on acceptable risk or 
on the potential impacts of the risk 
estimates to dose limits or standards for 
radiation protection. Efforts are 
underway by the International 
Commission on Radiological Protection 
[ICRP), National Council on Radiation 
Protection and Measurements [NCRP), 
and the Committee on Interagency 
Radiation Research and Policy 
Coordination (CIRRPC) of the Executive 
Office of the President to reach some 
measure of consensus on the impacts of 
the revised risk estimates to radiation 
protection standards. 

Under section 121[a) 'of the Nuclear 
Waste Policy Act (NWPA), NRC is 
required to issue technical requirements 
and criteria that it will apply in 
approving or disapproving a repository. 
These requirements and criteria must be 
consistent with the high-level waste 
disposal standards promulgated by the 
Environmental Protection Agency. 
Demonstration of compliance with the 
EPA standard was discussed under the 
rationale for Finding 1 in the 
Commission's Proposed Waste 
Confidence Decision Review. 

The NRC does not believe that 
numerical criteria for individual 
protection requirement~ are at issue in 
its Waste Confidence Proceeding. The 
broader issue of demonstrating 
compliance with EPA release limits 
using probabilistic analyses was a 
concern of the NRC staff and the NRC's 
Advisory Committee on Nuclear Waste 
in preparing the Proposed Waste 
Confidence Decision Review. As stated 
in the Proposed Waste Confidence 
Decision Review, the NRC staff is 
closely monitoring EPA's progress on 
issuing its revised standards to assure 
that EPA methodologies for 
demonstrating compliance with them 
can be applied by NRC to evaluate 
DOE's,demonstration of compliance. 
NRC will also monitor DOE efforts to 
demonstrate compliance with the EPA 

standard at the Waste Isolation Pilot 
Plant facility for transuranic wastes. 

2.2 The Commission's Second Finding 

The Commission fi~ds reasonable 
assurance that at least one mined geologic 
repository will be available within the first 
quarter of the twenty-first century, and that 
sufficient repository capacity will be 
available within 30 years beyond the licensed 
life for operation [which may include the 
term of a revised or renewed license) of any 
reactor to dispose of the commercial high­
level radioactive waste and spent fuel 
originating in such reactor and generated up 
to that time. 

Issue No. 5: Expected Date for 
Repository Availability 

Comment 
Malachy Murphy (State of Nevada) 

and Public Citizen expressed a lack of 
support for the Commission's proposed 
second finding. These commenters argue 
that the finding should be revised to 
reflect the 2010 date for repository 
availability announced in DOE's 
November 1989 Reassessment Report to 
Congress. They believe that the NRC's 
''confidence" date of 2025 for repository 
availability may be exceeded if the 
Yucca Mountain site is found to be 
unsuitable sometime after the year 2000 
because there might not be enough time 
to locate, characterize, license and 
construct a repository at another site by 
2025. The commenter from Public Citizen 
also finds that even if the Yucca 
Mountain site were found to be suitable, 
a repository there might not be available 
until after 2025. This commenter 
concluded that it would be more 
conservative to assume that four 
candidate sites would be found to be 
unsuitable during the course of site 
characterization and that there is no 
basis for assurance that a repository 
would be available before 2055. 

NRG Response 
The NRC does not believe it is 

necessary to change the proposed 
second finding to reflect DOE's revised 
date for repository availability of 2010. 
NRC anticipated an extension of several 
years in DOE's schedule when it issued 
its proposed revised second finding. 
NRC took the position that if the Yucca 
Mountain site were found to be 
unsuitable on or before the year 2000, it 
was reasonable to expect that an 
alternative site could be identified and 
developed in time for repository 
availability by 2025. 

NRC continues to believe that if DOE 
determines that the Yucca Mountain site 
is unsuitable, it will make this 
determination by about the year 2000. 
DOE's program is now focused on 
surface-based testing designed to 
identify features of the site which would 
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render it unsuitable for a repository. The 
only significant barriers to DOE 
proceeding with site characterization at 
Yucca Mountain are the development of 
a quality assurance [QA) program 
acceptable to NRC, completion of study 
plans for site characterization activities 
they wish to begin, and resolution of the 
impasse between DOE and the State of 
Nevada regarding permits for drilling. 
DOE has made significant progress in 
the development of a QA program for its 
site characterization activities. It is 
possible that this work will be 
completed and accepted by late 1990 or 
early 1991. Regarding the impasse with 
the State of Nevada, both DOE and the 
State of Nevada have filed lawsuits in 
Federal Court in an effort to resolve the 
question of site access. While any 
litigation of this matter has the 
possibility of an unfavorable outcome 
for DOE, the Commission believes that 
Congress has aggressively demonstrated 
in both the Nuclear Waste Policy Act of 
1982 and the Nuclear Waste Policy 
Amendments Act of 1987 that it is 
committed to an orderly progression of 
the repository program and a resolution 
of the radioactive waste disposal 
problem. Accordingly, NRC believes 
that it is reasonable to assume that 
Congress will not allow the 
uncertainties related to the start of site 
characterization to continue for many 
more years. 

For these reasons, NRC believes that 
the coming decade will be ample time 
for the DOE to determine whether or not 
Yucca Mountain is unsuitable and to 
begin work on an alternate site, if 
necessary. We believe that Congress is 
committed to a resolution of the waste 
problem and will take measures to bring 
this issue to a close. 

We would also point out here that the 
Court decision that led to the Waste 
Confidence Proceeding did not require 
NRC to determine when a repository 
would be available. The Court 
remanded to NRC the question of 
" ... whether there is reasonable 
assurance that an offsite storage 
solution will be available by the years 
2007-2009, the expiration of [Prairie 
Island and Vermont Yankee's] operating 
licenses, and if not, whether there is 
reasonable assurance that the fuel can 
be safely stored at the reactor sites 
beyond those dates." NRC chose as a 
matter of policy not to confine itself to 
the storage-related questions in the 
Court's remand, but to address the 
broader issues of whether radioactive 
wastes could be safely disposed of, 
when such disposal would be available, 
and whether such wastes can be safely 
stored until they are disposed of. NRC 
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was not requested to determine nor has 
it made a determination that a 
repository must be available by 2025 in 
order to protect public health and safety. 

NRC does not find a reasonable basis 
for the argument that even if the Yucca 
Mountain site were found to be suitable, 
it might not be available by the year 
2025. Surface-based and in-situ testing 
are expected to take approximately ten 
years. The NWPA provides that NRC's 
review of DOE's license application is to 
be completed in three years (with the 
possibility of an additional year]. 
Construction is scheduled to take 
another six years. Even if each of these 
activities were to take several years 
longer than planned, a repository at 
Yucca Mountain could be available well 
before the year 2025. The limiting 
condition appears to be the timing of 
DOE's access to the site to begin testing. 

Finally, we do not believe it is 
realistic to assume for conservatism that 
four candidate sites will be found 
unsuitable before an acceptable site is 
characterized, licensed and built. To 
date, no candidate site for a repository 
has been found to be unsuitable for 
technical reasons. However, if the 
Yucca Mountain site is found to be 
unsuitable, an alternative site would 
have to undergo a similar process of 
site-screening and characterization to 
determine its suitability. We believe it is 
reasonable to expect that experience 
gained in the Yucca Mountain site 
characterization effort would provide a 
better basis for choosing an alternative 
site. Furthermore, it may be possible to 
complete site suitability testing at 
another site at a faster pace than at 
Yucca Mountain given the benefits of 
lessons-learned at that site. 

Issue No. 6: Clarification of the NRC's 
Role in the Licensing Support System 
(LSS} 

Comment 
The DOE commented that it was not 

clear what NRC meant by the words 
"implementing it" in the statement 
"DOE has the responsibility for 
designing the LSS and bearing the costs 
associated with it and NRC will be 
responsible for implementing it." 

NRG Response 
In its Proposed Waste Confidence 

Decision Review, NRC included a 
description of the Licensing Support 
System (LSS) under its discussion of 
"Measures for dealing with Federal­
State-Local concerns." The LSS is 
intended to provide participants in the 
repository licensing proceeding early 
access to documents relevant to the 
licensing decision. 

To eliminate any confusion regarding 
NRC's responsibilities for the LSS, the 

above sentence in the Proposed 
Decision Review will be eliminated and 
the following description will be 
inserted in its place: "DOE is 
responsible for the design, development, 
procurement and te~ting of the LSS. LSS 
design and development must be 
consistent with objectives and 
requirements of the Commission's LSS 
rulemaking and must be carried out in 
consultation with the LSS Administrator 
and with the advice of the Licensing 
Support System Advisory Review Panel. 
NRC (LSS Administrator] is responsible 
for the management and operation of the 
LSS after completion of the DOE design 
and development process." 

Issue No. 7: Suggestion for Reducing 
Licensing Uncertainties Related to 
Spent Fuel Transshipments 

Comment 
Commonwealth Edison commented 

that in order to enhance the viability of 
the option of transferring spent fuel from 
retired reactors to others under active 
management, the NRC should reduce, to 
the maximum extent possible, licensing 
uncertainties related to such fuel 
transfers. The commenter also stated 
that by predetermining that spent fuel 
pool densification and alternative on­
site spent fuel storage methods do not 
raise any significant hazards 
considerations, the NRC's final decision 
would be strengthened. 

NRG Response 
The Commission evaluates 

applications for modification of spent 
fuel storage at licensee's facilities or for 
transshipment from one site to another 
on an individual basis. Such a case-by­
case consideration of the merits of each 
application ensures that all significant 
safety issues are addressed in a 
thorough manner and provides a 
conservative approach for arriving at a 
decision on the merits of the license 
application. 

Issue No. 8: Appropriate Use of Nuclear 
Waste Fund Monies 

Comment 
Commonwealth Edison Company 

(CECo) refers to the NRC's statement 
that DOE could accept responsibility for 
management of spenf"fuel until a 
repository is available in the event that 
a licensee becomes insolvent prior to the 
time a geologic repository is ready to 
accept spent fuel. Funds from either the 
Nuclear Waste Fund (NWF) or from the 
utility itself could be used (54 FR 39767, 
at 39786 and 39790). CECo comments 
that the use of the NWF monies for this 
purpose would involve the solvent 
utilities funding the storage of spent fuel 
generated by the bankrupt licensees. 
CECo believes that it is not clear 
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whether the Nuclear Waste Policy Act 
would allow NWF monies to be used for 
this purpose and suggests that NRC 
should seek and analyze comments on 
this issue. Until further evaluation and 
analysis has taken place, CECo believes 
NRC should delete this as a basis for 
confidence. 

NRG Response 
The Commission believes that there 

are two related issues presented in the 
above comment. The first is whether 
DOE can accept responsibility for spent 
fuel if a utility is insolvent or otherwise 
no longer capable of managing it. A 
second related issue is, given DOE's 
acceptance of responsibility for the 
spent fuel, where would DOE obtain the 
funds needed to pay the costs of this· 
responsibility? The NRC continues to 
believe that DOE would accept 
responsibility for spent fuel 
management in the event that a licensee 
is unable to exercise its own 
responsibility. Further, the NRC believes 
that DOE would have sufficient 
resources to carry out any safety-related 
measures. 

As indicated in the discussion under 
Issue 21, because DOE is not precluded 
from accepting responsibility for the 
waste in those situations, default is an 
issue of equity rather than public health 
and safety. As such, the Commission 
does not believe that a licensee's 
potential default has a direct bearing on 
the Commission's Waste Confidence 
Decision. 

Nevertheless, because the source of 
funds, but not DOE's ultimate 
responsibility is ambiguous, the NRC 
has decided to change the references 
that CECo cites with the bracketed 
words to be deleted in the Final Waste. 
Confidence Decision Review: 

If for any reason not now foreseen. this 
spent fuel can no longer be managed by the 
owners of these reactors, and DOE must 
assume responsibility for its management 
earlier than currently planned, this quantity 
of spent fuel is well within the capability of 
DOE to manage onsite or offsite with 
available technology [financed by the utility 
either directly or through the Nuclear Waste 
Fund]. (p.39786, col.1) 

Even if a licensed utility were to become 
insolvent, and responsibility for spent fuel 
management were transferred to DOE earlier 
than is currently planned, the Commission 
has no reason to believe that DOE would 
[have insufficient Nuclear Waste Fund 
resources or otherwise] be unable to carry 
out any safety-related measures NRC 
considers necessary. (p.39390, col.1] 

Issue No. 9: Costs Incurred Due to 
Delayed Acceptance of Spent Fuel at 
Repository 

Comment 
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Commonwealth Edison Company 
(CECo) observed that additional costs 
will be incurred by licensees as a result 
of delayed acceptance of spent fuel at 
the repository. CECo believes that 
consideration should be given as to 
whether these costs will be covered by 
the Nuclear Waste Fund or whether the 
costs will be incurred directly by the 
licensee. 

NRG Response 
The Commission believes that this is a 

matter which will have to be resolved in 
another forum in the context of the 
contracts between DOE and the 
utilities/ owners of spent fuel. The 
individual contracts currently specify 
the dates by which DOE has agreed to 
accept responsibility for the disposal of 
spent fuel. If DOE must delay its 
acceptance of spent fuel, the 
responsibility for the financial 
consequences of that default would 
have to be determined at that time by 
reference to and interpretation of the 
pertinent contracts. The ultimate answer 
to this question will not affect the 
findings of the Waste Confidence 
Decision. 

Issue No. 10: Clarification of Discussion 
of Period of Safe Spent Fuel Storage at 
Dresden 1 

Comment 
Commonwealth Edison Company 

(CECo) comments that the discussion in 
the Proposed Decision Review of the 
possible extended storage of spent fuel 
from Dresden 1 is not clear and should 
be clarified. On the basis of assumptions 
discussed in the Proposed Decision 
Review, CECo concludes that three 
different dates could be derived to 
indicate the maximum time for onsite 
spent fuel storage. For Dresden 1, which 
was licensed to operate in 1959 and 
permanently shut down in 1978, 30 years 
after shutdown would yield a maximum 
date of 2008; 30 years after a full 40-year 
license term yields a maximum date of 
2029; and 30 years after a full 40-year 
license term plus a 30-year extension of 
the operating license would yield a date 
of 2059. 

NRG Response 
The NRC believes that CECo has 

misinterpreted the discussion pertaining 
to the maximum term of onsite spent 
fuel storage in the Waste Confidence 
Decision and the bases and assumptions 
underlying that discussion as they 
pertain to the specific circumstances of 
Dresden 1. The generic discussion of the 
derivation of the maximum safe storage 
term for the purposes of the Waste 
Confidence Decision is contained in 
pp.39785-90 and pp.39783-96. The 
Commission concluded on a generic 
basis that "spent fuel generated in any 

reactor can be stored safely and without 
significant environmental impacts in 
reactor facility storage pools or 
independent spent fuel storage 
installations located at-reactor or away­
from-reactor sites for at least 30 years 
beyond the licensed life for operation 
(which may include the term of a 
revised license) of that reactor at its 
spent fuel storage basin or at either 
onsite or offsite independent spent fuel 
storage installations" (proposed 10 CFR 
51.23(a) at p. 39968 (Finding 4) (emphasis 
added)). The discussion and findings 
were based on technical and 
institutional considerations that, for the 
sake of completeness, considered 
situations like those at Dresden 1 that 
differ from those with most reactors that 
are expected to operate to full term plus 
a possible extended license term. For 
Dresden 1, based on proposed § 51.23(a), 
the applicable storage period would be 
30 years beyond the licensed life of 
operation, or until 2029. 

2.3 The Commission's Third Finding 

The Commission finds reasonable 
assurance that high-level radioactive waste 
and spent fuel will be managed in a safe 
manner until sufficient repository capacity is 
available to assure the safe disposal of all 
high-level waste and spent fuel. 

Issue No. 11: Resolution of Contractual 
Conflicts Between DOE and Licensees 

Comment 
Commonwealth Edison Company 

(CECo) comments that the NRC has 
unnecessarily interjected itself into 
issues involved in the contracts between 
the DOE and licensees by NRC's 
statement that it would have more 
confidence if the DOE and licensees 
could resolve any uncertainties by 
reaching an early and amicable 
resolution as to how and when the DOE 
will accept responsibility for spent fuel. 
CECo believes that the implication in 
this statement is that licensees should 
amend their contracts with DOE to 
allow DOE additional time to perform 
under the contracts or that licensees 
should refrain taking action against DOE 
if it defaults under the contracts. CECo 
notes that NRC has stated that its 
confidence in safe storage is unaffected 
by potential contractual disputes 
between DOE and the spent fuel owners 
(54 FR 39792), therefore CECo believes 
that it would be appropriate for NRC to 
strike the statement and express no 
opinion regarding possible future 
disputes between DOE and licensees. 

NRG Response 
The Commission did not intend the 

implication that CECo perceives 
regarding any particular preferred 
outcome or suggested resolution of 
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future potential contract disputes 
between DOE and contract holders. The 
Commission has stated that its 
confidence in safe storage is unaffected 
by any potential contractual dispute 
between DOE and spent fuel generators 
and owners as to responsibility for 
spent fuel storage. The Commission's 
further statement that it would be 
helpful if any future potential contract 
disputes could be resolved amicably 
merely expressed a concern that the 
waste management system operates 
smoothly and efficiently. The statement 
did not imply any additional impact on 
or repercussion from the Waste 
Confidence Decision upon the resolution 
of future potential contract disputes 
between DOE and contract holders. 

The Commission believes that it has 
made its position clear that its 
confidence is not diminished by any 
potential contractual disputes between 
DOE and spent fuel owners. However, 
in order to avoid any further 
misunderstanding in this regard, the 
Commission has decided to delete the 
following statements in its Proposed 
Waste Confidence Decision Review 
from its Final Waste Confidence 
Decision Review: 

To resolve any continuing uncertainties, 
however, it would be helpful if DOE and 
utilities and other spent fuel generators and 
owners could reach an early and amicable 
resolution to the question of how and when 
DOE will accept responsibility for spent fuel. 
This would facilitate cooperative action to 
provide for a smoothly operating system for 
the ultimate disposition of spent fuel. (54 FR 
39792) and 

IfDOE and the utilities can amicably 
resolve their respective responsibilities for 
spent fuel storage in the interest of efficient 
and effective administration of the overall 
waste management system, including the 
Nuclear Waste Fund, NRG would gain added 
confidence in the institutional arrangements 
for spent fuel management. (54 FR 39797) 

Issue No. 12: NRG Responsibility to 
Identify Need for Utilities to Provide 
Interim Storage and to Notify Congress 
of This Requirement 

Comment 
Malachy Murphy (State of Nevada) 

comments that, in light of DOE's 
Reassessment Report to Congress, the 
NRC should explicitly state that utilities 
will need to have interim spent fuel 
storage available well into the next 
century. The commenter also states that 
NRC should explicity request that 
Congress take note of this requirement. 
The commenter believes that such 
action would be in keeping with NRC's 
responsibilities to the public and to 
nuclear utilities. 

NRG Response 
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The standard contracts between DOE 
and generators of spent nuclear fuel or 
persons holding title to spent fuel 
currently provide.that in return for 
payment to the Nuclear Waste Fund, 
DOE will dispose of high-level waste 
and spent fuel beginning no later than 
January 31, 1998. The Commission 
believes it would be inappropriate for 
NRC to take any position on the need 
for generators and those holding title to 
such material to provide interim storage 
for it beyond 1998. This is a matter that 
will have to be resolved between the 
parties to the standard contracts. NRC, 
in its original Waste Confidence 
Decision and in the Proposed Waste 
Confidence Decision Review, addressed 
the issue of storage of spent fuel until a 
repository becomes available and has 
expressed its confidence that spent fuel 
will be safely managed until a 
repository is available. Furthermore, in 
its original Waste Confidence 
Proceeding, NRC amended its reactor 
licensing rule, 10 CFR part 50 to require 
each licensed reactor opera tor to 
submit, no later than five years before 
expiration of the operating license, plans 
for managing spent fuel at the reactor 
site until the spent fuel is transferred to 
DOE for disposal. 

In the Nuclear Waste Policy Act 
[NWPA), Congress placed primary 
responsibility for interim storage of 
spent fuel on the nuclear utilities until 
disposal becomes available. Section 132 
of the NWPA requires that DOE, NRC, 
and other authorized Federal officials 
take such actions as they believe are 
necessary to encourage and expedite the 
effective use of available storage, and 
necessary additional storage, at the site 
of each civilian nuclear power reactor. 

Sections 218(a) and 133 of the NWPA 
also provide that NRC by rule establish 
procedures for the licensing of any 
technology approved by NRC for use at 
the site of any civilian nuclear power 
reactor. NRC may by rule approve one 
or more dry spent fuel storage 
technologies for use at the sites of 
civilian power reactors without, to the 
maximum extent practicable, the need 
for additional site-specific approvals. 
Congress is eminently aware of the 
likely need for at-reactor storage of 
spent fuel and has taken legislative 
action with resped to this matter. 
Therefore, the NRC believes it is not 
necessary to inform Congress of this 
need. However, the NRC will continue 
to exercise its responsibility to assure 
that spent fuel is managed safely until a 
repository is available and will notify 
Congress of any actions it believes are 
necessary to provide this assurance. 

2.4 The Commission's Fourth Finding 

The Commission finds reasonable 
assurance that, if necessary, spent fuel 
generated in any reactor can be stored safely 
and without significant environmental 
impacts for at least 30.years beyond the 
licensed life for operation (which may include 
the term of a revised or renewed license) of 
that reactor at its spent fuel storage basin, or 
at either onsite or offsite independent spent 
fuel storage installations. 

Issue No. 13: Consideration of the 
Cumulative Impacts on Waste 
Management in the NRC's NEPA 
Documentation 

Comment 
DOE commented that the cumulative 

impacts on waste management of 
potential reactor operating license 
extensions should be considered in the 
NRC's National Environmental Policy 
Act (NEPA) documentation for license 
renewals. 

NRG Response 
DOE has observed that renewal of 

operating licenses would increase the 
total amount of spent fuel requiring 
disposal or interim storage which would 
be taken into account in DOE program 
planning and should be considered in 
NRC's NEPA documentation for license 
renewals. This is generally consistent 
with the discussion in the Commission's 
proposed decision, especially 54 FR 
39795 [third column). The greater 
amount of spent fuel which must be 
stored as a result of license renewal 
does not affect the Commission's overall 
finding of no significant environmental 
impacts. 

Issue No. 14: Need for NRG to Facilitate 
ISFSI License Extensions to Reflect the 
Commission's Revised Fourth Finding 

Comment 
The Virginia Electric & Power 

Company [VEPCo) states that the 
current license on the Independent 
Spent Fuel Storage Installation [ISFSI) 
for its Surry nuclear power plant expires 
on July 31, 2006. VEPCo states that the 
NRC should initiate actions to facilitate 
ISFSI license extensions to reflect the 
proposed revised Fourth Finding that 
spent fuel generated in any reactor can 
be safely stored for at least 30 years 
beyond the licensed life for operation of 
that reactor either onsite or offsite. 

NRG Response 
The Commission's Waste Confidence 

finding on the duration of safe storage of 
spent fuel is generic in nature. Site­
specific licensing procedures remain 
effective. Pursuant to § 72.42, an ISFSI 
license is issued for a period of 20 years 
but may be renewed upon application 
by the licensee. Part 72 in no way 
precludes licensees from requesting 
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additional extensions of license terms 
for ISFSls. The licensee thus has the 
option of requesting an ISFSI license 
renewal to coincide with whatever 
operating term and post-operation spent 
fuel storage period is in effect for a 
particular reactor. For example, a single 
renewal could extend the Surry ISFSI 
license expiration date to the year 2026. 
The NRC does not believe that further 
revisions to § 72.42 to facilitate these 
license extensions are warranted at this 
time. 

Issue No. 15: Insufficient Assurance on · 
Duration of Safe Storage and Risk of 
Fire at a Spent Fuel Pool 

Comment 
Public Citizen stated that there is not 

adequate assurance that spent fuel will 
be stored safely at reactor sites for up to 
30 years beyond the expiration of 
reactor operating licenses. This is even 
more the case if license extensions of up 
to 30 years are included. Public Citizen 
further stated that "the (Waste 
Confidence) policy statement fails to 
recognize that spent fuel buildup at 
reactor sites poses a growing safety 
hazard. The pools are not well protected 
from the environment (in many cases 
they are outside the reactor's 
containment structure) and have leaked 
in the past. For example, in December 
1986 at the Hatch nuclear power plant in 
Baxley, Georgia, 141,000 gallons of 
radioactive water leaked out of the 
plant's fuel pool. More than 80,000 
gallons of the water drained into a 
swamp and from there into the 
Altamaha River near the plant." Public 
Citizen added that "More recently, on 
August 16, 1988, a seal on a fuel pool 
pump failed at the Turkey Point nuclear 
plant near Miami, FL, causing some 
3,000 gallons of radioactive water to 
leak into a nearby storm sewer. The 
shoes and clothing of approximately 15 
workers were contaminated." 

Public Citizen also stated that the 
danger posed by an accident in which 
enough pool water escaped to uncover 
the irradiated fuel assemblies would be 
greater than the operational incidents 
described above. According to the 
commenter, if a leak or pump failure 
caused the water level in a spent fuel 
pool to drop to a level which exposed 
the fuel assemblies, the _remaining water 
might be insufficient to provide 
adequate cooling. The pool water could 
then heat to the boiling point, producing 
steam and causing more water to boil 
away. The danger then is that heat could 
continue to build up even further until 
the cladding which encloses the 
irradiated fuel pellets catches fire. The 
commenter continued saying that the 
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NRC itself, in the time since the original 
Waste Confidence Decision, has studied 
the issue of storage in reracked spent 
fuel pools and concluded in a 1987 
report that the consequence of such a 
cladding fire could be a "significant" 
radiation release. The NRC report found: 

(1) the natural air flow permitted by 
high-density storage racks is so 
restricted that potential for self­
sustaining cladding fire exists; and 

(2) with high-density racks providing 
"severely restricted air flow" the 
oxidation (burning) would be "very 
vigorous" and "failure of both the fuel 
rods and the fuel rod racks is expected." 

Public Citizen states that nowhere in 
the Proposed Waste Confidence 
Decision Review does the NRC take into 
account the findings of this report, 
which should have been included. 

NRG Response 
The Commission has addressed the 

safety of extended post-operational 
spent fuel storage at considerable length 
in the discussion of its proposed revised 
Fourth Finding. 

Operational occurrences cited in 
Public Citizen's comment have been 
addressed by the NRC staff at the plants 
listed. The NRC has taken inspection 
and enforcement actions to reduce the 
potential for such operational 
occurrences in the future. We would like 
to note, however, that the event at the 
Hatch plant occurred in a transfer canal 
between spent fuel pools during an 
operation that would not normally be 
performed following expiration of a 
reactor operating license. In the case of 
the event at Turkey Point, the water that 
flowed outside the building went back 
into the intake of the plant cooling 
canal. The canal is a large, closed loop 
onsite flow path. There was no radiation 
release offsite, and the safety 
significance of the event appears to 
have been very low. 

Regarding the risk of fire at spent fuel 
pools, the NRC staff has spent several 
years studying in detail catastrophic 
loss of reactor spent fuel pool water 
possibly resulting in a fuel fire in a dry 
pool. The 1987 report, "Severe Accidents 
in Spent Fuel Pools in Support of 
Generic Safety Issue 82" (NUREG/CR-
4982), referred to in Public Citizen's 
comment represents an early part of the 
NRC's study. Its findings were based on 
generic data on seismic hazards and 
response of spent fuel pools, which 
resulted in calculated risk numbers with 
wide ranges of uncertainty. (See p. xiii.) 
Subsequent study of the consequences 
and risks due to a loss of coolant water 
from spent fuel pools was conducted by 
the NRC, and the results were published 
in NUREG/CR-5176, "Seismic Failure 
and Cask Drop Analysis of the Spent 

Fuel Pools at Two Representative 
Nuclear Power Plants," January 1989, 
and NUREG-1353, "Regulatory Analysis 
for the Resolution of Generic Issue 82, 
;;,Beyond Design Basis Accidents in 
Spent Fuel Pools'," April 1989. These 
reports were cited in the Commission's 
Proposed Waste Confidence Decision 
Review (54 FR 39767-39797, at p.39795, 
September 28, 1989). Also issued in 1989, 
as part of the NRC staffs study, was 
"Value/Impact Analyses of Accident 
Preventive and Mitigative Options for 
Spent Fuel Pools" (NUREG/CR-5281). 

The analyses reported in these studies 
indicate that the dominant accident 
sequence which contributes to risk in a 
spent fuel pool is gross structural failure 
of the pool due to seismic events. Risks 
due to other accident scenarios (such as 
pneumatic seal failures, inadvertent 
drainage, loss of cooling or make-up 
water, and structural failures due to 
missiles, aircraft crashes and heavy load 
drops) are at least an order of 
magnitude smaller. For this study, older 
nuclear power plants were selected, 
since the older plants are more 
vulnerable to seismic-induced failures. 

It should be noted that for a zircaloy 
cladding fire in a spent fuel storage pool, 
an earthquake or other event causing a 
major loss of cooling water would have 
to occur within two years after 
operation of a PWR or six months after 
operation of a BWR. (See NUREG-1353, 
p. 4-11.) Thus, during the decades of 
post-operational storage, even a major 
loss of cooling water would not be 
sufficient to cause a cladding fire. 
During the time the pool would be most 
vulnerable to a fire, the most-recently 
discharged fuel assemblies would have 
to be adjacent to other recently 
discharged assemblies for a fire to 
propagate to the older fuel. Considering 
that a third of the reactor core is 
typically unloaded as spent fuel each 
year, the probability of a fire involving 
even the equivalent of a reactor core--a 
small portion of a pool's capacity--is 
quite remote. 

It should also be noted that even if the 
timing of a spent fuel pool failure were 
conducive to fire, a fire could occur only 
with a relatively sudden and substantial 
loss of coolant--a loss great enough to 
uncover all or most of the fuel, damaging 
enough to admit enough air from outside 
the pool to keep a large fire going, and 
sudden enough to deny the operators 
time to restore the pool to a safe 
condition. Such a severe loss of cooling 
water is likely to result only from an 
earthquake well beyond the 
conservatively estimated earthquake for 
which reactors are designed. 
Earthquakes of that magnitude are 
extremely rare. 

51-SC-43 

The plant-specific studies following 
the 1987 generic study found that, 
because of the large safety margins 
inherent in the design and construction 
of their spent fuel pools, even the more 
vulnerable older reactors could safely 
withstand earthquakes several times 
more severe than their design basis 
earthquake. Factoring in the annual 
probability of such beyond-design-basis 
earthquakes, the plant-specific and 
generic followup studies calculated that 
the average annual probability of a 
major spent fuel pool failure at tin 
opera ting reactor was ten to thirty times 
lower than the average probabilities in 
the 1987 study. (See NUREG/CR-5176, p. 
xiii, and NUREG-1353, pp. ES-2-3.) For 
either BWR or PWR designs, this 
probability was calculated at two 
chances in a million per year of reactor 
operation. (See NUREG-1353, pp. ES-3-
4.) 

After evaluating several regulatory 
options for reducing the risk of spent 
fuel pool fires, the NRC regulatory 
analysis concluded that "[t]he risk[s] 
due to beyond design basis accidents in 
spent fuel pools, while not negligible, 
are sufficiently low that the added costs 
involved with further risk reductions are 
not warranted." (See NUREG-1353, pp. 
ES-6-8.) 

Issue No. 16: Need for NRG Requirement 
for Dry Cask Storage Instead of Storage 
in Spent Fuel Pools 

Comment 
Public Citizen states that the use of 

dry cask storage for spent fuel would 
help address some of the concerns 
described above, but that NRC has no 
plans to require dry cask storage instead 
of storage in spent fuel pools. The 
commenter notes that NRC has 
explicitly stated in its Proposed Decision 
Review that storage in a reactor's "spent 
fuel storage basin" is considered safe, 
and (the commenter) apparently 
disagrees with this conclusion. 

NRG Response 
The record of operational experience 

with reactor spent fuel storage pools, as 
discussed in the Commission's Proposed 
Decision Review and in response to the 
preceding comments, strongly supports 
the conclusion that reactor spent fuel 
pool storage, which has continued for 
decades, is safe. Accordingly, the NRC 
has reached the conclusion that past 
experience and available information 
amply support the safety of spent fuel 
storage, both in pools and dry storage 
casks, for at least 30 years past the 
expiration of reactor operating licenses 
(including the term of a revised license). 
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Issue No. 17: Suggestion to Revise 
Proposed Fourth Finding to Reflect 
Reasonable Assurance That Spent Fuel 
Can Be Safely Stored in Dry Casks at 
Reactor Sites for Up to One Hundred 
Years 

Comment 
Malachy Murphy [State of Nevada] 

commented that NRC's Proposed 
Revised Fourth Finding did not go far 
enough with respect to the duration of 
safe storage in dry storage casks. The 
commenter suggested that both the 
proposed finding and the Proposed 
Amendment to 10 CFR 51.23 be 
amended to reflect reasonable 
assurance that spent fuel can be stored 
safely and without significant 
environmental risk in dry casks at 
reactor sites for up to one hundred (100) 
years. 

NRG Response 
The Commission does not dispute a 

conclusion that dry spent fuel storage is 
safe and environmentally acceptable for 
a period of 100 years. Evidence supports 
safe storage for this period. A European 
study published in 1988 states, "In 
conclusion, present-day technology 
allows wet or dry storage over very long 
periods, and up to 100 years without 
undue danger to workers and 
population." [See Fette!, W., Kaspar, G., 
and Gunther, H., "Long-Term Storage of 
Spent Fuel from Light-Water Reactors" 
[EUR 11866 EN], Executive Summary, 
p.v, 1988.J 

Although spent fuel can probably be 
safely stored without significant 
environmental impact for longer periods, 
the Commission does not find it 
necessary to make a specific conclusion 
regarding dry cask storage in this 
proceeding, as suggested by the 
commenter, in part because the 
Commission's Proposed Fourth Finding 
states that the period of safe storage is 
"at least" 30 years after expiration of a 
reactor's operating license. The 
Commission supports timely disposal of 
spent fuel and high-level waste in a 
geologic repository, and by this Decision 
does not intend to support storage of 
spent fuel for an indefinitely long period. 

Issue No. 18: Maintenance of 
Institutional Controls for One Hundred 
Years 

Comment 
Marvin Lewis commented that the 

Commission's Proposed Revised 
Decision and Amendment to 10 CFR 
part 51 both require that at-reactor 
storage be available and safe for at least 
100 years, which is an excessive amount 
of time to depend on institutional 
memory. The commenter states that to 
look into the future and have confidence 

that our institutions will survive in a 
form which will provide that safe onsite 
storage is available for at least 100 years 
into the future lacks any merit. The 
commenter asked that the Commission 
arrive at the opposi.l:e conclusion, 
namely that "Due to the Department of 
Energy's lack of quality control of data 
and analysis, inability to qualify 
acceptable sites, accusation against 
subcontractors when data contradicts 
DOE's preconceived assumptions, and 
general adherence to the political 
solution instead of scientific veracity, 
the NRC cannot find that temporary 
storage at reactors will ensure that 
geological storage for spent fuel will be 
available and safe when needed." 

NRG Response 
The Commission believes there is an 

adequate basis from the record of 
Federal regulations, historical 
experience and current practice to 
support the Commission's finding 
regarding institutional controls over 
spent fuel storage activities. 

The Environmental Protection 
Agency's standards for high-level waste 
disposal provide that "active 
institutional controls over disposal sites 
should be maintained for as long a 
period of time as is practicable after 
disposal; however, performance 
assessments that assess isolation of the 
wastes from the accessible environment 
shall not consider any contributions 
from active institutional controls for 
more than 100 years after disposal" (40 
CFR 191.14[a)). The finding that 
repository licensing performance 
assessments can take credit for active 
institutional controls for 100 years is not 
one of the issues involved in the judicial 
action which vacated the EPA standard, 
and it is not expected that this section 
will be disturbed when the standard is 
reissued. It should also be noted that 
this language does not suggest that 
active institutional controls are unlikely 
for a period greater than 100 years. In 
the summary of the Final Rule (50 FR 
38066; September 19, 1985), EPA noted 
that many commenters on the Proposed 
Rule felt that "a few hundred years" 
which was the proposed period for 
reliance on active institutional controls 
was too long. EPA agreed to limit the 
period to 100 years, noting that "this 
was the time period [EPA] considered in 
criteria for radioactive waste disposal 
that were proposed for public comment 
in 1978 (43 FR 53262), a period that was 
generally supported by the commenters 
on that proposal" (50 FR 38066, at p. 
38080). 

NRC would add that there are 
abundant examples of institutions in 
human society which have maintained a 
continuity in institutional controls far 
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exceeding 100 years. The government of 
the United States, which is relatively 
young, is over 200 years old. The 
governments of some European 
countries have been in existence for 
time periods between 700 to 1000 years. 
While invading armies and civil wars 
have been disruptive, archival 
information of interest to the safety of 
the population can be expected to be 
preserved. In the United States today, 
real estate contracts are commonly 
executed to cover a period of 100 years, 
or a significant fraction thereof. One 
hundred-year land-lease agreements are 
common. Major civil construction 
projects such as harbors, bridges, flood 
control systems, and dams are often 
planned and executed--and investments 
made in them--with the view of 
recovering the benefits over a period of 
100 years or more. 

2.5 The Commission's Fifth Finding 

The Commission finds reasonable 
assurance that safe independent onsite or 
offsite spent fuel storage will be made 
available if such storage capacity is needed. 

Issue No. 19: Impact of Extension of 
Time for Repository Availability on the 
Increased Generation of Low-Level 
Radioactive Waste 

Comment 
Commonwealth Edison (CECo) 

commented that the Proposed Waste 
Confidence Review does not address 
low-level waste concerns resulting from 
delayed acceptance of spent fuel by the 
repository under DOE's extended 
schedule for repository availability. 
CECo commented that if they store 
spent fuel in pools and implement rod 
consolidation to conserve space during 
the extension, additional low-level 
waste may be generated. CECo believes 
that NRC should determine if this 
additional low-level waste should go to 
a Federal Repository or to a sited 
compact for disposal. 

NRG Response 
The disposition of high-level and low­

level radioactive wastes has already 
been determined by Congress in the 
Nuclear Waste Policy Act of 1982 
(NWPA) and in the Low-Level 
Radioactive Waste Policy Act (LLWPAJ. 
Congressional designation of the method 
of disposal of each type of waste was 
not dependent on the DOE's schedule 
for development of the repository; 
rather, Congress designated the method 
of disposal according to characteristics 
of the waste which are associated with 
its hazard (i.e., radioactive source 
strength, radioactive species of the 
emanating radiation, and half-life]. It is 
not within the NRC's regulatory 
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jurisdiction to change the directives 
provided by Congress in the NWPA and 
the LLWPA. 

3.0 Consideration of Other Events 
Relevant to the Commission's Decision 

Issue No. 20: Petition by the State of 
Vermont to Intervene in the 
Consideration of the Extension of the 
Operating License for Vermont Yankee 

In the Commission's Proposed Waste 
Confidence Decision Review, it was 
stated that the basis for the 2007-2009 
timeframe in the Court remand leading 
to the Waste Confidence Proceeding had 
changed since the original Decision. 
This discussion was based on the fact 
that it appeared likely that these dates 
no longer represented the expected 
expiration dates for the operating 
licenses of the Vermont Yankee and 
Prairie Island nuclear plants. The NRC 
staff has been granting extensions of the 
dates of expiration of nuclear plant 
operating licenses to reflect a 40-year 
period from the date of issuance of the 
operating license rather than from the 
date of the construction permit. The 
dates of expiration of the Prairie Island 
Units 1 and 2 had already been 
extended from the year 2006 to the years 
2013 and 2014. The NRC staff 
anticipated that on the basis of the date 
of issuance of its operating license, 
Vermont Yankee would be eligible for 
an extension of its opera ting license to 
March 2012. 

In the time since the drafting of the 
Proposed Decision Review, several 
pertinent events have occurred. NRC 
published a notice of consideration of 
amendment to the Vermont Yankee 
Operating License, a proposed "no 
significant hazards" consideration 
determination, and opportunity for a 
hearing (54 FR 31120; July 26, 1989). On 
August 22, 1989, the State of Vermont 
filed a petition for leave to intervene. On 
October 30, 1989, Vermont filed a 
supplement to its petition to intervene 
proposing nine contentions for litigation 
on Vermont Yankee Nuclear Power 
Corporation's application to extend its 
operating license. On November 15, 
1989, the NRC's Atomic Safety and 
Licensing Board (ASLB) heard oral 
argument by counsel for the licensee, 
the NRC staff, and the State of Vermont 
concerning the State's petition for leave 
to intervene and supplemental petition 
for leave to intervene. The ASLB 
granted the State of Vermont's petition 
for leave to intervene, admitted one 
contention (which did not concern waste 
disposal) as an issue in controversy for 
litigation, and granted the request for 
hearing. The ASLB's ruling was issued 
in a Prehearing Conference 

Memorandum and Order dated January 
26, 1990 (Docket Nci.50-271-0LA-4). 

It is now apparent that the extension 
of Vermont Yankee's operating license 
expiration date will be dependent on the 
outcome of this contested hearing. There 
is the possibility tha't a shorter extension 
or that no extension will be granted. In 
view of the uncertain outcome, the 
Commission will delete all discussion of 
a possible revised date for the Vermont 
Yankee operating license expiration and 
the revised date for expiration of the 
Prairie Island operating license. This 
deletion, however, does not affect the 
Commission's Proposed Revised Second 
Finding in its Waste Confidence 
Decision Review. Assuming that no 
extension or a lesser extension is 
granted and Vermont Yankee's 
operating license expires in 2007, the 
basis for the Commission's finding that a 
repository will be available within the 
first quarter of the twenty-first century 
and that sufficient repository capacity 
will be available within 30 years beyond 
the licensed life for operation of any 
reactor, would be unaffected. 

Issue No. 21: PotentialNeed for 
Additional Financial Security for the 
Nuclear Waste Fund 

The NRC staff has been informed by 
DOE's Office of Civilian Radioactive 
Waste Management that a pending final 
report from DOE's Inspector General 
has indicated a potential problem for 
certain nuclear utility licensees to pay 
the one-time fee into the Nuclear Waste 
Fund (NWF) for spent fuel generated 
prior to April 1983. This issue arises 
because several utilities elected to defer 
payment into the fund and, instead, 
themselves hold the money that was 
collected from ratepayers for the one­
time fee. DOE's Inspector General 
believes that some of those utilities may 
not be able to make their payments 
when due. 

The NRC staff met with DOE's Office 
of Civilian Radioactive Waste 
Management (OCRWM) on December 
13, 1989 to discuss this issue and 
determine the potential impact on both 
NRC's Decommissioning Rulemaking 
and on the Waste Confidence Decision, 
and, more generally, on protection of 
public health and safety. In addition, 
NRC discussed at that meeting and in 
follow-up telephone conversations 
potential actions that DOE might take. 
These actions could include modifying 
DOE's spent fuel contracts with electric 
utilities, seeking legislative 
amendments, and working with the 
National Association of Regulatory 
Utility Commissioners to increase 
assurance of one-time contributions into 
the NWF. 
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The NRC understands from OCRWM 
staff that, if a nuclear utility licensee 
were to default on its one-time 
contribution to the NWF, DOE is not 
precluded from accepting for disposal 
all spent fuel from that utility. Thus, the 
NRC does not view this issue as 
affecting its confidence that the spent 
fuel will be disposed of. Rather, the 
issue is one of equity--that is, will a 
utility and its customers and investors 
or U.S. taxpayers and/ or other utilities 
ultimately pay for disposal of spent fuel 
genera led prior to April 1983. 

Background 

In November 1976, the Natural 
Resources Defense Council (NRDC) 
petitioned NRC for a rulemaking to 
determine whether radioactive wastes 
generated in nuclear power reactors can 
be subsequently disposed of without 
undue risk to the public health and 
safety. The NRDC also requested that 
NRC not grant pending or future 
requests for operating licenses until the 
petitioned finding of safety was made. 

On June 27, 1977, NRC denied the 
NRDC petition. The Commission said 
that in issuing operating licenses, NRC 
must have assurance that wastes can be 
safely handled and stored as they are 
generated. It also said that it is not 
necessary for permanent disposal to be 
available if NRC could be confident that 
permanent disposal could be 
accomplished when necessary. NRC 
added that Congress was aware of the 
relationship between nuclear reactor 
operations and the radioactive waste 
disposal problem, and that NRC would 
not refrain from issuing reactor 
operating licenses until the disposal 
problem was resolved. The Commission 
also stated that it " ... would not continue 
to license reactors if it did not have 
reasonable confidence that the wastes 
can and will in due course be disposed 
of safely." 

Also in November 1976, two utility 
companies requested amendments to 
their opera ting licenses to permit 
expansion in the capacity of their spent 
nuclear fuel storage pools: Vermont 
Yankee Nuclear Power Corporation for 
the Vermont Yankee plant; and 
Northern States Power Company for its 
Prairie Island facility. In both cases, the 
utilities planned to increase storage 
capacity through closer spacing of spent 
fuel assemblies in existing spent fuel 
pools. The New England Coalition on 
Nuclear Power and the Minnesota 
Pollution Control Agency intervened. 
The NRC staff evaluated the requests 
and found that the modifications would 
not endanger public health and safety. 
The staff did not consider any potential 
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environmental effects of storage of spent 
fuel at the reactors beyond the dates of 
expiration of their operating licenses. 
NRC's Atomic Safety and Licensing 
Board Panel (ASLBP) adopted the staffs 
safety and environmental findings and 
approved the license amendments for 
the two plants. It too did not consider 
the effects of at-reactor storage beyond 
the expiration of the facility operating 
license. 

The Board's decision was appealed to 
the Atomic Safety and Licensing Appeal 
Board (ASLAB). The ASLAB affirmed 
the Licensing Board's decision, citing the 
Commission's " ... reasonable confidence 
that wastes can and will in due course 
be disposed of safely .... " in the 
Commission's denial of the NRDC 
petition. The decision of the ASLAB was 
appealed to the U.S. Circuit Court of 
Appeals. On May 23, 1979 the Court 
declined to stay or vacate the license 
amendments, but remanded to NRC the 
question of " ... whether there is 
reasonable assurance that an offsite 
storage solution will be available by the 
years 2007-2009, the expiration of the 
plants' operating licenses, and if not, 
whether there is reasonable assurance 
that the fuel can be safely stored at the 
reactor sites beyond those dates." In its 
decision to remand to NRC, for 
consideration in either a generic 
rulemaking or an adjudicatory 
proceeding, the Court observed that the 
issues of storage and disposal of nuclear 
waste were being considered by the 
Commission in an ongoing generic 
proceeding known as the "S-3 
Proceeding" on the environmental 
impacts of uranium fuel cycle activities 
to support the operation of a light water 
reactor, and that it was appropriate to 
remand in light of a pending decision on 
that proceeding and analysis. 

On October 18, 1979, NRC announced 
that it was initiating a rulemaking 
proceeding in response to the Appeals 
Court remand and as a continuation of 
the NRDC proceeding. Specifically, the 
purpose of the proceeding was for the 
Commission " ... to reassess its degree of 
confidence that radioactive wastes 
produced by nuclear facilities will be 
safely disposed of, to determine when 
any such disposal will be available, and 
whether such wastes can be safely 
stored until they are disposed of." 

The Commission recognized that the 
scope of this proceeding would be 
broader than the Court's instruction, 
which required the Commission to 
address only storage-related questions. 
The Commission believed, however, that 
the primary public concern was the 
safety of waste disposal rather than the 
availability of an off-site solution to the 

storage problem. The Commission also 
committed itself to reassess its basis for 
confidence that methods of safe 
permanent disposal for high-level waste 
would be available when needed. Thus, 
the Commission chose as a matter of 
policy not to confine itself exclusively to 
the narrower issues in the court remand. 

In the Notice of Proposed Rulemaking, 
the Commission also stated that if the 
proceeding led to a finding that safe off­
site storage or disposal would be 
available before expiration of facility 
operating licenses, NRC would 
promulgate a rule providing that the 
impact of onsite storage of spent fuel 
after expiration of facility operating 
licenses need not be considered in 
individual licensing proceedings. 

The Waste Confidence Decision was 
issued on August 31, 1984 (49 FR 34658). 
In the Decision, the Commission made 
five findings. It found reasonable 
assurance that: 

(1) Safe disposal of high-level 
radioactive waste and spent fuel in a 
mined geologic repository is technically 
feasible. 

(2) One or more mined geologic 
repositories for commercial high-level 
radioactive waste and spent fuel will be 
available by the years 2007-2009, and 
sufficient repository capacity will be 
available within 30 years beyond 
expiration of any reactor operating 
license to dispose of existing 
commercial high-level radioactive waste 
and spent fuel originating in such 
reactor and generated up to that time. 

(3) High-level radioactive waste and 
spent fuel will be managed in a safe 
manner until sufficient repository 
capacity is available to assure the safe 
disposal of all high-level radioactive 
waste and spent fuel. 

(4) If necessary, spent fuel generated 
in any reactor can be stored safely and 
without significant environmental 
impacts for at least 30 years beyond the 
expiration of that reactor's operating 
license at that reactor's spent fuel 
storage basin, or at either onsite or 
offsite independent spent fuel storage 
installations. 

(5) Safe independent onsite or offsite 
spent fuel storage will be made 
available if such storage capacity is 
needed. 

On the day the Decision was issued, 
the Commission also promulgated two 
rulemaking amendments: (1) an 
amendment to 10 CFR part 50, which 
required that no later than five years 
before expiration of reactor operating 
licenses, the licensee must provide NRC 
with a written plan for management of 
spent fuel onsite, until title for the spent 
fuel is transferred to the DOE; and (2) an 
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amendment to 10 CFR part 51 which 
provided that environmental 
consequences of spent fuel storage after 
expiration of facility licenses need not 
be addressed in connection with 
issuance of or amendment to a reactor 
operating license. 

In issuing the part 51 amendment, the 
Commission stated that although it had 
reasonable assurance that one or more 
repositories would be available by 2007-
2009, it was possible that some spent 
fuel would have to be stored beyond 
those dates. The part 51 amendment 
was based on the Commission's finding 
in the Waste Confidence Proceeding 
that it had reasonable assurance that no 
significant environmental impacts will 
result from storage of spent fuel for at 
least 30 years beyond expiration of 
reactor operating licenses. 

Enactment of the NWPA contributed 
significantly to the basis for the 
Commission's 1984 Decision and 
companion rulemakings. The Act 
established a funding source and 
process with milestones and schedules 
for, among other things, the development 
of a monitored retrievable storage 
(MRS) facility and two repositories, one 
by early 1998 and a second, if 
authorized by Congress, at a later date, 
initially planned by DOE for 2006. For 
each repository, the Act required DOE 
to conduct in-situ investigations of three 
sites and recommend one from among 
them to the President and Congress for 
repository development. The NWPA 
also required DOE to recommend, from 
among alternative sites and designs, a 
site and design for an MRS for spent fuel 
and high-level waste management 
before disposal. The Commission's 
licensing and regulatory authority over 
both storage and disposal facilities was 
preserved by the Act. 

In the four years after enactment of 
the NWPA, DOE met a number of the 
Act's early program requirements, but 
also encountered significant difficulties. 
It published a final Mission Plan for the 
overall NWP A program, and followed 
with a Project Decision Schedule for 
DOE and other Federal agency actions. 
It promulgated, with Commission 
concurrence, a set of guidelines for 
repository siting and development. It 
published draft and final environmental 
assessments for nine candidate 
repository sites, and recommended three 
for characterization. It completed and 
submitted to Congress an environmental 
assessment, a program plan, and a 

· proposal with a site and design for an 
MRS. All these actions followed 
extensive interactions with interested 
Federal agencies, State, Indian tribal, 
and local governments, and other 
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organizations. In the course of these 
activities, however, DOE also slipped its 
schedule for operation of the first 
repository by five years, indefinitely 
postponed efforts toward a second 
repository, and had to halt further MRS 
siting and development activities 
pending Congressional authorization. 

In December, 1987, Congress enacted 
the Nuclear Waste Policy Amendments 
Act [NWPAA). The NWPAA redirected 
the high-level waste program by 
suspending site characterization 
activities for the first repository at sites 
other than the Yucca Mountain site, and 
by suspending all site-specific activities 
with respect to a second repository. The 
Amendments Act also authorized and 
set schedule and capacity limits on the 
MRS. The purpose of these limitations, 
according to sponsors of the legislation, 
was to assure that an MRS would not 
become a substitute for a geologic 
repository. 

Consistent with its commitment to 
revisit its Waste Confidence conclusions 
at least every five years, the 
Commission has undertaken the current 
review to assess the effect of these and 
other developments since 1984 on the 
basis for each of its five findings. The 
Commission issued its proposed Waste 
Confidence Decision Review and 
proposed revised findings for public 
comment on September 28, 1989. The 
comment period expired December 27, 
1989. A total of eleven comments were 
received. 

In this document, the Commission 
supplements the basis for its earlier 
findings and the environmental analysis 
of the 1984 Decision. The Commission is 
amending fts second finding, concerning 
the timing of initial availability and 
sufficient capacity of a repository, and 
its fourth finding, concerning the 
duration of safe spent fuel storage. 
These revisions are based on the 
following considerations: 

(1) the five-year slippage, from 1998 to 
2003, in the DOE schedule for repository 
availability prior to issuance of its 
November 1989 "Report to Congress on 
Reassessment of the Civilian 
Radioactive Waste Management 
Program" and its new target date of 2010 
for repository availability announced in 
that report; 

(2) the additional slip of four and one­
half years since the January 1987 Draft 
Mission Plan Amendment in the DOE 
schedule for the excavation of the 
exploratory shaft; 

(3) the need to continue accounting for 
the possibility that the Yucca Mountain 
site might be found unsuitable and that 
DOE would have to initiate efforts to 
identify and characterize another site 
for the first repository; 

(4) the statutory suspension of site­
specific activities for the second 
repository; 

(5) DOE's estimate that site screening 
for a second repository should start 
about 25 years before the start of waste 
acceptance; and 

(6) increased confidence in the safety 
of extended spent fuel storage, either at 
the reactor or at independent spent fuel 
storage installations. 

The Commission is also issuing an 
amendment to 10 CFR 51.23(a] to 
conform with the revisions to Findings 2 
and 4 elsewhere in this issue of the 
Federal Register. 

Organization and Table of Contents 

In conducting this review, the 
Commission has addressed, for each of 
its 1984 Findings, two categories of 
issues. The first category consists of the 
issues the Commission considered in 
making each Finding at the time of the 
initial Waste Confidence Decision. For 
these issues, the Commission is 
interested in whether its conclusions, or 
the Finding these conclusions support, 
should be changed to address new or 
foreseeable developments that have 
arisen since the first Waste Confidence 
Decision. The second category of issues 
consists of those the Commission 
believes should be added to the 1984 
issues in light of subsequent 
developments. [To enable the reader to 
follow more easily, the lengthy 
discussions of Findings 1 and 2 have 
been organized to address each original 
and new issue under subheadings.] 

Table of Contents 

I. First Commission Finding 

A. Issues Considered in Commission's 
1984 Decision on Finding 1. 

1. Identification of acceptable sites 

2. Development of effective waste 
packages 

(a) considerations in developing waste 
package 

[b] effect of reprocessing on waste 
form and waste package 

3. Development of effective engineered 
barriers for isolating wastes from the 
biosphere 

(a] backfill materials 
(b] borehole and shaft sealants 
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B. Relevant Issues That Have Arisen 
since the Commission's Original 
Decision on Finding 1 

1. Termination of Multiple Site 
Characterization 

2. Relevance to NRC's "S-3 Table" 
proceeding 

3. International developments in spent 
fuel disposal technology 

C. Conclusion on Finding 1 

II. Second Commission Finding 

A. Issues Considered in Commission's 
1984 Decision on Finding 2 

1. Technical uncertainties 

(a] finding technically acceptable sites 
in a timely fashion 

[b] timely development of waste 
packages and engineered barriers 

2. Institutional uncertainties 

(a] measures for dealing with Federal­
State-local concerns 

(b] continuity of the management of 
the waste program 

(c) continued funding of the nuclear 
waste management program 

[d] DOE's schedule for repository 
development 

B. Relevant Issues That Have Arisen 
since the Commission's Original 
Decision on Finding 2 

1. Potential delay under the program of 
single site characterization 

2. Potential limitations on timing of 
availability of disposal capacity 

(a] impact of possible limited disposal 
capacity at Yucca Mountain, indefinite 
suspension of second repository 
program 

[b] impact of uncertainty in spent fuel 
projections on need to consider second 
repository program 

3. Impact of slippages in DOE program 
on availability of a repository when 
needed for health and safety reasons 

4. Effect of NRG emphasis an 
completeness and quality 

C. Conclusion on Finding 2 

Ill. Third Commission Finding 

A. Issues Considered in Commission's 
1984 Decision on Finding 3: 

Licensee compliance with NRC 
regulations and license conditions; Safe 
management of spent fuel past 
expiration of operating licenses; 
Availability of DOE interim storage 
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B. Relevant Issues That Have Arisen 
since the Commission's Original 
Decision on Finding 3: 

Responsibility for spent fuel storage 
beyond 1998; Delay in second 
repository; Potential for license 
renewals 

IV. Fourth Commission Finding 

A. Issues Considered in Commission's 
1984 Decision on Finding 4: 

Long-term integrity of spent fuel under 
water pool storage conditions; Structure 
and component safety for extended 
facility operation for storage; Safety of 
dry storage of spent fuel; Potential risks 
of accidents and acts of sabotage of 
spent fuel storage facilities 

B. Relevant Issues That Have Arisen 
since the Commission's Original 
Decision on Finding 4: 

Radiological and non-radiological 
consequences of extended spent fuel 
storage; Potential delay in first 
repository, license renewals, delay in 
second repository; Environmental 
assessment and finding of no significant 
impact of at-reactor storage beyond 30 
years after reactor's licensed life for 
operation 

V. Fifth Commission Finding 

A. Issues Considered in Commission's 
1984 Decision on Finding 5: 

Adequacy of NWPA for determining 
responsibility for timely spent fuel 
storage; Spent fuel discharge 
projections; Industry commitment to 
implement away-from-reactor storage 

B. Relevant Issues That Have Arisen 
since the Commission's Original 
Decision on Finding 5: 

Responsibility for spent fuel storage 
beyond 1998; Advances in technology 
for dry storage; Benefits of monitored 
retrievable storage facility under 
NWPAA; License renewals; Options for 
offsite storage under NWPAA 

Reaffirmed Finding 1: The 
Commission finds reasonable assurance 
that safe disposal of high-level 
radioactive waste and spent fuel in a 
mined geologic repository is technically 
feasible. 

I.A. Issues Considered in Commission's 
1984 Decision on Finding 1 

J.A.1. ·The identification of acceptable 
sites 

Under the Nuclear Waste Policy Act 
of 1982 (NWPA), the Department of 
Energy (DOE) had responsibility for 
identifying candidate sites for a geologic 
repository and for repository 
development. The first requirement 
leading to recommendation of candidate 

sites was formal notification of States 
with one or more potentially acceptable 
sites for a repository within 90 days of 
enactment of the NWPA. In February 
1983, the DOE identified nine potentially 
acceptable sites for.the first repository. 
Four of the sites were in bedded-salt 
formations, three were in salt domes, 
one in volcanic luff, and one in basalt. 

The NWPA required that each site 
nomination be accompanied by an 
environmental assessment (EA). In 
December 1984, DOE published Draft 
EAs (DEAs) for each of the nine sites 
identified as potentially acceptable and 
proposed the following sites for 
nomination: the reference repository 
location at Hanford, WA; Yucca 
Mountain, NV; Deaf Smith County, TX; 
Davis Canyon, UT; and Richton Dome, 
MS. In May 1986, DOE released Final 
EAs (FEAs) for the five sites nominated. 
At that time, DOE recommended that 
the Yucca Mountain, Hanford, and Deaf 
Smith County sites undergo site 
characterization. The President 
approved the recommendation. 

The NRC staff provided extensive 
comments on both the DEAs and the 
FEAs. NRC concerns on the FEAs 
related primarily to DOE's failure to 
recognize uncertainty inherent in the 
existing limited data bases for the 
recommended sites, and the tendency of 
DOE to present overly favorable or 
optimistic conclusions. The primary 
intent of the comments was to assist 
DOE in preparing high-quality Site 
Characterization Plans (SCPs) for each 
site, as required under the NWPA, 
before excavation of exploratory shafts. 
NRC concerns can only be addressed 
adequately through the site 
characterization process, because one of 
the purposes of this process is to 
develop the data to evaluate the 
significance of concerns relative to site 
suitability. 

NRC did not identify any fundamental 
technical flaw or disqualifying factor 
which it believed would render any of 
the sites unsuitable for characterization. 
Further, NRC did not take a position on 
the ranking of the sites in order of 
preference, because this could be 
viewed as a prejudgment of licensing 
issues. NRC was not aware of any 
reason that would indicate that any of 
the candidate sites was unlicenseable. 
Nor has NRC made any such finding to 
date with respect to any site identified 
as potentially acceptable. 

In March 1987, Congress began 
drafting legislation to amend the 
repository program. NRC provided 
comments on a number of these draft 
amendments. In December 1987, the 
NWPAA was enacted. In a major 
departure from the initial intent of the 
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NWPA, the new law required that DOE 
suspend site characterization activities 
at sites other than the Yucca Mountain 
site. This decision was not based on a 
technical evaluation of the three 
recommended sites or a conclusion that 
the Hanford and Deaf Smith sites were 
not technically acceptable. According to 
sponsors of the legislation, the principal 
purpose of the requirement to suspend 
characterization at these sites was to 
reduce costs. In effect, the NWPAA 
directed DOE to characterize candidate 
sites sequentially, if necessary, rather 
than simultaneously. If DOE determines 
at any time that the Yucca Mountain site 
is unsuitable, DOE is to terminate all 
site characterization activities and 
report to Congress its recommendations 
for further actions. 

The NRC staff has identified 
numerous issues regarding the Yucca 
Mountain site that may have a bearing 
on the licenseability of that site. These 
issues will have to be resolved during 
site characterization. An example of a 
site issue that may bear on the question 
of suitability is tectonic activity, the 
folding or faulting of the earth's crust. In 
the 1984 Waste Confidence Decision, 
NRC noted that " ... the potential sites 
being investigated by DOE are in 
regions of relative tectonic stability." 
The authority for this statement came 
from the Position Statement of the US 
Geological Survey (USGS). NRC has 
raised concerns regarding tectonic 
activity at the Yucca Mountain site in 
the comments on the draft and final 
EAs, in the draft and final Point Papers 
on the Consultation Draft Site 
Characterization Plan, and in the Site 
Characterization Analysis for the Yucca 
Mountain site. If it appears during site 
characterization that the Yucca 
Mountain site will be unable to meet 
NRC requirements regarding isolation of 
waste, DOE will have to suspend 
characterization at that site and report 
to Congress. 

DOE's program of site screening in 
different geologic media was consistent 
with section 112(a) of the NWPA, which 
required that DOE recommend sites in 
different geologic media to the extent 
practicable. This strategy was to ensure 
that if any one site were found 
unsuitable for reasons that would render 
other sites in the same geologic medium 
unacceptable, alternate sites in different 
host rock types would be available. 
NRC referred to this policy in its 1984 
Waste Confidence Decision, when it 
said, in support of its argument on 
technical feasibility, that " ... DOE's 
program is providing information on site 
characteristics at a sufficiently large 
number and variety of sites and geologic 
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media to support the expectation that 
one or more technically acceptable sites 
will be identified." 

NRC recognizes that simultaneous site 
characterization is not necessary to 
identify a repository site that would 
meet NRC's technical criteria for 
isolating wastes. Sequential site 
characterization does not necessarily 
preclude or hinder identification of an 
acceptable site for a repository. NRC did 
express concern to Congress, on several 
occasions during deliberations over the 
proposed legislation, that sequential site 
characterization could delay 
considerably the schedule for opening a 
repository if the site undergoing 
characterization were found to be 
unlicenseable. NRC also indicated that 
this potential for delay would have to be 
considered by NRC in reevaluating the 
findings in its Waste Confidence 
Decision. The impact of this redirection 
of the high-level waste program on the 
Commission's Waste Confidence 
findings is not on the ability to identify 
technically acceptable sites, but on the 
timing of availability of technically 
acceptable sites. Because 
characterization of multiple sites 
appears to be more directly related to 
the timing of repository availability than 
to the feasibility of geologic disposal, 
consideration of the above statement in 
light of the NWPAA program redirection 
will be discussed under Finding 2. 

Another question bearing on whether 
technically acceptable sites can be 
found is whether compliance with 
Environmental Protection Agency [EPA) 
environmental standards for disposal of 
spent fuel and high-level waste can be 
demonstrated. These standards, 
originally promulgated in final form in 
September 1985, were vacated in July, 
1987, by the U.S. Court of Appeals, and 
remanded to EPA for further 
consideration [see NRDC v. EPA, 824 F. 
2d 1258). As originally promulgated, the 
standards set limits on releases of 
radioactive materials from the site into 
the accessible environment over a 
10,000-year period following disposal. 
They also required that there be less 
than one chance in ten that the release 
limits will be exceeded in 10,000 years, 
and less than one chance in 1,000 that 
releases will exceed ten times the limits 
over 10,000 years. 

'In past comments on draft and 
proposed EPA standards, and in related 
NRC rulemaking efforts, NRC has 
expressed concern that probabilistic 
analyses should not be exclusively 
relied on to demonstrate compliance 
with EPA release limits. NRC's 
comments said in part that " ... [t]he 
numerical probabilities in [the 

standards] would require a degree of 
precision which is unlikely to be 
achievable in evaluating a real waste 
disposal system." The comments went 
on to explain that " ... identification of the 
relevant processes and events affecting 
a particular site will require 
considerable judgment and will not be 
amenable to accurate quantification, by 
statistical analysis, of their probability 
of occurrence." NRC believed then, and 
continues to believe, that it must make 
qualitative judgments about the data 
and methodologies on which the 
numerical probabilities were based. 

In response to NRC concerns, EPA 
incorporated language into its 1985 
standards that appeared to allow 
flexibility to combine qualitative 
judgments with numerical probability 
estimates in a way that might have 
made implementation of the EPA 
standards practicable. The text of those 
standards recognized that "proof of the 
future performance of a disposal system 
is not to be had in the ordinary sense of 
the word" with the substantial 
uncertainties and very long performance 
period involved. The 1985 standards 
emphasized that a "reasonable 
expectation"--rather than absolute 
proof--is to be the test of compliance. 
"What is required," the text of the 
standards said, "is a reasonable 
expectation, on the basis of the record ... , 
that compliance ... will be achieved." In 
an additional attempt to provide 
flexibility for implementation of the 
standards, EPA also provided that 
numerical analyses of releases from a 
repository were to be incorporated into 
an overall probability distribution only 
"to the extent practicable." This phrase 
appeared to allow some discretion for 
NRC to incorporate qualitative 
considerations into its license decision­
making, rather than having to rely solely 
on numerical projections of repository 
performance. On the strength of these 
and other EPA assurances, the 
Commission did not object when the 
final standards were published in 1985. 

The Commission also notes that the 
EPA standards, as promulgated in 1985, 
contained a provision for development 
of alternative standards by EPA. The 
Federal Register text (50 FR 38074, 
September 19, 1985) describing this 
alternative standards provision stated: 

There are several areas of uncertainty the 
Agency [EPA) is aware of that might cause 
suggested modifications of the standards in 
the future. One of these concerns is 
implementation of the containment 
requirements for mined geologic repositories. 
This will require collection of a great deal of 
data during site characterization, resolution 
of the inevitable uncertainties in such 
information, and adaptation of this 
information into probabilistic risk 
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assessments. Although the Agency is 
currently confident that this will be 
successfully accomplished, such projections 
over thousands of years to determine 
compliance with an environmental regulation 
are unprecedented. If--after substantial 
experience with these analyses is acquired-­
disposal systems that clearly provide good 
isolation cannot reasonably be shown to 
comply with the containment requirements, 
the Agency would consider whether 
modifications to [the standards) were 
appropriate. 

This statement suggests to the 
Commission that EPA would be willing 
to consider modifications to the 
standard's containment requirements in 
the event that their probabilistic 
formulation is found to hamper or 
preclude an adequate evaluation of a 
proposed repository's capability to 
isolate radioactive waste. 

Pursuant to the remand by the Federal 
court in 1987, EPA is currently revising 
its standards for disposal of spent fuel 
and high-level waste. The court's 
decision directed that the remand focus 
on the ground water and individual 
protection requirements of the 
standards. Although the EPA standards 
are still undergoing development at this 
time, the Commission does not currently 
see a sufficient basis to withdraw its 
confidence in the feasibility of 
evaluating compliance with such 
standards. NRC staff will closely 
monitor the development of the 
repromulgated standards. 

In sum, considering both past and 
current programs for characterizing 
sites, the Commission concludes that 
technically acceptable sites for a 
repository can be found. The 
Commission is confident that, given 
adequate time and resources, such sites 
can be identified, evaluated, and 
accepted or rejected on their merits, 
even if no more than one site is 
undergoing site characterization. This 
judgment does not rest on the 
acceptability of the Yucca Mountain site 
or any one future candidate site. 

I.A.2. The development of effective 
waste packages. 

I.A.2.a. Considerations in developing 
waste packages. 

The NWPA required NRC to 
promulgate technical requirements and 
criteria to be applied in licensing a 
repository for high-level radioactive 
waste. Under Section 121 of the Act, 
these technical criteria must provide for 
use of a system of multiple barriers in 
the design of the repository and such 
restrictions on the retrievability of 
waste as NRC deems appropriate. The 
system of multiple barriers includes 
both engineered and natural barriers. 
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The waste package is the first 
engineered barrier in the system of 
multiple barriers to radionuclide escape. 
The waste package is defined as the 
"waste form and any containers, 
shielding, packing and other absorbent 
materials immediately surrounding an 
individual waste container." Before 
sinking an exploratory shaft for site 
characterization, DOE is required to 
prepare an SCP including a description 
of the waste form or packaging proposed 
for use at the repository, and an 
explanation of the relationship between 
such waste form or packaging and the 
geologic medium of the site. 

The multiple barrier approach to 
radioactive waste isolation in a geologic 
repository is implemented in NRC 
requirements by a number of 
performance objectives and by detailed 
siting and design criteria. The NRC 
performance objective for the waste 
package requires substantially complete 
containment for a period of not less than 
300 years nor more than 1000 years after 
permanent closure of the repository. The 
technical design criteria for the waste 
package require that interaction of the 
waste package with the environment not 
compromise performance of the 
package, the underground facility, or the 
geologic setting. Therefore, the waste 
package design must take into account 
the complex site-specific interactions 
between host rock, waste package, and 
ground water that will affect waste 
package and overall repository 
performance. 

Under the NWPAA, DOE was 
required to suspend site 
characterization activities at sites other 
than the Yucca Mountain, NV site. 
Consequently, DOE has narrowed the 
range of waste package designs to a 
design tailored for unsaturated tuff at 
the Yucca Mountain site. This aspect of 
the high-level waste program redirection 
may facilitate and expedite the waste 
package design process insofar as it 
enables DOE to concentrate its efforts 
on developing a single design for a 
single site instead of three designs for 
sites in bedded salt, basalt, and 
unsaturated luff. 

Currently, DOE is evaluating 
uncertainties in waste package design 
related to waste form, container type, 
and environment. The current 
conceptual design for the waste package 
is based on several assumptions. The 
waste form is presumed to be ten-year­
old spent fuel or high-level waste in the 
form of borosilicate glass in stainless­
steel canisters. (In addition to spent fuel 
and high-level waste, the waste form 
may include greater-than-Class C 
(GTCC) low-level waste. This waste is 

not routinely acceptable for near-surface 
disposal under NRC regulations for 
disposal of low-level wastes, but is 
acceptable for disposal in a repository 
licensed for disposal of spent fuel and 
high-level wastes. Tpis waste might 
include such materials as sealed sources 
and activated metals from the 
decommissioning of reactors and 
production facilities.) 

Six materials are being considered for 
fabrication of containers, including 
austenitic steel (3161), nickel-based 
alloys (Alloy 825), pure copper (CDA 
102), copper-based alloys (alurninurn­
bronze, CDA-613, and 70-30 Cu-Ni, CDA-
715), and a container with a metal outer 
shell and ceramic liner. The reference 
container for the spent fuel and high­
level waste is a 1.0-crn thick cylinder to 
be made of American Iron and Steel 
Institute (AISI) 3041 stainless steel. This 
will be DOE's benchmark material, 
against which other materials are to be 
compared. DOE currently intends for 
spent fuel containers to be filled with an 
inert gas, such as argon, before being 
welded closed. In addition to these six 
materials, DOE also plans to assess the 
merits of alternative waste package 
materials and designs. 

The reference repository location is in 
the unsaturated tuff of the Topopah 
Spring Formation underlying Yucca 
Mountain. According to DOE, little free­
flowing water is thought to be present 
there to contribute to corrosion of the 
waste containers, although the degree of 
saturation in this tuff is estimated to be 
65 (plus or minus) 19 percent of the 
available void space in the rock. DOE 
has acknowledged, however, that the 
greatest uncertainties in assessing waste 
package performance at Yucca 
Mountain stern from difficulty in 
characterizing and modeling the coupled 
geochemical-hydrologic processes that 
represent the interactions between the 
host rock, waste package, and ground 
water. The final waste package design 
will depend on the results of site 
characterization and laboratory testing 
to reduce uncertainty in predicting these 
interactions in the reference repository 
horizon. The final design will also be 
shaped by research in understanding the 
degradation of candidate container 
materials, and the characteristics of the 
likely reference waste forms. 

Regarding the state of technology for 
developing long-lived waste package 
containers, the Swedish Nuclear Fuel 
and Waste Management Company 
(SKB), the organization responsible for 
radioactive waste disposal in Sweden, 
has described a container for spent fuel 
rods that consists of a 0.1-rn thick 
copper canister surrounded by a 
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bentonite overpack. The design calls for 
pouring copper powder into the void 
spaces in the canisters, compacting the 
powder using hot-isostatic pressing with 
an inert gas, and sealing the canisters. 
SKB estimates that the copper canister 
waste package has a million-year 
lifetime. (See also I.B.3. below.) 

As noted in NRC's Final Point Papers 
on the Consultation Draft Site 
Characterization Plan, the Commission 
does not expect absolute proof that 100 
percent of the waste packages will have 
100 percent containment for 300 to 1000 
years. Since that time, the NRC staff has 
completed its review of the December 
1988 Site Characterization Plan for 
Yucca Mountain. Although the 
Commission continues to have concerns 
about DOE's waste package program, 
nothing has occurred to diminish the 
Commission's confidence that as long as 
DOE establishes conservative objectives 
to guide a testing and design program, in 
tuff or in other geologic media if 
necessary, it is technically feasible to 
develop a waste package that meets the 
performance objective for substantially 
complete con tainrnen t. 

I.A.2.b. Effect of reprocessing on 
waste form and waste package. 

The Draft 1988 Mission Plan 
Amendment estimates that about 77,800 
metric tons of heavy metal (MTHM) of 
spent nuclear fuel will be available for 
disposal by the year 2020. (This estimate 
is based on a "no new orders" 
assumption for commercial nuclear 
reactors and a 40-year reactor lifetime.) 
Also, approximately 9400 MTHM of 
reprocessed defense waste and a small 
amount of commercial reprocessed 
waste from the West Valley 
Dernonstra tion Project is estirna ted to be 
available for disposal by 2020. The 
decision to locate the defense high-level 
waste in the repository for wastes from 
commercial power reactors resulted 
from the requirement in Section 8 of the 
NWPA that the President evaluate the 
possibility of developing a defense­
waste-only repository. In February 1985, 
DOE submitted a report to the President 
recommending a combined commercial 
and defense repository. In April 1985, 
the President agreed that no basis 
appeared to exist for a defense-only 
repository and directed DOE to dispose 
of defense waste in the commercial 
repository. 

About 8750 MTHM of reprocessed 
high-level waste from defense facilities 
at Savannah River, SC, Hanford, WA, 
and Idaho Falls, ID will be available by 
2020 for disposal in the repository, 
according to the Draft 1988 Mission Plan 
Amendment. This waste will likely be 
solidified into a borosilicate glass 
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matrix. About 640 MTHM of 
reprocessed high-level waste will come 
from the West Valley Demonstration 
Project, a facility for wastes from 
discontinued commercial reprocessing 
of spent fuel at that site. This 
reprocessed waste also will be 
solidified, probably in a borosilicate 
glass waste form. 

Waste-form testing for the Yucca 
Mountain site is focusing on both spent 
fuel and reprocessed high-level waste. 
The performance of the waste form in 
providing the first barrier to 
radionuclide migration is being 
evaluated on the basis· of the physical 
and chemical environment of the waste 
form after disposal, the performance of 
the waste container, and the 
emplacement configuration. 

A major limitation on glass waste­
form testing is that the actual waste 
glasses to be disposed of are not 
available, and their exact composition 
will not be established until after further 
testing. Reference waste-glass 
compositions are being used for studies 
on the effect of variation in glass 
composition on performance. (These 
glass compositions are designed by 
Savannah River Laboratory (SRL) for 
defense high-level waste, and by Pacific 
Northwest Laboratory (PNL) for the 
commercial high-level wastes to be 
vitrified under the West Valley 
Demonstration Project Act.) The 
reference compositions will be revised 
when better analyses of the composition 
of the wastes at SRL and West Valley 
are available. The test program will seek 
to establish upper bounds on leaching of 
important radionuclides, and the extent 
to which glass fracturing increases leach 
rate. Other factors influencing leach rate 
are temperature, pH of the leaching 
solution, formation of solid layers on the 
surface of the waste glass, irradiation, 
water volume, and chemistry. 

It is possible that renewed 
reprocessing of spent fuel from nuclear 
power reactors may result in a greater 
proportion of reprocessed waste to 
spent fuel than is currently anticipated. 
Although such a departure from the 
current plan to dispose of mostly 
unreprocessed spent fuel in the 
repository does not appear likely at this 
time, the Commission believes it is 
important to recognize the possibility 
Ip.at this situation could change. 

The possibility of disposal of 
reprocessed waste as an alternative 
waste form to spent fuel assemblies was 
recognized by the Commission in the 
1984 Waste Confidence Decision. The 
Commission noted that the disposal of 
waste from reprocessing had been 
studied for a longer time than the 
disposal of spent fuel, and that the 

possibility of reprocessing does not alter 
the technical feasibility of developing a 
suitable waste package. The 
Commission went on to say that there is 
evidence that the disposal of 
reprocessed high-le'lel waste may pose 
fewer technical challenges than the 
disposal of spent fuel. As long as DOE 
uses conservative assumptions and test 
conditions for evaluating the 
performance of different waste forms 
against NRC licensing requirements, the 
Commission has no basis to change its 
finding that there is reasonable 
assurance that reprocessing does not 
reduce confidence in the technical 
feasibility of designing and building a 
waste package that will meet NRC 
licensing requirements in a variety of 
geologic media. 

l.A.3. The development of effective 
engineered barriers for isolating wastes 
from the biosphere 

I.A.3.a. backfill materials. 
At the time of the 1984 Waste 

Confidence Decision, DOE was 
developing conceptual designs for 
backfill in several geologic media. Most 
candidate sites at that time' were in 
saturated rock, and the conceptual 
designs included backfilling or packing 
around waste containers to prevent or 
delay ground water flow which could 
enhance corrosion and radionuclide 
transport near the waste containers. The 
conceptual design for the engineered 
barrier system at the Yucca Mountain 
site has different parameters because 
the site is unsaturated; instead of 
backfill or packing around the waste 
container, there is to be an air gap 
between sides of the waste canister and 
the host rock. 

Backfill material around the container 
is not required under NRC regulations 
for the waste package. NRC regulations 
require that " ... containment of high-level 
waste within the waste packages [which 
includes the container] will be 
substantially complete for a period to be 
determined by the 
Commission ... provided, that such period 
shall not be less than 300 years nor more 
than 1000 years after permanent closure 
of the repository" [10 CFR subsection 
60.113(a)(1J(ii)(B)], and that the entire 
engineered barrier system meet the 
release rate performance objective of 1 
part in 100,000 per year. 

Backfill is also a component of the 
borehole, shaft, and ramp seals, which 
are not part of the engineered barrier 
system or the underground facility. 
Boreholes, shafts, and ramps must be 
sealed when the repository is 
permanently closed. This aspect of 
backfilling is discussed below under 
"Development of Sealants." Backfill 
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may also include crushed rock used to 
fill openings such as drifts in the 
underground facility. At the Yucca 
Mountain candidate site, DOE currently 
plans to fill openings in the underground 
facility at closure of the repository. 
Backfilling is not planned before 
repository closure because it is not 
needed for structural support for the 
openings, and it would make waste 
retrieval more difficult. At closure of the 
facility, however, openings will be 
backfilled with coarse luff excavated for 
the facility. In the conceptual design 
provided in the SCP, the selection of 
coarse tuff as backfill material is based 
on numerical simulations performed by 
DOE which suggest that coarse tuff 
would be a more effective barrier to 
capillary flow in the backfill matrix than 
fine materials. 

DOE's design for the engineered 
barrier system submitted with the 
license application will have to contain 
information sufficient for NRC to reach 
a favorable conclusion regarding the 
overall system performance objective. 
Backfill or packing around waste 
containers is not required by NRC 
regulations if DOE can demonstrate that 
applicable performance objectives can 
be met without it. If, on the basis of 
testing and experiments during site 
characterization, DOE decided that 
backfill would enhance engineered 
barrier system performance, the design 
would have to reflect this conclusion. 
DOE has already conducted research on 
a wide variety of candidate materials 
for backfill around waste packages in a 
variety of geologic media. The 
Commission continues to have 
confidence that backfill or packing 
materials can be developed as needed 
for the underground facility and waste 
package to meet applicable NRC 
licensing criteria and performance 
objectives. 

I.A.3.b. Borehole and shaft seals. 
The engineered barrier system 

described above is limited to the waste 
package and the underground facility as 
defined in 10 CFR part 60. The 
underground facility refers to the 
underground structure, including 
openings and backfill materials, but 
excluding shafts, boreholes, and their 
seals. Containment and release-rate 
requirements are specified for the 
engineered barrier system, but not for 
the borehole and shaft seals. Seals are 
covered under 10 CFR section 60.112, the 
overall post-closure system performance 
objective for the repository. Among 
other things, this provision requires that 
shafts, boreholes and their seals be 
designed to assure that releases of 
radioactive materials to the accessible 
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environment following permanent 
closure conform to EPA's generally 
applicable standards for radioactivity. 
Although the criteria for seals given in 
10 CFR part 60 do not specifically 
mention seals in ramps and the 
underground facility, it is reasonable to 
consider them together with borehole 
and shaft sealants, because the seals 
and drainage design in ramps and the 
underground facility could also affect 
the overall system performance of the 
geologic repository. 

Construction of the exploratory shaft 
facility (ESF) will be the first major site 
characterization activity at the 
repository horizon. Currently, DOE is 
reviewing its plans for construction of 
exploratory shafts. According to the 
1989 "Reassessment Report," DOE is 
reevaluating the "locations chosen for 
the two exploratory shafts, the method 
chosen (drilling and blasting) for the 
construction of the shafts, the means of 
access (ramps or shafts) to the 
repository horizon, the need for 
additional exploratory drifts, and the 
design of the shafts and other 
components of the exploratory shaft 
facility." This reevaluation of plans for 
the shaft facility is in response to 
concerns from the NRC staff and the 
Nuclear Waste Technical Review Board 
(NWTRB). 

When the repository is 
decommissioned, NRC expects that 
most, if not all, shafts, ramps, and 
boreholes will probably have to be 
sealed to reduce the possibility that they 
could provide preferential pathways for 
radionuclide migration from the 
underground facility to the accessible 
environment. DOE estimates that as 
many as 350 shallow and 70 deep 
exploratory boreholes may be emplaced 
by the time site characterization has 
been completed at the Yucca Mountain 
site. Decommissioning may not occur for 
up to 100 years after commencement of 
repository operations. Because the final 
design for seals will likely have been 
modified from the initial license 
application design (LAD), DOE is 
viewing the seal LAD as serving two 
primary functions. As set forth in DOE's 
SCP for the Yucca Mountain candidate 
site, the seal LAD is to establish that: (1) 
" ... technology for constructing seals is 
reasonably available;" and (2) " ... there 
is reasonable assurance that seals have 
been designed so that, following 
permanent closure, they do not become 
pathways that compromise the geologic 
repository's ability to meet the post­
closure performance objectives." 

To establish the availability of 
technology for seal construction, DOE 
has identified at least 31 site properties 

that need to be characterized in 
determining necessary seal 
characteristics. These properties include 
saturated hydraulic conductivity of 
alluvium near shafts, the quantity of 
water reaching the seals due to surface­
flooding events, and erosion potential in 
the shaft vicinity. The SCP also 
discusses material properties that need 
to be identified to determine sealing 
components such as initial and altered 
hydrologic properties of materials. 

The SCP indicates that DOE is 
planning to use crushed luff and 
cements in the sealing program at the 
Yucca Mountain candidate site. The 
stated advantages of using tuff include 
minimizing degradation of seal material 
and avoiding disruption of ambient 
ground-water chemistry. 

DOE's current design concept for 
meeting the overall performance 
objectives includes a combination of 
sealing and drainage. Seal requirements 
may be reduced in part by: (1) limiting 
the amount of surface water that may 
enter boreholes, shafts, and ramps; (2) 
selecting borehole, shaft, and ramp 
locations and orientations that provide 
long flow paths from the emplaced 
waste to the accessible environment 
above the repository; and (3) 
maintaining a sufficient rate of drainage 
below the repository horizon level so 
that water can be shunted past the 
waste packages without contacting 
them. 

Although DOE's program is focusing 
on seals for the Yucca Mountain 
candidate site, the Commission finds no 
basis for diminished confidence that an 
acceptable seal can be developed for 
candidate sites in different geologic 
media. The Commission finds no 
evidence to suggest that it can not 
continue to have reasonable assurance 
that borehole, shaft, ramp, and 
repository seals can be developed to 
meet 10 CFR part 60 performance 
objectives. 

J.B. Relevant Issues That Have Arisen 
Since the Commission's Original 
Decision 

l.B.1. In support of its argument on 
technical feasibility, the Commission 
stated in its 1984 Waste Confidence 
Decision that " ... DOE's program is 
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providing information on site 
characteristics at a sufficiently large 
number and variety of sites and geologic 
media to support the expectation that 
one or more technically acceptable sites 
will be identified." The NWPAA 
required, however, that DOE suspend 
site-specific site characterization 
activities under the Nuclear Waste 
Policy Act of 1982 at all sites other than 
the Yucca Mountain, NV site. 

Under the NWPAA, the DOE program 
has been redirected to characterize 
candidate repository sites in sequence 
rather than simultaneously. If the Yucca 
Mountain site is found to be unsuitable, 
DOE must terminate site 
characterization activities there and 
provide Congress with a 
recommendation for further action, such 
as the characterization of another site. 
Because characterization of multiple 
sites now appears to be more directly 
related to the timing of repository 
availability than to the technical 
feasibility of geologic disposal as a 
concept, consideration of the 
Commission's aforementioned 1984 
statement in light of the NWPAA will be 
discussed under Finding 2. 

I.B.2. What is the relationship, if any, of 
the "S-3 Proceeding" to the current 
review of the Commission's 1984 Waste 
Confidence Findings? Would the 
planned revision of the S-3 rulemaking 
be affected if the Commission had to 
qualify its current confidence in the 
technical feasibility of safe disposal? 

In its decision to remand to NRC the 
questions of whether safe offsite storage 
would be available by 2007-2009, or, if 
not, whether spent fuel could be safely 
stored onsite past those dates, the U.S. 
Circuit Court of Appeals observed that 
the issues of storage and disposal of 
nuclear waste were being considered by 
the Commission in an ongoing generic 
proceeding known as the "S-3" 
Proceeding. 

The S-3 Proceeding was the outgrowth 
of efforts to address generically the 
NEPA requirement for an evaluation of 
the environmental impact of operation 
of a light water reactor (LWR). Table S-3 
assigned numerical values for 
environmental costs resulting from 
uranium fuel cycle activities to support 
one year ofLWR operation. NRC 
promulgated the S-3 rule in April 1974. 
In July 1976, the U.S. Circuit Court of 
Appeals found that Table S-3 was 
inadequately supported by the record 
regarding reprocessing of spent fuel and 
radioactive waste management, in part 
because the Commission, in reaching its 
assessment, had relied heavily on 
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testimony of NRC staff that the problem 
of waste disposal would be resolved. 

When the U.S. Circuit Court of 
Appeals issued the remand on what 
were to become the "Waste Confidence" 
issues in May 1979, NRC had pending 
before it the final amended S-3 rule. The 
Court regarded the resolution of the 
issue of waste disposal in the S-3 
proceeding as being related to the issue 
raised by the petitioners in the appeals 
of the NRC decisions on the expansion 
of spent fuel storage capacity. The Court 
said that the " ... disposition of the S-3 
proceeding, though it has a somewhat 
different focus, may have a bearing on 
the pending cases." 

The Commission approved the final S-
3 rule in July 1979. In October 1979, the 
Commission issued a Notice of Proposed 
Rulemaking (NPR) on the Waste 
Confidence issues in response to the 
remand by the Court of Appeals. In the 
NPR, the Commission stated that the 
proceeding would " ... draw upon the 
record compiled in the Commission's 
recently concluded rulemaking on the 
environmental impacts of the nuclear 
fuel cycle, and that the record compiled 
herein will be available for use in the 
general fuel cycle rule update discussed 
in that rulemaking." 

In the final Table S-3 rule issued in 
1979, the Commission had said that 
" ... bedded salt sites can be found which 
will provide effective isolation of 
radioactive waste from the biosphere." 
When the Commission issued the 1984 
Waste Confidence Decision, part of the 
basis for the discussion of waste 
management and disposal in the August 
1979 final S-3 rule had changed. For 
example, in 1984 the repository program 
was proceeding under the NWPA, which 
required that DOE recommend three 
sites for si le characterization. 

NRC is preparing to amend 10 CFR 
51.51, adding new estimates for releases 
of Tc-99 and Rn-222, and a revised 
narrative explanation describing the 
basis for values contained in Table S-3. 
The amendment would also explain the 
environmental effects of potential 
releases from the light water reactor 
(LWRJ fuel cycle, and postulate the 
potential radiation doses, health effects, 
and environmental impacts of these 
releases. It is unlikely that the revision 
will have any impact on the 
Commission's generic findings in the 
Waste Confidence proceeding. Nor is it 
likely that this reexamination of the 
Waste Confidence findings will affect 
the S-3 rule; the Waste Confidence 
Proceeding is not intended to make 
quantitative judgments about the 
environmental costs of waste disposal. 
Unless the Commission, in a future 
review of the Waste Confidence 

decision, finds that it no longer has 
confidence in the technical feasibility of 
disposal in a mined geologic repository, 
the Commission will not consider it 
necessary to review the S-3 rule when it 
reexamines its Was.le Confidence 
findings in the future. 

I.B.3. To what extent do developments 
in spent fuel disposal technology 
outside of the United States (e.g., 
Swedish waste package designs) 
enhance NRC's confidence in the 
technical feasibility of disposal of high­
level waste and spent fuel? 

Spent fuel disposal technology is the 
subject of extensive research 
investigation in both Europe and North 
America. Advances in this technology 
are being communicated to the NRC 
staff both through bilateral agreements 
and the presentation of research results 
at international meetings. 

Outside the U.S., studies of spent fuel 
as a waste form are now being 
conducted primarily in Canada and 
Sweden, although both France and West 
Germany have small programs in this 
area. The Swedish studies have been 
mainly concerned with boiling water 
reactor (BWR) spent fuel, whereas the 
Canadian studies focus on spent fuel 
from that country's CANDU reactors, 
which use unenriched uranium in a core 
immersed in "heavy" water made from 
deuterium. BWR and CANDU fuel, like 
pressurized water reactor [PWR) fuel, 
are uranium dioxide fuels clad in 
zircaloy. However, the burnup rates for 
these three fuel types vary considerably. 
Ongoing research studies on spent fuel 
include: work on the characterization of 
spent fuel as a waste form; the corrosion 
of spent fuel and its dissolution under 
oxidizing and reducing conditions; the 
radiolysis of ground water in the near 
vicinity of the spent fuel, and its effects 
on the dissolution of the fuel; and the 
development of models to predict the 
leaching of spent fuel over long time 
periods. The results of this work are 
steadily increasing our understanding of 
spent fuel as a waste form. 

High-level radioactive waste, whether 
it is spent reactor fuel or waste from 
reprocessing, must be enclosed in an 
outer canister as part of the waste 
package. The canister surrounding the 
waste is expected to prevent the release 
of radioactivity during its handling at 
the repository site before emplacement. 
After emplacement in the repository, it 
is expected to prevent the release of 
radioactivity. for a specified period of 
time after the repository is closed, by 
providing a barrier to protect the waste 
from coming into contact with ground 
water. 
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For practical reasons, canister 
materials may be divided into the 
following classes: (1) completely or 
partially thermodynamically stable 
materials such as copper; (2) passive 
materials such as stainless steel, 
titanium, Hastelloy, Inconel, and 
aluminum; (3) corroding or sacrificial 
materials such as lead and steel; and (4) 
non-metallic materials such as alumina 
and titanium dioxide ceramics and 
cement. 

Sweden has been conducting an 
extensive canister research program 
over the past several years. The main 
canister material of interest is copper, 
but titanium, carbon steel, and alumina 
and titanium dioxide are also being 
studied as reasonable alternatives, 
should unexpected problems be 
discovered with using pure copper. 

One of the Swedish canister designs is 
a 0.1-m thick copper container (as 
described previously in section I.A.2.a.), 
which is claimed to provide 
containment, in conjunction with an 
appropriate backfill material, for a 
period on the order of one million years. 
The critical factors for the isolation 
period for copper canisters are: (1) the 
presence of corrosive substances such 
as sulphide ions in the ground water; (2) 
the possibility of these substances 
reaching the canister surface; and (3) the 
degree of inhomogeneity, or pitting, of 
the resulting corrosion. Studies are 
continuing to obtain more information 
on pitting corrosion of copper and on 
techniques for welding thick-walled 
copper containers. 

Several conceptual designs for 
canisters for the safe disposal of 
unreprocessed spent fuel have also been 
developed in Canada. One canister 
design option is the supported-shell, 
metal-matrix concept, which involves 
packing the spent fuel bundles into a 
thin corrosion-resistant shell and casting 
the remaining space with a low melting 
point metal or alloy. Structural support 
for the shell would be provided by the 
resulting metal matrix. Lead is a 
possible matrix material because of its 
favorable casting properties, cost, and 
low melting point. 

Other supported shell canister 
concepts include the packed-particulate 
and structurally-supported designs. In 
these designs, a thin outer shell is 
supported by a particulate material 
packed around a steel internal structure 
that contains the spent fuel bundles. 
Several materials have been identified 
for the fabrication of the corrosion 
resistant outer shell, including 
commercially pure and low-alloy 
titanium, high nickel-based alloys such 
as Inconel 625, and pure copper. 
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Detailed designs have been produced for 
all three types of supported shell 
canisters incorporating either a titanium 
or nickel alloy shell less than 6-mm 
thick. A conceptual design has also been 
produced for a copper-shell structurally­
supported canister and a metal-matrix 
container with a relatively thick (25-mm) 
copper shell and a lead matrix material. 
This last canister is intended to contain 
72 used CANDU fuel bundles in four 
layers of 18 bundles each. 

Both the Canadian and Swedish 
conceptual designs for the disposal of 
spent fuel in canisters provide for 
surrounding the canister with backfill 
material as part of the waste package 
when it is emplaced in the repository. 
This backfill material would be packed 
around the canister to retard the 
movement of ground water and 
radionuclides. Investigations of backfill 
material at the Stripa mine in Sweden 
have shown that bentonite and silica 
sand can be employed successfully as 
backfill, both around the canister and in 
repository tunnels. A bentonite-silica 
mixture is the recommended backfill 
material on the basis of its thermal and 
mechanical properties. Bentonite 
backfills have been shown to produce 
hydraulic conductivities that are very 
similar to the surrounding granite at 
Stripa. Problems concerning the 
variability of bentonite samples from 
different geographic locations can be 
eliminated if material from a single 
source is used. The presence of sulfur 
and some organic material, including 
bacteria, in many bentonites poses some 
problems related to microbially­
accelerated corrosion. Treatment with 
hydrogen peroxide may be used to 
oxidize these organics. Heating the 
bentonite to 400 degrees C can also be 
effective, although this may alter the 
crystal structure of the bentonite. 

Many countries intend to dispose of 
their high-level radioactive waste by 
first converting the wastes into a solid, 
vitrified form after reprocessing. Since 
the leaching of the waste form by 
circulating ground water after disposal 
is the most likely mechanism by which 
the radionuclides might be returned to 
the biosphere, the waste form must be 
composed of a highly stable material 
with an extremely low solubility in 
ground water. Thus, the waste form 
itself should function as an 
immobilization agent to prevent any 
significant release ofradionuclides to 
the biosphere over very long time 
periods. The two primary materials 
currently being considered for use as 
solidified waste forms are borosilicate 
glass and SYNROC, a man-made 
titanate ceramic material. 

SYNROC was initially developed in 
Australia as an alternative material to 
borosilicate glass. It is composed 
primarily of three minerals (hollandite, 
zirconolite, and perovskite) which 
collectively have the capacity to accept 
the great majority of radioactive high­
level waste constituents into their 
crystal lattice structure. These three 
minerals, or closely related forms, occur 
naturally, and have been shown to have 
survived for many millions of years in a 
wide range of natural environments. 
SYNROC has the property of being 
extremely resistant to leaching by 
ground water, particularly at 
temperatures above 100 degrees C. In 
addition, the capacity of SYNROC to 
immobilize high-level wastes is not 
markedly impaired by high levels of 
radiation damage. 

The high leach-resistance of SYNROC 
at elevated temperatures increases the 
range of geologic environments in which 
it may be used, such as deep geologic 
repositories in both continental and 
marine environments. 

Research and development work on 
improving SYNROC production 
technology is currently being done 
jointly in Australia and Japan. New 
methods of using metal alkoxides in the 
fabrication of SYNROC to obtain high 
homogeneity and lowered leachability 
have recently been developed in 
Australia. The Japanese have recently 
developed a new method that uses 
titanium hydroxide, as a reducing agent 
to produce SYNROC with a high density 
and low leach rate. A pilot facility for 
the production of non-radioactive 
SYNROC is now in operation in 
Australia, and a small pilot facility for 
producing SYNROC with radioactive 
constituents is being completed in 
Japan. 

On the basis of current information 
from the foreign studies just described 
on canisters, spent fuel as a waste form, 
backfill materials, and alternatives to 
borosilicate glass waste forms, the 
Commission concludes that there is no 
basis for diminished confidence that an 
acceptable waste package can be 
developed for safe disposal of high-level 
waste and spent fuel. 

J.C. Conclusion on Finding 1 

The Commission has reexamined the 
basis for its First Finding in the 1984 
Waste Confidence Decision in light of 
subsequent program developments, and 
concludes that Finding 1 should be 
reaffirmed. 

The technical feasibility of a 
repository rests initially on 
identification of acceptable sites. At this 
time, the Commission is not aware of 
any evidence indicating that Yucca 
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Mountain is not acceptable for site 
characterization. There are many 
outstanding questions regarding the 
licenseability of the site, however. and 
they must be answered satisfactorily in 
order for NRC to issue a construction 
authorization for that site. If data 
obtained during site characterization 
indicate that the Yucca Mountain site is 
not suitable for a repository, DOE is 
required by the NWPAA to terminate 
site characterization activities and 
report to Congress. Within six months of 
that determination, DOE must make a 
recommendation to Congress for further 
action to assure the safe, permanent 
disposal of spent fuel and high-level 
waste. DOE could recommend, for 
example, that Congress authorize site 
characterization at other sites. 
Considering DOE's investigations of 
other potentially acceptable sites before 
its exclusive focus on Yucca Mountain, 
the Commission has no reason to 
believe that, given adequate time and 
program resources, a technically 
acceptable site can not be found. 

The technical feasibility of geologic 
disposal also depends on the ability to 
develop effective engineered barriers, 
such as waste packages. DOE is 
currently evaluating six candidate 
materials for waste containers, including 
austenitic steel and copper- and nickel­
based alloys, and is planning waste­
form testing based on both spent fuel 
and high-level waste in borosilicate 
glass. On the basis of DOE's program, 
and results from Swedish investigations 
of a copper waste container, the 
Commission is confident that, given a 
range of waste forms and conservative 
test conditions, the technology is 
available to design acceptable waste 
packages. 

In addition to the materials testing for 
the waste container and waste form, 
there may be additional measures that 
can be taken to improve the 
effectiveness of the engineered barriers. 
It is known, for example, that the heat­
loading characteristics of the wastes 
diminish with time. Also, the longer 
wastes are stored before disposal, the 
smaller will be the quantities of 
radionuclides available for transport to 
the accessible environment. 

It is also technically feasible to 
separate from radioactive wastes the 
radionuclides that constitute the 
principal source of heat from the 
nuclides of greatest long-term concern. 
The former radionuclides, mainly fission 
products such as cesium-137 and 
strontium-90, could then be stored for a 
period of years while the fission 
products decay to the point where they 
could be disposed of either in a manner 
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that does not require the degree of 
confinement provided by a geologic 
repository, or in a repository with less 
concern for thermal disturbance of the 
host rock's expected waste isolation 
properties. Meantime, the longer-lived 
remaining radionuclides, such as 
transuranic wastes with elements 
heavier than uranium, could be disposed 
of in a repository away from the fission 
products and without the high thermal 
loadings that would otherwise have to 
be considered in predicting the long­
term waste isolation performance of the 
geologic setting. France, Great Britain, 
and Japan are currently pursuing this 
waste management strategy or a variant 
of it. 

The Commission emphasizes here that 
it does not believe that recycling 
technologies are required for the safety 
or feasibility of deep geologic disposal 
in the United States. Other countries, 
such as Canada, the Federal Republic of 
Germany, and Sweden are pursuing 
disposal strategies based on a similar 
view. Reprocessing, if employed in its 
current stage of development, would 
result in additional exposures to 
radiation and volumes of radioactive 
wastes to be disposed of. For the 
purpose of finding reasonable assurance 
in the technical feasibility of geologic 
disposal, however, it is worth noting 
that technology is currently available to 
permit additional engineering control of 
waste forms if, for reasons not now 
foreseen, such control were deemed 
desirable at some future time. 
Meanwhile, the Commission continues 
to have confidence that safe geologic 
disposal is technically feasible for both 
spent fuel and high-level waste. 

DOE's reference design for the waste 
package in the December 1988 Site 
Characterization Plan does not include 
backfill or packing around waste 
containers in the emplacement 
boreholes. Neither is required under 
NRC rules so long as DOE can show that 
applicable regulatory criteria and 
objectives will be met. An air gap 
between the container and the host rock 
is currently one of the barriers in DOE's 
design for meeting the performance 
objective. DOE has conducted 
investigations on a variety of candidate 
materials for backfill in a variety of 
geologic media, and the Commission 
finds no basis to qualify its past 
confidence that backfill materials can be 
developed, if needed, to meet applicable 
NRC requirements. 

The December 1988 reference design 
for sealing boreholes, shafts, ramps and 
the underground facility at the Yucca 
Mountain candidate site employs 
crushed tuff and cement. Regardless of 

the geologic medium of the candidate 
site, DOE will have to show that the 
license application design meets NRC 
post-closure performance objectives. 
The Commission continues to have 
reasonable assuranGe that DOE's 
program will lead to identification of 
acceptable sealant materials for meeting 
these objectives. 

No major breakthrough in technology 
is required to develop a mined geologic 
repository. NRC will not be able to 
license a repository at a particular site, 
however, until there is sufficient 
information available for that site. The 
information needed to license a site 
includes site characterization data, data 
on repository design, and waste package 
design sufficient for performance 
assessment of the entire waste disposal 
system. Further, the Commission 
recognizes the challenge posed by the 
need to predict impacts of a repository 
on human health and the environment 
over very long periods of time. It will not 
be possible to test the accuracy of long­
term repository performance assessment 
models in an absolute sense. The NRC 
does believe that existing performance 
assessment models have the potential to 
provide a basis for deciding whether a 
system for geologic disposal of high­
level waste is acceptable, and can 
provide a sufficient level of safety for 
present and future generations under 
certain conditions. These conditions 
include addressing uncertainties, and 
gathering data from specific sites. 

Overall, from its reexamination of 
issues related to the technical feasibility 
of geologic disposal, the Commission 
concludes that there is reasonable 
assurance that safe disposal of high­
level waste and spent fuel in a mined 
geologic repository is technically 
feasible. 

Original Finding 2: The Commission 
finds reasonable assurance that one or 
more mined geologic repositories for 
commercial high-level waste and spent 
fuel will be available by the years 2007-
2009, and that sufficient repository 
capacity will be available within 30 
years beyond expiration of any reactor 
operating license to dispose of existing 
commercial high-level radioactive waste 
and spent fuel originating in that reactor 
and generated up to that time. 

Revised Finding 2: The Commission 
finds reasonable assurance that at least 
one mined geologic repository will be 
available within the first quarter of the 
twenty-first century, and that sufficient 
repository capacity will be available 
within 30 years beyond the licensed life 
for operation (which may include the 
term of a revised or renewed license] of 
any reactor to dispose of the commercial 
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high-level radioactive waste and spent 
fuel originating in such reactor and 
generated up to that time. 

JI.A. Issues Considered in Commission's 
1984 Decision on Finding 2 

11.A.1. Finding Technically Acceptable 
Sites in a Timely Fashion 

In order for the Commission to find 
that any candidate site for a repository 
is technically acceptable (that is, in 
compliance with NRC licensing 
requirements], the site must undergo 
comprehensive site characterization to 
assess its hydrologic, geologic, 
geochemical, and rock mechanics 
properties. It is possible that a site may 
be found unacceptable on the basis of 
surface-based testing, early in-situ 
testing or other site characterization 
activities. It will not be possible, 
however, for the NRC staff to take a 
position before a licensing board that a 
site will meet NRC requirements for 
construction authorization until the 
results of all site characterization 
activities are available. Even then, the 
staff may conclude that the evidence 
from site characterization does not 
constitute reasonable assurance that 
NRC performance objectives will be 
met. Also, the results of the licensing 
hearings on construction authorization 
cannot be predicted. If construction is 
authorized and when it is substantially 
complete, DOE is required to obtain, in 
addition to the construction 
authorization permit, a license to receive 
and possess. waste at the geologic 
repository operations area in order to 
commence repository operations. These 
considerations argue for maintaining the 
ready availability of alternative sites if, 
after several years, site characterization 
or licensing activities bring to light 
difficulties at the leading candidate site. 

In support of its argument on technical 
feasibility, the Commission stated in its 
1984 Waste Confidence Decision that 
" ... DO E's program is providing 
information on site characteristics at a 
sufficiently large number and variety of 
sites and geologic media to support the 
expectation that one or more technically 
acceptable sites will be identified." At 
the time, DOE was required under the 
NWPA to characterize three candidate 
repository sites. 

The NWPAA had a major impact on 
DOE's repository program, however. 
Under the NWPAA, DOE was required 
to suspend site-specific activities at the 
Hanford, WA and Deaf Smith County, 
TX sites, which had been approved by 
the President for site characterization 
for the first repository. Redirection of 
the repository program to single-site 
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characterization (or, if necessary, 
sequential site characterization if the 
Yucca Mountain site is found to be 
unsuitable) will permit DOE to 
concentrate its efforts and resources on 
information gathering at a single site, as 
opposed to spreading out its efforts over 
a range of sites. The possible schedular 
benefits to single-site characterization, 
however, must be weighed for the 
purposes of this Finding against the 
potential for additional delays in 
repository availability if the Yucca 
Mountain site is found to be unsuitable. 
By focusing DOE site characterization 
activities on Yucca Mountain, the 
NWPAA has essentially made it 
necessary for that site to be found 
suitable if the 2007-2009 timeframe for 
repository availability in the 
Commission's 1984 Decision is to be 
met. Clearly, the Commission cannot be 
certain at this time that the Yucca 
Mountain site will be acceptable. 

Although the Commission has no 
reason to believe that another 
technically acceptable site can not be 
found if the Yucca Mountain site proves 
unsuitable, several factors raise 
reasonable doubts as to the availability 
of even one repository by 2007-2009. 
These include: (1) the current reliance 
on a single site with no concurrently 
available alternatives; (2) the 
probability that site characterization 
activities will not proceed entirely 
without problems; and (3) the history of 
schedular slippages since passage of the 
NWPA. For example, DOE's schedule 
for the first repository slipped five years 
(from 1998 to 2003) between January 
1983, when the NWPA was enacted, and 
January 1987, when the first Draft 
Mission Plan Amendment was issued. 
The schedule for excavation of the 
exploratory shaft for the Yucca 
Mountain site has slipped by more than 
five years since the issuance of the PDS 
in March 1986. In the past several years, 
DOE has cited numerous reasons for 
program slippages, including the need 
for a consultation process with States 
and Tribes, Congressional actions (e.g., 
the barring of funds in the 1987 budget 
appropriation for drilling exploratory 
shafts], and DOE's recognition that the 
EIS and license application would 
require more technical information than 
previously planned. 

In the November 1989 ·"Report to 
Congress on Reassessment of the 
Civilian Radioactive Waste 
Management Program," DOE announced 
a further extension of three years until 
1992 for sinking the exploratory shaft, 
and extensions until 2001 for submittal 
of the license application and 2010 for 
repository availability. DOE attributes 

the causes for these delays to prolonging 
the schedule for site characterization 
and repository development activities, 
and to the unwillingness, to date, of the 
State of Nevada to issue the permits 
required for DOE to .begin testing. In the 
"Reassessment Report," DOE proposes 
to focus the repository program on the 
evaluation of features of the site that 
can be studied through surface-based 
testing, beginning in January 1991. The 
aim of this surface-based testing 
program is to make an early 
determination as to whether there are 
any features of the site that would 
render it unsuitable for development as 
a repository. Of course, the site may be 
found unsuitable or unlicenseable at any 
time during the site characterization or 
licensing process. The NRC supports 
DOE's efforts to reach an early 
determination that this may be the case. 
If the Yucca Mountain site is unsuitable, 
it will be necessary to begin work to 
identify and characterize another 
candidate site for a repository. The 
sooner this determination is made, the 
sooner DOE will have an alternative site 
available for disposal of high-level 
waste. 

The NRC had anticipated additional 
delays in repository program milestones 
when it issued its Proposed Waste 
Confidence Decision Review (54 FR 
39767). One of the key issues in the 
repository program to date has been the 
need for DOE to develop a qualified 
quality assurance (QA] program. For 
example, DOE has taken the position, 
with which NRC agrees, that sinking of 
exploratory shafts should not occur 
before it has a qualified quality 
assurance (QA) program in place. The 
Commission believes that DOE's 
aggressive, success-oriented schedule 
for this milestone did not allow for 
unexpected developments. Indeed, the 
effort to develop an acceptable QA 
program has, in itself, identified 
problems in design control and other 
processes that must be resolved in order 
to establish a qualified program that 
addresses all applicable NRC licensing 
requirements. DOE has made progress in 
development of its QA program with 
seven contractor plans accepted in 
October and November 1989. NRC 
expects that DOE should be able to have 
the study plans and technical 
procedures which implement the 
contractor plans ready in time for 
surface-based testing at the Yucca 
Mountain site to begin by January 1991, 
consistent with the schedule for starting 
surface-based testing in the 
Reassessment Report. 

DOE's current schedule appears to be 
more realistic than previous schedules. 
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Yet even this schedule could prove 
unattainable due to difficulties of a non­
technical nature that are outside of 
DOE's control. for example litigation 
over gaining access to the Yucca 
Mountain site. Although the NWPAA is 
a clear and strong reaffirmation of 
Congressional support for the timely 
development of a repository, the 
Commission in this Waste Confidence 
review cannot ignore the potential for 
delay in repository availability if the 
Yucca Mountain site, or any other single 
site designated for site characterization, 
is found to be unsuitable. Without 
alternative sites undergoing 
simultaneous characterization or even 
surface-based testing, DOE will have to 
begin characterizing another site if the 
site currently selected for 
characterization proves unsuitable. The 
earlier a determination of unsuitability 
can be made, the smaller the impact of 
such a finding would be on the overall 
timing of repository availability. 

DOE has estimated conservatively 
that it would require approximately 25 
years to begin site screening for a 
second repository, perform site 
characterization, submit an EIS and 
license applications, and await 
authorizations before the repository 
could be ready to receive waste. In its 
June 1987 Mission Plan amendment, 
DOE stated "It ... seems prudent to plan 
that site-specific screening leading to 
the identification of potentially 
acceptable sites should start about 25 
years before the start of waste 
acceptance for disposal." DOE went on 
to say that it considered this estimate to 
be conservative because it does not 
account for expected schedular benefits 
from the first repository program, 
including improvements in such areas as 
site screening, site characterization, and 
performance assessment techniques. 

Although DOE's estimate was 
premised on the successful completion 
of a program for the first of two 
repositories, schedular benefits from 
improvements in the understanding of 
waste isolation processes would still be 
available. The glass waste form from the 
Defense Waste Processing Facility now 
under construction at Savannah River, 
SC, for example, will be available for 
testing under simulated repository 
conditions well before the turn of the 
century under current DOE schedules, 
and improvements in the modelling of 
spent fuel behavior within waste 
canisters can be applied in performance 
assessments largely irrespective of the 
geology of a site. It may also be 
pertinent that when DOE made its 25-
year estimate for the second repository 
program in mid-1987, the law at the time 
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required the simultaneous 
characterization of three sites, so that 
DOE could not proceed to develop one 
site for a repository until the completion 
of characterization at the site that 
required the most time. 

In view of DOE's new schedule, it no 
longer appears feasible for repository 
operation to commence prior to 2010. As 
stated in the Proposed Decision Review, 
the Commission does not believe it 
would be prudent to reaffirm the 
Agency's 1984 finding of reasonable 
assurance that the 2007-2009 timetable 
will be met. As the Court of Appeals 
noted in remanding this issue to NRC, 
the ultimate determination of whether a 
disposal facility will be available when 
needed " ... can never rise above a 
prediction." The Commission is in the 
position of having to reach a definitive 
finding on events which are 
approximately two decades away. We 
believe that the institutional timescale 
for this question can more realistically 
be framed in decades than in years. As 
the program proceeds into the next 
century, it will become easier for NRC to 
make more definitive assessments, if 
necessary, of the time a repository will 
be available. 

In light of all these considerations, the 
Commission believes it can have 
reasonable assurance that at least one 
repository will be available within the 
first quarter of the twenty-first century. 
This estimate is based on the time it 
would take for DOE to proceed from site 
screening to repository operation at a 
site other than Yucca Mountain, if this 
should prove necessary. Assuming for 
the sake of conservatism that Yucca 
Mountain would not be found suitable 
for repository development, it is 
reasonable to expect that DOE would be 
able to reach this conclusion by the year 
2000. This would leave 25 years for the 
attainment of repository operations at 
another site. 

NRC will reassess progress towards 
attaining repository operation by 2025 
prior to 2000 during its next scheduled 
review of its Waste Confidence 
Findings, if not sooner. DOE's current 
focus on surface-based testing as an 
early indicator of repository suitability 
should help provide a strong basis for 
evaluating the likelihood of meeting the 
2025 estimate of repository availability. 

Jl.A.2. Timely Development of Waste 
Packages and Engineered Barriers. 

The November 1989 Reassessment 
Report announced that "major activities 
related to the design of a repository at 
the Yucca Mountain site and waste 
package are being deferred. They will be 
resumed when more information is 
available concerning the suitability of 

the site. This approach will conserve 
resources and allow the DOE to 
concentrate efforts on scientific 
investigations." Prior to the 
Reassessment Report, DOE's most 
recent conceptual design for the waste 
package was discussed in the Site 
Characterization Plan (SCP) for the 
Yucca Mountain site. As information is 
obtained from site characterization 
activities and laboratory studies, the 
conceptual design will evolve in 
successive stages into the Advanced 
Conceptual Design (ACD), the LAD, and 
the final procurement and construction 
design. DOE has identified four areas of 
investigation related to the waste 
package LAD: (1) waste package 
environment; (2) waste form and 
materials testing; (3) design, analysis, 
fabrication, and prototype testing; and 
(4) performance assessment. Numerous 
uncertainties exist in each of these 
areas. DOE's testing program will 
attempt to reduce uncertainties in these 
areas where possible. For example, in­
situ testing is expected to decrease 
significantly uncertainties regarding the 
repository host rock mass in which the 
waste packages will be emplaced. In the 
area of performance assessment, 
however, where results of relatively 
short-term testing of complex rock­
waste-ground water interactions must 
be extrapolated over as many as 10,000 
years, it may be necessary to rely more 
heavily on the use of simplifying 
assumptions and bounding conditions 
than in other areas of investigation. 

As discussed under Finding 1, the 
Commission continues to have 
reasonable assurance that waste 
packages and engineered barriers can 
be developed which will contribute to 
meeting NRC performance objectives for 
the repository. Development of 
acceptable waste packages and 
engineered barriers for a repository in 
the 2010 timeframe will depend on the 
overall acceptability of the Yucca 
Mountain site. If the site is found to be 
unsuitable, waste package and 
engineered barrier development will 
have to begin for a different site, 
because under the NWPAA, DOE may 
not carry out site characterization and 
waste package development work at 
sites other than the Yucca Mountain 
site. 

Although much of the work related to 
waste form, materials, and performance 
assessment for the waste package can 
proceed independently of in-situ testing, 
the investigations related to waste 
package environment depend on the 
schedule for this testing. The schedule 
for in-situ testing depends on when DOE 
is able to resolve outstanding issues 
which have impeded shaft sinking and 
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in-situ testing, and on DOE's being 
granted access to the site to begin 
surface-based testing. 

In sum, the Commission is not aware 
of any scientific or technical problems 
so difficult as to preclude development 
of a waste package and engineered 
barrier for a repository at Yucca 
Mountain to be available within the first 
quarter of the twenty-first century. 
Moreover, even given the uncertainty 
regarding the ultimate finding of site 
acceptability, and the uncertainty 
concerning the range of site-related 
parameters for which the engineered 
facility and waste package will have to 
be designed, the Commission finds 
reasonable assurance that waste 
package and engineered barrier 
development can be completed on a 
schedule that would permit repository 
opera lion within the first quarter of the 
twenty-first century. If necessary (that 
is, if Yucca Mountain were found 
unsuitable by the turn of the century), 
DOE could initiate site characterization 
and develop waste packages and 
engineered barriers at another site or 
sites and still commence operation 
before the end of the first quarter of that 
century. 

11.A.3. Institutional Uncertainties. 

II.A.3.a. Measures for dealing with 
Federal-State-local concerns. 

In its 1984 Waste Confidence 
Decision, the Commission found that the 
NWPA should help to minimize the 
potential that differences between the 
Federal Government and States and 
Indian tribes will substantially disrupt 
or delay the repository program. The 
Commission noted that the NWPA 
reduced uncertainties regarding the role 
of affected States and tribes in 
repository site selection and evaluation. 
The Commission also said that the 
decision-making process set up by the 
NWPA provides a detailed, step-by-step 
approach that builds in regulatory 
involvement, which should also provide 
confidence to States and tribes that the 
program will proceed on a technically 
sound and acceptable basis. Despite the 
expected and continuing State 
opposition to DOE siting activities, the 
Commission has found no institutional 
developments since that time that would 
fundamentally disturb its 1984 
conclusions on this point. 

NRC regulatory involvement, for 
example, has indeed been built into the 
process. DOE has continued its 
interactions with NRC regarding 
repository program activities since the 
Commission's 1984 Waste Confidence 
decision was issued. NRC provided 
comments to DOE on major program 
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documents such as the Siting Guidelines 
and the PDS as required by the NWPA, 
and NRC concurred on those documents. 
NRC also reviewed and provided 
comments to DOE on the DEAs and 
FEAs. In the December 22, 1986 letter to 
DOE on the FEAs, the NRC staff noted 
that " ... significant efforts were made by 
DOE to respond to each of the NRC staff 
major comments on the DEAs, and in 
fact, many of these comments have been 
resolved." NRC provided comments to 
DOE on the 1987 Draft Mission Plan 
Amendment, and DOE responded to 
most of these comments in the Final 
Mission Plan Amendment provided to 
Congress on June 9, 1987. 

Since enactment of the NWPAA in 
December 1987, DOE-NRC interactions 
have focused on the Yucca Mountain 
site. In January 1988, DOE issued the 
Consultation Draft Site Characterization 
Plan (CDSCP) for the Yucca Mountain 
site. The NRC staff provided comments 
in the form of draft and final "point 
papers" on the CDSCP. The NRC 
comments included several objections 
related to: (1) the failure to recognize the 
range of alternative conceptual models 
of the Yucca Mountain site; (2) the 
status of the quality assurance (QA) 
plans for site characterization activities; 
and (3) concerns related to the 
exploratory shaft facility. Although the 
December 1988 SCP shows improvement 
over the CDSCP, NRC continues to have 
an objection involving the need for 
implementing a baselined QA program 
before beginning site characterization 
and an objection involving the need for 
DOE to demonstrate the adequacy of 
both the ESF design and the design 
control process. Prior to the November 
1989 Reassessment Report, DOE had 
committed to having a qualified QA 
program in place before sinking the 
exploratory shaft at the Yucca Mountain 
site. 

This commitment has not changed. 
However, in view of the extension in the 
schedule for shaft sinking from 
November 1989 to November 1992, 
qualified QA plans are needed in the 
near term for meeting the January 1991 
schedule for surface-based testing. In 
addition to having a qualified QA 
program in place, DOE must also have 
issued the pertinent study plans for site 
characterization activities they wish to 
begin. 

DOE has taken measures to clarify 
and institutionalize the roles of other 
Federal agencies in addition to NRC. In 
the Draft 1988 Mission Plan Amendment, 
DOE described interactions with these 
agencies. DOE has a Memorandum of 
Understanding (MOU) with the Mine 
Safety and Health Administration of the 

Department of Labor for technical 
support and oversight for shaft 
construction and other site 
characterization activities, and with the 
Department of Transportation to define 
the respective responsibilities of the two 
agencies in the waste disposal program. 
DOE also has interagency agreements 
with the Bureau of Mines and the U.S. 
Geological Survey of the Department of 
the Interior. 

DOE's efforts to address the concerns 
of States, local governments, and Indian 
tribes have met with mixed results. For 
example, DOE has not succeeded in 
finalizing any consultation and 
cooperation (C&C) agreements as 
required under section 117(c) of the 
NWPA, as amended. These agreements 
were to help resolve State and Tribal 
concerns about public health and safety, 
environmental, and economic impacts of 
a repository. Publication of the Siting 
Guidelines under section 112(a) of the 
NWPA resulted in numerous lawsuits 
challenging the validity of the 
Guidelines. Similarly, the FEAs were 
challenged in the Ninth Circuit by 
affected States and tribes. 

The NWPAA did not curtail financial 
assistance to affected States and tribes, 
except to redefine and redistribute it if 
DOE and a State or tribe enter into a · 
benefits agreement. The State of Nevada 
and affected local governments are 
eligible to receive financial assistance. 
DOE has attempted to negotiate an 
agreement with the State of Nevada for 
monetary benefits under Section 170 of 
the NWPAA. This Section would 
provide for payments of $10 million per 
year before receipt of spent fuel, and $20 
million per year after receipt of spent 
fuel until closure of the repository. 
These payments would be in addition to 
certain monetary benefits for which the 
State is eligible under the NWPA, as 
amended. Also under a benefits 
agreement, a Review Panel would be 
constituted for the purpose of advising 
DOE on matters related to the 
repository, and for assisting in the 
presentation of State, tribal, and local 
perspectives to DOE. The beneficiary to 
a benefits agreement must waive its 
right to disapprove the recommendation 
of the site for a repository and its rights 
to certain impact assistance under 
Sections 116 and 118 of the NWPA, as 
amended. To date, the State of Nevada 
has declined DOE's offer to negotiate a 
benefits agreement. In 1989, the State of 
Nevada requested $23 million for work 
on Yucca Mountain. Congress 
appropriated $5 million and authorized 
DOE to release an additional $6 million 
at the discretion of the Secretary on the 
basis of good faith efforts of the State to 

51-SC-58 

allow technical investigations to begin 
at the site. 

The NWPAA introduced several new 
organizational entities to the repository 
program with responsibilities that may 
contribute to resolving concerns of 
Federal, State, and local governments 
involved in the program. Under section 
503 of the NWPAA, the Nuclear Waste 
Technical Review Board (NWTRB) is to 
evaluate the technical and scientific 
validity of DOE activities under the 
NWPAA, including site characterization 
and activities related to packaging or 
transportation of spent fuel. The 
NWPAA also established the Office of 
Nuclear Waste Negotiator, who is to 
seek to negotiate terms under which a 
State or Indian tribe would be willing to 
host a repository or MRS facility at a 
technically qualified site. Among the 
duties of the Negotiator is consultation 
with Federal agencies such as NRC on 
the suitability of any potential site for 
site characteriza lion. 

Secretary of Energy James Watkins 
has emphasized the importance of the 
Negotiator to the success of the 
program. A Negotiator could contribute 
to the timely success of the repository 
program by providing an alternative site 
to the Yucca Mountain site that would 
still have to be technically acceptable, 
but that would enjoy the advantage of 
reduced institutional uncertainties 
resulting from opposition of State or 
affected Indian tribes. The President 
nominated and the Senate recently 
confirmed David Leroy to be the 
Negotiator. 

An additional measure which may 
facilitate documentation and 
communication of concerns related to a 
repository is the Licensing Support 
System (LSSJ. The LSS is to provide full 
text search capability of and easy 
access to documents related to the 
licensing of the repository. Although the 
primary purpose of the LSS is to 
expedite NRC's review of the 
construction authorization application 
for a repository, it will be an effective 
mechanism by which all LSS 
participants, including the State and 
local governments, can acquire ear:ly 
access to documents relevant to a 
repository licensing decision. DOE is 
responsible for the design, development, 
procurement and testing of the LSS. LSS 
design and development must be 
consistent with objectives and 
requirements of the Commission's LSS 
rulemaking and must be carried out in 
consultation with the LSS Administrator 
and with the advice of the Licensing 
Support System Advisory Review Panel. 
NRC (LSS Administrator) is responsible 
for the management and operation of the 
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LSS after completion of the DOE design 
and development process. 

Procedures for the use of the LSS are 
part of revisions to 10 CFR part 2, NRC's 
Rules of Practice for the adjudicatory 
proceeding on the application to receive 
and possess waste at a repository. 
These revisions were the result of a 
"negotiated rulemaking" process in 
which affected parties meet to reach 
consensus on the proposed rule. The 
members of the negotiating committee 
included: DOE; NRG; State of Nevada; 
coalition of Nevada local governments; 
coalition of industry groups; and a 
coalition of national environmental 
groups. The coalition of industry groups 
dissented on the final text of the 
proposed rule, but the negotiating 
process enabled NRG to produce a 
proposed rule reflecting the consensus 
of most of the interested parties on an 
important repository licensing issue. 

NRG is committed to safe disposal of 
radioactive waste and the protection of 
public health and safety and the 
environment. Any State with a 
candidate site for a repository should be 
assured that a repository will not be 
licensed if it does not meet NRG criteria. 
NRG has its own program for interaction 
with the State of Nevada and affected 
units of local government, and will 
continue to provide information to 
Nevada and consider State concerns as 
requested. 

Given the difficult nature of siting a 
repository, the Commission believes that 
the NWPA, as amended, has achieved 
the proper balance between providing 
for participation by affected parties and 
providing for the exercise of 
Congressional authority to carry out the 
national program for waste disposal. 
The NWPAA provides adequate 
opportunity for interaction between 
DOE and other Federal agencies, States, 
tribes, and local governments such that 
concerns can be presented to DOE for 
appropriate action. Both the NRG and 
the Sta le or tribe can exercise 
considerable prerogative regarding 
repository development. The State or 
tribe may disapprove the 
recommendation that the site undergo 
repository development. This 
disapproval can be overridden only by 
vote of both houses of Congress within 
90 days of continuous session. If the 
State disapproval is overridden, DOE 
may submit an application for 
authorization to construct the 
repository, and, if approved, a 
subsequent application to receive and 
possess waste for emplacement. NRG 
will make decisions on the license 
applications according to the 
requirements of its statutory mission. 

Despite the complexity of the overall 
process and the strong views of the 
participants in it, the Commission sees 
no compelling reason to conclude that 
current institutional arrangements are 
inadequate to the ta.sk of resolving 
State, Federal, and local concerns in 
time to permit a repository to be 
available within the first quarter of the 
twenty-first century. 

II.A.3.b. Continuity of the management 
of the waste program 

At the time the Commission issued its 
1984 Waste Confidence Decision, the 
possibility that DOE functions would be 
transferred to another Federal agency 
was cited as the basis for concerns that 
the resolution of the radioactive waste 
disposal problem would likely undergo 
further delays. The Commission 
responded that in the years since the 
Administration had proposed to 
dismantle DOE in September 1981, 
Congress had not acted on the proposal. 
The Commission further stated that even 
if DOE were abolished, the nuclear 
waste program would simply be 
transferred to another agency. The 
Commission did not view the potential 
transfer in program management as 
resulting in a significant loss of 
momentum in the waste program. The 
Commission also concluded that the 
enactment of the NWPA, which gave 
DOE lead responsibility for repository 
development, further reduced 
uncertainties as to the continuity of 
management of the waste program. 

Section 303 of the NWPA did, 
however, require the Secretary of 
Energy to " ... undertake a study with 
respect to alternative approaches to 
managing the construction and 
operation of all civilian radioactive 
waste facilities, including the feasibility 
of establishing a private corporation for 
such purpose." To carry out this 
requirement, DOE established the 
Advisory Panel on Alternative Means of 
Financing and Managing Radioactive 
Waste Facilities, which came to be 
known as the "AMFM" Panel. The 
Panel's final report, issued in December 
1984, concluded that several 
organizational forms are more suited 
than DOE for managing the waste 
program, including an independent 
Federal agency or commission, a public 
corporation, and a private corporation. 

·The report identified a public 
corporation as the preferred alternative 
on the basis of criteria developed by the 
Panel for an acceptable waste 
management organization. In particular, 
the report indicated that a public 
corporation would be stable, highly 
mission-oriented, able to maintain 
credibility with stakeholders, and more 
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responsive to regulatory control than a 
Federal executive agency. 

Commenting on the AMFM Panel's 
report in April 1985, DOE recommended 
retaining the present management 
structure of the waste program at least 
through the siting and licensing phase of 
the program. Congress did not take 
action to implement the Panel's 
recommendations, and DOE's 
management of the waste program has 
remained uninterrupted. 

By enacting the NWPAA, Congress 
effectively reaffirmed DOE's continued 
management of the waste program. 
Congress did not revise DOE's role as 
the lead agency responsible for 
development of a repository and an 
MRS. Congress did establish several 
new entities for the purpose of advising 
DOE on matters related to the waste 
program, such as the NWTRB and the 
Review Panel, to be established if DOE 
and a State or tribe enter into a benefits 
agreement under Section 170 of the 
NWPAA. Congress provided further 
indication of its intent that DOE 
maintain management control of the 
waste program for the foreseeable future 
in requiring, under Section 161, that the 
Secretary of DOE " ... report to the 
President and to Congress on or after 
January 1, 2007, but not later than 
January 1, 2010, on the need for a second 
repository." 

This is not to say, however, that there 
have been no management problems in 
the DOE program. Since the enactment 
of the NWPA in 1983, only one of the 
five Directors of DOE's Office of 
Civilian Radioactive Waste 
Management (OCRWM] has held the 
position on a permanent basis. 
Inadequate progress toward an 
operating repository has concerned 
several Congressional observers, 
including Senator J. Bennett Johnston, 
Chairman of the Senate Energy and 
Natural Resources Committee. In 
February 1989 confirmation hearings for 
then-Secretary-of-Energy-designate 
James Watkins, Senator Johnston 
strongly criticized mounting cost 
projections and lack of progress in the 
program, and called for new and 
stronger management. 

In the November 1989 Reassessment 
Report, DOE discussed several new 
initiatives for improving its management 
of the repository program. The 
initiatives include "direct-line" reporting 
from the Yucca Mountain Project Office 
to the Office of Civilian Radioactive 
Waste Management (OCRWMJ, and an 
independent contractor review of 
OCRWM management structures, 
systems and procedures to identify 
program redundancies, gaps, and 

\' 
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strengths. The OCRWM is also 
implementing improvements in the 
overall Program Management System, 
the QA program, and establishment of 
program cost and schedule baselines. 

Whether the management structure of 
the repository development program 
should in fact be changed is a decision 
best left to others. The Commission 
believes that a finding on the likely 
availability of a repository should take 
management problems into account, but 
finds no basis to diminish the degree of 
assurance in its 1984 conclusion on this 
issue. Events since the submission of the 
AMFM Panel report do not indicate that 
there will be a fundamental change in 
the continuity of the management 
structure of the program any time soon. 
In addition, it cannot be assumed that 
the program would encounter 
significantly less difficulty with a new 
management structure than it would 
continuing under the present one. Under 
either scenario, however, the 
Commission believes it would be more 
prudent to expect repository operations 
after the 2010 timeframe than before it. 
Neither the problems of a new 
management structure nor those of the 
existing one are likely to prevent the 
achievement of repository operations 
within the first quarter of the next 
century, however. 

II.A.3.c. Continued funding of the 
nuclear waste management program 

Section 302 of the NWPA authorized 
DOE to enter into contracts with 
generators of electricity from nuclear 
reactors for payment of 1.0 mill (0.1 cent) 
per kilowatt-hour of net electricity 
generated in exchange for a Federal 
Government commitment to take title to 
the spent fuel from those reactors. In the 
1984 Waste Confidence Decision, the 
Commission noted that all such 
contracts with utilities had been 
executed. After the 1984 Decision, then­
President Reagan decided that defense 
high-level wastes are to be collocated 
with civilian wastes from commercial 
nuclear power reactors. DOE's Office of 
Defense Programs is to pay the full cost 
of disposal of defense waste in the 
repository. 

DOE is required under Section 
302(a)(4) of the NWPA, as amended, 
" ... annually [to] review the amount of 
the fees ... to evaluate whether collection 
of the fees will provide sufficient 
revenues to offset the costs .... " In the 
June 1987 Nuclear Waste Fund Fee 
Adequacy Report, DOE recommended 
that the 1.0 mill per kilowatt-hour fee 
remain unchanged. This assessment was 
based on the assumption that an MRS 
facility would open in 1998, the first 
repository would open in 2003, and the 
second repository in 2023. These 

assumptions do not reflect changes in 
the waste program brought about by the 
NWPAA enacted in December 1987. 
Two such changes with significant 
potential impacts were the suspension 
of site-specific activHies related to the 
second repository until at least 2007, 
and the linkage between MRS 
construction and operation and the 
granting of a repository construction 
authorization, which will probably occur 
no earlier than 1998. 

DOE has not issued a fee adequacy 
report since the June 1987 report. When 
the updated report is released, it is 
expected to reflect overall program cost 
savings to the utilities resulting from: (1) 
limiting site characterization activities 
to a single site at Yucca Mountain, NV; 
and (2) the DOE Office of Defense 
Programs' sharing other program costs 
with generators of electricity " ... on the 
basis of numbers of waste canisters 
handled, the portion of the repository 
used for civilian or defense wastes, and 
the use of various facilities at the 
repository," in addition to paying for 
activities solely for disposing of defense 
wastes. An additional factor which may 
eventually also contribute to the overall 
adequacy of Nuclear Waste Fund fees is 
the likelihood that a significant number 
of utilities will request renewals of 
reactor operating lifetimes beyond their 
current 01 expiration dates. 01 renewal 
would provide additional time during 
which Nuclear Waste Fund fees could 
be adjusted, if necessary, to cover any 
future increase in per-unit costs of waste 
management and disposal. It is expected 
that the new report may reflect a recent 
Court decision which found that fees 
paid into the Nuclear Waste Fund be 
adjusted to reflect transmission and 
distribution losses. 

The Commission recognizes the 
potential for program cost increases 
over estimates in the 1987 Nuclear 
Waste Fund Fee Adequacy Report. If 
there is a significant delay in repository 
construction, for example, it is 
reasonable to assume that construction 
costs will escalate. There may also be 
additional costs associated with at­
reactor dry cask storage of spent fuel, if 
DOE does not have a facility available 
to begin accepting spent fuel by the 1998 
date specified in the NWPA. These costs 
would be further increased if one or 
more licensee was to becqme insolvent 
and DOE was required to assume 
responsibility for storage at affected 
reactors before 1998. 

In the event of insolvency, DOE would 
still have sufficient funds to take over 
responsibility for managing spent fuel 
until a repository is available. Because 
spent fuel disposal costs are directly 
related to the amount of electricity 
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generated, with contributions to the 
NWF based on a kilowatt-hour 
surcharge that must be paid in short­
term installments, utilities can be 
presumed to be mostly up-to-date with 
their contributions. It is highly unlikely 
that a utility would jeopardize its 
contract for spent fuel disposal with 
DOE by defaulting on a periodic 
payment to save a few million dollars. 
Even if a utility were to default, it would 
not be much in arrears for its spent fuel 
before it would trigger close DOE 
scrutiny and mitigative action. 

Larger amounts in default could 
possibly occur with those relatively few 
utilities that have not paid their full 
share of pre-1983 collections. This issue 
arises because several utilities elected 
to defer payment for spent fuel 
generated prior to April 1983 into the 
fund and, instead, themselves hold the 
money that was collected from 
ratepayers for the one-time fee. DOE's 
Inspector General believes that some of 
those utilities may not be able to make 
their payments when due. The NRC 
understands from OCRWM staff that, if 
a nuclear utility licensee were to default 
on its one-time contribution to the NWF, 
DOE is not precluded from accepting for 
disposal all spent fuel from that utility. 
Thus, the NRC does not view this issue 
as affecting its confidence that the spent 
fuel will be disposed of. Rather, the 
issue is one of equity--that is, will a 
utility and its customers and investors 
or U.S. taxpayers and/or other utilities 
ultimately pay for disposal of spent fuel 
generated prior to April 1983. The 
Commission does not believe that a 
licensee's potential default has a direct 
bearing on the Commission's Waste 
Confidence Decision. 

The full impact of the program 
redirection resulting from the NWPAA 
and the outlook for the timing of 
repository availability will continue to 
be assessed annually. If it does appear 
that costs will exceed available funds, 
there is provision in the NWPA for DOE 
to request that Congress adjust the fee 
to ensure full-cost recovery. Thus, the 
Commission finds no reason for 
changing its basic conclusion that the 
long-term funding provisions of the Act 
should provide adequate financial 
support for the DOE program. 

II.A.3.d. DOE's schedule for repository 
development 

At the time that the 1984 Waste 
Confidence Decision was issued, the 
Nuclear Waste Policy Act of 1982, 
enacted in January 1983, had been in 
effect for less than 20 months. The 
NWPA had established numerous 
deadlines for various repository 
program milestones. Under section 
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112(b)(1)(B), the NWPA set the schedule 
for recommendation of sites for 
characterization no later than January 1, 
1985. Section 114(a)(2) specified that no 
later than March 31, 1987, with provision 
for a 12-month extension of this 
deadline, the President was to 
recommend to Congress one of the three 
characterized sites qualified for an 
application for repository construction 
authorization. Under section 114(d), 
NRC was to issue its decision approving 
or disapproving the issuance of a 
construction authorization not later than 
January 1, 1989, or the expiration of 
three years after the date of submission 
of the application, whichever occurs 
later. Section 302(a)(5)(B) required that 
contracts between DOE and utilities for 
payments to the Waste Fund provide 
that DOE will begin disposing of spent 
fuel or high-level waste by January 31, 
1998. 

In little more than a year after 
enactment, the schedule established by 
the NWPA began proving to be 
optimistic. In the reference schedule for 
the repository presented in the April 
1984 Draft Mission Plan, for example, 
DOE showed a slip from January 1989 to 
August 1993 for the decision on 
construction authorization. 

In the 1984 Waste Confidence 
Decision, the Commission recognized 
the possibility of delay in repository 
availability beyond 1998, and did not 
define its task as finding confidence that 
a repository would be available by the 
1998 milestone in the NWPA. The 
Commission focused instead on the 
question of whether a repository would 
be available by the years 2007-2009, the 
date cited in the court remand as the 
expiration of the OLs for the Vermont 
Yankee and Prairie Island reactors. The 
NRC believed that the NWPA increased 
the chances for repository availability 
within the first few years of the twenty­
first century, by specifying the means for 
resolving the institutional and technical 
issues most likely to delay repository 
completion, by establishing the process 
for compliance with NEPA, and by 
setting requirements for Federal 
agencies to cooperate with DOE in 
meeting program milestones. Finding 
that no fundamental technical 
breakthroughs were necessary for the 
repository program, the Commission 
predicted that " ... selection and 
characterization of suitable sites and 
construction of repositories will be 
accomplished within the general time 
frame established by the Act [1998] or 
within a few years thereafter." 

In January 1987, DOE issued a Draft 
Mission Plan Amendment to apprise 
Congress of significant developments 

and proposed changes in the repository 
program. In the Draft Amendment, DOE 
announced a five-year delay in its 
schedule for repository availability from 
the first quarter of 1998 to the first 
quarter of 2003. DOE's reasons for the 
delay included the need for more time 
for consultation and interaction with 
States and Tribes, the requirement in 
DOE's 1987 budget that funds not be 
used for drilling exploratory shafts in 
1987, and the need for more information 
than previously planned for site 
selection and the license application. 
The 1987 Draft Mission Plan 
Amendment set the second quarter of 
1988 as the new date for exploratory 
shaft construction at the Yucca 
Mountain site. When the final 1987 
Mission Plan Amendment was 
submitted to Congress in June 1987, the 
schedule for shaft sinking at the Yucca 
Mountain site had slipped six months to 
the fourth quarter of 1988. Congress did 
not take action to approve the June 1987 
Mission Plan Amendment as DOE had 
requested. 

On December 22, 1987, the NWPAA 
was enacted. The NWPAA had its major 
impact on the repository program in 
suspending site characterization 
activities at the Hanford and Deaf Smith 
County sites and authorizing DOE to 
characterize the Yucca Mountain site for 
development of the first repository. 

DOE subsequently issued the Draft 
1988 Mission Plan Amendment in June 
1988, to apprise Congress of its plans for 
implementing the provisions of the 
NWPAA. In the Draft 1988 Mission Plan 
Amendment, DOE's schedule for shaft 
sinking at Yucca Mountain had slipped 
another six months to the second 
quarter of 1989. Since the NRC 
published the Proposed Waste 
Confidence Review (54 FR 39767) for 
comment, the schedule for shaft sinking 
has been changed from November 1989 
to November 1992. Issues requiring DOE 
attention before site characterization 
can begin have been identified, and it is 
possible that additional issues affecting 
DOE's readiness will come to light. 
However, DOE has made progress in 
completing QA plans since September 
1989, and it is reasonable to expect that 
study plans and technical procedures 
needed for surface-based testing will be 
ready in time for testing to begin by 
January 1991. 

Heretofore, the repository schedule 
has always been agressive and highly 
success-oriented. In comments on the 
Draft 1988 Mission Plan Amendment, the 
Commission noted that the schedule has 
not allowed adequately for 
contingencies, and that, given the 
compression in the schedule for near-
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term program milestones, DOE had not 
shown how it would be able to meet the 
2003 milestone for repository operation. 
The revised schedule announced in the 
November 1989 Reassessment Report 
includes a new reference schedule for 
the restructured repository, MRS, and 
transportation programs. Under the 
restructured program, the schedule for 
submittal of a construction authorization 
application to NRC has been extended 
from 1995 to 2001, and the schedule for 
repository operation at Yucca Mountain, 
if that site is found to be suitable, is 
2010. DOE believes that this reference 
schedule is the first repository program 
schedule since passage of the NWPA 
that is based on a "realistic assessment 
of activity duration and past 
experience." The new schedule allows 
more time for scientific investigations 
than earlier schedules. NRC believes 
that the restructured program has been 
responsive to NRC concerns that the 
quality and completeness of site 
investigations were being compromised 
in order to satisfy unrealistic schedule 
requirements. 

Another potential source of delay in 
repository availability may arise from 
NRC regulations. Given the revised 
schedule, however, the NRC does not 
believe this is likely. The Commission 
believes that current NRC rules are fully 
adequate to permit DOE to proceed to 
develop and submit a repository license 
application, but further clarification of 
these rules is desirable to reduce the 
time needed to conduct the licensing 
proceeding itself. In order to meet the 
three-year schedule provided in the 
NWPA for a Commission decision on 
repository construction authorization, 
the NRC staff has undertaken to refine 
its regulatory framework on a schedule 
that would permit DOE to prepare and 
submit an application for repository 
construction authorization under its 
current schedule. The Commission fully 
intends to avoid delaying DOE's 
program, while working to reduce the 
uncertainties in NRC regulatory 
requirements that could become 
contentions in the licensing proceeding. 
Even if there are any delays resulting 
from a need for DOE to accommodate 
more specific regulatory requirements in 
its site characterization or waste 
package development programs, the 
Commission is confident that the time 
savings in the licensing proceeding will 
more than compensate for them. 

In view of the delays in exploratory 
shaft excavation since the 2003 date for 
repository availability was set, the 
Commission believed it was optimistic 
to expect that Phase 1 of repository 
operations would be able to begin by 
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2003. As DOE's schedule for repository 
availability has slipped a year and a 
half since the date was changed from 
1998 to 2003, the earliest date for 
repository availability would probably 
be closer to 2005. Given additional 
delays in shaft sinking and DOE's 
revised program schedule, NRC believes 
that 2010 is the earliest date for 
repository availability at Yucca 
Mountain. Yet, the Commission 
recognizes that DOE is committed to 
improving the schedule where possible 
without sacrificing quality and 
completeness of scientific 
investigations. 

An institutional issue that may further 
affect DOE's schedule is the status of 
EPA standards for disposal of spent fuel 
and high-level waste. These standards 
are required under section 121(a) of the 
NWPA. Under 10 CFR section 60.112, 
NRC's overall postclosure system 
performance objective, the geologic 
setting shall be selected and the 
engineered barrier system, which 
includes the waste package, must be 
designed to assure that releases of 
radioactive materials to the accessible 
environment, following permanent 
closure, conform to EPA's standards. 40 
CFR part 191, the EPA standards, first 
became effective in November 1985. In 
July 1987, the U.S. Court of Appeals for 
the First Circuit vacated and remanded 
to EPA for further proceedings subpart B 
of the high-level radioactive waste 
disposal standards. As noted under the 
aforementioned I.A.1., the standards 
have not been reissued. 

A significant modification in the 
reissued EPA standard may affect the 
schedule for completing the design of 
the waste package and engineered 
barrier to the extent that design testing 
is planned to demonstrate compliance 
with the standards. DOE's current site 
characterization plans for demonstrating 
compliance with 40 CFR part 191 are 
based on the standards as promulgated 
in 1985. DOE is proceeding to carry out 
its testing program developed for the 
original EPA standards. DOE has stated 
that if the EPA standards are changed 
significantly when they are reissued, 
DOE will reevaluate the adequacy of its 
testing program. 

The Commission believes that DOE's 
approach is reasonable. Much of the 
information required to demonstrate 
compliance with the EPA standards is 
expected to remain the same regardless 
of the numerical level at which each 
standard is set. Considering the 
importance of developing the repository 
for waste disposal as early as safely 

practicable, it would be inappropriate 
for DOE to suspend work on 
development of engineered barriers 
pending reissuance of the standards, 
unless EPA had given clear indications 
of major changes in, them. 

Another possibility is that, regardless 
of any changes in the repromulgated 
EPA standards, they will be litigated in 
Federal court. Even if this proves to be 
the case, however, the Commission 
believes that any such litigation will still 
permit EPA to promulgate final 
standards well within the time needed 
to enal;:ile DOE to begin repository 
operations at any site within the first 
quarter of the twenty-first century. 

Given the current DOE program 
schedule, and assuming that the QA 
program can be qualified and surface­
based testing begun within the next 
year, the Commission finds that 
although it is not impossible that a 
repository at Yucca Mountain will be 
available by 2007-2009, it is more likely 
that the earliest date for a repository 
there is 2010. If DOE determines Iha t the 
Yucca Mountain site is unsuitable, and 
if DOE makes this determination by the 
year 2000, the NRC believes that a 
repository at another site could be 
available within the first quarter of the 
next century. The Commission will 
reevaluate these dates during the next 
scheduled Waste Confidence Review in 
1999. 

11.B. Relevant Issues That Have Arisen 
since the Commission's Original 
Decision 

JI.B.1. NRG stated in 9-14-87 
correspondence to Sen. Breaux on 
pending nuclear waste legislation that 
under a program of single site 
characterization, " ... there may be a 
greater potential for delay of ultimate 
operation of a repository than there is 
under the current regime where three 
sites will undergo at-depth 
characterization before a site is 
selected." To what extent does the 
NWPAA raise uncertainty about the 
identification of a technically 
acceptable site and potential delay in 
repository availability by limiting site 
characterization to a single candidate 
site (Yucca Mt.) and by raising the 
possibility that a negotiated agreement 
might influence repository site 
selection? Does this uncertainty affect 
confidence in the availability of a 
repository by 2007-2009? 

In providing comments to Congress on 
proposed amendments to the NWPA, 
NRC took the position that simultaneous 
site characterization of three sites, as 
required by the NWPA, was not 
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necessary to protect public health and 
safety. NRC further stated that the 
adequacy of a site for construction 
authorization would ultimately be 
determined in a licensing proceeding, 
and that NRC would only license a site 
that satisfied NRC licensing 
requirements. As described next, the 
Commission believes that the NWPAA 
contains numerous provisions to ensure 
that a technically acceptable site will be 
identified. 

The NWPAA does not reduce the 
scope of site characterization activities 
that DOE is authorized to undertake. 
The Amendments Act establishes a 
Nuclear Waste Technical Review Board 
composed of individuals recommended 
by the National Academy of Sciences 
and appointed by the President to 
evaluate the scientific validity of DOE 
activities, including site characterization 
activities, and to report its findings at 
least semiannually to Congress and 
DOE. The Amendments Act also 
provides funding for technical 
assistance to States, tribes, and affected 
units of local government. Finally, 
section 160(1) of the NWPAA provides 
that "Nothing in this Act shall be 
construed to amend or otherwise detract 
from the licensing requirements of the 
NRC established in Title II of the Energy 
Reorganization Act of 1974 (42 U.S.C. 
5841 et seq.)." In providing for these 
reviews and in reaffirming NRC's 
licensing authority, the NWPAA ensures 
that a candidate site for a repository 
must satisfy all NRC requirements and 
criteria for disposal of high-level 
radioactive wastes in licensed geologic 
repositories. 

Section 402 of the NWPAA 
establishes the Office of the Nuclear 
Waste Negotiator. The duty of the 
Negotiator is to attempt to find a State 
or tribe willing to host a repository or 
MRS at a technically qualified site. The 
Negotiator may solicit comments from 
NRC, or any other Federal agency, on 
the suitability of any potential site for 
site characterization. Section 403(d)[4) 
strengthens the Commission's 
confidence that a technically acceptable 
site will be identified by providing that 
DOE may construct a repository at a 
negotiated site only if authorized by 
NRC. Given these safeguards on 
selection of a technically acceptable 
site, the Commission does not consider 
that the possibility of a negotiated 
agreement reduces the likelihood of 
finding a technically qualified site. 

The Commission raised the concern as 
early as April 1987 that under a program 
of single-site characterization, there 
could be considerable delay while 
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characterization was completed at 
another site or slate of sites if the 
initially chosen site was found 
inadequate. By terminating site 
characterization activities at alternative 
sites to the Yucca Mountain site, the 
NWPAA has had the effect of increasing 
the potential for delay in repository 
availability if the Yucca Mountain site 
proves unsuitable. The provision in the 
NWPAA for a Negotiator could reduce 
the uncertainty and associated delay in 
restarting the repository program by 
offering an alternate to the Yucca 
Mountain site; but at the time of this 
writing, a Negotiator has not been 
appointed. 

It should be noted here that the 
repository program redirection under the 
NWPAA does not, per se, have a 
significant impact on the Commission's 
assurance of repository availability by 
2007-2009, the relevant dates in the 
original Waste Confidence Proceeding, 
or on availability by 2010, DOE's current 
date. The Commission's reservations 
about affirming this timeframe derive 
from other considerations, including 
delays in sinking shafts and the 
potential for other delays in meeting 
program milestones, that would have 
arisen without the NWPAA. 

The Amendments Act does, however, 
effectively make it necessary that Yucca 
Mountain be found suitable if the 2007-
2009 or 2010 timeframe is to be met; this 
target period would almost certainly be 
unachievable if DOE had to begin 
screening to characterize and license 
another site. Thus, confidence in 
repository availability in this period 
would imply confidence in the 
suitability of Yucca Mountain. The 
Commission does not want its findings 
here to constrain in any way its 
regulatory discretion in a licensing 
proceeding. Therefore, the Commission 
declines to reaffirm the 2007-2009 
timeframe in the original decision or to 
affirm the current 2010 date for 
repository operation. 

/1.B.2. In the Draft 1988 Mission Plan 
Amendment, DOE stated that " ... the 

data indicate that the Yucca Mountain 
site has the potential capacity to accept 
at least 70,000 MTHM [metric tons 
heavy metal equivalent] of waste, but 
only after site characterization will it be 
possible to determine the total quantity 
of waste that could be accommodated at 
this site." 
a. Do the issues of limited spent fuel 
capacity at Yucca Mountain, indefinite 

suspension of the second repository 
program, and the likelihood that no 
more than one repository will be 
available by 2007-2009 undermine the 
NRC's 1984 assurance that "sufficient 
repository capacity.will be available 
within 30 years beyond expiration of 
any reactor operating license to dispose 
of existing commercial high level 
radioactive waste and spent fuel 
originating in such reactor and 
generated up to that time?" 

b. Is there sufficient uncertainty in total 
spent fuel projections (e.g., from 
extension-of-life license amendments, 
renewal of operating licenses for an 
additional 20 to 30 years, or a new 
generation of reactor designs] that this 
Waste Confidence review should 
consider the institutional uncertainties 
arising from having to restart a second 
repository program? 

11.B.2.a. Although it will not be 
possible to determine whether Yucca 
Mountain can accommodate 70,000 
MTHM or more of spent fuel until after 
site characterization, the Commission 
does not believe that the question of 
repository capacity at the Yucca 
Mountain site should be a major factor 
in the analysis of Finding 2. This is 
because it cannot be assumed that 
Yucca Mountain will ultimately undergo 
development as a repository. The 
generic issue of repository capacity does 
add to the potential need for more than 
one repository, however. 

As noted earlier, the NWPA 
established deadlines for major 
milestones in the development of the 
first and the second repository 
programs. The Act also required NRC to 
issue a final decision on the 
construction authorization application 
by January 1, 1989 for the first 
repository, and January 1, 1992 for the 
second [or within three years of the date 
of submission of the applications, 
whichever occurred later). The July 1984 
Draft DOE Mission Plan set January 
1998 and October 2004 as the dates for 
commencement of waste emplacement 
in the first and second repositories, 
assuming that Congressional 
authorization was obtained to construct 
the second repository. 

Thus, at the time the 1984 Waste 
Confidence Decision was issued, DOE 
was authorized and directed to carry out 
two repository programs under a 
schedule to make both facilities 
operational by 2007-2009. DOE and NRC 
were also working under the constraint, 
still in force under the NWPA as 
amended, that no more than 70,000 
MTHM may be emplaced in the first 
repository before the second is in 
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operation. Because DOE estimated at 
the time that commercial U.S. nuclear 
power plants with operating licenses or 
construction permits would discharge a 
total 160,000 MTHM of spent fuel. it 
appeared that at least two repositories 
would be needed. 

In the 1984 Waste Confidence 
Decision, reactors were assumed to 
have a 40-year operating lifetime, and 
because the earliest licenses were 
issued in 1959 and the early 1960's, the 
oldest plants' licenses were due to 
expire as early as 1999 and 2000, as 
discussed in more detail below. 
Although it was expected that at least 
one repository would be available by 
this time, there was also a limit as to 
how quickly spent fuel could be 
accepted by the repository. DOE had 
estimated that waste acceptance rates 
of 3400 MTHM per year could be 
achieved after the completion of Phase 2 
of the first repository. This rate could 
essentially double if two repositories 
were in operation. At 6000 MTHM/year, 
it was estimated that all the anticipated 
spent fuel could be emplaced in the two 
repositories by about the year 2026. This 
was the basis for the Commission's 
position that sufficient repository 
capacity would be available within 30 
years beyond expiration of any reactor 
01 to dispose of existing commercial 
high level waste and spent fuel 
originating in such reactor and 
generated up to that time. 

In May 1986, however, DOE 
announced an indefinite postponement 
of the second repository program. The 
reasons for the postponement included 
decreasing forecasts of spent fuel 
discharges, as well as estimates that a 
second repository would not be needed 
as soon as originally supposed. With 
enactment of the NWPAA in December 
1987, DOE was required to terminate all 
site-specific activities with respect to a 
second repository unless such activities 
were specifically authorized and funded 
by Congress. The NWPAA reqv.ired 
DOE to report to Congress on the need 
for a second repository on or after 
January 1, 2007, but not later than 
January 1, 2010. 

Current DOE spent fuel projections, 
based on the assumption of no new 
reactor orders, call for 87,000 MTHM to 
have been generated by the year 2036, 
including approximately 9000 MTHM of 
defense high-level waste. With the 
likelihood that there will be reactor 
lifetime extensions and renewals, 
however, the no-new-orders case 
probably underestimates total spent fuel 
discharges. Also, the NWPAA did not 
change the requirement that no more 
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than 70,000 MTHM could be emplaced in 
the first repository before operation of 
the second. It therefore appears likely 
that two repositories will be needed to 
dispose of all the spent fuel and high­
level waste from the current generation 
of reactors, unless Congress provides 
statutory relief from the 70,000 MTHM 
limit, and the first site has adequate 
capacity to hold all of the spent fuel and 
high-level waste generated. The 
Commission believes that if the need for 
an additional repository is established, 
Congress will provide the needed 
institutional support and funding, as it 
has for the first repository. 

For all but a few licensed nuclear 
power reactors, OLs will not expire until 
some time in the first three decades of 
the twenty-first century. Several utilities 
are currently planning to have their OLs 
renewed for ten to 30 years beyond the 
original license expiration. At these 
reactors, currently available spent fuel 
storage alternatives effectively remove 
storage capacity as a potential 
restriction for safe operations. For these 
reasons, a repository is not needed by 
2007-2009 to provide disposal capacity 
within 30 years beyond expiration of 
most OLs. If work is begun on the 
second repository program in 2010, the 
repository could be available by 2035, 
according to DOE's estimate of 25 years 
for the time it will take to carry out a 
program for the second repository. Two 
repositories available in approximately 
2025 and 2035, each with acceptance 
rates of 3400 MTHM/year within several 
years after commencement of 
operations, would provide assurance 
that sufficient repository capacity will 
be available within 30 years of OL 
expiration for reactors to dispose of the 
spent fuel generated at their sites up to 
that time. 

There are several reactors, however, 
whose OLs have already expired or are 
due to expire within the next few years, 
and which are now licensed or will be 
licensed only to possess their spent fuel. 
If a repository is not available until 
about 2025, these reactors may be 
exceptions to the second part of the 
Commission's 1984 Finding 2, which was 
that sufficient repository capacity will 
be available within 30 years beyond the 
expiration of any reactor OL to dispose 
of the commercial high-level waste and 
spent fuel originating in such reactor 
and generated up to that time. 

The basis for this second part of 
Finding 2 has two components: (1) a 
technical or hardware component; and 
(2) an institutional component. The 
technical component relates to the 
reliability of storage hardware and 
engineered structures to provide for the 

safe storage of spent fuel. An example 
would be the ability of spent fuel 
assemblies to withstand corrosion 
within spent fuel storage pools, or the 
ability of concrete structures to maintain 
their integrity over lpng periods. In the 
1984 Decision, the Commission found 
confidence that available technology 
could in effect provide for safe storage 
of spent fuel for at least 70 years. 

The Commission's use of the 
expression "30 years beyond expiration 
of any reactor operating license" in the 
1984 Finding was based on the 
understanding that the license 
expiration date referred to the 
scheduled expiration date at the time 
the license was issued. It was also 
based on the understanding that, in 
order to refuel the reactor, some spent 
fuel would be discharged from the 
reactor within twelve to eighteen 
months after the start of full power 
operation. 

Thus, the Commission understood 
that, depending on the date of the first 
reactor outage for refueling, some spent 
fuel would be stored at the reactor site 
for most of the 40-year term of the 
typical OL. In finding that spent fuel 
could be safely stored at any reactor site 
for at least 30 years after expiration of 
the OL for that reactor, the Commission 
indicated its expectation that the total 
duration of spent fuel storage at any 
reactor would be about 70 years. 

Taking the earliest licensed power 
reactor, the Dresden 1 facility licensed 
in 1959, and adding the full 40-year 
operating license duration for a 
scheduled license expiration in the year 
1999, the Commission's finding would 
therefore entail removal of all spent fuel 
from that reactor to a repository within 
the succeeding 30 years, or by 2029. 
Even if a repository were not available 
until the end of the first quarter of the 
twenty-first century, DOE would have at 
least four years to ship the reactor's 683 
spent fuel assemblies, totalling 70 metric 
tons initial heavy metal (MTIHMJ, from 
Dresden 1 without exceeding the 
Commission's 30-year estimate of the 
maximum time it would take to dispose 
of the spent fuel generated in that 
reactor up to the time its OL expired. 
(MTIHM is a measure of the mass of the 
uranium in the fuel (or uranium and 
plutonium if it is a mixed oxide fuel) at 
the time the fuel is placed in the reactor 
for irradiation.) 

Considering the experience from the 
1984 and 1985 campaigns to return spent 
fuel from the defunct West Valley 
reprocessing facility, to the reactors of 
origin, 70 metric tons of BWR spent fuel 
can easily be shipped within four years. 
The first campaign, involving truck 
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shipments of 20 metric tons from West 
Valley, NY, to Dresden 1 in Morris, IL, 
took eleven months. The second, 
involving truck shipments of 43 tons 
from West Valley to the Oyster Creek 
reactor in Toms River, NJ, took six 
months. (See Case Histories of West 
Valley Spent Fuel Shipments, Final 
Report, NUREG/CR-4847 WPR-86(6811)-
1, p. 2-2.) This estimate assumes, 
moreover, that no new transportation 
casks, designed to ship larger quantities 
of older, cooler spent fuel, for example, 
would be available by 2025. 

The institutional part of the question 
concerning the availability of sufficient 
repository capacity required the 
Commission to make a finding as to 
whether spent fuel in at-reactor storage 
would be safely maintained after the 
expiration of the facility OL. This 
question related to the financial and 
managerial capability for continued safe 
storage and monitoring of spent fuel, 
rather than to the capability of the 
hardware involved. The Commission 
determined, in Finding 3 of its 1984 
Decision, that spent fuel will be 
managed in a safe manner until 
sufficient repository capacity is 
available to assure safe disposal, which 
was expected under Finding 2 to be 
about 30 years after the expiration of 
any reactor OL. (See discussion of 
Finding 3 below for additional 
discussion of the institutional aspects of 
spent fuel storage pending the 
availability of sufficient disposal 
capacity.) 

The availability of a repository within 
the first quarter of the twenty-first 
century holds no significant adverse 
implications for the Commission's 
institutional concern that there be an 
organization with adequate will and 
wherewithal to provide continued long­
term storage after reactor operation. 
This could be a concern if a significant 
number of reactors with significant 
quantities of spent fuel onsite were to 
discontinue operations indefinitely 
between now and 1995, and the utility­
owners of these reactors did not appear 
to have the resources to manage them 
safely for up to 30 years pending the 
assumed availability of a repository in 
2025. 

No such development is likely. No 
licenses for currently operating 
commercial nuclear reactors are 
scheduled to expire until the year 2000, 
and most such licenses will expire 
during the first two decades after 2006. 
(See Nuclear Regulatory Commission 
1989 Information Digest, NUREG-1350, 
Vol. 1, p. 33.) The availability of the first 
repository by 2025, and of a second 
repository within one or two decades 
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thereafter, would provide adequate 
disposal capacity for timely removal of 
the spent fuel generated at these 
reactors. 

There are several licensees, however, 
whose authority to operate their 
commercial reactors has already been 
terminated. These are Indian Point 1, 
Dresden 1, Humboldt Bay, and Lacrosse. 
They are also the only licensed power 
reactors that are retired with spent fuel 
being stored onsite. Assuming 
conservatively that a repository does 
not become operational until 2025, it 
appears likely that spent fuel will 
remain at these sites for more than 30 
years beyond the time their reactors 
were indefinitely shut down, at which 
point their operating licenses could be 
considered to have effectively expired, 
although they will continue to hold a 
possession license for the storage of the 
spent fuel. 

In considering the means and 
motivation of the owner of an 
indefinitely retired reactor to provide 
safe long-term storage, the Commission 
believes it is useful to distinguish 
between the owner with only one 
reactor, and the owner of a reactor at a 
multi-unit site or an owner with 
operating reactors at other sites. In the 
case of a retired reactor at a multi-unit 
site, the owner would have a clear need 
to maintain the safety of storage at the 
r_etired reactor sufficiently to permit 
continued generation at the site. If the 
owner of the retired reactor also owned 
other reactors at other sites, the spent 
fuel at the retired reactor could be 
transferred, if necessary, to the storage 
facilities of other units still under active 
management. Of the four reactors just 
cited, Indian Point 1 and Dresden 1 fit 
this description, and the sibling reactors 
at their sites are operating under 
licenses that do not expire until well 
beyond the year 2000--that is, well 
within the post-OL period during which 
the Commission has found that spent 
fuel could be safely stored pending the 
availability of a repository. 

For the Lacrosse and Humboldt Bay 
reactors, the Commission is confident 
that, even if a repository is not available 
within 30 years following their 
retirement, the overall safety and 
environmental acceptability of extended 
spent fuel storage will also be 
maintained for these exceptional cases. 
Because there will still be an NRC 
possession license for the spent fuel at 
these facilities, the Commission will 
retain ample regulatory authority to 
require any measures, such as removal 
of the spent fuel remaining in storage 
pools to passive dry storage casks, that 
might become necessary until the time 

that DOE assumes title to the spent fuel 
under contracts pursuant to the NWPA. 
It should also be borne in mind that 
Humboldt Bay and Lacrosse are both 
small early reactors, and their combined 
spent fuel inventory totals 67 metric tons 
of initial heavy metal. (See Spent Fuel 
Storage Requirements (DOE/RL 88-34) 
October 1988, Table A.3b., pp. A.15-
A.17.) If for any reason not now 
foreseen, this spent fuel can no longer 
be managed by the owners of these 
reactors, and DOE must assume 
responsibility for its management earlier 
than currently planned, this quantity of 
spent fuel is well within the capability 
of DOE to manage onsite or offsite with 
available technology. 

Nor does the Commission see a 
significant safety or environmental 
problem with premature retirements of 
additional reactors. In the Commission's 
original Waste Confidence Decision, it 
found reasonable assurance that spent 
fuel would have to spend no more than 
30 years in post-operational storage 
pending the availability of a repository. 
For a repository conservatively assumed 
to be available in 2025, this expected 30-
year maximum storage duration remains 
valid for most reactors, and would be 
true for all reactors that were 
prematurely retired after 1995. Based on 
the past history of premature 
shutdowns, the Commission has reason 
to believe that their likely incidence 
during the next six years will be small 
as a proportion of total reactor-years of 
operation. 

Historically, 14 of the 125 power 
reactors that have operated in the U.S. 
over the past 30 years have been retired 
before the expiration of their operating 
licenses. These early retirements 
included many low-power 
developmental reactors, which may 
make the ratio of 14 to 125 
disproportionately high as a basis for 
projecting future premature shutdowns. 

The Commission is aware of currently 
operating reactors that may be retired 
before the expiration of their OLs, 
including: the recently-licensed 
Shoreham reactor, which has generated 
very little spent fuel; the Fort St. Vrain 
high-temperature gas-cooled reactor, 
which its owner plans to decommission; 
and the Rancho Seco reactor, which has 
operated.for the past 12 years and may 
or may not be retired. Assuming that 
these and perhaps a few more reactors 
do retire in the next several years, their 
total spent fuel storage requirements 
would not impose an unacceptable 
safety or environmental problem, even 
in the unlikely event that all these 
reactors' owners were rendered 
financially or otherwise unable to 
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provide adequate care, and DOE were 
required to assume custody earlier than 
currently envisioned under the NWPA. 

Licensed non-power research reactors 
provide an even more manageable case. 
DOE owns the fuel for almost all of 
these reactors, many of which have 
been designed with lifetime cores that 
do not require periodic refueling. For 
those reactors that do discharge spent 
fuel, DOE accepts it for storage or 
reprocessing, and not more than an 
estimated 50 kilograms of such spent 
fuel are generated annually. 

Thus, given these worst-case 
projections, which are not expectations 
but bounding estimates, the Commission 
finds that a delay in repository 
availability to 2025 will not result in 
significant safety or environmental 
impacts due to extended post­
operational spent fuel storage. To put it 
another way, the Commission is 
confident that, even if a repository were 
not available within 30 years after the 
effective expiration of the OLs for both 
currently retired reactors and potential 
future reactor retirements through 1995, 
the overall safety and environmental 
impacts of extended spent fuel storage 
would be insignificant. 

II.B.2.b. Although it is clear that there 
is uncertainty in projections of total 
future spent fuel discharges, it is not 
clear that the institutional uncertainties 
arising from having to restart a second 
repository program should be 
considered in detail in the current 
Waste Confidence Decision review. 

License renewals would have the 
effect of increasing requirements for 
spent fuel storage. The Commission 
understands that some utilities are 
currently planning to seek renewals for 
30 years. Assuming for the sake of 
establishing a conservative upper bound 
that the Commission does grant 30-year 
license renewals, the total operating life 
of some reactors would be 70 years, so 
that the spent fuel initially generated in 
them would have to be stored for about 
100 years if a repository were not 
available until 30 years after the 
expiration of their last OLs. 

Even under the conservative bounding 
assumption of 30-year license renewals 
for all reactors, however, if a repository 
were available within the first quarter of 
the twenty-first century, the oldest spent 
fuel could be shipped off the sites of all 
currently operating reactors well before 
the spent fuel initially generated in them 
reached the age of 100 years. Thus, a 
second repository, or additional 
capacity at the first, would be needed 
only to accommodate the additional 
quantity of spent fuel generated during 
the later years of these reactors' 



PART 51 STATEMENTS OF CONSIDERATION 

operating lives. The availability of a 
second repository would permit spent 
fuel to be shipped offsite well within 30 
years after expiration of these reactors' 
OLs. The same would be true of the 
spent fuel discharged from any new 
generation of reactor designs. 

In sum, although some uncertainty in 
total spent fuel projections does arise 
from such developments as utilities' 
planning renewal of OLs for an 
additional 20 to 30 years, the 
Commission believes that this Waste 
Confidence review need not at this time 
consider the institutional uncertainties 
arising from having to restart a second 
repository program. Even if work on the 
second repository program is not begun 
until 2010 as contemplated under current 
law, there is sufficient assurance that a 
second repository will be available in a 
timeframe that would not constrain the 
removal of spent fuel from any reactor 
within 30 years of its licensed life for 
operation. 

IlB.3. Are early slippages in the DOE 
repository program milestones 

significant enough to affect the 
Commission's confidence that a 
repository will be available when 
needed for health and safety reasons? 

The 2007-2009 timeframe imposed on 
the Commission by the May 23, 1979 
remand by the Court of Appeals was 
based on the scheduled expiration of the 
OLs for the Vermont Yankee and Prairie 
Island nuclear reactors. The specific 
issues remanded to the Commission 
were: (1) whether there is reasonable 
assurance that an offsite storage 
solution will be available by the years 
2007-2009 (the expiration of the plants' 
operating licenses); and, if not, (2) 
whether there is reasonable assurance 
that the fuel can be stored safely at the 
sites beyond those dates. 

There was no finding by the Court 
that public health and safety required 
offsite storage or disposal by 2007-2009. 
In directing the Commission to address 
the safety of at-reactor storage beyond 
2007-2009, the Court recognized the 
possibility that an offsite storage or 
disposal facility might not be available 
by then. 

The Commission has not identified a 
date by which a repository must be 
available for health and safety reasons. 
Taking into account institutional 
requirements for spent fuel storage, the 
Commission found, under Finding 3 in 
the 1984 Waste Confidence Decision, 
that spent fuel would be safely managed 
until sufficient repository capacity is 
available. The Commission also found, 
however, that in effect, under the second 
part of Finding 2, safe management 
would not need to continue for more 

than 30 years beyond expiration of any 
reactor's OL, because sufficient 
repository capacity was expected to 
become available within those 30 years. 
Considering that spent fuel would not 
have to be stored mpre than 30 years 
after any reactor's 40-year OL 
expiration, and taking into account the 
technical requirements for such storage, 
the Commission went on to determine 
under Finding 4 that, in effect, spent fuel 
could be safely stored for at least 70 
years after discharge from a reactor. 
Thus, the Commission's 1984 Decision 
did not establish a time when sufficient 
repository capacity would be required; it 
established a minimum period during 
which storage would continue to be safe 
and environmentally acceptable pending 
the expected availability of sufficient 
repository capacity. 

Bearing in mind that reactor facilities 
were originally designed and OLs issued 
for a licensed life for opera lion of 40 
years, the Commission is proposing 
elsewhere in this Federal Register notice 
a clarifying revision of Finding 4 to say 
that spent fuel can be safely stored at a 
reactor for at least 30 years after the 
"licensed life for operation" of that 
reactor. Implicitly, the proposed use of 
the phrase "licensed life for operation" 
clarifies that the Commission found in 
1984 that NRC licensing requirements 
for reactor facility design, construction, 
and operation provide reasonable 
assurance that spent fuel can be stored 
safely and without significant 
environmental impacts for at least the 
first 40 years of the reactor's life. The 
Commission's proposed finding also 
implies that, barring any significant and 
pertinent unexpected developments, 
neither technical nor institutional 
constraints would adversely affect this 
assurance for at least another 30 years 
after that first 40 years. Another 
implication of this revised finding is 
that, where a utility is able to meet NRC 
requirements to extend that reactor's 
operating lifetime by license renewal, 
spent fuel storage for at least 30 years 
beyond the end of the period of 
extended life will also be safe and 
without significant environmental 
impacts. 

In assessing the effect of early 
slippages in DOE repository program 
milestones, therefore, the most 
important consideration is not the 
earliest date that an operating license 
actually expired, but the earliest date 
that an OL was issued. The earliest OL 
to be issued was for Dresden 1 in 1959, 
followed by a number of reactors 
licensed for operation in 1962. The OLs 
for all of the 111 power reactors now 
licensed to operate are currently 
scheduled to expire sometime within the 
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first three decades of the twenty-first 
century, which is also the period in 
which their currently licensed life for 
operation would end. (See Nuclear 
Regulatory Commission 1989 
Information Digest, NUREG-1350, Vol. 1, 
p. 33.) Thus, conservatively assuming 
here that there will be no license 
renewals, the earliest timeframe when a 
repository might be needed to dispose of 
spent fuel from the majority of reactors 
is 2029-2050. 

As proposed in the first part of 
Finding 2, the Commission has 
reasonable assurance that a repository 
will be available within the first quarter 
of the twenty-first century. Even if a 
repository were not available until 2025; 
this would be several years before the 
beginning of the earliest timeframe 
within which, based on an assumed 30-
year storage after an assumed 40-year 
licensed life of reactor opera lion, a 
repository might be needed for spent 
fuel disposal. Thus, early slippages in 
DOE's program milestones do not affect 
the Commission's confidence that a 
repository will be available within that 
timeframe. 

IJ.B.4. NRG has stated that the 3- to 4-
year license application review 
schedule is optimistic, and that for NRG 
to meet this schedule, DOE must submit 
a complete and high-quality license 
application. In the September 16, 1988 
NRG comments to DOE on the Draft 
1988 Mission Plan Amendment, the 
Commission requested that DOE 
acknowledge its commitment to develop 
this complete and high-quality 
application, "even 1f this would result in 
longer times to collect the necessary 
information and subsequent delays in 
submitting the license application." 

Will NRC's emphasis on the 
completeness and quality of the license 
application have a significant effect on 
the timing of the submittal of the license 
application and subsequent licensing 
proceeding to grant construction 
authorization in time for repository 
availability by 2007-2009? 

As the NRC indicated to DOE in 
NRC's October 25, 1985 comments on 
the draft PDS, the three-year statutory 
schedule for the NRC licensing 
proceeding on the application for 
construction authorization is optimistic. 
The Commission has sought ways to 
improve the prospects for meeting this 
schedule, for example by developing the 
LSS for expedited document discovery 
during the licensing proceeding. 

In the same correspondence on the 
PDS, NRC also stated that the adequacy 
of the three-year review period depends 
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on DOE's submittal of a complete and 
high-quality application. A license 
application supported by inadequate 
data may lead to findings during the 
licensing proceeding that the results of 
certain tests cannot be admitted as part 
of the license application. If it is not 
possible to repeat the tests in question, 
NRC may have no alternative but to 
deny the application--with a consequent 
loss of program momentum and 
considerable financial cost. 

In the November 1989 Reassessment 
Report, DOE announced extensions in 
all major repository program milestones. 
The current target date for repository 
availability is 2010. In a speech before 
the 1989 Nuclear Energy Forum. W. 
Henson Moore, Deputy Secretary of 
Energy, stated that a permanent 
repository at Yucca Mountain could not 
be operational before 2010, under 
optimum circumstances. The 2010 at-the­
earliest timeframe falls outside of the 
2007-2009 timeframe for an "offsite 
storage solution" in the 1979 Court 
remand which precipitated the NRC's 
Waste Confidence Proceeding. In the 
Reassessment Report, DOE noted that in 
developing its current schedule, certain 
activities, one of which was NRC's 
review of the license application, were 
outside of DOE's control. However, DOE 
also stated that it would continue its 
ongoing interactions with NRC and EPA 
"to reduce the number of unresolved 
issues remaining at the time of licensing, 
which should enhance confidence that 
the license application can be reviewed 
in three years, as called for in the 
Nuclear Waste Policy Act." The NRC 
does not believe that it is likely that 
NRC's emphasis on completeness and 
quality of the license application will 
contribute to substantial delays in 
submitting the license application and in 
the licensing proceeding that would 
delay repository availability much 
beyond 2010 at the Yucca Mountain site. 

In any case, the Commission remains 
convinced that the benefits to the 
repository program of submitting a high­
quality license application would 
outweigh the cost of delay in preparing 
the application. NRC has always placed 
great emphasis on early resolution of 
potential licensing issues in the interest 
of expeditious review of the license 
application and timely repository 
availability. It is in the same spirit of 
timely repository operation that the 
Commission is urging greater attention 
to quality than to meeting the schedule 
for submittal of the license application. 
NRC believes that a complete and high­
quality license application offers the 
best available assurance that timely 

repository licensing and operation can 
be achieved. 

In addition to expediting the review of 
the application, a high-quality license 
application and site characterization 
program should enhance overall 
confidence that any site granted a 
construction authorization will prove to 
be reliable during the period of 
performance confirmation. It will also 
increase public confidence that the 
program is being carried out in a 
thorough and technically sound manner. 

II. C. Conclusion on Finding 2 

In reexamining the technical and 
institutional uncertainties surrounding 
the timely development of a geologic 
repository since the 1984 Waste 
Confidence Decision, the Commission 
has been led to question the 
conservatism of its expectation that a 
repository would be available by 2007-
2009. 

At the time of the 1984 Decision, the 
Commission said that timely attainment 
of a repository did not require DOE to 
adhere strictly to the milestones set out 
in the NWPA, and there would be 
delays in some milestones. It did not 
&ppear to the Commission at the time 
that delays of a year or so in meeting 
any of the milestones would delay the 
date of repository availability by more 
than a few years beyond the 1998 
deadline specified in the Act. 

Since then, however, several 
developments have made it apparent 
that delays of more than a few years are 
to be the norm rather than the exception 
in the early years of this program. There 
has been a twelve-year slip in DOE's 
estimate of repository availability from 
1998 to 2010, and DOE has been unable 
to meet such near-term repository 
program milestones as excavation of the 
exploratory shaft and the start of in-situ 
testing. There remains the possibility 
that potential repository availability at 
the Yucca Mountain site will be further 
delayed due to unforeseen problems 
during site characterization. 

In predicting the timing of repository 
availability, the suitability of Yucca 
Mountain should not be assumed. Yucca 
Mountain is now the only candidate site 
available; the NWPAA required that 
DOE terminate site characterization 
activities at all sites other than the 
Yucca Mountain site. In effect, the 2007-
09 schedule for repository availability in 
the original Waste Confidence Decision 
could have been met only if Yucca 
Mountain survived the repository 
development process as a licensed site 
without major delays in site 
characterization and licensing. If this 
site were found to be unlicenseable or 
otherwise unsuitable, characterization 
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would have to begin at another site or 
suite of sites, with consequent further 
delay in repository availability. The 
final decision on the suitability of the 
site to proceed to licensing and 
repository development will rest with 
DOE, but the position of the NRC staff 
will figure in that decision. The staff will 
not be able to make a recommendation 
to a licensing board to authorize 
repository construction at Yucca 
Mountain until all site characterization 
activities have been completed. DOE 
might thus be unable for several more 
years to determine whether there will in 
fact have to be a delay to find and 
characterize another site. 

Another reason the Commission is 
unwilling to assume the suitability of 
Yucca Mountain is that NRC must be 
mindful of preserving all its regulatory 
options--including a recommendation of 
license application denial--to assure 
adequate protection of public health and 
safety from radiological risk. In our 
view, it is essential to dispel the notion 
that for schedular reasons there is no 
alternative to the currently preferred 
site. This view is consistent with past 
Commission statements that the quality 
of DOE's preparations for a license 
application should take precedence over 
timeliness where the two conflict. It is 
also consistent with the view that 
because we are making predictions 
about completion dates for a unique and 
complex enterprise at least some 20 
years hence, it is more reasonable to 
express the timescale for completion in 
decades rather than years. 

In order to obtain a conservative 
upper bound for the timing of repository 
availability, the Commission has made 
the assumption that the Yucca Mountain 
site will be found to be unsuitable. If 
DOE were authorized to initiate site 
screening for a repository at a different 
site in the year 2000, the Commission 
believes it reasonable to expect that a 
repository would be available by the 
year 2025. This estimate is based on the 
DOE position that site screening for a 
second repository should begin 25 years 
before the start of waste acceptance. 

The consideration of technical and 
institutional issues presented here has 
found none that would preclude the 
availability of a repository within this 
timeframe. Given DOE's revised 
schedule, which provides 11 years for 
site characterization activities instead of 
six, it is possible that the Yucca 
Mountain site could be found unsuitable 
after the year 2000. In this case, DOE 
would have fewer than 25 years to 
initiate site screening and develop a 
repository for availability by 2025. The 
NRC will evaluate the likelihood of this 

j 
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development during the next scheduled 
review of the Waste Confidence 
Decision in 1999. 

For the second part of its 1984 finding 
on repository availability, the 
Commission found reasonable 
assurance that sufficient repository 
capacity will be available within 30 
years beyond expiration of any reactor 
OL to dispose of existing commercial 
high level waste and spent fuel 
originating in that reactor and generated 
up to that time. The Commission 
believes that this finding should also be 
modified in light of developments since 
1984. 

When the Commission made this 
finding, it took into consideration both 
technical and institutional concerns. The 
technical concern centered on the ability 
of the spent fuel and the engineered at­
reactor storage facilities to meet the 
requirements for extended post­
operational storage before shipment for 
disposal. The institutional question 
concerned whether the utility currently 
responsible for post-operational at­
reactor storage, or some substitute 
organization, would be able to assure 
the continued safety of this storage. 

The principal new developments since 
1984 that bear on these questions are: (1) 
that dry spent fuel storage technologies 
have become operational on a 
commercial scale; and (2) that several 
utilities are proceeding with plans to 
seek renewals of their OLs, with 
appropriate plant upgrading, for an 
additional period up to 30 years beyond 
the 40-year term of their current 
licenses. The accumulation of operating 
experience with dry-cask storage, a 
technology requiring little active long­
term maintenance, provides additional 
assurance that both the technical and 
institutional requirements for extended 
post-operational spent fuel storage will 
be met. License renewals, however, 
would have the effect of increasing 
requirements for both the quantity and 
possibly the duration of storage. If the 
Commission were to grant 30-year 
license renewals, the total operating life 
of some reactors could be 70 years, so 
that the spent fuel initially generated in 
such reactors would have to be stored 
for about 100 years, if a repository were 
not available until 30 years after the 
expiration of their last OLs. This raises 
the question as to whether that spent 
fuel, and the hardware and civil 
engineering structures for storing it, can 
continue to meet NRC requirements for 
an additional 30 years beyond the 
period the Commission supported in 
1984. 

For all the reasons cited in the 
discussion of Finding 4, the Commission 
believes there is ample technical basis 

for confidence that spent fuel can be 
stored safely and without significant 
environmental impact at these reactors 
for at least 100 years. If a repository 
were available within the first quarter of 
the twenty-first cent\lrY, the oldest spent 
fuel could be shipped off the sites of all 
currently operating reactors well before 
the spent fuel initially generated in them 
reached the age of 100 years. 

The need to consider the institutional 
aspects of storage beyond 30 years after 
OL expiration was not in evidence in 
1984 because the Commission was 
confident that at least one repository 
would be available by 2007-2009. On 
that schedule, waste acceptance of 
spent fuel from the first reactor whose 
operating license had expired [Indian 
Point 1, terminated in 1980) could have 
begun within 30 years of expiration of 
that license. If a repository does not 
prove to be available until 2025, 
however, it would not be available 
within 30 years of the time that OLs 
could be considered effectively to have 
expired for Indian Point 1 and the three 
other plants with spent fuel onsite that 
were retired before the end of their 
licensed life for reactor operation. The 
same would be true of any additional 
reactors prematurely retired between 
now and 1995, when the 30-year clock 
starts for the availability of a repository 
by 2025. Premature shutdowns 
notwithstanding, the Commission has 
reasons to be assured that the spent fuel 
at all of these reactors will be stored 
safely and without significant 
environmental impact until sufficient 
repository capacity becomes available. 

Considering first the technical reasons 
for this assurance, it is important to 
recognize that each of these reactors 
and its spent fuel storage installation 
were originally licensed in part on the 
strength of the applicant's showing that 
the systems and components of concern 
were designed and built to assure safe 
operation for 40 years under expected 
normal and transient severe conditions. 
All of the currently retired reactors have 
a significant portion of that 40-year 
expected life remaining, and all have 
only small quantities of spent fuel onsite 
in storage installations that were 
licensed to withstand considerably 
larger thermal and radiation loadings 
from much greater quantities of spent 
fuel. Of the four reactors currently 
retired with spent fuel onsite, the two 
with far the longest terms of operation, 
Lacrosse and Dresden, were operated 
for 19 and 18 years, respectively. 

For the continued safe management of 
the spent fuel in storage installations at 
any existing or potential prematurely 
retired plant, the Commission believes it 
can reasonably rely on the continued 
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structural and functional integrity of the 
plant's engineered storage installations 
for at least the balance of its originally 
licensed life as if the OL were still in 
effect. This is to say that for the 
purposes of Finding 2, no foreseeable 
technical constraints have arisen to 
disturb the Commission's assurance that 
spent fuel storage at any reactor will 
remain safe and environmentally 
acceptable for at least 30 years after its 
licensed life for operation, regardless of 
whether its OL has been terminated at 
an earlier date. 

The Commission also sees no 
insurmountable institutional obstacles 
to the continued safe management of 
spent fuel during the remainder of any 
shutdown reactor's initially licensed life 
for operation, or for at least 30 years 
thereafter. Because there will still be an 
NRC possession license for the spent 
fuel at any reactor that has indefinitely 
suspended operations, the Commission 
will retain ample regulatory authority to 
require any measures, such as removal 
of the spent fuel remaining in storage 
pools to passive dry storage casks, that 
might appear necessary after an OL 
expires. Even if a licensed utility were to 
become insolvent, and responsibility for 
spent fuel management were transferred 
to DOE earlier than is currently planned, 
the Commission has no reason to 
believe that DOE would be unable to 
carry out any safety-related measures 
NRC considers necessary. Thus, in the 
case of a premature reactor retirement, 
the Commission has an adequate basis, 
on both technical and institutional 
grounds, for reasonable assurance that 
spent fuel can be stored safely and 
without significant environmental 
impacts for at least 30 years beyond not 
only the actual end of that reactor's OL, 
but the end of its originally licensed life 
for operation. 

In sum, considering developments 
since 1984 in the repository development 
program, in the operating performance 
of U.S. power reactors, and in spent fuel 
storage technology, the Commission 
finds that: (1) the overall public health, 
safety, and environmental impacts of 
the possible unavailability of a 
repository by 2007-2009 would be 
insignificant; and (2) neither 30-year 
renewals of reactor licenses nor a delay 
in repository availability to 2025 will 
result in significant safety or · 
environmental impacts from extended 
post-operational spent fuel storage. 

The Commission finds ample grounds 
for its proposed revised findings on the 
expected availability of a repository. 
The institutional support for the 
repository program is well-established. 
A mechanism for funding repository 
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program activities is in place, and there 
is a provision in the NWP A for 
adjusting, if necessary, the fee paid by 
utilities into this fund. Congress has 
continued to provide support for the 
repository program in setting milestones, 
delineating responsibilities, establishing 
advisory bodies, and providing a 
mechanism for dealing with the 
concerns of States and affected Indian 
tribes. 

Technical support for extended spent 
fuel storage has improved since 1984. 
Considering the growing availability, 
reasonable cost, and accumulated 
operating experience with new dry cask 
spent fuel storage technology since then, 
the Commission now has even greater 
assurance that spent fuel can be stored 
safely and without significant 
environmental impact for at least 30 
years after the expected expiration of 
any reactor's 01. Where a reactor's 01 
has been terminated before the expected 
expiration date, the Commission has an 
adequate basis to reaffirm what was 
implicit in its initial concept, namely: 
that regardless of the actual date when 
the reactor's operating authority 
effectively ended, spent fuel can be 
stored safely and without significant 
environmental impacts for at least 30 
years beyond that reactor's licensed life 
for operation. 

There is thus no foreseeable health 
and safety or environmental 
requirement that a repository be made 
available within the 2007-2009 
timeframe at issue in the Commission's 
original proceeding. 

Indeed, the Commission sees 
important NRC mission-related grounds 
for avoiding any statement that 
repository operation by 2007-2009 is 
required. Geologic disposal of high-level 
radioactive wastes is an unprecedented 
endeavor. It requires reliable projections 
of the waste isolation performance of 
natural and engineered barriers over 
millennia. After the repository is sealed, 
retrieval of the emplaced wastes will no 
longer be practicable, and the 
commitment of wastes to that site will, 
by design, be irreversible. In DOE's 
testing, both in the laboratory and at the 
candidate repository site, in its 
development of facility and waste­
package designs, and in all other work 
to demonstrate that NRC requirements 
will be met for a repository at Yucca 
Mountain, the Commission believes that 
the confidence of both NRC and the 
public depends less on meeting the 
schedule for repository operation than 
on meeting safety requirements and 
doing the job right the first time. Thus, 
given the Commission's assurance that 
spent fuel can safely be stored for at 

least 100 years if necessary, it appears 
prudent for all concerned to prepare for 
the better-understood and more 
manageable problems of storage for a 
few more years in order to provide 
additional time to assure the success of 
permanent geologic disposal. 

This is not to say that the Commission 
is unsympathetic to the need for timely 
progress toward an operational 
repository. It is precisely because NRC 
is so confident of the national 
commitment to achieve early repository 
operation that the Commission believes 
it no longer need add its weight to the 
considerable pressures already bearing 
on the DOE program. There is ample 
institutional impetus on the part of 
others, including Congress, the nuclear 
power industry, State utility rate 
regulatory bodies, and consumers of 
nuclear-generated power, toward DOE 
achievement of scheduled program 
milestones. With continuing confidence 
in the technical feasibility of geologic 
disposal, the Commission has no reason 
to doubt the institutional commitment to 
achieve it in a timeframe well before it 
might become necessary for safety or 
environmental reasons. Indeed, the 
Commission believes it advisable not to 
attempt in this review a more precise 
NRC estimate of the point at which a 
repository will be needed for 
radiological safety or environmental 
reasons, lest this estimate itself 
undermine the commitment to earlier 
achievement of repository operations. 

To find reasonable assurance that a 
repository will be available by 2007-
2009, however, is a different and more 
consequential proposition in the context 
of this review. In light of the delays the 
program has encountered since its 
inception, and the regulatory need to 
avoid a premature commitment to the 
Yucca Mountain site, the Commission 
could not prudently describe a basis for 
assurance that the previous DOE 
schedule for repository operation in 2003 
would not slip another four to six years 
under any reasonably foreseeable 
circumstances. The NRC believes it is 
more realistic to expect that a repository 
at the Yucca Mountain site could be 
available by the year 2010 or a few 
years thereafter, if the Yucca Mountain 
site is found to be suitable. This revised 
estimate, however, could too easily be 
misinterpreted as an NRC estimate of 
the time at which continued spent fuel 
storage at these sites would be unsafe or 
environmentally significant. The 
Commission's enhanced confidence in 
the safety of extended spent fuel storage 
provides adequate grounds for the view 
that NRC need not at this time define 
more precisely the period when, for 
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reasons related to NRC's mission, a 
permanent alternative to post­
operational spent fuel storage will be 
needed. The Commission therefore 
proposes the following revision of its 
original Finding on when sufficient 
repository capacity will be available: 

The Commission finds reasonable 
assurance that at least one mined geologic 
repository will be available within the first 
quarter of the twenty-first century, and 
sufficient repository capacity will be 
available within 30 years beyond the licensed 
life for operation [which may include the 
term of a revised or renewed license)' of any 
reactor to dispose of the commercial high­
level radioactive waste and spent fuel 
originating in such reactor and generated up 
to that time. 

Reaffirmed Finding 3: The 
Commission finds reasonable assurance 
that high-level radioactive waste and 
spent fuel will be managed, in a safe 
manner until sufficient repository 
capacity is available to assure the safe 
disposal of all high-level waste and 
spent fuel. 

Ill.A. Issues Considered in 
Commission's 1984 Decision on Finding 
3 

In the Commission's discussion of 
Finding 3 in its Waste Confidence 
Decision (49 FR 34658, August 31, 1984), 
in Section 2.3 ;;,Third Commission 
Finding,' the Commission stated, 

Nuclear power plants whose operating 
licenses expire after the years 2007-09 will be 
subject to NRC regulation during the entire 
period between their initial operation and the 
availability of a waste repository. The 
Commission has reasonable assurance that 
the spent fuel generated by these licensed 
plants will be managed by the licensees in a 
safe manner. Compliance with the NRC 
regulations and any specific license 
conditions that may be imposed on the 
licensees will assure adequate protection of 
the public health and safety. Regulations 
primarily addressing spent fuel storage 
include 10 CFR Part 50 for storage at the 
reactor facility and 10 CFR Part 72 for storage 
in independent spent fuel storage 
installations [ISFSis]. Safety and 
environmental issues involving such storage 
are addressed in licensing reviews under 
both Parts 50 and 72, and continued storage 
operations are audited and inspected by 
NRC. NRC's experience in more than 80 
individual evaluations of the safety of spent 
fuel storage shows that significant releases of 
radioactivity from spent fuel under licensed 
storage conditions are extremely remote. 

Some nuclear power plant operating 
licenses expire before the years 2007-09. For 
technical, economic or other reasons, other 
plants may choose, or be forced to terminate 
opera lion prior to 2007-09 even though their 

•The parenthetical phrase "which may include the 
term of a revised or renewed license" has been 
added to revised Finding 2 to make it consistent 
with revised Finding 4. 
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opera ting licenses have not expired. For 
example, the existence of a safety problem 
for a particular plant could prevent further 
operation of the plant or could require plant 
modifications that make continued plant 
operation uneconomic. The licensee, upon 
expiration or termination of its license, may 
be granted [under 10 CFR Part 50 or Part 72) a 
license to retain custody of the spent fuel for 
a specified term (until repository capacity is 
available and the spent fuel can be 
transferred to DOE under Sec. 123 of the 
Nuclear Waste Policy Act of 1982) subject to 
NRC regulations and license conditions 
needed to assure adequate protection of the 
public. Alternatively, the owner of the spent 
fuel, as a last resort, may apply for an interim 
storage contract with DOE, under Sec. 135(b] 
of the Act, until not later than 3 years after a 
repository or monitored retrievable storage 
facility is available for spent fuel. For the 
reasons discussed above, the Commission is 
confident that in every case the spent fuel 
generated by those plants will be managed 
safely during the period between license 
expiration or termination and the availability 
of a mined waste repository for disposal. 

Even if a repository does not become 
available until 2025, nothing has 
occurred during the five years since its 
original Decision to diminish the 
Commission's confidence that high-level 
waste and spent fuel will be managed in 
a safe manner until a repository is 
available. The same logic just stated 
continues to apply through the first 
quarter of the twenty-first century. NRC 

l regulations remain adequate to assure 
safe storage of spent fuel and 
radioactive high-level waste at reactors, 
at independent spent fuel storage 
installations (ISFSis), and in an MRS 
until sufficient repository capacity is 
available. 

10 CFR subsection 72.42(a) provides 
for renewal of licensed storage at ISFSis 
for additional 20-year periods for interim 
storage, or for additional 40-year periods 
for monitored retrievable storage of 
spent fuel and solidified radioactive 
high-level waste if an MRS facility is 
constructed, licensed, and operated. 
This would ensure that spent fuel and 
solidified high-level waste, if any were 
to be delivered to an MRS facility, 
would remain in safe storage under NRC 
regulation throughout its storage. The 
Commission has also published for 
public comment a proposed amendment 
to part 72 to issue a general license to 
reactor licensees to use approved spent 
fuel storage casks at reactor sites. 
Currently, the Commission is 
considering the draft final amendment 
for this rulemaking action. If this 
amendment is promulgated, no specific 
part 72 license would be required. 
Operating license holders would register 
with NRC to use approyed casks on 
their sites. 

Spent fuel may continue to be stored 
in the reactor spent fuel pool under a 
part 50 "possession only" license after 
the reactor has ceased operating. In 
addition, DOE's policy of disposing of 
the oldest fuel first, a.s set forth in its 
Annual Capacity Report, makes it 
unlikely that any significant fraction of 
total spent fuel generated will be stored 
for longer than the 30 years beyond the 
expiration of any operating reac~or . 
license. This expectation, established m 
the Commission's original proceeding, 
continues to be reasonable, even in the 
event that a repository is not available 
until some time during the first quarter 
of the twenty-first century. Even in the 
case of premature shutdowns, where 
spent fuel is most likely to remain at a 
site for 30 years or longer beyond 01 
expiration (see Finding 2, previously 
discussed), the Commission has 
confidence that spent fuel will be safely 
managed until safe disposal is available. 

Until the reactor site has been fully 
decommissioned, and spent fuel has 
been transferred from the utility to DOE 
as required by NRC regulations, the 
licensee remains responsible to NRC. 
Furthermore, under 10 CFR subsection 
50.54bb, originally issued in final form 
by the Commission with its 1984. Waste 
Confidence Decision, a reactor licensee 
must provide to NRC, five years before 
expiration of an OL, notice of plans for 
spent fuel disposition. Accordingly, the 
Commission concludes that nothing has 
changed since the enactment of the 
Nuclear Waste Policy Act of 1982 and 
the Waste Confidence Decision in 
August 1984 to diminish the 
Commission's " ... reasonable assurance 
that high-level radioactive waste and 
spent fuel will be managed in a safe 
manner until sufficient repository 
capacity is available .... " 

Pursuant to the NWPA, the 
Commission issued in final form 10 CFR 
part 53, "Criteria and Procedures for 
Determining Adequacy of Available 
Spent Nuclear Fuel Storage Capacity," 
addressing the determination of need, if 
any, for DOE interim storage. No 
applications were received by the June 
30, 1989 NWPA deadline incorporated 
into the Commission's rule, and it seems 
unlikely that any applications will be 
made to NRC for interim storage by 
DOE. Even if NRC had made an 
exception for a late application, a 
determination would have to have been 
made before January 1, 1990 to comply 
with the NWPA. 

JII.B. Relevant Issues That Have Arisen 
since the Commission's Original 
Decision on Finding 3 

Although a DOE facility may not be 
available to enable the Department to 
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begin accepting spent fuel in 1998, as 
currently provided in the contracts 
under the NWPA, the Commission's 
confidence in safe storage is unaffected 
by any potential contractual dispute 
between DOE and spent fuel generators 
and owners as to responsibility for 
spent fuel storage. In the event that DOE 
does not take title to spent fuel by this 
date, a licensee under either 10 CFR part 
50 or part 72 cannot abandon spent fuel 
in its possession. 

The Commission recognizes that the 
NWPA limitation of 70,000 MTHM for 
the first repository will not provide 
adequate capacity for the total amount 
of spent fuel projected to be generated 
by all currently operating licensed 
reactors. The NWPAA effectively places 
a moratorium on a second repository 
program until 2007-2010. Either the first 
repository must be authorized and able 
to provide expanded capacity sufficient 
to accommodate the spent fuel 
generated, or there must be more than 
one repository. Since Congress 
specifically provided in the NWPAA for 
a first repository, and required DOE to 
return for legislative authorization for a 
second repository, the Commission 
believes that Congress will continue to 
provide institutional support for 
adequate repository capacity. 

The Commission's confidence about 
the availability of repository capacity is 
not affected by the possibility that some 
existing reactor licenses might be 
renewed to permit continued generation 
of spent fuel at these sites. Because only 
two reactor licenses are scheduled to 
expire before 2003, the impact of license 
renewals (a matter not considered in the 
Commission's 1984 Decision) will have 
no significant effect within the first 
quarter of the twenty-first century on 
scheduling requirements for a second 
repository. Renewals may slightly 
alleviate the need for a second 
repository in the short term, because 
spent fuel storage capacity will be 
expanded for extended storage at these 
reactor sites. Over the longer term, 
renewals might increase spent fuel 
generation well into the latter half of the 
twenty-first century. Nonetheless, 
nothing in this situation diminishes the 
Commission's assurance that safe 
storage will be made available as 
needed. 

In summary, the Commission finds no 
basis for changing the Third Finding in 
its Waste Confidence Decision. The 
Commission continues to find 
" ... reasonable assurance that high-level 
radioactive waste and spent fuel will be 
managed in a safe manner until 
sufficient repository capacity is 
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available to assure the 'safe disposal of 
all high-level waste and spent fuel." 

Original Finding 4: The Commission 
finds reasonable assurance that, if 
necessary, spent fuel generated in any 
reactor can be stored safely and without 
significant environmental impacts for at 
least 30 years beyond the expiration of 
that reactor's operating license at that 
reactor's spent fuel storage basin, or at 
either onsi le or off site independent 
spent fuel storage installations. 

Revised Finding 4: The Commission 
finds reasonable assurance that, if 
necessary, spent fuel generated in any 
reactor can be stored safely and without 
significant environmental impacts for at 
least 30 years beyond the licensed life 
for operation (which may include the 
term of a revised or renewed license) of 
that reactor at its spent fuel storage 
basin, or at either onsite or offsite 
independent spent fuel storage 
installations. 

IV.A. Issues Considered in 
Commission's 1984 Decision on Finding 
4 

In the Commission's discussion of 
Finding 4 in its Waste Confidence 
Decision (49 FR 34658; August 31, 1984) 
section 2.4 "Fourth Commission 
Finding," the Commission said that: 

Although the Commission has reasonable 
assurance that at least one mined geologic 
repository will be available by the years 
2007-09, the Commission also realizes that for 
various reasons, including insufficient 
capacity to immediately dispose of all 
existing spent fuel, spent fuel may be stored 
in existing or new storage facilities for some 
periods beyond 2007-09, The Commission 
believes that this extended storage will not 
be necessary for any period longer than 30 
years beyond the term of an operating 
license. For this reason, the Commission has 
addressed on a generic basis in this decision 
the safety and environmental impacts of 
extended spent fuel storage at reactor spent 
fuel basins or at either onsite or offsite spent 
fuel storage installations. The Commission 
finds that spent fuel can be stored safely and 
without significant environmental impacts for 
at least 30 years beyond the expiration of 
reactor operating licenses. To ensure that 
spent fuel which remains in storage will be 
managed properly until transferred to DOE 
for disposal, the Commission is proposing an 
amendment to its regulations (10 CFR Part 
50). The amendment will require the licensee 
to notify the Commission, five years prior to 
expiration of its reactor operating license, 
how the spent fuel will be manag'ed until 
disposal. 

The Commission's finding is based on the 
record of this proceeding which indicates that 
significant releases of radioactivity from 
spent fuel under licensed storage conditions 
are highly unlikely. It is also supported by the 
Commission's experience in conducting more 
than 80 individual safety evaluations of 
storage facilities. 

The safety of prolonged spent fuel storage 
can be considered in terms of four major 
issues: [a) The long-term integrity of spent 
fuel under water pool storage conditions, (b) 
structure and component safety for extended 
facility operation, (c) the safety of dry 
storage, and (d) potential risks of accidents 
and acts of sabotage at spent fuel storage 
facilities. · 

For reasons discussed above, the 
Commission arrived at a provisional 
figure of 70 years or more for storage 
(i.e., a 40-year reactor OL span, plus 30 
years or more). 

The 70-year-plus estimate is supported 
by oral testimony from the nuclear 
industry to the Commission in the 
Waste Confidence Proceeding. (See 
Transcript of Commission Meeting, "In 
the Matter of: Meeting on Waste 
Confidence Proceeding," January 11, 
1982, Washington, DC, pp.148-160). This 
testimony specifically addressed safety 
issues related to water pool storage of 
spent fuel and supported the position 
that spent fuel could be stored for an 
indefinite period, citing the industry's 
written submittal to the Commission in 
the proceeding. (See "The Capability for 
the Safe Interim Storage of Spent Fuel" 
(Document 4 of 4), Utility Nuclear Waste 
Management Group and Edison Electric 
Institute, July 1980). Some of this 
material alluded to in the oral testimony 
was subsequently referenced by the 
Commission in its discussion of water 
pool storage issues and its Fourth 
Finding of reasonable assurance that 
spent fuel and high level waste " ... will 
be managed in a safe manner." (See 49 
FR 34658 at pp. 34681-2, August 31, 1984). 

If a reactor with a 40-year initial 
license were to have that license 
renewed for another 30 years, the 
Commission believes that the spent fuel 
generated at that reactor can be safely 
stored for at least several decades past 
the end of the 70-year operating period. 
Adding to these 70 years the expected 
30-year post-OL period during which the 
Commission believes, under Finding 2, 
that sufficient repository capacity will 
be made available for any reactor's 
spent fuel, the total storage time would 
be about 100 years. 

In making the original Fourth Finding, 
the Commission did not determine that 
for technical or regulatory reasons, 
storage would have to be limited to 70 
years. This is apparent from the 
Commission's use of the words " ... for at 
least 30 years beyond the expiration of 
that reactor's operating 
license ... [emphasis added]." Similarly, in 
using the words "at least" in its revised 
Finding Four, the Commission is not 
suggesting 30 years beyond the licensed 
life for operation [which may include the 
term of a revised or renewed license) 
represents any technical limitation for 
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safe and environmentally benign 
storage. Degradation rates of spent fuel 
in storage, for example, are slow enough 
that it is hard to distinguish by 
degradation alone between spent fuel in 
storage for less than a decade and spent 
fuel stored for several decades. 

The Commission's revised Finding 
here is meant to apply_ both to wet 
storage in reactor pools and dry storage 
in engineered facilities outside the 
reactor containment building. Both dry 
and wet storage will be discussed in 
detail next. 

Since the original Waste Confidence 
Decision, which found that material 
degradation processes in dry storage 
were well-understood, and that dry­
storage systems were simple, passive, 
and easily maintained, NRC and ISFSI 
operators have gained experience with 
dry storage which confirms the 
Commission's 1984 conclusions. NRC 
staff safety reviews of topical reports on 
storage-system designs, the licensing 
and inspection of storage at two reactor 
sites, and NRC promulgation of the part 
72 amendment for MRS, have 
significantly increased the agency's 
understanding of and confidence in dry 
storage. 

Under NWPA Section 218(a), DOE has 
carried out spent fuel storage research 
and development as well as 
demonstration of dry cask storage at its 
Idaho National Engineering Laboratory. 
Demonstration has been carried out for 
metal casks under review or previously 
reviewed by NRC staff. DOE has also 
provided support to utilities in dry 
storage licensing actions (see 
Godlewski, N.Z., "Spent Fuel Storage-­
An Update," Nuclear News, Vol. 30, No. 
3, March 1987, pp.47-52). 

Dry storage of spent fuel has become 
an available option for utilities, with at­
reactor dry storage licensed and 
underway at three sites: the H.B. 
Robinson Steam Electric Plant, Unit 2, in 
South Carolina, and the Surry Nuclear 
Station in Virginia. A license was 
recently granted for a modular system at 
Duke Power Company's Oconee Nuclear 
Station site. New applications have 
been received in 1989 for CP&L's 
Brunswick site, for the Baltimore Gas 
and Electric Company's Calvert Cliffs 
site, and in 1990 for Consumer Power 
Company's Palisades site. Based on 
utility statements of intent, and 
projections of need for additional 
storage capacity at reactor sites, the 
NRC staff expects numerous 
applications from utilities over the next 
decade (see "Final Version Dry Cask 
Storage Study," DOE/RW-0220, 
February 1989). 
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Since the original Waste Confidence 
finding, the Commission has reexamined 
long-term spent fuel storage in issuing 
an amendment to 10 CFR part 72 to 
address the storage of spent fuel and 
high-level radioactive waste in an MRS, 
as envisioned by Congress in Section 
141 of the NWPA. Under this rule, 
storage in an MRS is to be licensed for a 
period of 40 years, with the possibility 
for renewal. The Commission 
determined not to prepare an 
environmental impact statement for the 
proposed amendments to 10 CFR part 
72, however. (See 53 FR 31651, p. 31657; 
August 19, 1988.J An environmental 
assessment and finding of no significant 
impact were issued because the 
Commission found that the 
consequences of long-term storage are 
not significant. The environmental 
assessment for 10 CFR part 72, 
"Licensing Requirements for the 
Independent Storage of Spent Fuel and 
High-Level Radioactive Waste," 
NUREG-1092, assessed dry storage of 
spent fuel for a period of 70 years after 
receipt of spent fuel from a reactor: 

The basis chosen for evaluating license 
requirements for the long-term storage of 
spent nuclear fuel and high-level radioactive 
waste in an MRS is an installation having a 
70-year design lifetime and a 70,000 MTU 
storage capability. This assessment focuses 
on the potential environmental consequences 
for a long-term storage period, a period for 
which the Commission needs to assure itself 
of the continued safe storage of spent fuel 
and high-level radioactive waste and the 
performance of materials of construction. 
This means the reliability of systems 
important to safety needs to be established to 
ensure that long-term storage of spent fuel 
and HL W does not adversely impact the 
environment. 

For example, the staff needs to establish 
that systems, such as concrete shielding, 
have been evaluated to determine how their 
physical properties withstand the 
consequences of irradiation and heat flux for 
about a 70-year period. The Commission 
addressed structure and component safety 
for extended operation for storage of spent 
fuel in reactor water pools in the matter of 
waste confidence rulemaking proceeding. The 
Commission's preliminary conclusion is that 
experience with spent fuel storage provides 
an a de qua te basis for confidence in the 
continued safe storage of spent fuel for at 
least 30 years after expiration of a plant's 
license. The Commission is therefore 
confident of the safe storage of spent fuel for 
at least 70 years in water pools at facilities 
designed for a 40-year lifetime. The 
Commission also stated that its authority to 
require continued safe management of spent 
fuel generated by licensed plants protects the 
public and assures them the risks remain 
acceptable. In consideration of the safety of 
dry storage of spent fuel, the Commission's 
preliminary conclusions were that [its] 
confidence in the extended dry storage of 
spent fuel is based on a reasonable 

understanding of the material degradation 
processes, together with the recognition that 
dry storage systems are simpler and more 
readily maintained. In response to Nuclear 
Waste Policy Act of 19B2 authorizations, the 
Commission noted; ;, ... the Commission 
believes the information above [on dry spent 
fuel storage research and demonstration] is 
sufficient to reach a conclusion on the safety 
and environmental effects of extended dry 
storage. All areas of safety and 
environmental concern [e.g., maintenance of 
systems and components, prevention of 
material degradation, protection against 
accidents and sabotage) have been 
addressed and shown to present no more 
potential for adverse impact on the 
environmental and the public health and 
safety than storage of spent fuel in water 
pools.' At this time, the Commission is 
confident it can evaluate the long-term 
integrity of material for constructing an 
installation and provide the needed 
assurance for safe storage of spent fuel and 
HLW to establish the licensibility of an MRS 
over extended periods of time. The MRS fuel 
storage concepts discussed here for revision 
of 10 CFR Part 72 covers only dry storage 
concepts. [References omitted] 

The Commission believes that its 1984 
Fourth Finding should be changed to 
reflect the environmental assessment in 
the 10 CFR part 72 MRS rulemaking and 
other evidence that spent fuel can be 
stored, safely and without significant 
environmental impact, for extended 
periods. Although the Commission does 
not believe storage in excess of a 
century to be likely, with or without an 
MRS, there is the potential for storage of 
spent fuel for times longer than 30 years 
beyond the expiration of an initial, 
extended, or renewed reactor OL, if a 
reactor operating under such a license 
were prematurely shut down. The 
Commission does not, however, see any 
significant safety or environmental 
problems associated with storage for at 
least 30 years after the licensed life for 
operation of any reactor, even if this 
effectively means storage for at least 100 
years, in the case of a reactor with a 70-
year licensed life for operation. 

Under the environmental assessment 
for the MRS rule, the Commission has 
found confidence in the safety and 
environmental insignificance of dry 
storage of spent fuel for 70 years 
following a period of 70 years of storage 
in spent fuel storage pools. Thus, this 
environmental assessment supports the 
proposition that spent fuel may be 
stored safely and without significant 
environmen ta! impact for a period of up 
to 140 years if storage in spent fuel pools 
occurs first and the period of dry storage 
does not exceed 70 years. 

The Commission has also found that 
experience with water-pool storage of 
spent fuel continues to confirm that pool 
storage is a benign environment for 
spent fuel that does not lead to 
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significant degradation of spent fuel 
integrity. Since 1984, utilities have 
continued to provide safe additional 
reactor pool storage capacity through 
reracking, with over 110 such actions 
now completed. The safety of storage in 
pools is widely recognized among 
cognizant professionals. Specifically, the 
Commission notes one expert's view 
that: 

During the last 40 years there has been 
very positive experience with the handling 
and storing of irradiated fuel in water: thus 
wet storage is now considered a proved 
technology. There is a substantial technical 
basis for allowing spent fuel to remain in wet 
storage for several decades. For the past two 
decades, irradiated Zircaloy-clad fuel has 
been handled and stored in water. There 
continues to be no evidence that Zircaloy­
clad fuel degrades significantly during wet 
storage--this includes: fuel with burnups as 
high as 41,000 MWd/MTU; continuous 
storage of low-burn up fuel for as long as 25 
years; and irradiation of fuel in reactors for 
periods up to 22 years. Cladding defects have 
had little impact during wet storage, even if 
the fuel is uncanned. [References omitted.] 
[See Bailey, W.J. and Johnston, Jr. A.B .. et al., 
"Surveillance of LWR Spent Fuel in Wet 
Storage," NP-3765, Electric Power Research 
Institute [EPRI), October 1984, pp. 2-10.] 

This last conclusion has been 
reaffirmed by the same authors, who 
recently wrote: "There continues to be 
no evidence that LWR spent fuel with 
Zircaloy or stainless steel cladding 
degrades significantly during wet 
storage [EPRI 1986; International Atomic 
Energy Agency (IAEAJ 1982]." (See 
"Results of Studies on the Behavior of 
Spent Fuel in Storage," Journal of the 
Institute of Nuclear Materials 
Management, Vol. XVI, No. 3, April 
1988, p. 27.IV A). 

In addition to the confidence that the 
spent fuel assemblies themselves will 
not degrade significantly in wet storage, 
there is confidence that the water pools 
in which the assemblies are stored will 
remain safe for extended periods: 

As noted in the recent IAEA world survey, 
the 40 years of positive experience with wet 
storage illustrates that it is a fully-developed 
technology with no associated major 
technological problems. Spent fuel storage 
pools are operated without substantial risk to 
the public or the plant personnel. There is 
substantial technical basis for allowing spent 
fuel to remain in wet storage for several 
decades. Minor, but repairable, problems 
have occurred with spent fuel storage pool 
components such as liners, racks, and piping. 
[See Bailey, W.J., and Johnson, Jr., A.B., et al., 
"Surveillance of LWR Spent Fuel in Wet 
Storage," EPRI NP-3765, prepared by Battelle 
Pacific Northwest Laboratories, Final Report, 
October 1984, p. 6-1.] 

The studies just cited also support the 
view that rates of uniform corrosion of 
spent fuel cladding in storage pools are 
low over time. Localized corrosion on 
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cladding surfaces has also been gradual 
and can be expected to remain so. 
Cladding that has undergone damage 
while in the reactor core has not 
resulted in significant releases of 
radioactivity when stored in pools. 
Furthermore, the operational experience 
accumulated since the 1984 Waste 
Confidence Decision and NRC 
experience in licensing and inspection 
reinforce the conclusions in that 
Decision that wet storage involves a 
relatively benign environment. There are 
no driving mechanisms, such as 
temperature and pressure, to degrade 
storage structures or components or the 
fuel itself, or to spread contamination. 
Degradation mechanisms are gradual 
and well understood; they allow ample 
time for remedial action, including 
repair or replacement of any failing 
systems. This extensive experience 
adequately supports predictions of long­
term integrity of storage basins. 

The Commission also notes the 
endorsement of this basic confidence by 
cognizant professional organizations: 

The American Nuclear Society issued a 
policy statement [ANS 1986] in 1986 
regarding storage of spent nuclear fuel. The 
statement indicates that continued wet 
storage of spent fuel at nuclear power plant 
sites until the federal government accepts it 
under existing contracts with the utilities is 
safe, economical and environmentally 
acceptable. [See Gilbert, E.R., Bailey, W.J., 
and Johnson, A.B., "Results of Studies on the 
Behavior of Spent Fuel in Storage," Journal of 
the Institute of Nuclear Materials 
Management, Vol. XVI, No. 3, April 1988, p. 
27.IVAJ.] 

The Commission is aware that in 
December 1986 at the Hatch nuclear 
power plant, radioactive water leaked 
out of a spent fuel transfer canal 
between spent fuel pools. Contaminated 
water drained into a swamp and from 
there into the Altamaha River. Also, 
more recently, on August 16, 1988, a 
spent fuel pool cooling pump failed at 
the Turkey Point nuclear power plant, 
causing about 3000 gallons of 
radioactive water to leak into the spent 
fuel pool heat exchanger room. 
Approximately 1500 gallons leaked from 
that room to adjacent areas. 
Approximately six to seven gallons 
entered the plant intake canal via storm 
drains. There was no radiation release 
offsite in this event. However, the shoes 
and clothing of approximately 15 
workers were contaminated. ' 

The occurrence of operational events 
like these have been addressed by the 
NRC staff at the plants listed. The staff 
has taken inspection and enforcement 
actions to reduce the potential for such 
operational occurrences in the future. 

The NRC staff has spent several years 
studying in detail catastrophic loss of 

reactor spent fuel pool water possibly 
resulting in a fuel fire in a dry pool, and 
recently participated in litigation over 
this issue relative to Vermont Yankee. 
The 1987 report, "Severe Accidents in 
Spent Fuel Pools in.Support of Generic 
Safety Issue 82" [NUREG/CR-4982), 
referred to in Public Citizen's comment 
represents an early part of the NRC's 
study. Subsequent study of the 
consequences and risks due to a loss of 
coolant water from spent fuel pools was 
conducted by the NRC, and the results 
were published in NUREG/CR-5176, 
"Seismic Failure and Cask Drop 
Analysis of the Spent Fuel Pools at Two 
Representative Nuclear Power Plants," 
January 1989, and NUREG-1353, 
"Regulatory Analysis for the Resolution 
of Generic Issue 82, >Beyond Design 
Basis Accidents in Spent Fuel Pools'," 
April 1989. These reports were cited in 
the Commission's Proposed Waste 
Confidence Decision Review (54 FR 
39767-39797, at p.39795, September 28, 
1989). Also issued in 1989, as part of the 
NRC staffs study, was "Value/Impact 
Analyses of Accident Preventive and 
Mitigative Options for Spent Fuel Pools" 
(NUREG/CR-5281). 

The primary concern regarding 
accidents in spent fuel pools is the loss 
of water and its capability to cool the 
radioactive fuel. Without sufficient 
water cooling, some performance 
assessment models suggest that the 
fuel's zircaloy cladding may initiate and 
sustain rapid oxidation (fire) that may 
spread to adjacent fuel assemblies, with 
the potential of releasing large amounts 
of radioactivity. 

The analyses reported in these 
NUREGs indicate that the dominant 
accident sequence which contributes to 
risk in a spent fuel pool is gross 
structural failure of the pool due to 
seismic events. Risks due to other 
accident scenarios (such as pneumatic 
seal failures, inadvertent drainage, loss 
of cooling or make-up water, and 
structural failures due to missiles, 
aircraft crashes and heavy load drops) 
are at least an order of magnitude 
smaller. For this study, older nuclear 
power plants were selected, since the 
older plants are more vulnerable to 
seismic-induced failures. The selected 
plants included the Vermont Yankee 
and the H.B. Robinson plants. 

Although these studies conclude that 
most of the spent fuel pool risk is 
derived from beyond design basis 
earthquakes, this risk is no greater than 
the risk from core damage accidents due 
to seismic events beyond the safe­
shutdown earthquake. Because of the 
large inherent safety margins in the 
design and construction of the spent fuel 
pool analyzed, it was determined that 
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no action was justified to further reduce 
the risk (NUREG-1353). As stated in the 
Preface to NUREG-1353: 

This report presents the regulatory 
analysis, including decision rationale, for the 
resolution of Generic Issue 82, ;,Beyond 
Design Basis Accidents in Spent Fuel Pools.' 
The object of this regulatory analysis is to 
determine whether the use of high density 
storage racks for the storage of spent fuel 
poses an unacceptable risk to the health and 
safety of the public. As part of this effort, the 
seismic hazards for two older spent fuel 
pools were evaluated. The risk change 
estimates, value/impact and cost-benefit 
analyses, and other insights gained during 
this effort, have shown that no new 
regulatory requirements are warranted in 
relation to this generic issue. 

Thus, supported by the consistency of 
NRC experience with that of others, the 
Commission has concluded that spent 
fuel can be stored safely and without 
significant environmental impact, in 
either wet storage or in wet storage 
followed by dry storage, for at least 100 
years. The Commission considers it 
unlikely, however, that any fuel will 
actually remain in wet storage for 100 
years or even for 70 years. We 
anticipate that, consistent with the 
currently developing trend, utilities will 
move fuel rods out of spent fuel pools 
and into dry storage to make room in 
pools for freshly-discharged spent fuel. 

Although the Commission has 
concluded that reactor spent fuel pools 
can safely be used to store spent fuel for 
100 years, there is no technically 
compelling reason to use them that long. 
If reactor licenses are renewed for as 
long as 30 years, making a total of 70 
years of operation, it will be necessary 
to store the spent fuel discharged at the 
end of the reactor's operation in a spent 
fuel pool for several years to allow for 
radioactive decay and thermal cooling. 
After this period, the fuel could be 
placed in dry storage and the spent fuel 
pool decommissioned. Thus, for most 
reactors, the most likely maximum 
period of storage will be well within the 
extended 30-year post-operational 
period under the Commission's 
proposed revision to Finding 4. 
Moreover, considering that under 
certain conditions spent fuel can be 
stored safely and without significant 
environmental impacts for up to 140 
years, the Commission believes there is 
ample basis for confidence in storage for 
at least 100 years. 

In its 1984 Waste Confidence 
Decision, the Commission also 
concluded that "there are no significant 
additional non-radiological impacts 
which could adversely affect the 
environment if spent fuel is stored 
beyond the expiration of operating 
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licenses for reactors" [see 49 FR 34658 at 
p. 34686, August 31, 1984). The 
Commission did not find anything to 
contradict this conclusion in its 1988 
rulemaking amending 10 CFR part 72 for 
long-term spent fuel and high-level 
waste storage at an MRS: 

In August 1984, the NRC published an 
environmental assessment for this proposed 
revision of Part 72 NUREG-1092, 
;;,Environmental Assessment for 10 CFR Part 
72, Licensing Requirements for the 
Independent Storage of Spent Fuel and High­
Level Radioactive Waste.' NUREG-1092 
discusses the rriajor issues of the rule and the 
potential impact on the environment. The 
findings of the environmental assessment are 
;;,(1) past experience with water pool storage 
of spent fuel establishes the technology for 
long-term storage of spent fuel without 
affecting the health and safety of the public, 
(2) the proposed rulemaking to include the 
criteria of 10 CFR Part 72 for storing spent 
nuclear fuel and high-level radioactive waste 
does not significantly affect the environment, 
(3) solid high-level waste is comparable to 
spent fuel in its heat generation and in its 
radioactive material content on a per metric 
ton basis, and (4) knowledge of material 
degradation mechanisms under dry storage 
conditions and the ability to institute repairs 
in a reasonable manner without endangering 
the health [and safety] of the public shows 
dry storage technology options do not 
significantly impact the environment.' The 
assessment concludes that, among other 
things, there are no significant environmental 
impacts as a result of promulgation of these 
revisions of 10 CFR Part 72. 

Based on the above assessment, the 
Commission concludes that the rulemaking 
action will not have a significant incremental 
environmental impact on the quality of the 
human environment. [53 FR 31651 at pp. 
31657-31658; August 19, 1988.) 

Thus, the 1988 amendments to 10 CFR 
part 72 provide the basis for the 
Commission to conclude that the 
environmental consequences of long­
term spent fuel storage, including non­
radiological impacts, are not significant. 

Finally, no considerations have arisen 
to affect the Commission's confidence 
since 1984 that the possibility of a major 
accident or sabotage with offsite 
radiological impacts at a spent-fuel 
storage facility is extremely remote. 
NRC has recently reexamined reactor 
pool storage safety in two studies, 
"Seismic Failure and Cask Drop 
Analyses of the Spent Fuel Pools at Two 
Representative Nuclear Power Plants" 
(NUREG/CR-5176) and "Beyond Design 
Basis Accidents in Spent Fuel Pools" 
(NUREG-1353). These studies reaffirmed 
that there are no safety considerations 
that justify changes in regulatory 
requirements for pool storage. Both wet­
and dry-storage activities have 
continued to be licensed by the 
Commission. In its recent rulemaking 
amending 10 CFR part 72 to establish 

licensing requirements for an MRS, the 
Commission did choose to eliminate an 
exemption regarding tornado missile 
impact " ... to assure designs continue to 
address maintaining confinement of 
particulate material;' (53 FR 31651, p. 
31655, August 19, 1988). However, NRC 
staff had previously considered tornado 
missile impacts in safety reviews of 
design topical reports and in licensing 
reviews under 10 CFR part 72. 

JV.B. Relevant Issues That Have Arisen 
since the Commission's Original 
Decision on Finding 4 

In its original Finding 4, the 
Commission found reasonable 
assurance of safe storage without 
significant environmental impacts for at 
least 30 years beyond reactor OL 
expiration. Delays and uncertainties in 
the schedule for repository availability 
since the 1984 Decision have convinced 
the Commission to allow some margin 
beyond the scheduled date for 
repository opening currently cited by 
DOE. As noted in Finding 2, the 
Commission has reasonable assurance 
that at least one repository will be 
available within the first quarter of the 
twenty-first century. For all currently 
operating reactors, this would still be 
within the period of 30 years from 
expiration of their OLs, which the 
Commission previously found to be the 
minimum period for which spent fuel 
storage could be considered safe and 
without significant environmental 
impact. 

Under the NWPA as amended, DOE is 
authorized to dispose of up to 70,000 
MTHM in the first repository before 
granting a construction authorization for 
a second. Under existing licenses, 
projected spent fuel generation could 
exceed 70,000 MTHM as early as the 
year 2010. Possible extensions or 
renewals of OLs also need to be 
considered in assessing the need for and 
scheduling the second repository. It now 
appears that unless Congress lifts the 
capacity limit on the first repository-­
and unless this repository has the 
physical capacity to dispose of all spent 
fuel generated under both the original 
and extended or renewed licenses--it 
will be necessary to have at least one 
additional repository. Assuming here 
that the first repository is available by 
2025 and has a capacity on the order of 
70,000 MTHM, additional disposal 
capacity would probably not be needed 
before about the year 2040 to avoid 
storing spent fuel at a reactor for more 
than 30 years after expiration of reactor 
OLs. 

Although action on a second 
repository before the year 2007 would 
require Congressional approval, the 
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Commission believes that Congress will 
take the necessary action if it becomes 
clear that the first repository site will 
not have the capacity likely to be 
needed. If DOE were able to address the 
need for a second repository earlier, for 
example by initiating a survey for a 
second repository site by the year 2000, 
DOE might be able to reduce the 
potential requirement for extended 
spent fuel storage in the twenty-first 
century. The Commission does not, 
however, find such action necessary to 
conclude that spent fuel can be stored 
safely and without significant 
environmental impact for extended 
periods. 

The potential for generation and 
onsite storage of a greater amount of 
spent fuel as a result of the renewal of 
existing OLs does not affect the 
Commission's findings on environmental 
impacts. In Finding 4, the Commission 
did not base its determination on a 
specific number of reactors and amount 
of spent fuel generated. Rather, the 
Commission took note of the safety of 
spent fuel storage and lack of 
environmental impacts overall, noting 
that individual actions involving such 
storage would be reviewed. In the event 
there were applications for renewal of 
existing reactor OLs, each of these 
actions would be subject to safety and 
environmental reviews, with subsequent 
issuance of an environmental 
assessment or environmental impact 
statement, which would cover storage of 
spent fuel at each reactor site during the 
period of the renewed license. 

The Commission also notes that the 
amount of spent fuel expected to be 
discharged by reactors has continued to 
decline significantly, a trend already 
noted in the Commission's discussion of 
its Finding 5 (49 FR 34658 at p. 34687, 
August 31, 1984). At the time of the 
Commission's decision, " ... the 
cumulative amount of spent fuel to be 
disposed of in the year 2000 [was] 
expected to be 58,000 metric tons of 
uranium" (see "Spent Fuel Storage 
Requirements" (Update of DOE/RL-82-
17) DOE/RL-83-1, January, 1983). Today, 
that figure has declined to 40,200 metric 
tons, the lower reference case which 
represents the conservative upper bound 
of commercial nuclear power growth 
(see "Integrated Data Base for 1989: 
Spent Fuel and Radioactive Waste 
Inventories, Projections, and 
Characteristics," DOE/RW-0006, Rev. 5, 
November 1989). The amount of spent 
fuel considered likely to be discharged 
by the year 2000 in the Commission's 
1984 decision will not be attained until 
the end of calendar year 2010, if then. 
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The Commission believes that its 1984 
Finding 4 should be revised to 
acknowledge the possibility and assess 
the safety and environmental impacts of 
extended storage for periods longer than 
70 years. The principal reasons for this 
proposed revision are that: (1) the long­
term material and system degradation 
effects are well understood and known 
to be minor; (2) the ability to maintain 
the system is assured; and (3) the 
Commission maintains regulatory 
authority over any spent fuel storage 
installation. 

On the basis of experience with wet 
and dry spent fuel storage and related 
rulemaking and licensing actions, the 
Commission concludes that spent fuel 
can be safely stored without significant 
environmental impact for at least 100 
years, if necessary. Therefore, the 
Commission is revising its original 
Fourth Finding thus: "The Commission 
finds reasonable assurance that, if 
necessary, spent fuel generated in any 
reactor can be stored safely and without 
significant environmental impacts for at 
least 30 years beyond the licensed life 
for operation (which may include the 
term of a revised or renewed license) of 
that reactor at its spent fuel storage 
basin, or at either onsite or offsite 
independent spent fuel storage 
installations." 

Reaffirmed Finding 5: The 
Commission finds reasonable assurance 
that safe independent onsite spent fuel 
storage or offsite spent fuel storage will 
be made available if such storage 
capacity is needed. 

V.A. Issues Considered in Commission's 
1984 Decision on Finding 5 

In its discussion of Finding 5 of its 
Waste Confidence Decision (49 FR 
34658; August 31, 1984), the Commission 
said that: 

The technology for independent spent fuel 
storage installations, as discussed under the 
fourth Commission Finding, is available and 
demonstrated. The regulations and licensing 
procedures are in place. Such installations 
can be constructed and licensed within a 
five-year time interval. Before passage of the 
Nuclear Waste Policy Act of 1982 the 
Commission was concerned about who, if 
anyone, would take responsibility for 
providing such installations on a timely basis. 
While the industry was hoping for a 
government commitment, the Administration 
had discontinued efforts to provide those 
storage facilities .... The Nuclear Waste Policy 
Act of 1982 establishes a national policy for 
providing storage facilities and thus helps to 
resolve this issue and assure that storage 
capacity will be available. 

Prior to March 1981, the DOE was pursuing 
a program to provide temporary storage in 
off-site, or away-from-reactor (AFR), storage 
installations. The intent of the program was 
to provide flexibility in the national waste 

disposal program and an alternative for those 
utilities unable to expand their own storage 
capacities. 

Consequently, the participants in this 
proceeding assumed that, prior to the 
availability of a repository, the Federal 
government would provide for storage of 
spent fuel in excess of that which could be 
stored at reactor sites. Thus, it is not 
surprising that the record of this proceeding 
prior to the DOE policy change did not 
indicate any direct commitment by the 
utilities to provide AFR storage. On March 27, 
1981, DOE placed in the record a letter to the 
Commission stating its decision ;;,to 
discontinue its efforts to provide Federal 
government-owned or controlled away-from­
reactor storage facilities.' The primary 
reasons for the change in policy were cited as 
new and lower projections of storage 
requirements and lack of Congressional 
authority to fully implement the original 
policy. 

The record of this proceeding indicates a 
general commitment on the part of industry to 
do whatever is necessary to avoid shutting 
down reactors o• derating them because of 
filled spent fuel storage pools. While 
industry's incentive for keeping a reactor in 
operation no longer applies after expiration 
of its operating license, utilities possessing 
spent fuel are required to be licensed and to 
maintain the fuel in safe storage until 
removed from the site. Industry's response to 
the change in DOE's policy on federally­
sponsored away-from-reactor (AFR] storage 
was basically a commitment to do what is 
required of it, with a plea for a clear 
unequivocal Federal policy .... The Nuclear 
Waste Policy Act of1982 has now provided 
that policy. 

The Nuclear Waste Policy Act defines 
public and private responsibilities for spent 
fuel storage and provides for a limited 
amount of federally-supported interim 
storage capacity. The Act also includes 
provisions for monitored retrievable storage 
facilities and for a research development and 
demonstration program for dry storage. The 
Commission believes that these provisions 
provide added assurance that safe 
independent onsite or offsite spent fuel 
storage will be available if needed. 
[References omitted] 

The policy set forth in the NWPA 
regarding interim storage remains in 
place. Therefore, the Commission's 
confidence remains unchanged. The 
only policy change affecting storage 
involves long-term storage in an MRS. 
The NWPAA sets schedule restrictions 
on an MRS by tying it to the repository 
siting and licensing schedule. These 
restrictions effectively delay 
implementation of an MRS. 
Consequently, its usefulness in 
providing storage capacity relief to 
utilities is likely to be lost. 

The NWPAA established a Monitored 
Retrievable Storage Review Commission 
tasked with preparing a report on the 
need for an MRS facility as part of the 
national nuclear waste management 
system (section 143(a)). In its November 
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1989 report "Nuclear Waste: Is There a 
Need for Federal Interim Storage?", the 
MRS Commission reached the following 
conclusion: 

An MRS linked as provided in current law 
would not be justified, especially in light of 
uncertainties in the completion time for the 
repository. Consequently, the Commission 
does not recommend a linked MRS as 
required by current law and as proposed by 
DOE. 

In the November 1989 Reassessment 
Report, DOE stated that 

current linkages between the repository 
and MRS program make it impossible for the 
DOE to accept waste at an MRS facility on a 
schedule that is independent from that of the 
repository. Therefore, the DOE plans to work 
with the Congress to modify the current 
linkages between the repository and the MRS 
facility and to embark on an aggressive 
program to develop an integrated MRS 
facility for spent fuel. The DOE believes that 
if the linkages are modified, it is likely that 
waste acceptance at an MRS facility could 
begin by 1998 or soon thereafter. 

· Although the Commission's 
confidence in its 1984 Decision did not 
depend on the availability of an MRS 
facility, the possibility of such a facility, 
as provided for in the NWPA, was one 
way in which needed storage could be 
made available. The NWPAA makes an 
MRS facility less likely by linking it to 
repository development, unless 
Congress is willing to modify these 
linkages. The potential impact of the 
uncertainty surrounding an MRS on the 
Commission's confidence is, however, 
more than compensated for by 
operational and planned spent fuel pool 
expansions and dry-storage investments 
by utilities themselves--developments 
that had not been made operational at 
the time of the original Waste 
Confidence Decision. Consequently, the 
current statutory restrictions that may 
make an MRS ineffective for timely 
storage capacity relief are of no 
consequence for the Commission's 
finding of confidence that adequate 
storage capacity will be made available 
if needed. 

Although the NWPAA limits the 
usefulness of an MRS by linking its 
availability to repository development, 
the Act does provide authorization for 
an MRS facility. The Commission has 
remained neutral since its 1984 Waste 
Confidence Decision with respect to the 
need for authorization of an MRS 
facility. The Commission does not 
consider the MRS essential to protect 
public health and safety. If any offsite 
storage capacity is required, utilities 
may make application for a license to 
store spent fuel at a new site. 
Consequently, while the NWPAA 
provision does affect MRS development 
and therefore can be said to be limiting, 
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the Commission believes this should not 
affect its confidence in the availability 
of safe storage capacity. 

V.B. Relevant Issues That Have Arisen 
since the Commission's Original 
Decision on Finding 5 

DOE will probably not be able to 
begin operation of a repository before 
2010 under current plans, and operation 
might begin somewhat later. Given 
progress to date on an MRS, the link 
between MRS facility construction and 
repository construction authorization 
established by the NWPAA, and the 
absence of other concrete DOE plans to 
store the spent fuel, it seems unlikely 
that DOE will meet the 1998 deadline for 
taking title to spent fuel. unless DOE is 
successful in its efforts to work with 
Congress to modify the linkages. (Under 
section 302(a)(5)(B) of the NWPA, " ... the 
Secretary, beginning not later than 
January 31, 1998, will dispose of the 
high-level radioactive waste or spent 
nuclear fuel [subject to disposal 
contracts].") This potential problem 
does not, however, affect the 
Commission's confidence that storage 
capacity will be made available as 
needed. 

The possibility of a dispute between 
DOE and utilities over the responsibility 
for providing spent fuel storage will not 
affect the public health and safety or the 
environment. Uncertainty as to 
contractual responsibilities raises 
questions concerning: (1) who will be 
responsible; (2) at what point in time 
responsibility for the spent fuel will be 
transferred; (3) how the fuel will be 
managed; (4) how the transfer of 
management responsibility from the 
utilities to DOE will take place; and (5) 
how the cost of DOE storage might 
differ, if at all, from utility storage. 
Utilities possessing spent fuel in storage 
under NRC licenses cannot abrogate 
their safety responsibilities, however. 
Until DOE can safely accept spent fuel, 
utilities or some other licensed entity 
will remain responsible for it. 

Estimates of the amount of spent fuel 
generated have continued to decline. At 
the time of the Commission's Decision, 
the Commission cited in Finding 5 the 
cumulative figure of 58,000 metric tons 
uranium of spent fuel generated in the 
year 2000 [See 49 FR 34658, p. 34697, 
August 31, 1984.) More recently, DOE 
estimated 40,200 metric tons the lower 
reference case which represents the 
conservative upper bound of commercial 
nuclear power growth [see "Integrated 
Data Base for 1989: Spent Fuel and 
Radioac.tive Waste Inventories, 
Projections, and Characteristics," DOE/ 
RW-0006, Rev. 5, November 1989). 
Although estimates may show an 
increase at some date well into the 

twenty-first century if licenses of some 
reactors are renewed or extended, this 
possibility does not affect t~e 
Commission's confidence in the 
availability of safe storage capacity 
until a repository is operational. The 
industry has made a general 
commitment to provide storage capacity, 
which could include away-from-reactor 
[AFR) storage capacity. To date, 
however, utilities have sought to meet 
storage capacity needs at their 
respective reactor sites. Thus, a new 
industry application for AFR storage 
remains only a potential option, which 
currently seems unnecessary and 
unlikely. 

Utilities have continued to add 
storage capacity by reracking spent fuel 
pools, and NRC expects continued 
reracking where it is physically possible 
and represents the least costly 
alternative. Advances in dry-storage 
technologies and utility plans both have 
a positive effect on NRC's confidence. 
At the time the Commission reached its 
original findings, dry storage of LWR 
spent fuel was, as yet, unlicensed under 
10 CFR part 72, and DOE's dry-storage 
demonstrations in support of dry-cask 

; storage were in progress at the Idaho 
National Engineering Laboratory (INEL). 

Today, DOE's demonstration efforts 
have been successful (See Godlewski, N. 
Z., "Spent Fuel Storage-An Update," 
Nuclear News, Vol. 30, No. 3, March 
1987, pp. 47-52, at p. 47.) Dry storage has 
been licensed at three reactor sites, and 
three new applications are under 
review. Dry cask storage is licensed at 
Virginia Electric Power Company's 
Surry Power Station site (see License, 
SNM 2501 under Docket No. 72-2), and 
dry-concrete module and stainless-steel 
canister storage is licensed at Carolina 
Power and Light Company's (CP&L's) H. 
B. Robinson, Unit 2, site [see License 
SNM 2502, under Docket No. 72-3). A 
license was recently granted for a 
similar modular system at Duke Power 
Company's Oconee Nuclear Station site. 
New applications have been received in 
1989 for CP&L's Brunswick site, the 
Baltimore Gas and Electric Company's 
Calvert Cliffs site, and in 1990 for 
Consumer Power Company's Palisades 
site. Applications are also expected for 
CP&L's Robinson 2 site [at another 
onsite location to allow for greater 
storage capacity) and Wisconsin 
Electric Power Company's Point Beach 
site. The Tennessee Valley Authority 
has indicated that it will apply for a 
licensed dry storage installation at its 
Sequoyah plant site. 

Thus, the successful demonstration by 
DOE of dry cask technology for various 
cask types at INEL, utilities' actions to 
forestall spent fuel storage capacity 
shortfalls, and the continuing sufficiency 
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of the licensing record for the 
Commission to authorize increases in at­
reactor storage capacity all strengthen 
the Commission's confidence in the 
availability of safe and environmentally 
sound spent fuel storage capacity. 

Renewal of reactor OLs will involve 
consideration of how additional spent 
fuel generated during the extended term 
of the license will be stored onsite or 
offsite. There will be sufficient time for 
construction and licensing of any 
additional storage capacity needed. 

In summary, the Commission finds no 
basis to change the Fifth Finding in its 
Waste Confidence Decision. Changes by 
the NWPAA, which may lessen the 
likelihood of an MRS facility, and the 
potential for some slippage in repository 
availability to the first quarter of the 
twenty-first century (see our discussion 
of Finding 2) are more than offset by the 
continued success of utilities in 
providing safe at-reactor-site storage 
capacity in reactor pools and their 
progress in providing independent onsite 
storage. Therefore, the Commission 
continues to find " ... reasonable 
assurance that safe independent onsite 
spent fuel storage or offsite spent fuel 
storage will be made available if such 
storage is needed." 

Dated at Rockville, Maryland, this 11th day 
of September 1990. 

For the Nuclear Regulatory Commission. 
Samuel J. Chilk, 
Secretary of the Commission. 
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10 CFR Part 51 

RIN 3150-AD63 

Environmental Review for Renewal of 
Nuclear Power Plant Operating 
Licenses 

· AGENCY: Nu~lear R~gulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission (NRG) is amending its 
regulations regarding environmental 
protection regulations for domestic 
licensing and related regulatory 
functions to establish new requirements 
for the ·environmental review of 
applications to renew the operating 
licenses of nuclear power plants. The 
amendment defines those· 
environmental impacts for which a 
generic analysis has been performed 
that will be adopted in plant-specific 
reviews for license renewal and those 
environmental impacts for which plant­
specific analyses are to be performed. 

The amendment improves regulatory 
efficiency in environmental reviews for 
license renewal by drawing on the 
considerable experience of operating 
nuclear power reactors to generically 

assess many of the environmental 
impacts that are likely to be associated 
with license renewal. The amendment 
also eliminates consideration of the 
need for generating capacity and of 
utility economics'from the 
environmental reviews because these 
matters are under the regulatory 
jurisdiction of the States and are not 
necessary for the NRC's understanding 
of the environmental consequences of a 
license renewal decision. 

The increased regulatory efficiency 
will result in lower costs to both the · 
applicant in preparing a renewal 
application and to the NRG for_ 
reviewing plant-specific applications 
and better focus ofreview resources on 
significant case specific concerns. The 
results should be a more focused and 
therefore a more effective NEPA review 
for each license renewal. The 
amendment will also provide the NRC 
with the flexibility to address 
unreviewed impacts at the site-specific 
stage of review and allow full 
consideration of the environmental 
impacts of license renewal. 

The NRC is soliciting public comment 
on this rule for a period of 30 days. In 
developing any comment specific 
attention should be given to the 
treatment of low-level waste storage and 
disposal impacts, the cumulative 
radiological .effects from the uranium 
fuel cycle, and the effects from the 
disposal of high-level waste and spent 
fuel. 
DATES: Absent a determination by·the 
NRC that the rule should.be modified, 
based on comments received, the final 
rule shall be effective on August 5, 

· 1996. The comment period expires on 
July 5, 1996. 
ADDRESSES: Send comments to: The 
Secretary of the Commission, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555--0001, Attention: 
Docketing and Services Branch, or hand 
deliver comments to the Office of the 
Secretary, One White Flint North, 11555. 
Rockville Pike, Rockville, Maryland 
between 7:30 a.m. and 4:15 p.m. on 
Federal workdays. Copies of comments 
received and all documents cited in the 
supplementary information may be · 
examined at the NRC Public Document 
Room, 2120 L Street NW. (Lower Level), 
Washington, DC between.the hours of 

· 7:45 a.m. and 4:15 p.ni. on Federal 
workdays. 
FOR FURTHER INFORMATION CONTACT: 
Donald P. Cleary, Office of Nuclear 
Regulatory Research; U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555--0001, telephone: (301) 415-
6263; e-mail DPC@nrc.gov. 

SUPPLEMENTARY INFORMATION: 
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I. Introduction 
II. Rulemaking History 
Ill. Analysis of Public Comments 

A. Commenters 
B. Procedural Concerns 
1. Public Participation and the Periodic 

Assessment of the Rule and GEIS 
2. Economic Costs arid-Cost-Benefit 

Balancing 
3. Need for Generating Capacity and 

Alternative Energy Sources 
C. Technical Concerns 
1. Category and Impact Magnitude 

Definitions · 
2. Surface Water Quality 
3. Aquatic Ecology 
4. Groundwater Use and Quality 
5. Terrestrial Ecology 
6. Human Health 
7. Socioeconomics 
8. The Uranium Fuel Cycle and Solid 

Waste Management 
9. Accidents. 

· 10. Decommissioning 
11. Need for Generating Capacity 
12. Alternatives to Liconso Ronewnl 
13. License Renewal Scenario 
14. Environmental Justice 

· IV. Discussion ofR~gulatory Requirements 
A. General Requirements 
B. The Environmental.Report 
1. Environmental Impacts of License 

Renewal 
2. Consideration of Alternatives 
C. Supplemental Environmental Impact 

Statement · 
1. Public Scoping and Public Comments on 

the SEIS 
2. Cornmission"s Analysis and Preliminary 

Recommendation 
3. Final Supplemental Environmental 

Impaci Statement 
i:J. NEPA Review for Activities Outside 

NRC License Renewal Approved Scope 
V. Availability of Documents · 
VI. Submittal of Comments in an Electronic 

Format 
VII. Finding of No Significant Environmental 

Impact Availability · 
VIII. Paperwork Reduction Act Statement 
IX. Regulatory Analysis 
X. Regulatory Flexibility Act Certification 
XI. Small Business Regulatory Enforcement 

Fairness Act 
XII. Backfit Analysis 

I. Introduction 
The Commission has amended its 

environmental protection regulations in 
10 CFR part 51 to improve the efficiency 
of the process of environmental review 
for applicants seeking to renew an 
operating license "for up to an additional 
20 years. The amendments are based on 
the analyses conducted for and reported· 
in NUREG--1437, "Generic 
Environmental Impact Statement for 
License Renewal of Nuclear Plants" 
(May 1996). The Commission's initial 
decision to undertake a generic 
assessment of the environmental 
impacts associated with the renewal of 
a nuclear power plarit operating license 
was motivated by its beliefs that: 

(1) License renewal will involve 
nuclear power plants for which the 
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environmental impacts of operation are 
well understood as a result of data 

· evaluated from operating experience to 
date; . 

(2) Activities associated with license 
renewal are expected to be.withinthis 
range of operating experience, thus 
environmental impacts can be 
reasonably predicted; and 

(3) Changes in the environment 
around nuclear power plants are gradual 
and predictable with respect to 
characteristics important to 
environmental impact analyses. 

Although this amendment is 
consistent with the generic approach 
and scope of the proposed amendment 
published on September 17, 1991 (56 FR 
47016), several significant modifications 
have been made in response to the 
public comments received. The 
proposed amendment would have 
codified the findings reached in the 
draft generic environmental impact 
statement (GEIS) as well as certain 
procedural requirements. The draft GEIS 
established the bounds and significance 
of potential environmentaHmpacts at 
118 light-water nuclear power reactors 
that, as of 1991, were licensed to operate 
or were expected to be licensed in the 
future. 

All potential environmental impacts 
and other matters treated by the NRC in 
an environmental review of nuclear 
power plants were identified and 
combined into 104 discrete issues. For 
each issue, the NRC staff established 
generic findings encompassing as many 
nuclear power plants as possible. These 
findings would have been codified by 
the proposed amendment. Of the 104 
issues reviewed for the proposed rule, 
the staff determined that 80 issues could 
be adequately addressed generically and 
would not have been reviewed in plant­
specific license renewal reviews. For 22 
of the issues, it was found that the issue 
was adequately addressed for some but 
not all plants. Therefore, a plant-specific 
review would be required to determine 
wl:).ether the plant is covered by the 
generic review or whether the issue 
must be assessed for that plant. The 
proposed amendment provided 
guidance on the application of these 
findings at the site-specific license 
renewal stage. For the two remaining 
issues, it was found that the issue was 
not generically addressed for any plant, 
and thus a plant-specific review 'would 
have been required for all plants. 

Other major features of the proposed 
amendment included a conditional 
finding of a favorabie cost-benefit 
balance for licenso renewal and a 

. provision for the use of an 
environmental assessment that would 
address only those issues requiring 

plant-specific review. A finding ofno will prepare a supplemental site-
significant impactwould have resulted specific environmental impact 
in a favorable cost-benefit balance for statement (SEIS), rather than an 
that plant. If a finding of no significant environmental assessment (as initially. 
impact could not bo made for tho plant, proposed), for onch license renown! 
there would have ta have beeri a application. The SE1S will be issued for 
determination as to whether the impacts public comment as part of the 
found in the environmental assessment individual plant review process. The 
were sufficient to overturn the NRC will delay any conclusions 
conditional cost-benefit balance found regarding the acceptability of the overall 
in the rule. impacts of the license renewal until 

Although the final amendments to 10 completion of the site-specific review. 
CFR part 51 maintain the sall}.e generic In addition, the SElS will be prepared 
approach used in the proposed rule, in accordance with existing public 
there are several modifications.The final scoping requirements. The NRC will 
am~ndments to 10 CFR part 51 now also review and consider any new and 
contain 92 issues. The reduction of the significant information presented during 
number of issues from 104 in the the review of individual license renewal 
proposed rule to 92 in the final rule fs applications. In addition, any person 
due to (1) the elimination from the may challenge the validity of the 
review of the consideration of the need conclusions codified in the rule by 
for electric power and associated · filing a petition for rulemaking pursuant 
generating capacity and of the direct to 10 CFR 2.802. Fin{!lly, the NRC will 
economic benefits and costs associated review the rule and· the GEIS on a 
with electric power, (2) removing schedule that allows revisions, if 
alternatives as an issue from Table B-1 required, every 1ci years. This review 
and addressing review requirements will be initiated approximately 7 years 
only in the text of the rule, (3) after the completion of the previous 
combining the five severe accident revision cycle. · 
issues used in the proposed rule into 
one issue, (4) eliminating several In addition to the changes involving 
regional economic issues under public participation, this final rule also 
socioeconomics that are not directly contains several changes regarding tl:ie 
related to environmental impacts, (5) scope of analysis and conclusions in the 
making minor changes to the grouping rule and GEIS; The conditional cost-
of issues under aquatic ecology and benefit balance has been removed from 
groundwater, (6) identifying collective the GEIS ~nd tho rulo. In place of tho 
offsite radiological impacts associated. cost-benefit balancing,theNRC will use 
with the fuel cycle and all impacts of a new standard that will require a 
high. level waste and spent fuel disposal. determination of whether or not the 
as separate issues, and (7) adding · adverse environmental impacts of 
environmental justice as an issue for license renewal are so great, compared 
consideration. with the set of alternatives, that 

Of the 92 issues in the final rule, 68 preserving the option of license renewal 
issues were found to be adequately for future decisionmakers would be 

· addressed in the GEIS, and therefore, unreasonable. The final amendment also 
additional assessment will not be eliminates NRC's consideration of the 
required in a plant-specific review. need for generating capacity.and the 
Twenty-four issues were found to preparation of power demand forecasts 
require additional assessment for at for license renewal applications. The 
least some plants at the time of the NRC acknowledges the primacy of State 
license renewal review. In the final rule, regulators and ·utility officials in 
the 2 issues in the proposed rule that defining energy requirements and 
would have required review for all determining the energy mix within their 
plants are now included in the set of 24 jurisdictions. Therefore, the issue of 
issues of the final rule. need for power and generating capacity 

Public comments on the adequacy of will no longer be considered in NRC's 
the analysis for each issue were · license renewal decisions. The final 
considered by the NRC staff. Any GEIS has been revised to include an 
changes to the analyses and findings . explicit statement of purpose and need 
that were determined to be warranted for license renewal consistent With this 
were made in the final GEIS arid acknowledgment. Lastly, the final rule 
incorporated in the rule. Several · has eliminated the consideration of 
changes were made to the procedural utility economics from license renewal 
features of the proposed rule in reviews under the National 
rosponso to comments by the Council on Environmental Policy Act (NEPA) 
Environmental Quality, the · except when such benefits and costs are 

. Environmental Protection Agency, and a either essential for a determination 
. number of State agencies. First, the NRC regarding the inclusion of an alternative 
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in the range of alternatives considered 
or relevant to mitigation. These and 
other features of the final rule are 
explained in detail below. ·. 

The NRC is soliciting public comment 
on this rule for a period of 30 days. In 
developing any com~ent sp-ecific 
attention should be given to the 
treatment of low-level waste storage and 
disposal impacts, the cumulative 
radiological effects from the uranium 
fuel cycle, and the effects from the 
disposal of high-level waste and spent 
fuel. Absent a determination by the NRC 
that the rule should be modified, based 
on comments received, the final rule 
shall be effective on August 5, 1996. 

II. Rulemaking History 
In 1986, the NRC initiated a program 

to develop license renewal regulations 
and associated regulatory guidance in 
anticipation ofapplications for the · 
renewal of nuclear power plant 
operating licenses. A solicitation for 
comments on the development of a 
policy statement was published in the 
Federal Register on November 6, 1986 
(51 FR 40334). However, the 
Commission decided to forgo the 
development of a poiicy statement and 
to proceed directly to rulemaking. An 
advance notice of proposed rulemaking 
was published on August 29, 1988 (53 
FR 32919). Subsequently, the NRC 
determined that, in addition to the 
development of license renewal 
regulations focused on.the protection of 
health and safety, an amendment to its 
environmental protection regulations in 
10 CFR part 51 was warranted. 

On October 13, 1989 (54 FR 41980), 
the NRC published a notice of its intent 
to hold a public workshop on license 
renewal on Novembe'r 13 and 14, 1989. 
One of the workshop sessions was 
devoted to the environmental issues 
associated with·license renewal and ·the 
possible merit of amending 10 CFR part 
51. The workshop is summarized in . 
NUREG/CP-0108, "Proceedings of the 
Public Workshop on Nuclear Power 
Plant License Renewal" (April 1990). 
Responses to the public comments 
submitted after the workshop are 
summarized in NUREG-1411, 
"Response to Public Comments 
Resulting from the Public Workshop on 
Nuclear Power Plant License Renewal" 
(July 1990). 

On July 23, 1990, the NRC published 
an advance notice of proposed 
rulemaking (55 FR 29964) and a notice 
of intent to prepare a generic 
environmental impact statement (55 FR 
29967). The proposed rule was 
published on September 17, 1991 (56 FR 
47016). The same Federal Register 
notice described the supporting 

documents that were available and 
announced a public workshop to be 
held on November 4-5, 1991. The 
supporting documents for the proposed 
rule included: 

(1) NUREG-1437,:"Draft Generic 
Environmental Impact Statement for 
License Renewal of Nuclear Plants" 
(August 1991); . 

(2) NUREG-1440, "Regulatory· 
Analysis of Proposed Amendments to 
Regulations Concerning the 
Environmental Review for Renewal of 
Nuclear Power Plant Operating 
Licenses: Draft Report for Comment" 
(August 1991); · 

(3) Draft Regulatory Guide DG-4002, 
Proposed Supplement 1 to Regulatory 
Guide 4.2, "Guidance for the 
Preparation of Supplemental 
Environmental Reports in Support of an 
Application To Renew a Nuclear Power 
Station Operating License" (August 
1991); and . 

.. (4) NUREG-1429, "Environmental 
Standard Review Plan for the Review of 
License Renewal Applications for 
Nuclear Power Plants: Draft Report for 
Comment" (August 1991). 

After the comment period, the NRC 
exchanged letters with the Council on 
Environmental Quality (CEQ) and the 
Environmental Protection Agency (EPA) 
to address their concerns about 
procedural aspects of the proposed rule. 
The Commission also decided that the 
staff should discuss with the States the 
concerns rai.sed iil comments by a 
number of States that certain features of 

· the proposed rule cqnflicted with State 
regulatory authority over the need for 
power and utility economics. To 
facilitate these discussions, tho NRC 

· staff developed an options paper 
entitled "Addressing the Concerns of 
States and Others Regarding the Role of 
Need for Generating Capacity,· 
Alternative Energy Sources, Utility 
Costs, and Cost-Benefit Analysis in NRC · 
Environmental Reviews for Relicensing 
Nuclear Power Plants: An NRC Staff 
Discussion Paper." A Federal Register 
notice published on January 18, 1994 
(59 FR 2542) announced the scheduling 
of three regional workshops during 
February 1994 and the availability of the 
options paper. A fourth public meeting 
on the State concerns was held in May 
1994 in order for the NRC staff to better 
understand Written proposals that had 
been submitted by two industry 
organizations after the regional 
workshops. After considering the 
comments from the workshops nnd tho 
written comments, the NRC stnff issued 
a proposed supplement to the proposed 
rule published on July 25, 1994 (59 FR · 
37724), that it believed would resolve 
the States' concerns regarding the 
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Commission's consideration of need for 
power and utility economics. Comments 
were requested on this proposal. The 
discussion below contains an analysis of 
these comments and other comments 
submitted in response to the proposed 
rule. 

III. Analysis.of Public Comments · 

The analysis of public comments and 
the NRC's responses to these comments 
are documented in NUREG-1529, 
"Public Comments on the Proposed 10 
CFfl. part 51 Rule for Renewal of Nuclear 
Power Plant Operating Licenses and· 
Supporting Documents: Review of . 
Concerns and NRC Staff Response" 
(May 1996). The extent of comments· 
received during the various stages of the 
rulemaking process and the principal· 
concerns raised by the commenters, 
along with the corresponding NRC 
responses to these concerns, are 
discussed below. · 

A. Commenters 

In response to the Federal Regi,ter 
notice on the proposed rule published 
on September 17, 1991 (56 FR 47016), 
68 organizations and 49 private citizens 
submitted written comments. The 68 
organizations included 5 Federal . 
agencies; 26 State, regional, and local 
agencies; 19 nuclear industry 
organizations and engineering firms; 3 
law firms; and 15 public interest groups. 
Before the close of the initial comment 
period, the NRC conducted a 2-day 
workshop on November 4-5, 1991;in 
Arlington, Virginia, to discuss the 
proposed rule. Representatives from 

. Federal agencies, State agencies, 
utilities, engineering firms, law firms, 
and public interest groups attended the 
workshop. Workshop panelists included 
the NRC staff as well as representatives 
from the Department of Energy (DOE), . 
Department of lpterior (DOI); . 
Environmental Protection Agency 
(EPA], Council on Environmental 
Quality (CEQ), several State agencies, 
the nuclear industry, and public interest 
groups. 

In February 1994, the NRC conducted 
three public meetings to solicit views on 
the NRC staffs options for addressing 
the need for.generating capacity, .. 
alternative energy sources, economic 
costs, and cost-benefit analysis in the 
proposed rule . .The intent to hold public 
meetings and the availability of the 
options paper was noticed in the 
Federal Register on January 12, 1994 
(59 FR 2542). Written comments were 
also solicited on the options pnper. The 
public meetings were held in Rockville, 
Maryland; Rosemont, Illinois; and 
Chicopee, Massachusetts. 
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Representatives from several States, the 
National Association of Regulatory 
Utility Commissioners (NARUC), the 
nuclear industry, and public interest 
groups actively participated. Nineteen 
separate written comments were also 
submitted, primarily by the States and 
the nuclear industry. In their submittals, 
the Nuclear Energy Institute (NEI), 
formerly known as the Nuclear 
Management and Resources Council 
(NUMARC), and Yankee Atomic Electric 
Company (YAEC) each proposed an 
approach to handling the issues of need 
for ge_nerating capacity and alternative 
energy sources in the rule. For the NRC 
staff to better understand these 
proposals, an additional public meeting 
was held with NEI and YAEC on May 
16, 1994,.in Rockville, Maryland. 

After considering the public 
comments on the NRG stafrs options 
paper, the NRG issued a proposed 
supplement to the proposed rule; it was 
published in the Federal Register on 
July 25, 1994 (59 FR 37724). The 
proposed supplement set forth the NRG 
staffs approach to the treatment of need 
for generating capacity and alternative 
energy sources, as well as the staffs 
revision to the purpose of and need for 
the proposed action (i.e., license 
renewal), which was intended to satisfy 
the States' concerns and to meet NEPA 
requir11ments. Twenty separate written 
comments were received in response to 
this solicitation from Federal and State 
agencies, the nuclear industry, a publ,ic 
interest group, and two IJrivate citizens. 

B. Procedural Concerns 
The commenters on the proposed rule 

raised significant concerns regarding the 
following procedural aspects of the rule: 

(1)State and public participation in 
the license renewal process and the 
periodic assessment of the GEIS 
findings; ·· 

(2) The use of economic costs and· 
cost-benefit balancing; and 

(3) Consideration of the need for 
generating capacity and alternative 
energy sources in the·environmental 
review of license renewal applications. 

Each of these concerns and the NRG 
response is discussed below. 

1. Public Participation and the Periodic 
Assessment of the Rule and the GEIS 

Concern .. Many commenters criticized 
the draft GEIS finding that 80 of 104 
environmental issues could be 
generically applied to all plants and, 
therefore, would not be subject to plant­
specific review at the.time of license 
renewal. As a consequence, these 
commenters believe they are being 
denied the opportunity to participate in 
the license renewal process. Moreover, 

they pointed out that the site-specific 
nature of many important 
envir.onmental issues does not justify a 
generic finding, particularly when the 
finding would have been made 20 years 
in advance of the d~cision to renew an 
operating license. The cornmenters 
believe that only a site-specific EIS to 
support a license renewal decision 
would satisfy NEPA requirements. 

Federal and State agencies questioned 
how new scientific information could be 
folded into the GEIS findings because 
the GEIS would have been performed so 
far in advance of the actual renewal of 
an operating license. There were 
differing views on exactly how the NRC 
should address this question. A group of 
commenters, including CEQand EPA, 
noted that the rigidity of the proposed 
rule hampers the NRC's ability to 
respond to new information or to 
different environmental issues not listed 
in the proposed rule. They believe that 
incorporation of new information can 
only be achieved through the process of 
amending the rules. One commenter 
recommended that, if the NRC decides 
to pursue the appr~ach of making 
generic findings based on the GEIS, the 
frequency of review and update should 
be specifically stated in the rule. 
Recommendations on the frequency of 
the review ranged from 2 years to 5 
years. 

Response. In SECY-93--032, February 
9, 1993, the NRC staff reported to the 
Commission their discussions with CEQ 
and EPA regarding the concerns these 
agencies raised, which were also raised 
by other cornrnenters, about limiting 
public comment and the consideration 
of significant new information in 
individual license renewal 
environmental reviews. The focus of the 
commenters concerns is the limited 
nature of the site-specific reviews 
contemplated under the proposed rule. 
In response, the NRC has reviewed the 
generic conclusions in the draft rule, 
expanded the opportunity for site­
specific review, and confirmed that 
what remains as generic is so. Also,. the 
framework for consideration of 
significant new information has been 
revised and expanded. 

The major changes adopted as a result 
of.these discussions are. as follows: 

1. The NRC will prepare a 
supplemental site-specific EIS, rather 
than an environmental assessment (as 
initially proposed), for eac;h license 
renewal application. This SEIS will be 
a supplement to the GEIS. Additionally, 
the NRC will review comments on the 
draft SEIS and determine whether such 
comments introduce new and 
significant information not considered 
in the GEIS analysis. All comments on 
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the applicability of the analyses of 
impacts codified in the rule and the 
analysis contained in the draft 
supplemental EIS will be addressed by 

· NRG in the final supplemental EIS in 
accordance with 40 CFR 1503.4, 
regardless of whether the comment is 
directed to impactsfo Category 1 or 2. 
Such comments will be addressed in the 
following manner: 

a. NRC's response to a comment 
regarding the applicability of the 
analysis of an impact codified in the 
rule to the plant in question may be a 
statement and explanation of its view 
that the analysis is adequate including, 
if applicable, consideration of the 
significance of new information. A 
commenter dissatisfied with such a 
response may file a petition for 
rulemaking under 10 CFR 2.802. If the 
commenter is successful in persuading 
the Commission that the new 
information does indicate that the 
analysis of nn impact codified in tho 
rule is incorrect in.significant respects 
(either in general or with respect to the 
particular plant), a rulemaking 
proceeding will be initiated. 

b .. If a commenter provides new 
information which i!i relevant to the 
plant and is also relevant to other plants 
(i.e.;°generic information) and that 
information demonstrates that the 
analysis of an impact codified in the 
final rule is incorrect, the NRG staff will 
seek Commission approval to either 
suspend the application of the rule on 
a generic basis with respect to the. 
analysis or delay granting the renewal 
application (and possibly other renewal 
applications) until the analysis in the 
GEIS is updated and the rule amended. 
If the rule is suspended for the analysis, 
each 'supplemental EIS would reflect the 
corrected analysis until such time as the 
rule· is amended; 

c. If a commenter provides new, site­
specific information which 
demonstrates that the analysis of an 
impact codified in the rule is incorrect 
with respect to the particular plant, the 
NRG staff will seek Commission 
approval to waive .the application of the 
rule with respect to that analysis in that 
specific renewal proceeding. The 
supplemental EIS would reflect the 
corrected analysis as appropriate. . 

2. The final rule and the GEIS will not 
include conditional cost-benefit 
conclusions or conclusions about 
alternatives. Conclusions relative to the 
overall environmental impacts 
including cumulative impacts will be 
left entirely to each site-specific SEIS. 

3. After consideration of the changes 
froµi the proposed rule· to the final rule 
and further review of the environmental 
issues, the NRC has concluded that it is 
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adequate to formally review the rule and· 
the GEIS on a schedule that allows 
revisions, ifrequired, every 10 years. 
The NRC believes that 10 years is a 
suitable period considering the extent of 
the review and the limited 
environmental impacts observed thus 
far, and given that the changes in U10 
environment around nuclear power 
plants are gradual and predictable with 
respect to characteristics important to 
environmental impact analyses. This 
review will be initiated approximately 7 
years after completion of the last cycle. 
The NRG will conduct this review to 
determine what, if anything, in the rule. 
requires revision. 

Concern. As part of their comments 
on.the July 1994 Federal Register 
notice, NEl, several utilities, and the 
DOE asked that the NRC reconsider its 
understanding with CEQ and· EPA 
regarding the preparation of a site­
specific supplemental EIS for ·each 
license renewal action. These 
commenters supported an approach that 
would allow' the preparation of an · · 
environmental assessment for reviewing 
the environmental impacts of license . 
renewal. 

Response. The NRC does no.t agree 
with this position. The NRC believes 
that it is reasonable to expect that an 
assessment of the full set of 
environmental impacts ·associated with 
an additional 20 years of operation of 
any plant would not result in a "finding 
of no significant impact." Therefore, the 
review for any plant would i!).volve an 
environmental impact statement. 

2. Economic Costs and Cost-Benefit 
Balancing 

Concern. State, Federal, and utility 
representatives expressed.concern about 
the use of economic costs and cost­
benefit balancing in the proposed rule 
and the draft GEIS. Commenters 
criticized the NRC's heavy emphasis on 
economic analysis and the use of · 
economic decision criteria. They argued 
that the regulatory authority over utility 
economics falls within the States' 
jurisdiction and to some extent within 
the jurisdiction of the Federal Energy 
Regulatory Commission. Commenters 
also believe that the cost-benefit 
balancing used in the proposed rule and 
the draft GEIS went beyond NEPA 
requirements and CEQregulations (40 
CFR Parts 1500 to 1508). They noted 
that CEQ regulations interpret NEPA to 
require only an assessment of the 
cumulative effects of a proposed Federal 
action on the natural ·and·man~made 
environment. 

Response. In response to these 
concerns, the NRC has eliminated the 
use of cost-benefit analysis and · 

consideration of utility economics in its energy sources as Category 3 (i.e., 
NEPA review of.a license renewal requiring site-specific evaluation); and 
application except when such benefits (3) A requirement that all site-specifi<; 
and costs are either essential for a EISs and relicensing decisions reference 
determination regarding the inclusion of State determinations of need for 
an alternative in.the range of generating capacity and alternative 
alternatives considered or relevant to energy sources, and that they defer to 
mitigation. As discussed in more detail those State determinations to the 
in the following section, the NRC maximum extent possible. 
recognizes that the determination of the Response. After consideration, the 
economic viability of continuing the NRC staff did not accept all elements of 
operation of a nuclear power plant is an the States' approach because the 
issue that should be left to appropriate approach would have continued to 
State regulatory and utility officials. require the NRC to consider the need for 
3. Need for Generating Capacity and generating capacity and utility 

economics as part of its environmental 
Alternative Energy Sources analysis. In addition, the approach 

Concern. In their comments on the would have required the NRC to . 
proposed rule and the draft GEIS, develop guidelines for determining the 
several States expressed concern that acceptability of State economic 

· the NRC's analysis of need for analyses, whi~h some States may have 
generating capacity would preempt or viewed as an intrusion on their 
prejudice State energy planning planning process. 
decisions. They argued that the The NRC staff developed and 
determination of need for generating recommended another approach, which 
capacity has always been the States' was published on July 25, 1994 (59 FR 
responsibility. Recommendations on 37724), after consideration of 
how to address this-issue ranged from information gathered at the regional 
withdrawing the proposed rule to · meetings and from the written 
changing the categorization of the issue comments. This approach, which 
so that a site-specific review can be borrows some elements from NEI and· 
performed, thus allowing for meaningful · Y AEC proposals, has five major features: 
State aild public particip_ation. Almost (1) Neither the rule nor the GEIS 
all the concerned States called on the would contain a consideration of the 
NRC to modify the rule to state need for generating capacity or other 
explicitly that NRC's analysis does not issues·involving the economic costs and 
preempt a State's jurisdiction over the benefits of license renewal and of the 
determination of need for generating associated alternatives; 
capacity. (2) The purpose and need for the· 

Regarding the issue of alternative proposed action (i.e., license renewal) 
energy sources, several commeilters would be defined as preserving the 
contended that the site-specific nature continued operation of a nuclear power 
of the alternatives to license renewal did plant as a safe option that State 
not.justify the generic finding in the regulators and utility officials may 
GEIS. One significant concern about this consider in their future planning 
finding is the States' perception that a actions; 
generic finding; in effect, preempts the (3) The only alternative to the 
States' responsibility to decide on the proposed action would be the "no-
appropriate mix of energy alternatives · action" alternative, and the 
in their respective jurisdictions. !lnvironmental consequences of this 

Three regional public meetings were · alternative are the impacts of a range of 
held during the February 1994 to energy sources that might be used if a 
discuss the concerns of the States. At nuclear power plant operating license 
these meetings, and later in written were not renewed; 
comments, the State of New York ( 4) The environmental review for 
proposed an approach to resolve the · license renewal would include a 
.problem. The approach was endorsed by · comparison ofthe environmental 
several other States. This approach had impacts of license renewal with impacts 
three major conditions: of the range of energy sources that may 

(1) A statement in the rul~ that the be chosen in the case of "no action"; 
NRC's findings on need and alternatives and 
are only intended to satisfy the NEPA (5) The NRC's NEPA decision 
requirements and do not preclude the standard for license renewal would 
States from making their.own require the NRC to determine whether 
determination with respect to these the environmental impacts pf license 
issues; renewal are so great that preserving the 

(2) The designation of the need for option of license renewal for future 
generating capacity and alternative decisionmakers would be unreasonable. 

51-SC-81 



PART 51 • STATEMENTS OF CONSIDERATION 

The statement that the use of 
economic costs will be eliminated in 
this approach refers to the ultimate 
NEPA decision regarding the 
comparison of alternatives and the 
proposed action. This approach does 
not preclude a consideration of 
economic costs if these costs are 
essential to a determination regarding 
the inclusion of an alternative in the 
range of alternatives considered (i.e., an 
alternative's exorbitant cost could 
render it nonviable and unworthy of 
further consideration) or relevant to 
mitigation of environmental impacts. 
Also, the two local tax issues and the 
two economic structure issues under 
socioeconomics in the table would be 
removed from consideration when 
applying the decision standard. 

Concern. Comments received from 
several States on the NRC staffs July 
1994 recommended approach ranged 
fr,om rejection to endorsement. Some 
States supported the three conditions 
proposed by the State of New York. 
Several States were still concerned 
about whether a meaningful analysis of 
need for generating capacity and 
alternative energy sources could be 
undertaken 20 years ahead of time. One 
State·asked that the proposed rule be 

. withdrawn. Another State wanted the 
proposed rule to be reissued for public 
comment. CEQ supported the approach 
proposed by the State of New York. CEQ 
believed that the NRC's recommended 
approach was in conflict with the NEPA 
process because the proposed statement 
of purpose and need for the proposed 
action was too narrow and did not 
provide fo~ an appropriate range of 
alternatives to the underlying·need for 
the proposed··action. CEQ wanted the 

. NRC to address o_ther·energy sources as 
separate alternatives, rather than as 
consequences of the no-acUon 
alternative. Moreover, CEQ stated that 
the proposed decision standard places a 
"weighty ~d improper burden of 
proof' on consideration of the 
alternative. The EPA endorsed CEQ's 

. comments, In general, _the nuclear 
industry was supportive of the 
recommended approach. However, NEI 
and the.utilities strongly expressed the 
opinion that, with the redefined 
statement of purpose and need; 
alternative energy sour-c:es would no 
longer be alternatives to the proposed 
action and, therefore, need not be 
considered. 

Response. After consideration of the 
comments received on the 
Commission's July 1994 proposal, the 
Commission has modified and clarified 
its approach in order to address the 
concerns of CEQ relative to 
consideration of appropriate alternatives 

and the narrow definition of purpose 
and need. These modifications and 
clarifications addressed the States' 
concerns relative to treatment of need 
for generating capacity and alternatives. 
Specifically, the Commission has 
clarified the purpose and need for 
license renewal in the GEIS as follows: 

The purpose and need for the proposed 
action (renewal of an operating license) is to 
provide an option that allows for power · 
generation capability beyond the term of a 
current nuclear power plant operating license 
to meet future system generating needs, as 
such needs may be determined by State, 
utility, and, where authorized, Federal (other 
than NRG) decisionmekers. 

production and use, reliability in the 
generation and distribution of electric 
power, improved fuel diversity within 
the State, and environmental objectives 
such as improved air quality and 
minimized land use. 

The consideration of alternatives has 
been shifted to the site-specific review. 
The rule contains no information or 
conclusions regarding the 
environmental impacts ofalternative 
energy sources, it only indicates that the 
environmental impact of alternatives 
will be considered during the individual 
plant review. However, the.GEIS 
contains a discussion of the 
environmental impacts of alternative 

Using this definition of the purpos~ of energy sources based on currently 
and need for the proposed action, which · available information. The information 
stresses options for the generation of in the GEIS is available for use by the 
power, the environmental review will NRC and the licensee in performing the 
include a characterization of alternative site-specific analysis of alternatives and 
energy sources ~s being the alternatives will be updated as appropriate. For. 
to license renewal and not merely the individual plant reviews, information 
consequences of the no-action codified in the rule, information 
alternative and, thus, it addresses CEQ's developed in the GEIS, and any 
concern that the scope of the significant new information introduced 
alternatives analysis is unacceptably during the plant-specific review, 
restricted. including any information received 

With respect to the States' concerns from the State, will be considered in 
regarding need for generating capacity reaching conclusions i;n the 
analysis, the NRC will neither perform supplemental EIS. The NRC's site-
analyses of the need for power nor draw specific comparison of the impacts of 
any conclusions about the need for license renewal with impacts of. 
generating capacity in a license renewal alternative energy sources will involve 
review. This definition of purpose and consideration of information provided 
need reflects the Commission's by State agencies and other members of 
recognition that, absent findings in the the public. This approach s_hould satisfy 
safety review required by the Atomic the States' concerns relative to a 
Energy Act. of 1954, as amended, or in meaningful analysis of alternative 
the NEPA environmental analysis that energy sources. . . . . 
would lead the NRC_ to reject a license The Commission disagrees with 
renewal application, 'the NRC has no · CEQ's assertion tpat the new decision 
role in the energy planning decisions of . · standard is inappropriate. Under this 
State regulators and utility officials. decision standard, the NRC must 
From the perspective of the licensee and determine if the adverse environmental 
the State regulatory authority.the impacts of license renewal are so great 

· purpose of renewing an operating . that preserving the pption of license 
license is to maintain the availability of renewal for energy planning . 
the nuclear. plant to meet system energy decisionmakers would be unreasonable. 
requirements beyond· the term· of the The Commission expects that license 
planfs current license .. The underlying renewal would be·denied only if the 
need that will ·be met by the continued expected environmental effects of 
availability of the nuclear plant is license renewal significantly exceed all 
defined by various operational and or almost all alternatives. The 
investment objectives of the licensee. Commission believes that this is a 
Each of these objectives may be dictated reasonable approach to addressing the 
by State regulatory requirements or · issue of environmental impacts of · 
strongly influenced by State energy license renewal, given NRC's limited 
policy and programs. In cases of role in the area of energy systems 
interstate generation or other special planning. The operation of a nuclear 
circumstances, Federal agencies such as power plant beyond its initial Ucerise 
the Federal Energy Regulatory term involves separate regulatory 
Commission (FERC) or the Tennessee actions, one taken by the utility and the 
Valley Authority (TV A) may be NRC, and the other taken by the utility 
involved in making these decisions. The and the State regulatory authorities. The 
objectives of the various entities. decision -standard would be used by 
involved may include lower energy cost, NRC to determine whether, from an 
increased efficiency of energy environmental perspective, it is 
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reasonable to renew the operating 
license and allow State and utility 
decisionmakers the option of. 
considering a currently operating 
nuclear power plant as an alternative for 
meeting future energy needs. The test of 
reasonableness focuses on an analysis of 
whether.the environmental impacts 
anticipated for continued operation 
during the term of the renewed license 
reasonabli compare with the impacts 
.that are expected frcim the set of 
alternatives considered for meeting 
generating requirements. The NRC 
would reject a license renewal . 
application if the ·analysis demonstrated 
that the adverse· environmental impacts 
of the individual license renewal were 
so great that preserving the option of 
license renewal for energy planning . 
decisionmalcers would be unreasonable .. 

After the NRC makes its decision 
based on the safety· and environmental 
considerations,·.the.final deeision on 
whether or·not to continue operating the. 
nuclear plantwill be made by the­
utility, State, .and Federal (non-NRC) 
decisionmakers; This final decision will 
be based on economics, energy 
reliability goals, and other objectives 
over which the other entities may have 
jurisdiction. The NRC·~as no authority 
or regulatory control over the ultimate· 
selection of future energy alternatives. 
Likewise, the NRC has no regulatory 
power to ensure that environmentally 
superior energy alternatives are used in 
the future. Given the absence of the 
NRC's authority in the general area of 
. energy planning, the NRC's rejection of 
a license renewal application based on 
the existence of a single superior 
alternative does not guarantee that such 
an alternative will be used. In fact, it is 
conceivable that the rejection of a 
license renewal application by the NRC 
in favor of an individual alternative may 
lead to the implementation of another 
alternative_that has even greater 
environmental impacts than the 
proposed action, license renewal. 

Given the uncertainties involved and 
the lack of control that the NRC has in 
the choice of energy alternatives in the 
future, the Commission believes that it 
is reasonable to exercise its NEPA 
authority to reject license renewal 
applications only when it has 
determined that the impacts of license 
renewal sufficiently exceed the impacts 
of all or almost all of the alternatives 
that preserving the option of license 
renewal for future decision makers 
would be unreasonable. Because the 
objectives of the utility and State 
decisionmakers will ultimately be the 
determining factors in whether a 
nuclear power plant will continue to 
operate, NRC's proposed decision 

standard is appropriate. The decision 
standard 'will not affect the scope or 
rigor of NRC's analyses, including the 
consideration of.the environmental 
impacts relevant to the license renewal 
decision and associated alternatives. 
The NRG staff believes that, under the 
circumstances, the·decision standard 
does not place "a weighty and improper 
burden of proor• on other alternatives as­
CEQ claims .. · 

With respect to the industry's desire 
to eliminate consideration.of:alternative 
energy sources, the·Commission does 
not agree. The Commission does not 
support the views of NEI and others that 
alternative energy sources need not be 
considered in the-environmental review 
for license renewal. The Commission is 
not prepared to state ·that no nuclear 
power plant will fall well outside the 
range of other reasonably available 
alternatives far in advance of an actual 
relicensing decision. Following NEl's 
suggestion would not lead to a 
meaningful set of alternatives with 
which to compare a proposed action. 
The Commission has always held the 
view that alternative sources of energy 

· should be compared with license 
renewal and continued operation of a 
nuclear power plant. 

Lastly, the Commission does not 
believe it is necessary to reissue this 
rulo for public comment as a State 
commenter requested. The Commission 
has taken.many measures to involve the 
public concerning the resolution of. 
public comments on the proposed rule . 
The Commission has conducted a 
number of public meetings and 
published for public comment its . 
recommended procedural revisions to 
the proposed rule. The Commission 
believes that modifications made to the 
proposed rule reflect the logical 
outgrowth of the proposed rule based on 
the public comments received by the 
Commission. 

C. Technical Concerns 

1. Category and Impact Magnitude 
Definitions 

Concerns. Many commenters 
expressed concern that the category 
definitions and the impact-significance 
definitions were ambiguous and 
appeared somewhat interconnected. The 
EPA expressed concern that mitigation 
of adverse impacts was not addressed 
adequately. · 

Commenters expressed a number of 
concerns about the use of the 
applicability categories and the 
magnitude-level categories. With respect 
to the applicability categories, concerns 
ranged from a general concern that 
Category 1 precludes or hinders public 
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involvementin an issue at the time of 
the plant;specific review to specific 
concerns about the ,technical adequacy 
of the analysis supporting a Category 1 
finding for an issue. Several 
commenters believed that the 
definitions create confusion, especially 
as to whether the finding of small 
impact and Category 1 are 
interdependent. The GEIS appears to 
use Category 1 and "small" 
interchangeably. Concern was·also 
expressed that the requirement to 
consider mitigative actions was 
inadequately addressed in the draft 
GEIS and proposed rule. 

Response. To reduce potential 
confusion over the definitions, the use 
of the categories,.and the treatment of· 
mitigation within the context of the 
categorization scheme, the NRC has 
revised the definitions to eliminate any 
ambiguity as to how they are used. 
Further, the GEIS has been modified to 
clearly state the reasons be.hind the . 
category and magnitude findings. 

In order to facilitate understanding of 
the modifications to the GEIS; the 
previous approach is_discussed.as_· · 
follows. Ih the proposed rule and the. 
draft GEIS, .findings about the · . 
environmental impact associated with 
each issue were divided into three 
categories of applicability to individual 
plant reviews. These categories were: 

• Category 1: A generic conclusion on 
the impact has been reached for all · 
affected nuclear power plants. 

• Category 2: A generic conclusion on · 
the impact has been reached for affected 
nuclear power plants that fall within 
defined bounds. . 

• Category 3: A generic conclusion on 
the impact was not reached for any 
affected nuclear power plants. 

The significance of the magnitude of · 
the impact for each -issue was expressed 
as one of the three following levels. 

• Small impacts are so minor that 
they warrant neither detailed 
investigation nor consideration of 
mitigative actions when such impacts 
are negative. · 

· • Moderate impacts are likely to be 
clearly evident and usually warrant 
consideration of mitigation alternatives 
when such impacts are negative, 

• Large impacts involve either a 
severe penalty or a major benefit, and 
mitigation alternatives are always 
considered when such impacts are 
negative. 

With respect to the categories of 
applicability, under the proposed rule 
applicants would have: 

(1) Not provided additional analyses 
of Category 1 issues; · 

(2) Not provided additional analyses 
if their plant falls within the bounds 
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defined in the rule for a Category 2 
issue; . 

(3) Provided additional plant-specific 
analyses if their plant does not fall 
within the bounds defined in the rule 
for a Category 2 issue; and . 

(4) Provided plant-specific analyses of 
Category 3 issues. 

In order to address the comments on 
these magnitude.and category 
definitions, the GEIS has been modified 
to clearly state the reasons behind the 
category and magnitude findings. 

Tlie revised definitions are listed 
below. 

• Category 1: For the issue, the 
analysis reported in the Generic 
Environmental Impact Statement has 
shown: 

(1) The environmental impacts. 
associated with the issue have been 
determined to apply either to all plants 
or, for some issues, to plants having a 
speci(ic type of cooling system or other 
specified plant or site characteristic; · 

(2) A single significance level (i.e., 
small, moderate, or large)has been 
assigned to the impacts (except for 
collective off site radiological impacts 
from the fuel cycle and from high level 
waste and spent fuel disposal); and 

(3) Mitigation ofadverse impacts 
associated With the issue has been 
considered in the analysis and it has 
been determined that additional plant­
specific mitigation measures are likely 
not to be sufficiently beneficial to 
warrant implementation. 

The generic analysis of the issue may 
be adopted in each plant-specific 
review.'Issues for which the impact was 
found to be favorable were also defined 
to be Category 1 jssues. 

• Category 2: For the issue, the 
analysis reported in.the GEIS has shown 

· that one or more of the criteria of · 
Category 1 cannot be met and, therefore, 
additional plant-specific review is 
required. . . 

If, for an environmental issue, the 
three Category 1 criteria apply to all 
plants, that issue is Category 1 and the 
generic analysis should be used in a 
license renewal review for all plant 
applications. If the three Category 1 
criteria apply to a subset of plants that 
are readily defined by a common plant 
characteristic, notably the type of 
cooling system, the population of plants 
is partitioned into the set of plants with 
the characteristic and the set without 
the characteristic. For the set of plants 
with the characteristic, the issue is 
Category 1 and the generic analysis 
should be used in the license renewal 
review for those plants. For the set of 
plants without the characteristic, the 
issue is Category 2 and a site-specific 
analysis for that issue will be performed 

as part of the license renewal review.' 
The review of a Category 2 issue may 
focus on the particular aspect of the 
issue that causes the Category 1 criteria 
not to be met. For example, severe 
accident mitigatioQ under the issue 
"severe accidents" is the focus for a 
plant-specific review because the other 
aspects of the issue, specifically the 
offs~te consequences, have been 
adequately addressed in the GEIS, With 
the revised definitions, the two issues 
previously designated as Category 3 are 
now designated Category 2. For an issue 
to be a Category 1, current mitigation 
practices and the nature of the impact 
were considered and a determination 
was made that it is unlikely that 
additional measures will be sufficiently 
beneficial. In the GEIS, in discussing the 
impacts for each issue, consideration 
was given to what.is known about 
current .mitigation practices. 

The definitions of the significance 
level of an environmental impact have 
been revised to make the consideration 
of the potential for mitigating an impact 
separate from the analysis leading to a 
conclusion. about the significance level 
of the impact. Further, the significance 
level of an impact is 110w m·ore clearly 
tied to sustaining specific attributes of 
the affected resour!'.,e that are importan~ 
tc;, its viability, health or usefulness. 
General definitions of small, moderate 
and large significance levels a,re given 
below. These definitions are·adapted to 
accommodate the resource attributes of 
importance for each of the 
environmentai issues in the GEIS. The 
definition of "small" clarifies the 
meaning of the term as it applies to 
radiological impacts. The definition of 
"small" in the proposed rule did not .. 
logically apply to such impacts. 

The general-definitions of significance 
level are: · · · · . 

• Small: For. the issue, environmental 
effects are not detectable or are so minor. 
that they will neither destabilize nor 
noticeably alter any important attribute . 
of the resource. For the purposes of 
assessing radiological impacts, the 
Commission has concluded that those 
impacts that do not exceed permissible 
levels in the Commission's regulations 
are considered small. 

• Moderate: For the issue,· 
environmental effects are sufficient to . 
alter noticeably but not to destabilize 
important attributes of the resource. . 

• Large: For the issue, environmental 
effects are clearly noticeable and are 
sufficient to destabilize important 
attributes of the resource·. 

The discussion of each environmental 
·issue in the GEIS includes an 
explanation of how the significance 
category was determined. For issues in 
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which probability of occurrence is a key 
consideration (i.e., accident 
consequences), the probability of 

· occurrence has been factored into the 
determination of significance .. The 
determination of the significance 
category was made independently of the 
consideration of the potential· benefit of 
additional mitigation. . 

The major concerns (organized by 
topical areas) about the environmental 
issues examined in the draft GEIS and 
the NRC staffs response to those 
concerns are summarized next. 

2. Surface Water Quality 
Concern. Several commenters 

expressed concerns related to the 
National Pollutant Discharge_ . 
Elimination System (NPDES) permitting 
process for surface water discharge. 
They believe that the NRC may have 
overlooked its legal obligation to 
comply with· Section 401 of the Clean 
Water Act(CWA). Their _ 
recommendations ·included withholding 
approval for license renewal until a 
facility ha,s complied with Section 401 
and treating license renewa_l as an 
opportunity for a.new NEPA review. On 
the ·other hand, other commenters 
recommended decoupling the NRC 
relicensing process from-the NPDES 
permitting proces.s. ·. . 

Response. In issuing individual 
license renewals, the Commission will 
comply, as has been tts practice, with 
the provisions of Section 401 of the 
Federal Water Pollution Control Act (see 
10 CFR 51.45(d) and 51.71(c)). In 
addition, pursuant to Section 51 l(c) of 
the Federal Water Pollution Control Act 
of 1972, the Commission cannot 
question or reexamine the effluent. 
limitations or other requirements in 
permits issued by the re_levant 
permitting authorities. Nevertheless, 
compliancf with the environmental 
quality standards and requirements of.· 
these permits does not negate the 
requirement for the Coinmission to 
consider all environmental effects of the 
proposed action. Accordingly, the 
Commission has not only taken existing 
permits into account in its analysis of 
the water quality impacts of license 
renewal but has also considered 
information on actual operating impacts 
collected from individual plnnts, State 
and Federal regulatory agenc;ies, and 
published literature. As a result of this 
analysis, the Commission has concluded 
that the environmental impacts on · 
surface water quality are small for those 
effluents subject to existing permit or. 
certification requirements. A total 
decoupling of the license renewal 
process and the NPDES permitting 
process is not appropriate because, for 
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issues with incomplete Clean Water Act 
determinations, the NRC cannot 
complete its weighing and balancing of 
impacts without independently 
addressing the issues. 

Concern, Several commenters raised 
concerns that various issues within the 
Surface Water Quality topic should be 
Category 2 or 3 issues. These includep. 
water use conflicts as experienced in 
Arizona and the Midwest, thermal 
stratification and salinity gradients 

. associated with once-through cooling 
systems, and the toxicity of biofouling 
compounds. 

Response. Regarding the water use 
conflicts, the NRC has considered the 
impacts of water use during the renewal· 
period and has concluded that.these 
impacts are small for plants with a once­
through cooling system and that this is 
a Category 1 issue for those plants. 
However, this issue·is designated 
Category 2 for plants with cooling 
towers and cooling ponds because, for 
those plants, the impacts might be 
moderate (they could also be small). In 
either q1se, pursuant to 10 CFR 51.45(d), 
an applicaat for license renewal must 
identify and indicate in its 
environmental report the status of State 
and local approvals regarding water use 
issues. For those reactor sites where 
thermal stratification or salinity gradient 
was found to be the most pronounced, · 
the issues were reviewed during 
preparation of the GEIS and found to be 
acceptable by the States within the · 
NPDES process. No change in the 
categorization in the GEIS would be 
required. Similarly, the NPDES permit 
for a facility establishes allowable 
discharges, including biocides. The NRC 
has no indication that residual 
environmental impacts would occur as 
a result of license renewal activities at 
any nuclear plant site other than 
perhaps water use conflicts arising at 
plants with cooling ·ponds or cooling 
towers using make-up water from a 
small river with low flow. For those 
plants, this issue is Category 2. 

3. Aquatic Ecology . 
Concern. A number of comments 

regarding the ecological impact of 
cooling water withdrawal from aquatic 
bodies were received. Specific concerns 
included fish kills associated with the 
entrainment and impingement of fish 
within oncesthrough and cooling pond 
cooling systems, the use of chlorine and 
molluscicides to control mussel and · 
clam growth, and the long-term effects 
of heavy metal discharges from plants 
with copper-nickel condenser tubes. 
Another commenter noted that license 
extension affords the opportunity to 
review the intake and discharge 

configuration of plant cooling water 
systems, since the best available 
technology that is economically 
available may be different given the 
additional ·20 years ·of plant operating 
life. • . 

Response. The Commission has 
considered tho impacts of licen·se 
renewal on aquatic ecology and, in 
doing sb, has reviewed existing NPDES 
permits and other information. Based on 
this analysis, the Commission has 
concluded that these impacts are small 
with the exception that ·plants with 
once-through cooling and cooling ponds 
may have larger effects associated with 
entrainment of fish and shellfish in . 
early life stages, impingement, and heat 
shock.·Agencies responsible for existing 
permits ·are not constrained from 
reexaminlng the permit issues if they 
have reason to believe that the basis for 
their issuance is no· longer valid. The 
Commission do~s. not have authority 
under NEP.A to impose an effluent 
limitation other than those established 
in p.ermits issued pursuant to the Clean 
Water Act. The problem of the long-term 
effects of heavy metal discharges from 
plants with copper-nickel condenser 
tubes has been·found at only one plant. 
The affected condenser tubes have been 
replaced with tubing of a more 
corrosion-resistant material. 

Concern. A,commenter pointed out. 
that the issue of riparian zones should 
be addressed in the GEIS because the 
vegetation region along a water course 
can be affected by water withdrawal and 
is important in maintaining the habitat. 

Response. The NRC agrees with the 
importance of addressing the impacts of 
license renewal on the riparian habitat. 
The final GEIS provides a discussion of 
the riparian habitat as an important 
resource and the potential effects of 
consumptive water use on riparian 
zones. 

4. Groundwater Use and Quality 

Concern. Several commenters 
indicated that groundwater issues 
should be reviewed on a site-specific 
basis because of groundwater use 
conflicts (in particular, the effect on 
aquifer recharge of using surface water 
for cooling water), opportunities for 
saltwater intrusion, and concerns over· 
tritium found in wells at one site. On 
the othei: hand, a commenter requested 
that the issue of groundwater use for 
cooling tower makeup water be changed 
from Category 2 to Category 1 because 
the issue is based solely mi data from 
Ranney wells at the Grand Gulf Nuclear 
Station, where tests have shown that the 
elevation of the water plain around 
Grand Gulf is not dropping. 
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Response. Based on consideration of 
comments, the issue of groundwater use 
conflicts resulting from surface water 
withdrawals for cooling tower makeup 
water or cooling ponds is now Category 
2 for plants withdrawing surface water 
from small water bodies during low 
flow conditions. The GEIS has 
identified a potential reduction in . 
aquifer recharge as a result of competing 
water·use. These conflicts are already a 
concern at two closed-cycle nuclear 
power plants. The NRC does not agree 
that saltwater intrusion should be 
considered a Category 2 issue. When 
saltwater intrusion has been a problem, 
the major cause has been the large 
consumption of.groundwater by· 
agricultural and municipal users. 
Groundwater consumption by nuclear 
power plants is small by comparison· 
and does not contribute· significantly to 
the saltwater intrusion problem. With 
regard to traces of tritium found in the 
groundwater at one ·nuclear power 
plant, the tritium was attributed to Ii 
modification in the plant's inlet and 
discharge canal that did·not take into 
consideration a unique situation in 
topology and groundwater flow. The 
releases were minor and the situation 
has been corrected. 

Regarding the issue of. the use of . 
groundwater for cooling water makeup, 
the NRC has designated this issue as 
Category 2 even though only the Grand 
Gulf Nuclear Station is currently using 
Ranney wells to with~aw groundwater. 
This water intake does not conflict with 
other groundwater uses in. the area. It is_ 
not possible to predict whether or not 
water use conflicts will 'occur at the 
Grand Gulf facility in the future. It is 
also not possible to determine the 
significance of the environmental 
impacts associated with Ranney well 
use at other nuclear plants that may 
choose to ado.pt this method in the 
future. · 

5. Terrestrial Ecology 
Concern. Several commenters 

recommended that the issue of bird 
mortality resulting from collisions with 
transmission lines, towers, or cooling 
towers be characterized as a Category 2 
issue. Such a characterization would 
provide for a review of mitigation at 
those plants with cooling towers that do 
not have illumination and for power 
plant transmission lines that transect 
major flyways or that cross wetlands 
used by large concentrations of birds. 

Response. The NRC does not agree 
with this recommendation. The GEIS 
cites several studies that conclude that 
bird mortalities resulting from collision 
with transmission lines, towers, or 
cooling towers are not significantly 
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reducing bird populations. Mitigation 
measures in place, such as safety lights, 
were found adequate and additional 
measures were not warranted. 
Therefore, the-issue remains a Category 
1 issue because refurbishment will not 
involve construction of any additional 
transmission lines or natural draft 
cooling--tewers. 

Concern. One commenter expressed . 
concern that the GEIS analysis of land 
use did not adequately encompass the 
impact of onsite spent fuel storage on 
land use and that the Category 1 finding 
is questionable. A specific concern was 
the potential need for the construction 
of additional spent fuel storage facilities 
associated with the license renewal 
term, along with their associated 
impacts on the terrestrial environment. 

Response. The NRC does not agree 
that .there is a need to change the 
Category 1 determination for onsite land · 
use. Wast~ management operations 
could require the construction of 
additional storage facilities and thus 
advers~ly affect land use and terrestrial 
ecology. However, experience·has 
shown that the land requirements 
would be relatively small (less than· 9 
acres), impacts to land use and 
terrestrial ecology would also be 
relatively small, and the land that may 
be used is already possessed by the 
applicant; thus, its basic use would not 
be altered. Onsite land use. is Category 
1. Terrestrial ecology with disturbance 
of sensitive habitat is-treated as a 
separate issue and is category 2. 

6. Human Health 
Concern. In the huma:n health section 

of tlie GEIS, the radiological impacts of 
plant refurbishment and continued 
operations during the license renewal 
term .to workers and the general public 
were examined. Several commenters 
indicated that it was inappropriate to 
compare·the radiation exposures 
associated with license renewal to 
natural background levels. These 
commenters believed that the 
appropriate ·argument should be.that the 
risks associated with the additional 
exposures are so small that no 
additjonal mitigative measures are 
required. 

Response. The NRC agrees that the 
assessment of radiation exposure should 
not be simp}y a comparison with 
background radiation. In response to 
comments on the draft generic 
environmental impact statement and the 
proposed rule, the standard defining a 
small radiological impact has changed 
from a comparison with background 
radiation to sustained compliance. with 
the dose and release limits applicable to 
the various stages of the fuel cycle. This 

change is appropriate and strengthens 
the criterion used to define a small 
environmental impact for the reasons 
that follow. The Atomic Energy Act 
requires the Nuclear Regulatory 
Commission to promulgate, inspect and 
enforce standards that provide an 
adequate level of protection of the 
public health and safety and the· 
environment. The implementation of 
these regulatory programs provides a 
margin-of safety. A.review of the 
regulatory requirements and the · 
performance of facilities provides the 
bases to project continuation of 
performance within regulatory 
standards. For the purposes of assessing 
radiological impacts,.the Commission 
has concluded that impacts are of small 
signifi~ce if doses to individuals and 
releases do not exceed the permissible 
levels in the Commission's regulations. 

With respect to whether additional 
mitigative measures are required, it 
should be noted that in 10 CF,R parts 20 
and 50 there are provisions that 
radiological impacts.associated with 
plant operation be reduced to levels as 
low as reasonably achievable (ALARA). 

Concern. Several commenters · 
indicated that the GEIS needs a broader 
treatment of uncertainty as it relates to 
human health issues. 

Response. The NRC agrees that there 
is considerable uncertainty associated 
with health effects, especially at low 
occupational and public dose levels, 
and particularly with ·respect to · 
electromagnetic fields. Health effect 
estimates from radiation exposures are · 
based on the best scientific evidence 

· available en:d are considered to be · 
conservative estimates·. Several sections 
of the GEIS have been expanded to more 
thoroughly explain how predicted 
impacts could be affected by changes in 
scientific information or standards. 

Concern. ·One commenter indicated 
that, in the·GEIS and the proposed rule, 
risk coefficients should have been used 
for chemicals and radiation to obtain 
upper bound risk estimates of cancer 
incidence. 

Response. The NRC does not agree 
with this comment.· In making 
comparisons of alternatives, 
comparisons of the central or best 
estimates of impacts are consistent with· 
NEPA requirements because they 
provide the fairest determination. The 
GEIS is written using current, 
Commission-approved risk estimators. 
· Concern. Two commenters expressed 
concern regarding the GEIS conclusion 
that the impact of radiation. exposure to . 
the public is small, citing a study done 
by the Massachusetts Department of 
Public Health (MDPH). This study 
concluded that adults who live within 
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1 O miles of the Pilgrim Nuclear· Power 
Plant have a risk of contracting 
leukemia four times greater than other 
individuals. 

Response. The NRC staff reviewed the 
MDHP study and compared it with 
various other studies. The results of the 
study have been contradicted by a 
National Cancer Institute (NCI) study 
entitled "Cancer in Populations Living 
Near Nuclear Facilities" (July 1990). 
The NCI ·study, which included the 
Pilgrim plant in its analysis, found no 
reason to suggest that nuclear facilities 
may be linked causally with excess 
deaths from leukemia or from other 
cancers. The findings of the NCI study 
are consistent with the findings of 
several similar epidemiological· studies 
in foreign countries and with the latest 
conclusions of 11xpert bodies such as the 
National Research Council's Committee 
on.the Biological Effects oflonizing 
Radiation. The NRC continues to base 
its assessment of the:health. effects of 
ionizing radiation on the overall body of 

· scientific knowledge and on the 
recommendations of expert groups. 

7. Socioeconomics 
Concern. A commenter concerned 

with historic preservation pointed out 
that this issue must be addressed 
tlirough compliance with the National 
Historic Preservation Act (NHP A) and 
cannot be resolved generically. 

Response. The NRC agrees with this 
comment. Historical. and archaeological 
impac;ts have been changed from a 
Category 1 to a Category 2 issue (that is,, 
it must be evaluated site-specifically). 
Consultation with State historical 
. preservation offices and other 
Government agencies, as required by 
NHP A, must be :undertaken to · 
determine whether protected historical 
or archaeological resources are in areas 
that might be disturbed during 
refurbishment activities and operation 
during the renewal period. 

Concern. Several commenters 
indicated that transportation .issues . 
associated with refurbishment activities 
should be changed from Category 3 to 
Category 2 because the impacts will be 
insignificant in the majority of cases. 
One recommendation was to use a level 
·of service (LOS) determination for 
specific plants as the bounding 
criterion. The analysis would require . 
that LOS be determined for that·part of 
the refurbishment period during which 
traffic not related to the plant is 
expected to be the heaviest. Another 
recommendation was to establish 
·bounding criteria based.on past major 
routine outages. 

Response. The NRC agrees that use of 
the LOS approach·may prove to be . 
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acceptable. Transportation still must be 
reviewed on a plant-specific basis, that 
is, it is a Category 2 issue (based on the 
revised definition). 

Concern. There were 
recommendations to make the housing 
impacts during refurbishment a 
Category 1 issue instead of Categciry 2. 
One commenter noted that the 
construction period data used in the 
analysis appears to overestimate the 
impact on housing. 

Response. The NRC does not agree 
that this should be a Category 1 issue. 
Although negligible housing impacts are 
anticipated for most license renewals, 
significant housing impacts have 
occurred during a periodic plant outage . 
at one of the case plants stu9-ied for the 
analysis. This issue is now a Category 2 
issu~ because moderate and large 
impacts on housing are possible 
depending on local conditions (e:g., 
areas with extremely slow population 
growth or. areas with growth control 
measures that limit hqusing 
development). 

8. The Uranium Fuel Cycle and Solid 
Waste Management 

Concern. Wide-ranging concerns were 
expressed in the comments on the 
proposed rule and the draft GEIS about 
the treatment of storage and disposal of 
low-level waste (LLW), mixed waste, 
spent fuel, _nonradiological waste, and 
the transportation of fuel and waste to 
and from nuclear power plants as a 
consequence of license renewal. 
Concern was expressed about the 
uncertain availability of disposal 
facilities for LLW,mixed waste, and 
spent fuel; the prospect ·or generation 
and onsite storage of an additional 20 
years output of waste; and the resulting 
pressure that.would be put on th~ States 
to provide LLW disposal facilities. 
Various commenters expressed concern 
about the adequacy of the treatment of 
the cost of waste management and the 
implications for the economic viability 
of license renewal. Numerous comments 
were provided on updating and 
clarifying data on waste management 
presented in the draft GEIS. Finally, 
various questions were raised-about the 
applicability of Table S-3 (10 CFR 51.51 
Uranium fuel cycle environmental 
data-Table S-3,-Table of Uranium Fuel 
Cycle Environmenta_l Data) to the 
management of waste generated as a 
result of license renewal. 

With regard to spent fuel, several 
commenters expressed concern that dry 
cask storage is not a proven technology 
and that onsite storage of spent fuel 
from an additional 20 years of plant 
operation will present environmental 
and safety problems. Therefore, onsite 

storage of spent fuel should be 
considered on a site-specific basis 
within a plant license renewal°review. 

Response. The Commission 
acknowledges that there is uncertainty 
in the schedule of availability of 
disposal facilities for LLW, mixed 
waste, and spent fuel. However, the 
Commission believes that there is 
sufficient understanding of and 
experience with the storage ofLLW, 
mixed waste, and spent fuel to conclude 
that the waste generated at any plant as 
a result of license renewal can be stored 
safely and without significant 
environmental impacts before 
permanent disposal. In addition, the 
Commission concluded that the 
classification of storage and ultimate 
disposal as a Category 1 issue is 
appropriate because States are 
proceeding, albeit slowly, with the 
development of new disposal facilities; 
LLW and mixed waste have been and 
can be safely stored at reactor sites until 
new disposal capacity becomes 
available. Analyses to support this 
conclusion are presented in _Chapter 6 of 
the final GEIS (NUREG-1437). The 
following summary of the responses to 
comments emphasizes the main features 
of these analyses. 

In the-draft GEIS, the environmental 
data in Table S-3 were discussed with 
respect to applicability during the 
license renewal period and 
supplemented with an analysis of the 
radiological release and dose 
commitment data for radon"222 and 
technetium-99. The proposed rule 
would have had this discussion apply to 
each plant at the time of its review for 

'license.renewal. 
Further, in the draft GEIS, Chapter 6, 

"Solid Waste Management," covered the 
generation ofLLW, mixed waste, spent 
fuel, and nonradiological waste as a 
result of license renewal; the 
transportation of the radiological waste; 
and the environmental impacts of waste 
management, including storage and 
disposal. The findings that were to have 
been codified in the rule were that, for 
noruadiolcigical waste, mixed waste, 
spent fuel, and transportation, the 
enviro:ilmental impacts are of small 
significance and that the analysis in the 
GEIS applies to each plant (Category 1). 
For LLW, th·e finding that would have 
been codified in the rule was that, if an 
applicant does not have access to a low­
level radioactive waste disposal facility 
through a low-level waste compact or an 
unaffiliated State, the applicant must 
present plans for interim waste storage 
with an assessment of potential 
ecological habitat destruction caused by 
construction activities (Category 2). 

51-SC-87 

In response to the questions about the · 
applicability of Table S-3 to the 
management of waste associated with 
license renewal and to the various 
comments challenging the treatment of 
the several forms bf waste in the draft · 
GEIS and in the proposed rule, the 
discussion of Table S-3 has been moved 
from Section 4.8 of the draft GEIS to 
Chapter 6 of the .final GEIS in order to 
provide a more integrated assessment of 
the environmental impacts associated 
with waste management as· a 
consequence of license renewal. Also in · 
response to various comments, the 
discussion of Table S-3 and of each of 
the types of waste has been expanded. 

Supplemental data are presented in 
Chapter 6 cif the final GEIS in order to 
extend the coverage of the 
environmental impacts of the uranium 
fuel cycle presented in the current Table 
S-3 and of transportation of radioactive 
waste presented in the current Table S-
4 to radon-222, technetium-99, higher 
fuel enrichment, and highe·r fuel 
burnup. In part, the current Table S-3 
and the data supplementing it cover 
environmental impacts of: 

(1) Onsite storage of spent fuel 
assemblies in pools for 10 years, 
packaging and transportation to a 

. Federal repository, and permanent 
disposal; and· · 

(2) Short-term storage onsite of LLW, 
packaging and transportation to a land­
burial facility, and permanent disposal. 

The following conclusions have been 
drawn with regard to the environmental 
impacts associated with the ura11ium 
fuel cycle. 

The radiological and nonradiological 
environmental impacts of the uranium 
fuel cycle have been reviewed. The 
review included a discussion of the 
values presented in Table S-3, an 
assessment of the release and impact of 
222Rn and of 9 9Tc, and· a review of the 
regulatory standards and experience of 
fuel cycle facilities. For the purposA of 
assessing the radiological impacts of 
license renewal the Commission uses 
the standard that the impacts are of 
small significance if doses and releases 
do not exceed permissible levels in the 
Commission's regulations:-Given the · 
available information regarding· the 
compliance of fuel cycle facilities with 
applicable regulatory requirements, the 
Commission has concluded that, other 
than for the disposal of spent fuel and 
high~level waste, these impacts on 
individuals from radioactive gaseous 
and liquid releases will remain at or 
below the Commissio.l).'s regulatory 
limits. Accordingly, the Commission 
concludes that offsite radiological · 
impacts of the fuel cycle (individual 
effects from other than the disposal of 
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spent fuel and high-level waste) are 
small. ALARA efforts will continue to 
apply to fuel cycle activities. This is a 
Category 1 issue. 

The radiological impacts of the 
uranium fuel cycle on human 
populations over time (collective 

. effects) have been considered within the 
framework of Table S-3. The 100 year 
environmental dose commitment to the 
U.S. population from the fuel cycle, 
high level waste and spent fuel disposal 
excepted, is calculated to be about 
14,800 man-rem, or 12 cancer fatalities, 
for each additional 20 year power 
reactor operating term. Much of this, 
especially the contribution of radon 
releases from mines and tailing·piles, 
consists of tiny doses summed over 
large populations. This same dose 
calculation can theoretically be 
extended to include many_tiny doses 
over additional thousands of years as 
well as doses outside the U.S. The result 
of such a calculation would be 
thousands of cancer fatalities from the 
fuel cycle, but this result assumes that 
even tiny doses have some statistical 
adverse health .effect which will not 
ever be mitigated (for example no cancer 
cure in ·the next thousand years), and 
that these dose projections over 
thousands of years are meaniµgful. 
However these assumptions are 
questionable. In particular, science 
cannot rule out the possibility that there 
will be no cancer fatalities from these 
tiny doses. For perspective, the doses 
are very small fractions of regulatory 
limits, and even smaller fractions of 
natural background exposure to the 
same populations.- No standards exist 
that can be used to reach a conclusion 
as to the significance of the magnitude 
of the collective radiological effects. 
Nevertheless, some judgement as to the 
regulatory ·NEPA implication of this 
issue should be made and it makes no 
sense to repeat the same judgement in 
every case. The Commission concludes 
that these impacts are acceptable in that 
these impacts would not be sufficiently 
large to require tho NEPA conclusion, 
for any plant, that the option of 
extended operation un9-er 10 CFR part 
54 should be eliminated. Accordingly, 
while the Commission has not assigned 
a single level of significance for the 
collective effects of the fuel cycle, this 
issue is considered Category 1. For other 
Category 1 issues, the impacts will be 
considered at the individual renewal 
stage as a means of judging th!) total 
impact of an individual license renewal 
decision. However, the Commission has 
already judged the impact of collective 
effects of the fuel cycle as part of this 
rule. 

There are no current regulatory limits 
for off-site releases of radionuclides for 
the current candidate repository site. 
However if we assume that limits are 
developed along the lines of the 1995 
National Academ)' of Sciences (NAS) 
report, and that in accordance with the 
Commission's Waste Confidence 
Decision, a repository can and likely 
will be developed at some site which 
will comply with such limits, peak 
doses to virtually all individuals will be 
100 millirem per year or less. However, 
while the Commission has reasonable 
confidence that these assumptions will 
prove correct there is considerable 
uncertainty since the limits are yet to be 
developed, no repository application 
has been completed or reviewed, and 
uncertainty is inherent in the models 
used to evaluate possible pathways to 
the human environment. The National 
Academy report indicated that 100 
millirem per year should be considered 
as a starting point for limits for 
individual doses, but notes that some 
measure of consensus exists among 
national and international bodies that 
the limits should be a fraction of the 100 
millirem per year. The lifetime 
individual risk from 100 millirem per 
year dose limit is about 3x10-3. Doses 
to populations from disposal cannot 
now (or possibly ever) be estimated 
without very great uncertainty. 
Estimating cumulative doses to . 
populations over thousands of years is 
more problei:µatic. The likelihood and 
consequences of events that could 
seriously compromise the integrity of a 
deep geologic repository were evaluated 
by the Department of Energy in the 
"Final Environmental Impact Statement: 
Management of Commercially 
Generated Radioactive Waste," October 
1980. The evaluation estimated the 70-
year whole-body dose commitment to 
the maximum individual and to the 
regional population resulting from 
several modes of breaching a reference 
repository in the year of closure, after 
1,000 years; after 100,000 years, and 
after 100,000,000 years. The release 
scenarios covered a wide range of 
consequences from the limited 
consequences of humans accidentally 
drilling into a waste package in the 
repository to the catastrophic release of . 
the repository inventory by a direct 
meteor strike. Subsequently, the NRC 
and other Federal agencies have 
expended considerable effort to develop 
models for the design and for the 
licensing of a high level waste 
repository, especially for the candidate 
repository at Yucca Mountain. More 
·meaningful estimates of doses to 
population may be possible in the future 
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as more is understood about the 
performance of the proposed Yucca 
Mountain repository. Such estimates 
would involve very great uncertainty, 
especially with respect to cumulative 
population doses over thousands of 
years. The standard proposed by the 
NAS is a limit on maximum individual 
dose. The relationship of potential new 
regulatory requirements, based on the 
NAS report, and cumulative population 
impacts has not beeii determined, 
although the report articulates the view 
that protection of individuals will 
adequately protect the population for a 
repository at Yucca Mountain. However, 
EPA's generic repository· standards in 40 
CFR part 191 generally provide an 
indication of the order of magnitude of 
cumulative risk to population that could 
result from the licensing of a Yucca 
Mountain repository, assuming the 
ultimate standards will be within the 
range of standards now under 
consideration. The standard in 40 CFR 
part 191 protects the population by 
imposing "containment requirements" 
that limit the cumulative amount of 
radioactive material released over 
10,000 years. ·The cumulative release 
limits are based on EPA's population 
impact goal of 1,000 premature cancer 
deaths world-wide for a 100,000 metric. 
tonne (MTHM) repository. · 

Nevertheless, despite all the . 
uncertainty surrounding the effects of 
the disposal of spent fuel and high-level 
waste, some judgement as to the 
regulatory NEPA implications of these 
matters should be made and it makes no 
sense to repeat the same judgement in 
every case. Even taking the uncertainties 
into account, the .Commission concludes 
that these _impacts are acceptable in that 
these impacts would not be sufficiently 
large to require the NEPA conclusion, 
for any plant, that the option of 
extended operation under 10 CFR part 
54 should be eliminated. Accordingly, 
while the Commission has not assigned 
a single level of significance for the 
impacts of spent fuel and high-level 
waste disposal, this issue is considered 
Category 1. Excepting tho collective 
effects previously discussed, for other 
Category 1 issues, the impacts will be 
considered at the individual renewal 
stage as a means of judging the total 
impact of an .individual license renewal 
decision. However, the Commission has 
already judged the impacts of high level 
waste disposal as J:)art of this rule. 

With respect to the nonradiological 
impact of the uranium fuel cycle, data 
concerning land requirements, water 
requirements, the use of fossil fuel, 
gaseous effluent, liquid effluent, and 
tailings solutions and solids, all listed in 
T<1ble S-3, have been reviewed to 
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determine the significance of the 
environmental impacts of a power 
reactor operating an additional 20 years. 
The nonradiological impacts 
attributable to the relicensing of an 
individual power reactor are found to be 
of small significance. License renewal of 
an individual plant is soindirectly 
connected to the operation of fuel cycle 
facilities that it is meaningless to 
address the mitigation of impacts 
identified above. This is a Category 1 
issue. · 

Table S-3 does not take into account 
long-term onsite storage ofLLW, mixed 
waste, and storage of spent fuel 
assemblies onsite for longer than 10 
years, nor does it take into account 
impacts from mixed waste disposal. The 
environmental iinpa~ts of these aspects 
of onsite storage are also addressed in 
Chapter 6 of the final GEIS and the . 
findings are included in the final rule in 
Table B-1 of appendix B to 10 CFR part 
51. 

Chapter 6 of the GEIS discusses the 
impacts of off site disposal of LLW and 
mixed waste and concludes that impacts 
will be small. The conclusion that 
impacts will be small is based on the 
regulations and regulatory programs in 
place (e.g., 10 CFR part 61 for LLW and 
40 CFR parts 261,264, and 268 for 
hazardous waste), experience with 
existing sites, and.the expectation that 
NRC, EPA, and the States will ensure 
that disposal will occur in compliance 
with the applicable regulations. 

The Low-Level Radioactive Waste 
Policy Act of 1980 (LLRWPA) made the 
States responsible for the disposal of 
commercially generated LLW. At 
present, 9 compacts have been formed, 
representing 42 States. The Texas 
Compact (Texas, Maine, and Vermont) 
is pending before the u;s. Congress. 

New LLW disposal facilities in the 
host States of California, North Carolina, 
and Texas are forecast to be operational 
between 1997 and 1998. Facilities in the 
host States of Connecticut, Illinois, 
Massachusetts, Nebraska, New Jersey, 
Pennsylvania, and New York are 
scheduled for operation between 1999 
and 2002. Envirocare, in Utah, takes 
limited types of waste from certain 
generators. 

There are uncertainties in the 
licensing process and in the length of 
time needed to resolve technical issues, 
but in NRC's view there are no 
unsolvable technical issues that will 
inevitably preclude successful 
development of new sites or other off­
site disposal capacity for LLW by the 
time they will be needed. For example, 
in California, the proposed Ward Valley 
LLW disposal facility was unexpectedly 
delayed by .the need to resolve technical 

issues raised by several scientists 
independent of the project after the 
license was issued. These issues were 
recently reviewed and largely resolved 
by an independent review group. In 
North Carolina, Texas, and Nebraska, 
the license application review period 
has been longer than is required by the 
LLRWPA, but progress continues to be 
made. 

The State's LLW responsibilities 
include providing disposal capacity for 
mixed LLW. Mixed waste disposal 
facility developers face the same types 
of challenges as LLW site developers 
plus difficulties with dual regulation 
and small volumes. However, in NRC's 
view there are no technical reasons why 
·offsite disposal capacity for all types of. 
mixed waste should not become 
available when needed; NRC and EPA 
have developed guidance on the siting 
of mixed waste disposal facilities as 
well as a conceptual design for a mixed 
waste· disposal facility. A disposal 
facility for certain types of mixed waste 
is operated by.Envirocare in Utah. States 
have begun discussions with DOE about 
accepting commercial mixed waste for 
treatment and disposal at DOE facilities. 
Although these discussions have yet to 
.result in DOE accepting commercial 
. mixed waste at DOE facilities, it appears 
that progress is being made toward 
DOE's eventual acc_eptance of some 
portion of commercial mfaed waste ot 
its facilities. 

While the NRC understands that there 
have been delays and that uncertainties 
exist such as those just discussed, the 
Commission concludes that there is 
reasonable assurance that sufficient 
LLW and mixed LLW disposal capacity 
will be made available when needed so 
that facilities can be decommissioned 
consistent with NRC decommissioning 
requirements. This conclusion, coupled 
with the expected s~all impacts from 
both storage and disposal justify 
classification of LLW and mixed waste 
disposal as Category 1 issues. 

The GEIS addr:esses the matter of 
extended onsite storage of both LLW 
and mixed waste from refurbishment 
and operations for a renewal period of 
up to 20 years. Summary data are 
provided and radiological and 
nonradiological environmental impacts 
are addressed. The analysis considers: 

(1) The volumes ofLLW and mixed 
waste that may be generated from 
license renewal; 

(2) Specific requirements under the 
existing regulatory framework; 

(3) The effectiveness of the 
regulations in maintaining low average 
doses to members of the public and to 
workers; and 
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(4) Nonradiological impacts, 
including land use, fugitive dust, air 
quality, erosion, sedimentation, and 
disturbance of ecosystems. 

In addition, under 10 CFR 50.59, 
licensees are allowed to make changes 
to their facilities as discussed in the 
final safety analysis report without NRC 

· permission if the evaluation indicates 
that a change in the technical 
specifications is not required or that an 
unreviewed safety question does nc:it 
exist. Licensees would have to ensure 
that any new LLW activities would not 
represent an unreviewed safety question 
for routine operations or for conditions 
that might arise from potential 
accidents. Both onsite artd offsite 
impacts would have to be considered. If 
a LLW or mixed waste activity fails 
either of the two tests in 10 CFR 50.59, 
a license amendment is required. 
Subject to the two possible review 
requirements just noted, the · 
Commission finds that continued onsite 
storage of both LLW and mixed waste 
resulting from license renewal will have 
small environmental impacts and will 
require no further review within the· 
license renewal proceeding. 

The GEIS addresses extended onsite 
storage of spent fuel during a renewal 
period of up to 20 years. l'he . 
Commission has studied the safety and 
environmental effects of the temporary. 
storage of spent fuel after cessation· of 
reactor operation and hos published a 
generic determination of no significant 
environmental impact (10 CFR 51.23). 
The environmental data on storing spent 
fuel onsite in a fuel pool for 10 years 
before shipping for offsite disposal have 
been assessed and reported in NUREG-
0116, "The Environmental Survey of the 
Reprocessing and Waste Management 
Portions of the LWR Fuel Cycle" 
(October 1976), and published in the 
Commission's regulations (10 CFR 
51.51). Environmental assessments (EA) 
for expanding the fuel pool storage 
capacity have been conducted for 
numerous plants. In each case, a finding 
ofno significant environmental impact 
was reached. 

Radioactive exposures, waste 
generation, and releases were evaluated 
and found to be small. The only 
nonradiological effluent from waste 
storage is additional heat from the plant 
that was found to have a negligible 
effect on the environment. Accidents 
were evaluated and were found to have 
insignificant effects on the environment. 
Dry cask storage at an independent 
spent fuel storage installation (ISFSI) is 
another technology used to store under 
a general license. The environmental 
impacts of allowing onsite dry cask 
storage under a general license were 
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assessed in an EA and found to be 
insignificant. Further, the Commission 
has conducted EAs for seven specific 
licensed ISFSis and has reached a 
finding of no significant environmental 
impact for each site. Each EA addressed 
the impacts of construction, use, and 
decommissioning. Potential impacts 
that were assessed include radiological 
impacts, land use, terrestrial resources, 
water use, aquatic resources, noise, air 
quality, socioeconomics, radiological 
impacts during construction and routine 
operation, and radiological impacts of 
off-normal events and accidents. Trends 
in onsite spent fuel storage capacity and 
the volume of spent fuel that will be 
generated during an additional 20 years 
of operation are considered in the GEIS. 
Spent fuel storage capacity requirements 
can be adequately .met by ISFSis 
without significant environmental 
impacts. The environmental impacts of 
onsite storage of spent fuel at all plants 
have .. been adequately assessed in the 
·GEIS for the purposes of an 
environmental review and agency 
decision on renewal of an operating 
license; thus, no further review within 
the license renewal proceeding is 
required. This provision is relative to 
the license renewal decision and does 
not alter existing Commission licensing 
requirements specific to on-site storage 
of spent fuel. 

The environmental impacts from the 
transportation of fuel and waste 
attributable to license renewal are found· 
to be small when they are within the 
range of impacts of.parameters 
identified in .Table S-4. The estimated 
radiological effects are within regulatory 
standards. The nonradiological impacts 
are those from periodic shipments of 
fuel and waste by individual trucks or 
rail cars and thus would result in 
infrequent and. localized minor 
contributions to traffic density. 
Programs designedto further reduce 
risk, which are already in place, provide 
for adequate mitigation. Recent, ongoing 
efforts by the Department of Energy to 
study the impacts of waste 
transportation in the context of the 
multi-purpose canister (see, 60 FR 
45147, August 30, 1995) suggest that 
there may be unresolved issues 
regarding the magnitude of cumulative 
impacts from the use of a single rail line 
or truck route in the vicinity of the 
repository to carry all spent fuel from all 
plants. Accordingly, NRC declines to 
reach a Category l conclusion on this 
issue at this time. Table S-4 should 
contii'.iue to be the basis for case-by-case 
evaluation of transportation impacts of 
fuel and waste until such time as a 
detailed analysis of the environmental· 

impacts of transportation to the 
proposed repository at Yucca Mountain 
becomes available. 

9. Accidents 

Concern. Several commenters 
expressed concerns regarding the 
appropriateness of the severe accident 
determination in the GEIS and with the · 
treatment of severe accident mitigation 
design alternatives (SAMDAs) for 
license renewal. A group of commenters 
identified areas of concern that they 
believe justify severe accidents being 
classified as a Category 3 issue. The 
areas included seismic risks to nuclear· 
power plants and site-specific 
evacuation risks. Several commenters 
questioned whether the analyses of the 
environmental impacts of accidents 
were adequate to make a Category 1 
determination for the issue of severe 
accidents. The contention is that a 
bounding analysis would be established 
only if plant-specific analyses were 
performed for every plant, which was 
not the case. Instead, the GEIS analysis 
made use of a single generic source term 
for each of the two plant types. 
. Response. The Commission believes 
that its analysis of the impacts of severe 
accidents is appropriate. The GEIS 
provides an analysis of the 
consequences of severe accidents for 
each site in the country. The analysis 
adopts standard assumptions about each 
site for parameters such as evacuation 
speeds and distances traveled, and uses 
site-specific estima~es for parameters 
such as population distribution and 
meteorological conditions. These latter 
two factors were used to evaluate the 
exposure indices for these analyses. The 
methods used result in predictions of 
risk that are adequate to illustrate the 
general magnitude and types of risks 
that may occur from reactor accidents. 
Regarding site-evacuation risk, the 
radiological risk to persons as they 
evacuate is taken into account within 
the individual plant risk assessments 
that form the basis for the GEIS. In 
addition, 10 CFR Part 50 requires that 
licensees maintain up-to-date 
emergency plans. This requirement will 
apply in the license renewal term as 
well as in the current licensing term. 

As was done in the GEIS analysis, .the 
use of generic source terms (one set for 
PWRs and another for BWRs) is 
consistent with the past practice that 
has been used and accepted by the NRC 
for individual plant Final 
Environmental Impact Statements 
(FEISs). The purpose of the source.term 
discussion in the GEIS is to describe 
whether or not new information on 
source terms developed after the 
completion of the most recent FEISs 
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indicates that the source terms used in 
the past under-predict environmental 
consequences. The NRC has concluded 
that analysis of the new source term 
information developed over the past 10 
years indicates that the expected 
frequency and amounts of radioactive 
release under severe accident conditions 
are Jess than that predicted using the 
generic source terms. A summary of the 
evolution of this research is provided in 
NUREG-1150, "Severe Accident Risks: 
An Assessment for Five U.S. Nuclear 

· Power Plants" (December 1990), and its 
supporting documentation: Thus, the 
analyses performed for the GEIS 
represent adequate, plant-specific 
estimates of the impacts from severe 
accidents that would generally over­
predict, rather than under-predict; 
environmental consequences. Therefore, 
the GEIS analysis of the impacts of 
severe accidents for license renewal is 
retained and is considered applicable to 
all plants. 

Based on an evaluation of the 
comments, the Commission has 
reconsidered its previous conclusion in 
the draft GEIS concerning site-specific 
consideration of severe accident 
mitigation. The Commission has 
determined that a site-specific 
consideration of alternatives to mitigate 
severe accidents will be required at the 
time of license renewal unless a 
previous consideration of such 
alternatives regarding plant operation 
has been included in a final 
environmental impact statement or a 
related supplement. Because the.third 
criterion required to make a Category 1 
designation for an issue requires a 
generic consideration of mitigation, the 
issue of severe accidents must be 
reclassified as a Category 2 issue that 
requires a consideration of severe 
accident mitigation alternatives, 
provided this consideration has not 
already been completed. The 
Commission's reconsideration of the 
issue of severe accident mitigation for 
license renewal is based on the 
Commission's NEPA regulations that 
require a consideration· of mitigation 
alternatives in its environmental impact 
statements (EISs) and supplements to 
EISs; as well as a previous court 
decision that required a review of severe 
mitigation alternatives (referred to as 
SAMDAs) at the operating license stage. 
See, Limerick Ecology Action v. NRG, 
869 F.2d 719 (3d Cir. 1989). 

Although the Commission has 
considered containment improvements 
for all plants pursuant to its · · 
Containment Performance Improvement 
(CPI) program, which identified · 
potential containment improvements for 
site-specific consideration by licensees, 
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and the Commission has additional 
ongoi_ng regulatory programs whereby 
licensees search for individual plant · 
vulnerabilities to severe accidents and 
consider cost-beneficial improvements, 
these programs have not yet been 
completed. Therefore, a conclusion that 
severe accident mitigation has been 
generically considered for license 
renewal is premature. . 

The Commission believes it unlikely 
that any site-specific ccinsideratiori of 
seveie accident mitigation alternatives 
for license renewal will.identify major 
plant design changes or modifications 
that will ·prove to be cost-beneficial for 

. reducing severe acc.ident frequency or. 
consequences. This Commission 
expectation regarding severe accident 
mitigation improvements is based on 
the analyses performed to date that are 
discussed below. 

The Commission's CPI program 
examined each of the five U.S. 
containment types to determine 
potential failure modes, potential plant. 
improvements, and the cost­
effectivenesses of such improvements. 
As a result of this program, only a few 
containment improvements were found· 
to be potentially beneficial and were 
either identified for further NRC 
research or for individual licensee 
evaluation; 

In response to the Limerick decision, 
an NRC staff consideration of SAMDAs 
was specifically included in the Final 
Environmental Impact Statement for the 
Limerick 1 and 2 and Comanche Peak 1 
and 2 operating license reviews, and in 
the Watts Bar Supplemental Final 
·Environmental Statement for an 
operating license. The alternatiyes 
evaluated in these analyses included the 
items previously evaluated as part of the 
CPI Program, as·well as improvements 
identified through other risk studies and 
analyses. No physical plant 
modifications were found to be cost­
beneficial in any of these severe 
accident mitigation considerations. 
Only plant procedural changes were 
identified as being cost-beneficial. 
Furthermore, the Limerick analysis was 
for a high-population site. Because risk 
is generally proportional to the 
population around a plant, this analysis 
suggests that other sites are unlikely to 
identify significant plant modifications 
that are cost-beneficial. 

Additionally, each licensee is 
performing an individual plant 
examination (IPE) to look for plant 
vulnerabilities to internally initiated 
events and a separate IPE for externally 
initiated events (IPEEE). The licensees 
were requested to report their results to 
the Commission. Seventy-eight IPE 
submittals were received and seventy-

five IPEEE submittals will be received, 
covering all operating plants.in the 
United States. These examinations 

-consider potential i_mprovements to 
reduce the frequency or consequences of 
severe accidents oh a plant-specific 
basis and essentially constitute a broad 
search for severe accident mitigation 
alternatives. The NRC staff is 
conducting a process review of each 
plant-specific IPE submittal and IPEEE 
submittal. To date, all IPE submittals 
have received a preliminary review by 
the NRC with 46 out of 78 completed; 
for the IPEEE submittals, 24 of the 75 
are under review. These IPEs have 
resulted in a number of plant procedural 
or programmatic improvements and 
some plant modifications that will 
further reduce the risk of severe 
accidents. 

In conclusion, the GEIS analysis of 
severe accident consequences and risk 
is adequate, and additional plant­
specific analysis of these impacts is not 
required. However, because the ongoing 
regulatory program related to severe 
accident mitigation (i.e., !PE and IPEEE) 
has not been· completed for all plants 
and consideration of severe accident 
mitigation alternatives has not been 
included in an EIS or supplemental EIS 
related to plant operations for all plants, 
a site-specific consideration of severe 
accident mitigation alternatives is 
required at license renewal for those 
plants for which this consideration has 
not been performed. The Commission 
expects that if these reviews identify 
any changes as being cost beneficial, 
such changes generally would be 
procedural and ·programmatic fixes, 
with any hardware changes being only 
minor in nature and few in number. 
NRC staff considerations of severe 
accident mitigation alternatives have 
already been completed and included in 
an EIS or supplemental EIS for 
Limerick, Comanche Peak, and Watts 
Bar. Therefore, severe accident 
mitigation alternatives need not be 
reconsidered for these plants for license 
renewal. 

Based on the fact that a generic 
consideration of mitigation is not 
performed in the GEIS, a Category 1 
designation for severe accidents cannot 
be made. Therefore, the Commission has 
reclassified severe accidents as a 
Category 2 issue, requiring only that 
alternatives to mitigate severe accidents 
be considered for those plants that have 
not included such a consideration in a 
previous EIS or supplemental EIS. The 
Commission notes that upon completion 
of its IPE/IPEEE program, it may review 
the issue of severe accident mitigation 
for license.renewal and consider, by 
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separate rulemaking, reclassifying 
severe accidents as a Category 1 issue. 

The Commission does not intend to 
prescribe by rule the scope of-an 
acceptable consideration of severe 
accident mitigation alternatives for 
license renewal nor .does it intend to 
mandate consideration of alternatives 
identical to those evaluated previously. 
In general, the Commission expects that 
significant efficiency can be gained by 
using site-specific IPE and IPEEE results 
in the consideration of severe accident 
mitigation alternatives. The IPEs and 
IPEEEs are essentially site-specific PRAs · 
that identify probabilities of core 
damage (Level 1 PRA) and include 
assessments of containment 
performance under severe accident 
conditions that identify probabilities of 
fission product releases (Level 2 ). As 
discussed in Generic Letter 88-20, 
"Individual Plant Examination for 
Severe Accident Vulnerabilities" 
(November 23, 1988), one of the 
important goals of the IPE and IPEEE 
was to reduce the overall probabilities 
of core damage and fission product 
releases as·necessai'y by modifying 
hardware and procedures to help 
prevent or mitigate severe accjdents. 

Although Level 3 PRAs have been 
used in SAMOA analyses to generate 
site-specific off site dose ~stimates so 
that the cost-benefit of mitigation 
alternatives could be determined, the 
Commission does not believe that site­
specific Level 3 PRAs are required to 
determine whether an altern_ative under 
consideration will provide sufficient 
benefit to justify its cost. Licensees can 
use other quantitative approaches for 
assigning site-specific risk significance 
to IPE results and judging whether a 
mitigation alternative provides a 
sufficient reduction in core damage . 
frequency (CDF) or release frequency to 
warrant implementation. For example, a 
licensee could use information provided 
in the GEIS analysis (exposure indices, 
wind frequencies, and demographics) to 
translate the dominant contributors to 
CDF and the large release frequencies 
from the IPE/IPEEE results into dose 
estimates so that a cost-benefit 
determination can be perfomied. In 
some instances, a consideration of the 
magnitude of reduction in the site­
specific CDF and release frequencies 
alone (i.e., no conversion to a dose 
estimate) may be sufficient to conclude 
that no significant red1,1ction in off-site 
risk will be provided and, therefore, 
implementation of a mitigation 
alternative is not warranted. The 
Commission will review each severe 
accident mitigation consideration 
provided by a license renewal applicant 
on its merits and determine whether it 
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constitutes a reasonable consideration of 
severe accident mitigation alternatives. 

10. Decommissioning 
Concern. Several commenters 

requested further clarification of the 
NRC's position regarding 
decommissioning requirements, 
especially whether the total impacts 
address returning the site to green field 
conditions. 

Response. The·-decommissioning 
chapter of the GEIS analyzes the impact 
that an additional 20 years of plant 
operation would have on ultimate plant 
decommissioning;-it neither serves as 
the generic analysis of the · 
environmental impacts associated with 
decommissioning nor establishes 
decommissioning requirements. An 
analysis of the expected impacts from 
plant decommissioning was previously 
provided in NUREG-0586, "Final 
Generic Environmental Impact 
Statement on Decommissioning of 
Nuclear Facilities" (August 1988). The 
analysis in the GEIS for license renewal 
examines the physical requirements and 
attendant effects of decommissioning 
after a 20-year license renewal 
compared with decommissioning at the 
end of 40 years of operation and finds 
little difference in effects. 

With respect to returning a site to 
green field condition, the Commission 
defines decommissioning as the safe 
removal of a.nuclear facility from 
service, the reduction of residual 
contamination to a level that permits 
release of the property for unrestricted 
use, and termination of the license. 
Therefore; the question of restoring the 
land to a green field condition, which 
would require additional demolition 
and site restoration beyond addressing 
residual contamination and radiological 
effects, is outside the current scope of 
the decommissioning requirements. 
Moreover, consistent with the 
Commission's conclusion that license 
renewal is not expected to affect future 
decommissioning, any require::ient 
relative to returning a site ton green 
field and the attendant effects of such a 
requirement would also not be affected 
by an additional 20 years of operation. 
Therefore, the issue of returning a site 
to pre-construction conditions is beyond 
the s_cope of license renewal review. 

Concern. Several commenters 
expressed concern that, because a 
residual radioactivity rule is still not in 
place, the LLW estimates should be 
reexamined. 

Response. The NRC does have criteria 
in place for the release of reactor 
facilities to unrestricted access 
following decommissioning. These 
include th~ guidance in Regulatory 

Guide 1.86, "Termination of Operating 
Licenses for Nuclear Reactors" (which 
provides guidance for surface 
contamination), dose rate limits from 
gamma-emitting radionuclides included 
in plant technical specifications, and 
requirements for keeping residual 
contamination as low as reasonably 
achievable (ALARA) as included in 10 
CFR part 20. T.hese crite_ria were used in 
developing NUREG-0586, the final GEIS 
011 decommissioning of nuclear . 
facilities, which was published in 
August of 1988: One conclusion from 

· the analysis conducted for NUREG-
0586 was that waste volumes from 
decommissioning of reactors are not 
highly sensitive to the radiological 
criteria. A proposed rule dated August 
22, 1994, would codify radiological 
criteria for unrestricted release of 
reactors and other nuclear facilities and 
for termination of a facility license 
following decommissioning. NUREG-
1496, the draft GEIS for the proposed 
rule on radiological criteria, included 
analyses of a range of radiological 
release criteria and confirmed the earlier 
conclusions that waste volumes from 
decommissioning of reactors are not 
sensitive to the residual radiological 
criteria within the range.likely .to be 
selected. This range included residual 
dose levels comparable to the 
radiological criteria currently being 
used for reactor decommissioning. 
Based on the insensitivity of the waste 
volume from reactor decommissioning 
to the radiological criteria, the 
Commission continues to believe, as 
concluded in the decmnmissioning 
section of the GEIS, that the 
contribution to environmental impacts 
of decommissioning from license 
renewal are small. The Commission 
further concludes that these impacts are 
not expected to change significantly as 
a result of the ongoing rulemaking. 
Therefore, the determinations.in the 
GEIS remain appropriate. 

11. Need for Generating Capacity 
Concern. In nddition to the major 

procedural concern discussed earlier 
about the treatment of need for 
generating capacity, several commenters 
raised concerns about the power 
demand projections used in th.e GEIS. 
Some commenters noted that any 
determination of need quickly becomes 
dated and, therefore; the demand for 
and the source of electrical power at the 
time of license renewal cannot be 
accurately predicted at this time. 
Moreover, they believe that the NRC's 
analysis is not definitive enough to 
remain unchallenged for 40 years. 
Another commenter criticized the 
analysis because it focused only on 
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energy requirements without making 
appropriate distinctions between energy 
and peak capacity requirements, plant 
availability, and capacity factors. 

Response. The NRC has determined 
that a detailed consideration of the need 
for generating capacity is inapprcipriate 
in the context of consideration of the 
environmental impacts of license 
renewal. Thus, the NRC will limit its 
NEPA review of license renewal 
applications to the consideration of the 
environmental impacts of license 
renewal compared with those of other 
available generating sources. Hence, the 
concerns regarding demand projections 
used in the draft GEIS are no longer an 
issue and they have been removed from 
the GEIS. . 

12. Alternatives to License Renewal 
Concern. In addition to the procedural 

concern discussed earlier about the 
treatment of alternative energy sources 
as a Category 1 issue, several 
commenters expressed concerns about 
the comparison and analysis of 
alternative energy sources, as well as the 
economic analysis approach used in the 
draft GEIS. Consistent with their 
arguments against the Category 1 
designation of alternatives, the 
commenters questioned the approach 
adopted in the GEIS of comparing only 
single alternative energy sources to 
license renewal. They believe that the 
NRC's failure to consider a mix of 
alternatives ignores the potential for 
other alternative sources of power that 
are available to different regions of the 
nation, such as demand-side 
management, cogeneration, purchased 
power from Canada, biomass, natural 
gas, solar energy, and wind ·power. They 
also indicated that this approach 
neglects a utility's ability to serve its 
customers with a portfolio of supply 
that is based on load characteristics, 
cost, geography, and other 
considerations, and fails to consider the 
collective impnct of the alternatives. 
Furthermore, the possible technological 
ndvances in renewable energy sources 
over the next 40 years are not addressed. 

One commenter argued that 
designating the issue of alternative 
energy sources as Category 1 allows a 
license renewal applicant not to 
consider the additional requirement of 
economic threshold analysis. Relative to 
the economic analysis.of the alternatives 
to license renewal, another commenter 
questioned the proposed requirement 
for the license renewal applicant to 
demonstrate that the "replacement of 
equivalent generating capacity by a coal­
fired plant has no demonstrated cost 
advantage over the individual nuclear 
power plant license renewal." 
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According to the commenter, this 
requirement would force the applicant 
to perform an economic analysis of an 
alternative to license renewal. The 
commenter further argued that NEPA 
doe·s riot require an economic 
consideration. · . 

Response. hi response to these 
concerns, the final rule no longer 
requires a cost comparison of alternative 
energy sources relative to license 
renewal. Furthermore, the alternative 
energy sources discussed in the final 
GEIS include energy conservation and 
energy imports as well as the other . 
sources discussed by the commenters. 
An analysis of the environmental 
impacts of alternative energy sources is 
included in the GEIS but is not codified 
in 10 CFR part 51. . . 

The NRC believes that its 
consideration of alternatives in the GEIS 
is representative of the technologies 
available and the associated 
environmental impacts. With regard to 
consideration of a mix of alternative · 
sources, the Commission recognizes that 
combinations of various 'alternatives 
may be used to replace power 
generation from license renewal. 

13. License Renewal Scenario 
Concern. Several commenters raised 

concerns related to the license renewal 
scenario evaluation.methodology as 
implemented in the GEIS. The 
fundamental issues were the degree of 
conservatism builtinto the scenario and 
the appropriateness of an upper bound 
type approach in characterizing the 
refurbishment activities (and associated 
costs) in light of NEPA requirements to 
determine reasonable estimates of the 
environmental impacts of Federal 
actions. 

Regarding the concerns that the 
refurbishment schedules and scenarios 
developed for the GEIS were too 
conservative, several commenters 
indicated that many of the activities 
slated for completion during the 
extended refurbishment before license 
renewal would actually be completed by 
many facilities during the course of the 
current licensing term. The effect of 
having only one major- outage instead of 
leveling work over three or four outages 
could lead to an over-estimate of the 
refurbishment activities and costs that 
any particular plant would expect to 
see. 

Response. In response to this concern, 
the NRC has revised the GEIS to include 
two license renewal program scenarios. 
The first scenario refers to a "typical" 
license renewal program and is 
intended to be representative of the type 
of programs that many plants seeking 
license renewal might implement. The 

second scenario retains the original 
objective of establishing an upper bound 

· of the impacts likely to be generated at 
any particular plant. The typical 
scenario·is useful for estimating impacts 
at plants that have.been well maintained 
and have already undertaken most 
major refurbishment activities ne.cessary 
for operation beyond the current 
licensing term. The conservative 
scenario estimates continue to be useful 
for estimating ~e maximum impacts 
likely to result from license renewal. 

The.revised approach of providing 
two. separate license renewal scenarios 
also alleviates the concern about the use 
of a bounding scenario for license 
renewal activities. The NRC 
acknowledges that some applicants for· 
license renewal may not be required to 
perform certain major refurbishment or 
replacement activities and, therefore, 
inay have fewer or.shorter outages. 
However, the two scenarios described in 
the .GEIS are neither unrealistic nor 
overconservative in representing the 
range of activities that could be 
expected for license renewal and the 
possible schedule for performing these 
activities. 

14. Environmental Justice 
On February 11, 1994, the Pres.ident 

issued Executive Order (E.O.) 12898, 
"Federal Actions To Address 
Environmental Justice in Minority 
Populations and Low-Income 
Populations" (59 FR 7629, February 16, 
1994). This order requires each Federal 
agency to make achieving 
environmental justice part of its mission 
by identifying and addressing, as 
appropriate, disproportionately high 
and adverse human health or 
environmental effects of its programs, 
policies, and·activities on minority and 
low income populations. The 
Commission will endeavor to carry out 
the measures set forth in the executive 
order by integrating environmental 
justice into NRC's compliance with the 
National Environmental Policy of 1969 
(NEPA), as amended. E.O. 12898 was 
issued after publication of the proposed 
rule and the receipt of comments on the 
proposed rule. As a result, no comments 
were received regarding environmental 
justice reviews for license renewal. 
Therefore, a brief discussion of this 
issue relative to license renewal is 
warranted. 

As called for in Section 1-102 of E.O. 
12898;.the EPA established a Federal 
interagency working group to, among 
other things,"* * * provide guidance 
to Federal agencies or criteria for. 
identifying disproportionately high and 
adverse human health or environmental 
effects on minority populations and 
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low-income populations* * *." The 
CEQ was assigned to provide this 
guidance to enable agencies to better 
comply with E.O. 12898. Until the CEQ 
guidance is received, the Commission 
intends to consider.environmental 
justice in its evaluations of individual 
license renewal applications. Greater 
emphasis will be placed on discussing 
impacts on minority and low-income 
populations when preparing NEPA 
documents such as EISs, supplemental 
EISs, and, where appropriate, EAs. 
Commission requirements regarding 
environmental justice reviews will be 
reevaluated and may be revised after 
receipt of the CEQ guidance. · 

IV. Discussion of Regulatory 
Requirements 

A. General Requirements 
In this final rule, the regulatory 

requirements for performing a NEPA · 
review for a license renewal application 
are similar to the NEPA review 
requirements for other major plant 
licensing actions. Consiste~t with the 
current NEPA practice for major plant 
licensing actions, this amendment to 10 
CFR Part 51 requires the applicant to 
submit an environmental report that 
analyzes the environmental impacts 
associated with the proposed action, 
considers alternatives lo the proposed 
action, and evaluates any alternatives 
for reducing adverse environmental 
effects. Additionally, the amendment 
requires _the NRC staff to prepare a 
supplemental environmental impact 
statement for the proposec;I. action-, issue 
the statement in draft for public 
comment, and issue a final statement 
after considering public comments on 
the draft. 

The amendment deviates from NRC's 
current NEPA review practice in some 
areas. Firs.t, the amendment codifies 
certain environmental impacts · 
associated with license renewal that 
were analyzed in NUREG-1437, 
"Generic Environmental Impact 
Statement for License Renewal at 
Nuclear Plants" (May 1996). 
Accordingly, absent new and significant 
information, the analyses for certain 
impacts codified by this rulemaking 
need only be incorporated by reference 
in an applicant's environmental report 
for license renewal and in the 
Commission's (including NRC staff, 
adjudicatory officers, and the 
Commission itself) draft and final SEIS 
and other environmental documents 
developed for the proce!)ding. Secondly, 
the amendment reflects the · 
Commission's decision to limit its 
NEPA review for license renewal to a 
consideration of the environmental 
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effects of the proposed action and 
alternatives to the proposed action. 
Finally, the amendment contains the 
decision standard that the Commission 
will use in determining the acceptability 
of the environmental impacts of 
individual license renewals. 

The Commission and the applicant 
will consider severe accident mitigation 
alternatives to reduce or mitigate 
environmental impacts for any plant for 
which severe accident mitigation· 
alternatives have not been previously 
considered in an environmental impact 
statement or related supplement or in an 
environmental assessment. The 
Commission has concluded that, for 
license .renewal, the issues of need fo,:­
power and utility economics should be 
reserved for State and utility officials. to 
decide. Accordingly, the NRC will not 
conduct an.analysis,ofthese issues in 
the context of.license renewal or 
perform traditional cost-benefit 
balancing in license renewal NEPA 
reviews. Finally, in a departure from the 
approach presented in the proposed 
rule, this final rule does not codify any 
conclusions regarding the subject of 
alternatives. Consideration ofand 
decisions regarding alternatives will 
occur at the site~specific stage. The 
discussion·below addresses the specific 
regulatory requirements of this 
amendment and any conforming 
changes to 10 CFR part 51 to implement 
the Commission's decision to eliminate 
cost-benefit balancing from license. 
renewal NEPA reviews. 

B. The Environmental Report 

1. Environmental Impacts of License· 
Renewal · 

Through this final rule, the NRC has 
amended 10 CFR 51.53 to require an 
applicant for license renewal to submit 
an environmental report with its 
application. This environmental report 
must contain an analysis of the 
environmental impacts of renewing a 
license, the environmental impacts of 
alternatives, and mitigation alternatives. 
In preparing the analysis of 
environmental impacts contained in the 
environmental report, the applicant 
should refer to the data provided in 
appendix B to 10 CFR part 51, which 
has.been added to NRC's regulations as 
part of this rulemaking. The applicant is 
not required to provide an analysis in 
the environmental report of those issues 
identified as Category 1 issues in Table 
B-1 in Appendix B. For those issues 
identified as Category 2 in Table B-1, 
the applicant must provide a specified 
additional analysis beyond that 
contained in Table B-1. In this final 
rule, 10 CFR 51.53(c)(3)(ii) specifies the 

subject areas of the analysis that must be 
addressed for the Category 2 issues. 

Pursuant to 10 CFR 51.45(c), 10 CFR 
51.53(c)(2) requires the applicant to 
consider possible actions to mitigate the 
adverse impacts associated with the 
proposed action. This·consideration is 
limited to de~ignated Category 2 
matters. Pursuant to 10 CFR 51.45(d), 
the environmental report must include 
a discussion of the status of compliance 
with applicable Federal, State, and local 
environmental standards. Also, 10 CFR 
5L53(c)(2) specifically excludes from 
consideration in the environmental 
report the issues·ofneed for power, the 
economic costs and benefits of the 
proposed action; economic costs and 
ben,efits of altematives to the proposed 
action, or other issues not related to 
environmental effects .of the .proposed 
action and associated alternatives. In 
addition, the requirements 'in 10 CFR 
51.45 are consistent with the exclusion 
of economic issues in 10 CFR · 
51.53(c)(2). 

2. Consideration of Alternatives 

Pursuant to 10 CFR 51.45(c), 10 CFR 
51.53(c)(2) requires the applicant to 
consider the environmental impacts of 
alternatives to license renewal in the 
environmental report. The treatment of 
alternatives in the environmental report 
should be·limited to the environmental 
impacts of such alternatives. 

The amended regulations do not. 
require a discussion of the economic 
costs and benefits ofthese alternatives 
in the environmental report for the 
operating license renewal stage except 
as necessary to determine whether an 
alternative should be included in the 
range of alternatives considered or 
whether certain mitigative actions are 
appropriate. The analysis should ' 
demtmstrate consideration of a 
reasonable set of alternatives to license 
renewal. In preparing the alternatives 
analysis, the applicant may consider 
information regarding alternatives in 
NUREG-1437, "Generic Environmental 
Impact Statement for License Renewal 
of Nuclear Plants" (May 1996). 

The Commission has developed a new. 
decision standard to be·applied in 
environmental impact statements for 
license renewal as discussed in Section 
IV.C.2. The amended regulations for 
license renewal do not require 
applicants to apply this. decision 
standard to the information generated in 
their environmental report (although the 
applicantis not prohibited from doing 
so if it desires). However, the NRG staff 
will use the information contained in 
the environmental report in preparing 
the environmental impact statement 
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upon which the Commission will base 
its final decision. 

3. Consideration of Mitigation 
Alternatives 

Consistent with the NRC's current . 
NEPA practice, an applicant must. 
include a consideration of alternatives 
to mitigate·adverse environmental 
impacts in its environmental report. 
However, for license renewal, the 
Commission has generically considered 
mitigation for environmental issues 
associated with renewal and has 
concluded that no additional site­
specific consideration of mitigation is 
necessary for many issues. The 
Commission'.s consideration of 
mitigation for each issue included 
identification of current activities that 
adequately mitigate impacts and 
evaluation of other mitigation 
techniques that might or might not be 
warranted, depending on such factors as 
the size of the impact and the cost of the 
technique. The Commission has 
considered mitigation for all impacts 
designated as Category 1 in Table B-1. 
Therefore, a license renewal applicant 
need not address mitigation for issues so 
designated. 

C. Supplemental Environmental Impact 
Statement 

This amendment .also requires that the 
Commission prepare a supplemental 
environmental impact· statement (SEIS), 
consistent with 10 CFR 51.20(b)(2). This 
statement will serve as the 
Commission'.s independent analysis of 
the environmental impacts of license 
renewal as well as a comparison of these 
impacts to the environmental impacts of 
alternatives. This document will also 
present the preliminary 
recommendation by. the NRG staff 
regarding the proposed action. · 
Consistent with the revisions to 10 CFR 
51.45 and 51.53 discussed above in 
regard to the applicant's environmental 
report, this rulemaking revises portions 
of 10 CFR 51.71 and 51.95 to reflect the 
Commission's approach to addressing 
the environmental impacts of license 
renewal. 

The issues of need for power, the 
economic costs and benefits of the 
proposed action, and economic costs 
and benefits of alternatives to the 
proposed action are specifically 
excluded from consideration in the 
supplemental environmental impact 
statement for license renewal by 10 CFR 
51.95(c), except as these costs and 
benefits are either essential for a 
determination regarding the inclusion of 
an alternative in the range of 
alternatives considered or relevant to 
mitigation. The supplemental 
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environmental impact statement does 
not need to discuss issues other than 
environmental effects of th·e proposed 
action and associated alternatives. This 
tule amends the requirements in 10 CFR 
51.71 (d) and (el so that they aro 
consistent with the exclusion of 
economic issues in 10 CFR 51.95(c). 
Additionally, 10 CFR 51.95 has been 
amended to allow information from 

· previous NRC site-specific 
environmental ·reviews, as well as NRC 
final generic environmental impact 
statements, to be referenced in 
supplemental environmental impact 
statements. 

1. Public Scoping and Public Comments 
on the SEIS 

Consistent with NRC's current NEPA 
practice, the Commission will hold a 
public meeting in order to inform the 
local public of the proposed· action and 
receive comments. In addition, the SEIS 
will be issued in di:aft for public 
comment in accordance with 10 ·cFR 
51.91 and 51.93. In both the public 
scoping process and the public 
comment process, the Commission will 
accept comments on all previously 
analyzed issues and information 
codified in Table B-1 of appendix B to 
10 CFR part 51 and will determine 
whether these comments provide nny 
information that is new and significant 
compared with that previously 
considered in the GEIS. If the comments 
ar·e determined to provide new and 
significant information bearing on the 
previous analysis in the GEIS, these 
comments will be considered and 
appropriately factored into the 
Commission's analysis in the SEIS. 
Public comments on ilie site-specific 
additional information provided by the 
applicant regarding Category 2 issues 
will be considered in the SEIS. 

2. Commission's Analysis and 
Preliminary Recommendation 

The Commission's draft SEIS will 
include its analysis of the 
environmental impacts of the proposed 
license renewal action and the 
environmental impacts of the 
alternatives to the proposed action. 
With the exception of offsite 
radiological impacts for collective 
effects and the disposal of spent fuel 
and high level waste, the Commission 
will integrate the codified 
environmental impacts of license 
renewal as provided in Table B-1 of 
appendix B to 10 CFR part 51 
(supplemented by the underlying 
analyses in the GEIS), the appropriate 
site-specific analyses of Category 2 
issues, and any new issues identified 
during the scoping and public comment 

process. The results of this integration 
process will be utilized to arrive at a 
conclusion regarding the sum of the 
environmental impacts associated with· 
license renewal. These impacts will 
then be compared:quantitatively or 
qualitatively as appropriate, with the 
environmental impacts of the 
considered alternatives. The analysis of 
alternatives in the SEIS will be limited 
to the environmental impacts of these 
alternatives and will be prepared in 
accordance with 10 CFR 51.71 and 
subpart A of appendix A to 10 CFR part 
51. The analysis of impacts of 
alternatives provided in the GEIS may 
be referenced in the SEIS as appropriate. 
The alternatives discussed in the GEIS 
include a reasonable range of different 
methods for power generation. The 
analysis in the draft SEIS will consider 
mitigation actions.for designated 
Category 2 matters and will c.onsider the 
status of compliance with Federal, State, 
and local env_ironmental requirements 
as required by 10 CFR 51.7.l(d). 
Consistent with 10 CFR 51.71(e), the 
draft supplemental environmental 
impact statement must contain a 
preliminary recommendation regarding 
license renewal based on consideration 
of the information on the environmental 
impacts of license renewal and of 
alternatives contained in the SEIS. In 
order to reach its recommendation, the 
NRC staff must determine whether the 
adverse environmental impacts of 
license renewal are so great that 
preserving the option of license renewal 
for energy planning decisionm~ers 
would be unreasonable. This decision 
standard is contained in 10 CFR 
51.95(c)(4): 

3. Final Supplemental Environmental 
Impact Statement 

The Commission will issue a final 
supplemental environmental impact 
statement for a license renewal 
application in accordance with 10 CFR 
51.91 and 51.93 after considering the 
public comments related to new issues 
identified from the scoping and public 
comment process, Category 2 issues, 
and any new and significant 
information regarding previously 
analyzed and codified Category 1 issues. 
Pursuant to 10 CFR 51.102 and 51.103, 
the Commission will provide a record of 
its decision regarcl.ing the environmental 
impacts of the proposed action. In 
making a final decision, the 
Commission must determine whether 
the adverse environmental impacts of 
license renewal (when compared with 
the environmental impacts of other 
energy generating alternatives) are so 
great that preserving the option of 
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license renewal for energy planning . 
decisionmakers would be unreasonable. 

D. NEPA Review for Activities Outside 
NRG license Renewal Approval Scope 

The Commission wishes to clarify that 
any activity that requires NRC approval 
and is not specifically required for 
NRC's action regarding management of 
the effects of aging on certain passive 
long-lived structures and components in 
the period of extended operation must 
be subject to a separate NEPA review. . 
The actions subject to NRC ·approval for 
license renewal are limited to continued 
operation consistent with the plant 
design and operating conditions· for the 
current operating license and to the 
performance of specific activities and 
programs necessary to manage the 
effects of aging on the passive, long­
lived structures and components 
identified in accordance with 10 CFR 
part 54. Accordingly, the GEIS does not 
serve as the NEPA review for other 
activities or programs outside the scope 
of NRC's part 54 license renewal review. 
The separate NEPA review must be. 
prepared regardless of whether the 
action is necessary as a consequence of 
receiving a renewed license, even if the 
activity were specifically addressed in 
the GEIS. For example, the 
environmental impacts of spent fuel 
pool expansion are addressed in the 
GEIS in the context of the 
environmental consequences of 
approving a renewed operating license, 
rather than in the context of a specific 
application to expand spent fuel pool 
capacity, which would require a 
separate NEPA review. 

These separate NEPA reviews may 
reference and otherwise use applicable 
environmental information contained in 
the GEIS. For example, an EA prepared 
for a separate spent fuel pool expansion 
request may use the information in the 
GEIS to support a finding of no 
significant impact. 

V. Availability of Documents 

The principal documents supporting . 
this supplementary information are as . 
follows: 

(1) NUREG-1437, "Generic 
Environmental Impact Statement for 
License Renewal of Nuclear Plants" 
(May 1996). 

(2) NUREG-1529, "Public Comments 
on the Proposed 10 CFR part 51 Rule for 
Renewal of Nuclear Power Plant 
Operating Licenses and Supporting 
Documents; Review of Concerns and 
NRC Staff Response" (May 1996). 

(3) NUREG-1440, "Regulatory 
Analysis of Amendments to Regulations 
Concerning the Environmental Review 



PART 51 • STATEMENTS OF CONSIDERATION 

for Renewal of Nuclear Power Plant 
Operating Licenses" (May 1996). 

Copies of all documents cited in the 
supplementary information are available 
for inspection and for copying for a fee 
in the NRC Public Document Room, 
2120 L Street NW. (Lower Level), 
Washington, DC. In addition, copies of 
NRC final documents cited here may be 
purchased from the Superintendent of 
Documents, U.S. Government Printing 
Office; PO Box 37082, Washington, DC 
20013-7082. Copies are also available 
for purchase from the National 
Technical Information Service, 5285 
Port Royal Road, Springfield, VA 22161. 

VI. Submittal of Comments in an 
Electronic Format 

Commenters are encouraged to 
submit, in addition to the original paper 

. copy, a copy of their letter in .an 
electronic format on IBM PC DOS- · 
compatible 3.5- or 5.25-inch, dotible­
sided, double-density (DS/DD) diskettes. 
Data files should be provided in 
Wordperfect 5.1 or later version of 
Wordperfect. ASCII code is also 
acceptable·or, if formatted text is 
required.data files should be provided 
in IBM Revisable-Form Text Document 
Content Architecture (RFT/DCA) format. 

VII. Finding of No Significant 
Environmental Impact: Availability 

The NRC has determined that this 
final rule is the type of action described 
as a categorical exclusion in 10 CFR 
51.22(c)(3). Therefore, neither an 
·environmental impact statement nor an 
environmental assessment has been 
prepared for this regulation. This action 
is procedural in nature and pertains 
only to th~ type of environmental 
information to be reviewed. 

VIII; Paperwork Reduction Act 
Statement 

This final rule amends information 
collection requirements that are subject 
to the Paperwork Reduction Act of 1995 
(44U.S.C. 3501 et seq.). These 
requirements were approved by the 
Office of Management and Budget, · 
approval number 3150--0021. · 

The public reporting burden for this 
collection of information is estimated to 
average 4,200 hours per response, 

· including the time for reviewing 
instructions, searching existing data 
sources, gathering and maintaining the 
data needed, and completing and 
reviewing·the collection of information. 
Send comments regarding this· burden 
estimate or.any other aspect of this 
collection of information, including . 
suggestions for reducing the burden, to 
the Information and Records 
Management Branch (T-6F33), U.S. 

Nuclear Regulatory Commission, 
Washington, DC 20555--0001, or by 
Internet electronic mail at 
BJS1@nrc.gov; and to the Desk Officer, 
Office of Information and Regulatory 
Affairs, NEOB-102ll2 (3150--0021), 
Office of Management and Budget, 
Washington, DC 20503. 

Public Protection Notification 

. The NRC may not conduct or sponsor, 
and a person is not.required to respond 
to, a collection of information unless it 
displays a currently valid 0MB control 
number. 

IX. Regulatory Analysis 
The Commission has prepared a 

regulatory analysis for this final rule. 
The analysis examines the costs and 
benefits of the alternatives considered 
by the Commission. The two · 
alternatives considered were: 

(A) Retaining the existing 10 CFR part 
51 review process for lic.ense renewal, 
which requires that all reviews be on a 
plant-specific basis; and 

(Bl Amending 10 CFR part 51 to allow 
a portion of the environmental review to · 
be conducted on a generic basis. 

The conclusions of the regulatory 
analysis show substantial cost savings of 
alternative (Bl over alternative (A). The . 
analysis, NUREG-1440, is available for 
inspection in the NRC Public Document 
Room, 2120 L Street NW. (Lower Level), 
Washington, DC. Copies of the analysis 
are available as described in Section V. 

X. Regulatory Flexibility Act 
Certification 

As required by the Regulatory 
Flexibility Act of 1980, 5 U.S.C. 605(b), 
the Commission certifies that this final 
rulo·wm not have a significant impa,ct 
on a substantial number of small 
entities. The final rule states the 
application procedures and 
environmental information to·be 
submitted by nuclear power plant 
licensees to facilitate NRC's obligations 
under NEPA. Nuclear power plant 
licensees do not fall within the 

· definition of small businesses as defined 
in Section 3 of the Small Business Act, 
15 U.S.C. 632, or the Commission's Size 
Standards, Aprill 1, 1995 (60 FR 
18344). 

XI. Small Business Regulatory 
Enforcement Fairness Act 

In accordance with the Small 
Business Regulatory Enforcement 
Fairness Act of 1996, the NRC has 
determined that this action is not a 
major rule and has verified this 
determination with the Office of 
Information and Regulatory Affairs of 
0MB. 
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XII. Backfit Analysis 
The NRC has determined that these 

amendments do not involve any 
provisions which would impose backfits. 
as defined in 10 CFR 50.109(a)(l); 
therefore, a backfit analysis need not be 
prepared. 

List of Subjects in 10 CFR Part 51 
Administrative practice and 

procedure, Environmental impact 
statement, Nuclear materials, Nuclear 
power plants and reactors, Reporting 
and recordkeeping .requirements. 

For the reasons set out in the 
preamble and under the authority of the 
Atomic Energy Act of 1954, as amended; 
the Energy Reorganization Act of 1974, 
as amended; the National . 
Environmental Policy Act of 1969, as 
amended; and 5 U.S.C. 552 and 553, the 
NRC is adopting the following 
amendments to 10 CFR part 51. 

61 FR 37351 
Published 7/18/96 
Effective date delayed to 9/5/96 
Comment period extended to 8/5/96 

10 CFR Part 51 

RIN 3150-AD63 

Environmental Review for Renewal of 
Nuclear Power Plant Operating 
Licenses; Delay of Effective Date and 
Extension of Comment Period 

AGENCY: Nuclear Regulatory 
Commission. 
A.CTION: Final ruie; delay of effective 
date and extension of comment period. 

SUMMARY: On June 5, 1996, a final· 
amendment to 10 CFR Part 51 was 
published in the Federal Register (61 
FR 28467), to establish new 
requirements for the environmental 
review of applications-to renew the 
operating licenses of nuclear power 
plants. The Nuclear Regulatory . 
Commission (NRC) solicited public 
comment on this· rule for a period of 30 
days; ending July 5, 1996. Absent a 
determination by the N'RC that the rule 
should be modified, based on comments 
received, the final rµle was to be 
effective on August 5, 1996. In response 
to a request to extend the comment . . 
period, the NRC is issuing this notice 
extending the comment period. The 
effective date is also delayed to 
accommodate the extended-~ominent 
period. 
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DATES: Absent a determination by the 
NRC that the rule should be modified, 
based on comments received, the final 
rule shall be effective on September 5, 
1996. The new comment period expires 
August 5, 1996. 
ADDRESSES: Send comments to: The 
Secretary of the Commission, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555-0001, Attention: 
Docketing and Services ~ranch, or hand 
deliver comments to the Office of the 
Secretary, One White Flint North 11555 
Rockville Pike, Roc;kville, Maryland, · 
between 7:30 am and 4:15 pm on 
Federal workdays. Copies of comments 
received and all documents cited in the 
supplementary information section of 
61 FR 28467 may be examined at the 
NRC Public Document Room, 2120 L 
Street NW, (Lower Level) Washington, 
DC, between the hours of 2:45 am and . 
4:15 pm on Federal workdays. 

FOR FURTHER INFORMATION CONTACT: 
Donald P. Cleary, Office of Nuclear 
Regulatory Research, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555-0001, telephone: 301-415-
6263; e-mail DPC@nrc.gov. 

. Dated at Rockville, Maryland this 12th day 
of July, 1996. 

For the Nuclear Regulatory Commission. 
John C. Hoyle; 
Secretary of the Commission. 

61 FR 39278 
Published 7/29/96 
Effective 8/28/96 

Decommissioning of Nuclear Power 
Reactors 

See Part 50 Statements of Consideration 

61 FR 39555 
Published 7/30/96 
Effective 9/5/96 
Comment period expires 8/5/96 

10 CFR Part 51 

RIN 3150-AD63 

Environmental Review for Renewal of 
Nuclear Power Plant Operating 
Licenses; Correction 

· AGENCY: 1'1uclear Regulatory 
Commission. . · · 
ACTiON: Final rule: Correction. 

SUMMARY: This document corrects a 
final rule appearing in the Federal 
Register on June 5, 1996 (61 FR 28467), 
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that establishes new requirements for 
the environmental review of 
applications to renew the operating 
Hcenses of nuclear power plants. This 
action is necessary to restore text tha~· 

· was inadvertently omitted in the 
printing pro~ess and to provide a 
specific publicatioffdate for a·related 
issuance. 
DATES: Absent·adetermination by the 
NRC that the·rule should be modified, 
based on comments received, the final 
rule should be effective on September 5, 
1996. The n.ew comment period expires 
August 5, 1996. · . 
ADDRESSES: Send comments to: The 
Secretary of the Cominission, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555-0001, Attention: 
Docketing and Ser:vice Branch, or hand 
deliver comments to th·e Office of the 
Secretary, One White Flint North, 11555 
Rockville Pike, Roc~ville, Maryland, 
· between 7:30 am and 4:15 pm on 
Federal workdays. Copies of comments 
received and all documents cited in the 
supplementary information section of 
61 FR 28467 may be examined at the . 
NRC Public Document Room, 2120 L 
Street NW, (Lower Level) Washington, 
DC, between the hours of 2:45 p.m. and 
4:15 p.m. on Federal workdays. 
FOR FURTHER INFORMATION CONTACT: 
Donald P. Cleary, Offic'3 of Nuclear 
Regulatory Research, U.S. Nuclear 
Regula~ory .Commission, Washington, . 
DC 20555-0001, telephone: (301) 415-
6263; e-mail DPC@nrc.gov. 

1. Oil page 28483, second paragraph, · 
line 9, the text in parentheses (xxxx 
1996) should read (May 1996). · 

2. On page.28484, in (B)(2), second 
paragraph, last line, the text in . 
parentheses (xxxx 1996) should read 
(May 1996). . 

§51.95 · [Corrected] 

3. On page 28489; in § 51.95(c), last 
line, the text in parentheses (xxxx 1996) 
should read (May 1996). 
Appendix B [Corrected) 

4. On page 28492, in Table B-1 under 
the heading "Ground-water Use and 
Quality,"-insert the following text· 
beneath the fourth and last issue. 
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Issue 

Ground-water use conflicts (Ranney wells) 

Ground-water quality· degradation (Ranney 
wells). · 

Ground-water quality degradation (saltwater 
intrusion). 

Ground-water quality ·degradation (cooling 
ponds in salt marshesr 

Ground-water quality degradaiion (cooling 
ponds at inland sites). · 

Noie: Footnote at end of table. 

5. On page 28496, in·Footnote i, the 
text in parentheses (xxxx 1996) should 
read May 1996. 

Dated et Rockville, MD, this 3rd day of 
July, 1996. 

For the Nuclear Regulatory Commission. 
Michael T. Leser, · , 
Chief. Rules Review Section, Rules Review . 
and Directives Branch. 

61 FR 43406 
Published 8/22/96 
Effective 10/21 /96 
Comment period expires 9/23/96 

Deletion of Outdated References and 
Minor Change 

See Part 2 Statements of Consideration 

GROUND-WATER USE AND QUALITY 

·category2 .Findings a-

2 SMALL, MODERATE, OR LARGE. Ranney wells can result in potential ground­
water depression beyond the site boundary. Impacts of large grol{nd-water with­
drawal for cooling tower makeup at nuclear· power plants -using ~anney wells 
must be evaluated at the Ume of application . for license renewal.- See 
§ 51.53(c)(3)(ii)(C). - . 

SMALL. Ground-water quality at river sites may be degraded by induced -infiltration 
of poor-quality river water into an aquifer that supplies large quantities of reactor 
cooling water. However, the lower quality infiltrating water would not preclude the 
current· w~es of ground water and is not expected to be a problem during the li­
cense rerii:iWal term. 

1 SMALL Nuclear power plants do not contribute significantly to saltwater .intrusion) 
intrusion. · · · _ . 

SMALL. Sites with closed-cycle cooling ponds may degrade ground-water. qual­
ity .Because water in salt marshes is brackish,- this is not a concern for plants lo-
cated in salt marshes. · 

2 SMALL, MODERATE, OR _LARGE. Sites with closed-cycle cooling ·ponds inay de­
grade -ground-water quality. For plants located inland, the quality of the ground 
water in the vicinity of the ponds must be shown to be adequate to allow continu-
ation of current uses. See §51.53(c)(3)(ii)(D). · 

61 FR 66537 
Published 12/18/96 
Effective 1/17/97 

10 CFR Part 51 

RIN 3150-AD63 

Environmental Review for Renewal of 
Nuclear Power Plant Operating 
Licenses 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission is amending its regulations 
on the environmental review of 
applications to renew the operating 
licenses of nuclear power plants to 
make minor clarifying and conforming -
changes and add language inadvertently 
omitted from Table B-1 of the 
rulemaking published June 5, 1996 (61 
FR 28467). This final rule also presents 
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an analysis of the comments received -
and the staff responses to the comments 
requested in the final rule published 
June 5, 1996. After reviewing the 
comments received, the NRC has 
determined that no substantive changes 
to the final rule are warranted. 
EFFECTIVE DATE: This final rule shall be 
effective on January 17, 1997. 
ADDRESSES: Copies of comments 
received and all documents. cited in the 
supplementary information section of 
61 FR 28467 may be examined at the 
NRC Public Document Room, 2120 L 
Street NW, (Lower Level) Washington, 
DC, between the hours of 7:45 am and 
4:15 pm on Federal workdays. 
FOR FURTHER INFORMATION CONTACT: . 
Donald P. Cleary, Office of Nuclear 
Regulatory Research, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555--0001, telephone: 301-415-
6263; e-mail DPC@nrc.gov. 
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SUPPLEMENTARY IN!'ORMATION: 

I. Introduction 
The Commission has amended its 

environmental protection regulations in 
10 CFRPart 51 to improve the efficiency 
of the process of environmental review 
for applicant!/ seeking to renew _a 
nuclear power pl_ant operating license 
for up to an additional 20 years. The 
final rule containing these amendments 
was published in the Federal Register 
on June 5, 1996 (61 FR 284~7). The 
amendments are based on-the· analyses 
reported in NUREG-1437, "Generic 
Environmental Impact Statement (GEIS) 
for License Renewal of Nuclear Plants" 
(May 1996). At"severai stages in the 
development of the rule the 
Commission sought public comment by 
means of notices in the Federal Register 

; and public workshops. The history of 
1 this rulemaking is summarized in the 
June 5, 1996 notice (61 FR 28469). Prior 
to the final rule becoming effective,.the 
Commission believed it appropriate to · 
seek comments on the treatment of low-
level waste storage and disposal . . 
impacts,. the cumulative radiological · · 
effects from the.uranium ~el cycle, and 
the effects from the disposal of high- .. 
level waste and spent fuet In a 
supplemental notice published on July 
18, 1996 (61 FR 37351), the Commission 
extended the comm·ent p13riod for these 
issues to August 5,1996, and indicated 
that the final rule would become ' ' : 
effective on SepteIIIber 5, 1996, absent 
notice from the Commission to the 
contrary. The Commission has reviewed 
the comments submitted and finds no. 
need to amend the substantive 
provisions of the rule. . · 

This final rule amends the June 5, 
1996 rule with minor nonsubstantive 
changes. The changes are: addition of 
five Ground-water Us(! and Quality· 
issues inadvertel)tly left out of Table B­
l in the June 5, t'996 notice (see, 6i FR 
29278,July 29, 1996); minor conforming 
changes to reflect recerit amendments to 
§§ 51.53 and 51.95 effected by a separate 
rulemaking ("Decommissioning of. 
Nuclear Power Reactors," July 29, 1996 
(61 FR 39278)); substitution of one 
sentence under Findings for the is!lue_ 
"Offsite radiological impacts (spent fuel .. 
and high-level waste.disposal)" in Table 
B-1, in order to more accurately_ 
represent a U.S. Environmental 
Protection Agency (EPA) regulatory 
positio.IJ.; a word substitution in 10 CFR 
51.53(c)(3)(ii)(fy1), in order to clarify the 
information on the environmental effect 
of transportation of fuel and waste to' 
and from a nuclear power plant that is 
to be submitted with a license renewal 
application; .and minor clarifying 
changes to the t~xt in Table B-1 · 

concerning chronic effects of 
electromagnetk fields. 

n. Analysis of Public Comments 

A. Commenters. 

In response to·the Federal Register·. 
notice for the final rule published on 
June 5, 1996 (611-'R 28467), 11 
organizations ani:l 1 private citizen 
submitted written comments. The 11 
organizations included the EPA; the 
States of Maryland, Massachusetts, and· 
Vermont'; the Nuclear Energy Institute, 
and 6 licensees, Commenters expressed· 
concerns about specific aspects of the 
rule and several commenters referred to 
material in NUREG-1437 which they 
believe tq· be inaccurate or ambiguous. 
Other than one State, the commenters 
expressed that the rule should be 
revised to address their concerns. The 
seven comnienters· from the nuclear 
power indust,ry stated that their 
concerns should be addressad by 
supplemental rulemaking and should 
.not delay the effective date of the rule 
as published in 61 FR 28~67. The 
Commission assumes that EPA, two 
States, and the private individual intend 
for their concernirto he addressed by . . 
revising the final rule and final GEIS 
now rather than by supplemental · 
rulemaking. These specific .concerns 
and how '¥1d when they should be 
resolyed are addressed pelow. 

B. Radioactive Wast~ Storage and 
Disposal,.and Cumu)ative Radiological 
Effects of the Uranium Fuel Cycle 

Comment. The two commenting 
States expressed concern ov·er the 
prospect ·of long-term storage of high­
level waste (HLW) at reactor sites: One 
State also expressed concern over the 
prospect of long-term storage of low­
level waste (LLW) at reactor sites. This 
State believes that "the Commission . 

' should establish a policy which would 
condition license renewal to a 
resolution of radioactive waste disposai 
issues." One· State believes that 
provisions in NRC's regulations for 
addressing significant new information·· 
and the 10-year cycle for reviewing the. 
conilij.ued appropriateness of the .. 
conclusions codified by the i:ule are not 
adequate with respect _to the issues of 
on-site storage.and disposal ofHLW; 
and, therefore, site-specific ... 
environmental review should.be 
required for these issues, i.e., these 
issues should be designated Category 2. 
A third State believes that a Category 1 
designation is appropriate for these 
issues, i.e., findings for the issue . 
codified in the rule. may be adopted in 
site-specific license renewal reviews, 
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and supports the provision in the rule 
for periodic evaluation of these issues. 

Response. As stated at 61 FR 26477, 
the Commission acknowledges that 
there is uncertainty in the schedule of 
availability·of disposal facilitiesfor 
LLW and HLW. The Commission 
understands the continuing concern of 
the States and of the public .over the 
prospects for timely-development of 
waste disposal facilities. The 
uncertainty in the schedule of 
availability of disposal facilities is 
especially of concern because of the 
waste currently being·generated during 
the initial licensing term- of power · 
reactors. The Commission, however, 
.continues to believe that there is 
sufficient understanding of and 
experience with the storage ofLLW and 
HLW to conclude that the waste 
generated _at any plant as a result of . · · 
license renewal can be stored safely and 
without significant environmental 

· impacts prior to permanent disposal .. 
The Commission believes that 
conditioning individual license renewal 
decisions on resolution .of radioactive · 

. waste disposal issues is not warranted 
because the Commission h1;15 already. 
made a generic determination, codified · 
in 10 CFR51.23, that spent fuel, · 
generated at any reactor can be stor~.d 
safely and without significant 
enviromnental impacts for at l11ast 30 
years beyond a license renewal te:rm a.µd 
that there will be a repository available . 
within the first quarter of the twenty­
first century. The waste confidence·· 
decision is discussed in Chapter 6 of 
NUREG-1437, "Generic Environmental 
Impact Statement for License Renewal 

. for Nuclear Plants," May 1996. The ,­
Commission similarly believes that · 
enough is known regarding th13 effects of 
perman~nt ~sposal to reach the _generic 
conclusion m the rule. The ritle 1s not ·· .. 
based on the assumption that Yucca · 
Mountain will be licensed. Also from a 
regulatory policy perspective, the : 
Commission disagrees with the view of 
one state. that each renewal applicant· 
should come forward with an analysis 
of the HLW storage and disposal·. . · 
environmental effects; This is a national 
problem of essentially the same degree 
of complexity and uncertainty for every 
renewal application and it would not be 
useful to have a repetitive 
reconsideration of the matteri 

The Commission further believes that 
the provisions in the present rule and ' 
elsewhere in the Commission's 
regulations adequately provide for the 
introduction and consideration of new 
significant information in license 
renewal reviews, and that the 10 year 
review cycle for the rule and the GEIS 
adequately provides for Commission 
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reassessment of the status of LLW and 
HLW disposal programs. The 
Commission recognizes that the 
possibility of significant unexpected 
events i,'emains open. Consequently, the 
Commission will review its conclusions 
on these waste findings should 
significant and pertinent unexpected 
events occur(see also, 49 FR 34658 
·(August 31, 1984)). In view of the 
Commission's favorable conclusions 
regarding prospects for safe and 
environmentally acceptable waste 
disposal, it sees no need for · 
conditioning licenses as recommended. 
The Category 1 designations for these 
three issues [lowsfovel waste storage and 
disposal, offsite radiological impacts 
(spent fuel and.high-level waste 
disposal), and·o!l~site-spent fuel] 'in the 

. final nile has not been changed in . 
response to these comments. . · 
· Comment. Six industry organizations 
specifically commented on the 
treatment of the Ll:. W and HLW issues . 
in 61 FR 28467 and in the GEIS. Except 
for the treatment of the environmental 
impacts of transportation of radiological 
material to and from the plant, the 
industry commenters agree with the 
Commissions firidings on·waste issues. 
Transportation (radiological and . 
nonradiological environmental. impacts) 
is designated Category 2 in the final 
rule. This designation requires some 
additional review of the environmental 
impacts of tr~sportation. 
· · The industry commenters argue that 
the requirements for the review of 
transportation impacts for license 
renewal described in the final rule are 
unclear, and that there are good reasons 

. to change the transportation issue from 
a Category 2 to a Category 1 designation. 
The requirements for the review of 

· transportation issues in the final rule 
were.found by .the·commenters to be . 
unclear with respect fo (1) the use and 
legal status of 10 CFR 51.52, Table S-
4; in the plant-specific license renewal 
)'eview; (2) the conditions that must be 
met before an applicant may adopt 
Table 8-4; end (3) the extent to which 
the "generic" effects of transporting· 
spent fuel to a high-level waste · 
.repository should be considered in a 
plant-specific license renewal review. In 
addition, several commenters suggested 
that DOE should have the responsibility 
of considering the cumulative 
environmental impacts from 
transportati.on. 

Response. The Commission does· not 
believe that changes to the rule in 
response to industry comments are 
warranted at this time. However, in 
order to clarify the rule's requirements, 
the following guidance is provided on 
the issue of transportation impacts. As 

a result of this rulemaking, 10 CFR 
51.53(c)(3)(ii)(M) requires applicants to 
review the environmental effects of 
transportation in accordance with 
§ 51.52 (Table S-4land to discuss the 
generic and cumulative impacts 
associated with transportation 
infrastructure in the vicinity of a high­
level waste repository site. The 
candidate site at Yucca Mountain 
should be used for the purpose of 

. impact analysis as long as that site is 
under consideration for licensing. The 
amendments to 10 CFR Part 51 in this 
rulemaking do not alter the existing 
provisions of§ 51.52. If en applicant's 
reactor meets all the conditions in 

. § 51.52(a) the applicant may use the 
environmental impacts of transportation 
of fuel and waste to and from the reactor 
set forth in Summery Table S-4. to 
characterize the transportation impacts 
from the renewal of its license. 
However, because Table S-4 does not 
'take into account the generic and . 
cumulative (including synergistic) 
impacts of transportation infrastructure 
construction end op.eration in the 
vicinity of the Yucca Mountain . 
repository site, such information would 
have to be provided by these applicants. 

For reactors not meeting the · 
conditions of§ 51.52(a), the applicant 
must provide a full description and 
detailed analysis of such environmental 
effects associated with transportation in 
accordance with § 51,52(b). Industry· 

. commenters pointed out that the 
conditions in paragraph (a) ere not 
likely to be satisfied by many plants 
now using higher burn-up fuel. In such 
cases, applicants may incorporate in 
their analysis the discussion presented 
in the GEIS in Section 6.2.3 "Sensitivity 

· to Recent Changes in the Fuel Cycle," 
and Section 6.3 "Transportation." This 
category of applicants also would have 
to consider the generic and cumulative 
impacts of transportation operation in, 
the vicinity of the Yucca Mountain 
repository site. These.impacts may be 
attributed to an individual plant on a 
reactor-year basis. 

As part of its efforts to develop 
regulatory guidance for this rule, the 
Commission will consider whether 
further changes to the rule ere desirable 
to generically address: (1) The issue of 
cumulative transportation impacts and 
(2) the implications that the use of . 
higher burn-up fuel have for the 
conclusions in Table S-4. After 
consideration of these issues, the 
Commission will determine whether the 
issue of transportation impacts should 
be changed to Category 1. 

As to the NRC's duty to consider the 
cumulative transportation impacts of 
license renewal, the Commission 
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continues to believe that' such analysis 
is appropriate. The fact that DOE rather · 
than an applicant will have title to 
spent-fuel and high-level waste when it 
is transported to a repository and that 
ultimately DOE must consider the 

· enviro~ental impacts of transportation 
does not relieve the Commission of the 
responsibility under the National 
Environmental Policy Act to consider 
the impacts of transportation in its 
environmental review for renewal of an 
operating license. 

Finally, regarding the attribution of 
transportation impacts between the 
initial operating license and the 

· renewed license, the allocation of 
environmental data in§ 51.51 and 
environmental impacts in§ 51.52 on the 
bases of a reference reactor year sets the 
precedence for allocating generic 
(common) impacts. 

Comment. EPA states that the 
discussion of the radiological impacts of 
the uranium fuel cycle (61 FR 28478) 
requires clarification regarding the 
collective effects, over time, on human 
p'opulations. · 
. Response. The Commission believes 
that the discussion adequately 
summarizes the potential collective 
health impacts of the uranium fuel · 
cycle. The following is provided to 
clarify the specific elements of that 
discussion. First, en estimate is 
provided of the 100-year dose 
commitment to .the U. S. population and 
the estimated cancer fatalities from the 
uranium fuel cycle that are ·attributable 
to each 20-year license renewal. It is 
then explained that much of the dose to 
individuals is "tiny" and is attributed to 
radon releases from mines and tailing 
piles. Second, it is explained that the 
dose calculation could be extended to 
cover populations outside of the U. S. 
ayer thousands of years, and that such 
a calculation would estimate thousands 
of cancer fatalities. Third, the 
uncertainty that would be involved in 
this computation and the conservative 
nature of the estimates of fatalities are 
discussed. Views of the scientific 
community about the possible 
overestimation of fatalities resulting 
from the assumptions used ere 
developed in Appendix E, Section E.4.1, 
of the GEIS. Finally, the discussion 
points out that no standards exist that 
can be used to reach a conclusion as to 
the significance of the magnitude of the 
collective radiological health effects. 

Comment. EPA maintains that natural 
background radiation should not be 
used comparatively to judge the 
significance of additional doses of 
radiation. 
· Response. The statement referred to 
by EPA (61'FR 28478), is intended to 
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provide perspective only on the 
magnitude of the additional dose, not on 
its significance. · . 

Comment. EPA believes that the GEIS 
: is unclear as to whether occupational 
· doses are measured as the dose received 
by the average worker or the maximally 

• exposed worker. The NRC should clarify 
what significance these two di!,tinct 

, measures have with respect to the NRC's 
· regulatory regime for reactor licensing. 

Response. Occupational dose limits 
and the requirement to achieve 
exposures which are as low as 
reasonably achievable (ALARA) are 
codified in the Commission's 
regulations in 10 CFR Part 20. The dose 
limits and measured doses correspond 
to the individual. However, the overall 
effectiveness of the licensee's ALARA 
programs are reflected by the average 
doses received by the population of 
workers. A detailed discussion of the 
Commission's radiation protection 
limits and protection measures is 
provided in Appendix E of the GEIS. 
These regulations apply to license 
renewal activities. The estimates in tlie 
GEIS of occupational doses due to 
license renewal assume continued 
compliance with 10 .CFR Part 20, 
including both the dose limits and the 
ALARA requirement. . 
·Comment.EPA disagrees with the 

Commission's definition of "small" 
relative to radiological impacts. The 
Commission's definition is, "For the 
purpose of assessing radiological 
impacts, the Commission has concluded 
that those impacts that do not exceed 
permissible levels in the Commission's 
regulations are considered small.'' EPA 
points out_that the Commission's 
regulations permit an upper liinit that 
would exceed the range of lOE--6 to 
lDE-4, established under the 
Comprehensive Environmental 
Response, Compensation and Liability 
Act, for negligibly small lifetime risk.· 
EPA believes that risks falling above this 
range should not be designated as small 
or insignificant. · 

'Response. The definition of "small" 
used for assessing radiological impacts · 
in the GEIS is not synonymous with 
"negligibly small," which implies that 
an impact is so insignificant as to be 
unworthy of consideraUon. The 
Commission promotes licensee 
programs to bring doses below the . 
regulatory limits to "as low as 
reasonably achievable" (ALARA) 
through its regulations, 10 CFR 50.36(a), 
Appendix I to lOCFRPart 50, and. 
provisions in 10 CFR Part 20. Because. 
ALARA programs continue to be 
effective, actual doses are far below the 
regulatory limits,. limits that represent a 
small risk. As the Commission's dose· 

limits are based on radiation protection 
standards. established by interagency 
committees and reflects international 
·scientific consensus on the adequacy of 
protection standards, the Commission 
chooses to define radiological risk . 
resulting from these standards as being 
"small." 

. Comment. EPA takes issue with the 
Commission's assumptions, in Section 
6.2.2.2 of the GEIS, about'regulatory 
limits .for off-site releases of 
radionuclides for the candidate 
repository at Yucca Mountain. EPA 
stated that the Commission should not 
presume that EPA: will adopt the 
National Academy of Science 
recommendation regarding' a 100 
millirem annual dose limit. Further, 
EPA believes that the GEIS should 
assume a smaller dose limit as a more 
conservative bounding estimate, 
consistent with the stated objective of 
Table S-3 to represent the worst C!\Se or 
bounding estimate of the potential 
release from the uranium fuel cycle 
[GEIS ~age 6-1). 

Response. The Commission does not 
assUiil.e that EPA will adopt a 10.0 
millirem annual dose limit. The 
discussion in Section 6.2.2.2 is clear 
thatthis limit i!! recommended by the 
Academy as a starting point for · 
consideration, and that there is some 
measure of consensus among national 
and·intemational bodies thatthe limits 
should be a fraction of the 100 mrem/ 
year. At this time, the Commission is 
not prepared to speculate as to what the 
final limit will be. 

Comment. EPA states: "The NRC has 
mis-stated the Agency's expectations 
regarding the performance of a high­
level wastl;l repository, and in doing so 
has used an inappropriate benchmark 
for its discussion of acceptable doses to 
the general public from the disposal of 
reactor fuel. Table B-1 * * * states that 
EPA's cumulative release limits (from · 
40 CFR Part 191) are based on a 

. population impact goal of 1,000 
premature cancer deaths in the first 
10,000 years after closure of a 
repository. The table mistakenly equates 
EPA's standard for releases from a high­
level waste repository....:...an extreme 

· upper limit that would result in 1,000· 
prematurEl cancer deaths-with EPA's 
goal or expectation for the performance 
of such repositories .. ;i;J'A stated in the 
promulgation ofits high-level waste 
regulation that a repository for 100,000 
metric tonnes of reactor fuel would 
cause between 10 and 100 such deaths, 
on the assumption that the repository 
complies with the NRC's enforceable 
requirements for engineered barriers 
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found .at 10 CFR Part 60. The 
Commission should not use 1,000 fatal 
cancers as II benchmark for repository· 
performance and instead should 
consider the Agency's stated 
expectation that a well~constructed, 
well-sited repository should out­
perform this level by ten or one­
hundred-fold. The same discussion 
appears in Section 6.2.2.2 of the GEIS 
on page 6-20 and should also be · 
corrected there." 

. Response. The Commission agrees 
that referring to 1,000 premature cancer 
deaths as an EPA population "impact 
goal" is misleading. Until final 
repository release standards are 
promulgated and health impact 
estimates are available, the Commission 
will continue to use ·1,000 premature 
cancer deaths in the fii-st' 10,000 years 
after closure ofa repository as an upper 
bound estimate of.cumulative health 
effects. The following sentence has Qeen 
substituted in the rule for the one with 
which EPA disagrees: "Repository. 
performance standards that will be 
required by EPA are expected to result 
in releases and associated health · · 
consequences in the range between 10. 
and 100 premature cancer deaths with 
an upper limit of 1,000 premature 
cancer deaths world-wide for a 100,000 
metric tonne (MTHM) repository." 

Comment. EPA states: "The NRC has 
not adequately justified certain 
assumptions regarding its analysis of 
risks from the disposal of spent nuc\ear 
(reactor) fuel in the high-level waste 
repository at Yucca Mountain. The NRC 
asserts that analyses in the GEIS of · 
health effecls from ·disposal of reactor 
fuel need not extend beyond 1,000 
years, though NRC's own regulations for 
high-level waste disposal, found at 10 ·· 
CFR Part 60, contain explicit numerical 
requirements on releases occurring after 
the first 1,000 years. An analysis· 
extending over a longer .period of time 
would be more appropriate, such as for· 
10,000 years as required in EPA's high­
level waste standard·applicable to sites 
other than Yucca Monntain." 

Response. This comment refers to an 
'NRC staff response (fonnd at NUREG-
1529, page C7-3) to a comment made by 
an EPA participant in the NRC Public 
Workshop to Discuss License Renewal, 

.. held in Arlington, Virginia, November 4 
and 5, 1991 (Session 4, page 26). The· 
EPA participant pointed out that in·the 
discussion of the uranium fuel cycle in. 
the draft GEIS, NRC provided estimates 
of population dose commitments from 
open-pit uranium mines and stabilized 
tailings piles for 100, 500 and 1,000 
years, but didn'.t provide long-term 
estimates for other long-lived materials. 
The commenter went on to point out 
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that in the case of the high-level waste 
repository these calculations are carried 
out for 10,000 years,.although in his 
view a calculatiol). of impact should be 
carried until there is no more impact. 
The staff response to this comment is 
intended to point out that the likely 
radiological impacts attributable to any 
one nuclear power plant's HLW 
generated as a result of license renewal 
are uncertain and are unlikely to be 
significantly altered by consideration of 
the impacts that may be attributable to 
the period from 1,000 to 10,000 years. 
The basis·for the evaluation of the 
environmental impact of the uranium 
fuel cycle for the renewal of an 
operating license is 10 CFR 51.51-
Table S-3, as supplemented with an 
evaluation of the contribution of Radon-
222 and Technetium-99 to the 
environmental impact of the fuel cycle. · 
The environmental data· in Table S-3 
and discussion of associated 
enviroJ)lilental impacts is expressed on· 

· the basis of a reference reactor year of 
operation. Discussion of fuel.cycle · 

, impacts has been further supplemented 
in the final GEIS with available 
information on the status of regulatory 

. requirements and studies on the 
possible performance of the candidate 

1 high-level waste repository at Yucca 
· Mountain. . 

C. Severe Accident Mitigation Design 
Alternatives · 

Comment. Three industry 
commenters disagreed with the 

1 
designation of severe accidents as 

1 Category 2 in the final rule·and the 
requirement that severe accident. 
mitigation design alternatives 
(SAMDAs) must be addressed by the 
applicant and staff if SAMDAs had not 
previously been addressed in a staff 
environmental document-for the plant. 
They noted· that efforts to analyze severe 
accident vulnerabilities and the 
opportunities to mitigate the . 
vulnerabilities will be completed for all 
plants in the near future. These analyses· 
will provide the bases for a generic 
finding on SAM!)As for all·plants, 
including the designation of Category 1 
for•severe accidents. One commenter 
proposed that a generic Category 1 
finding could be made that 
consideration ofSAMDAs is not 
required for any plant that has a 
completed Iµdividual Plant 
Examination (IPE) and Individual Plant 
Examination ofExternal Events (IPEEE). 

Response. It is stated at 61 FR 28481 
that upon completion of its IPE/IPEEE 
program, the Commission ·may review 
the issue of Severe accident mitigation 
for license renewal and consider, by 
separate _rulemaking, reclassifying 

severe accidents as a Category 1 issue. 
Completion of an IPE and IPEEE in itself 
is not sufficient to fulfill the 
Commission's responsibility under the 
National Environmental Policy Act 
(NEPA). SAMDA alternatives must be 
addressed within an Environmental 
Impact Statement (EIS), or supplement 
to an EIS, or an Environmental 
Assessment. The Commission believes 
that this can be most efficiently 
accomplished generically through a 
supplement to the GEIS and rule 
amendment based on Commission 
review of all IPEs and IPEEEs. Prior to 
successful completion of such a 
rulemaking an applicant will havelo 
submit a SAMOA alternatives analysis, 
based on its IPE and IPEEE (if available), 
in its environmental report. Then the 
Commission will review that analysis in 
a supplemental EIS. for the plant. 

D. Electromagnetic Fields (Chronic 
Effects) · 

Comment. Four industry commenters 
disagreed with the treatment of chronic 
health effects of transmission line 
electromagnetic fields. ·Tho rule 
contains the finding that the magnitude 
of effects is uncertain. No finding is 
made in the rule as to whether this issue 
is a Category 1 or Category 2. The 
commenters note that no submittal is 
required of an applicant for this issue 
until such time as the Commission finds 
that a ·consensus has been reached.by 
the appropriate Federal health agencies 
that there are adverse health effects. The 
commenters believe that the number of 
scientific studies performed over a long 
period of time which could find no 
harmful effects is adequate disclosure 
under the NEPA to designate this issue . 
Category 1. It is suggested that an 
alternative to a Category 1 designation is 
rewording Footnote 5 to Table B-1 in 
the rule to state-in a more positive 
manner that there is no scientific 
evidence of chronic biological effects on 
humans and that this issue will not be 
admitted as a· contention in any hearing 
on a renewal application. One 
commenter believes that this issue is not 
related to refurbishment activities and 
thus should not b~ addressed in the 
context of license renewal. 

Response. The Commission is not 
inclined at this time to change the rule 
relative to the treatment of the chronic 
human health effects of transmission 
line·electromagnetic fields. The 
Commission recognizes that biological 
and physical studies of electromagnetic 
fields have not found consistent 
evidence linking harmful effects with 
field exposures and that much of the · 
scientific evidence and many experts in 
the field arguably would support a 
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· Category 1 determination for this issue. 
However, the Commission also 
recognizes that research is continuing in 
this area, and that a scientific consensus 
on the issue has not yet emerged. 
Consequently, the Commission believes 
that a more conservative position on the 
matter is appropriate at this time. With 
respect to concern.'that nonproductive 
litigation of this issue will take place in 
license renewal hearings, it should be 
noted that because of the intensive 
scrutiny given to this issue within the 
scientific community, any contention 
will have to meet scientific standards 
for admission. 

E. Environmental Justice 

Comment. Comments about the 
treatment of environmental justice in 
the rule were offered by EPA and two 
licensees. EPA stated that as the 
Commission further defines its 
environmental justice requirements it 
should consider the draft guidance 
issued by the Council on Environmental 
Quality (CEQ) on May 24, 1996, and the 
draft guidance issued by EPA on July 
12, 1996. The licensees believe that the 
rule should include provisions for the 
treatment of environmental justice that 
take into consideration that most 
environmental impacts of relicensing 
nuclear plants have been found to be 
small and whether there is any benefit 
in conducting an environmental justice 
review for an already sited facility. 

Response. The Commission is aware 
of the CEQ and EPA draft guidance on 
the treatment of environmental justice 
in NEPA reviews. This guidance is 
being considered as the Commission 
proceeds with developing its own 
requirements for the treatment of 
environmental justice in NEPA reviews. 
As these requirements are developed, 
th.e Commission will. consider whether 
it is appropriate to take a generic rather 
than a site-specific approach to this 
issue for license renewal reviews .. 

F. Supplementc;il Site-Specific 
Environmental Impact Statement Versus 
Environmental Assessment 

· Comment. A licensee disagrees with 
the Commission's decision that a 
supplemental EIS will be prepared for 
license renewal reviews rather than a 
supplemental environmental assessment 
(EA) as proposed in the proposed rule. 
The licensee believes that 
environmental reviews will show that 
there will be no significant 
environmental impact for a number of 
license renewal applicants, and 
therefore preparation of an 
environmental assessment should be 
allowed under the final rule. 
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R~spo~se. Several considerations led review to look _at non-nuclear design 
. to the Commission's decision to require · alternatives in context of severe 

a supplemental EIS in license renewal.· accidents including non-nuclear 
reviews, The proposed rule.and · alternatives." The commenter proceeds 

. supporting GEIS would have included a to expr~ss concei;n .Qiat the analysis of 
preliminary conclusion of a favorable . alternatives consider "efficiency and 
cost-benefit balance. The function of an conservation" and that sites considered 
EA would have been to consider the for.alternatives not be limited 

. impacts associated with. a limited set of geographically because of the ability to 
environmental issues and· whether these wheel power over long distances. 
impacts would overturn the favorable Finally, the individual objects to 
preliminary cost-benefit finding in the eliminating utility economics from the 
GEIS and codified in. the rule. Because environmental review because "The real 

· there was a possibility that the impacts world reason to extend an operating 
for the limited set of environmental license is that of utility economics." 
issues would be found to be nonexistent Response. The Limerick decision was 
or insignificant (no significant impacts), concerned with the consideration of 
use of an EA was provided, for in the design mitigation alternatives 
proposed rule. In addition, a finding of specifically for the Limerick plant, not 
no significant impact and the . with "non-nuclear design alternatives." 
supporting EA may be issued in _draft for With respect.tq the commenters 
comment at the discretion of the concerns about the treatment of 
appropriate NRC staff director. The alternatives to license renewal, the 
proposed rule was challenged with Commission believes that the final GEIS 
respect to preliminary cost-benefit and rule adequately accommodate these 
findings and procedural hurdles to concerns. The consideration of 
public input to the license renewal . alternative energy sources in individual 
review. To resolve these concerns, the license·renewal reviews will.consider 
Commission modified the rule to · those alternatives that are reasonable for 
eliminate the preliminary liceµse the region, including power purchases 
renewal finding and to make that from outside the applicant's service 
finding only after consideration ofall- · area. Also, in assessing the 
impacts within the plant-specific environmental impacts of new . 
review. The Commission believes that . generating capacity it will not 
the sum of all the individual impacts . necessarily be assumed that the capacity 
that are to be considered in the decisiop would be constructed on the site under 
whether to renew a nuclear power plant review. Finally, consideration of the. 
operating license for an additional 20 economic merits of renewing a plant . 
years, especially given the controversy · operating license is eliminated only · 
over various aspects of nuclear power, ·from the Commission's decision . 
exceeds the Commission's threshold for whether to renew. The decision about 
a finding of no significant impact. This the economic merits of continued 
and the desire to ensure public access operation of a nuclear power plant will 
to the license renewal review process be made by the owners and the State 
led to the requirement of a . regulators. 
supplemental EIS for license renewal. m. Procedural Background 

G. Purpose and Need for the Proposed _Beca~se this rule makes only minor 
Action clarifying and conforming changes and 

Comment. EPA questions the adds language inadvertently omitted 
definition of the "proposed action" from Table B-1 of the rulemaking 
within the context of the discussion of published June 5, 1996, and because . 
purpose and need at 61 FR 28472. public comments were solicited on that 

Response. The definition of "purpose rulemaking the NRC is approving this 
and need" is to be applied to the · rule without seeking public comments 
"proposed action" of renewal of a on proposed amendments. As such, 
nuclear power plant operating license. It pursuant to 5 U.S.C. 553(b)(B), the 
does not refer to and should not be. . · Commiss_ion for good cause finds that a 
confused with the purpose of the GEIS, notice and comment procedure is 
wliich is given in the GEIS, Section 1.1 · unnecessary.for this rulemaking. 
Purpose of the GEIS. · IV; Finding of No Significant . 
H. Alternatives Environmental Impact: Availab_ility 

Comment. A individual believes that . The NRC has determined that this 
the rule appears to contradict the final.rule is the type of action described 
limerick Ecology Action decision, 869 as a categorical exclusion in 10 CFR 
F.2d 719 (3rd Cir. 1,989). The 51.22(c)(3). Therefore,.neither an . 
commenter states that this decision environmental impact statement nor an · 
"* * * requires the environmental environmental assessment has been 
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prepared for this regulation. This action · 
is procedural in nature and pertains 
only to the type of environmental 
information to be reviewed . 

V. Paperwork Reduction Act Statement 

· This final rule amends information 
collection requirements that ~ subject 
to the Paperwork Reduction Act of 1995 
(44 U.S.C. 3501· et seq.). These 
requirements were approved by the 
Office of Management and Budget, 
approval number 3150--0021. 

. The public reporting burden for thi·s 
collection of information is estimated to 
average 4,200 hours per response, 
including the time for reviewing 
instructions, searching _existing data . 
sources, gathering and· maintaining the 
data needed, and completing and. . 
reviewing the collection oI infonilati~n. · 
Send comments regarding this burden · 
estimate or any other aspect of this · 
collection of information, including 
suggestions for reducing the burden, to 
the Information and Records 
Management Branch (T~F33), U.S. 
Nuclear Regulatory _Commission, 
Washington, DC 20555:-()001, orby 
Internet electronic mail at 
BJS1@nrc.gov; and to the Desk Officer, 
Office of Information and Regulatory 
Affairs, NEOB-10202 (3150--0021), . 
Office of Management and Budget, 
Washington, DC 20503. 

Public Protection N_otification 

The NRC may not conduct or sponsor, 
and a person is not _required to respond •. 
to, a collection of information unless it 
.displays a currently valid·OMB control 
·number; 

VI. Regulatory .Analysis 

The regulatory analysis prepared for 
the final rule published Jwie 5, 1996 (61 
FR 28467) is unchanged-for this final 
rule. The analysis examines the costs 
and benefits of the alternatives 
considered by the Commission. The two 
alternatives considered were: 

.(A) Retaining the existing 10 tFR Part 
51 review pr.ocess for license renewal, 
which requires that all reviews be on a 
plant-specific basis; and . 

(5) Amending 10 CFR Part 51 to allow 
a portion. of the environmental review to 
be conducted on a generic basis'. 

The conclusions of the regulatory . 
analysis show=substantial cost savings of 
alternative (B) over alternative (A). The 
analysis, NUREG-1440, is available for 
inspection in the NRC Public Document 
Room, 2120 L Street NW., (Lower · 
Level), Washington, DC. Copies cifthe . 
analysis are available as described in 
Section V. 
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VII. Regulatory Flexibility Act 
Certification 

As required by the Regulatory 
Flexibility Act of 1980, 5 U.S.C. 605(b), 
the Commission certifies that this final 
rule will n.ot have a significant impact 
on a substantial nuniber of small 
entities. The final rule states the 
application procedures and 
environmental information to be 
submitted by nuclear power plant 
licensees to facilitate NRC's obligations 
under NEPA. Nuclear power plant 
licensees do not fall within the 
definition of small businesses as defined 
in Section 3 of the SmalfBusiness Act, 
15 U.s.c: 632, or the Commission's Size 
Standards, April 11, 1995 (60 FR 
18344). . 

VIII; Small Business Regulatory 
· Enforcement Fairness Act · 

. In accordance with the Small 
Business Regulatory Enforcement 
Fairness Act of 1996, the NRC has 

· determined that this action is not a 
"major rule" and has verified this 
determination with the Office of 
Information and Regulatory Affairs, 
Office of Management and Budget. 

IX. Backfit Analysi~ 
The NRC has determined that these 

amendments.do n~t involve any 
provisions which would impose backfits 
as defined in 10 CFR 50.109(a)(1); 
therefore, a backfit analysis need not be 
prepared. 

List of.Subjects in lQ.CFR Part 51 
Administrative practice and 

·procedure, Environmental impact 
statement, Nuclear materials, Nuclear 
po_wer plants and reactors, Reporting 
· and recordkeeping requirements. 

For the reasons set.out in'the 
· preamble ancl under the authority of the 
· Atomic Energy Act of 1954, as amended; 
the Energy Reorganization Act of 1974, 
as amended; the National . 

. Environmental Policy .Act of 1969, as 
· amended; and 5 U$C. 552 and 553, the 
NRC is adopting the following 
amendments to 10 CFRl'art 51. 

61 FR 68543 
Published 12/30/96 
Effective 1 /17/97 

10 CFR Part 51 

RIN 3150-AD63 

Environmental Review for Renewal of 
Nuclear Power Plant Operating 
Licenses; Correction 

. AGENCY; Nuclear Regulatory .: 
Commission. · · 
ACTION:: Fin!}l rule:· Correction. 

'SUMMAR'(: This docuinent corrects:a 
' fina.lruJe appearing in the Federal 
. Register on.December 18, 1996 (61 FR ... 
:513537)', that amends regulations on the • 
. ei;ivh}>nmental review;ofapp'li<;:ations to 
· rene_w: the operating· licenses cif nµclear. 
power plllnts: .This action is necessary to . 
remove an u_ni;iecessary amen_da.tory 
instruction and to correct an erroneous 
ameiJ.dat°'ry insti:uciion.. . . . 
EFFECTIVE DATl;::Jahuary 17, 1997, 

. FO_R FURTHE~ 'NFORMATIONCONT~CT: · .. 
Michael.T. Leslir,telephone (30:ll 415-
7163. . . . . 

SUPPLEMENTARY INFORMATION_: 

§51;103 [Corrected] 
. On page 66545, amendatory 

instruction 5 Js removed. :_ 
Ori page.66546, am_enda.tory 

· instruction· 8 is revised to read as 
foHowf!:... . : •. . . · . 

'.'8. Iii §5L103;_paragraphs (a)(3) and • 
(a)(5) are revised to read as follows:" 

· Date~ ~t Rockville; Maryland, this 2~rd di!Y 
ofD~cember,)~~lk . , · .. · · · ·. • · · · 

·. For tho .Nuclear.Regulatory Commission. 
MlchaelT. Lesar;. · · 
Fe~eiol-Regi~ter Liai~'!!!:. Officer.__ · 
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RULES and REGULATIONS 
TITLE 10, CHAPTER 1, CODE OF FEDERAL REGULATIONS-ENERGY 

EARLY SITE PERMITS; STANDARD DESIGN 
CERTIFICATIONS; AND COMBINED LICENSES FOR 

NUCLEAR POWER PLANTS 

54 FR 15372 
!Published 4/18/89 
Effective 5/18/89 

10 CFR Parts 2, 50, 51, 52, and 170 

RIN 3150-AC61 

Early Site Permits; Standard Design 
Certifications; and Combined Licenses 
for Nuclear Power Reactors 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission is now adding a new part 
to its regulations which provides for 
issuance of early site pennits, standard 
design certifications, and combined 
construction pennite and operating 
licenses with conditions for nuclear 
power reactors. The new part sets out 
the review procedures and licensing 
requirements for applications for these 
new licenses and certifications. The 
final action is intended to achieve the 
early resolution of licensing issues and 
enhance the safety and reliability of · 
nuclear power plants. 
EFFECTIVE DATE: May 18, 1989. . 
ADDRESS: Documents relative to this 
final rule may be examined and copied 
for a fee at the NRC Public Document 
Room, 2120 L Street NW, Washington 
DC. · ' 

~FOR FURTHER INFORMATION CONTACT: 
Steven Crockett, Attorney, Office of the 
General Counsel, telephone (301) 492-
1600, on procedural matters, or Jerry 
Wilson, Office of Nuclear Regulatory 
Research, telephone (301) 492-3729, on 
technical matters, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555. · 
SUPPLEMENTARY INFORMATION: 

I. Background 

The Commission has long sought 
nuclear power plant standardization 
and the enhanced safety and licensing 
refonn which standardization could 
,make possible. For more than a decade, 
1the Commission has been adding 
,provisions to 10 CFR Part 50 and Part 2 
'that allow for limited degrees of 
:standardization, and for as many years, 
jthe Commission has been propo~ing 
!legislation to Congress on the subject. 
:The Commission was frequently asked 
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by Members of Congress to what extent · 
legislation on the subject was necessary, 
and in doing the analysis necessary to 
reply to these questions, the · 
Commission came to believe that much · 
of what it sought could be accomplished 
within its current statutory authority. 
Thus the Commission embarked on 
,standardization ruleniaking. 
'I The rulemaking process has been 
lengthy and highly public. A year and a 
,half ago, the Commission announced its 
intent to pursue standardization 
rulemaking in its Policy Statement on 
Nuclear Power Plant Standardization (52 
FR 34884; September 15, 1987). The 
Policy Statement set forth the principles 
that would guide the rulemaking and · 
proyided for a forty-five-day comment 
period on the Policy Statement. On 
October 20, 1987, about mid-way 
through the comment period the NRC 
staff held a public workshop on the · 
Policy Statement. During the Workshop, 
the staff presented a detailed outline of 
the proposed rule and answered 
preliminary questions about it. A 
transcript of the workshop may be found 
in the Commission's public document 
room, Gelman Building, 2120 L Street, 
NW, Washington, DC. After a lengthy 
\internal consideration of the comments 
received on the Policy Statement and 
,the outline of the rule presented at the 
Workshop, and after public briefings of 
'the Commission and the Advisory 
'Committee on Reactor Safeguards 
(ACRS), the Commission issued a 
·proposed rule (53 FR 32060; Auguest 23, 
1988) and provided for a sixty-day 
comment period. The comment period 
wee extended to 75 days on October 24, 
1968 (53.FR 41609). Mid-way through 
~at period the NRC staff again held a 
,public workshop, this time on the text of 
'the proposed rule.1 

During the second, 75-day comment 
;period, the Commission received over 70 

1 Given this lengthy and public process, ·the 
Commission Is unpersuaded by commenters on the 
proposed rule wbo claim that the public was not 
given enough! time to consider the rule. For 
example, the Nuclear Infonnetion Resource Service 
(NIRS) says that given the Importance of the rule, 
one ''would think that the NRC would encourage the 
widest possible public participation on this rule, 
perhaps even by making special efforts to solicit 
comment." That is, of course, precisely whet the 
Commission did. 
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sets of comments, ranging from one-page 
letters to multi-paged documents, one of 
which included an annotated rewrite of 
the whole rule. The commenters 
included the Department of Energy 
(DOE), agencies and offices in the states 
of Connecticut, Indiana, New York, and 
North Carolina, the Nuclear Utility 
Management and Resources Council 
(NUMARC), the American Nuclear 
Energy Council, Westinghouse, General 
Electric, Combustion Engineering, Stone 
& Webster, the U.S. Chamber of 
Commerce, the Union of Concerned 
Scientists (UCS), the Nuclear 
Information and Resource Service 
(NIRS), the Ohio Citizens for 
Responsible Energy (OCRE), the 
Maryland Nuclear Safety Coalition, and 
several utilities, corporations, public 
interest groups, and individuals. All the 
comments may be viewed in the 
agency's public document room. 

The Commission has carefully 
considered all the comments and wishes 
to express its sincere appreciation of the 
often considerable efforts of the 
commenters. While the broad outlines, 
and even many of the details, of the 
proposed rule remained unchanged in 
the final rule, few sections of the 
proposed rule have escaped revision in 
light of the comments, and some have 
been thoroughly revised. In the 
remainder of this section of this final 
rule preamble, the Commission makes 
two general responses to comments end 
then summarizes both the comments 
and its responses to them. In Section II 
of this final rule preamble, the 
Commission responds to comments on 
the chief issues raised by the comments. 
While Section II often touches on the 
broad policies which lie behind the rule, 
readers wishing to know more about 
those broad policies may consult the 
statement of considerations which was 
,published with the proposed rule. In 
Section III, which proceeds section-by­
section through the final rule, the 
Commission notes minor changes and 
offers some minor clarifications of the 
meaning of some provisions. For a 
complete record of the differences 
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between the proposed rule and the final 
rule, readers may consult the 
comparative text of the final rule, which 
is available in the agency's public 
document room. 

Two General Responses to Comments 
Before summing up the comments and 

the Commission's responses to them, the 
Commission wishes to make clear what 
it has not tried to do in this rulemaking. 
First, although this is an important 
rulemaking, it does not resolve all the 
safety, environmental, and political. 
issues facing nuclear power. The 
Commission received urgings to 
undertake deep reforms before issuing 
this final rule. The Commission was, for 
instance, urged to streamline the hearing 
procedures in 10 CFR Part 2, Subpart G, 
restructure the utilities' liabilities under 
the Price-Anderson Act, decide once 
and for all what safety criteria shall be 
applied to all futur,e plants, solve the 
problem of nuclear waste, tum all ·health 
and safety regulation-not just the 
NRC's-over to the states, reconsider 
whether economic considerations 
should ever enter into safety decisions, 
conduct local running referenda on 
whether a given nuclear power plant 
should be built, and have Congress 
directly review designs. In sum, the 
Commission was urged to do everything 
before it did anything. 

However, the Commission has stuck 
to the simple aim in this rulemaking of 
providing procedures for the 
standardization of nuclear power plants 
and more generally for the early 
resolution of safety and environmental 
issues in licensing proceedings. The 
Commission has declined to tie the fate 
of this rulemaking to the progress of the 
agency's many other ongoing efforts, 
such as revision of the agency's hearing 
procedures, implements tion of the, · 
Policy Statement on Safety Goals (51.FR 
30028; August 21, 1986), development of 
techniques of analysis of risk and cost, 
and preparation for the licensing of a 
high-level waste repository. The final 
rule necessarily touches on substance 
whenever it sets forth requirements for 
the technical content of applications for 
early site permits, design certifications, 
or combined licenses, or discusses the 
applicability of existing standards to 
new designs and new situations. But 
even here, the Commission has avoided 
establishing new 9afety or 
environmental standards, although the 
Commission may choose to adopt 
additional safety standards applicable 
to new designs prior to the advent of 
design certifications. 

Second, many saw this rule as the 
occasion for arguments over the future . 
viability of nuclear power in the United 

States. On the one hand, the 
Commission is vigorously accused of 
promoting the nuclear industry and 
shutting local governments and 
individual citizens out of the licensing 
process. On the othlU' hand, the 
Commis11ion is told that the licensing 
process is "the reason" for "the loss of 
the nuclear option", and. that reform of 
that process is the "sine qua non" of the 
viability of that option. 

Certainly, the Commission hopes that 
this rule will have a beneficial effect on 
the licensing process.. In other-words. 
the Commission hopes that effort has 
not been wasted on a rule which- will 
never be used. But the Commission is 
not out to secure, single-handedly, the 
viability of the industry or to shut the 
general public. out. The future of nuclear 
power depends not only ori the licensing 
process but also on economic- trends and 
events, the safety and reliability of the . 
plants, political fortunes, and much else. 
The Commission's intent with this 
rulemaking is only to have a sensible 
and stable procedural framework in 
place for the consideration of future 
designs, and to make it possible to 
resolve safety and environmental issues 
before plants are built, rather than after. 

Summary of the Comments and the 
Commission's Responses · 

The comments on the proposed rule. 
are characterized both by their broad 
agreement that standardization and 
early resolution of licensing issues are 
desirable, and by their often deep 
differences on what kinds of designs 
should be certified, how they should be., 
certified, and what consequences 
certification should.have-for the. 
licensing process. · 

As to what kinds of designs should be 
certified, except for the very few who 
opposed any licensing of any nuclear 
power plant, no commenter opposes the 
certification of designs which differ 
significantly from the designs.which 
have been built thus far; but some; UCS, 
for instance, say that only "advanced" 
designs should be certified, and many, 
including UCS, DOE, and Westinghouse, 
say that only designs for whole plants 
should be certified. 

While not withholding certification 
. from incomplete designs or designs 
which are not advanced, the final rule 
has moved a long way from Ute position 
the Commission took in the legislative 
proposal it made shortly before this 
rulemaking began. There, certification 
was held out only for evolutionary light 
water designs, but was permitted for the 
design of any "major portion" of a plant. 
The final rule provides for certification 
of advanced designs and permits 
certification of designs of less than full 
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scope only in highly restricted _. 
circumstances. 

As to how designs should be certified, 
most commenters think the Commission 
has authority to certify either by rule or 
by license. However, some commenters 
see advantages in certification by 
license. OCRE, for instance, says that 
certification by license is more 
appropriate, and some industry 
commenters think that more protections 
are available to the holder of a design 
license than are available to the 
"holdern of a design rule. Some 
commenters prefer certification by 
license because they believe that a 
hearing on a license has to be a formal 
adjudication. 

The final rule reflects the 
Commission's long-standing preference 
for certification by rulemaking (see the 
old 10 CFR Part 50, Appendix O, 
paragraph 7), and for certification 
hearing procedures which, while they 
permit formal procedures when needed, 
do not assume that formal procedures 

. are the best means for resolving every 
safety issues. 

Finally, the deepest differences among 
the commenters concern the 
consequences of standardization and 
other devices for early resolution of 
licensing issues for the licensing 
process. One commenter believes that, 
once a plant.is built under a combined 
license, there need be no hearing at all 
before operation begins. Several of these 
commenters characterize the- proposed 
rule's provision for an opportunity for a 
hearing just before operation as the old 
two-step licensing process under a 
different name. Others believe not only 
that there should be such a hearing but 
also that resolution of issues in earlier 
proceedings, does not entail any 
restriction on the issue·s which may be 
raised in the hearing after construction 
Many of these commenters attribute to 
the Commission an intent to do away 
with public participation in the licensing 
process. 

The Commission has given more 
consideration to this issue than to any 
other procedural question raised by the 
proposed rule. As a result, the proposed 
rule's provisions on hearings just before 
operation have been revised in the final 
rule (the revised provisilms are 
discussed in more detail below). 
However, the final rule still provides for 
an opportunity for a hearing on limited 
issues before operation under a 
combined license. But the mere fact of 
this opportunity does not mean that the 
rule is hiding the old two-step process 
under a different name. By far the 
greater part of the issues which in the 
past have been considered in operating 
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license hearings would, under the new 
rule, be considered at the combined 
license stage or in a certification 
proceeding, including the· bulk of 
emergency planning issues. Similarly, 
the mere fact that any hearing prior to . 
operation would be limited does not 
mean that the Commission is attempting 
to remove the public from the licensing 
process. The rule does not prevent the 
public from participating in the 
resolution of any operating license issue. 
It simply moves the bulk of the issues up 
front In the licensing process to the 
design certification, early site permit, 
and combined license perts of the 
process. 

II. The Principal Issues 

. 1. Requirements for Applications for 
Design Certification 

Because design certification is the key 
procedural device in Part 52 for bringing 
about enhanced safety and early 
resolution of licensing issues, the 
Commission begins its discussion of the 
principal issues with responses to 
comments on the proposed rule's 
requirements for applications for 
certification. · 

a. "Advanced" Designs 

The proposed rule provided for 
certification both of evolutionary light­
water designs, that is, improved 
versions of the light-water designs now 
in operation, and of "advanced" designs, 
that is, designs which differ significantly 
from the evolutionary light-water 
designs, or which incorporate, to a 
greeter extent than evolutionary light­
water designs do, simplified, inherent, 
passive, or other innovative means to 
accomplish their safety functions (the 
distinction between evolutionary light­
water designs and advanced designs is 
discussed at greater length below). The 
proposed rule required that some 
advanced designs could not be certified 
until full-scale prototypes of them were 
built and tested. While agreeing with the 
requirement for prototype testing of 
some advanced designs, several 
commenters, UCS prominent among 
them, say that certification should be 
held out only to advanced designs. UCS 
argues that without such a limitation on 
the designs which could be offered up 
for certification, the proposed rule 
would discriminate against the 
development of advanced designs of 
greater safety, because, given the choice 

- between seeking certification of a 
familiar design and seeking certification 
of a design which the Commission m"ight 
require to be tested in a full-bcale 
prototype, an applicant would choose to 
avoid having to build a prototype. 

As is noted above, the rule, unlike the 
legislative proposals which preceded it, 
provides for certification of advanced 
designs. However, it also provides for 
certification of evolutionary light-water 
designs. The Commission's legislative 
proposals on standardization have 
always focused on these designs, on the 
grounds that the light-water designs now 
In operation provide a high degree of 
protection to public health and safety. 
Moreover, the Commission does not 
believe that the requirement in some 
cases for a prototype is such a burden. 
Whatever burden having to test a 
prototype may be, the burden may be 
lessened by agreements of cost-sharing 
among utilities and other organizations, 
and by licensing the prototype for 
commercial operation. It is well to 
remember also that, under the rule, 
prototype testing is required only for 
certification or an unconditional final 
design approval, if at all. A final design 
approval under 10 CFR Part 52, 
Appendix O (formerly _in Part 50) can be 
granted subject to conditions requiring 
prototype testing. See 10 CFR Part 52, 
Appendix 0, paragraph 5. Moreover, a 
licensed prototype may be replicated. 

b. Requirement to Address Unresolved 
Safety Issues and Safety Goals · 

Several commenters object to the 
proposed rule's requirement that 
applicants for certification propose 
technical resolutions of Unresolved 
Safety Issues and high-. and mediun1-

. priority Generic Safety Issues. This 
requirement, and simi.lar ones relating to 
probabilistic risk assessments and the 
Commission's Three Mile Island 
requirements for new plants, 10 CFR 
50.34(0, were announced in the 
Commission's Severe Accident Policy 
Statement (50 FR 32138; August 8, 1985) 
and in the Commission's Policy 
Statement on Standardization (52 FR 
34884; September 15, 1987). Some 
commenter& call it "inappropriate" to 
impose this burden on applicants. 
Others say that no resolution of one of 
these issues should be imposed on a 
design unless the resolution had passed 
a cost-benefit test. 

The Commission believes that it is not 
inappropriate to require that an · 
applicant for certification show either 
that a particular issue-is not relevant to 
the design proffered in the application, 
or that the applicant has in hand a 
design-specific resolution of the issue 
(the applicant is of course not required 
to propose a generic resolution of the 
Issue). As to cost-benefit tests, the 
Commission will of"course apply them to 
the resolution of safety issues where the 
resolutions are being imposed on 
existing plants and adequate protection 
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is already secured. See 10 CFR 50.109 
and UCS v. NRG, 824 F.2d 108 (D.C. Cir. 
1987). However, initial certification does 
not involve backfitting. Designers will, 
of course, strive for a cost-effective 
design, but the Commission declines to 
incorporate a cost-benefit test in the 
standards for certification. 

c. Requirements on Scope of Design and 
on Prototypes · 

In the statement of considerations 
accompanying the proposed rule, the 
Commission noted that the proposed 
rule permitted certification of 
incomplete designs only in limited cases, 
while the legislation the Commission 
had proposed to the 100th Congress had 
been Iese stringent about scope of 
design. The Commission invited 
comment on whether the final rule 
should return to the policy reflected in 
the proposed legislation. DOE, 
Westinghouse, and UCS, among others, 
argue that only designs of complete 
power plants-excluding site-specific 
elements of course-should be certified. 
NUMARC, however, advocates a return 
to the policy of the legislation proposed 
to the 100th Congress. One engineering 
firm argues that requiring complete 
designs would limit market forces that 
could contribute to standardization. 

The final rule is even more stringent 
about completeness of design than. the 
proposed rule was. The final rule's 
provisions on scope, eee § 52.47, reflect 
a policy that certain designs, especially 
designs which are evolutions of light­
water designs now in operation, should 
not be certified unless they include all of 
a plant which can affect safe operation 
of the plant except its site-specific 
elements. See§ 52.47(b). Examples of 
designs which are evolutions of 
currently operating light-water designs 
are General Electric's ABWR, 
Westinghouse's SP/90, and Combustion 
Engineering's System ao+. Full-scope 
may also be required of certain 
advanced designs, namely, the 
"passive" light-water designs such as 
General Electric's SBWR and 
Westinghouse's AP600. Considerations 
of safety, not.market forces, constitute 
the basis for the final rule's requirement 
that these designs be full-scope designs. 
Long experience with operating light­
water designs more than adequately 
demonstrates the adverse safety impact 
which portions of the balance of plant 
can-have on the nuclear island. Given 
this experience, certification of these 
designs must be based on a 
consideration of the whole plant, or else 
the certifications of those designs will 
lack that degree of finality which should 
be the mark of certification. · 
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However, the Commission has not 
adopted UCS'e position that no design of 
incomplete scope could ever be 
certified. There is no reason to conclude 
that there could never be a design which 
protects the nuclear island against 
adverse effects caused by events in the 
balance of plant. The final rule therefore 
provides the opportunity for certification 
of designs of less than complete scope, if 
they belong to the class of advanced 
designs. See § 52.47(b). Examples of 
designs in this class include the passive 
light-water designs mentioned above 
and non-light-water designs such as 
General Electric'e PRISM, Rockwell's · 
SAFR, and General Atomic's MHTGR. 
But here too the rule sets a high· 
standard: Certification of an advanced 
design of incomplete scope will be given 
only after a showing, using a full-scale 
prototype, that the balance of plant 
cannot significantly affect the safe 
operation of the plant. 

Standardization along these lines may 
indeed limit some market forces, 
particularly those which encourage a 
highly differentiated range of products. 
However, the final rule's requirements 
on scope in no way limit innovative 
aITangements among vendors and 
architect-engineers for bringing new 
designs before the Commission. 

The final rule is clearer than the 
proposed rule was in identifying those 
designs which cannot be certified 
without a program of testing. For 
purposes of determining which designs 
must undergo a testing program to be 
certified, the rule distinguishes between 
all advanced designs-be they passive 
light-water or non-light water-and 
evolutionary light-water designs. Some 
testing may be required of all advanced 
designs. Passive light-water designs are 
to some extent also evolutions of the 
light-water designs now licensed, but 
they have design features which are not 
present on plants licensed and operating 
in the United States. Therefore the rule 
requires that the maturity of the passive. 
light-water designs be demonstrated 
through a combination of experience, 
appropriate tests, or analyses, but most 
likely not through prototype testing. See 
§ 52.47(b)(2). While analyses may be 
relied upon by the staff to demonstrate 
the acceptability of a particular safety 
feature -which evolved from previous 
experience or to justify the acceptability 
of a scale model test. it is very unlikely 
that an advanced design would be 
certified solely on the basis of analyses. 
Prototype testing is likely to be required · 
for ccrtificaton of advanced non-light­
water designs because these 
revolutionary designs use innovative 
means to accomplish their .safety 

functions, such.as passive decay heat 
removal and reactivity control, which 
have not been licensed anc\ operated in 
the United States. See id. 

d. Certification by Rulemaking 

The proposed rull! provided for design . 
certification by rulemaking. Here the 
proposed rule was in accord with the 
old 10 CFR Part 50, Appendix Q, · 
paragraph 7 (this paragraph is now 
being replaced by Subpart B of Part 52). 
However, in the notice of proposed 
rulemaking, the Commission invited 
comments on whether certification· 
should be by license rather than rule. 
Although the Commission expressed 
some doubts on the matter, commenter& 
generally agree that the Commission has 
the authority to license designs. Some . 
industry commenters and some public 
interest groups alike go further and , 
argue that certification by license is 
preferable. Industry commenter& arguing 
this position believe that the rights and · 
obligations which attach to a license are 
clearer than those which attach to a· :. 
rule. For instance, a license is possessed 
by some entity and, under Commission 
law, cannot he transferred without that 
entity's consent. Some public interest 
groups prefer certification by license 
because they believe that the hearing on 
a license would have to be a formal• 
adjudication. 

The Commission continues to believe 
that certification by rule is preferable to 
certification by license. As DOE says, a 
design certification will, like a rule, have 
generic application. Moreover, 
certification by rulemaking leaves the 
Commission free to adapt hearing 
procedures to the requirements of the 
subject matter, rather than rely · ·· 
exclusively on formal adjudicatory 
devices even when they are not useful 
(hearing procedures are more· fully 
discussed below). Finally, certification 
by rulemaking permits the Commission 
to consider reactor designs submitted by 
foreign corporations. However, the 
Commission will give priority to designs 
for which there is a demonstrated 
interest in the United States. The 
Commission will review other designs · 
as resources permit. 

For the reasons just given, the final 
rule retains provisions for certification 
by rulemaking. Westinghouse suggests 
also adding provisions for certification 
by license, leaving it to the applicant ·to 
choose between certification by license 
and certification by rulemaking. The 
Commission, however, prefers 
rulemaking and sees no advantage to 
providing such an option. 

NUMARC, while supporting 
certification by rule., suggests adding 
provisions analogous to existing 
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provisions in 10 CFR Part 50 for transfer 
or revocation of a·license. See 10 CFR 
50.80 and 50.100. However, a rule 
certifying ·a· design does not; strictly 
speaking, belong to the designer. 
Therefore, such a rule cannot be 
transferred or revoked by adjudicatory 
enforcement. Applying § 50.80, in 
particular, to a rule certifying a design 
would be akin to ·giving the vendor of· 
the design a patent; but the Commission 
has no authority to issue patents. 

Nonetheless, the vendor whose design 
is certified by rule is not without 
protection. Section 52.63(a), the 
Administrative Procedure Act; and, 

· ultimately. judicial review protect the 
· vendor against arbitrary amendment or 
recission of the certification rule, and 
the law of°patents and trade secrets 
protects the vendor against unlawful use 
of the design. In order to give the vendor 
more opportunity to treat elements of 
the design as trade secrets, the final rule 
provides that proprietary information 
contained in an application for design 

.. certification shall be given the same 
treatment that such information would 
be given in a proceeding on an · 
application for a construction permit or 
an operating license under 10 CFR Part 
50. See § 52.51. Moreover, an applicant 
referencing a design certification and 
seeking to use a designer other thari the 
designer which achieved the 
certification would have to comply with 
§§ 52.63(c) and 52.73, and the other 
designer would have to pay a portion of 
the cost of review of the application for 
certification. See 10 CFR 170.12 (d) and 
(e), as amended in this document. 

e. Applicability of Existing Standards 

With one exception, the proposed rule 
did not say what safety standards 
would be applied to a design proffered · 
for certification, or even precisely what 
existing information requirements 
applicants would have to meet.2 In its 
lengthy and highly detailed comments, 
NUMARc· proposes adding to the rule a 
large number of highly specific cross­
references to Part 50, and a statement 
that no other portions of Part 50 apply. 

The final rule provides that the 
standards set out in 10.CFR Part 20, Part 
50 and its appendices, and Parts 73 and 
100 will apply to the new designs where 
those standards are technically relevant 
to the design proposed for the facility. 
See new§ 52.48. Application of Parts 20, 
50, 73, and 100. to the certification of new 

1 The proposed rule did elate that en epplicetlon 
for certlficetion would have to demonstrate that the· 
design complied with the technically relevant 
portions of the Commission's Three Mile !&lend 
requirements set forth In 10 CFR 50.34(f). See 
I 52.47(a), 53 FR 32073 (proposed rule). 
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designs, as reflected in § 52.48, should 
go a long way toward establishing the 
regulatory standard that new designs 
must meet, and thereby provide the 
regulatory stability that is an essential 
prerequisite to realizing the benefits of . 
standardization. The Commission 
recognizes that new designs may 
incorporate new features not addressed 
by the current standards in Parts 20, 50, 
73 or 100 and that. accordingly, new 
standards may be required to address 
any such new design features. 
Therefore, the NRC staff shall, as soon 
as practicable, adv'ise the Commission 
of the need for criteria for judging the 
safety of designs offered for certification 
that are different from or supplementary 
to current standards in 10 CFR Parts 20, 
50, 73, and 100. The Commission shall 
consider the NRC stafrs views and 
determine whether additional 
rulemaking is needed or appropriate to 
resolve generic questions that are 
applicable to multiple designs. The 
objective of such rulemaking would be 
to incorporate any new standards in 
Part 50 or Part 100, as appropriate, 
rather than to develop such standards in 
·the context of the Commission's review 
and approval of individual applications · 
for design certifications. On the other. 
hand, new design features that are 
unique to a particular design would be 
addressed in the context of a rulemaking 
proceeding for that particular design. 

f. Hearings on Applications for Design 
Certifications 

Like the proposed rule, the final rule 
provides for notice and comment 
rulemaking on an application for a 
design certification, together with an 
opportunity for an informal hearing on 
an application for a design certification. 
The rule also permits the use of more 
formal procedures where they are the 
only procedures available for'resolving 
a given issue properly. See § 52.51. UCS 
and others argue that any hearing on · · 
certification should be a formal 
adjudication. In particular, ucs argues 
that.the certification proceeding will be 
dealing with adjudicative, as opposed to 
legislative, facts and therefore should be 
fully adjudicatory. UCS characterizes 
adjudicative facts as "uniquely related 
to activities of the parties that are at 
issue" and legislative facts as "facts 
about industry practices, economic 
impact, scientific data, and other 
information about which the parties 
have no special information." 

UCS' argument proves too much. If the 
facts to be considered in a certification 
proceeding are wholly adjudicative, 
then, because those facts are like the 
facts considered in any nilemaking on 
safety issues, every such rulemaking · 

must be a formal adjudication. However, 
this conclusion is clearly not the law; 
therefore, the facts in a certification 
proceeding are not wholly adjudicatory. 
Moreover, if such facts must be 
categorized at all, they are more 
"legislative" than "adjudicative", as 
ucs·defines those te~s. for while they 
are ''related to activities of the parties", 
they are not uniquely so, and they are 
facts about "industry practices, 
scientific data", engineering principles, 
and the like. 

Several commenters also argue that 
the certification proceeding should be a 
formal adjudication because- cross­
examination is an unsurpassed means 
for discovering the truth. Again, the 
argument proves too much, namely, that 
every rulemaking, indeed every species . 
of lawmaking, should be formal 
adjudication. Part 52 does not assume 
the superiority, or even the usefulness, 
.of formal procedures for resolving every 
issue; but it does provide for their use 
where they are the only means available 
for resolving an issue properly. · 

g. Fees for Review of Applications 

The final rule adheres to the fee policy 
embodied in the proposed rule. An 
applicant for design certification does· 
not have to pay an application fee, but · 
the applicant will have to pay the full 
cost of the NRC review of the 
application, although not until the 
certification is referenced in an 
application for a construction permit or 
combined license, or, failing that, not 
until the certification expires. The 
details of the scheme of deferral of the 
fees appear in conforming amendments 
to the recently amended 10 CFR Part 170 
(53 FR 52632: December 29, 1988). 

UCS asserts that the provision for · 
deferral of fees for NRC review is 
"unconscionable". To the contrary, the 
Commission believes that there is 
nothing "unconscionablE!" about deferral 
of fees for a program whose aim is to 
enhance safety. · . 

Some industry commenters assert that 
the requirement for payment of the full 
cost of NRC review presents an 
"insurmountable disincentive" to the 
development of certified designs. Some 
industry commen_ters propose putting a 
ceiling on fees for certification review, 
in order. to help vendors better.estimat~ 
the costs of developing and certifying a 
design. The Commission fully recognizes 
that it will be difficult for a vendor to 
estimate the costs of talcing a design 
through to certification. However, a 
ceiling on fees only displaces the burden 
of that uncertainty from the vendor to 
the public. In recent years, the NRC has 
been obliged by statute to charge fees 
which return to the Federal Treasury a 
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portion of the costs incurred in 
regulation. Deferral of fees is more in 
line with the policies behind those 
statutes than is putting the burden of 
uncertainty on- the public ... · 

h. Finality . 

Standardization has the double aim of 
enhancing safety and malcing it possible 
to resolve design issues before 
construction. Of these two aims, 
enhanced safety is the chief, because 
pre-construction resolution of design 
issues could be achieved simply through 
combined construction permits and 
operating licenses with conditions. 
Achievement of the enhanced safety 
which standardization makes possible 
will be frustrated if too frequent changes 
to either a certified design or the plants 
referencing it are permitted. 

The proposed rule put forward 
principally three means of preventing a 
continual regression from 
stand~zation. First, the proposed rule 
required that any amendment proffered 
by the "holder" ofa certification be 
considered in a notice and comment 
rulemaking and granted if the 
amendment complied with the Atomic 
Energy Act and the Commission's 

·.regulations. Second, the proposed rule 
prohibited the licensee of a plant built 
according to a certified design from 
making any change to any part of the 
plant which was described in the 
certification unless the licensee had 
been granted an exemption under 10 
CFR 50.12 from the rule certifying the 
design. Third. the proposed mle stated 
that the Commission would not bacldit a 
certified design or the plants built 
according to it unless a backfit-were 
necessary to assure compliance with the 
applicable regulations or to assure 
adequate protection of public health and 
safety. See § 52.63 of the proposed rule, 
53 FR 32074, col. .3, to 32075, col. 2. The 
Commission invited comment on 
whether the amendment and exemption 
standards were stringent enough, and on 
whether the backfitting standard gave 
certifications a reasonable degree of. 
finality. See 53 FR 32067, col. 2, 

The comments focus on the standard 
of amending the certification, one group 
of comments wanting to make it harder 
for the "holder" of a certification to get 
an amendment, and another group 
wanting to make it easier. Several . 
commenters say that the proposed rule 
wrongly makes it easier for the designer 
to amend the certified design than it is 
for the Commission to backfit the 
design. To correct this perceived · 

. imbalance, UCS, among others, proposes 
that no amendment be granted unless It 
constitutes a safety enhancement, and 
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that any amendment granted be 
backfitted on all plants built according 
to the design being amended. OCRE 
proposes that, at a minimum, no 
amendment should be granted which 
would entail a decrease in safety. On 
the other side, NUMARC proposes 
virtually the same standard as a 
maximum: Any amendment which has 
no safety impact should be granted. 
DOE in effect argues that the 
Commission does not have authority to 
ask for more than.OCRE's minimum, 
because this type of amendment would 
be proposed for economic, plant 

· efficiency, or other business reasons and 
the NRC has no expertise or authority in 
areas involving business judgments. The 
law firm of Bishop, Cook, Purcell, .and 
Reynolds, representing several utilities, .. 
proposes a backfitting standard more 
stringent than the one in the proposed 
rule: The Commission should not impose 

i backfits on a design for the sake of 
1 compliance with applicable regulations 
· unless the lack of compliance has an 

adverse impact on safety. Going even 
further in the same vein, the U.S. .. 
Chamber of Commerce proposes that 
even where the lack of compliance has 
an adverse impact on safety, the backfit 
should have to pass muster.under a 
cross-benefit analysis. 

The final rule places a designer on the 
same footing as the Commission or any 
other interested member of the public. 
No matter who proposes it, a change. 
will not be made to a design 
certification while it is in effect unless 
the change is necessary to bring the 
certification into compliance with 
Commission regulations applicable and 
in effect when the certification was 
issued, or to assure adequate protection 
of public health and safety. See 
§ 52.63(a}(1). Thus, the final rule c~ot .. 
be said to make it easier for a designer 
to amend a certification than for the 
Commission to backfit the design. But 
more important, the final rule thus 
provides greater assurance that 
standardization and the concomitant 
safety benefits will be preserved. 

The Commission is not adopting 
Bishop, Cook's suggestion that 
compliance be -required only when non­
compliance would have an adverse 
impact on safety. Licensees seeking 
relief from a design certification, who 
believe that non-compliance would have 
no adverse impact on safety, should 
request an exemption under 10 CFR 
50.12. Neither is the Commission 
adopting the suggestion of the U.S. 
Chamber of Commerce that cost-benefit 
analysis be used to _determine whether 
to impose backfits on designs to bring 
them into.compliance with applicable 

regulations. The Atomic Energy Act 
allows the Commission to consider costs 
only in deciding whether to establish or 
whether to enforce·through backfitting 
safety requirements that are not, 
necessary to provide adequate 
protectiqn. See UCSv. NRG, 824 F.2d 
108, 120 (1987). 

The final rule, like the proposed rule, 
permits applicants for combined 
licenses issued under the rule, and 
licensees of a plant built according to a 
certified design, to request an exemption 
under 10 CFR 50.12 from a rule certifying 
a design. Among the comments on the· · 
appropriateness of using § 50.12 in the 
standardization context were NlRS' 
comment that § 50.12 permitted 
exemptions at a "whim" and DOE's 
suggestion that no exemptions should be 
granted at all. Out of respect for the 
unforeseen, the Commission has decided 
to adhere to § 50.12, but the final rule · 
does require that, before an exemption 
can be granted, the effect which the 
exemption might have on 
standardization and its safety .benefits 
must be considered. · 

As a further guard against a loss of 
standardization, the final rule, again lilce. 
the proposed rule, also prohibits a · 
licensee of a plant built according to e 
certified .design from making any change 
to any part of the plant which is 
described in the certification unless the·· 
licensee has been granted an exemption : 
under 10 CFR 50.12 from the rule · 
certifying the design. Because the 
certification is a rule; 10 CFR 50.12, not ., 
50.59, is the standard for determining · 
whether the licensee may make changes 
to the certified portion of the design of · 
the plant without prior approval from 
the NRC. NUMARC says that, given the · 
practicalities of construction and the · 
limited resources of the NRC staff, 
licensees need the flexibility afforded by 
§ 50.59. However, the Commission 
believes that the certifications · 
themselves and § 50.12 will provide the 
necessary flexibility with respect to the 
certified portion of the plant (or at least 
as much flexibility as Is consistent with 
achieving the safety benefits of · · 
standardization), while I 50.59 will 
continue to apply to the uncertified 
portion. How much flexibility § 50.12 
will provide depends in large part on 
how much detail is present in a design 
certification, and just how much is 
present will be an issue which will have 
to be resolved In each certification · 
rulemaking. The Commission does 
expect, however, that there will be less 
detail in a certification than in an 
application for certification, and that a 
rule certifying a design is likely to 
encompass roughly the same design 
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features that § 50.59 prohibits changing 
without prior NRC approval. Moreover, 
the level of design detail in certifications 
should afford licensees an opportunity 
to take advantage of Improvements in 
equipment. · 

The comments on the proposed rule 
raise two other important finality issues, 
both connected with backfitting. The 
first bears on the criteria for renewal of 
a design certification. The proposed rule 
provided that the Commission would 
grant a request for renewal of a design 
certification if the design complied with 
regulations in·effect at renewal and any· 
more stringent safety requirements 
which would bring about a substantial 
increase In safety at a cost justified by 
the increase (strictly speaking, the 
backfit rule would not apply-at.renewal;· 
but the proposalnonetheless 
incorporated the backfit rule's cost­
benefit standards). See § 52.59(a), 53 FR 
32074, col. ·3. Bishop, Cook, among 
others, proposes that the standard for 
renewal be compliance with regulations 
in effect not at renewal but rather at the 
time the certification was originally 
issued, together with any other more . 
stringent requirements which are 
justified under the backfit rule. The 
proposed rule's criteria were in fact 
equivalent to Bishop, Cook's in their 
impact on a given design certification, 
but they differed in their impact on the 
timing of- some backfit analyses, the . 
proposed rule providing that some 
would be done in rulemakings while. the 
given certification was in effect. 
However, the final rule adopts Bishop, 
Cook's proposal because It more clearly 
says that imposition of more· stringent 
requirements on a design during a 
renewal proceeding will be governed by 
backfit standards. 

The second of the other important 
finality issues raised by the comments 
concerns the finality of 10 CFR Part 52, 
Appendix O (formerly in Part 50) final· 
design approvals (FDAs) already in 
effect on the effective date of this rule. 
Section 52.47(a)(2) of the proposed rule 
stated that holders of FDAs in effect on 
the effective date of the rule might have 
to submit more information to the staff 
in connection with the review for 
certification. NUMARC proposes adding 
a "grandfather" clause which would 
prohibit the Commission from imposing, 
during the certification proceeding, any 
change on that part of the design which 
is covered by an already effective FDA 
unless the change meets the criteria of 
the backfit rule. 

Adoption of NUMARC's proposal 
would not only entail a significant 
change in the force of an FDA, it would 
also extend the range of application of 



PART 52 STATEMENTS OF CONSIDERATION 

t..l:ie backfit rule. Under existing NRC 
regulations, an FDA binds the staff in a 
licensing proceeding but not in a 
certification proceeding; and even in a 
licensing proceeding, the staff may, on 
the grounds of significant new 
information or other good cause, 
reconsider an earlier determination. See-
10 CFR Part 52, Appendix 0, paragraph 
5. Moreover, the FDA does not bind the. 
Commission or the Commission's 
adjudicatory panels. Id. at paragraph 6, 
The backfit rule applies to any proposal 
which would require the holder of an 
FDA to meet a new standard in order to 
remain in possession of the FDA, see io 
CFR 50.109(a)(1), but the backfit rule 
does not change the force an FDA has in 
a licensing proceeding or certification 
proceeding. 

NUMARC's proposal, however, would 
bind both the staff and the Commission 
in a certification proceeding and would 
add a cost-benefit test to the tests which 
must be met before a determination 
made in an FDA could be reconsidered. . 
NUMARC's proposal thus would · 
effectively amend both the backfit rule 

. and the cited paragraphs of Appendix 
0: It would, in effect, tum any existing 
FDA into a partial certification. Here the 
Commission would rather adhere to the 
finality provisions in the existing 
regulations, including Appendix O and . 
the backfit rule. The Commission ·· 
believes that, in this situation, these 
provisions adequately balance the need 
for finality with the need for flexibility 
to deal with wiforeseen safety advances 
or risks. · 

2. Early Site Permits 
What design certification is to the 

early resolution of design issues, the 
early site pennit is to the early 
resolution of site-related issues. Both the 
certification and the permit make it 
possible to resolve important licensing 
issues before a construction permit 
proceeding. They in effect make possible 
the banking of designs and sites, thereby 
making the licensing of a given plant . · . · 
more efficient. However, some · · 
commenters question whether the 
Commission should issue early site 
permits. The Attorney General of New 
York, for instance, sees no need for 

10 CFR Z.606 and 10 CFR Part 52, 
Appendix Q (formerly in Part 50), 
paragraph 5. The Connecticut Siting 
Council strongly suggests that the State 
of Connecticut would be unable to 
participate in an ~c heumg on an 
application for an early site permit 
unless the application proposed a 
"specific" nuclear power plant. Finally, 
one commenter is concerlied that land 
approved under en early site permit 
might never be used for a nuclear power 
plant, and thus development of the land 
for a non-nuclear use would have been 
needlessly delayed. 

The Commission believes that early 
site pennits can usefully seive as 
vehicles for resolving most site issues 
before large commitments of resources 
are made. Moreover, the Commission 
believes that a term of ten to twenty 
years for early site permits will make 
early site permits more useful for early 
resolution of site issues than would the . · 
five-year term in 10 CFR Z.606 and 10 · 
CFR Part 52, App. Q, because the longer , 
term will require less frequent 
reassessments of issues than would the ·. 
shorter term. The five-year term is a 
function not of the reliability of the 
information available to make the 
decisions, but rather of the fact that the 
dei;:isions made under those provisions , , 

· may only resolve isolated site issues 1 

and anticipate site utilization in the very 
near term. The Commission is confident . 
that there will be information adequate 
to support site approvals lasting up to 20 
years. After all, the Commission licenses 
plants end their sites for operation for 
periods of up to twice twenty years. 
Where adequate information is not 
available, early site permits .will not be 
issued. 

early site permits and questions whether 
there could be growids adequate to 
support approval of a site for twenty 
years, the term of early site permits 
under the proposed rule (the final rule 
provides that permits will have terms of · 
between ten and twenty years). He 
points out that under the NRC's current 
regulations, NRC early decisions on site 
suitability issues raised in connection 
with a construction permit generally 
remain effective for only five years. See 

The Commission is also confident that 
enough information on reactor design 
will be available in an early site permit 
proceeding to permit sound judgments 
about environmental impacts and thus 
to enable state and lo.cal agencies such 
as the Connecticut Siting Council to 
participate effectively in an early site 
permit proceeding. The Council says 
that for it to meaningfully participate in 
a decision on an application for an early 
site permit, the application would have 
to contain "projected emission, 
discharges, site impacts, safety factors, 
and exact operational parameters * • • 
proposed for a site". It is just such 
information which both the proposed 
rule and the final rule would require of 

1 Thus, the Commlsaion decline, to follow the 
suggestion of the enginef!rlng fll'DI of Stone a: 
Webster that partial early aile permits be issued. It 
is not likely that resolutions ofisoleted site issues 
could have the degree of finality which a permit 
lasting ten to twenty yeara muat have. · 
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applicants for early site pennits. See 
§ 52.17(a). · 

Last, although the Commission 
acknowledges the possibility that non­
nuclear development of a site would be 
postponed when a site is reserved for a 
nuclear plant and then a plant never 
built there, the Commission believes 
that such a possibility does not loom 
very large. Persons are not likely to go to 
the expense of applying for an early site 
permit unless there is a good prospect 
that the site will be used for a nuclear 
power plant. Moreover, it may be that 
many of the sites for which early site 
permits might be sought are already set 
aside for use by utilities; thus, even 
though non-nuclear development of the 
site might be postponed, non-utility uses 
of the site would not be. Last, even 
during the period in which an early site 
permit is in effect, non-nuclear uses of 
the site are not prohibited altogether. 
See§ 52.35. 

'l'he comments on the proposed rule 
raise two other important issues 
concerning the rule's provisions on early 
site pennite. The first issue concerns the 
division of authority between the 
Federal government and local 
governments over the siting of nuclear 
power facilities. The New York State 
Energy Office is concerned that the 
proposed rule leaves the impression that 
only an early site permit from the NRC 
is necessary to set aside land for e 
nuclear power plant. To the contrary, 
the rule does not, indeed, could not, 
change the division of authority 
between the Federal government end 
the states over the siting of nuclear 
plants. An early site permit constitutes 
approval of a site only under the Federal 
statutes and regulations administered by 
the Commission, not wider any other 
applicable laws. · 

The last important issue raised by the 
comments on early site perm.its concerns 
the proposed rule's requirement that the 
application contain a plan for redress of 
the site in thti event _that the site 
preparation work and similar work and 
similar work allowed by 10 CFR 
50.10(e}(1) is performed and the site 
permit expires before it is referenced in 
an application for a construction permit 
or combined license issued under the 
rule. The proposed rule required that the 
plan provide reasonable assurance that 
redress carried out under the plan would 
achieve a "self-maintaining, 
environmentally stable, and 
aesthetically acceptable site" which 
conformed to local zoning laws. The 
only important difference between the 
proposed and final rules on this subject 
is that the final rule requires such a plan 
only of applicants who wish to perform 
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the activities allowed by 10 CFR 
50.lO(e)(l), NUMARC says.that this 

(for the text of section 185, see below). 
They often cite Power Reactor 
Development Co. v. International Union . requirement is "inherently unworkable" 

and would involve the Commission in 
matching redress against a variety of 
local zoning laws. . . • 

To the contrary, the rule's provisions 
on site redress, including the.provision 
on zoning, are modeled on the .redress 
requirements imposed on the Clinch 
.River Breeder Reactor project. See In the 
Matter of the U.S. Department of Energy, 
et al. (Clinch River Breeder Reactor 
Plant), LBP-85-7, 21 NRC 507 (1985). 
Moreover, the Commission has long 
required that applicants' environmental 
reports discuss compliance with local 
laws, including zoning laws. See 10 CFR 
51.45(d). Apparently, NUMARC is.not 
opposed to redress per se, for 
NillvlARC's proposed revision cif § 52.25 
of the proposed rule speaks of the 
possibility that redress of-adverse 
environmental impacts might be 
necessary. The Commission is only 

· of Electrical. Workers, 367 U.S. 396 
(1961) as support for this interpretation 
of section 185, To these. arguments, 
those who believe that there should be 
no he'aring, or else only. a highly 
restricted hearing, after construction is 
complete reply that section 161h of the 
Atomic Energy Act gives the 
Commission authority to combine a 
construction permit and an operating 

. license in a single license·{for the text of. 

. section 161h, see below). 

· requiring that such redress follow the 
precedent established at Clinch River 
and proceed according to a plan 
incorporated in the early site permit. 
Containing a redress plan, the permit 
itself will constitute assurance that, if 
site preparation activities are carried 
out but the site never used £cir a nuclear 
power plant, the site will not be left in 
an unacceptable condition. 

3. Combined Licenses · 

a. The Commission's Authority to Issue 
Combined Licenses · 

There are two important questions in 
connection with the proposed rule's 
provisions on combined construction 
permits and operating licenses with 
conditions. The first is whether the 
Commission has the authority to issue 
combined licenses. The second is 

· whether, in cases where all design' 
issues are resolved before construction 
begins, there should be a hearing after · 
construction is complete, and if so, what 
issues should be considered at.the 
hearing.· 

Comments on whether the 
Commission has the authority to issue 
combined licenses tend to mirror the 
commenters' views on what kind of 
hearing should be held after 
construction is complete. In other words, 
the discussion of this issue tends to be 
result-oriented. Thus, many who believe 
that there should be a hearing after 
construcUon, and that it should be as 
full a hearing as operating license 
hearings often are, argue that the 
Commission has no authority to issue 
combined licenses. They claim that 
section 185 of the Atomic Energy Act 
mandates a two-step licensing process. 

A closer look at section 161h and 185 
shows that section 161h clearly gives the 
Commission authority to combine a 
construction permit and opera tin 
glicense in a single license and that 
section 185 is not inconsistent with 
section 161h. Section 161h says, in 
pertinent part, that the Commission has· 
the authority to "consider in a single 
application one or more of the activities 
for which a license is required by this 
Act [and] combine in a single license 
one or more of such activities . . ." 42 
U.S.C. 2201. The plain language of this 
section clearly applies to the combining 
of construction permits and operating 
licenses, for both construction and 

· operation of nuclear power facilities are 
"activities for which a license is · 
required by this Act", namely by 
sections 101 and 185 of the Act, see 42 
U.S.C. 2231 and 2235, and section 103a 
of the Act makes any license to operate 
a commercial nuclear power facility · 
"subject to such conditions as the 
Commission may by rule·orregulation 
establish .•. " See 42 U.S;C. 2233. Had· 
Congress intended that construction 
permits and operating licemieefor 
commercial nuclear power plants be 
excluded from the language of section 
161h, surely Congress would have said 
so right in that section, for the plain 

. language of that section invites .their 
inclusion, and they are the most . 
important licenses issued under the Act. 

Section 185 is not to the contrary. 
Section 185 says, in pertinent part, 

CONSTRUCTION PERMITS.-All 
.applicants for licenses to construct • • . 
utilization facilities shall ; , • ~e initially 
granted a construction permit. . • • Upon the . 
completion of the construction • • • of the 
facility, upon the filing of any additional 
information needed to bring the original 
application up to date, end upon finding that. 
the facility authorized has been constructed · 
end will operate In conformity with the 
application as amended and in conformity 
with the provisions of this Act end of the 
rules and regulations of the Commlssion,.end 

. In the absence of any good cause being 
shown to the Commission why the granting of 
a license would not be in accordance with 
the provisions of this Act. the Commission · 
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shall thereupon Issue a license to the 
applicant .• , . 

42 U.S.C. 2235. To be sure, the section 
speaks in terms of a construction 
permit's being issued first, and then a 
license (presumably an operating 
license). However, the contrast between 
the two licenses is not fundamental to. 
the section. The substance of the section 
Is clearly indicated by the title of the 
section and by the list of findings the 
Commission must make. The section 
may be paraphrased thus: A 
construction permit is not a grant of 
authority to operate once construction is 
complete; before operation begins, the 
original application must be brought up 
to date, and the Commission must make 
certain affirmative findings. Thus the 
critical matter is not the separation of 
the two licenses, but the need for 
specific findings before operation. With 
this substance, both the proposed rule 
and-the final rule are entirely in accord 
(the pertinent provisions of the final rule 
will be described in more detail below). 

Moreover, in differentiating between a 
''construction permit" and a later 
"license", section 185 is .not taking 
exception to section 161h .. Section 185 
does not say, for instance, 
"Notwithstanding anything in section 
161h to the contrary, applicants shall be 
granted initially only a construction 
permit.'' By speaking of a separate 
issuance of a license after completion of 
construction. section 185 simply 
conforms itself to the simplest case, in 
which the licenses are in their 
elementary, uncombined states, and 
avoids having to make an already long 
section longer in order to acknowledge 
the case which section 161h makes 
possible. Moreover, section 185 
acknowledges section 161h implicitly 
when it speaks not of a separate 
application for an operating license but 
simply of an updating of the original 
application. Therefore, neither the 
proposed rule nor the final rule can be 
faulted for not providing for a separate 
issuance of an operating license. 

This interpretation of section 185 is 
confirmed by the legislative history of 
the section. In 1954, when Congress was 
considering proposed amendments to 
the Atomic ·Energy Act of 1946, 
representatives of the industry 
complained that the proposed-section 
185 required that construction of a 
facility be completed "under a mere 
construction permit, without any 
assurance et that stage that there will be 
issued any license to ; .. operate it after 
it has met all the specifications·of the 

. construction permit." Atomic Energy Act 
of 1954: Hearings on S. 3323 and H.R. 
8862 before the Joint Committee·on 
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Atomic Energy, 83rd Congress, 2d 
Session, 113 (May 10, 1954). These 
representatives proposed instead that 
power facility applicants should be able 
to obtain a single license covering all 
aspects of their activities-construction, 
possession of fuel, and operation-and 
that the license should contain the 
conditions the applicant would have to 
meet before operation of a constructed 
facility could begin. Id. at 113 and 118. 
On this proposal, the following colloquy 
took place: · 

Representative HINSHAW. That seems to 
me to be reasonable, that you should put all 
the conditions into 1 license that can be put 
into 1 license. That would be fair enough. 

Chairman COLE. Would you mind my 
interruption? Why cannot that be done under 
the terms of the bill as it is now? 

_Mr. McQUILLEN [representing Detroit 
Edison]. I think it undoubtedly would be so 
operated. 

Chairman COLE. Of course it would. 

Id. at 119. Chairman Cole said this even 
though neither of the draft bills before 
the Committee contained the text of 
what is now section 181h. Twelve days 
later, as if to put the matter beyond all 
doubt, the Committee incorporated the 
present text of section 161h into both 

. bills. The final rule provides for just 
such a single license, with conditions, as 
was discussed in this colloquy; 

Power Reactor Development Co. v. · 
Electrical Workers, 367 U.S. 396 (1961), 
is not to the contrary. The issue in that 
case was not whether the Commission 
had the authority to combine a 
construction permit with an operating 
license with conditions, but whether the 
Commission could postpone the ultimate 
safety findings until construction was 
complete. The Court ruled that the 
Commission could, and found support 
for its conclusion in section 185, which 
showed, the Court said, that "Congress 
contemplated a step-by-step prdcedure.''. . 
367 U.S. at 405. But the Court did not 
say, "section 185 mandates a separate 
issuance of an operating license, 
notwithstanding section 161h." The· 
interpretation ·of section 161h of the Act 
was not at issue. 

b. Hearings After Construction Is 
Complete 

The first issue concerning hearings 
after completion of construction under a 
combined license is whether there 
should be such hearings at all. Most 
commenters, whatever their affiliation, 
believe that there should be the 
opportunity for such hearings. They 
disagree only over how limited the 
hearings should be. DOE argues that 
there should be no such hearings at all. 
As the principal support for its 
argument, DOE cites the section of the 

Administrative Procedure.Act (APA) 
which says, in effect, that adjudication 
is not required in cases in -which the · 
agency decision rests "solely on 
inspections, tests, or elections". See 5 
U.S.C. 554(a)(3). Under Part 52's 
provisions of combined licenses, a 
combined license will contain the tests, 
inspection, and analyses, and 
acceptance criteria therefor, which are 
necessary and sufficient to provide 
reasonable assurance that the facility 
has been constructed and will operate in 
conformity with the license and the Act. 
See§ 52.97, DOE's argument amounts to 
the claim that the kind of tests and 
inspections spoken of in Part 52 is the 
same as the kind of tests and. 
inspections spoken of in the APA. 

The Commission agrees that findings 
which rest solely ori the results of tests 
and inspections should not be 
adjudicated, and the final rule so 
provides. See § 52.103. However, not 
every finding the Commission must , 
make before operation begins under a 
combined license will necessarily 
always be based on wholly self­
implementing acceptance criteria and 
therefore encompassed within the APA 
exception. The Commission does not 
believe that it is prudent to decide now, 
before the Commission has even once 
gone through the process of judging 
whether a plant built under a combined 
license is ready to operate, that every , . , 
finding the Commission will have to 

· make at that point will b.e cut-and­
dried-proceeding according to highly 
detailed "objective criteria" entailing 
little judgment and discretion in their 
application, and not involving question!! 
of "credibility, conflicts, and 
sufficiency", questions which the Court 
in UCS v. NRG, 735 F.2d 1437 (D.C. Cir. 
1984), held were marks of issues which , · 
should be litigated at least under the 
facts of that case. Incleed, trying to 
assure that the tests, inspections, and . 
related acceptance criteria in the 
combined license are ~holly self­
implementing may well only succeed in 
introducing inordinate delay into the 
hearing on the application. fo~ a 
combined license. · · 

Thus, the question becomes whether· , · 
the rule should provide an opportunity · 
for a post-construction hearing on the 
issues which are not excepted from 
adjudication by the APA. Whether the 
Commission could or should go further 
under its governing statutes we leave to 
future consideration and experience; 
this rule adopts an approach within the 
bounds of our legal authority which sets 
reasonable limits on any post­
construction hearing. In this regard, 
every commenter who believes there 
should be such an opportunity for 
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hearing also ·believes that an issue in the 
hearing should be whether construction 
has been completed in accord with the 
terms of the combined license, end the 
final rule so provides. Also, under 
section 185 of the Atomic Energy Act, 
the Commission must find, prior to 
facility operation, that the facility has 
been constructed and wm operate in 
conformity with the application and the 
rules and regulations of the Commission. 
This statutory finding, in the context of 
Subpart C of this rule, translates into 
two separate but related regulatory 
findings: that compliance. with the 
acceptance criteria in the combined 
license will provide reasonable 
assurance that the facility hes been 
constructed and will operate in 
accordance with the Commission's 
requirements, and that the acceptance 
criteria have in fact been satisfied. The 
former finding will be made prior to 
issuance of the combined license, and 
will necessarily be the subject of any 
combined license hearing under section 
189a of the Act The latter finding 
cannot by its nature be made until later, 
after construction is substantially 
complete, and therefore cannot by its 

. nature be the subject of any hearing 
prior to issuance of the combined 
license. Thus, to the extent that an 
opportunity for hearing should be 
afforded prior to operation, it should be 
confined to the single issue that cannot 
have been litigated earlier-whether the 
acceptance criteria are satisfied. No 
commenter has offered any legal 
argument to the contrary.• 

Cornmenters disagree greatly on 
whether any other issue should be 
considered in a hearing. The proposed 
rule provided that intervenors could 
contend that significant new information 
showed that some modification to the 
site or the design was necessary to 
assure adequate protection. To this, 
NUMARC responds that "no one could 
seriously ·consider ordering a new plant 
with the licensing uncertainties it would 
face.'' NUMARC proposes a complete ' 

. rewrite of § 52.103, elements of which 
are discussed below. Several industry 
commenters point to the "added 
burdens" that applicants would be 

. assuming under the proposed rule as 
grounds for severely limiting the issues 
for hearing. Rockwell International, for 
instance, claims that, with the hearing 

• Section 185 also says that, prior to operstion, 
there must be an "absence of good cause being 
shown to the Commission why the srantlng of the 
license would not be In accordance with the 
provisions of the Act." We think that this implicit 
opportunity to show "good cause" In satisfied by 
affording en opportunity for hearing on. ell rm dings 
that will be made prior to facility operation. 
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under § 52.103, there will be four public 
hearings for each plant. 

Public interest groups also take a dim 
view of the proposed rule's limitations 
on the hearing, though their reasons are 
not the industry's. UCS says that a 
licensing proceeding without uncertainty 
is a sham. OCRE goes further and 
asserts that the uncertainty·should be 
distributed equally: "In a perfectly fair 
proceeding, [the] chance [of winning) 
would be 50%." The Maryland Nuclear 
Safety Coalition counts only two 
hearings for each plant. NIRS says that 
many problems with.the current 
generation of reactors were cured under 
the full two-step licensing process. 

This latter group of commenters 
appears to be opposed to any limitation 
on the post-construction hearing, for not 
one of them proposes a concrete 
alternative to the proposed rule's 
provisions on the hearing. UCS does say· 
that the hearing should encompass "all 
issues that are material to the NRC's 
approval of an operating license for the 
plant". but that statement is either so 
general as to be just another way to put 
the question of what issues should be 
encompassed, or it is the claim that, 

' when it comes time to determine · 
whether the plant has been built in 
conformity with the terms of the 
combined license, all the operating 
license issues resolved before 
construction should be treated as if they· 
had never been resolved. Many 
commenters do in fact seem to be 
.making such a claim, for they contend 
against any limits on the post­
construction hearing at the same time 
that they support the idea that design 
issues should be resolved before 
construction. 

To the extent that these commenters 
offer any practical arguments in favor of 
this approach, they are not persuasive. 
Rockwell International may engage in 
some double-counting when it asserts 
that there are four public hearings for 
each pl,ant, but when the Maryland 
Nuclear Safety Coalition says that the 
public can debate licensing issues only 
in an early site pemiit hearing and after 
construction, and therefore needs 
another hearing on design issues. it 
inexplicably simply ignores the 
mandatory public hearing on the 
application for the combined license and 
the opportunity for a public hearing on 
an application for a design certification. 
Moreover, contrary' to NIRS, 
shortcomings in certain plants were not 
discovered because the licensing 
proceedings consisted of two steps but 
rather because design issues had to be 
resolved and construction made to· 
conform to design before operation 
began. Part 52 provides for no less. 

The final rule adopts a straight- . 
forward approach to limiting the issues 
in any post-construction.hearing on a 
combined license. As a matter of logic, 
every conceivable contention which 
could be raised at that stage would 
necessarily take one of two general 
forms. It would allege either that 
. construction had not been completed­
and the plant would not operate-in 
conformity with the terms of the 
combined license, or that those terms 
were themselves not in con.formity with 
the Atomic Energy Act and pertinent 
Commission requirements. The final rule 
makes issues of conformity with the 

· terms of the combined licel'Ule part of 
any poet-construction hearing, unless 
those issues are excepted from · 
adjudication by the APA exception for 
findings which are based solely on the 
results of tests and inspections. The 
final rule does not attempt to say in 
advance what issues might fall under 
that exception. The coJJUµents are 
nearly unanimous in the opinion that 
issues of conformity with the combined 
license are properly encompassed in any 
post-construction hearing. Moreover, · 
this limited opportunity for hearing is 
consistent with the Commission's belief 
that, even if section 185 did not speak at 

CFR 2,206. This approach to issues 
concerning the inadequacy of the 
combined license is well-founded in the 
discretion afforded the Commission 
under section 185 of the Act to­
determine what constitutes "good 
cause" for not permitting operation, and 
in the analogy which this approach has 
with the way construction permits are 
treated in operating license proceedings. 
Contentions alleging inadequacies in a 
construction permit are not now 
admissible in an operating license 
proceeding. Similarly, under the final 
rule, contentions alleging inadequacies 
in a combined license are not admissible 
in a post-construction hearing. 
Moreover, as we noted, this approach 
fully satisfies applicable law. 

III. Other Issues 

These are taken up section by section. 
Not discussed are most of the many 
changes made to the. proposed rule for 
the sake of clarity, brevity, consistency, 
specificity, and the like. Worth noting, 
however. is that this Federal Register 
notice moves Appendices M, N, 0, and · 
Q of Part 50 to Part 52, so that, except 
for Subpart F of 10 CFR Part 2, all of the 
Commission's regulations on 
standardization and early resolution of 

. licensing issues will be in one part of 10 
CFR Chapter I. Readers are reminded 
that a comparative text showing all 
deletions from, and additions to, the 
proposed rule is available in the NRC's 
public document room. 

1, Early Site Permits · 

There have to be substantial limits on 
the issues that can be raised after· 
construction. A licensing proceeding 
without any uncertainty in result'may be 
a sham, but the bulk of the uncertainty 
should be addressed and resolved prior 
to, not after, construction. Part 52 does 
not remove uncertainty,.it simply 
reallocates it to the beginning of the 
licensing process. The alternative 
apparently offered by opponents of 
limits on the post-construction hearing 
is, in effect, to double the .uncertainty by 
considering every d,esign issue twice. 11 

• Even according to OCRE'a notion of a ''perfectly · 
fair" proceeding, in which peri'ect faimeaa could be · 
achieved by replacing judges with toaaea of colne, 
design Issues .should not be resolved twice. If they 
were, lntervenors would have two 50% chances to 
win,,;_that le, to prevent operation of the plant-on 
desisn leeuea. Bnt two even chances are equivalent · 
to a 75'J!. ciiapce overall {e.11-, the chance of coming 

all to the need for a conformity finding.­
the Commission itself would need to 
make such a finding prior to operation in ·. 

At the suggestion of NUMARC and 
others, § 52.17 now gives applicants for 
early site permits the option of 
submitting partial or complete 
emergency plans, for final approval. 
Also, the section requires a redress plan 
only of applicants who wish to be able 
to perform the site preparation work and 
similar work allowed under 10 CFR 
50.lO(e)(l). Last, incorporating 
suggestions by UCS and others, the 
section says what factors should be 
considered in determining whether the 
area surrounding the site is "amenable" 
to emergency planning. To avoid 
suggesting that the Commission is 
adopting new emergency planning 
standards,§ 52,17 abandons the 
proposed language of Namenability to 
emergency planning"· in favor of· · 
language drawn from existing · 

up heads once in two toseee of a coin ie 3 out of 4), 
and a proceeding In which one party baa a 75'1b 
chance of-winning ie not. aCC(lrding to OCRE, · 
"perfectly fair". 

order to conclude, in the language of 
section 103.-that operation is not 
inimical to the health and safety of the · 
public. The final rule also provides that 
issues of whether the terms of the 
combined license are themselves 
inadequate are to be brought before the 
Commission under the provisions of 10 
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regulations on emergency planning. 
Section 52.18 now makes clear that 

need for power is not a consideration at 
·the early site permit stage. 

In a number of places-§ I 52.23, 52.53, 
52.87, and portions of other sectioris­
the rule provides explicitly for ACRS 
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review of issues to make clear that, even 
though the Atomic Energy Act does not, 
in terms, give the ACRS a role in the 
granting of early site permits, design 
certifications, or combined licenses, the 
ACRS is to have the same role with 
respect to these devices that it does with 
respect to construction permits, 
operating licenses, and the like. 
Wherever the ACRS is spoken of in Part 
52, the intention is that the ACRS review 
the pertinent issues according to the 
standards specified therein. 

As in the proposed rule, § 52.25 
provides that the holder of an early site 
permit which contains a site redress 
plan, or the applicant for a construction 
permit or combined license which 
references such an early site permit, 
may perform the activities at the site 
allowe_d by 10 CFR 50.lO(e)(l) without 
first obtaining the separate 
authorization required by § 50.10. The 
New York State Energy Office appears 
to take this to mean that the-holder of 
the permit may perform the work 
without NRC approval. To the contrary, 
the early site permit which contains a 
redress plan is itself NRC approval. The 
law firm of LeBoeuf, Lamb, Leiby & 
MacRae, representing several utilities, 
argues that recent case law, especially 
!'li'RDC v. EPA, 859 F.2d 156 (D.C. Cir. 
1988), calls into question the 
Commission's limitations on non-safety 
related construction before issuance of a 
permit. LeBoeuf, Lamb concludes that 
§ 52.25 and related portions of Part 52 
should be deleted and the limitations in 
§ 50.10 reviewed in the light of the case 
law. The Office of the General Counsel 
ls undertaking a review and will 
recommend to the Commission if any 
changes to these sections are warranted. 
In the meantime, the Commission has 
decided to keep Part 52's provisjons on 
site work intact and consistent with the 
related provisions in Part 50. 

Section 52.27 now contains some of 
1 the material which appeared in § 52.29 

of the proposed rule. OCRE objects to 
the provision in·§ 52.27 which treats an 
early site permit as valid beyond the 
date of expiration in proceedings based 
on applications which have referenced 
the early site permit. OCRE argues that 
this provision allows clever applicants 
to avoid new site requirements by 
referencing an early site permit just 
before it expires. At bottom, this is 
really an argument that early site 
permits should have shorter durations. 
The Commission is confident that the 
agency will be able to make site 
judgments which will retain their 
validity for the durations provided for in 
the final rule. However, the final rule 
does provide that.the duration of an 

original permit can be fixed at a term 
shorter than twenty years. See 
§ 52.27(a). · 

In its comment on § 52.31, LeBoeuf;. 
Lamb suggests that at renewal, the 
burden should be on the Commission to 
show why an early site permit should 
not be renewed, but that a given permit 
should be renewed only once, and for 
not more than ten years. The final rule 
retains the provisions of the proposed 
rule, because they provide· more 
flexibility to both the Commission and 
holders of permits. · · · .. 

Much of the discussion in Sections 
Il.1.f. and II.3.b. above on the finality of · 
design certifica lions and hearings after 
construction is relevant to the 
provisions in § 52.39 on the finality of 
early site permits. Section 52.39 now 
states that, except in certain limited 
circumstances, issues resolved in a 
proceeding on an early site permit shall 
be treated as resolved in any later 
proceeding on an application which 
references the early site permit. One of 
the circumstances involves petitions 
under 10 CFR 2.206 that the terms of the 
early site permit should be modified; 
§ 52.39(a)(2)(iii) assumes that the · 
Commission shall resolve the issues. 
raised by the petiticin in accordance 
with the standard in paragraph (a)(l) of 
the same section. · · · · · · · 

2. Design Certifications 
In the proposed rule, § 52.45 contained 

material on scope of design and testing 
of prototypes. This material now 
appears, in modified form, in § 52.47. 
The phrase "essentially complete 
nuclear power plant," which is used in 
52.45, is defined as a design which 
includes all structures, systems, and 
components which can affect safe 
operation of the plant except for site­
specific elements such as the service 
water intake structure and the ultimate 
heat sink. Therefore, those portions of 
the design that are either site specific 
(such as the service water intake 
structure or the ultimate heat sink) or 
include structures, systems and 
components which do not affect the safe 
operation of the facility (such as 
warehouses and sewage treatment 
facilities) may be excluded from the· 
scope of design. In·addition, an 
essentially complete design is a design 
that has been finalized to the point that 
procurement specifications and 
construction and installation 
specifications can be completed and 
made available for audit if it is 
determined that they are required for 
Commission review in accordance with 
the requirements of§ 52.47(a). 
Procurement specifications woulp have 
to identify the equipment and material 
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performance requirements and include 
the necessary codes, standards, and 
other acceptance and performance 
criteria to which the equipment and 
materials will be fabricated and tested. 
Construction and installation 
specifications would have to identify the 
criteria and methods by which systems, 
structures and components are erected 
or installed in the facility and include 
acceptance, performance, inspection, 
and testing requirements and criteria. 

In § 52.47, the provisions on testing of 
prototypes have been reworded to avoid 
suggesting a presumption that designs of 
the affected class could be certified only 
after successful testing of a prototype. 
One individual and the U.S. Metric 
Association urged that the rule require · 
that technical information in 
applications be in metric units. The NRC 
staff believes there is much merit in this 
proposal, but because the public has not 
had an ·opportunity to comment on it, it 
is not incorporated in the final rule. The 
NRC staff is considering proposing an 
amendment to Part 52 on the subject for 
Commission review. 

On § § 52.53, 52.55, and 52.63, see the 
remarks in Section m.1. above on 
§ § 52.23, 52.27, arid 5Z.,39, respes;tj.yely. 
Also, § 52.55 of the proposed rule set ten 
years as the duration of certifications. 
The final rule extends the duration to 
fifteen years, to permit more operating 
experience with a given design to 
accumulate before the certification 
comes up for renewal or ceases to be 
available to applicants for combined 
licenses. In addition, § 52.63(a)(3) now 
limits Commission-ordered 
modifications of design-certified 
elements of a specific plant to situations 
in which the modification is necessary 
for adequate protection and special 
circumstances as defined in 10 CFR 
50.12(a) are present. This double 
requirement does not mean that if a 
specific plant presents an undue risk but 
no special circumstances are present the 

· plant will not be modified. Rather, the 
modification will take place through 
modification of the certified design 
itself, as provided for elsewhere in the 
same section. 

Theoretically, it would be possible for 
an applicant whose application 
referenced a certified design to select 
designer(s) other than the designer(s) 
which had achieved certification of the 
standard design. Section 52.63(c) makes 
clear that such an applicant might be 
required lo provide information which is 
normally contained in procurement 
specifications and construction and 
installation specifications and which is 
consistent with the certified design and 
available for audit by the NRC staff. 
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Also, § 52.73 requires a demonstration 
that the new designer is qualified to 
supply the design. Last, the new 
designer would have to pay a po:tion of 
the cost of the review of the application 
for certification. See 10 CFR 170.12(d) 
and (e), as amended in this document. It 
is expected, as a practical matter, that 
applicants referencing a certified design 
would select the designer which had 
achieved certification of the standard 
design. 

3. Combined Licenses 
Section 52.73 now provides that the 

entity that obtained certification for a 
design must be the entity that supplies 
the design to an applicant for a 
combined license referencing the design, 
unless it is demonstrated that another 
entity is qualified to supply the design. 
This provision was added because an 
entity supplying the design should be 
qualified to do so; the entity which 
obtained the certification will have 
demonstrated its qualifications by 
obtaining the certification. 

The last sentence of § 52.75 of the 
proposed rule now appears in § 52.79 of 
the final rule. 

DOE proposes redrafting § 52.79 to 
require that no application for a 
combined license be considered unless 
it references a certified design. The final 
rule does not contain this restriction 
because there may be circumstances in 
which a combined license would 

· properly utilize a non-standard design, 
and because such a restriction would 
mean, among other things, that every 
prototype would have to be licensed in a 
fully two-step process. In connection 
with § 52.79's provisions on submission 
of complete emergency plans, NIRS 
somehow concludes that Subpart C's 
provisions on emergency planning 
"extend", to the detriment of state and 
local governments, the "realis~" 
doctrine set forth in 10 CFR 50.47 and 
recently affirmed in Commonwealth of 
Massachusetts v. NRC, 856 F.2d 378 (1st 
Cir. 1988). Apparently, NIRS believes 
that to settle emeregency planning 
issues before construction is to "extend" 
the doctrine. To the contrary, although 
Subpart C assumes the "realism" 
doctrine, as it is entitled to do, it does 
not extend it. The doctrine remains 
precisely what it is in § 50.47. Moreover, 
the Commission's aim in drafting 
Subpart C's provisions on emergency 
planning has been to follow to the 
maximum feasible extent the National 
Governors' Association's 
Recommendation, at its 79th annual 
meeting, in 1987, that" ... emergency 
plans should be approved by the NRC 
before it issues the construction permit 
for any new nuclear power plant." 

Section 52.83 now provides that the 
initial term of a combined license shall 
not exceed forty years from the date on 
which the Commission makes the 
findings required by§ 52.103(c). 

On § 52.87, see the discussion in 
Section III.1. on § 5!.23. 

NUMARC proposed removing from 
§ 52.89 any reference to design 
certifications, on the grounds that 
environmental impact statements should 
not be prepared in connection with 
certification rulemakings. The · 
references in this section to design 
certifications are not meant to imply 
that environmental impact statements 
must be prepared in connection with 
design certifications. 

Section 52.99 has been reworded to 
reflect more clearly that the jnspection 
carried out during construction under a 
combined license will be based on the 
tests, inspections, analyses, and related 
acceptance criteria proposed by the 
applicant, approved by the staff, and 
incorporated in the combined license. 
Several industry commenters proposed 
adding to this section a requirement that 
the staff prepare a.review schedule in 
connection with each combined license. 
However, such a requirement would be 
largely duplicative of a long-standing 
staff practice under Which the staff 
prepares an annual inspection plan 
which allocates resources according to 
the priorities among all pending 
inspection tasks. The annual plan 
should assure the timeliness of staff 
review of construction under a 
combined license. Section 52.99 
envisions a "sign-as-you-go" process in 
which the staff signs off on inspection 
units and notice of the stafrs sign-off is 
published in the Federal Register. UCS 
says that it is "totally inappropriate" for 
the Commission, while construction is 
going on, to sign off on inspections and 
thus put matters beyond dispute which 
might otherwise be raised after 
construction is complete. However, UCS 
has misunderstood the Commission's 
role in Hie inspection process. While 
construction is going on, only the staff 
signs off on inspections. The 
Commission makes no findings with 
respect to construction until 
construction is complete. Section 52.99 
has been modified to make this point 
more clearly. 

UCS and other commenters object to 
the section in § 52.103 of the proposed 
rule which provided interested persons 
thirty days after notice of proposed 
authorization of operation in which to 
request a hearing on the specified 
ground!!. Yet the thirty-day requirement 
was drawn from section 189a of the Act. 
Neither the Ac:;t nor Part 52 imagines 
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that it would. be acceptable for 
interested persons to wait until notice is 
received before they examine the record 
of construction. These time periods are 
like the sixty-day limit in the Hobbs Act, 
28 U.S.C. 2344, for petitions for direct 
judicial review of an agency rule. These 
limits assume that the petitioner is 
familiar with the fundamentals of the 
record before the limited period begins. 
The limited period is then provided for 
consideration of options, consultation 
with other interested persons, and 
drafting of pleadings. In any event, the 
final rule provides sixty days, in 
consideration of the pleading standard 
§ 52.103 imposes on petitioners. 
Moreover, as noted above, to assist 
interested persons in becoming familiar 
with the construction record, § 52.99 
now provides that notice of staff· 
approvals of construction will be 
published periodically in the Federal 
Register. Any hearing held under 
§ 52.103(b)(2)(1) will use informal 
procedures to the maximum extent 
practicable and permissible under law. 
In particular, the Commission intends to 
make use of the provisions in 5 U.S.C. 
554, 556, and 557 which are applicable to 
determining applications for initial 
licenses. Under § 52.103(b)(2)(ii), the 
NRC staff will review the § 2.206 
petition and make appropriate 
recommendations to the Commission 
concerning the petition. The 
Commission itself will Issue a decision 
granting or denying the petition in whole 
or in part. 

Finally, Urenco, Inc., is concerned that 
the last subsection of§ 52.103 not be 
taken to suggest that the Commission 
.would have to make separate findings 
for each of the numerous "modules" of a 
gaseous diffusion facility. The issue of 
how the modules of a gaseous diffusion 
facility should be licensed is beyond the 
scope of this rulemaking; § 52.103 
therefore cannot suggest that the 
Commission would have to make 
separate findings for each of the 
modules of such a facility. 

IV. Replicate Plant Concept 

In the notice of proposed rulemaking, 
the Commission published a revised 
policy statement on replication of plants 
and invited comment on the revised 
policy. See 53 FR 32067, col. 3, to 32008, 
col. 1. Several industry commenters 
remarked that the statement's 
requirement that the application for 
replication be submitted within five 
years of the date of issuance of the staff 
safety evaluation report for the base 
plant effectively made replication 
unavailable for the short term. They 
recommended removing the restriction, 
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or at least lengthening it. The 
Commission has decided to retain this 
restriction. The five-year figure is in fact 
already a lengthening of the analogus 
figure in the immediately preceding 
version of the policy statement. The 
restriction is a reflection of the 
Commission's belief that applications 
which reach back further than a given 
number years probably ought to be 
considered as custom-plant 
applications. 

Policy on Replication 
The replicate plant concept involves 

an application by a utility for a license 
to construct or operate one or more 
nuclear power plants of essentially the 
same design as one already licensed. 

The design of the plant already 
licensed (termed the base plant design) 
may be replicated at both the · 
construction permit and operating 
license stages, and in applications for 
combined construction permits and 
operating licenses in a one-step 
licensing process. Replication of an 
approved base plant design at the 
.construction permit stage is a 
prerequisite for its replication at the 
operating license stage. Although 
replication of the base plant design at 
the operating license stage is not 
mandatory, that is, the operating license 
application may be submitted as a · 
custom plant application, it is strongly 
recommended. 

An application for a replicate plant 
must demonstrate compliance with the 
four licensing requirements for new 
plant designs as set forth in the 
Commission's Severe Accident Policy 
Statement (50 FR 32138; August 8, 1985), · 

Each application proposing to 
replicate a previously licseneed plant 
will be subjected to a qualification 
review to determine the acceptability of 
the base plant for replication and to 
define specific matters that must be 
addressed in the application for the 
replicate plant. A further requirement 
for qualification is that the application 
for a replicate plant must be submitted 
within five years of the date of issuance 
of the staff safety evaluation report for 
the base plant. The qualification review 
will consider the following information: 

(1) The arrangement made with the 
developers of the base plant design for 
its replication; 

(2) The compatibility of the base plant 
design with the characteristics of the 
site proposed for the replicate plant; 

(3) A description of any changes to the 
base plant design, with justification for 
the changes; 

(4) The status of any matters 
identified for the base plant design in 
the safety evaluation report, or 

subsequently identified by the ACRS or 
during the public hearings on the base 
plant application as requiring later 
resolution; 

(5) Identification of the major 
contractors, with jutttification for the 
accep.tability of any that are dif[erent 
than those used by the base plant 
applicant; and 

(6) A discussion of how the replicate 
plant design will conform to any 
changes to the Commission's regulations 
which have become effective since the 
issuance of the license for the base 
plant. · 

Environmental Impact-Categorical 
Exclusion 

The final rule amends the procedures 
currently found in Part 50 and its 
appendices for the filing and reviewing 
of applications for construction permits, 
operating licenses, early site reviews, 
and standard design approvals. As such 
they meet the eligibility criteria for the 
categorical exclusion set forth in 10 CFR 
51.22(c)(3). That section applies to 
"[a]mendments to ... Part D 50 .. ·. 
which relate to (i) procedures for filing 
and reviewing applications for licenses 
or construction permits or other forms of . 
permission. . . . " As the Commission 
explained in promulgating this 
exclusion, "[a]lthough amendments of 
this type affect substantive parts of the 
Commission's regulations, the 
amendments themselves relate solely to 
matters of procedure. [They] ... do not 
have an effect on the environment." 49 
FR 9352, 9371, col. 3 (March 12, 1984) 
(final environmental protection 
regulatlons). 11 Accordingly, pursuant to 
10 CFR 51.2Z(b), no environmental 
impact statement or environmental 
assessment need be prepared in 
connection with these final rules.1 

1 ll makes no subst1111tive difference for the 
purpose of the categorical exclusion that the 
amendmenls are in a new Part 52 rather than In Part 
50. The amendments are, In fact, amendment» to the 
Part 50 procedures and could have been placed in 
that part. 

• nte requirements concerning testing of full-size 
prototypes of advanced reacton1, see I 52.47, may 
appear not to fit Into the category excluded by 
§ 51.22{c)(3), since to comply with the requirements, 
an applicant may have to build and test a prototype 
plant, an act clearly with an environmental Impact. 
Nonetheless, § 52.47 la eligible for exclusion W1der 
§ 51.22(c)(3). Unlike. for lnatance, the promulgation 
of a safety n.;Je which applies lo operating 11lants, 
the formal action of promulgat!qg I 52.47 hu only a 
potential Impact on the envlronmenl That impact 
bccome11 actual only If a designer chooses to pursue 
certification of• certain kind of advanced design, 
Under the present clrcumatancu, no mellllingful 
environmental assessment or Impact statement can 
be made. Cf. 49 FR at 9372, cols. 2-si (entering Into 
an agreement with II State under Section 274 of the 
Atomic Ene111Y Act has no immediate or measurable 
environmental Impact and therefore warnmlll a 
categorical exclusion). The lasuance of the 
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Paperwork Reduction Act Statement 

This final rule amends information 
collection requirements that are subject 
to the Paperwork Reduction Act of 1980 
(44 U.S.C. 3501 et seq.). These 
requirements have been submitted to the 
Office of Management and Budget 
(0MB) for any review appropriate under 
the Act. The effective date of this rule 
provides for the ninety days required for 
0MB review of the information 
collection requirements contained in the 
rule. 

Public reporting burden for this 
collection of information is estimated to 
average 22,000 hours per response, 
including the time for reviewing 
instructions, searching existing data 
sources, gathering and maintaining the 
data needed, and completing the 
reviewing the collection of information. 
Send comments regarding this burden 
estimate or any other aspect of this 
collection of information, including 
suggestions for reducing this burden, to 
the Records and Reports·Management 
Branch, Division of Information 
Suppport Services, Office of Information 
and Resources Management, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555; and to the 
Paperwork Reduction Project (3150-
0000), Office of Management and 
Budget, Washington, DC 20503. 

· Regulatory Analysis 

As presently constituted, the 
American population of nuclear power 
reactors consists largely of one-of-a­
kind designs. Experience has shown that 
the highly individualistic character of 
this population has consumed enormous 
resources in the processes of design, 
construction, and safety review. 
Because, typically, design of a plant was 
not complete when construction of it 
began, many safety questions were not 
resolved until late in the licensing 
proceeding for that plant. The late 
resolution of questions introduced great 
uncertainty into proceedings, because 
the process of resolution often entailed 
lengthy safety reviews, construction 
delays, and backfits. Moreover, the low 
incidence of duplication among designs 
has meant that experience gained in the 
construction and operation of a given 
plant has often not been useful in the 
construction and operation of any other 
plant, and has made the generic 

construction permit end operating Ucenee for a 
prototype plant would. of course, be a major federal 
action with a 1ignificant Impact on the environment, 
and would entail the preparation of an 
environmental impect statement. Cf. Id., col. 3 (the 
Stetee mURt prepo.re de1elled environmental 
analyses before they license certain ectivitlea). 
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resolution of continuing safety issues 
more complicated. 

In the face of this experience with a 
population of unique plants, there have 
long been fundamentally only three 
alternatives for Commission action, the 
last two of them not mutually exclusive: 
either make no-effort to bring about an 
increased degree of standardization, or 
propose· legislation on standardization, 
or enact by rulemaking as much of a 
scheme for promoting standardization 
as the Commission's current statutory 
authority permits. The Commission has 
for some time concluded against the first 
alternative, having decided that a 
substantial increase in standardization 
would enhance the safety and reliability 
of nuclear power plants and require 
fewer resources in safety reviews of 
plants, and that the Commission should 
have in place provisions for the review 
of standardized designs and other 
devices for assuring early resolution of 
safety questions. The Commission has 
therefore pursued standardization both 
by proposing legislation-without 
success-and by promulgating rules, in 
particular Appendices M, N, and O to 
Part 50 (now Part 52) of 10 CFR. Lacking 
legislation on standardization, the 
Commission believes that the most 
suitable alternative for encouraging 
further standardization is to fill out and 
expand the.Commission's regulatory 
scheme for standardization and early 
resolution of safety issues. 

Therefore, the Commission now 
promulgates a new set of regulations, to 
be placed in a new part in 10 CFR, Part 
52. This new part facilitates the early 
1·esolution of safety issues by providing· 
for pre-construction-permit approval of 
power plant sites, Commission 
certification of standardized designs, 
and the issuance of licenses which 
combine permission to construct a plant 
with permission to operate it once 
construction of it has been successfully 
completed. Ideally, a future applicant 
will reference an approved site and a 
certified design in an application for a 
combined license, thus obviating the 
need for an extensive review of the 
application and construction. The 
provision in Part 52 for Commission 
certification of designs has the 
additional objective of encouraging the 
use of standardized designs, thereby 
adding to the benefits of early resolution 
the safety benefits of accumulated 
experience and the economic benefits of 
economies of scale and transferable 
experience. 

Quantification of the costs and 
benefits of this rulemaking is probably 
not possible. Much depends on the 
extent to which the industry pursues 

standardization. Clearly, if the 
Commission and the industry spend the 
resources necessary to certify a score of 
designs and then no applicant 
references any of them, those resources 
will have been larg~ly wasted. On the 
othe.r hand, it is just as clear that if a 
score of plants uses a single certified 
design, there will have been a great 
saving of the resources of the industry, 
the agency, and the interested public 
alike. To be added to the uncertainties 
surrounding the industry's response, 
there are also uncertainties concerning 
the costs of the certification process, · 
and the costs of developing the designs 
themselves, especially the advanced 
designs, which may require testing of 
prototypes. However. if the industry 
finds it in its interest to proceed with the 
development of nuclear power, there is 
every reason to expect that the safety 
and economic benefits of 
standardization will far outweigh the 
upfront costs of design and Commission 
certification: Review time for 
applications for licenses will be 
drastically reduced, the public brqught · 
into the process before c;onstruction, 
construction times shortened, economies 
of scale created, reliability of plant 
performance increased, maintenance 
made easier, qualified vendor support 
made easier to maintain, and, most 
important, safety enhanced. 

Thus, the rationale for proceeding 
with this rulemaking: There is no 
absolute assurance that certified designs 
will in fact be used by the utilities; 
however, it is certain that if the 
reasonably expected benefits of 
standardization are to be gained, then 
the Commission must have the 
procedural mechanisms in place for 
review of applications for early site 
approvals, design certifications, and 
combined licenses. The most 
fundamental choice is, of course, the. 
industry's, to proceed or not with 
standardization, according to its own 
weighing of costs and benefits. But the 
Commission must be ready to perform 
its review responsibilities if the industry 
chooses standardization. 

Regulatory Flexibility Act Certification 
The final rule will not have a 

significant impact on a substantial 
number of small entities. The final rule 
will reduce the procedural burden on 
NRC licensees by improving the reactor 
licensing process. Nuclear power plant 
licensees do not fall within the 
definition of small businesses in section 
3 of the Small Business Act, 15 U.S.C. 
632, the Small Business Size Standards 
of the Small Business Administration in 
13 CFR Part 121, or the Commission's 
Size Standards published at 50 FR 50241 
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(Dec. 9, 1985). The impact on intervenors 
or potential intervenors will be neutral. 
For the most part, the final rule will 
affect the timing of hearings rather than 
the scope of issues to be heard. For 
example, many site and design issues 
will be considered earlier, in connection 
with the issuance of an early site permit 
or standard design certification, rather 
than later, in connection with a facility 
licensing proceeding. Similarly, a 
combined licensed proceeding will 
include consideration of many of the 
issues that would ordinarily be deferred 
until the operating license proceeding. 
Thus, the timing rather than the cost of 
participating in NRC licensing 
proceedings will be affected. Intervenors 
may experience ·some increased 
preparation costs if they seek to reopen 
previously decided issues because of the 
increased showing that will be required. 
Once a hearing commences, however, 
an intervenor's costs should be 
decreased because the issues will be 
more clearly defined than under existing 
practice. Therefore, in accordance with 
the Regulatory Flexibility Act of 1980, 5 
U.S.C. 605(b), the Commission hereby 
certifies that the final rule will not have 

· a significant economic impact on a 
substantial number of small entities and 
that, therefore, a regulatory flexibility 
analysis need not be prepared. 

Backlit Analysis 

This rule does not modify or add to 
the systems, structures, components, or 
design of a facility; or the design 
approval or manufacturing license for a 
facility; or the procedures or 
organization required to construct or 
operate a facility. However, it could be 
argued that this rule modifies and adds 
to the procedures or organization 
required to design a facility, since the 
rule adds to, or else at least spells out, 
the requirements for applicants for 
design certifications. Moreover, the rule, 
at the very least, substantially modifies 
the expectations of anyone who had 
hoped to apply for a design certification 
under the previously existing section 7 
of Appendix 0, particularly of any such 
who presently hold preliminary or final 
design approvals under that Appendix. 

Nonetheless, the Commission believes 
that the backfit rule does not apply to 
this rule and, therefore, that no backfit 
analysis pursuant to 10 CFR 50.109(c) is 
required for this rule. The backfit rule 
was not intended to apply to every 
action which substantially changes 
settled expectations. Clearly, the backfit 
rule would not apply to a rule which 
would impose more stringent 
requirements on all future applicants for 
construction permits, even though suc:h a 
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rule arguably might have an adverse 
impact on a person who was 
considering applying for a permit but 
had not done so yet. In this latter case, 
the backfit rule protects the construction 
permit holder, not the prospective 
applicant, or even the present applicant. 
The final rule below is of the character 
of such a hypothetical rule. The final 
rule arguably imposes more stringent 
requirements for design certification and 
thereby may have an adverse Impact on 
some persons. ·However, the effects of 
'the final rule will be largely prospective, 
and the rule does not require any 
present holder of a design approval (no 
person holds a design certification) to 
meet new standards In order to remain 
in possession of such an approval. 

List of Subjects 

10CFRPartZ 

Administrative practice and 
procedure, Antitrust, Byproduct 
material, Classified Information, 
Environmental protection, Nuclear 
Materials, Nuclear power plants and 
reactors, Penalty, Sex discrimination, 
Source material, Special nuclear 
material, Waste treatment and disposal. 

10 CFR Part 50 

Antitrust, Classified information, Fire 
protection, Incorporation by reference, 
Intergovernmental relations, Nuclear 
power plants and reactors, Penalty, 
Radiation protection, Reactor siting 
criteria, Reporting and record.keeping 
requirements, 

10 CFR Part 51 

Administrative practice and 
procedure, Environmental impact 
statement, Nuclear materials, Nuclear 
power plants and reactors, Reporting 
and record.keeping requirements. 

10 CFR Part 52 

Administrative practice and 
procedure, Antitrust, Backfilling, 
Combined license, Early site permit, 
Emergency planning, Fees, Inspection, 
Limited work authorization, Nuclear 
pow~r plants and reactors, Probabilistic 

-risk assessment, Prototype, Reactor 
siting criteria, Redress of site, Reporting 
and recordkeeping requirments, 
Standard design, Standard design 
certification. 

10 CFR Part 170 

Byproduct material, Nuclear 
materials, Nuclear power plants and 
reactors, Penalty, Source material. 
Special nuclear material. 

For the reasons set out in the 
preamble and under the authority of the 
fAtomic Energy Act of 1954, es amended, 

the Energy Reorganization Act,oi 1974, 
as amended, and 5 u.s.c. 55" ur.J 553, 
the Commission is adding to ti\ Cffi 
Chapter I a new Part 52 and a, c, :: ting 
amendments to 10 CFR Parts 2 50, 51, 
and 170: 

54 FR 19632 
Published 5/8/89 

10 CFR Part 52 

RIN 3150-AC61 

Early Site Permits; Standard Design 
Certifications; and Combined Ucenses 
for Nuclear Power Reactors 

Correction 

In rule document 89-8832 beginning on 
1 

page 15372 in the issue of Tuesday, April 
18, 1989, make the following corrections: 

§ 52.43 [Corrected] 

1. On page 15390, in the first column, 
in§ 52.43(b), in the fourth line,"is" 
should read "in", 

§ 52.68 [Corrected to read§ 52.63] 

2. On page 15392, in the second 
column, § 52.68 Finality of standard 

· design certification should read § 52.63 
Finality of standard design certification. 

54 FR50735 
Publishec:112/11/89. 

10 CFR Parts 2, 50, 51, 52, and 170 

RIN 31 S0-AC61 

Early Site Permits; Standerd Design 
Certlflcattons; and Combined Licenses 
for Nuclear Power Reactors; 
Correction 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule: correction. 

SUMMARY: This document corrects a 
final rule published on April 18, 1989 (54 
FR 15372), which provides for the 
issuance of early site permits, standard · 
design certifications, and combined . 
construction permits and operating 
licenses with conditions for nuclear 
power reactors. The action is necessary 
to correct an amendatory instruction 
that contained an incorrect paragraph 
identification. 
FOR FURTHER INFORMATION CONTACT: 
Michael T. Lesar, Chief, Rules Review 
Section, Regulatory Publications Branch, 
Division of Freedom of Information and 
Publications Services, Office of 
Administration, U.S. Nuclear Regulatory 
Commission. Washington, DC 20555, 
Telephone: 301-492-7758. 
SUPPLEMENTARY INFORMATION: In the 
April 18, 1989, edition of the Federal 
Register, in the right-hand column of 
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page 15398, make the following 
correction to arnendatory instruction 
number 16: 

In the amendalory instruction for 10 
CFR 51.20, the paragraph designated as 
paragraph (a)(6) is correctly designated 
as paragraph (b)(6). 

Dated at Bethesda, MHryland, this 5th day 
of December 1989. 

For the Nuclear Regulatory Commission. 
Donnie H. Grimsley, 
Director, Division of Freedom of II1formation 
and Publications Services, Office of · · 
Administration. 

56 FR 31472 
Published 7/10/91 
Effective 8/9/91 

Revision of Fee Schedules; 100% Fee Recovery 

See Part 170 Statements of Consideration 

56 FR 37828 
Published 8/9/91 
Effective 8/9/91 

Revision of Fee Schedules; 100% Fee 
Recovery, Correction 

See Part 170 Statements of 
Consideration 

157 FR 55062 
'Published 11/24/92 
Effective 12/24/92 

Clarification of Statutory Authority for 
Purposes of Criminal Enforcement 

See Part 11 Statements of Consideration 
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57 FR 60975 
Published 12/23/92 
Effective 1 /22/93 
Comment period expires 2/22/93 

10 CFR Part 52 

RIN 3150-AE42 

Combined Construction Permits and 
Operating Licenses; Conforming 
Amendments 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory ' 
Commission ("NRC" or "Commission '1 
Is emending its regulations governing 
the issuance of combined construction 
pennits end operating licenses for 
nuclear power flants. The final rule 
incorpomtes al the changes to these 
provisions that are necessary because of 
the enactment of licensing reform 
legislation. The amendments serve to 
conform the regulations to the 
provisions of title xxvm of Public Law 
102-486, the "Energy Policy Act of 
1992," signed into law on October 24, 
1992. . 
DATES: The rule becomes effective 
January 22, 1993. Submit comments by 
February 22, 1993. 
ADDRESSES: Submit written comments 
to: Secretary, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555, 
Attn: Docketing and Service Branch. 

Hand deliver comments to: 11555 
Rockville Pike, Rockville, Maryland 
20852, between 7:45 a.m. and 4:15 p.m. 
Federal workdays. (Telephone 301-504-
1966.) 

Copies of comments received may be 
examined at the NRC Public Document 
Room at 2120 L Street NW., 
Washington, DC 20555, in the lower 
level of the Gelman Building. 
FOR FURniER INFORMATION CONTACT: L 
Michael Reflcy, Office of the General 
Counsel, U.S. Nuclear Regulatory 
Commission, Washington. DC 20555, 
telephone: 301-504-16{_)6. 

SUPPLEMENTARY INFORMATION: (3) Provide the Commission with the 
I. Background. discretion to permit post-construction 
n. Section-by-section analysis. license amendments to a combined 
Ill. Environmental Impact: C.Otegorlcal license, notwithstanding the pendency 

exclusion. • of a hearing request, to become effective 
IV. Paperwork Reduction Act Statement. if the Commission makes a finding of 
V. Regulatory enelysls. "no significant hazards considerations." 
VI. Backflt anelysis. Previously, part 52 required that 

I. Background hearings be completed prior to 
comm1mcement of operation; 

Title XXVIll of Public Law 102-'486, . (4} Eliminakt the requirement that 
the "Energy Policy Act of 1992," signed there be a pre-operational antitrust 
into law on October 24, 1992, amends review by the Department of Justice of 
the Atomic Energy Act to facilitate the a combined license if there have been 
standardization of nuclear power plants significant developments·from an 
and to provide explicit authority for the antitrust perspective arising since the 
issuance of combined construct.ion issuance of the combined license; and 
permits and operating licenses. The (5) Eliminate the requirement that a 
legislation largely codifies the combined license include the earliest 
Commission's regulations in 10 CFR and latest construction completion 
part 52. However, the legislation also dates. 
makes several changes to the licensing Th, amendments to the rule 
~ss set forth in those regulations. incorporate these changes as well es 

The purpose of this rule ls to make other Jess significant changes to ensure 
those changes necessary to conform the that part .52 conforms as closely as 
language of part 52 to the provisions of possible to the statutory langua~e. 
the newly enacted Public Law. Because Jn addition, 10 CFR 52.8 is being 
these changes are limited to amended to correct a typographical 
incorporating the language of that error and to make revisions of a minor 
statute into the regulations, the NRC •dministmtive nature. 
finds, pursuant to 5 U.S.C. 553(b)(B), 
that there is good cause not to seek II. Sed1on-by-5ection Analysla 
public comment on this rule, as such The following analysis of those 
comment is unnecessary. The rule will sections that are affected under thia 
becomtl effective 30 days after the date final rule provides additional . 
of publication in tbe Federal Register. explanatory information. All references 
Nevertheless, any interested member of are to title 10, chapter I, U.S. Code of 
the public who believes that the Federal Regulations. 
Commission hn not accurately 
conformed part 52 to title XXVIll of Section 52.8 Information Collection 
Public Law 102-486, the Energy Policy Requirements: 0MB Approval 
Act of 1992, is invited to submit This section ls revised lo correct data 
comments on this matter within 60 days provided In accordance with an Office 
of the date of publication of this rule. of Management and Budget (0MB) 

The final rule incorporates all regulation regarding the information 
necessary changes resulting from collection requirements contained ln . 
enactment of licensing reform thls part. In paragraph (a), a 
l,islation. The significant changes- typographical error in the 0MB 

1) Provide that the Commission may approval number ls corrected. 1n 
authorize a plant to operate during the paragraph {b), four sections are added to 
pendency of a post-construction hearing · the list of sections containing approved 
on a combined construction permit end information collection requirements. 
operating license (combined license) if These revisions are of a minor 
lt makes certain specified safety administrative nature and are made to 
findings. Previously, under part 52, a Improve the accuracy of the information 
post.:COnstructlon hearing had to be in this section and to comply with 0MB 
cornrleted prior to operation; regulations. 

(2 Provide the Commission with the 
discretion to order use of either formal Section 52.19 Contents of 
or informal procedures for a post- Applications; Technical Information 
construction hearing on a combined The language of this section provides 
license. Previously, under part 52, only explicitly lhat the Inspections, tests, 
formal procedures were permitted: analyses, end ecceptence criteria must 
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include those applicable to emergency 
planning and that the objective of the 
inspections, tests, analyses, and 
!lcceptance criteria is to provide 
reasonable assurance that the facility 
was constructed and will operate in 
conformity with the combined license, 
the Atomic Energy Act, and the 
Commission's rules and regulations. 

Section 52.83 Applicability of Part 50 
Provisions 

This section has been revised to 
remove the applicability of certain 
provisions of part 50 which are no 
longer required under the legislation. 
These include§ 50.55 {a), (b) and (d), 
which had required a construction 
permit for a nuclear power reactor to 
state the earliest and latest dates for the 
completion of the facility's construction, 
and other conditions thereof; and 
§ 50.58; which had required 
applications for construction permits or 
operating licenses to be reviewed by the 
Advisory Committee on Reactor 
Safeguards (ACRS). A final change to 
§ 52.83 is the substitution of a reference 
to"§ 52.99" for''.§ 52.103." This was 
done because the findings to which 
§ 52.83 refers are now contained in 
§ 52.99. 

Section 52.97 Issuance· of Combined 
Licenses 

This section has been amended with 
regard to making amendments to a 
combined license immediately effective 
under the so-called "Sholly 
Amendment." Under the Energy Policy 
Act, an amendment to a combined 
license can be made immediately 
effective if the Commission determines 
there are no significant" hazards 
considerations. This section of the rule 
has been revised to incorporate the 
statutory provisions and previously 
issued Commission regulations · 
implementing the "Sholly" amendment. 
The Commission, however, stresses that 
it will not look with favor upon license 
amendments to a combined license filed 
shortly before planned operation that 
could have the effect of undermining 
standardization or changing the scope of 
imminent or pending hearings on 
conformance issues .. 

Section 52,99 Inspection During 
Construction 

Like the other amended sections of 
part 52, this section has been changed 
lo track the language of the Energy 
Policy Act. In this case, the only change 
is to require explicitly that, prior to 
operation under a combined license, the 
Commission shall find that the 
prescribed acceptance criteria are met. 

Section 52.101 Pre-Operational 
Antitrust Review 

This section, which has been deleted 
as a result of the new legislation, had 
provided for a pre-operational antiti:ust 
review of a combined license by the 
Department of Justice if there had been 
significant antitrust-related 

· developments arising after the issuance 
of that license. 

Section 52.103 Operation Under a 
Combined License 

In an effort lo adhere as closely as 
possible to the new statutory 
requirements of the Energy Policy Act, 
the NRC has r_eplaced most of its old 
§ 52.103 with the text of section 2802 cif 
that Act. Under the revised language, 
any request for a post-construction 
hearing must show, prime facie, both 
that one or more of the acceptance 
criteria are not or will not be met, and 
those specific operational consequences 
of nonconformance that would be 
contrary to providing reasonable 
assurance that the public health and 
safety will be adequately_protected. The 
Commission may permit interim 
operation of a facility pending a hearing 
if it determines that this assurance 
exists. The Commission has the 
discretion to decide if any post­
construction hearing will use formal or 
informal hearing procedures, and it 
must state publicly the reasons for 
choosing either set of procedures. The 
Commission must find, prior to 
operation of the facility, that the 
acceptance criteria have been met. The 
procedures with regard to § 2.206 
petitions remain the same. Additionally, 
there is now a new paragraph (g), which 
is a modified version of old § 52.103(c). 
The Commission has done nothing in 
this section other than to incorporate 
the language of the Energy Policy Act 
into its rule. 

Commissioner Curtiss' Separate Views 
on Final Rules Amending 10 CFR Part 
52 'J;o Incorporate Provisions of the 
Energy Policy Act 

With one exception, I approve the 
above final rulemaking changes to 
incorporate the provisions of the Energy 
Policy Act. The one exception concerns 
the proposed amendment to 10 CFR 
52.97{b) to incorporate the so-called 
"Sholly" authority. For the reasons set 
forth below, I cannot agree with the 
recommendation to amend 10 CFR 
52.97(b) for the purpose of extending. 
the provisions of the "Sholly" 

· amendment contained in section 
189a.(2) of the Atomic Energy Act to 
amendments to combined licenses 
(COLs) prior to authorization to operate. · 
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Indeed, I belleve that the adoption of 
this provision will serve to detract from 
the overall objective that we have 
established in Part 52 to achieve and 
maintain a high degree of 
standardization. 

When § 52.97{b) was originally 
enacted by the Commission, it was 
adopted for the sole purpose of ensuring 
that the level of standardization 
reflected In a COL, once issued, would 
not be diluted by subsequent changes 
that a COL holder might seek during 
construction. Recognizing that such 
changes should not be foreclosed 
altogether, the approach taken by the 
Commission in § 52.97(b) was to 
establish a stringent procedural hurdle 
for the COL holder who wishes fo seek 
a change in its COL, once issued: 
Section 52.97{b) provides that eny such 
changes would be treated as 
amendments to the COL (thereby 
requiring a hearing upon request), and 
that the hearing on any such 
amendments would have to be 
completed before operation of the 
facility. 

This approach, the Commission 
reasoned at the time, would serve to 
provide yet ano_ther strong disincentive 
against a COL holder seeking changes to 
a COL, once issued. 1 Indeed, it was 
exactly this point that the Commission 
emphasized in its response to a question 
on this matter from one of our oversight 
Committees: . 

The Commission did not extend Sholly as 
a policy choice because it wanted to · 
discourage late changes to combined licenses 
or to the ITAAC therein. Such changes could 
have the effect of undermining 
standardization or changing the scope of 
Imminent or pending hearings on 
conformance issues. 
Hearing Before the Subcommittee on· 
Nuclear Regulation of the Committee on 
Environment and Public Works, United 
States Senate, on the Nuclear Licensing 
Provision in S.1220, the National Energy 
Security Act of 1991, January 23, 1992 
(Committee Print), p. 56 (emphasis 
added). 

This same point was set forth quite 
persuasively by Chairman Selin in that 
same hearing: 

The Commission specifically did not put 
(the "Sholly" provision) into part 52. We are 
not Interested in encouraging design changes, 
particularly In the standardization 
area • • • 

We want to dlsr.ourage changes-random 
changes-even if they don't, In themselves, 

' It should be noted that a COL holder u 
permi tied to make cer1&ln changes In Ila COL, if 
those changea 1aU.fy the criteria or lhe S 50.59-type 
change procedure. These S 50.59-type changea are 
not considered amendment., and hence would not 
be subject to the requlremlll!ta or S 52,97(b). 
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have e health and safety impact, because we 
believe the totality of the configuration has 
a health end safety Impact • • • so we 
consciously did not put thot tn part 62. 

Remarks of Chairmen Selin, Id. p. 22. 
In my view, the fundamental policy of 

§ 52.97(b) remains equally sound today. 
Hence, the only question that remains, 
In my judgment, 111 whether the · · 
recently-enacted Energy Policy Act of 
1992 dictates a different result. In this 
regard, I would note that the Act gives 
the Commission the discretion to decide 
whether to modify part 52 ln a manner 
that would permit COL amendments to 
be made Immediately effective where 
such amendments involve no significant 
hazards considerations. or particular 
note, section 2803 of the Energy Policy 
Act provides that-:-

The Nuclear Regulatory Commission shall 
modify part 52 of title 10, Code of Federal 
Regulations, to conform with sec&ns JB5b. 
and 189.(1 )(BJ of the Atomic Energy Act of 
1954, as amended by 1/BCtion, 3801 and :1802 
of this Act. not later then 1 year after the date 
of the enactment of this Ad (mnphasls 
added). 

This provision, which enumerates 
those sections of the Act for which we 
must adopt conforming regulations, is 
limited by Its terms to sections 2801 and 
2802 of the Act. It does not reference 
section 2804, the section of the Act 
containing the "Sholly" provision. As a 
consequence, I read the Act es giving 
the Commission the discretion to decide 
whether we wish to extend the "Sholly" 
authority to COL amendments. 

In light of the discretion that we have, 
and based upon the reasons set forth 
above, I would not modify section 
52.97{b), es proposed in this 
rulemaking.2 In all other respects, I 
approve the changes to part 52 that are 
proposed herein. 

Additional Views of Commissioners 
Rogers, Remick, and de Planque 

If the Commission were to leave 
§ 52.97(b) as it stood before enactment 
of the Energy Policy Act, requiring a 
prior hearing on every proposed 
postconstruction amendment to a 
combined license; our regulations 
would have been inconsistent with the 
Act. This is the view of the 

' In the ahematlve, II It la the wlll or the majority 
or tho Commission to modify § 52.97(b), I believe 
1hls Is a matter that deserv-d indeed 
roquirea-publlc mmment. I aay 1h11 not only 
because or the aignifK:BDI policy mnaideralions 
Involved here, but more Importantly because, es a 
legal matter, Ir Congress has confened upon tho 
Commission tho discretion to decide what approach 
to talr.e in the regnlatlona that - adopt to 
Implement the atatuta, the justification rm 
publishing tbia change as a rmal rnlo (i.e. that we 
are simply adopting the languase or tho newly­
pASsocl Act) no longer obtains. 

Commission's General Counsel, and we 
adopt It es our own. It ls clear that 
Congress intended that the Sholly 
amendment be available for use with 
each combined license, because 
Congress did in fact emend section 
189a.(2) of the Atomic Energy Act to 
make the Sbolly provisions available for 
use with each combined license. 
Congress thereby gave us the discretion 
in each individual case to decide, 
according to the Sholly provisions, 
whether to make an amendment 
immediately effective, but Congress did 
not give us the discretion to write rules 
which directly contradict the newly 
amended Sholly provisions. 
Standardization is afforded considerable 
protection by part 52. We have no cause 
to try to protect it further by, in effect, 
trying to rewrite the newly amended 
Sholly provisions. 

We would emphasize that the 
statutory provisions merely give us the 
discretion to make an amendment to a 
combined license immediately effective 
if It !iatisfles the criteria of eection 189(a) 
of the Atomic Energy AcL The · 
Commission would retain the discretion 
to require a prior hearing in a specific 
case. 

m. Environmental Imped: Categorical 
Exclusion 

The NRC hes determined that this 
final rule Is the type of action described 
in categorical exclusion 10 CFR 
51.22(c)(2). Therefore, neither an 

. environmental assessment nor an 
environmental impact statement bas 
been prepared for the final regulation, 

IV. Paperwork lleduction Act 
Statement 

This final rule does not contain a new 
or amended information collection 
requirement subject to the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3501 
et seq.). Existing requirements were 
approved by the Office of Management 
and Budget, approval number 3150-
0151. 

V. Regulatory Analysis 
The Nuclear Regulatory Commission 

has made statutorily mandated changes 
In 10 CFR part 52 in order to confmm 
it to the language of the Energy Policy 
Act of 1992. These changes reflect 
Congressionally mandated changes to 
the NRC's licensing process for power 
reactors. Only future applicants for 
combined construction permits and 
operating licenses will be affected by 
the chanses to the regulations. 

VI. Backfit Analysis 
The NRC bas determined that the . 

backfit rule, 10 CFR 50.109, does not 
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apply to this final rule and that e backfit 
analysis ls not required for this final 
rule. The backlit analysis ls not required 
because these amendments are required 
by law and do not require the 
modification of or additions to systems, 
structUJ'88, components, or design of a 
facility or the design approval or 
manufacturing license for a facility or 
the procedures or organization required 
to design, construct or operate a facillty. 

Ust of Subjects ln 10 CFR. Part 5Z 

Administrative practice and 
procedure, Antitrust, Backfitting, 
Combined license, Early site permit, 
Emergency planning, Fees, Inspection, 
Limited work authorization, Nuclear 
power plants and reactors, Probablllstic 
risk assessment, Prototype, Reactor 
siting criteria, Redress of site, Reporting 
and n,cordkeeping requirements, 
Standard design, Standard design 
certification. 

For the reasons set out in the 
preamble and under the authority oftbe 
Atomic Energy Act of 1954, as emended,· 
end 5 U.S.C. 552 and 553, the NRC ls 
amending 10 CFR Chapter I as follows: 

\ 

58 FR 21904 
Published 4/26/93 
Effective 5/26/93 

Training and Qualification of Nuclear 
Power Plant Personnel 

See Part 50 Statements of Consideration 

58FR69220 
Published 12/30/93 

10 CFR Part 52 

RIN 3150-AE42 

Combined Licenses; Conforming 
Amendments; Response to Post· 
Promulgation Comment 

AGENCY: Nuclear Regulatory 
Commission. 

ACTION: Final rule: comment response. 

SUMMARY: The Nuclear Regulatory 
Commission (NRC or Commission) is 
addressing the one comment that was 
received after issuance of the final rule 
that amended the regulations 
concerning combined licenses to 
incorporate changes required by 
licensing reform legislation. This notice 
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is necessary to Inform the public of the 
NRC's response to this post­
promulgati~n comment. 

DATES: The final rule became effective 
January 22, 1993. Comments were due 
by February 22, 1993. 

FOR FURTHER INFORMATION CONTACT: 
· Grace H. Kim, Office of the General 
Counsel, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555, 
telephone 301-504-3605. 

SUPPLEMENTARY INFORMATION: 

Background 
In 1992 Congress passed, and the 

President signed, the Energy Policy Act 
of 1992 (Pub. L. 102-486, 106 Stat. 
2776). Title XXVIII of that Act amended 
(in part) the nuclear power plant 
licensing provisions of the Atomic 
Energy Act. The new legislation largely 
codified existing NRC regulations in 10 
CFR part 52. It also made several 
changes in the part 52 licensing process. 

Accordingly, on December 23, 1992 
(57 FR 60975), the Commission 'issued 
a final rule emending part 52 to · 
"incorporate() ell the changes to these 
provisions that are necessary because of 
the enactment of licensing refonn 
legislation." The Commission found 
prior public comment on the new 
aD'endments unnecessary because the 
"changes are limited to incorporating 
the language of [the Energy Policy Act) 
into the regulations." Id. The 
Commission invited comment by "any 
interested member of the public who 
believes that the Commission has not 
accurately conformed part 52 to the 
Energy Policy Act." Id. 

When the Commission issues a final 
rule without notice and comment it is 
required, under io CFR 2.804(1), to · 
provide a 30-day "post-promulgation" 
comment period and to publish, in the 
Federal Register, an evaluation of the 
comments and any revisions of the rule 
made es a result of the comments and 
their evaluation. 

· Only one comment was received. It 
was submitted on February 22, 1993, by 
the Nuclear Management and Resources 
Council ("NUMARC"). The NUMARC 
comment, while "agree[ing)" that the 
part 52 amendments "incorporate the 
relevant language of title XXVIII of the 
Energy Policy Act,'' sought 
"clarification" of "certain ambiguities". 
created by the "literal transcription." 
The NRC is not revising 10 CFR part 52 
as a result of the comment and its 
evaluation. 

Analysis ofh~lic Comm11nt 
The Commission sees no need to alter 

the amended part 52; but, pursuant to 
10 CFR 2.804(1), offers the following 
response to .the four points made in 
NUMARC's comment letter. 

1. Section 52:99, Inspection Dµring 
Construction 

NUMARC is concerned that the. 
amended language of 10 CFR 52.99, . 
which incorporat"s section 2801 of title 
XXVIII of the Energy Policy Act of 1992, 
will require the Commission itself, 
rather than the NRC staff; to oversee the 
ITAAC process (i.e., the inspections, 
tests, analyses and acceptance criteria 

. required for plant operation under part 
52). The statutory language and the 
amended regulation state that after 
issuance of a combined license, "the 
Commission shall ensure that the 
required inspections, tests and analyses 
are perfonned, as well as find, prior to 
operation of the facility, that the 
prescribed acceptance criteria-are met." 
The original part 52 specified that the 
NRC staff would oversee the ITAAC 

.process. 
Statutory or regulatory references to 

the "Commission" are commonly 
understood to allow the Commission to 
act through its staff. Here, NUMARC is 
co~ in its understanding that the 
change in the wording of§ 52.99 to 
incorporate the language of the Energy 
Policy Act does not alter the role of the 
NRC staff. The NRC staff will have 
principal responsibility for overseeing 
the ITAAC process. Assigning this day· 
to-day role to the Commissioners 
themselves would be entirely 
unworkable. The Commission itself 
remains responsible under the emended 
§ 52.99, as it was under the origiµal part 
52, for the ultimate finding that the 
acceptance criteria have been met. See 
10 CFR 52.103(g). 

2. Section 52.103, Operation Under 
Combined License 

NUMARC requested that the 
Commission amend 10 CFR 52.103 to 
specifically incorporate 5 U.S.C. 
554(a)(3), a section of the 
Administrative Procedure Act (APA) 
exempting certain agency decisions 
(those resting "solely on inspections, 
tests, or elections") from formal APA 
procedural requirements. That provision 
was cited in the original version of part 
5~ ' 

In revising§ 52.103, the Commission 
essentially tracked the language used by 
Congress in the Energy Policy Act. 
Congress did not cross-reference the 
APA in that Act, and neither does the 
revised § 52.103. No cross-reference is 
necessary to invoke the APA, which 
unquestionably applies to NRC 
licensing proceedings under part 52. See 
42 U.S.C. 2231. Thus,§ 52.103's failure 
to mention the APA's "inspections or 
tests" exemption does not prevent 
applying the exemption in appropriate 
situations. 
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3. Section 52.97, Issuance of Combined 
License 

NµMARC agrees that the NRC 
properly interpreted section 2804 ~f the 
Energy Policy Act to make the so-called 
"Sholly" procedure applicable to · 
combined licenses. The "Sholly" 
approach allows the Commission to 

'make an amendment to.a combined' 
.license i1;11me.di!lt.ely eft~~iv~ ~i.,:, p~~r 
to a heanng) 1ht-makes a fmdmg that · 
there are. no significant hazards · · 
considerations.·'the Commission altered 
the language of 10 .CFR 52.97 to reflect . 

· this express statutory authority. Because 
NUMARC's comment embraces§ 52.Q7 
as sound law, and suggests no change in 
it, no further response is.necessary. 

4; Statement of Considerations on 
§52.97 . 

NUMARC expresses reservations 
about language in the.statement of 
considerations on the revised 10 CFR 
52.97 stating that the Commission "will 
not look with favor upon license . 
amendments to the combined license 
filed shortly before planned operation 
that could-have the effect of 
undermining standardization or 
changing the scope of imminent or 
pending hearings on confonnance 
issues." 57 FR at (>0976. NUMARC 
agrees that the "Sholly provisions 
should not • • • be used as a 
subterfuge for eliminating contested 
issues in a pending§ 52.103 hearing on. 
acceptaJ'.lce criteria performance," but · 
fears that the Commission's "overly 
broad" language may discourage a . 
licensee from applying for a license 
amendment to permit "a late-occurring 
minor noncompliance" with an 
acceptance criterion. NUMARC 
indicates that reworking the project to . 
avoid the minor noncompliance may be 
undesirable "from both a cost and safety 
standpoint." . 

The Commission finds the language in 
the statement of considerations · 
appropriate. It merely reiterates the 
Commission's longstanding . 
commitment to standardization evident 
throughout the statement of 
considerations on the original part 52. 
See 54 FR 15372 (1989). The language 
does not disfavor all license 
amendments, only those that would 
undermine standardization or change 
the scope of pending hearings . .A license 
amendment to deal with a "minor 
noncompliance" likely would not fell ht 
thoSb categories. 

List of Subjects in 10 CFR. Part 52 

Administrative practice and · 
procedure, Antitrust, Backfitting, 
Combined license, Early site pennit, 
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Emergency planning, Fees, Inspection, 
Limited work authorization, Nuclear 
power plants and reactors, Probabilistic 
risk assessment, Prototype. Reactor 
siting criteria, Redress of site, Reporting 
and recordkeeping requirements, 
Standard design, Standard design 
certification. 

Dated at Rockville, Maryland, this 22d day 
of December 1993. 

for the Nuclear Regulatory Commission. 
Samuel J. Chilk, 
Secretary of the Commifsion. 

59 FR 29965 
Published 6/10/94 
Comment period expires 7/11/94 

10 CFR Part 52 

RIN 3150-AE 42 

Combined Licenses; Conforming 
Amendments; Supplementary Post­
Promulgation Comment Period 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule: Supplementary post­
promulgation comment period. 

SUMMARY: The Nuclear Regulatory 
Commission (Commission) is providing 
a supplementary post-promulgation 
comment opportunity on a portion of its 
final rule emending its regulations to 
conform lo the provisions of Title 
XXVIII of Public: Law 102-486, the 
"Energy Policy Act of 1992," signed into 
law on October 24, 1992. This notice is 
necessary to inform the public of the 
comment opportunity. 
DATES: The final rule became effective 
January 22, 1993. Comments are due 30 
days after the date of publication of this 
notice. 
FOR FURTHER INFORMATION CONTACT: 
Grace H. Kim, Office of the General 
Counsel, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555, 
telephone 301-504-3605. 

SUPPLEMENTARY INFORMATION: 

Background 
In 1992 Congress passed, and the 

President signed, the Energy Policy Act 
of 1992 (Pub. L. 102-486, 106 Stat. 
2776). Title XXVIII of that Act amended 
in part the nuclear power plant 
licensing provisions of the Atomic 
Energy Act to authorize explicitly the 
issuance of combined construction and 
operating licenses for nuclear pow11r 
plants. The new legislation largely 

codified the Commission's existing 
regulations in 10 CFR part 52 with 
respect to such combined licenses, bul 
also made several changes to the 
licensing process established under 
those regulations. On December 23, 
1992, the Commission issued a final 
rule amending part 52 in light of the 
new legislation (57 FR 60975). Finding 
prior public comment on the part 52 
amendments unnecessary because the 
changes were limited to incorporating 
the language of the Energy Policy Act 
into the regulations, the Commission · 
established a 60-day post-promulgation 
comment period. Id. 

On February 18, 1993, the Nuclear 
Information and Resource Service 
(NIRS), which did not submit post­
promulgation comments,• petitioned the 
United States Court of Appeals for the 
District of Columbia Circuit for review 
of the Commission's final rule. DC 
Circuit No. 93-1164. Recently, however, 
the NIRS voluntarily requested 
dismissal of its petition for review 
(which the court granted) after obtaining 
the Commission's agreement, in the 
interest of judicial economy, to provide 
the NIRS another opportunity for post­
promulgation comment on the final 
rule's treatment of the so-called 
"Sholly" procedure applicable to 
combined licenses. The "Sholly" 
procedure, which the Commission made 
applicable to combined licenses in the 
final rule in accordance with the Energy 
Policy Act (see 57 FR at 60976: 10 CFR 
52.97(b)(2)(ii)l, allows the Commission 
to make an amendment to a combined 
license immediately effective (i.e., prior 
to a hearing) if it makes a finding that 
there are no significant hazards 
considerations. 

In light of these specific 
circumstances, the Commission is 
providing another opportunity for post­
promulgation comment. Any interested 
member of the public may submit 
comments on the Commission's 
treatment of the "Sholly" procedure in 
the final rule (see id.) within 30 days of 
the date of publication of this notice. 
Pursuant to 10 CFR 2.804(f), the 
Commission will publish in the Federal 
Register an evaluation of the significant 
comments and any revisions of the rule 
made as a result of the comments and 
their evaluation. 

List of Subjects in 10 CFR Part 52 
Adminislrative practicll and 

proceclurn, Antitrust, Backfilling, 

'Thr. only post-promulgation comment thal lhc 
( :ommi~sion rec:1?i\.·ed was submillcd on February 
22, 1993 by tho Nuclear Man•Rentont and Resources 
Council. Thr. Commission rospondod to lhis 
c:111nmunt in a t"ederal Register notice published on 
l),•o:nml"'r :111, 1!1!13 1511 FR H!Jl20). 
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Combined license, Early site permit, 
Emergency planning, Fees, Inspection, 
Limited work authorizalion, Nuclear 
power plants and ruactors, Probabilistil: 
risk assessment, Prototype, Reaclor 
siting criteria, Redress of sile, Repor1ing 
and recordkeeping rnquiremcnls, 
Slandard design, Slandard design 
certification. 

Dated at Rockville, Maryland this 6th day 
of June, 1994. 

For the Nuclear Regulatory Commission. 
John C. Hoyle, 
Acting Secretary of the Commission. 

60 FR 4877 
Published 1 /25/95 

10 CFR Part 52 

RIN 3150-AE42 

Combined Licenses; Conforming 
Amendments; Post-Promulgation 
Comment 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule; comment response. 

SUMMARY: The Nuclear Regulatory 
Commission (Commission) is addressing 
the orie comment that it received in 
response to a _supplementary post­
promulgation comment opportunity on 
a portion of its final rule amending its 
regulations to confonn lo the provisions 
of Title XXVDI of Public Lew 102-486, 
the "Energy Policy Act of1992," signed 
into law on October 24, 1992. This 
notice is necessary to infonn the public 
of the Commission's response to that 
post-promulgation comment. 
DATES: The final rule became effective 
January 22, 1993. Comments to the 
supplementary comment opportunity 
were due by July 11, 1994. 
FOR FURTHER INFORMATION CONTACT: 
Grace H. Kim, Office of the General 
Counsel, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555, 
telephone 301-415-3605. 

SUPPLEMENTARY INFORMATION: 

Background 
By Federal Register notice published 

on June 10, 1994 (59 FR 29965), the 
Commission offered a supplementary 
30-day opportunity for "post· 
promulgation" comment on a portion of 
the final rule revising 10 CFR part 52 in 
light of Title XX.VIII of the Energy Policy 
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Act of 1992 (F'ub. L. 102-486, 106 Stat. 
2776), which amended the Atomic 
Energy Act to authorize expliciily the 
issuance of combined construction and 
operating licenses for nuclear power 
plants. 1 As the Commission explained 
in its Federal Register notice, this 
supplementary comment opportunity, 
limited to the so-called "Shelly" portion 
of the final part 52 rule; 2 was provided 
by the Commission in conjunction with 
an agreement for the voluntary 
withdrawal of a petition for review of 
the final part 52 rule that had been filed 
by the Nuclear Information and 
Resource Service in the Court of 
Appeals for the District of Columbia 
Circuit. See id. The Commission 
received only one comment in response, 
which was submitted on July 8, 1994 by 
the Nuclear Energy Institute (NEI) (the 
successor organization to NUMARC). In 
its submittal NEI essentially mirrors 
NUMARC's previous comments with 

· respect to the "Shelly" provisions of the 
final rule, expressing its support for the 
Commission's amendment of 10 CFR 
52.97 to make the "Shelly" procedure 
applicable to combined licenses and 
reiterating NUMARC's earlier request 
that the Commission modify certain 
language in the final rule's statement of 
considerations to clarify the 
Commission's intent regarding the 
implementation of§ 52.97. See 58 FR at 
69220, 69221. Because NEI merely 
reiterates NUMARC's comments, which 
have already been fully considered and 
addressed by the Commission (id.), no 
further response is necessary. 

List of Subjects in 10 CFR Part 52 
Administrative practice and 

procedure, Antitrust, Backfitting, 
Combined license, Early site permit, 
Emergency planning, Fees, Inspection, 
Limited work authorization, Nuclear 
power plants and reactors, Probabilistic 
risk assessment, Prototype, Reactor 

1 As required by 10 CFR 2,804(0, the Commission 
had also Invited post-promulgation comment al the 
time II promulgated the final part 52 rule. See 57 
FR 60975 (December 30, 1992). In response lo this 
comment opportunity, the Commission received 
commenls only from 1he Nuclear Management and 
Resources Council (NUMARCJ. The Commission 
responded 10 this comment In a Federal Register 
notice published on December 30, 1993 (58 FR 
69220). 

• The "Sholly" procedure, which the Commission 
made applicable 10 combined licenses in lhe final 
rule In accordance wilh the Energy Policy Acl (sec 
57 FR at 60976: JO CFR 52.97(b)(2J(ii)), allows the 
Commission la make an amendment lo a combined 
license Immediately effecllve (i.e.-, prior lo a hearing 
if it makes a finding lhal 1here are no significant 
hazards considerelions. 

siting criteria, Redress of site, Reporting 
and recordkeeping requirements, 
Standard design, Standard design 
certification. ' 

Dated el Rockville, Maryland this 19th dav 
nf January, 1995. ' · 

For the Nuclear Rngulatury Commission. 
John C. Hoyle, 
Acting Secretary of the Commission. 

61 FR 9901 
Published 3/12/96 
Effective 3/12/96 

Minor Correcting Amendments 

· See Part 19 Statements of Consideration 

· 61 FR 65157 
Published 12/11/96 
Effective 1/10/97 

Reactor Site Criteria Including Seismic 
and Earthquake Engineering Criteria 
for Nuclear Power Plants 

See Part 100 Statements of Consideration 

52-SC-21 



UNITED STATES NUCLEAR REGULATORY COMMISSION 

RULES and REGULATIONS 
TITLE 10, CHAPTER 1, CODE OF F.EDERAL REGULATIONS-ENERGY 

CRITERIA AND PROCEDURES FOR DETERMINING THE ADEQUACY 
OF AVAILABLE SPENT NUCLEAR FUEL STORAGE CAPACITY 

53 FR 6137 
Published 3/1/88 
Effective 3/1/88 

Relocation of Office of Nuclear 
Reactor Regulation 

See Part 19 Statements of Consideration 

53 FR 43419 
Published 10/27 /88 
Effective 10/27 /88 

Relocation of NRC's Public Document 
Room; Other Minor Nomenclature 
Changes 

See Part 1 Statements of Consideration 

57 FR55062 
Published 11/24/92 
Effective 12/24/92 

Clarification of Statutory Authority for 
Purposes of Criminal Enforcement 

See Part 11 Statements of Consideration 

61 FR 35935 
Published 7/9/96 
Effective 8/8/96 

10 CFR Part 53 

RIN 3150-AF47 

Removal of 10 CFR Part 53-Criteria 
and Procedures for Determining the 
Adequacy of Available Spent Nuclear 
Fuel Storage Capacity 

AGENCY: Nuclear Regulatory 
Commission. · 
ACTION: Final rule. 

STATEMENTS OF CONSIDERATION 

SUMMARY: The Nuclear Regulatory . 
Commission (NRC) is iirnendinglts· 
regulations to remove provisions : 
concerning the "Criteria and Procedures 

· for Determining the Adequacy.of 
Available Spent Nuclear Fuel Storage. 
Capacity" from the Code of Federal 
Regul11-tions. This Part of the 
Commission's regulations is no longer, . · 
applicable because the statutory 
timeframe for its implementation has 
expired. . 
DATE: This final rule is effective on 
Augusta, 1996. 

: FOR FURTHER INFORMATION CONTACT: 
Gordon Gundersen, Office of Nuclear · 
Regulatory Research; U.S. Nuclear · 
Regulatory Commission, Washington, 
DC 20555-0001, telephone (301) 415-
6195. 

SUPPLEMENTARY INFORMATION: 

Background . 
iO CFR Part 53 established procedures 

for.nuclear power plant owners to 
follow for obtaining a determination 
. from the NRC that the plant can not 
provide adequate spent nuclear fuel 
storage capacity. The regulations in this 
part established procedures and criteria 
for making the determination required 
by section 135(b) of the Nuclear Waste 
Policy Act of 1982 (96 Stat. 2201 and 
2233) that an owner or operator ofa 

· civilian nuclear power.reactor could not 
reasonably provide adequate spent 
nuclear. fuel storage.capacity at the 
reactor site, or at any other reactor it 
operates, when needed to ensure the 

. continued orderly operation of the 
reactor. These regulations also required· . 
that. the owner or operator diligently 
pursue licensed alternatives to the use 
of Federal storage capacity for the 
storage ofspent nucl~ar fuel expected to 
b.e generated in the future. · 

Civiliari nuclear.power reactor 
operators who wanted the Ccmimissiort 
to make a·deterrniliaticin under 10 CFR 
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Part 53 had tci file a request by Jµne 30, 
1989. The Commission wils to process 
·the request and make a deter:qiinaticin · · 
b_efore January 1, 1990. Section 53.lt(b). 
placed a tim.e limitation of June 30, 1989 
(with an outside date .ofJariuary 1, 1990 · 
for special c,ircumstartces), on the filing 
of requests for .a Commission 
determination on. the adequ'acy of · 
availab.le spent fuel storage capacity. 
This·was based on the January 1, 1990; 
limitation in Section 136(a) of the.· 
Nuclear Waste Policy Act on the abiiity 
ofOepartment of Energy to enterinto · 
contracts for the interim storage of spent · 
fuel-based on a Commission 
determination. Thei;e dates have long 
passed a:nd this Part of the 
Commission's regulations.is no longer 
applicable because the statutory 
timeframe for its implementation has 
expired. · 
· The. storage, of spent nuclear . .fuel at 

NRC licensed nuclear power plants is 
not affected by removing 10 CFR Part 53 
. bec_ause 10 CFR Part 50 provides the 
regulatory basis for licensing both wet 
and dry modes of spent fuel storage at ·· · 
nuclear power reactors. 10 CFR Part 72 
provides the regulatory basis.for 
licensing spent nuclear fuel storage in .. 
Independent Spent Fuel Storage 
Installations or Monitored Retrievable . 

. Storage Installati.oils .. These regulations. 
are not affected by the removal of 10 
CFRParf 53. . . . . . 

In accordance with· to CFR2.804(d)(2) 
of the Commission'sregu1ations, the 
Commission is issuing a final rule . 
withdrawing 10 CFR Part 53, rather than· 
usii1g the normal notice a:nd c_omment 
process for agency mlemakings. In this 
case, the Commission finds 'that there is 
good cause to dispense with notice and 
public comment as unnecessary. As 
noted above, the statutory time period 
w:ithin which Federal interim storage 
under this rule could be implemented 
has long passed, and the Commission 
has no discretion to entertain any 
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requests for Federal interim storage 
under this rule. Furthermore, little 
interest has been shown in the interim 
storage procedures in 10 CFR Part 53, ·· 
and the Commission received no 
requests for interim storage since its 
promulgation in 1985. Under these 
circumstances, the Commission believes 
that public comment is unnecessary. 
The action will become effective on 
August 8, 1996. · 

Environmental Impact: Categoricai 
Exclusion 

The NRC hes determined that- this 
final rule.is the type of action described 
incategorical exclusion 10 CFR 
51.22(c)(2). Therefore, neither an 
environmental impact statement nor an 
environmental assessment has been 
prepared for this final rule. 

Paperwork Reduction Act Statement 

This final rule contains no 
· information collection requirements 
and, therefore, is not subject to the 
requirements of the Paperwork 
Reduction Act of 1995 (44 U.S.C. 3501 
et seq.). Existing requirements, which·. 
are being discontinued, were approved · 
by the Office of Management and 
Budget, approval number 3150-0126, 

Public Protection Notification 
The NRC may not conduct or sponsor, · 

and a person is not required to respond 
to,a collection of information unlessjt 
displays a currently valid 0MB control . 
number. 

Regulatory Analysis 

A regulatory analysis has not been 
prepared for this final rule because this 
final rule is considered a minor, non­
substantive amendment and has no 
economic impact on NRC licensees or 
the public. 

Small Business Regulatory Enforcement 
Act 

In accordance with the Small 
Business Regulatory Enforcement 
Fairness Act of 1996, the NRC has 
determined that this action is not a 
major nile and has verified this 
determination with the Office of 
Information and Regulatory Affairs of 
0MB. 

Backfit Analysis 

The NRC has determined that the 
backfit rule, 10 CFR 50.109 does not 
apply to this final rule because these 
amendments do not involve any 
provisions which would impose backfits 
as defined in 10 CFR 50.109(a)(1); 
Therefore, a backfit analysis is not 
required for this final rule. 

List of Subjects in 10 CFR Part 53 
Administrative practice and 

procedure, High-level waste, Nuclear 
materials, Nuclear power plants and 
reactors, Reporting and recordkeeping 
requirements, Spent fuel, Waste 
treatment and disposal. 

PART 53-[REMOVED] 

For the reasons set out in the 
preamble and under the authority of the 
Atomic Energy Act of 1954 (42 U.S.C. 
2201), as amended; the Energy . 
Reorganization Act of 1974 (42 U.S.C. 
5841), as amended; and 5 U.S.C. 552 
and 553; the NRC is removing 10 CFR 
Part 53. 

Dated at Rockville, Maryland, this 25th day 
of June 1996. 

For the Nuclear Regulatory Commission. 
James M. Taylor, 

. Executive Director for Operotions. 
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UNITED STATES NUCLEAR REGULATORY COMMISSION 

RULES and REGULATIONS 
TITLE 10, CHAPTER 1, CODE OF FEDERAL REGULATIONS - ENERGY 

fPAJffl 
~ 

REQUIREMENTS FOR RENEWAL OF OPERATING LICENSES FOR 
NUCLEAR POWER PLANTS 

56 FR 64943 
Published 12/13/91 
Effective 1/13/92 

10 CFR Parts 2, 50, 54, and 140 

RIN 3150-AD04 

Nuclear Power Plant License Renewal 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission is issuing a final rule that 
establishes the requirements that an 
applicant for renewal of a nuclear 
power plant operating license must 
meet, the information that must be 

· submitted to the NRC for review so that 
· the agency can determine whether those 

requirements have in fact been met, and 
the application procedures. This rule is 
necessary to provide the regulatory 
requirements for extending nuclear 
power plant operating licenses beyond 
40 years. 
EFFECTIVE DATE: January 13, 1992. 
FOR FURTHER INFORMATION CONTACT: 
George Sege, Office of Nuclear 
Regulatory Research, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555, Telephone: (301) 492-3917; or 
Francis Akstulewicz, Office of Nuclear 
Reactor Regulation, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555, Telephone: (301) 492-1136. 

STATEMENTS OF CONSIDERATION 

SUPPLEMENTARY INFORMATION: . 

I. Introduction. 
II. Background. 
III. Final Action. 
IV. Principal Issues. 

a. Regulatory Philosophy and Approach: 
Two Principles. 

b. First Principle: Process for Ensuring 
Acceptability of Current Licensing Basis. 

c. Current Licensing Basis. 
d. Second Principle: Maintaining the 

Licensing Basis During Renewal Term. 
e. Aging Management and Integrated Plant 

Assessment. 
f. Renewal Finding and Hearing Scope. 
g. Nature of License. 
h. Latest Date for Filing Renewal 

Application, the Timely Renewal 
Doctrine, and Sufficiency of Renewal 
Application. . 

i. Earliest Date for Filing Applications. 
j. Withdrawal of Application. 
k. Renewal Term. 
I. Effective Date of Renewed License. 
m. Subsequent Renewals. 
n. Content of Application-Technical 

Information. 
o. Environmental Information. 
p. Backfit Considerations. 
q. Procedure for Hearings. 
r. Report of the Advisory Committee on 

Reactor Safeguards. 
s. Emergency Planning Considerations. 
t. Plant Physical Security Considerations. 
u. Operator Licensing Considerations. 
v. Financial Qualification Considerations. 
w. Decommissioning Considerations. 
x. Antitrust Review. 
y. Compliance with 10 CFR Part 140. 

V. Availability of Documents. 
VI. Finding of No Significant Environmental 

Impact. 
VII. Paperwork Reduction Act Statement. 
VIII. Regulatory Analysis. 
IX. Regulatory Flexibility Act Certification. 
X. Non-Applicability ofBackfit Rule. 

I. Introduction 

The Atomic Energy Act of 1954 (AEAJ 
limits the duration of most operating 
licenses for nuclear power plants to a 
maximum of 40 years but permits their 
renewal. The Commission's regulations 
at 10 CFR 50.51 implement this authority 
by permitting renewal. However, § 50.51 
provides no standards for procedures for 
renewal applications. The nuclear utility 
industry has expressed considerable 
interest in operating existing nuclear 
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power plants beyond their initial term of 
operation. The industry has undertaken 
several initiatives in support of plant life 
extension. A Steering Committee on 
Nuclear Plant Life Extension (NUPLEX) 
has been formed under the direction of 
the Nuclear Management and Resources 
Council (NUMARC). The Electric Power 
Research Institute (EPRI), in cooperation 
with the U.S. Department of Energy 
(DOE), and two utilities have sponsored 
research on life extension, including 
pilot studies on two nuclear plants, 
Surry-1 and Monticello. This has 
culminated in DOE funding of two lead 
applications for renewal of the operating 
licenses for the Yankee Rowe and 
Monticello Facilities. 

The nuclear industry has urged the 
NRC to develop standards and 
procedures for license renewal so that 
the utilities would know what will be 
required to obtain a renewed operating 
license. The industry states that a 
license renewal rule is needed now 
because a significant number of plants 
will be making decisions in the near 
future as to whether to seek license 
renewal. For the oldest nuclear power 
plants, the expiration dates of their 
original operating licenses are 
approaching. Utilities contend that they 
will require 10 to 15 years to plan and 
build replacement power plants if the 
operating licenses for existing nuclear 
power plants are not renewed. They 
also contend that the NRC's technical 
requirements for license renewal must 
be established before .itilities can 
reasonably determine whether renewal 
of their existing opera ting licenses is 
economically justified. (For more 
information on the expiration dates of 
facility operating licenses, see appendix 
A to the regulatory analysis for license 
renewal, NUREG-1362.J_"I:9 eIJsure a 
reasoned process for considering license 
renewal for those who may pursue it, 
the NRC is establishing the procedures, 
criteria, and standards governing the 
requirements for renewal of nuclear 
power plant operating licenses. 
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II. Background 

The NRC's research program on the 
degradation of nuclear power plant 
systems, structures, and components 
(SSCs) due to aging began in the early 
1980s. In 1982, the NRC staff, recognizing 
the potential impact of plant aging 
phenomena on the continued safe 
operation of nuclear power plants, 
convened a "Workshop on Plant Aging" 
in Bethesda, Maryland. The purpose of 
the workshop was to focus attention on 
how to best proceed to identify and 
resolve the various technical issues 
related to plant aging. In 1985, the 
Division of Engineering of the Office of 
Nuclear Regulatory Research issued the 
first comprehensive program plan 
(NUREG-1144) for Nuclear Plant Aging 
Research [NPAR). By 1986, the 
evaluation of age-related degradation in 
safety-related SSCs became a more 
important priority with the recognition 
that utilities were interested in 
extending the life of their existing power 
plants beyond the term of their original 
operating licenses. In response to the 
NPAR program plan, the NRC staff 
established a Technical Integration 
Review Group for the Aging and Life 
Extension (TIRGALEX). The objectives 
of TIRGALEX were to clearly define the 
technical, safety, and regulatory policy 
issues associated with plant aging and 
life extension and to develop a plan for 
resolving the issues in a timely, well­
integrated manner. In May 1987, the 
NRC issued the TIRGALEX report, "Plan 
to Accomplish Technical Integration for 
Plant Aging/Life Extension." It 
identified a broad spectrum of technical, 
safety, and regulatory policy issues. 
These issues included identification of 
SSCs that are susceptible to aging and 
could adversely affect safety; 
degradation processes; testing, 
surveillance, and maintenance 
requirements; and criteria for evaluating 
residual life. TIRGALEX concluded that 
many aging phenomena are readily 
managed and do not pose major 
technical issues that would preclude life 
extension, provided that necessary 
compensatory measures such as 
maintenance, surveillance, repair, and 
replacement are effectively implemented 
during the extended period of operation. 

Simultaneously, a request for 
comments on the establishmeut of a 
policy statement on life extension was 
published in the Federal Register (51 FR 

40334; November 6, 1986). Comments 
were requested on seven major policy, 
technical, and procedural issues (21 
separate questions). Two policy areas 
focused on the timing ofregulatory 
action on life extension, including the 
need for a policy statement, and timing 
of resolution of policy, technical, and 
procedural issues. Other issues 
addressed included (1) the earliest and 
latest dates for filing a life extension 
application and the potential term of 
such an extension; (2) an appropriate 
licensing basis, including the need for 
and role of a probabilistic risk 
assessment [PRA); (3) the nature of 
aging degradation, its identification and 
mitigation, and the need for research 
and changes to industry codes and 
standards; and (4) the need for 
procedural changes in the Commission's 
regulations for handling life extension 
requests. A total of 58 written comments 
were received from the electric utility 
industry, public interest groups, private 
citizens, independent consultants, and 
government agencies. These commer:its 
were reviewed and a summary provided 
in SECY-87-179, "Status of Staff 
Activities to Develop a License Renewal 
Policy, Regulations and Licensing 
Guidance and to Report on Public 
Comments" [July 21, 1987). 

Based on these comments, the staff 
began to specifically identify and 
resolve the wide variety of policy and 
technical issues relevant to life 
extension. In August 1988, the staff 
published an Advance Notice of 
Proposed Rulemaking [ANPR) in the 

· Federal Register (53 FR 32919; August 29, 
i 1988) in which the Commission 

announced its intention to bypass a 
policy statement and go directly to 
preparing a proposed rule on license 
renewal. The ANPR also announced the 
availability of NUREG-1317, 

. "Regulatory Options for Nuclear Plant 
License Renewal," and requested 
comments on the issues discussed in the 
NUREG report. First, three alternative 
licensing bases for assessing the 
adequacy of a license renewal 
application were presented and 
discussed: (1) The existing licensing 
basis for a facility, (2) supplementation 
of the existing licensing basis with 
reviews in safety significant areas, or (3) 
compliance with new-plant standards at 
the time the application is submitted. 
Commenters were asked to identify 
whether any other major regulatory 
options for license renewal should be 
considered and whether verification of 
the existing licensing basis at each plant 
should be required for license renewal. 
Second, two alternatives for handling 
uncertainties in age-related degradation 
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were described and discussed: (1) 
Emphasize maintenance, inspection, and 
reliability assurance, or (2) emphasize 
defense-in-depth. The relative merit of 
the two alternatives was the second 
subject for comment. Third, the 
advisability of preparing a generic 
environmental impact statement (GEIS) 
and the question of whether part 51 
should be amended to permit the NRC 
the option of preparing an 
environmental assessment (EA) instead 
of an environmental impact statement 
were discussed. Finally, 12 procedural 
and policy issues were discussed. 
Comments were invited on the 
environmental, procedural, and policy 
issues. 

Fifty-three written comments were 
received for nuclear industry groups and 
individual utilities, public interest 
groups, and Federal State agencies in 
respon:ie to the ANPR and NUREG-
1317. An overview and summary 
analysis of the comments are contained 
in NUREG/CR-5332, "Summary and 
Analysis of Public Comments on 
NUREG-1317: Regulatory Options for 
Nuclear Plant License Renewal" [March 
1989). 

Also in 1988, the NRC, in cooperation 
with the American Nuclear Society 
[ANS), the American Society of Civil 
Engineers (ASCE), the American Society 
of Mechanical Engineers (ASME), and 
the Institute of Electrical and Electronic 
Engineers [IEEE), sponsored an 
International Nuclear Power Plant Aging 
Symposium. The symposium, which was 
held in Bethesda, Maryland, from 
August 30 through September 1, 1988, 
was attended by more than 550 
internationally prominent nuclear 
scientists and engineers from 16 
countries. The symposium focused of the 
potential safety issues arising from 
progressive aging of nuclear power 
plants. These issues included aging of 
insulating materials, degradation of 
pumps and valves, reliability of safety 
system components, radiation and 
thermal embrittlement of metals, and 
erosion-corrosion of fluid-mechanical 
systems. The symposium discussion 
addressed topics in the staffs report 
NUREG-1317, which had been published 
immediately preceding the symposium. 
The proceedings of the symposium were 
published as NUREG/CP--0100 in March 
1989. 

The NRC staffs views on specific 
license renewal issues, as evolved in 
early 1989, were presented to the public 
in an NRC panel discussion and 
question and answer session at the 
NRC's Regulatory Information 
Conference, held on April 18, 19, and 20, 
1989. Among the issues discussed were 
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the nature of a renewed license 
(renewed license versus amendment of 
existing license), the need for a PRA, 
integration with the Individual Plant 
Examination (IPEJ process, and 
compliance with the National 
Environmental Policy Act (NEPA). 

On October 13, 1989 (54 FR 41980), the 
Commission announced that a workshop 
would be held on November 13 and 14, 
1989, to focus on specific technical 
issues, including identification of the 
significant technical issues bearing on 
safety, the nature and content of 
standards for issuance of a renewed 
license, and the appropriate role and 
scope of deterministic and probabilistic 
risk assessments. In addition, the 
schedule for rulemaking and 
alternatives for addressing compliance 
with NEPA were identified as issues for 
discussion. General questions to focus 
workshop discussions were provided in 
the Federal Register notice and later 
supplemented by a more detailed set of 
questions. In addition, the Federal 
Register notice included a "Preliminary 
Regulatory Philosophy and Approach for 
License Renewal Regulation" and an 
"Outline of a Conceptual Approach to a 
License Renewal Rule." Written 
comments on the questions, the 
statement of regulatory philosophy, and 
the conceptual rule outline were 
accepted by the agency up to December 
1, 1989. Transcripts were made of the 
entire workshop. Two hundred and one 
individuals (not including NRC staff) 
representing 89 organizations registered 
for the workshop. Comments provided 
during the workshop were from industry 
representatives and individuals 
affiliated with the nuclear industry. 
NUMARC, Yankee Atomic Electric 
Company, and Northern States Power 
Company presented prepared comments 
at each session. In addition, written 
comments were received from 12 
organizations, including substantial 
submissions by NUMARC, Yankee 
Atomic, Northern States Power, 
Westinghouse, the Illinois Department 
of Nuclear Safety, and an independent 
consultant. DOE was the only Federal 
agency submitting written comments. 
No comments were submitted by any 
public interest group. The issues raised 
in these comments are discussed in 
NUREG-1411. 

On July 17, 1990, the Commission 
issued for public comment the proposed 
rule for license renewal (55 FR 29043). 
Comments were also solicited on the 
following supporting documents that 
provided the basis for the rule: NUREG-
1412, "Foundation for the Adequacy of 
the Licensing Bases"; NUREG-1398, 
"Environmental Assessment for 

Proposed Rule on Nuclear Power Plant 
License Renewal"; and NUREG-1362, 
"Regulatory Analysis for Proposed Rule 
on Nuclear Power Plant License 
Renewal." A 90-day comment period 
was provided, which expired on 
October 15, 1990. Three requests for 
extension of the comment period were 
received. The Commission denied these 
requests (55 FR 34939, August 27, 1990) 
but reiterated its intention to consider 
comments received after the closing 
date if practical to do so. Comments 
received by December 31, 1990, were 
considered. In total. 197 comment letters 

· were received, including 121 from 
organizations and 76 from private 

· citizens. 
Eighty-three separate responses were 

: received from the nuclear industry. The 
most extensive comments were 
provided by NUMARC. In addition, four 
other industry organizations responded: 
Electric Power Research Institute, 
Nuclear Utility Group on Equipment 
Qualification, Nuclear Utility Backfitting 
and Reform Group, and Utility 
Decommissioning Group. Eighteen 
organizations representing vendors and 
manufacturers of nuclear-related 
equipment submitted comments, 
including Westinghouse Corporation 
and Asea Brown Boveri-Combustion 
Engineering Nuclear Power. In addition, 
two engineering firms responded. Thirty­
five nuclear utility companies provided 
separate responses. Many of them did 
not provide detailed comments but 
simply endorsed the comments provided 
byNUMARC. 

Three law firms submitted comments 
on behalf of utilities, nuclear industry 
groups, and other organizations. Spiegel 
and McDiarmid submitted comments on 
behalf of the American Public Power 
Association (APPAJ and the National 
Rural Electric Cooperative Association 
and Power Systems. Winston and 
Strawn submitted five separate sets of 
comments. One set was on behalf of the 
Utility Decommissioning Group, one set 
was on behalf of the Nuclear Utility 
Backfitting and Reform Group 
(NUBARGJ, two were on behalf of nine 
utilities, and one was for seven utilities. 
Newman and Holtzinger submitted 
comments on behalf of 15 utilities. 

Non-industry groups comprised 17 
public interest groups, a publishing 
company (Nuclear Plant Journal), a 
business organization (U.S. Chamber of 
Commerce), a professional organization 
(American Nuclear Society), a law firm 
(Hopkins and Sutter), three Federal 
agencies, and nine State agencies. Some 
public interest groups submitted 
comments jointly with others (e.g., joint 
response by UCS and New England 
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Coalition on Nuclear Pollution; and 
NIRS and Greenpeace). Fifteen residents 
near the Yankee Rowe plant stated their 
opposition to renewal of that plant's 
operating license. Forth-six other 
individuals submitted letters supporting 
the proposed rule. The DOE provided 
comments generally in support of the 
rule. Two agencies from the State of 
Ohio responded: Ohio EPA and 
Emergency Management Agency. 
Included in the State agency 
classification is the Massachusetts State 
Senate Office of Senator John Olver who 
represents a district near the Yankee 
Rowe plant. 

An analysis of the public comments 
and the Commission's response to these 
comments are documented in NUREG-
1428, "Analysis of Public Comments on 
the Proposed Rule on Nuclear Power 
Plant License Renewal." The 
Commission's resolution of principal 
issues raised by the commenters is also 
incorporated in the pertinent sections of 
the Statement of Considerations for this 
rule. 

Implementation guidance for 10 CFR 
part 54 was drafted on the basis of the 
proposed rule and issued as drafts for 
public comment on December 10, 1990. 
Two staff guidance documents were 
included: Draft Regulatory Guide DG-
1009, "Standard Format and Content of 
Technical Information for Applications 
to Renew Nuclear Power Plant 
Operating Licenses," December 1990, 
and NUREG-1299, "Standard Review 
Plan for the Review of License Renewal 
Applications for Nuclear Power Plants," 
November 1990. The public comment 
period closed on March 8, 1991. These 
documents will be revised as a result of 
public comments, this final rule, and the 
experience gained during the review of 
the lead plant license renewal 
application. 

The environmental impacts of 
individual nuclear power plant license 
renewals are the subject of a generic 
environmental impact statement (GEIS) 
and a separate rulemaking action that 
will propose changes to 10 CFR part 51. 
An Advance Notice of Proposed 
Rulemaking invited early public 
comments concerning this part 51 
rulemaking (55 FR 29964; July 23, 1990). 
A Notice of Intent (NOI) to prepare a 
GEIS was simultaneously published 
with the notice of proposed rulemaking 
(55 FR 29967; July 23, 1990). The 
proposed revisions to part 51 and the 
supporting documents were published 
for public review and comment on 
September 17, 1991 (56 FR 47016). The 
comment period for this action expires 
December 16, 1991. 
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III. Final Action 

The Atomic Energy Act, which 
permits renewal of licenses, and the 
Commission's current provision 
governing license renewal, 10 CFR 50.51, 
do not contain specific procedures, 
criteria, and standards that must be 
satisfied in order to renew a license. 
This final rule, 10 CFR part 54, 
establishes the procedures, criteria, and 
standards governing nuclear power 
plant license renewal. 

The most fundamental issue in this 
rulemaking is what standards and scope 
of review should apply to license 
renewal decisions. The Commission's 
approach to and resolution of these 
issues are discussed in detail in section 
IV. In brief: 

(1) It is not necessary for the 
Commission to review each renewal 
application against standards and 
criteria that apply to newer plants or 
future plants in order to ensure that 
operation during the period of extended 
operation is not inimical to the public 
health and safety. Since initial licensing, 
each operating plant has continually 
been inspected and reviewed as a result 
of new information gained from 
operating experience. Ongoing 
regulatory processes provide reasonable 
assurance that, as new issues and 
concerns arise, measures needed to 
ensure that operation is not inimical to 
the public health and safety and 
common defense and security are 
"backfitted" onto the plants. The 
Commission cannot conclude that its 
regulation of operating reactors is 
"perfect" and cannot be improved, that 
all safety issues applicable to all plants 
have been resolved, or that all plants 
have been and at all times in the future 
will operate in perfect compliance with 
all NRC requirements. However, based 
upon its review of the regulatory 
programs in this rulemaking, the 
Commission does conclude that (a) its 
program of oversight is sufficiently 
broad and rigorous to establish that the 
added discipline of a formal license 
renewal review against the full range of 
current safety requirements would not 
add significantly to safety, and (b) such 
a review is not needed to ensure that 
continued operation during the period of 
extended operation is not inimical to the 
public health and safety. 

The regulatory process also reviews 
the ownership and operation of the 
facility to ensure that the operation of 
nuclear power plants will not be 
inimical to the common defense and 
security. Accordingly, the Commission 
concludes that a formal license renewal 
review against applicable common 

defense and security requirements is not 
needed to ensure that continued 
operation during the period of extended 
operation is not inimical to the common 
defense and security. 

(2) The Commission's ongoing 
processes have not, quite logically, 
addressed safety questions which, by 
their nature, become important 
principally during the period of 
extended operation beyond the initial 
40-year license term. By their nature, 
these questions have limited relevance 
to safety under the initial operating 
licenses. This leads the Commission to 
conclude, as explained in greater detail 
in section IV, that age-related 
degradation of plant systems, structures, 
and components that is unique for the 
extended period of operation must be 
elevated before a renewed license is 
issued. This is a new safety issue that 
has not been treated in a comprehensive 
fashion in the Commission's ongoing 
oversight of operating reactors. 
However, age-related degradation will 
be critical to safety during the term of 
the renewed license. The Commission 
believes that the discipline of a formal 
integrated plant assessment of age­
related degradation unique to license 
renewal is necessary. The Commission 
recognizes that, as it gains more 
experience with age-related degradation 
review, it may revisit the need for such a 
disciplined review process and 
potentially narrow the scope of the 
safety review. But for now, the 
Commission concludes that a formal 
review of age-related degradation 
unique to license renewal is needed at 
license renewal to ensure that operation 
during the period of extended operation 
will not be inimical to the public health 
and safety. 

(3) Age-related degradation is the 
result of physical processes and a 
natural consequence of plant operation. 
Many plant SSCs have been designed 
for a 40-year life. The design of these 
SSCs has accounted for age-related 
factors such as fatigue, corrosion, and 
other effects of the environment to 
which the SSCs are exposed during at 
least this 40-year period. However, since 
license renewal will result in operation 

· of these SSCs beyond the 40 years 
assumed in their design, additional 
analyses and/or actions may be 
necessary to ensure that an acceptable 
level of safety is maintained during the 
period of extended operation. For 
individual plants, there may be other 
safety issues that may arise in 
connection with renewal that, by their 
nature, are not relevant to safety during 
the initial operating license term. These 
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kinds of issues would, by their nature, 
not be addressed in ongoing processes 
intended to provide adequate protection 
during the initial term of operation but, 
because of their plant-specific nature, 
must be addressed in renewals case by 
case. 

(4) The licensing basis for a nuclear 
power plant during the renewal term 
will consist of the current licensing basis 
and new commitments to monitor, 
manage, and correct age-related 
degradation unique to license renewal, 
as appropriate. The current licensing 
basis includes all applicable NRC 
requirements and licensee commitments, 
as defined in the rule. 

(5) An opportunity for a formal public 
hearing is provided to permit interested 
persons to raise contentions on the 
adequacy of the renewal applicant's 
proposals to address age-related 
degradation unique to license renewal 
and compliance with applicable 
requirements of 10 CFR part 51. Section 
2.758 of 10 CFR part 2 is amended to 
specify the circumstances under which 
the 10 CFR part 54 rule may be 
challenged in such a hearing. 

(6) A renewal application may be 
made not more than 20 years before 
license expiration. It must be made not 
less than 5 years before license 
expiration for the timely renewal 
provision of 10 CFR 2.109 to apply. 

(7) A renewal license is effective upon 
its issuance and supersedes the existing 
operating license. 

(8) A renewal license may be granted 
for a term as justified by the licensee, 
but not for more than 20 years beyond 
the existing license expiration. 

IV. Principal Issues 

a. Regulatory Philosophy and Approach: 
Two Principles 

There is considerable logic to the 
proposition that issues that are material 
as to whether a nuclear power plant 
operating license may be renewed 
should be confined to those issues that 
are uniquely relevant to protecting the 
public health and safety and common 
defense and security during the renewal 
period. Other issues would, by 
definition, have a relevance to the safety 
and security of current plant operation. 
Given the Commission's ongoing 
obligation to oversee the safety and 
security of operating reactors, issues 
that are relevant to both current plant 
operation and operation during the 
extended period must be addressed now 
within the present license term rather 
than at the time of renewal. Otherwise, 
the scope of Commission inquiry into 
the safety and security during the 
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current term of operation would depend 
on the unrelated decision of a licensee 
to seek license renewal and the timing 
of the Commission's renewal decision. 
In some cases, safety or security may be 
endangered if the resolution of a safety 
or security matter relevant to both 
ongoing and extended operation were 
postponed until the final renewal 
decision (which itself may occur several 
years after filing of the renewal 
application). While in theory the 
Commission could undertake 
duplicative reviews of issues that are 
relevant to both ongoing operation 
during the current license term and 
extended operation beyond the current 
term, this would be wasteful of the 
Commission's resources. As part of this 
rulemaking, the Commission has 
carefully considered the desirability of 
renewal reviews that would duplicate 
the Commission's ongoing review of 
operating reactors. This consideration 
has nonetheless led the Commission to 
formulate the following two principles. 

The first principle is that, with the 
exception of age-related degradation 
unique to license renewal and possibly 
some few other issues related to safety 
only during extended operation, the 
regulatory process is adequate to ensure 
that the licensing bases of all currently 
operating plants provide and maintain 
an acceptable level of safety for 
operation so that operation will not be 
inimical to public health and safety or 
common defense and security. 
Continuing this regulatory process in the 
future will ensure that this principle 
remains valid during any renewal term 
if the regulatory process is modified to 
include age-related degradation unique 
to license renewal. Moreover, 
consideration of the range of issues 
relevant only to extended operation has 
led the Commission to conclude that 
there is likely only one real issue 
generally applicable to all plants-age­
related degradation. The renewal rule 
focuses the Commission's review on this 
one safety issue but provides leeway for 
the Commission to consider, on a case­
by-case basis, other issues unique to 
extended operation. 

The second and equally important 
principle is that each plant's current 
licensing basis must be maintained 
during the renewal term, in part through 
a program of age-related degradation 
management for systems, structures, and 
components that are important to 
license renewal as defined in the final 
rule. 

b. First Principle: Process for Ensuring 
Acceptability of Current Licensing Basis 

(i) General 

When the Commission issued the 
initial operating license under 10 CFR 
50.57, it concluded that the facility had 
been completed and would be operated 
in accordance with the operating license 
application, the rules and regulations of 
the Commission, and the provisions of 
the Atomic Energy Act (AEA). Further, 
the Commission concluded that the 
authorized activities could be conducted 
without undue risk to the health and 
safety of the public and the common 
defense and security, the applicant was 
technically qualified, the applicable 
provisions of 10 CFR part 140 had been 
met, and the issuance of an operating 
license would not be inimical to the 
common defense and security or to the 
health and safety of the public. Thus, 
when the Commission issued the initial 
operating license, it made a 
comprehensive determination that the 
design, construction, and proposed 
operation of the facility satisfied the 
Commission's requirements and 
provided reasonable assurance of 
adequate protection to the public health 
and safety and common defense and 
security. 

However, the licensing basis upon 
which the Commission determined at 
the issuance of the initial operating 
license that an acceptable level of safety 
existed, and that the common defense 
and security was provided, does not 
remain fixed for the term of the 
operating license. The licensing basis 
evolves throughout the term of the 
operating license because of the 
continuing regulatory activities of the 
Commission, as well as the activities of 
the licensee. As discussed in sections 
IV.b. (ii) through (vi) and IV.c, the 
Commission engages in a large number 
of regulatory activities which, when 
considered together, constitute a 
regulatory process that provides ongoing 
assurance that the licensing bases of 
nuclear power plants provide an 
acceptable level of safety. This process 
includes research, inspections, audits, 
investigations, evaluations of operating 
experience, and regulatory actions to 
resolve identified issues. The 
Commission's activities may result in 
changes to the licensing bases for 
nuclear power plants through the 
promulgation of new or revised 
regulations, acceptance of licensee 
commitments for the modification to 
nuclear power plant designs and 
procedures, and the issuance of orders 
or confirmatory action letters or 
confirmation that there is no need to 
change the licensing basis. In this way, 
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the Commission's consideration of new 
information provides ongoing assurance 
that the licensing bases for all nuclear 
power plants provide an acceptable 
level of safety. The process will 
continue through the term of a renewed 
license. Similarly, the Commission 
considers new information on whether 
the nuclear power plants continue to 
provide for the common defense and 
security, such as changes in ownership 
or proposals to use highly enriched fuel. 
These processes will also continue 
throughout the term of the renewed 
license. 

In addition to Commission-required 
changes in the licensing bases, a 
licensee may also seek changes to the 
current licensing basis for its plant. 
However, as a commenter indicated, 
these changes are subject to the 
Commission's formal regulatory controls 
with respect to the changes, including 10 
CFR 50.59, 50.90, 50.91, and 50.92. Under 
§ 50.59, a licensee may make changes to 
its facility without prior Commission 
approval if certain conditions are met; 
documentation of these changes must be 
maintained for specified periods of time. 
This regulation also requires a licensee 
to annually submit to the Commission a 
description of the changes made to the 
facility without prior NRC approval. A 
licensee may also request Commission 
approval to change its licensing basis or 
facility if the conditions stated in § 50.59 
cannot be met, using the license 
amendment process described in 
§§ 50.90 and 50.92. These regulatory 
controls ensure that a documented basis 
for licensee-initiated changes in the 
licensing basis for a plant exists and 
that Commission review and approval is 
obtained prior to implementation if 
changes to the licensing basis raise 
unreviewed safety questions or involve 
changes to the technical specifications. 
The final safety analysis report is 
periodically updated to reflect such 
changes. 

In sum, the Commission's regulatory 
processes provide reasonable assurance 
that the discipline of a formal license 
renewal review against either the full 
range of current safety requirements or 
the requirements on common defense 
and security would not add significantly 
to safety or common defense and 
security and is not needed to ensure that 
continued operation during the renewal 
term is not inimical to the public health 
and safety or the common defense and 
security. 

(ii) Review of Operating Events 
The Commission has a program for 

the review of operating events at 
nuclear power plants. As a requirement 
of the current licensing basis, and one 
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that would continue during the renewal 
term, each licensee is required to notify 
the Commission promptly of any plant 
event that meets or exceeds the 
threshold defined in 10 CFR 50.72 and to 
file a written licensee event report for 
those events that meet or exceed the 
threshold defined in 10 CFR 50.73. The 
NRC reviews this information daily and 
follow-up efforts are carried out for 
events that appear to be potentially risk 
significant or are judged to be a possible 
precursor to a more severe event. 
Depending on the significance, further 
action may be taken to notify all 
licensees or to impose additional 
requirements. The NRC receives 
information on operating events from 
licensees in the form of licensee event 
reports and disseminates information 
that may be relevant to safety, 
safeguards, or environmental issues in 
the form of information notices. The 
NRC also transmits information to and 
requests action by licensees through 
bulletins and other reports such as 
generic letters. These documents 
typically require a written response 
from licensees concerning actions taken 
or to be taken over a period of time to 
address matters of safety, safeguards, or 
environmental significance. If a 
licensee's action does not adequately 
address items described in a bulletin, 
the staff may consider issuing an order 
to impose the specific requirement. The 
total program offers a high degree of 
assurance that events that are 
potentially risk significant or precursors 
to potentially significant events are 
being reviewed and resolved 
expeditiously. 

(iii] Generic Safety Issues 

As described in SECY-89-138, the 
Commission also maintains an active 
program for evaluating and resolving 
generic safety issues that may impact 
public health and safety. A generic 
safety issue (GSI) involves a safety 
concern that may affect the design, 
construction, or operation of all, several, 
or a class of reactors or facilities. Its 
resolution may have a potential for 
safety improvements and promulgation 
of new or revised requirements or 
guidance. The prioritization process, as 
described in NUREG-0933, evaluates the 
safety significance of an issue and 
classifies the issues as high, medium, or 
low priority GSis. GSis that are 
categorized as high priority are further 
evaluated to determine whether they 
involve questions regarding adequate 
protection of the public health and 
safety and therefore should be re­
categorized as unresolved safety issues 
(USis). GSis are issues that involve 

enhancements to safety but do not call 
into question the adequacy of the 
current licensing basis. By contrast, 
USis are defined as issues that 
potentially involve adequate protection 
of the public health and safety. Thus, a 
USI may represent a matter where the 
adequacy of the current licensing basis 
has not been established. Resolution of 
a USI may result in a determination that 
action is necessary to ensure adequate 
protection, or it may result in a 
conclusion that, in fact, there are no 
concerns as to adequate protection of 
the public health and safety and further 
action is not warranted. The licensing 
basis of individual plants includes 
changes that have resulted from 
resolution of generic issues determined 
to be applicable and will include 
applicable generic-issue-derived 
changes in the future. 

A special group of 22 GSis deemed to 
be of sufficient significance to warrant 
both a high-priority resolution effort and 
special attention in tracking were 
designated as USis. All USis have been 
resolved. Most of the USI resolutions 
have been implemented; the remainder 
are being implemented on a satisfactory 
schedule. In one case, USI A-46, 
"Seismic Qualification of Equipment in 
the Operating Plants," the NRC and the 
utility groups are negotiating the 
implementation schedule in accordance 
with the NRC policy on integrated 
schedule for plant modifications, 
Generic Letter 83-20, dated May 9, 1983. 
This process for ensuring 
implementation of these remaining USis 
is the same process used by the NRC in 
the past to ensure resolution and 
implementation of USis. Furthermore, 
this process will be used in the future if 
the NRC identifies new issues that meet 
the definition of a USI. 

The GSI resolution process, including 
USis, is limited to issues that are not of 
such gravity that immediate action 
(remedy or shutdown] is required. 
Several comments were received 
suggesting that the implementation of all 
resolved USis and GSis should be a 
prerequisite to license renewal. The 
Commission disagrees. The Commission 
believes that it has used, and will 
continue to use, a regulatory process 
that ensures that issues constituting 
USis will be identified, resolved, and 
implemented with no undue risk to the 
public health and safety or common 
defense and security. This process has 
proved effective in the past and will 
continue to be used in the future. 

Cost-benefit analyses were employed 
as part of the basis of resolving GSls 
involving safety enhancement above the 
adequate safety level. In these tradeoffs 
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between net safety benefit and net cost, 
the remaining plant operating term 
ordinarily enters the calculations. Both 
the safety value and the cost impact can 
increase with added plant operating 
time. The safety value could increase 
over time more than the cost impact, as 
would be the case when costs are 
largely one-time initial costs but the risk 
reduction benefit accumulates year after 
year with continued operation. As part 
of its efforts toward developing the 
license renewal rule, the Commission 
examined the resolved GSis for possible 
cases in which consideration of the 
additional operating time during the 
renewal term might have altered the 
regulatory decision. Since the cases in 
which cost-benefit tradeoffs entered the 
decision involved only safety 
enhancement issues and not issues of 
adequate safety, examination of the 
effect of the renewal term was not 
compelled by adequate safety 
considerations. Rather, the Commission 
undertook the examination as a matter 
of prudence to determine if there was a 
possible safety enhancement during the 
renewal term. The examination covered 
cases that have the following 
characteristics: 

(1) Backfitting of a new requirement within 
the original license term was judged not to be 
worthwhile. 

(2) Addition of a renewal term could 
increase the safety value without 
commensurate increase in cost impact. 

(3) The extent and other circumstances of 
the effect of license renewal on values and 
impacts are such as to suggest the possibility 
that with a 20-year increase in operating time 
backfitting deserved consideration. In 
addition to operating time, projected 
population increases near the plant sites 
were taken into account. 

Of the 249 GSis that were resolved 
through October 1990, 139 did not result 
in backfit requirements. (GS! resolution 
efforts started or in progress after 
October 1990 examine renewal-term 
effects as part of the original issue 
resolution process.] A screening of these 
139 GSis led to the identification of 
three issues for which a reexamination 
of the backfit determination for the 
license renewal period appeared 
prudent. In two instances, the 
reexamination led to confirmation of the 
appropriateness of the no-backfit 
decision for an additional 20 years of 
operation beyond an original 40-year 
license term. A third issue had been 
placed in the resolution process for 
reconsideration aside from license 
renewal and is currently under 
reevaluation. All of the issues identified 
for reexamination are issues of 
potentially worthwhile safety 
enhancements; none involve adequate 
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protection concerns. (A more detailed 
discussion of this reexamination 
appears in NUREG-1412. Details of the 
screening are reported in NUREG/CR-
5382, "Screening of Generic Safety 
Issues for License Renewal 
Consideration," NRC, June 1991.) 

(iv] Systematic Evaluation Program 

In 1977, the NRC initiated the 
Systematic Evaluation Program (SEP) to 
review the designs of 10 of the oldest 
operating nuclear power plants and 
thereby confirm and document their 
safety. The reviews were organized into 
approximately 90 review topics (reduced 
by consolidations from 137 originally 
identified]. 

The SEP effort highlighted a group of 
27 regulatory topics for which corrective 
action was generally found to be 
necessary for the initial SEP plants and 
for which safety improvements for other 
operating plants of the same vintage 
could be expected. The topics on this 
smaller list are referred to as the SEP 
lessons learned, and the Commission 
expects that these topics would be 
generally applicable to operating plants 
that received their construction permits 
in the late 1960s or early 1970s. 

Four of the 27 regulatory topics 
highlighted in the SEP effort have been 
completely resolved and one is of such 
low safety significance as to require no 
regulatory action. The Commission has 
determined that none of the 22 issues 
remaining open requires immediate 
action to protect the public health and 
safety. The Commission has 
incorporated the 22 issues into the 
established regulatory process for 
determining the safety importance of 
GSis. Further, attention as part of a 
license renewal application is not 
required. As with the case for GSis and 
USis, the existing prioritization process 
that is being used during the review and 
prioritization of the SEP lessons learned 
issues should prove to be adequate in 
the future to resolve these issues. 

(v) Severe Accident Policy 

The regulatory philosophy containing 
the two fundamental principles is also 
consistent with the Commission's policy 
statement entitled "Severe Reactor 
Accidents Regarding Future Designs and 
Existing Plants" (50 FR 23138; August 8, 
1985). In this policy statement, the 
Commission concluded that existing 
plants pose no undue risk to public 
health and safety. Moreover, the 
Commission stated that it has ongoing 
nuclear safety programs, described in 
NUREG-1070, that include the resolution 
of unresolved safet:~ issues and generic 
safety issues, the Severe Accident 

Research Program, operating experience 
and data evaluation concerning 
equipment failures and human error, 
and review by NRC inspectors to 
monitor the quality of plant 
construction, operation, and 
maintenance. If new safety information 
were to become available, from any 
source, to question the Commission's 
conclusion of no undue risk, then any 
technical issues so identified would be 
resolved by the NRC under its backfit 
policy and other existing procedures, 
including the possibility of generic 
rule making. 

(vi) Probabilistic Risk Assessment 

Although a plant-specific probabilistic 
risk assessment (PRA) will not be a 
requirement for the renewal of plant 
operating licenses, the Commission 
recognizes that a plant-specific PRA can 
be used as an effective tool to provide 
integrated insights into the plant design, 
resulting in an additional relative 
measure of overall plant safety. While 
the Commission believes that the 
methodology for conducting an 
integrated plant assessment needed to 
ensure that aging of SSCs is 
appropriately managed should 
emphasize deterministic approaches, the 
Commission also acknowledges that 
PRA techniques could be used as a 
supplemental tool in the renewal 
applicant's integrated plant assessment. 
The Commission recognizes that PRA 
can be an effective tool to provide 
added assurance that all SSCs important 
to license renewal have been evaluated, 
as further discussed in section IV.e. 

The Commission received a number of 
comments concerning the use of PRA or 
severe accident management studies for 
license renewal. The industry 
commented that completion of the 
individual plant examination (IPEJ and 
individual plant examination for 
external events (IPEEE) programs for 
severe accident management using PRA­
type analysis should not be a 
prerequisite to license renewal. Current 
severe accident programs, namely the 
IPE and IPEEE programs, although 
important to the Commission, are 
considered safety enhancements and, as 
such, their completion will not be a 
requirement for license renewal. For 
many licensees, the IPE and IPEEE 
programs may be completed before a 
license renewal application is 
submitted. 

c. Current Licensing Basis 

(i) Current Licensing Basis Explained 

As defined in § 54.3 of the rule, the 
current licensing basis (CLB] is the set of 
NRC requirements applicable to a 
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specific plant and a licensee's written 
commitments for ensuring compliance 
with and operation within applicable 
NRC requirements and the plant-specific 
design basis (including all modifications 
and additions to such commitments over 
the life of the license) that are docketed 
and are in effect. The CLB includes the 
NRC regulations contained in 10 CFR 
parts 2, 19, 20, 21, 30, 40, 50, 51, 54, 55, 70, 
72, 73, and 100 and appendices thereto; 
orders, license conditions; exemptions; 
and technical specifications. It also 
includes the plant-specific design basis 
information defined in 10 CFR 50.2 as 
documented in the most recent final 
safety analysis report (FSARJ as 
required by § 50.71(e). In addition, the 
CLB includes the licensee's written 
commitments remaining in effect that 
were made in docketed licensing 
correspondence such as licensee 
responses to NRC bulletins, generic 
letters, and enforcement actions, 
licensee commitments documented in 
NRC safety evaluations, or as described 
in licensee event reports. 

The CLB generally undergoes 
adjustment from time to time in the light 
of new information that develops during 
the plant's operating life. The Atomic 
Energy Act directs the Commission to 
ensure that nuclear power plant 
operation is not inimical to the health 
and safety of the public. However, this 
standard is not absolute protection or 
zero risk, and therefore safety 
improvements beyond the minimum 
needed to meet this standard are 
possible. As new information is 
developed on technical subjects, the 
NRC identifies potential hazards and 
then may require that plants be able to 
cope with such hazards with sufficient 
safety margins and reliable systems. If 
this new information reveals an 
unreviewed safety question, the 
Commission may, in light of the 
information, conclude that assurance of 
an acceptable level of safety requires 
changes in the existing regulations. 
Therefore, as the Commission identifies 
new issues or concerns, reasoned 
engineering decisions occur within the 
Commission concerning whether any 
additional measures must be taken at 
plants to resolve the issues. When 
specific actions are identified, the 
Commission, through its regulatory 
programs, can modify the licensing 
bases at operating plants at any time to 
resolve the new concern. This process of 
determinations concerning backfitting of 
evolving requirements to plants already 
licensed is guided by the provisions of 
the backfit rule (10 CFR 50.109). Before 
promulgation of the current backfit rule, 
similar considerations were applied, 
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though the backfit rule enhanced the 
discipline of the process. 

In view of the regulatory programs 
and process just described, it is evident 
that the licensing basis differs among 
plants. These differences arise from 
differences in license date as well as 
differences in such factors as site, plant 
design, and plant operating experience. 
The paragraphs above have described, 
in general terms, the process employed 
by the Commission to provide continued 
assurance that the licensing basis at an 
operating plant provides an acceptable 
level of safety at any point in time 
during its operating life and that the 
current licensing bases of older plants 
remain acceptable through backfit of 
new requirements and guidance when 
that is necessary for adequate safety or 
warranted as worthwhile safety 
enhancements. 

A large number of public comments 
expressed concern that the proposed 
definition of CLB restricted the CLB to 
the specific information on the docket at 
the time of the filing of a license renewal 
application. As such, the proposed CLB 
definition suggested that neither a 
licensee nor the staff could make 
changes to the existing 10 CFR part 50 
license while the 10 CFR part 54 renewal 
application was under review. In the 
final rule, the Commission has revised 
the definition of the CLB by removing 
the phrasing that limited the CLB to that 
defined at the time of submittal of the 
renewal application. The Commission 
has also revised the rule(§ 54.21(e)) to 
include the requirement for licensees to 
provide periodic updates of the renewal 
application to reflect changes to the 
CLB. These updates should contain a 
determination whether any such 
changes would modify the renewal 
application. 

Some commenters also raised a 
concern that the proposed CLB 
definition is too vague and too broad. In 
particular, commenters noted that the 
words "but are not limited to" are so 
broad as to render the definition 
meaningless, and the proposed 
definition did not specify that only 
written commitments should be included 
in the CLB. In response to these 
comments, the Commission has revised 
the CLB definition to restrict 
commitments to those that are written 
and on the plant-specific docket. The 
Commission has removed the 
ambiguous phrasing and has enhanced 
the definition to include written 
commitments as documented in the NRC 
safety evaluation reports. 

The Commission has also added 10 
CFR part 51 to the definition of the CLB. 
Inclusion of 10 CFR part 51, which 

contains environmental protection 
regulations, is necessary to continue the 
current licensing bases for a plant 
licensed under 10 CFR part 50. 

(ii) Regulatory Processes Underlying 
Current Licensing Bases 

In support of the proposed license 
renewal rule, the Commission proposed 
to make a generic finding that the 
reasonable assurance of adequate 
protection findings for the issuance of 
an operating license continued to be true 
at the time of application for license 
renewal. Therefore, they need not be 
made anew at the time a renewed 
license is granted. As part of the final 
license renewal rule, the Commission no 
longer considers it appropriate to codify 
such a ruling in the regulations. The 
final license renewal rule reflects and 
documents the Commission's belief that, 
with the exception of age-related 
degradation unique to license renewal, 
current regulatory processes are 
sufficiently broad and rigorous and that 
these processes generally provide 
reasonable assurance that extended 
operation of existing plants would not 
endanger the public health and safety 
and would not be inimical to the 
common defense and security. This 
belief leads the Commission to find in 
this rulemaking that the discipline of a 
relicensing review process, except in the 
area of age-related degradation unique 
to license renewal, is not necessary to 
ensure that operation is not inimical to 
the public health and safety or common 
defense and security during the period 
of extended operation. NUREG-1412, 
"Foundation for the Adequacy of the 
Licensing Bases," describes how the 
licensing process has evolved in major 
safety issue areas under process that 
have ensured continued adequacy of all 
operating plants. NUREG-1412 provides 
historical illustrations of how the 
process has addressed potential safety 
issues and new information over the 
course of time. As such, it provides 
additional support for the Commission's 
determination that it is unnecessary to 
review an operating plant's licensing 
basis, except for age-related 
degradation concerns unique to license 
renewal, at the time of license renewal. 
NUREG-1412 does this in generic terms. 
NUREG-1412 also illustrates how the 
regulatory process has provided and 
will continue to provide assurance that 
an operating reactor's licensing basis 
will continue to provide an acceptable 
level of safety during any renewal term. 

Commenters argued that the CLB of a 
number of plants is inadequate. Multiple 
examples of operational concerns and 
issues at specific plants were identified 
to demonstrate the inadequacy of the 
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CLBs. In particular, existing NRC 
documents were referenced by a 
commenter to list operational concerns 
with power oscillations in BWRs, motor­
operated valve testing, potential 
accidents when shut down, questions on 
the allowed cyclic lifetime of 
components, potential hydrogen 
combustion/explosion, and flooding 
caused by floor drains. Grandfather 
clauses in existing regulations and 
exemptions granted to regulations and 
previous backfit decisions were raised 
as challenges to the adequacy of the 
CLB. Additionally, cuts in the research 
budget were challenged as creating 
regulatory gaps to ensuring adequate 
protection. A commenter stated that 
stricter safety standards than those of 
the United States are being applied in 
some European countries, and this was 
evidence of the inadequacy of the CLB. 

The Commission does not agree with 
these comments. The examples cited 
were all identified by the NRC through 
the inspection and oversight processes. 
The identification of these issues 
through the regulatory process 
demonstrates that the Commission's 
programs are effective in identifying 
new technical and safety issues and 
areas of noncompliance and at resolving 
these issues in a timely fashion. The 
resolution of issues can occur through a 
variety of mechanisms. The NRC used 
rulemaking to address resolution of 
hydrogen combustion/ explosion issues 
and anticipated transients without 
scrams. The NRC has also issued 
generic letters requiring licensee 
analysis and description of action taken 
in response to the analysis for motor­
operated valves, floor drains, and 
potential accidents while the reactor is 
shut down. In each example provided by 
the commenters, appropriate corrective 
action was taken or is being taken on a 
plant-specific or on an industry-wide 
basis to either modify the CLB to resolve 
the concern or to ensure the continued 
com?liance with the present CLB. 

Grandfather clauses in existing 
regulations and exemptions granted to 
existing regulations do not change the 
Commission's conclusio!:'. that the 
regulatory process ensures that plant­
specific CLBs provide an acceptable 
level of safety. Grandfather clauses are 
provided in the regulations for one of 
two reasons. The plants grandfathered 
by a specific regulation either have a 
technically equivalent (but not an exact) 
resolution to the action required in the 
rule or the issue is considered a safety 
enhancement to be required on new 
designs but not backfitted on older 
plants. In either case, the regulatory 
process of rulemaking requires the 
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Commission to make a decision on 
whether new requirements should be 
backfitted to all plants or a subset of 
plants and to provide the basis for that 
decision as part of the regulatory record. 
A review of existing regulations did not 
identify any grandfather clauses in 
which the decision to implement the 
specific regulation included time­
dependent factors. In this light, the 
Commission continues to believe that 
current regulations, which may contain 
grandfather clauses, continue to provide 
and ensure that all plants provide an 
acceptable level of safety. 

Exemptions to the regulations are 
granted with an approved plant-specific 
technical justification. Generally, 
exemptions are granted because the 
licensee has an equivalent but 
alternative method of satisfying the 
intent of the regulation. Thus, unless the 
exemption involves a time-dependent 
function, the existence of an exemption 
does not change the NRC's conclusion 
that the regulatory process is sufficient 
to ensure that the CLBs of all plants 
provide an acceptable level of safety for 
the renewal term of operation. The 
license renewal applicant will be 
required to review all exemptions 
granted by the Commission. Exemptions 
that do contain time-dependent 
considerations will be addressed in the 
license renewal application, as required 
by § 54.21(c). 

Changes in NRC's research funding 
are not creating "regulatory gaps," as 
alleged by a commenter. The NRC's 
research funding is allocated based 
upon the safety significance and priority 
of the issues involved. The important 
issues affecting safety are funded, and it 
is expected that they will continue to be 
funded in the future. Lower-priority 
issues are addressed as funding permits. 

T'1e Commission does not agree that 
stricter safety standards are being 
applied in some European countries 
than are those of the United States. In 
many cases, the standards used by other 
countries are identical to those used in 
the United States. In other cases, there 
are differences between standards or 
approaches to regulation, but these 
differences cannot necessarily be 
characterized in terms of standards 
being stricter or less strict. The issue is 
not a comparison of the strictness of 
specific standards but, rather, plant 
safety. The requirements and 
regulations when coupled with the 
regulatory programs must be adequate 
to provide reasonable assurance that 
authorized activities can be conducted 
without endangering the health and 
safety of the public. As noted 
previously, the Commission has 

concluded that the regulatory processes 
are sufficiently broad and rigorous to 
provide such reasonable assurance. 

In sum, the NRC's regulatory process 
is sufficiently broad and rigorous to 
establish that the added discipline of a 
formal licensing review at license 
renewal against the full range of current 
safety requirements is not necessary to 
ensure that extended operation is not 
inimical to the public health and safety. 

[iii) Compliance With the Licensing 
Bases 

The Commission has determined that 
a finding of compliance of a plant with 
its current licensing basis is not required 
for issuance of a renewed license. When 
a plant's original operating license was 
issued, the Commission made a finding, 
pursuant to 10 CFR 50.57(a)(1), that 
construction of the plant had been 
substantially completed and was in 
conformity with the construction permit, 
the operating license application, the 
requirements of the Atomic Energy Act, 
and the NRC's rules and regulations. 
That finding was essentially equivalent 
to a finding that the plant was in 
compliance with its licensing basis as it 
existed at the time of issuance of the 
operating license. 

Once the operating license is issued, 
the licensee must continue to comply 
with its licensing basis unless the 
licensing basis is properly changed or 
the licensee is formally excused by the 
NRC from compliance. Assurance of 
continued licensee compliance during 
the license term rests on two factors: (1) 
Licensee programs required by the 
NRC's rules and regulations to ensure 
continued safe operation of the plant, 
and (2) the NRC's regulatory oversight 
program. 

The licensees' programs include self­
inspection, maintenance, and 
surveillance programs that monitor and 
test the physical condition of plant 
equipment as the plant operates, as well 
as review of systems, structures, and 
components. Through these programs, 
licensees identify the degradation of 
components due to a number of different 
environmental stressors and are, in 
general, able to replace or refurbish 
their equipment so that the frequency 
and severity of challenges to plant 
systems, structures, and components 
would be expected to remain within 
acceptable limits and the necessary 
safety features would be expected to 
work when actually called upon under 
transient or accident conditions. 

The Commission's inspection program 
has been constructed around a series of 
inspection procedures that provide for 
the routine examination of activities at 
an operating nuclear facility on a 

54-SC-9 

periodic basis. Once licensed, a nuclear 
facility remains under NRC surveillance 
and undergoes periodic safety 
inspections during construction and 
operation. The inspection program is 
designed to obtain sufficient information 
on licensee performance, through direct 
observation and verification of licensee 
activities, to determine whether the 
facility is being operated safely and 
whether the licensee management 
control program is effective and to 
ascertain whether there is reasonable 
assurance that the licensee is in 
compliance with the NRC regulatory 
requirements. The program includes 
inspection of the licensee's performance 
in technical disciplines such as 
operations, radiological controls and 
protection, maintenance, surveillance, 
emergency preparedness, physical 
security, and engineering. 

The NRC inspection program relies 
primarily on audits. Thus, it does not 
necessarily examine every activity or 
item, but verifies, through carefully 
selected samples, that activities are 
being properly conducted to enhance or 
ensure safety. The inspection process 
monitors the licensee's activities and 
provides feedback to the licensee's plant 
management to allow it to take 
appropriate corrective actions. 

The current inspection program 
allocates NRC's inspection resources 
between three types of inspections. 
These are mandatory inspections, 
regional initiative and reactive 
inspections, and special emphasis 
inspections and are specified in the NRC 
Inspection Manual Chapters. A 
minimum set of mandatory routine 
inspections, referred to as the Core 
Program, are performed at each 
operating unit to evaluate licensee 
performance and identify potential 
safety concerns in their early stages of 
development. This group of inspections 
is a primary activity for resident 
inspectors and regional specialist 
inspectors. These inspections emphasize 
observation and evaluation of ongoing 
facility operations and supporting 
activities affecting the safety function of 
facility systems, structures, and 
components. 

The inspections known as regional 
initiative or reactive inspections are 
conducted by the NRC staff in response 
to plant safety performance concerns or 
where NRC believes the greatest safety 
benefit can be obtained. The initiative 
component of the inspections program is 
used to follow up on problems identified 
in licensee performance during the 
mandatory routine inspections. The 
reactive component of the inspection 
program allows NRC to respond to 
allegations, unusual circumstances, and 
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operational events. These reactive 
efforts vary from inspections of minor 
events and allegations to evaluation of 
major events. They are far-ranging and 
involve assessment of the initial 
response to the incident itself, 
participation in the restoration of the 
plant to a safe state, and post-event 
evaluation. Frequently, the post-event 
analysis points out the need to inspect 
other plants that may have similar 
problems. 

Lastly, special emphasis inspections 
include mandatory team inspections 
that provide for inspection emphasis in 
a selected area of plant operations or 
inspections to follow up on safety issues 
that are generic in nature and special 
headquarters team inspections that are 
intended to address a specific area of 
concern regarding safe operations. 
Multidisciplinary teams, Jed by a 
supervisor or an experienced team 
leader, are designed to inspect ongoing 
engineering and operational activities 
concurrently and audit the 
administrative controls governing the 
management of the activities. This type 
of inspection gives NRC an indepth, 
detailed look at how the licensee's 
organization functions as a unit. 
Additionally, it offers insight into the 
overall effectiveness of the licensee's 
program. Thus, a team inspection 
provides a comprehensive examination 
of a licensee's program, whether it is a 
facility under construction or in 
operation. Team inspections are 
manpower intensive, and the 
multidisciplinary aspect gives an added 
perspective that cannot be achieved by 
individual inspectors. For example, 
operational readiness team inspections 
are used by the regional staff to make 
integrated assessments of hardware, 
procedures, and plant personnel 
performance. Most operational 
readiness team inspections are 
conducted during the startup of new 
plants or during the startup of currently 
licensed plants after long outages. They 
generally are about a week in duration 
and include around-the-clock coverage 
during critical evolutions. These 
performance-oriented multidiscipline 
team inspections have been found to be 
an effective means for assessing 
licensee performance. 

It is particularly important to note that 
implementation of the NRC inspection 
program does not supplant the licensee's 
programs or responsibilities. Rather, it 
provides a feedback mechanism and an 
independent verification of the 
effectiveness of the licensee's 
implementation of its programs to 
ensure that operations are being 

conducted safely in accordance with 
applicable NRC requirements. 

The NRC staff performs inspections 
on nuclear power reactors both during 
construction and throughout the plant 
operating life. As a reactor progresses 
through design, construction, 
preoperational readiness, startup, 
operation, and now license renewal, the 
inspection program changes to meet the 
specific needs of each phase. An onsite 
resident inspector provides a continuous 
regulatory presence, as well as a direct 
contact between NRC and the licensee. 
From the vantage point of NRC, the 
resident inspector is a key individual in 
determining what additional inspections 
need to be performed at a specific site 
and in ensuring that the overall 
inspection program at the facility is 
accomplished. 

The regular inspection activity of the 
resident inspector is supplemented by 
the efforts of engineers and specialists 
from the NRC's regional and 
headquarters staff who perform 
inspections in a wide variety of 
engineering and system disciplines, 
ranging from civil and structural to 
health physics and reactor core physics. 
The specialist inspectors provide a 
perspective that is different from, but 
complementary to, that of the resident 
inspector. Since the specialists inspect 
many different plants and therefore see 
many different ways of accomplishing a 
function, they have a comprehensive 
view of their specialty. 

In summary, the inspection program, 
as discussed in NRC Inspection Manual 
Chapter (IMC] 2500, Reactor Inspection 
Program, and IMC-2515, Light-Water 
Reactor Inspection Program­
Operations Phase, and as implemented, 
provides reasonable assurance that 
conditions adverse to quality and safe 
operation are identified and corrected 
and that a formal review of compliance 
by a plant with its licensing basis is not 
needed as part of the review of that 
plant's renewal application. 

Both the licensees' programs for 
ensuring safe operation and the 
Commission's regulatory oversight 
program have been effective in 
identifying and correcting plant-specific 
noncompliance with the licensing bases. 
These programs will continue to be 
implemented throughout the remaining 
term of the operating license, as well as 
the term of any renewed license. In view 
of the comprehensiveness, effectiveness, 
and continuing nature of these 
programs, the Commission concludes 
that license renewal should not include 
a new, broad-scoped inquiry into 
compliance that is separate from and 
parallel to the Commission's ongoing 
compliance oversight activity. 
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Noncompliances are generally 
independent of [in a casual sense) the 
renewal decision. 1 For example, failures 
to comply with station blackout 
requirements are not "caused" by the 
impending expiration of an operating 
license. 

(iv] Consideration of the Current 
Licensing Bases 

Section 54.21(a] of the proposed rule 
would have required that a licensee 
"compile a list of documents identifying 
portions of the current licensing basis 
relevant to the integrated plant 
assessment." This list was to have been 
submitted to the NRC as part of the 
renewal application. The proposed rule 
also would have required the licensee to 
"review the current licensing basis· 
compilation for the purpose of 
determining the systems, structures, and 
components to be evaluated and the 
acceptance criteria to be used in the 
integrated plant assessment." Finally, 
the proposed rule would have required 
the licensee to maintain "all documents 
describing the CLB" in an auditable and 
retrievable form. A large number of 
public comments were received on the 
need to compile the CLB. Commenters 
argued that compilation of the CLB in an 
auditable form is unnecessary since all 
such documents are already on file with 
the NRC and in its public document 
room. In addition, these commenters 
also indicated that compilation of the 
CLB is not necessary for the integrated · 
plant assessment (IPA) since 
§ 54.21(a)(4) of the proposed rule would 
have required the applicant to describe 
and provide the basis for resolving 
issues presented by the age-related 
degradation of SSCs. Others commented 
that the NRC should not only require a 
list of the documents comprising the 
CLB, but also the documents themselves. 
These commenters stated that the NRC 
should review the documents to ensure 
that the plant is complying with the CLB .. 

After consideration of all comments 
concerning the compilation of the CLB, 
the Commission has concluded that it is 
not necessary to compile, review, and 
submit a list of documents that comprise 
the CLB in order to identify the systems, 
structures, and components (SSCs] 

1 However, allegations that the implementation of 
a licensee's proposed actions to address age-related 
degradation unique to license renewal has or will 
cause noncompliance with the plant's current 
licensing basis during the period of extended 
operation, or that the failure of the licensee to 
address age-related degradation unique to license 
renewal in a particular area has or will cause such 
noncompliance during the period of extended 
operation would be valid subjects for contention, 
since the claim essentially questions the adequacy 
of the licensee's program to address age-related 
degradation unique to license renewal. 
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important to license renewal and to be 
considered in the IPA. 

The Commission has determined that 
licensees should be provided the 
flexibility to develop the methodology to 
ensure that (1) all SSCs important to 
license renewal have been identified, (2) 
the effects of age-related degradation 
unique to license renewal have been 
evaluated, and (3) the necessary 
programs for management of this age­
related degradation have been or will be 
implemented, rather than the 
Commission explicitly prescribing 
compilation of the CLB. Therefore, the 
final rule has been revised to require 
license renewal applicants to describe 
and justify their methods (1) for 
identifying and screening all SSCs 
important to license renewal: (2) for 
ensuring that the current licensing basis 
is used, as necessary, to evaluate and 
establish aging management programs: 
and (3) for ensuring that a licensee's 
age-related degradation management 
program maintains the current licensing 
basis for SSCs during the period of 
extended operation. 

The Commission will evaluate the 
licensee's methodology based on an 
understanding that the design of many 
components, including safety margins, 
was initially assumed to have a service 
life of 40 years. The licensee's 
methodology should refer to the CLB, as 
necessary, to identify and define the 
technical limits for operation of 
important components. These technical 
limits would need to be evaluated as 
part of a renewal application to ensure 
that operation during the renewal term 
would not exceed the design capability 
of specific components, including 
appropriate safety margins. The 
evaluation of the effects of fatigue on 
SSCs is an example of how the CLB 
along with other documentation may be 
used in the IPA. To evaluate the effects 
of fatigue, a licensee would have to refer 
to the CLB to identify the design 
assumptions affecting service life, actual 
plant conditions, and applicable 
requirements and commitments in order 
to determine whether the character or 
magnitude of fatigue is greater than 
assumed for the initial operating term 
and new actions need to be initiated. 

The Commission has revised§§ 54.21(a) 
and 54.37 to more clearly set forth the 
licensee's obligations with respect to the 
CLB. First, the renewal applicant must 
describe and justify the methodology 
used to identify SSCs important to 
license renewal. The methodology must 
include a description of how the CLB 
was considered in identifying effective 
programs for SSCs important to license 
renewal that have age-related 

degradation that is unique to license 
renewal. 

Second, the licensee is required by 
§ 54.37[a) to maintain all documents 
referenced in the IPA in an auditable 
and retrievable form. By "auditable and 
retrievable," the Commission intends 
that the documents be available for 
licensee use and NRC inspection within 
a reasonable time period. While the 
documents need not be stored together 
at the same physical location, the 
licensee should have a system so that 
the documents can be retrieved from 
storage. 

Third, the licensee's evaluation of 
aging management programs includes 
consideration of the CLB as appropriate. 

The Commission has also added a 
supplement. 

d. Second Principle: Maintaining the 
Licensing Basis During Renewal Term 

[i) General 
The second principle for license 

renewal is that the plant-specific 
licensing basis must be maintained 
during the renewal term in the same 
manner and to the same extent as during 
the original licensing term. This 
principle is a necessary complement to 
the first principle. Several provisi::ms in 
the rule serve to ensure adherence to the 
licensing basis: (1) Section 54.22 requires 
that the technical specifications be 
changed as needed for license renewal, 
(2) § 54.33(d) requires as a condition of 
the license that the licensee maintain 
the effectiveness of programs approved 
by the staff to manage age-related 
degradation unique to license renewal, 
(3) § 54.37(b) requires the licensees to 
periodically update their FSAR 
supplement to accurately reflect the 
current status of systems, structures, 
and components important to license 
renewal and of age-related degradation 
management programs, (4) § 54.37(c) 
requires licensees to annually submit a 
list of changes to programs managing 
age-related degradation unique to 
license renewal that do not decrease the 
effectiveness of these programs and a 
summary of safety evaluations 
supporting such changes, and (5) 
§ 54.33(e) states that the licensing basis 
for the renewed license shall include the 
plant's current licensing basis as defined 
in § 54.3(a), which includes those 
provisions addressing age-related 
degradation. These provisions, together 
with the continuation of the NRC's 
regulatory oversight program throughout 
the term of a plant's renewed license, 
will ensure that the current licensing 
basis will be maintained throughout the 
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term of the renewed license in the same 
manner and to the same extent as during 
the original licensing term. 

The Commission intends to continue 
its regulatory oversight program 
throughout the term of renewed licenses. 
This program, discussed in detail in 
section IV.c, "Current Licensing Basis," 
has been successful in the past in 
ensuring licensee compliance with 
applicable requirements and licensee 
commitments, as well as identifying 
important areas of noncompliance. The 
Commission believes that this oversight, 
when continued throughout the term of 
the renewed license and modified as 
necessary to reflect new information 
and experience of extended operation, 
will also provide reasonable assurance 
that licensees are in compliance with 
their plants' licensing bases during the 
term of their renewed licenses. 

Several commenters expressed 
concern that the wording of 10 CFR part 
54 elevated all commitments of the 
current licensing basis to an equivalent 
level of a license condition for the 
renewal term. The Commission did not 
intend that all commitments have equal 
safety importance or enforcement 
status. The Commission recognized that 
the current licensing basis consists of 
many diverse elements of varying safety 
importance and enforcement status. 
Some elements are formal license 
conditions, technical specifications, or 
additional conditions that require prior 
NRC approval before changing: others 
are written commitments on the docket 
that may be changed by the licensee. 

By stating that the current licensing 
basis is maintained for the renewal 
term, the Commission intends to ensure 
the continuation of an acceptable level 
of safety for that plant. Through its 
review and oversight programs, the 
Commission will ensure that the 
operation of the plant will remain within 
previously established limits. The 
Commission included§ 54.33(e) to 
specifically state that the status of 
commitments on the existing 10 CFR 
part 50 docket would remain unchanged 
by the renewed license. However, if a 
licensee's previous commitments are 
relied upon in the renewal application 
as an effective program to manage age­
related degradation during the renewal 
term, these commitments will become 
part of the licensing basis for the 
renewal term since they would form part 
of the bases for the Commission's 
finding that age-related degradation 
unique to license renewal will be 
effectively managed during the renewal 
term. These commitments can only be 
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changed in accordance with § 54.33(d] of 
the final rule. 

(ii) Licensing Basis Changes 

The principle of maintaining the 
licensing basis does not preclude 
changes to the licensing basis. However, 
changes to the plant's current licensing 
basis that are unrelated to age-related 
degradation unique to license renewal 
will not be considered or proposed by 
the Commission in determining whether 
to grant the renewal application. 

The current licensing basis for any 
plant, as defined in § 54.3 of the final 
rule, generally continues to evolve and 
change as a result of both licensee and 
NRC action. Licensees may seek to 
change the current licensing basis for 
their plants as a result of new 
information learned about systems, 
structures, and components used in the 
operation of their plants. The licensing 
basis for a plant may also change as the 
Commission adopts new requirements 
that are implemented by existing plants 
or as existing requirements are modified 
and backfit onto the older plants. These 
licensing basis changes are not intended 
to address age-related degradation 
during the renewal term. To focus the 
NRC's review of a renewal application 
on age-related issues and preclude 
consideration of issues not relevant to 
age-related degradation that occurs 
during the renewal term, the 
Commission proposed, in § 54.3, that the 
current licensing basis become fixed at 
the time of application and remain fixed 
during the review. Many commenters 
disagreed with the Commission's 
proposal to restrict changes to the 
current licensing basis, pointing out that 
licensees must have the flexibility to 
modify their licensing bases to meet 
operational needs. Some commenters 
recognized, however, that the licensing 
basis for the operating license and the 
licensing basis for the renewal 
application must remain consistent 
throughout the review process. They 
suggested that licensees be permitted to 
change the licensing bases in the 
operating license context and 
periodically inform the NRC of such 
changes and any potential impact upon 
the integrated plant assessment. 

After considering these views, the 
Commission agrees that licensees 
should be provided the flexibility to 
request changes to the existing 
operating license for reasons other than 
age-related degradation. These changes 
must be made using current regulatory 
practices, e.g., under 10 CFR 50.59 or 
amendment to the existing operating 
license pursuant to 10 CFR 50.90. A 

license renewal application should not 
include any changes to the current 
licensing basis other than those 
necessary to address age-related 
degradation unique to license renewal. 
An opportunity for hearing on any 
license amendment is provided in 
accordance with section 189 of the 
Atomic Energy Act. 

To ensure that the effect of changes to 
a renewal applicant's existing licensing 
basis is evaluated during the review of a 
renewal application, renewal applicants 
will be required to update the renewal 
application (including the integrated 
plant assessment] annually. Each update 
must contain a description of the nature 
of the change in the licensing basis; the 
systems, structures, and components 
affected; any additional measures 
needed to ensure that age-related 
degradation unique to license renewal 
can be managed during the renewal 
term; and any change in the 
effectiveness of programs credited for 
managing age-related degradation. 
Whether a licensee has correctly 
identified the potential impact of such 
changes in its renewal application may 
be litigated in a hearing on the renewal 
application. 

e. Aging Management and Integrated 
Plant Assessment 

(i] General 

The rule requires that the applicants 
for license renewal take necessary 
actions to ensure that the plant will 
continue to meet the CLB during the 
renewal term. Required actions would 
include those necessary for the effective 
management of age-related degradation 

; of systems, structures, and components 
i (SSCs) important to license renewal. 

(ii) Effects of Aging 

Aging can affect all SSCs to some 
degree. Generally, the changes due to 
the aging mechanisms involved are 
gradual. Licensees are required, by 
current regulations, to develop and 
implement programs that ensure that 
conditions adverse to quality, including 
degraded system performance, are 
promptly identified and corrected. As a 
result of these programs, degradation 
due to aging mechanisms is currently 
being addressed to varying degrees, 
either directly or indirectly, for many of 
the SSCs important to license renewal. 
However, age-related degradation 
becomes a subject of regulatory concern 
in the context of license renewal when 
(1) its effects are different in character 
or magnitude after the term of the 
current operating license (the period of 
extended operation] or (2) its effects 
were not explicitly identified and 
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evaluated by the licensee for the period 
of extended operation and the 
evaluation found acceptable by the NRC 
or (3) it occurs only during the period of 
extended operation. 

Continued safe operation of a 
commercial nuclear power plant 
requires that SSCs that perform or 
support safety functions continue to 
perform in accordance with the 
applicable requirements in the licensing 
basis of the plant and that other plant 
SSCs do not substantially increase the 
frequency of challenges to plant safety 
systems. As a plant ages, a variety of 
aging mechanisms are operative. They 
include fatigue, erosion, corrosion, 
erosion/ corrosion, wear, thermal and 
radiation embrittlement, 
microbiologically induced effects, creep, 
and shrinkage. 

Existing regulatory requirements, 
ongoing licensee programs, and national 
consensus codes and standards address 
the aging mechanisms indicated above 
and the means of mitigating age-related 
degradation. However, the Commission 
believes that certain age-related 
degradation that may be important in 
the period of extended operation is not 
required to be addressed during the 
present license term in a manner that 
would be adequate for the period of 
extended operation. For example, if a 
degradation effect first occurs only after 
40 years or has been determined by 
analysis or test to be unimportant for 
the first 40 years, there would be no 
regulatory requirement to address this 
aging during the initial 40-year term of 
license. Alternatively, degradation may 
have been analyzed, evaluated, and 
acted on in the original design for only 
40 years, but not analyzed for the period 
extending beyond 40 years (as is 
generally the case, for example, with 
fatigue and with environmental 
qualification of equipment). Such 
situations must be analyzed for the 
period of extended operation as a basis 
for determining any additional aging 
management actions that may be 
required for license renewal. 

It should be noted that the term 
"unique to license renewal" does not 
mean that the timing ofrequired age­
related degradation management 
actions is necessarily limited to the 
period of extended operation. Indeed, 
actions may be required well within the 
original license term in order to achieve 
a desired result for the period of 
extended operation. For example, in 
connection with the pressurized thermal 
shock issue, reduction of neutron flux to 
the reactor vessel may well need to be 
started years before original license 
expiration in order to prevent excessive 
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radiation embrittlement in the period of 
extended operation. 

Age-related degradation of SSCs are 
important to license renewal, if 
unmitigated, could lead to the loss of 
required functions, unacceptable 
reduction in safety margins, or higher 
rates of challenge to plant safety 
systems during the renewal term. Given 
the close connection between renewal 
and age-related degradation, the 
Commission concludes that a formal, 
disciplined licensing review of age­
related degradation unique to license 
renewal is necessary. 

(iii) Integrated Plant Assessment 

The approach reflected in the final 
rule is to require each renewal applicant 
to address age-related degradation 
unique to license renewal through an 
integrated plant assessment (IPA) that 
demonstrates that the facility's SSCs 
important to license renewal have been 
identified and that age-related 
degradation unique to license renewal 
will be managed, as needed, to ensure 
that the facility's licensing basis will be 
maintained throughout the term of the 
renewed license. The required 
assessment consists of a screening 
process to select SSCs important to 
license renewal, an evaluation of the 
age-related or performance degradation 
of those SSCs important to license 
renewal to determine if the degradation 
is unique to license renewal, and when 
such degradation is identified, an 
evaluation and demonstration that new 
programs or licensee actions will be 
implemented to prevent or mitigate the 
age-related degradation unique to 
license renewal during the period of 
extended operation. In the first 
principle, the Commission concluded 
that the regulatory processes provide 
reasonable assurance that the current 
licensing bases of operating plants 
provide an acceptable level of 
protection of the public health and 
safety or common defense and security 
so that a broad safety review is not 
required at license renewal. This 
conclusion covers age-related 
degradation occurring during the current 
licensing term. Such degradation is 
being addressed by ongoing programs to 
identify and manage the degradation so 
that corrective action is taken to ensure 
continued safe operation. Therefore, for 
a renewal of an operating license, the 
Commission has determined that only 
degradation mechanisms or effects that 
are unique to the period of operation 
beyond the current licensed term (as 
defined in§ 54.3) should be the focus of 
evaluation for a renewal license. In 
order to accomplish the above, the 

Commission has established in the final 
rule specific requirements that an IPA 
must satisfy. 

First, the IPA must contain a 
description of the methodology to be 
used to identify the plant-specific SSCs 
that satisfies the rule definition of SSCs 
important to license renewal. The scope 
of the rule definition of SSCs important 
to license renewal is discussed in 
greater detail below. The methodology 
should contain the criteria used to select 
components and to identify components 
that contribute to the performance of a 
required system function or whose 
failure could prevent the performance of 
a required system function. The 
methodology should also describe the 
criteria to be used in determining 
whether the age-related degradation of 
individual structures or components is 
unique to license renewal. 

Second, the IPA should contain 
specific lists of SSCs important to 
license renewal. The lists may be 
provided in a combined format but must 
address the specific information 
required by this rule. 

Third, the renewal applicant must 
specifically identify those components 
that are subject to· age-related 
degradation unique to license renewal 
and provide the technical basis for 
structures and components that the 
applicant has determined do not have 
degradation unique to license renewal. 
The justification for excluding 
components should address such factors 
as the design or service life of the 
component or structure. 

Fourth, the IPA should contain (1) a 
demonstration that, for all structures or 
components identified as being subject 
to degradation mechanisms or exhibiting 
degradation effects unique to license 
renewal, the degradation mechanism or 
effects will be addressed through an 
effective program as defined in the rule, 
or (2) a demonstration that an effective 
program is not necessary for a specific 
component. 

The Commission concludes that 
applicants for license renewal should 
address age-related degradation unique 
to license renewal by focusing on the 
identification and management of age­
related degradation mechanisms for 
those SSCs that are of principal 
importance to the safety of the plant. 
The Commission also believes that the 
focus of an age-related degradation 
evaluation for a license renewal cannot 
be limited to only those SSCs that the 
Commission has traditionally defined as 
safety related. The initial review of the 
plant covered both safety-related and 
non-safety-related systems and was 
primarily concerned with ensuring that 
the systems and components would not 
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have to operate beyond their design 
basis during the initial 40-year license. 
Therefore, the Commission has 
determined that, in order to ensure the 
continued safe operation of the plant 
during the renewal term, SSCs important 
to license renewal should include (1) 
safety-related equipment, (2) all non­
safety related SSCs that directly support 
the function of a safety-related SSC or 
whose failure could prevent the 
performance of a required function of a 
safety-related SSC, (3) all SSCs relied 
upon to meet a specific set of 
Commission regulations, and (4) all 
SSCs subject to the operability 
requirements contained in the facility 
technical specification limiting 
conditions for operation. 

Thus, SSCs important to license 
renewal would include those relied on 
to remain functional during design basis 
events, including conditions of normal 
operation, anticipated operational 
occurrences, design basis accidents, 
external events, and natural phenomena 
for which the plant was designed. SSCs 
important to license renewal also 
include those non-safety-related SSCs 
that function to support safety-related 
systems because their failure would 
render a safety-related SSC inoperable. 

The Commission has determined that 
SSCs having operability requirements in 
technical specification limiting 
conditions for operation are important to 
license renewal. The Commission notes 
that this definition is not limited solely 
to those components that are 
specifically identified in the technical 
specifications. This type of 
interpretation would result in only the 
top level systems being evaluated to 
ensure that the effects of age-related 
degradation unique to license renewal 
would be managed during the renewal 
term, but all the supporting systems 
necessary for operation would not be 
similarly evaluated. It would be similar 
to saying that the emergency diesel 
generators are important to license 
renewal but the diesel fuel transfer 
system or fuel storage tanks are not. 
Current regulatory practice for technical 
specifications defines the necessary 
criteria that must be satisfied for a 
system, structure, or component to be 
operable or to have operability. 
Specifically, a system, subsystem, train, 
component, or device is operable when 
it is capable of performing its specified 
function(s) and when all necessary 
attendant instrumentation, controls, 
electrical power, cooling or seal water, 
lubrication or any other auxiliary 
equipment that are required for the 
system, subsystem, train, component, or 
device to perform its function(s) are also 
capable of performing their related 
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support functions. The Commission 
expects licensees to apply the same 
regulatory practice with respect to 
operability for purposes of determining 
SSCs important to license renewal. 

In addition, plants typically have five 
modes (BWR) or six modes (PWR) of 
operation specified in the technical 
specifications. The Commission is not 
restricting the definition of SSCs 
important to license renewal to any 
particular mode of operation and 
considers equipment operability in all 
modes of operation to be equally 
important in defining SSCs important to 
license renewal. 

In sum, the Commission defines the 
scope of this portion of the definition of 
SSCs important to license renewal to 
include all systems or components 
necessary for operation in any mode of 
plant operation that has operability 
requirements in the plant technical 
specifications limiting conditions for 
operation. This includes (1) all systems 
or components specifically identified in 
the technical specification limiting 
conditions for operation, (Z) any system 
or component for which a functional 
requirement is specifically identified in 
the technical specification limiting 
conditions for operation, and (3) any 
necessary supporting system or 
component that must be operable or 
have operability in order for a required 
system or component to be operable. 

Examples of a component or system 
meeting category (1) could include 
snubbers, radiation monitors, and 
specific emergency core cooling 
systems. An example of the type of 
components that would be in category 
(Z) would be systems or components 
that would be necessary for ensuring 
primary containment integrity. Current 
BWRs are required to have primary 
containment integrity during power 
operation. Thus, all containment 
penetrations and isolation valves would 
be important to license renewal. An 
example of components or systems in 

. category (3) would include all 
supporting systems and components 
supporting operation of the recirculation 
system in BWRs. As required in the 
technical specification limiting 
conditions for operation, one 
recirculation loop must be operable. 
Because any one of the recirculation 
loops could be used, the operability 
requirements would have to extend to 
all recirculation loops and therefore the 
entire recirculation system would be 
defined as important to license renewal. 
Under the current technical 
specifications, the supporting systems 
necessary for the loop operation must 
also be operable in order for the 

recirculation loop to be considered 
operable. These would include such 
systems as the non-safety-related seal 
water cooling systems and non-safety­
related power supplies for the 
recirculation pumps. Thus, these non­
safety-related systems would be 
considered important to license renewal. 

Screening of SSCs will identify those 
that, by virtue of their roles in ensuring 
the safety of plant operations, are 
important to license renewal and, 
accordingly, could require additional 
attention. In connection with the 
integrated plant assessment, it is 
recognized that there are many SSCs 
important to license renewal that are 
either covered by the existing ongoing 
NRC requirements and licensee­
established programs or are not subject 
to age-related degradation. The 
integrated plant assessment is expected 
to take such factors into account so that 
programs for managing age-related 
degradation could be properly scoped 
and focused. 

The renewal applicant is required to 
describe and justify the method to be 
employed for the SSC selection process. 
The method should be comprehensive 
and primarily deterministic so that the 
Commission could conclude with 
reasonable confidence that all SSCs 

, important to license renewal have been 
identified and evaluated. 

The major technical issues raised in 
various comments that addressed the 
proposed rule and one or more of its 
supporting documents were related to 
(1) the selection of SSCs important to 
license renewal and (Z) what constitutes 
an established effective program for 
managing aging in operating nuclear 
power plants. Three key issues related 
to the selection of SSCs important to 
license renewal and requiring 
management of aging during a renewed 
license term were raised. These issues 
are addressed below: 

(1) A number of commenters referred 
to the NUMARC "Methodology to 
Identify and Evaluate Plant Equipment 
for License Renewal" (December 1990) 
and proposed changing the rule and its 
supporting documents in ways that 
would conform to this methodology or 
endorse it. The Commission has decided 
not to incorporate a specific 
methodology in the rule. The 
Commission will continue to review the 
NUMARC methodology to ensure that 
the methodology for screening SSCs 
important to license renewal addresse::, 
all important features required by the 
rule. The Commission notes that 
elimination of structures and 
components important to license 
renewal from further aging 
consideration on the basis of an a priori 
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claim by the licensee that they are 
subject to an effective program is not an 
acceptable technical basis since it does 
not include an evaluation of the 
possibility of age-related degradation 
problems unique to license renewal and 
an evaluation of the adequacy of the 
program to manage any such age-related 
degradation. Such an approach could 
result in elimination of most if not all of 
the structures and components in the 
plant from any substantive 
consideration for age-related 
degradation. An acceptable technical 
basis should include a demonstration by 
appropriate technical arguments that the 
age-related degradation is not unique to 
license renewal or programs for 
managing age-related degradation 
unique to license renewal are effective. 

(Z) In a related comment, a stated 
concern was that the inclusion of all 
SSCs used in safety analyses or plant 
evaluations could include any work 
done in response to any NRC inquiry, 
e.g., balance-of-plant systems. As stated 
in the final rule, the Commission 
considers the safety-related SSCs and 
those relied on to demonstrate 
compliance with the Commission's 
regulations for 10 CFR 50.48 (Fire 
Protection), 10 CFR 50.49 [Environmental 
Qualification), 10 CFR 50.61 [Pressurized 
Thermal Shock), 10 CFR 50.62 
(Anticipated Transients Without Scram), 
and 10 CFR 50.63 [Station Blackout) as 
important to license renewal. As part of 
10 CFR 50.49, certain post-accident 
monitoring equipment specified as 
Category 1 and Z in Revision Z of 
Regulatory Guide 1.97, "Instrumentation 
for Light-Water-Cooled Nuclear Power 
Plants to Assess Plant and Environs 
Conditions During and Following an 
Accident," are covered in the scope of 
the license renewal rule. Such post­
accident monitoring equipment is 
important to license renewal. The rule 
also includes SSCs that directly support 
the operability of safety-related 
equipment. The rule has been revised to 
include SSCs that have operability 
requirements contained in technical 
specification limiting conditions for 
operation in lieu of the less specific 
proposed requirement to include all 
SSCs used in any safety analysis or 
plant evaluation. This revised scope is 
consistent with the Commission's intent 
to not reexamine the entire plant for 
license renewal but to ensure that all 
SSCs important to safe plant operation 
are identified and evaluated for the 
effects of age-related degradation 
unique to license renewal. 

(3) A commenter fur~her stated that a 
system interaction review would be 
required to meet the criterion that SSCs 
important to license renewal are any, 
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including non-safety-related, SSCs 
whose failure could prevent satisfactory 
accomplishment of required safety 
functions. It was stated that USI A-17, 
Systems Interaction at Nuclear Power 
Plants, was resolved via Generic Letter 
(GL) 89-18 with no specific action 
required of licensees. 

The Commission's interpretation 
differs from that of the commenter. The 
inclusion of SSCs whose failure could 
prevent another SSC from 
accomplishing a safety function is 
intended to provide protection against 
safety function failure in cases where 
the safety-related structure or 
component is not itself impaired by age­
related degradation but is vulnerable to 
failure of another structure or 
component that may be so impaired. 
Two examples of these types of SSCs 
are: (1) Nonseismically qualified 
equipment located near seismically 
qualified equipment and thus potentially 
affecting seismically qualified 
equipment, and (2) the direct connection 
of non-safety-related systems (i.e., some 
instrument air systems) with safety­
related systems. Other examples are 
components providing power, cooling, 
fluid, etc., to safety-related SSCs. 

The Commission intends this 
provision of the definition of SSCs 
important to license renewal to apply to 
SSCs with a reasonably direct bearing 
on the functioning of the safety-related 
SSCs. This provision of the rule does not 
include the propagation of failures that 
are hidden or unanticipated as included 
in the definition of a system interaction, 
GL 89-18, or other indirect effects that 
are so remote or speculative as to cause 
no reasonable safety concern. However, 
if a licensee has conducted a partial 
system interaction study and made 
certain commitments on the docket, then 
these commitments are part of the 
current licensing basis and should be 
considered by the licensee in 
determining SSCs important to license 
renewal. 

[iv) Supplementary Use of Probabilistic 
Techniques 

The screening methods-as well as 
aging management approaches­
selected by the license renewal 
applicants may also include use of 
probabilistic risk assessment [PRA) 
techniques as a supplement to the 
primarily deterministic methods. The 
public comments at the November 1989 
license renewal workshop and those 
submitted in writing following the 
workshop reflected the view that the use 
of PRA should be permitted, but not 
required, in the screening process for 
SSCs. 

Additionally, three comments on the 
proposed rule recommended the use of 
PRA for the selection of SSCs important 
to license renewal. A comment was 
made to emphasize the importance of 
common-cause failures as an important 
factor in assessing and managing aging. 
The Commission considers that at the 
present time appropriate aging data and 
models have not been developed for 
many SSCs for inclusion in the PRAs, 
and uniform criteria do not exist for 
evaluating the PRA results. 

Nevertheless, at the present time, 
probabilistic assessments can be a 
useful adjunct to deterministic methods 
to help draw attention to specific 
vulnerabilities and to help guard against 
significant oversights in the screening 
process. In view of the PRA limitations 
discussed, probabilistic assessment 
alone is not an acceptable basis for the 
exclusion of SSCs to be evaluated as 
part of an IPA. It may be useful to 
identify additional SSCs to be evaluated 
as part of the IPA. 

(v) Management of Age-Related 
Degradation Unique to License Renewal 

The planning for the management of 
age-related degradation unique to 
license renewal reflects the knowledge 
that materials, stressors, the operating 
environment, and their interactions 
contribute to age-related degradation in 
SSCs. When these interactions cause 
degradation of reliability and impact 
safety, then the effects of age-related 

, degradation unique to license renewal 
i must be mitigated to ensure that the 
1 aged SSCs will adequately perform their 
I design safety functions. The acceptable 
i elements of an aging management 
i program are described below. 
' To gain the necessary understanding 
; of aging mechanisms, the renewal 
' applicants will need to review the SSC 

design, fabrication, installation, testing 
(including performance and 
nondestructive testing), inservice 
inspection, operation, and maintenance 
to the extent necessary in performing 
the IPA. 

Elements for timely mitigation of age­
related degradation effects include 
inspection, surveillance, condition 
monitoring, trending, recordkeeping, 
replacement, refurbishment, and 
appropriate adjustments in the operating 
environment of the equipment in which 
the degradation occurs. 

Adequate recordkeeping is needed on 
items such as transients, component 
failures, root causes, and repair and 
replacement of components. Records 
being generated now will be useful in 
providing the technical bases for 
continued safe operation of nuclear 
power plants. 
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Maintenance, refurbishment, 
replacement of parts and components, 
residual life assessment, and changes in 
operating environment are other 
elements useful for mitigating age­
related degradation effects. Timely 
mitigation of age-related degradation 
through servicing, repair, refurbishment, 
or replacement of components is the 
prime function of an effective program. 
Management of age-related degradation 
comprises a collection of activities that 
to a large extent relate directly to 
physical maintenance of components. 

Operating practices that reduce 
stresses on the equipment by adjustment 
of the operating environment are also 
important considerations to mitigating 
degradation effects. For example, if 
warranted, operations could be required 
in an environment with lower 
temperatures, reduced flux, or controlled 
humidity. However, in taking these 
actions, the potential consequences 
need to be evaluated and considered in 
order to guard against inadvertent 
adverse side effects on some other 
aspect of safety. 

Six key issues raised by commenters 
related to established effective programs 
[EEPs), as that term was used in the 
proposed rule, and to integrated plant 
assessment for the management of age­
related degradation during a renewed 
license term. These issues and the 
Commission's responses can be 
summarized as follows: 

(1) Commenters stated that 
investigation and mitigation of age­
related degradation should be restricted 
to only "significant" degradation. The 
Commission notes that§ 54.3 of the rule 
provides definitions of the terms "aging 
mechanisms" and "age-related 
degradation." Draft Regulatory Guide 
DG-1009 contains staff-proposed 
guidelines as to aspects on which to 
focus for aging management, as a part of 
integrated plant assessment, without 
quantifying the degree and depth of age­
related degradation. Inclusion of the 
terms "significant" or "potentially 
significant" age-related degradation 
would result in unnecessary definitions 
for all sorts of different degrees of 
degradations and in subjective 
evaluations and judgments. The state of 
the art and the existing knowledge base 
have not advanced sufficiently at this 
time to define precisely what constitutes 
"significant" age-related degradation. 
Therefore, the Commission did not 
include the term "significant 
degradation" in the rule. 

(2) Commenters content that some of 
the ongoing programs contribute to 
aging. The Commission recognizes that a 
few of the current test programs may 
result in degradation in some 
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components and structures. This 
technical test-related issue is being 
addressed as part of ongoing regulatory 
activities. 

(3) Commenting on a related topic, a 
commenter stated that none of the NRC 
goals of the Nuclear Plant Aging 
Research (NPAR) program found their 
way into the requirements in the 
proposed rule. Though the NPAR goals 
are not included verbatim as 
requirements in the rule, the NPAR 
results were considered in developing 
the rule and associated regulatory 
guidance. Therefore, the Commission 
believes that a separate requirement for 
addressing the elements of the NPAR 
goals is unwarranted. 

(4) Comments were received to the 
effect that the integrated plant 
assessment is too broad and that aging 
management is important not only for 
license renewal but for the current 
licensed terms as well. The Commission 
has revised the rule so that the 
integrated plant assessment is explicitly 
aimed at the management of age-related 
degradation unique to license renewal. 
The Commission recognizes that current 
aging management programs need not 
be reviewed except to the extent that 
the programs must address age-related 
degradation that occurs only during the 
period of extended operation after the 
term of the current license or whose 
effects are different in character or 
magnitude during the period of extended 
operation. 

A major aspect of the license renewal 
rule and of a licensee's efforts to 
determine what actions are necessary to 
manage age-related degradation is a 
practical understanding of the necessary 
aspects of a program that is technically 
adequate to manage such degradation. 
As a result of comments related to the 
scope and contents of aging 
management programs, the rule was 
revised to eliminate reference to an 
established effective program. Instead, 
the term effective program (EP) is used. 
The Commission believes that some 
license activities or programs are 
adequate to manage age-related 
degradation will little or no 
modification. However, since the criteria 
by which the effectiveness of a program 
is judged are the same for programs 
already established as for new or 
planned programs, "established 
effective program" as a special term is 
not useful. The actions necessary, as 
part of the integrated plant assessment, 
include a review of the SSCs that are 
important to license renewal, 
identification of age-related degradation 
unique to license renewal, and an 
assessment of the applicants' proposals, 

including any existing programs, to 
determine whether they are technically 
adequate to manage age-related 
degradation unique to license renewal. 
This review should identify what, if any, 
changes are necessary to ensure that 
age-related degradation unique to 
license renewal will be managed for all 
SSCs important to license renewal. 

While the criteria in 10 CFR 54.21 are 
not specific with respect to evaluating 
the effectiveness of current licensee 
programs, there are numerous aspects of 
a technically adequate program that are 
dependent upon factors such as the 
specific type of structure or component 
and the applicable degradation 
mechanisms. Examples of aspects that 
may be included in an effective program 
are (a) scheduled inspection and 
surveillance, (b) condition monitoring, 
(c) functional testing that may include 
system or component testing, (d) 
nondestructive testing, (e) refurbishment 
and replacement programs, (f) root 
cause determination of degraded 
equipment performance or failures that 
specifically includes and addresses 
aging mechanisms, (g) corrective action 
program that evaluates frequency and 
cause of equipment failure, (h) use of 
vendor information to determine 
replacement and refurbishment 
intervals, (i) evaluation of surveillance 
intervals and operational experience to 
determine whether or not degradation is 
occurring and what further action is 
appropriate, and (j) residual life 
evaluation and reanalysis. 

The Commission has a number of 
existing requirements that are directed 
toward detecting and managing age­
related degradation in important safety 
systems. These include the assessment 
and feedback of operational experience 
through NRC regulations, bulletins, and 
generic letters; inservice inspection and 
tests; surveillance; and technical 
specification requirements. Commission 
initiatives such as nuclear plant aging 
research and license renewal 
rulemaking are directed toward 
providing additional assurance that age­
related degradation is managed for the 
life of a nuclear power plant, including 
continued operation under a renewed 
license. 

A related aspect of an effective 
program is its implementation and 
administrative control. The licensee's 
integrated assessment should include a 
review of administrative controls to 
ensure that the activities to be included 
as part of an effective program to mange 
age-related degradation in a license 
renewal application are identified and 
controlled so that changes are not made 
that could reduce the effectiveness of 
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the program and so that any program 
modifications are adequately reviewed 
and approved. 

(5) One commenter suggested that the 
equipment qualification (EQ) programs 
required by 10 CFR 50.49 should, by 
definition, be considered effective 
programs. While some components in 
this program are routinely replaced, 
such as those that are considered 
consumables, EQ programs cannot be 
considered to be effective programs 
without a determination that the age­
related degradation applicable to the 
SSCs in the program will be adequately 
managed after the current operating 
term. Further, many components in EQ 
programs are pre-aged prior to testing. If 
the pre-aging is limited to 40 years, the 
subsequent qualification testing 
demonstrates qualification for 40 years 
and not throughout the renewal term. In 
some instances, it may be necessary to 
perform additional qualification testing. 
In some instances, pre-aging was not 
conducted for components included in 
EQ programs. It should not be assumed 
that these components are qualified 
beyond the 40 years of the initial 
operating license, and additional testing 
or analysis or both may be necessary to 
determine whether these components 
can be demonstrated to meet the 
requirements of 10 CFR 50.49 during the 
renewal term. 

(6) A commenter wanted the rule to 
specifically state that a periodic 
replacement schedule is acceptable as 
an (established) effective program, and 
therefore components that are routinely 
replaced may be excluded from further 
review. The integrated plant assessment 
has been revised and, as discussed 
previously, a definition of age-related 
degradation unique to license renewal 
has been added to the final rule. As a 
result of these changes, a licensee may, 
after evaluation of an SSC and its 
associated age-related degradation 
mechanisms, conclude that an SSC is 
not subject to age-related degradation 
unique to license renewal. A routine 
replacement schedule may be a 
consideration in reaching such a 
conclusion. Similarly, if after evaluating 
an SSC and potential age-related 
degradation mechanisms, a licensee 
may determine that the SSC is subject to 
age-related degradation that is unique to 
the license renewal term. A routine 
replacement schedule may be a primary 
aspect of an effective program to 
manage age-related degradation. 
However, the Commission does not 
believe that it can make a generic 
determination at this time with respect 
to the acceptability of all periodic 
replacement schedules. Draft Regulatory 
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Guide DG-1009 provides guidelines 
proposed by the staff for evaluating the 
effectiveness of replacement programs 
for managing aging structures and 
components after the initial operating 
term. 

Several concerns were raised by 
commenters that the 10 CFR part 54 rule 
appeared to apply only at the time of 
license renewal and then the special 
programs initiated because of age­
related degradation would become fixed 
in time with no further modification or 
improvement. This was never the 
Commission's intent. To clarify the 
Commission intent, three new 
paragraphs have been added to the part 
54 rule: One paragraph in § 54.33 and 
two paragraphs in § 54.37. 

Section 54.33 has been modified to 
state that the licensee may not make 
changes to programs or procedures 
approved by the staff to manage age­
related degradation that decrease the 
effectiveness of these programs without 
prior Commission approval. Changes to 
these programs that do not decrease 
their effectiveness can be made without 
prior Commission approval. 

Section 54.37 has been modified to 
add two new requirements. The first is 
that the annual update of the FSAR 
required by 10 CFR 50.71(e) is to include 
any SSCs that should be added to or 
deleted from the programs to manage 
age-related degradation. Thus, the list of 
SSCs important to license renewal must 
be updated at lest annually. Second, if 
the licensee makes changes to the age­
related degradation management 
programs that do not require prior 
Commission approval [in accordance 
with the new provision of § 54.33), then 
at least annually the licensee must 
submit the changes to the Commission. 
This provision is similar to the 
requirement to notify the Commission of 
programmatic changes that is presently 
contained in the Commission regulations 
governing the emergency preparedness, 
physical security, and quality assurance 
programs. However, because the 
degradation management programs are 
a principal focus of the license renewal 
rule, the Commission desires to be 
notified of changes in these programs; 
therefore, a separate report of program 
changes is necessary, and a reporting 
requirement has been added to the rule. 

(vi) Scope of Subjects for Management 
of Time-Related Changes 

In the proposed rule published on July 
17, 1990, the Commission particularly 
solicited comments on three specific 
questions in Section V. Questions (55 FR 
29055). 

The first two questions pertained to 
the scope of requirements with respect 
to management of age-related 
degradation and possible other time­
related changes. The third question 
pertained to certain technical issues 
with respect to which requirements have 
been established, but some work on 
implementation remains to be 
completed. 

(1) Question 1 reads as follows: 
Are there any specific equipment items, 

equipment categories, or topics that should 
be rule be excluded from review under the 
age-related degradation management 
program requirements of the proposed rule? If 
so, what equipment or topics should be 
excluded and what would be the justification 
for such exclusion? 

Several comments addressing 
Question 1 were received. The scope of 
the comments ranged from including in 
the review only items that are 
specifically focused on age-related 
degradation to not excluding any 
equipment or topics. 

One commenter stated that all 
programmatic issues that do not involve 
age-related degradation, such as quality 
assurance, technical qualifications, and 
management competence, should be 
excluded from review. The Commission 
agrees that programmatic issues that do 
not involve age-related degradation 
should not be rereviewed in connection 
with a license renewal application. 
Therefore, the final rule does not require 
a finding of continuing licensee 
compliance with programmatic 
requirements such as emergency 
preparedness, physical security, and 
quality assurance. However, if a 
licensee chooses to rely upon a 
programmatic activity or portion thereof 
to demonstrate that it has an effective 
program to address age-related 
degradation unique to license renewal, 
the adequacy of the referenced portion 
of the programmatic activity could be 
reviewed by the NRC to determine 
whether it is acceptable to address this 
degradation. 

Commenters also stated that anything 
that is important to license renewal 
should not be excluded from review. 
Several of these commenters did feel, 
however, that a more narrow definition 
of the integrated plant assessment (IPA] 
process should be provided. Another 
commenter stated that everything ages 
and should be reviewed and specifically 
included design, construction, 
operational history, QA/QC, waste 
management, and human factors 
considerations. With regard to the first 
point, the NRC agrees that the IPA 
should be a tiering process. The current 
version of the rule supports this 
approach. The specific issues related to 
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the IPA are discussed in greater detail in 
section IV.e.(iii) of this document and 
will not be repeated here. 

With regard to the second point, the 
staff agrees that many things change 
with time and must be dealt with on a 
continuing basis, whether it be in the 
first 40 years of operation or during the 
renewal term. Changes in the activities 
specifically listed by the commenter that 
result from age-related degradation that 
is not unique to license renewal would 
be dealt with as they arose, and it is not 
necessary to readdress the issues 
specifically or license renewal. 

No additional topics or equipment 
have been specifically excluded from 
the rule as a result of the comments 
received. 

(2) Question 2 reads as follows: 
Should any equipment items, equipment 

categories, or topics (including topics related 
to the site, such as nearby hazards or 
demography] that may involve changes over 
time be added to the review requirements 
under the proposed rule? If so, what 
equipment items, equipment categories, or 
topics should be added and what would be 
the justification for such addition? 

The NRC received comments 
addressing Question 2. The scope of 
these comments included a request for 
the inclusion of specific siting topics, 
emergency planning issues, and a plant­
specific site area cancer study. A more 
detailed discussion of the comments and 
issues raised follows. 

One commenter stated that, although 
no equipment .should be added, several 
topics should be considered for addition 
and specifically recommended 
biofouling and geological setting 
[erosion or sediment deposition, new or 
reactivated faults, volcanic activity). 
Biofouling and erosion are covered in 
the regulatory guide and standard 
review plan being developed to support 
the rule. New or reactivated faults, 
volcanic activity, and sediment 
deposition are examples of the types of 
issues that would normally be 
addressed as a part of the ongoing 
regulatory process described in Section 
IV.b above and therefore need not be 
considered as part of the renewal 
review. For example, when the eruption 
of Mount Saint Helens occurred, 
questions were raised concerning the 
level of safety at potentially affected 
nuclear power plants such as Trojan. 
Immediate NRC attention was directed 
to these plants to investigate potential 
issues such as excessive silting. When a 
seismic fault was discovered near 
Diablo Canyon, the NRC e·.aluated the 
potential effects of that fault on the 
operation of Diablo Canyon. Each of 
these efforts are examples of actions 
initiated as part of the current regulatory 
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programs that include significant 
environmental issues. Nevertheless, it is 
possible that some issues could be 
critical only to the operation during the 
renewal license term and therefore 
would not be addressed in ongoing 
regulatory processes directed at 
ensuring adequate protection during the 
initial license term. These issues could 
be addressed for renewals on a case-by­
case basis under revised 10 CFR 2.758. 

One commenter opposed the removal 
of emergency preparedness planning 
from license renewal consideration, 
while another stated that all site topics 
[which are essentially related to 
emergency preparedness) should be 
excluded from the license renewal 
proceeding because they do not contain 
SSCs subject to age-related degradation. 
The issues related to the exclusion of 
emergency preparedness are discussed 
in greater detail in Section IV.s of this 
document. 

One commenter suggested the 
following topics should be considered: 
population changes, transportation and 
traffic factors, location of nearby 
hazards, global warming, political and 
sociological changes and instabilities, 
external technological advances, 
national economic conditions, and 
understanding of the health effects of 
environmental pollutants. Effects of 
population changes, transportation and 
traffic factors, and location of nearby 
hazards are topics that can be 
addressed through a variety of 
processes. Commission regulations 
require that emergency preparedness 
plans be updated to account for changes 
in population or other factors around a 
plant site. Further, the Commission also 
requires, through the annual FSAR 
updating process, that licensees update 
existing analyses of nearby hazards to 
the plant. In addition, the Commission 
has a resident inspector at each reactor 
site. The resident inspector has 
knowledge of and access to the local 
media and therefore can be informed of 
potential changes in the environment 
surrounding the site that could affect 
plant safety. However, the Commission 
acknowledges that the existing 
processes in this area are not as 
disciplined as other areas of regulatory 
oversight in some of the areas 
mentioned by the commenter. The 
Commission is in the process of revising 
the guidance and inspection activities to 
implement a more disciplined process 
that would provide additional assurance 
that plants continue to operate within 
their current licensing basis. The 
Commission is considering global 
warming, national and local social and 
economic conditions, and environmental 

pollutants where pertinent to the 
environmental protection aspects of 
license renewal that are required to be 
discussed under the requirements of 10 
CFR part 51 to support license renewal. 

One commenter stated that, despite a 
recently released National Cancer 
Institute study on cancer around nuclear 
power facilities (which basically 
concluded that the facilities were not a 
significant contributor to local cancer 
deaths), a site-specific study concerning 
deaths in the community due to cancer 
must be conducted as part of license 
renewal. The commenter goes on to 
state that a study done at the 40-year 
point should provide valuable data. The 
staff has concluded that there appears 
to be no justification to require a site­
specific study at every site for license 
renewal. 

In summary, the Commission did not 
add any equipment items, equipment 
categories, or topics to the rule as a 
result of the comments received. 

(3) Question 3 reads as follows: 
For certain limited technical issues with 

respect to which requirements have been 
established, some work on implementation 
and compliance remains to be completed. 
Unimplemented USls, such as Station 
Blackout and Anticipated Transients Without 
Scram, GSls, and the "lessons learned" 
issues of the Systematic Evaluation Program 
are examples. ls there a basis for removal of 
such issues at this time from the provision of 
§ 54.29 of the proposed rule that the findings 
under 10 CFR 50.57(a] need not be made in 
order to issue a renewed license? If so, what 
would that basis be? 

The public responses and comments 
that addressed this question covered a 
wide spectrum of opinions. 

One commenter concluded that work 
on all issues that pertain to reactor 
operation should be completed and 
implemented before a renewed license 
is issued and that these issues should be 
included in the license renewal rule. 
Another commenter presented a 
different view and noted that many of 
the issues identified in the proposed rule 
are already being reviewed by the NRC 
and that inclusion of these issues in the 
license renewal rule was contrary to the 
stated goal of limiting renewal activities 
to age-related degradation. Other 
comments addressed the need to 
reassess any cost-benefit analysis that 
resulted in not requiring a backfit 
analysis based on an assumption that 
plant operation would be limited to 40 
years. 

Based upon the comments 
summarized above and other comments 
related to these issues, and upon the 
staffs review of the technical aspects, 
resolution, and implementation status of 
these issues, the Commission concludes 
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that the existing processes that are 
currently addressing these unresolved 
and/ or unimplemented GSis, USis, and 
the 22 SEP lessons learned issues are 
sufficient. These regulatory processes, 
which are described and discussed in 
sections IV.a and b of this document 
and in NUREG-1412, have proved 
effective in resolving similar issues in 
the past, and there is no reason to 
believe that they will not adequately 
resolve these issues in the future. Should 
any new GSis or USis be identified in 
the future, these same regulatory 
processes would also provide assurance 
that concerns with respect to adequate 
protection are addressed in a timely 
manner. In addition, none of the 
currently identified unresolved or 
unimplemented USis, GSis, and SEP 
lessons learned issues is known to 
involve age-related degradation 
concerns uniquely relevant to the 
extended period of operation under a 
renewed operating license. There is no 
necessary and unique connection 
between these issues and license 
renewal. Should any GSis, or USis be 
identified in the future that do, in fact, 
implicate age-related degradation 
unique to license renewal, the applicant 
would be required to address the matter 
and the NRC would be required to make 
a finding with respect to that matter 
under the age-related degradation 
requirements of 10 CFR part 54. For 
these reasons, the Commission 
concludes that the NRC's renewal 
decision should not be based, either in 
whole or part, upon the resolution and 
implementation of GSis, USls, or SEP 
lessons learned issues. Therefore, 
§ 54.29 does not require separate 
findings with respect to any GSls, USls, 
or the SEP lessons learned issues as a 
prerequisite to issuing a renewed license 
under 10 CFR part 54. 

The staff has reviewed resolved GSls 
for which new requirements were not 
required to be backfitted to determine 
whether the additional years of plant 
operation would result in a different 
conclusion. This review is discussed in 
Section IV.b.[iii) of this document. 

f. Renewal Finding and Hearing Scope 

In view of the principles of license 
renewal discussed above, the 
Commission concludes that the decision 
to issue a renewed operating license 
need not involve a licensing review of 
the adequacy of or compliance with a 
plant's licensing basis. Rather, the 
NRC's decision should norrnally be 
limited to whether actions have been 
identified and have been or will be 
taken to address age-related 
degradation unique to license renewal 
and whether the relevant National 
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Environmental Policy Act (NEPA) 
requirements, as set forth in 10 CFR part 
51, have been met. 

The Commission's conclusion that the 
decision whether to issue a renewed 
license will be limited to consideration 
of age-related degradation unique to 
license renewal and compliance with 
NEPA is consistent with the AEA. 
Section 103.c of the AEA indicates that 
licenses for nuclear power plants may 
be issued and, upon expiration, may be 
renewed. 

The AEA does not provide guidance 
with respect to the nature and scope of 
the "not inimical" standard (or its 
somewhat more familiar statutory 
equivalent in section 182.a-the · 
"adequate protection" standard) as 
applied to renewals. It is the 
Commission's view that the AEA does 
not mandate the same scope of review 
for both initial and renewed licenses. 

The 40-year license term in section 
103.c, which necessitates license 
renewal, was adopted for antitrust and 
financial reasons rather than safety or 
common defense and security reasons. 
(This is further discussed in section 
IV.g.) Moreover, unlike section 103 
licenses, the Congress imposed no 
statutory limitation on the term of 
section 104.b licenses. Since there is no 
safety difference between the two types 
of licenses, this suggests strongly that 
Congress saw no special safety or 
common defense and security 
significance to the renewing of a license 
that would require a statutorily 
mandated scope of review similar to 
that for issuance of an initial license. 
Second, as the courts have noted 
repeatedly, the NRC has been given 
broad discretion in the AEA with 
respect to structuring its regulatory 
proceedings. See Union of Concerned 
Scientists v. NRG, 735 F.2d 1437, 1446 
(D.C. Cir. 1984), Carstens v. NRG, 742 
F.2d 1546 (D.C. Cir. 1984). The failure of 
Congress to provide any criteria in the 
AEA explaining the bounds of the "not 
inimical" standard for renewals suggests 
that Congress intended the NRC to have 
substantial discretion in tailoring the 
scope of its licensing review to the 
circumstance and type of regulatory 
action. 

Section 50.57 does not distinguish 
between the issuance of initial versus 
renewed operating licenses. However, 
the absence of such a distinction from 
§ 50.57 cannot be reasonably viewed as 
indicative of a prior Commission view 
that the statutory "not inimical" 
standard mandates an identical scope of 
review in both initial and renewal 
licensing. Prior to 1960, the Commission 
did not have any section of findings for 

issuance of operating licenses similar to 
§ 50.57. Rather, there was simply a 
provision that permitted conversion of 
construction permits to operating 
licenses (now 10 CFR 50.56). Section 
50.57 was adopted for: 

Procedures and criteria for the issuance of 
provisional opera ting licenses in order to 
permit orderly and expeditious transition 
from a construction permit to an operating 
license where [a] the evidence will not 
support a finding of completion of 
construction in compliance with the terms 
and conditions of the construction permit, or 
[b) there are involved features, 
characteristics, or components of a proposed 
facility as to which it appears desirable to 
obtain actual or further operating experience 
before issuance of an operating license for 
the full term, up to forty years, requested by 
the applicant 25 FR 6712 [September 9, 1960): 
c.f. 25 FR 1225 (February 11, 1960) (proposed 
rule]. 

Clearly, the Commission had in mind 
initial licensing and did not consider the 
issue of the scope of the statutory 
finding with respect to issuance of 
renewed licenses. 

In sum, the Commission's authority to 
issue a renewed license is governed by 
the "not inimical" standard of section 
103.d. However, the Commission 
concludes that under the AEA it may 
determine a scope of review in a license 
renewal proceeding that is more limited 
than the scope of review for initial 
licensing, based upon two aspects of the 
NRC's regulatory process. The first is 
the scope and effectiveness of the NRC's 
past and ongoing regulation of operating 
reactors to ensure that operation 
throughout the initial license term will 
not be inimical to public health and 
safety by modifying plants' licensing 
bases when necessary in light of new 
information and issues and ensuring 
compliance with licensing bases. The 
second is the NllC's regulatory actions 
to ensure that new circumstances are 
not inimical to the common defense and 
security. Taking these factors into 
account, the Commission concludes that 
the discipline of a formal license 
renewal review and finding is not 
needed except for issues that, because 
they are relevant to adequate protection 
only for extended operation beyond the 
initial license term, are not currently 
considering in ongoing regulatory 
processes. Only one issue falls in this 
category that would be generally 
applicable to all plants-age-related 
degradation unique to license renewal. 

The final rule is carefully structured to 
establish a regulatory process that is 
precisely directed at age-related 
degradation unique to license renewal. 
Sections 54.19, 54.21, 54.22, and 54.23, 
which specify the information that must 
be submitted in a renewal application, 
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require only information regarding 
administrative matters, age-related 
degradation unique to license renewal, 
technical specification changes, and 
environmental impact The rule does not 
require submission of information 
relating to the adequacy of, or 
compliance with, the current licensing 
basis. Section 54.29, which defines the 
standard for issuance of a renewed 
license, does not require a finding 
regarding the adequacy of, or 
compliance with, the plant's licensing 
basis. The section clearly sets forth the 
findings that must be made in order to 
issue a renewed license. The 
Commission's procedure for rule 
challenges, 10 CFR 2.758, has been 
amended to permit certain other issues 
unique to license renewal to be 
addressed formally on a case-by-case 
basis. 

Hearings on individual license 
renewal proceedings with some 
exceptions will be limited to contentions 
questioning the adequacy of the 
Commission's findings made pursuant to 
§ 54.29. Section 189.a, the only 
potentially applicable provision in the 
AEA relating to hearings, does not by its 
terms apply to renewals of licenses 
although it clearly applies to the initial 
granting or amendment of licenses. This 
is not surprising, given that the Congress 
did not require any renewals and 
apparently contemplated unlimited 
license terms for a whole category of 
nuclear power plants-those licensed 
under section 104.b. Therefore, the 
holding of any hearing in connection 
with a license renewal is a matter of 
Commission discretion. Nevertheless, 
the Commission has decided that 
hearings should be held, if requested. 
Only contentions that question (1) 
whether the applicant has properly 
compiled with the 10 CFR part 54 
requirements and thereby adequately 
addressed age-related degradation 
unique to license renewal, or (2) whether 
the applicable requirements of 10 CFR 
part 51 relating to environmental 
protection under NEPA have been 
satisfied will normally be admitted to a 
formal hearing. 

However, the final rule amends 
§ 2.758 to also make clear that 
challenges to the 10 CFR part 54 rule 
could be made in the formal hearing so 
that certain other issues claimed to be 
necessary to ensure adequate protection 
only during the renewal term could be 
admitted in a formal hearing on a case­
by-case basis, but only at the direction 
of the Commission itself. Issues that 
have relevance and could be completely 
resolved during the term of operation 
under the existing operating license as 
well as license renewal would not be 
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admissible under the new provision of 
§ 2.758 because there is no unique 
relevance of the issue to the renewal 
term. In addition, hypothetical or 
speculative projections that a situation 
could occur during the renewal term 
would not be a basis for admission of an 
issue under the new provisions of 
§ 2.758. On the other hand, if an 
intervenor could make a prima facie 
demonstration that an issue or 
circumstance would occur during the 
renewal term and not during the existing 
operating license term, and that its 
resolution is necessary to ensure 
adequate protection, the Commission 
would admit that issue for resolution in 
the formal renewal hearing, as provided, 
in § 54.29(c). 

g. Nature of License 

An issue that the Commission 
identified early in this rulemaking is 
whether extended operation (i.e., 
operation beyond that approved in the 
current license) could be accomplished 
either through issuing a "renewed" 
operating license or by amending the 
expiration date in the current license to 
permit operation beyond 40 years. 

After reviewing the AEA, the relevant 
legislative history, and the licensing 
regimes for other Federal agencies, 
including the Federal Communications 
Commission, the Commission concludes 
that extended operation of nuclear 
power plants licensed under section 103 
of the AEA must be accomplished by 
issuance of renewed operating licenses. 
The Commission further concludes that 
extended operation of nuclear power 
plants licensed under section 104 of the 
AEA 2 should also be accomplished 
through issuance of renewed operating 
licenses. 

Section 103.c of the AEA states: 
Each (Section 103) license shall be issued 

for a specified period, as determined by the 
Commission, depending on the type of 
activity to be licensed, but not exceeding 
forty years, and may be renewed upon 
expiration of such period. 

Based upon the explicit statutory 
prohibition of license terms in excess of 
40 years, together with the statutory 
provision for renewal, the Commission 
concludes that the term of a section 103 

2 Until 1970, nuclear power plants were licensed 
as "research and development facilities" under 
section 104.b of the AEA, since the Atomic Energy 
Commission (AECJ did not make a "practical value" 
finding for any nuclear power design. Such a finding 
was a necessary prerequisite for issuing an 
operating license under the originally enacted 
version of section 103. In 1970, the AEA was 
amended to remove the "practical value" finding 
and to require that all commercial nuclear power 
plants whose construction permits were filed after 
1970 be licensed under section 103. 

license may not be extended beyond 40 
years by amendment. One commenter 
argues that Section 103.c "only prohibits 
issuing a license for more than forty 
years," but does not prohibit amending 
the license once issued to extend the 
term beyond 40 years. The Commission 
does not believe this is a fair reading of 
the statute. Under the commenter's 
view, the NRC could issue a license with 
a 40-year term limitation and a day later 
amend the license to specify a 100-year 
term. Clearly, this is not what Congress 
intended. The Commission also rejects 
the view that the 40-year limitation in 
section 103.c was only intended to 
prohibit open-ended or perpetual 
licenses. If Congress had only intended 
to prohibit perpetual licenses, it would 
have been sufficient to state in section 
103.c that licenses "shall be issued for a 
specified period." That Congress 
included a 40-year limit in section 103.c 
as an additional limiting clause 
indicates that the opposite was true, 
viz., that Congress intended a license to 
have a life of no more than 40 years. The 
commenter's view also fails to explain 
why Congress chose to speak of a 
license as being "renewed upon (its) 
expiration," rather than simply 
indicating that licenses may 
subsequently be amended to extend the 
term of the license. Most importantly, 
the legislative history belies the claim 
that the 40-year term was adopted 
merely to limit perpetual licenses. In 
fact, the limit was a compromise 
between the efforts of the Justice 
Department and electric cooperatives, 
who championed a 20-year limit on the 
basis of antitrust concerns, and the view 
of the utility industries that a longer 
period was necessary to ensure full 
amortization of a nuclear power plant. 
See, e.g., Hearings Before the Joint 
Comm. on Atomic Energy, 83rd Cong., 
2nd Sess. (1954) at 711 (statement of 
Assistant Attorney General J. Lee 
Rankin), 444 (testimony of Jerry Voorhis, 
Executive Director, Cooperative League 
of the U.S.), 306-307 (testimony of Clyde 
T. Ellis, Executive Manager, National 
Rural Electric Cooperative Association), 
227 (statement of E.H. Dixon, Chairman, 
Atomic Power Committee, Edison 
Electric Institute), 711 ( colloquy of Rep. 
Holifield). 

A law firm representing a group of 
utilities argues that license renewal 
should be accomplished by amendment 
because Price-Anderson Act coverage 
may not extend to renewed licenses. For 
the reasons set forth in section IV.x, the 
Commission concludes that renewed 
licenses are afforded Price-Anderson 
Act coverage throughout the renewal 
term. 
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Section 104.b does not contain any 
limit on the term of operating licenses 
for nuclear power plants licensed as 
research and development facilities, 
although the Commission as a matter of 
practice limited section 104.b operating 
licenses to 40 years. Despite any explicit 
prohibition on the term of section 104.b 
licenses, the Commission has decided 
that extended operation of nuclear 
power ·plants licensed under section 
104.b should also be accomplished 
through the issuance of renewed 
licenses. From the point of view of 
regulatory stability and consistency, it is 
simpler to have one process and one set 
of regulations governing license renewal 
for all nuclear power plants. For all 
practical purposes, there is little 
technical distinction between the class 
of nuclear power plants licensed under 
section 103 and the class licensed under 
section 104.b. Only the 1970 change in 
the AEA separates these two classes of 
plants. Accordingly, 10 CFR part 54 
makes no distinction between section 
103 and section 104.b nuclear power 
plants. Nonpower reactors, including 
research and test reactors, on the other 
hand, differ as a class from nuclear 
power plants; they are not covered by 10 
CFR part 54. 

In sum, the Commission concludes 
that extended operation of section 103 
and section 104.a nuclear power plants 
beyond the term of their current 
operating licenses should be achieved 
through issuance of renewed licenses, 
rather than through amendment of the 
existing operating license's specified 
term. The Commission wishes to 
emphasize that the form of license with 
respect to extended operation does not 
affect the substantive issues raised by 
extended operation, viz., whether and 
under what conditions and restrictions 
should a nuclear power plant be 
allowed to operate beyond the term of 
its existing operating license. Whether 
extended life is accomplished by 
amendment of the existing operating 
license or by issuance of a new license, 
the standard of Sections 103.d and 104 of 
the AEA must be met, viz. that extended 
operation will not be inimical to the 
public health ar,d safety and common 
defense and security. Additionally, as 
discussed in the following section, the 
:icensee-applicant for a renewed license 
is entitled to favorable treatment under 
the Timely Renewal Doctrine of the 
Administrative Procedure Act and 10 
CFR 2.109. This treatment may not be 
available to an applicant for a license 
aIPendment. 
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h. Latest Date for Filing Renewal 
Application, the Timely Renewal 
Doctrine, and Sufficiency of Renewal 
Application 

Section 9(b] of the Administrative 
Procedure Act (APA], referred to as the 
"timely renewal doctrine," provides 
that, if a licensee of an activity of a 
continuing nature makes a "timely and 
sufficient" application for renewal in 
accordance with agency rules, the 
existing license does not expire until the 
application has been finally determined 
by the agency. The timely renewal 
doctrine is embodied in the 
Commission's regulations at 10 CFR 
2.109: 

If, at least thirty (30) days prior to the 
expiration of an existing license authorizing 
any activity of a continuing nature, a licensee 
files an application for a renewal or for a new 
license for the activity so authorized, the 
existing license will not be deemed to have 
expired until the application has been finally 
determined. 

The Commission believes that the 30-
day deadline for timely renewal 
currently contained in § 2.109 would not 
provide the NRC a reasonable time to 
review an application for a renewed 
operating license for a nuclear power 
plant. Because the review of a renewal 
application will involve a review of 
many complex technical issues, the NRC 
estimates that the technical review 
would take approximately 2 years. Any 
necessary hearing could likely add an 
additional year or more. Therefore, in 
the proposed rule, the Commission 
modified § 2.109 to require that nuclear 
power plant operating license renewal 
applications be submitted at least 3 
years prior to their expiration in order to 
take advantage of the timely renewal 
doctrine. 

No specific comment was received 
concerning the proposal to add a 3-year 
provision for the timely renewal 
provision for license renewal. The 
current regulations require licensees to 
submit decommissioning plans and 
related financial assurance information 
on or about 5 years prior to the 
expiration of their operating licenses. 
The Commission has concluded that, for 
consistency, the deadline for the 
submittal of a license renewal 
application should be 5 years prior to 
the expiration of the current operating 
license. The timely renewal provisions 
of § 2.109 now reflect the decision that a 
5-year time limit is more appropriate. 

Renewal applications should be 
essentially complete and sufficient when 
filed. Section 9(b] of the APA confers 
the benefit of "timely renewal" to those 
who make a timely filing of a "sufficient 

application." Although the current 
wording of the Commission's parallel 
rule in § 2.109 only refers to the timely 
filing of an "application for a renewal or 
for a new license • • *" Commission 
practice has been to ensure that 
sufficient applications have been 
submitted. In the proposed rule the 
Commission added§ 2.109(b) to 
incorporate the APA's provision 
requiring the submittal of a sufficient 
application. Other considerations lead 
the Commission to incorporate the 
specific language into § 2.109(b). The 
Commission discourages the filing of 
pro-forma renewal applications that 
would be filed simply for the sake of 
meeting the 10 CFR 2.109(b] deadline. 
However, a determination that an 
application is sufficient for purposes of 
timely renewal would not be litigable. 
Sufficiency is essentially a matter for 
the staff to determine based on the 
required contents of an application 
established in § § 54.19, 54.21, 54.22, and 
54.23. It is enough that the licensee 
submits the required reports, analyses, 
and other documents required in such 
application. That such documents may 
require further supplementation or 
review is of no consequence to 
continued operation under timely 
renewal. 

In December 1990, the NRC issued 
Draft Regulatory Guide DG-1009, 
"Standard Format and Content of 
Technical Information for Applications 
to Renew Nuclear Power Plant 
Operating Licenses," and a draft 
standard review plan for license 
renewal (SRP-LR] (NUREG-1299) (55 FR 
50065). These documents provide more 
specific guidance for preparing a 
renewal application and for judging 
whether the criterion of a sufficient 
application is met. 

One commenter was concerned about 
the potential for abuse of the timely 
renewal provisions of the regulations. 
The Commission has concluded that the 
specific language of § § 54.19, 54.21, 
54.22, and 54.23 in combination with the 
specific guidance published in 
regulatory guidance documents should 
preclude the concerns raised regarding 
the potential for abuse of the 
Commission's timely renewal 
provisions. 

One commenter noted that there 
would be substantial adverse impacts if 
the NRC finds that a renewal 
application is insufficient after the term 
of the current licensed period has 
expired. The commenter urged the NRC 
to make a finding of application 
sufficiency at least 6 months before the 
existing license term expires. The 
Commission agrees that licensees who 
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have filed a renewal application should 
be given timely notice as to whether 
their application is sufficient. However, 
no specific provision need be made in 
the final rule. The draft SRP-LR contains 
proposed staff guidance for notifying 
renewal applicants in a timely manner 
that a particular application is or is not 
sufficient. 

i. Earliest Date for Filing Applications 

Neither the AEA nor the 
Commission's current regulations set a 
limit on how long before expiration of 
the operating license a renewal 
application may be filed. The 
Commission has decided to impose such 
a limit to ensure that substantial 
operating experience is accumulated by 
a licensee before it submits a renewal 
application. 

In the proposed rule, the Commission 
suggested a 20-year time limit for filing 
renewal applications. Several 
commenters argued that 20 years would 
not be a sufficient period of time to 
accumulate an adequate body of 
information and experience to support 
the agency's consideration of a renewal 
application. Other commenters stated 
that information gained from operating 
experience after the renewal license is 
granted would not be considered by the 
NRC. One commenter also argued that 
even after considering the 10-year lead 
time deemed necessary by utilities to 
plan for alternative generating capacity 
and a 3-year period for NRC review of a 
renewal application, the proposed 20-
year limit is too long. The commenter 
proposed that a 15-year limit should be 
a compromise acceptable to the 
industry. Another commenter stated that 
a 20-year time limit would be an illegal 
expansion of the initial licensing period, 
in volation of the AEA, but the 
commenter did not explain the legal 
basis for this conclusion. The 
commenter suggested that a 5-year time 
limit would be reasonable. 

While the Commission accepts the 
premise that operating experience is 
important, it rejects the suggestion that 
20 years of operational and regulatory 
experience with a particular plant is an 
insufficient period in which to 
accumulate information on plant 
performance. A nuclear power plant will 
undergo a significant number of fuel 
cycles over 20 years, and plant and 
utility personnel will have a substantial 
number of hours of operational 
experience with every system, structure, 
and component. The NRC believes that 
the history of operation over the 
minimum 20-year period provides a 
licensee with substantial amounts of 
information and would disclose any 
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plant-specific concerns with regard to 
age-related degradation. 

Commenters incorrectly suggest that 
new information about plant systems 
and components as well as age-related 
degradation concerns discovered after 
.the renewed license is issued would not 
be considered by the NRC or would not 
be factored into a plant's programs. The 
CLB of a plant will continue to evolve 
throughout the term of the renewed 
license to address the effects of age­
related degradation as well as any other 
operational concern that arises. The 
licensee must continue to ensure that 
the plant is being operated safely and in 
conformance with its licensing basis. 
The NRC's regulatory oversight 
activities will also assess any new 
information on age-related degradation 
or plant operation issues and take 
whatever regulatory action is 
appropriate for ensuring the protection 
of the public health and safety. The 
commenters ignore the fact that both 
renewal applicants and the NRC will 
have the benefit of the operational 
experience from the nuclear industry 
and are not limited to information 
developed solely by the utility seeking a 
renewed license. For example, there are 
now approximately 1400 reactor years of 
operating experience in the U.S. nuclear 
power industry. This experience will 
increase each year. All of this 
experience would be considered by the 
NRC in evaluating the adequacy of 
licensee-proposed activities to address 
age-related degradation in connection 
with a renewal application. 

The Commission disagrees with a 
commenter's proposal that a 5-year, or 
even a 15-year, time limit for filing 
renewal applications will be adequate. 
In proposing the earliest date of 
application, the Commission considered 
the time necessary for utilities to plan 
for replacement of retired nuclear 
plants. Industry studies estimate that the 
lead time to build a new electric 
generation plant is 10 to 12 years for 
fossil fuels and 12 to 14 years for nuclear 
or other new technologies. When the 
staff review is factored into the decision 
process, the Commission concludes that 
applications 18 to 20 years before 
expiration of a licenses are not 
unreasonable. For these reasons, the 
final rule permits the application for a 
renewed license to be filed 20 years 
before expiration of an existing 
operating license. 

j. Withdrawal of Application 

A new § 54.34 has been proposed by a 
commenter to permit an applicant for a 
renewed operating license to withdraw 
its application at any time during the 

proceeding. The Commission does not 
believe that such a provision is 
necessary in part 54. Currently, 
applicants for any NRC license, 
including a nuclear power plant 
operating license under 10 CFR part 50, 
may withdraw their applications at any 
time and for any reason (subject to 
payment of applicable fees). This 
opportunity is provided despite the fact 
that there are no explicit provisions in 
the Commission's regulations permitting 
withdrawal of applications. The 
Commission will not treat applicants for 
part 54 renewed operating licenses any 
differently with respect to withdrawal. 
Accordingly, the Commission declines to 
adopt this proposal. 

k. Renewal Term 

The AEA permits the Commission to 
issue section 103 operating licenses with 
terms up to 40 years and imposes no 
limit on section 104.b operating licenses. 
Nonetheless. the Commission has 
decided to limit the maximum period of 
extended operation under the renewed 
license to 20 years beyond the 
expiration of the existing (previous) 
operating license. The Commission 
believes that sufficient technical 
understanding of age-related 
degradation exists to enable nuclear 
power plant licensees to develop 
activities for ensuring safe operation of 
their plants for an additional 20 years 
beyond expiration of existing licenses. 
However, a 20-year limit on extended 
operation will, in the Commission's 
judgment, provide a useful opportunity 
to validate and reassess, if necessary, 
the current understanding of age-related 
degradation effects. As one commenter 
suggests, the Commission may revisit 
this issue in the future as experience 
with licensee performance in managing 

. age-related degradation during the 
; renewal term is gained. If the 
· Commission has sufficient confidence in 

the adequacy of licensee programs to 
detect i!nd resolve in a timely manner 
any unforeseen age-related degradation, 
the 20-year limit may be removed. 
However, reappraisal of the use of 
supersession licensing will be required 
at that time. The Commission therefore 
rejects a commenter's suggestion that 
the renewed licenses should be granted 
for terms in excess of 20 years. 

There is no minimum term for a 
renewed license that may be requested 
by an applicant. The primary reason for 
such a limitation would be to discourage 
repetitive renewal periods for relatively 
short periods, which may consume an 
unwarranted amount of staff resources 
to review, as well as have the potential 
for abuse. Upon consideration, the 
Commission believes that the renewal 
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applicant's need for longer-term 
planning of its electric power generating 
capacity and the cost of preparing and 
supporting each renewal application 
will ordinarily serve to motivate the 
applicant to seek longer renewal terms. 

1. Effective Date of Renewed License 

Two alternatives were identified early 
by the Commission with respect to the 
effective date of a renewed license: (1) 
A "tack-on" license that takes effect at 
the expiration of the current operating 
license, and (2) a "supersession" license 
that takes effect immediately upon NRC 
approval of the renewal application. The 
tack-on approach is initially attractive, 
since, in general, renewals of licenses 
take effect upon expiration of the 
existing license. Moreover, it may be 
argued that "tack-on" licensing was 
contemplated by Congress, since section 
103.c of the AEA states that licenses 
"may be renewed upon the expiration of 
(the specified license term)." However, 
as a consequence of accommodating the 
utilities' asserted need for an early 
agency decision on renewal 
applications, a potentially long period 
may occur between the agency decision 
to approve a renewal application and 
the expiration date of the original 
operating license. If issuance of the 
renewed license were kept in abeyance 
for such an extended period, there 
would be a great deal of uncertainty in 
terms of the administrative finality of 
the renewal decision. As for the "upon 
expiration" language of section 103.c, 
the Commission does not believe that 
Congress intended by that language to 
preclude supersession licenses. Since 
section 103.c provides for licenses to be 
issued for a "specified period," it would 
be natural to speak of renewal following 
the "expiration of such period." On 
balance, the Commission has 
determined that a renewed license 
should be in the form of a supersession 
of the existing operating license. 

One commenter suggested that the 
supersession approach to licensing may 
lead to "logistical issues" such as 
duplicate submittals since there will be 
co-existing dockets for the existing 
operating license and the renewal 
application. The Commission recognized 
that this would be an issue and had 
included a provision in the proposed 
rule that fixed the CLB for the duration 
of the renewal application to avoid 
these types of coordination problems. 
The final rule does not freeze the CLB; 
instead, § 54.21(e) requires renewal 
applicants to update their renewal 
application to reflect changes to CLB 
information, which materially affects the 
contents of the renewal application. 
This requirement will ensure that the 



PART 54 • STATEMENTS OF CONSIDERATION 

licensing basis for the existing operating 
license remains current and is reflected 
in a timely manner in the renewal 
license application. 

Two commenters suggested that the 
proposed rule be modified to make clear 
that a supersession license is issued 
only after the renewal application has 
been finally determined and all 
administrative and judicial appeals are 
exhausted. In their view, this 
modification is necessary because 
§ 54.31 stated that the initial operating 
license is "entirely ineffective and 
superseded" upon issuance of the 
renewed license and may be interpreted 
to leave a facility without an effective 
license if its renewed license were set 
aside upon appeal. The Commission 
never intended§ 54.31(c) to suggest that 
if a renewed license were somehow set 
aside upon appeal, the licensee could 
not continue operating under its 
previous operating license. The 
Commission is unaware of any instance 
involving supersession licensing where 
such a result occurred. Even if the 
concern is valid, the commenters' 
proposed solution is undesirable. NRC's 
nuclear power plant licensing actions 
generally are immediately effective, see 
10 CFR 2.764. Neither the AEA, the 
Administrative Procedure Act, nor any 
precept of administrative law compels 
the NRC to await exhaustion of judicial 
appeals before it may issue a license. In 
order to preclude any future 
misunderstandings in this regard, 
§ 54.31(c) has been modified by deleting 
the words, "entirely ineffective," and 
adding a sentence clarifying that the 
prior existing operating license shall be 
reinstated if the renewed license is 
subsequently set aside, unless the term 
of the prior opera ting license is expired 
and the renewal application was not 
filed in a timely manner. 

m. Subsequent Renewals 

Section 54.31(d) allows a renewed 
license to be further renewed upon 
expiration of the renewal term. One 
commenter suggests that an additional 
sentence be added to make clear that a 
subsequent renewal application may be 
submitted prior to the expiration of the 
previous renewal term. The Commission 
agrees that a subsequent renewal 
application may be submitted prior to 
expiration of the previous renewal term 
(under§ 54.17(c), up to 20 years prior to 
that expiration). However, § 54.31(d) 
makes clear that a renewed license may 
be further renewed in accordance with 
"applicable requirements," which would 
include the provisions of part 54 (unless 
the Commission subsequently adopts 
special p~ovisions applicable only to 

subsequent renewals). Under this 
circumstance, a sentence in§ 54.17(d) 
explicitly addressing the subject may 
inadvertently give the impression that 
the "applicable requirements" language 
was intended to have an entirely 
different effect. Accordingly, the 
Commission declines to adopt the 
commenter's proposed addition. 

Another commenter observed that the 
concept of subsequent renewals is not 
developed in the supporting 
documentation for the proposed rule. 
The Commission does not believe that 
further exposition of this concept is 
necessary at this time. If experience 
with renewals discloses a previously 
unknown aging or other time-dependent 
issue, appropriate regulatory action, 
including modifying the requirements for 
obtaining subsequent renewals, can be 
implemented. Further discussions of the 
concept are not likely to be fruitful at 
this time. 

n. Content of Application-Technical 
Information 

The rule identifies specific 
requirements for the content of a 
renewal application. Unless updated, 
the information submitted in the 
previous operating license docket 
continues to apply and is incorporated 
into both the renewal license 
application and the renewed license 
docket under the provisions of§§ 54.19 
and 54.33. In addition, the rule (§ 54.21) 
requires the submittal of the following 
technical information: 

(I) An integrated plant assessment 
(IPA) that demonstrates, through a step­
by-step process specified in the rule 
(§ 54.21(a)J, that the facility's systems, 
structures, and components important to 
license renewal have been identified 
and evaluated, and that age-related 
degradation unique to license renewal 
will be managed to ensure that the 
facility's licensing basis will be 
maintained during the renewal term. 
The IPA is discussed above in section 
IV.e.(iii). 

(2) Identification and justification of 
any changes in the CLB necessary to 
address age-related degradation unique 
to license renewal of SSCs important to 
license renewal. This requirement is 
discussed above in section IV.d.(ii). 

(3) A listing of all exemptions and 
reliefs granted and in effect under the 
existing license in the license renewal 
application. Any exemption or relief that 
was granted on the basis of remaining 
plant life or that otherwise relates to 
SSCs subject to age-related degradation 
unique to license renewal must be 
rejustified before it will be granted for 
the renewal term. A commenter on the 
proposed rule argued that the staff does 
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not need a complete list of all 
exemptions and reliefs in effect but only 
needs a list of those exemptions that 
contain time-dependent functions. The 
Commission does not agree. A complete 
list of all exemptions and reliefs granted 
and in effect is necessary for several 
reasons. First, it allows the Commission 
to make an independent assessment that 
all exemptions and reliefs have been 
evaluated as part of the license renewal 
review process. Second, the list is a 
summary of the instances in the 
licensing basis for the renewal term 
where the staff has determined that 
strict compliance with existing 
regulatory requirements is not needed to 
ensure that public health and safety is 
adequately protected. 

(4) A description of any plant 
modifications or administrative 
procedure changes required for effective 
management of age-related degradation 
unique to license renewal, as justified 
by the assessments under paragraphs (2) 
and (3) of this section. 

(5) Changes during review of the 
renewal application(§ 54.21(e)J. 

o. Environmental Information 
A license renewal applicant is 

required to submit an environmental 
report, or supplement to its existing 
environmental report, addressing the 
environmental consequences of the 
renewal sought. 

In a separate rulemaking, the NRC is 
developing changes to its environmental 
protection rules (10 CFR part 51) to 
assess the environmental impacts that 
may result from the renewal of an 
operating license and to codify any 
generic findings so that they may be 
adopted in future individual plant 
license renewal environmental reviews. 
The proposed rule was published in the 
Federal Register on September 17, 1991 
(56 FR 47016). A generic environmental 
impact statement (GEIS) was prepared 
as the basic informational and 
analytical document supporting the 
proposed rule change. The GEIS scope 
includes known environmental issues 
that may be of reasonable concern in 
renewing the operating license of any of 
the current population of nuclear power 
plants. The scope reflects activities, 
including potential plant refurbishment 
associated with license renewal, an 
additional 20 years of operation, and 
possible changes in the environmental 
setting of the plants. The GEIS study 
attempts to bound the full range of 
plants and sites in order that a generic 
conclusion will be applicable to as large 
a number of plants as possible. 
Guidance on the submission of 
environmental information and analyses 
by applicants and on review criteria for 
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the staff is also being prepared. In 
developing the GEIS, the NRC has 
followed the general requirements 
specified in 10 CFR part 51. 

p. Backfit Considerations 

In the proposed rule, the Commission 
indicated that a special provision 
addressing backfitting requirements 
during the review of a renewed license 
application was not necessary. Instead, 
the Commission discussed how 
backfitting would be controlled during 
the renewal review. The Commission 
also indicated that once a renewed 
license was issued, the normal 
backfitting requirements of 10 CFR 
50.109 would apply to NRC-imposed 
changes to the renewed license's current 
licensing basis. 

Most of the utility commenters were 
dissatisfied with the Commission's 
proposal not to include a specific 
provision in 10 CFR part 54 addressing 
the imposition of "backfits" during the 
review of the renewed license 
application. In general, these industry 
commenters indicate that, while they 
agree with the discussion in the 
proposed rule describing how the 
backfit rule would apply in the context 
of license renewal, the Preamble to the 
proposed rule was not legally binding on 
the Commission and staff and only a 
rule would be binding and enforceable 
against the staff. A commenter stated 
that backfit analyses are not appropriate 
to staff-imposed changes needed to 
address age-related degradation where 
degradation is significant and the 
equipment is important to license 
renewal and not covered by an existing 
effective program. In the commenter's 
view, however, the "agreement 
evaporates" because the proposed 
license renewal rule did not specify a 
"focused integrated plant assessment 
similar to the NUMARC methodology" 
(NUMARC Report Number 90-11, 
"Methodology to Evaluate Plant 
Systems, Structures, and Components," 
December 1990) and did not 
unreservedly accept the adequacy of the 
CLB as a standard for license renewal. 
The utilities also argue that, where there 
are two or more ways to satisfactorily 
address age-related degradation, the 
licensee should be free to choose the 
most cost-effective alternative, unless 
the staff determines that it is necessary 
or desirable to designate a specific 
alternative. There was some lack of 
agreement within the industry as to the 
amount of documentation that the NRC 
was required to generate to justify that a 
proposed backfit is necessary to ensure 
adequate protection or compliance. 
NUMARC's proposed rule would require 

the NRC to comply with the 
documentation requirements of 10 CFR 
50.109(a)(4). By contrast, a utility 
commenter states that it would be 
unreasonable to encumber the NRC with 
additional justification requirements 
where the backfits truly relate to 
adequate protection. 

The Commission continues to believe 
that a special provision in 10 CFR part 
54 that would impose backfit-style 
requirements on the agency is not 
needed. All requirements, whether or 
not age-related, necessary to ensure 
adequate protection will be required 
without regard to cost. This is analogous 
to the "adequate protection exemption" 
in 10 CFR 50.109(a)(4)(ii). Any additional 
requirements to address age-related 
degradation unique to license renewal 
that are necessary to ensure compliance 
with the plant's current licensing basis 
may be imposed without regard to cost. 
This is analogous to the "compliance 
exemption" in 10 CFR 50.109(a)(4)(i). 
The NRG need not prepare a separate 
document explaining the basis for such 
a conclusion. Instead, the basis for such 
a conclusion will normally be 
documented by the NRC in a safety 
evaluation report that presents the 
results of the NRG staffs review of the 
renewal application. The Commission 
rejects a commenter's proposal that 
these findings must be made separately 
from the staffs overall safety 
evaluation. A separate finding would be 
unduly burdensome and elevate form 
above substance since the staffs 
evaluation should clearly state why an 
action is necessary. 

Once a renewed license is issued, 
normal backfit protections apply and all 
changes to the current licensing basis of 
the renewed license would be subject to 
the backfit rule in accordance with 
§ 54.35 of the final rule. 

q. Procedure for Hearings 
The Commission will conduct any 

necessary hearings required by 10 CFR 
part 54 in accordance with subpart G of 
10 CFR part 2. Two commenters urge 
that the proposed license renewal rule 
include a requirement that the Atomic 
Safety and Licensing Board be required 
to adopt a hearing schedule. Responding 
to the Commission's observation in the 
proposed license renewal rule's 
Preamble (55 FR 29052) that the timely 
renewal doctrine reduces the burden to 
the licensee stemming from protracted 
hearings, these commenters point out 
that licensees who need to have a 
definitive agency decision on the license 
renewal application 10 to 15 years prior 
to actual expiration will not be 
effectively helped by the timely renewal 
doctrine. The Commission recognized in 
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the proposed license renewal rule's 
Preamble that the timely renewal 
doctrine would not assist licensees in 
need of "timely contingency planning" 
(55 FR 29052). However, the Commission 
continues to believe that the new 
provisions in 10 CFR part 2, together 
with the authority of the Commission 
and the Atomic Safety and Licensing 
Board to adopt a hearing schedule in 
any individual license renewal hearing, 
obviate the need for a hearing schedule 
in 10 CFR part 54. The Commission 
further believes that incorporation of a 
hearing schedule with specific deadlines 
into either 10 CFR part 54 or 10 CFR part 
2 could unnecessarily reduce the 
flexibility of the Licensing Board. For 
example, if a schedule were mandatory, 
deviations from the schedule may not be 
able to be made without a § 54.15 
exemption, unless the rule sets forth the 
procedure and standards for deviating 
from the 10 CFR part 54 hearing 
schedule. Conversely, if the 10 CFR part 
54 schedule were not binding but merely 
admonitory, the Commission fails to see 
how such a provision would add to the 
Commission's or Licensing Board's 
authority to adopt a hearing schedule. 

r. Report of the Advisory Committee on 
Reactor Safeguards 

Section 182.b of the AEA states: 
The ACRS shall review each application 
under section 103 or section 104b. for a 
construction permit or an operating license 
for a facility, any application under section 
104c. for a construction permit or an 
operating license for a testing facility, any 
application under section 104a. or c. 
specifically referred to it by the Commission, 
and any application for an amendment to a 
construction permit or an amendment to an 
opera ting license under section 103 or 104a., 
b., or c. specifically referred to it by the 
Commission • * • 

Section 182.b does not explicitly refer 
to applications for renewal of an 
operating license as requiring ACRS 
review. However, The Commission 
believes that review by the ACRS is 
desirable. Accordingly, § 54.25 of the 
final rule requires ACRS review of a 
license renewal application. 

s. Emergency Planning Considerations 

Sections 50.47, 50.54(q), and 50.54(s) 
through (u) and appendix E to part 50 
establish requirements and performance 
objectives to protect the public health 
and safety by ensuring the existence, 
implementation, revision, and 
maintenance of emergency 
preparedness programs for licensed 
nuclear power plants. These 
requirements apply to all nuclear power 
plant licensees and require the specified 
levels of protection from each licensee 
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regardless of plant design, construction, 
or license date. Specifically, § 50.54(q) 
requires that a licensee maintain in 
effect emergency preparedness plans 
that meet the standard in § 50.47(b) and 
the requirements in appendix E to 10 
CFR part 50. The requirements of § 50.47 
and appendix E are independent of the 
renewal of the operating license, and 
they will continue to apply during the 
license renewal term. 

To ensure that a licensee's plan 
remains adequate to protect the health 
and safety of the public during the term 
of the initial license, NRC requires, 
under § 50.54(t), a detailed annual 
review of the facility's emergency 
preparedness plan by persons who have 
no direct responsibility for its 
implementation. Included within the 
review is an evaluation of the continued 
adequacy of applicable and appropriate 
communication and working 
relationships with State and local 
governments. Under appendix E to 10 
CFR part 50, licensees must also perform 
an annual exercise of their emergency 
preparedness plans and be evaluated by 
the NRC against definitive performance 
criteria. The Commission requires that 
these periodic exercises be performed to 
measure the effectiveness of the plan 
against some or all of the standards on 
an annual basis and ensures that within 
a 5-year period the plan is tested against 
all of the 16 standards. Following each 
of the required exercises, findings are 
made concerning the success of the plan 
and, in some cases, weak and deficient 
areas that require correction are 
identified. These processes will continue 
during the renewal term. In conclusion, 
the Commission's regulations require the 
routine evaluation of the effectiveness of 
existing emergency preparedness plans 
against the 16 planning standards and 
the modification of emergency 
preparedness plans when the 16 
standards are not met. Through its 
standards and required exercises, the 
Commission ensures that existing plans 
are adequate throughout the life of any 
plant even in the face of changing 
demographics and other site-related 
factors. Thus, these drills, performance 
criteria, and independent evaluations 
provide a process to ensure continued 
adequacy of emergency preparedness in 
light of changes in site characteristics 
that may occur during the term of the 
existing operating license, such as 
transportation systems-and 
demographics. There is no need for a 
licensing review of emergency planning 
issues in the context of license renewal. 

The NRC has determined that the 
current requirements, including 
continuing update requirements for 

emergency planning, provide reasonable 
assurance that an acceptable level of 
emergency prepar~dness exists at any 
operating reactor at any time in its 
operating lifetime. The Commission has 
amended 10 CFR 50.47 to clarify that no 
new finding on emergency preparedness 
will be made as part of a license 
renewal decision. 

The Commission received a number of 
comments from public interest groups 
contending that current emergency 
preparedness plans are not adequate 
and that periodic revisions to existing 
emergency preparedness plans and the 
execution of emergency plan exercises 
were generally considered inadequate to 
keep pace with changing demographics, 
land use, and transportation patterns. 
One commenter raised the issue that the 
evacuation time estimates would need 
to be reviewed in light of the changes in 
demography. The issue concerning the 
potential inadequacy of the existing 
plans, exercises, or evaluation time 
estimates to account for such changes 
does not involve matters limited to the 
renewal of operating licenses. 

In conclusion, the Commission has 
carefully considered the issues raised by 
commenters on the need to make a 
finding on the adequacy of existing 
emergency preparedness plans in order 
to grant a renewal license. For the 
reasons stated above, the Commission 
concludes that the adequacy of existing 
emergency preparedness plans need not 
be considered anew as part of issuing a 
renewed operating license. 

t. Plant Physical Security 
Considerations 

Licensees must establish and maintain 
a system for the physical protection of 
plants and materials, in accordance with 
10 CFR part 73, to protect the plant from 
acts of radiological sabotage and 
prevent the theft of special nuclear 
material. 

The NRC reviews the status of 
physical security measures at each 
individual plant during the Systematic 
Assessment of Licensee Performance. 
The NRC has also used Regulatory 
Effectiveness Reviews (RERs) to 
determine site compliance with 10 CFR 
73.55 and ensure that the level of 
protection required by part 73 is 
maintained. The RER teams use NRC 
!lecurity personnel and members of the 
U.S. Army Special Forces to test plant 
security systems and personnel. 

The requirements of 10 CFR part 73, 
notably the testing and maintenance 
requirements of 10 CFR 73.55(g), include 
provisions for keeping up the 
performance of security equipment 
against impairment due to age-related 
degradation or other causes. Once a 
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licensee establishes an acceptable 
physical protection system, changes that 
would decrease the effectiveness of the 
system cannot be made without filing an 
application for license amendment in 
accordance with 10 CFR 50.54(p)(l). 

Application for a renewed license will 
not affect the standards for physical 
protection required by the NRC. The 
level of protection will be maintained 
during the renewal term in the same 
manner as during the original license 
term, since these requirements remain in 
effect during the renewal term by the 
language.of§ 54.35. The requirements of 
10 CFR part 73 will continue to be 
reviewed and changed to incorporate 
new information, as necessary. The NRC 
will continue to ensure compliance of all 
licensees, whether operating under an 
original license or a renewed one, 
through ongoing inspections and 
reviews. Therefore, the Commission 
concludes that a review of the adequacy 
of existing security plans is not 
necessary as part of the license renewal 
review process. 

The NRC has reviewed current 
requirements for physical protection and 
determined that they provide reasonable 
assurance that an adequate level of 
physical protection will exist at any 
reactor at any time in its operating 
lifetime. 

The NRC received one comment that 
stated a need to reexamine, as part of 
the IPA, physical security plans in 
general and one comment that suggested 
a need to review security plans to 
enhance the level of physical security in 
the event that additional high-level 
waste will be temporarily stored on the 
site during the renewal term. As for the 
need to rereview security plans, the 
discussion above has indicated why an 
application for a renewed license will 
not affect the standards for physical 
protection required by NRC and why the 
currently approved physical security 
plans meet the existing standards for 
physical protection established in 10 
CFR 73.55. The level of physical 
protection required by 10 CFR 73.55 will 
also remain in effect for the renewal 
term. Therefore, the Commission 
concludes that is not necessary to 
rereview security plans that meet the 
current standards for physical 
protection. 

As for the need for a physical security 
plan review for the protection of a waste 
storage facility, the Commission's 
existing regulations in 10 CFR parts 72 
and 73 specify the security requirements 
for sites where application is made to 
construct additional high-level-waste 
storage facilities. These regulations 
require the staff review of additional 
physical security measures to ensure 



PART 54 • STATEMENTS OF CONSIDERATION 

that the new waste storage facilities 
would be adequately protected. These 
regulations and requirements must be 
satisfied at any time when a licensee 
would seek to construct such a facility, 
whether during the initial term or during 
a renewal term, and the review of the 
physical security measures necessary 
for licensing any type of monitored 
retrievable storage facility will occur 
independently of any license renewal 
application review. The license renewal 
rule does not reduce or restrict staff 
review of the necessary changes to the 
physical security plans should a licensee 
submit a separate request to construct a 
waste storage facility simultaneously 
with a renewal application. 

u. Operator Licensing Considerations 

Individuals who manipulate the 
controls of nuclear power facilities 
licensed under 10 CFR part 50 and 
individuals who direct activities of those 
individuals must be licensed by the 
NRC. Specific criteria for obtaining a 
license are set forth in 10 CFR part 55, 
which establishes the procedures and 
criteria for issuing operator licenses and 
defines the terms and conditions under 
which the NRC grants, modifies, and 
renews these licenses. The licensing 
process for individual plant operators is 
independent of the facility licensing 
process, and no change to 10 CFR part 
55 is necessary. 

License renewal of the facility could 
affect operators, however, in that 
additional maintenance, surveillance, or 
equipment replacement may be 
necessary at some plants. Plant 
personnel would be informed of and 
trained to handle these activities 
through training programs. Operators 
are currently required to participate in 
periodic training programs, which cover 
important changes to the facility or 
supporting programs and procedures, 
and to requalify for their licenses, 
demonstrating this knowledge on a 
periodic basic. The requirements for 
operator knowledge set forth in 10 CFR 
part 55, subpart E, "Written 
Examinations and Operating Tests," as 
well as normal NRC review of plant 
operations, are adequate to ensure that 
operators are aware of any license 
renewal development that may affect 
their duties. In addition, the use of 
approved plant simulators for testing 
individual plant operators is required of 
all licensees and will not be affected by 
license renewal. 

Ongoing NRC inspection and licensing 
efforts will verify that important license 
renewal developments are adequately 
addressed in the training of plant 
operators. 

v. Financial Qualification 
Considerations 

In 1984, the NRC adopted changes to 
§ § 50.57 and 2.104 concerning the need 
to perform financial qualification 
reviews of applicants for commercial 
nuclear power plant licenses (49 FR 
35747; September 12, 1984). Under the 
revised rule, electric utilities that apply 
for or possess an operating license are 
excluded from review of their financial 
qualifications by the NRC during an 
operating license proceeding. In 
publishing the final rule, the 

· Commission stated: 
The Commission believes that the record of 
this rulemaking demonstrates generically that 
the rate process assures that funds needed 
for safe operation will be made available to 
regulated electric utilities. Since obtaining 
such assurance was the sole objective of the 
financial qualification rule, the Commission 
concludes that, other than in exceptional 
cases, no case-by-case litigation of the 
financial qualification of such applicants is 
warranted. (49 FR 35750) 

This finding was based on a national 
survey submitted by the nuclear 
industry and the National Association of 
Regulatory Utility Commissioners 
regarding the provisions of operating 
funds for nuclear power plants through 
the rate-making process of State 
commissions. The study concluded, inter 
alia, that rate-making authorities had 
various mechanisms to ensure the 
availability of utility revenues sufficient 
to meet the costs of NRC safety 
requirements. More specifically, most 
rate~making bodies indicated that, while 
in specific provision was made for NRC 
safety requirements, rates are generally 
estimated to produce sufficient overall 
revenues to ensure sound functioning of 
electric power systems, including 
nuclear plants. Some public utility 
commissions indicated that their orders 
specifically allocate funds to meet NRC 
safety requirements (49 FR 35750). 

The Commission believes that this 
finding is also true for renewed 
operating licenses for nuclear power 
plants. Therefore, the exclusions in 
§ 50.57(a)[4) and § 2.104[c)[4) with 
respect to the need for financial reviews 
of applications for operating licenses are 
extended to applicants for renewal of 
operating licenses. The Commission 
concluded that the rate-making process 
generally provides assurance that funds 
needed for safe operation will be made 
available to regulated electric utilities. It 
further concluded that case-by-case 
litigation of the financial qualification of 
applicants for operating licenses is not 
warranted, except in exceptional cases 
[49 FR 35750). The Commission has no 
reason to believe or evidence that 
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shows that these findings would not also 
be true for the period of renewal. 

The Commission received three 
comments on the need for financial 
qualification reviews. One commenter 
requested that financial qualification 
reviews be retained if circumstances 
change since initial licensing, while 
another commenter stated that financial 
qualification reviews should be retained 
to account for the extended period of 
operation. A third commenter suggested 
that applicants for license renewal be 
required to conduct least-cost planning 
for providing service at a reasonable 
cost. 

The Commission disagrees with these 
comments. The commenter suggesting 
that financial qualification reviews be 
retained.to address changed 
circumstances pointed to structural 
change_s in the electric power industry, 
the rise of independent power 
producers, and the use of performance 
incentive rate regulation as the bases for 
its position. These reasons are not 
persuasive. Licensee renewal should not 
pose any special issues regarding 
financial qualifications. The commenter 
did not suggest that unique rate-setting 
principles would be applied during the 
renewal period, as compared with 
current operation. Least-cost planning is 
an issue that is not within the scope of 
the NRC's statutory authority. This issue 
is typically the responsibility of State 
public utility commissions. Therefore, 
least-cost planning will not be 
addressed by this rulemaking. 

w. Decommissioning Considerations 

The Commission's current 
requirements with respect to 
decommissioning assume that 
decommissioning is the only option 
following the expiration of the nuclear 
power plant's operation license. Five 
years before an operating license is to 
expire, the licensee is required by 10 
CFR 50.54(bb) to submit written 
notification to the Commission for 
review and approval of a program for 
funding of the costs of management of 
spent fuel during the time between the 
expiration of the operating license and 
until the spent fuel is transferred to the 
U.S. Department of Energy for disposal 
in a spent fuel repository. Also 5 years 
prior to the "projected end of 
operation," the licensee is required, 
pursuant to 10 CFR 50.75(£), to provide a 
preliminary decommissioning plan, a 
cost estimate for implementing the plan, 
and any changes in funding necessary to 
ensure that there will be sufficient funds 
for decommissioning. Not later than 1 
year before the license is to expire, the 
licensee must file an application to 
terminate its operating license, together 
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with a detailed plan for 
decommissioning, in accordance with 10 
CFR 50.82. If an operating license were 
renewed before the dates set by the 
related regulations, both the preliminary 
and final decommissioning planning 
requirements would be postponed until 
expiration of the renewed license. 

In the proposed license renewal rule, 
the Commission suggested that licensees 
who filed license renewal applications 
should not file the reports and 
preliminary plans required for plants 
proceeding to decommissioning. More 
specifically, the Commission proposed 
postponing the submittal of the spent 
fuel management and the preliminary 
decommissioning plans, required by 
§§ 50.54(bb] and 50.75(£], until a final 
determination on the renewal 
application is made. The Commission 
also proposed a change to § 50.82 to 
govern the submittal of final 
decommissioning plans and application 
for termination of the operating license 
if a final determination is made within 
the last year of the license period or if a 
final determination is made after the 
license has expired and the licensee has 
continued operating under the timely 
renewal provisions of10 CFR 2.109(b]. 

Upon reconsideration of the policy 
issues involved with the 
decommissioning rulemakings and in 
response to arguments presented by the 
public comments, the Commission has 
determined that a waiver of the spent 
fuel management plan and the 
preliminary decommissioning plan will 
not automatically be provided for plants 
seeking license renewal. The regulatory 
record of the decommissioning 
rulemaking highlights the importance of 
the preliminary plans in ensuring an 
orderly transition from operation to 
decommissioning. While license renewal 
was not considered an option at the time 
of the decommissioning rulemaking, the 
Commission has determined that, even 
though a plant may be seeking a 
renewed license, some planning for the 
possibility that a plant would have to 
decommission (i.e., the application is 
denied] is still appropriate. Therefore, 
the Commission will not implement a 
waiver of the requirements of both 
§ § 50.54(bb) and 50.75 for plants seeking 
a renewed license. 

The Commission, however, will retain 
the proposed modification of § 50.82, 
which postpones the submittal of the 
final decommissioning plan until the 
Commission makes a final 
determination on the license renewal 
application. The final rule will amend 
§ 50.82 such that a licensee who has 
filed a timely renewal application and 
either (1) has not yet received a final 

determination on its application or (2) 
has been operating under the timely 
renewal provisions of 10 CFR 2.109(b) 
when the application is denied would 
not need to file the final 
decommissioning plan and application 
for termination of the operating license 
until 1 year after a final determination 
on the application is made. 

Commenters on the proposed rule 
highlighted two issues related to the 
accumulation of funds for eventual 
decommissioning of the facility. One 
commenter suggested that the assurance 
of adequate funds for decommissioning 
should be required regardless of the 
license renewal status of a plant. 
Another commenter similarly 
commented that the NRC clearly state 
that licensees must collect 
decommissioning funds until a final 
NRC determination on license renewal 
is made and that the funding 
arrangements specified in the 
decommissioning rule apply to license 
renewal. In this ruelmaking, the 
Commission concludes that the funding 
arrangements contained in the final 
decommissioning rule should remain in 
effect for license renewal. As discussed 
in the Statement of Considerations for 
the final decommissioning rule (53 FR 
24018; June 27, 1988), the combination of 
requirements, that is (1) adequate 
financial responsibility early in life, (2) 
periodic adjustments, and (3) evaluation 
of specific provisions close to the time of 
decommissioning, will provide 
reasonable assurance that, at the time of 
permanent end of operations, sufficient 
funds are available to decommission the 
facility in a manner that protects public 
health and safety. 

Based on the foregoing, the 
Commission has concluded that no 
waiver of the requirements of both 
§§ 50.54(bb) and 50.75 will be 
implemented by the license renewal 
rulemaking. The Commission recognizes 
that this would require a renewal 
applicant to evaluate decommissioning 
needs in a preliminary manner while a 
license renewal application could also 
be under review. However, the 
Commission believes that prudent 
planning for decommissioning is 
appropriate and that waiver of the 
requirements for preliminary 
decommissioning, absent a clear 
indication that a license will be 
renewed, would appear to predetermine 
the outcome of a renewal application. If 
the current decommissioning 
requirements are modified in the future, 
the Commission will reconsider the need 
to submit preliminary decommissioning 
information while a renewal applicant is 
under review. 
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The exemption process provided by 
§ 54.15 is available to a renewal 
applicant who would like to seek relief 
from the need to submit both license 
renewal and decommissioning 
information. However, the Commission 
does not expect this circumstance to 
routinely occur. The industry's estimates 
and stated position are that the lead 
time for replacement of lost electrical 
power would necessitate a final NRC 
determination on license renewal about 
10 years prior to expiration of the 
operating license, well in advance of the 
time when the preliminary 
decommissioning information would 
need to be submitted. 

Some commenters expressed concern 
that the proposed rule, as written, would 
have required a licensee to submit an 
application for termination of its current 
operating license within 1 year of a 
denial of a renewal application. The 
proposed rule had the potential to 
require licensees with a number of 
operating years remaining under their 10 
CFR part 50 license to request 
termination simply because a request for 
license renewal was denied. This was 
not the Commission's intent. Therefore, 
the final rule has been revised to clarify 
this requirement. Under the rule as 
revised, a licensee need only submit a 
request to terminate its operating license 
if: (1) The denial decisions obtained 
within 1 year of the expiration date of 
the license in effect, or (2) a licensee has 
been operating under the timely renewal 
provision of 10 CFR 2.109(b) and the 
renewal application is denied. 

x. Antitrust Review 

The final rule does not require 
antitrust review for either a section 103 
or section 104.b operating license 
renewal application. Turning first to 
section 103 plants, the legislative history 
of section 105.c.2 reflects Congress' 
intent that operating license renewal 
applications should not normally be 
subject to antitrust review: 

The committee recognizes that applications 
may be amended from time to time, that there 
may be applications to extend or review 3 a 

3 The Commission believes this is a typographical 
error and that the Joint Committee meant to use the 
word, "renew." For one thing, replacing "review" 
with "renew" makes more sense by eliminating the 
opponent redundancy with the preceding phrase. 
More importantly. in the Joint Committee·s report on 
S. 1414, the section-by-section analysis of Section 
105.c is exactly the same as the Joint Committee"s 
report on H.R. 18679. with one exception-the word 
"review" is replaced with renew. No discussion as 
to the reason for the difference in words appears. 
For these reasons, the Commission believes that the 
Joint Committee meant to use the word "renew" 
instead of "review" in the section-by-section 
analysis of H.R. 18679. 
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license, and also that the form of the 
application for a construction permit may be 
such that, from the applicant's standpoint, it 
ultimately ripens into an application for an 
operating license. The phrases, "any license 
application", "an application for a license", 
and "any application," as used in the 
clarified and revised section 105.c refer to the 
initial application for a construction permit, 
the initial application for an operating 
license, or the initial application for a 
modification which would constitute a new 
or substantially different facility, as the case 
may be, as determined by the Commission." 
Joint Committee on Atomic Energy, 
Amending the Atomic Energy Act, H.Rep. No. 
1470, 91st Cong., .2d Sess. 29 (1970); S.Rep. No. 
1247, 91st Cong., 2d Sess. 29 (1970) (emphasis 
added]. 

Therefore, unless the operating license 
renewal application constitutes an 
"initial application," or an initial 
application for a "new or substantially 
different facility," the AEA does not 
require an antitrust review in connection 
with the renewal application. 

The Joint Committee report did not 
explain what modifications would 
constitute a "new or substantially 
different facility." However, guidance on 
what constitutes these types of 
modifications may be derived from 
section 185 of the AEA, which requires 
issuance of a construction permit to 
"modify" a production or utilization 
facility. The Commission's requirements 
on license amendments, 10 CFR 50.92, 
provide that changes constituting a 
"material alteration" of a facility require 
issuance of a new construction permit. 
In the past, the NRC staff has required a 
new construction permit where the 
licensee sought to replace a research 
reactor's control rods, rod drive 
mechanisms, and core and control room 
instrumentation with components of a 
completely different design. See 
Virginia Electric and Power Co. [Surry 
Power Station, Units 1 and 2), DD-79-19, 
10 NRC 625, 656 (1979). In All Chemical 
Isotope Enrichment, Inc. [AlChemlE 
Facility-1 CPDF Facility-2, Oliver 
Springs], LBP-89-5, 29 NRC 99 (1989), 
the licensee was required to obtain a 
construction permit to alter a U.S. 
Department of Energy uranium 
enrichment facility into a stable isotope 
enrichment facility. On the other hand, 
construction permits were not issued 
where a nuclear power plant's steam 
generators were replaced with 
generators of a different design, new 
full-flow condensate polishing 
demineralization systems were 
installed, and a new building was 
constructed. Surry, supra. Construction 
permits were also not required for spent 
fuel pool modifications. See, e.g., 
Portland General Electric Co. (Trojan 

Nuclear Plant], LBP-77-69, 6 NRC 1179 
(1979); Pacific Gas and Electric Co. 
(Diablo Canyon Nuclear Power Plant, 
Units 1 and 2), ALAB-880, 26 NRC 449 
(1987). These cases suggest that material 
alteration of nuclear power plants occur 
when the fundamental nature of the 
facility is altered so that the design 
bases implementing the principal design 
criteria for the facility are changed. 

Such fundamental changes in design 
or facility purpose are not expected to 
occur as a consequence of license 
renewal. Renewal of a nuclear power 
plant operating license does not serve to 
transform a nuclear power plant into 
some other type of facility. Hence, the 
fundamental nature of a nuclear power 
plant will not be altered as a result of 
the renewal application. Moreover, the 
focus of the final 10 CFR part 54 rule is 
the management of age-related 
degradation that is expected to occur 
during the renewal term. Thus, the 
activities that must be accomplished in 
order to demonstrate adequate 
management of age-related degradation 
occurring during the renewal term are 
not likely to involve fundamental 
changes in the principal design criteria 
for a nuclear power plant or the design 
bases implementing these criteria. 
Activities expected to be accomplished 
in support of the renewal application 
may include the replacement of steam 
generators, primary loop piping, lower 
reactor internals, electrical power and 
instrumentation and control cables, and 
the refurbishment of pumps, motor­
operated valves, and NSSS components. 
Many of these license renewal activities 
are indistinguishable from the ongoing 
maintenance and overhaul activities at 
plants. Other activities, while never 
before performed on a large scale (e.g., 
replacement of wiring and cables], do 
not intrinsically involve changes in 
fundamental design criteria and design 
bases. For these reasons, the 
Commission finds that section 103 
nuclear power plant licensees are not 
expected to undertake plant 
modifications in connection with the 
license renewal application that would 
transform their plants into "new or 
substantially different" facilities. 

Since renewal applications are neither 
an "initial application" for an operating 
license nor an initial application for a 
"new or substantially different facility," 
the Commission concludes that antitrust 
considerations are not material in the 
context of license renewal. Therefore, 
the final rule does not contain a 
provision requiring antitrust review of a 
section 103 license renewal application, 
and the Commission declines to adopt a 

: commenter's suggestion that Hcense 
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renewal applicants include information 
in their renewal application to permit 
the NRC to determine whether such 
modifications have occurred. 

Despite the Commission's 
determination in this regard, the 
Commission notes that antitrust 
conditions on the existing operating 
license are not ended when the license 
is renewed. Existing antitrust conditions 
would comprise part of the current 
licensing basis for a plant and therefore 
would continue to remain in effect 
during the renewed term. 

A commenter challenged the 
Commission's proposal not to require 
antitrust review of section 103 licenses, 
arguing that since a renewal license 
"plainly is a section 103 license," it is 
subject to section 105 antitrust review. 
Significantly, the commenter did not 
address the fact that Congress did not 
intend antitrust review for other than 
initial operating licenses, absent 
modifications constituting a new or 
substantially different facility. The 
commenter states instead that the 
passage of time in conjunction with 
changes in the structure of the electric 
utility industry, reduction in generated 
cost of nuclear power due to full capital 
amortization, and changes in plant 
systems, structures, and components 
argue in favor of a new antitrust review. 
The commenter's analysis may be 
correct, but the AEA does not permit the 
NRC to take these factors into account 
in determining the need for antitrust 
review in license renewals. 

Nuclear power plants licensed under 
section 104.b of the AEA are not subject 
to antitrust review, since the antitrust 
review provisions of section 105.c.(1) 
apply only to plants licensed under 
section 103. See AEA, section 105.c.[2]. 
Section 105.c.(3) of the AEA as amended 
in 1970 does provide one circumstance 
where antitrust review for section 104.b 
plants may be requested, viz., a person 
who sought to raise antitrust issues in a 
section 104.b construction permit case 
could request an antitrust review within 
25 days of the Federal Register notice of 
filing of the operating license. This could 
be read as providing an opportunity to 
request antitrust review within 25 days 
of the Federal Register notice for the 
renewal application. However, as 
discussed above, the legislative history 
of the 1970 amendments clearly 
discloses Congress' intent that only 
initial operating licenses be subject to 
antitrust review. The Commission 
therefore concludes that section 104. 
facilities are not subject to antitrust 
review in connection with renewal of 
their operating licenses. 
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The commenter nonetheless argues 
that section 104.b plants should be 
subject to antitrust review. The 
commenter first asserts that the NRC 
has no authority to relicense plants 
under section 104.b. The Commission 
disagrees with that assertion. The 
commenter cites no statutory provision 
or explanatory Congressional committee 
report for this position. In fact, section 
102.b of the AEA requires that if the 
construction permit for a plant was 
issued under section 104.b, then "any 
license hereafter issued" shall be under 
section 104.b. The report by the Joint 
Committee on Atomic Energy on the 
1970 amendment states that "subsection 
104.b. licenses would not be convertible 
to section 103 licenses * * * ." H.Rep. No. 
1470, 91st Cong., 2d Sess. 28 (1970), 
S.Rep. No. 1347, 91st Cong., 2d Sess. 28 
(1970). 

Nonetheless, the commenter claims 
that the antitrust review exemption for 
section 104.b plants does not apply if, 
subsequent to initial licensing, the 
facility has been modified to such a 
degree so as to constitute a "new or 
substantially different facility," citing a 
passage on page 27 of the Joint 
Committee report. The commenter then 
argues that section 104.b plants have 
been altered to such an extent after their 
initial licensing so as to constitute a 
"new or substantially different facility." 
The Commission believes that the 
commenter misunderstands the 
Committee's intent in this regard. 
Congress never intended that each 
license amendment or license renewal 
application filed after the initial license 
issuance be the occasion for determining 
anew whether all previous changes now 
constitute a new or substantially 
different facility. Rather, the test was to 
be whether the application, considered 
by itself, represents an "initial 
application for a modification which 
would constitute a new or substantially 
different facility." Joint Committee 
Report, at 29. The Commission believes 
that once the inquiry is properly focused 
upon the changes proposed in the 
renewal application, there is little basis 
for finding that licensees of section 104.b 
plants will undertake modifications in 
connection with license renewal 
applications such that their plants 
would be transformed into "new or 
substantially different" facilities. As 
discussed above in connection with 
section 103 plants, the refurbishment or 
replacement activities that licensees are 
expected to undertake in support of 
license renewal do not involve 
fundamental alteration to the purpose of 
the plant, nor will there be fundamental 
changes to the design criteria and design 

bases. Section 104.b plants are 
indistinguishable from section 103 plants 
in this regard. The Commission 
concludes that section 104.b plant 
licensees are not expected to undertake 
plant modifications in connection with 
the license renewal application that 
would transform their plants into "new 
or substantially different" facilities, and 
therefore no antitrust review need be 
conducted for section 104.b plants as a 
consequence of license renewal. 

The commenter's suggestion in its 
supplementary comments that antitrust 
review is particularly compelling in the 
case of section 104.b plants actually 
subjected to antitrust review under 
section 105.c.(3) is unpersuasive. Again, 
the Joint Committee report makes clear 
that there was only to be one antitrust 
review, absent modification of a nuclear 
power plant such that it could be 
regarded as "new or substantially 
different." 

The commenter's final point is that the 
Commission as a matter of policy should 
undertake an antitrust review in 
connection with a renewal application. 
Congress has determined the extent of 
the NRC's antitrust responsibilities vis­
a-vis licensing activities, and the 
Commission has long indicated its 
unwillingness to expand the scope of its 
inquiry beyond that contemplated by 
statute. See Houston Lighting and Power 
Co., CLl-77-13, 5 NCR 1303 (1977). 
Moreover, persons are not precluded 
from obtaining relief with respect to 
anticompetitive activies described in the 
comments. Those who feel they are 
aggrieved by anticompetitive conduct 
may request action from the U.S. 
Department of Justice and the Federal 
Trade Commission. These Federal 
agencies have primary jurisdiction in 
investigating anticompetitive behavior, 
possess far greater resources and 
expertise to investigate such activities, 
and have broader authority to seek or 
order relief. Finally, aggrieved parties 
can pursue a private antitrust action in 
Federal or State courts. 

y. Compliance with 10 CFR Part 140 

Section 170 of the AEA (commonly 
referred to as the Price-Anderson Act) 
establishes financial protection and 
indemnity requirements for certain NRC 
licensees. The regulations in 10 CFR part 
140 codify the requirements of the Price­
Anderson Act. These requirements 
currently apply to "persons who is (sic) 
an applicant for or holder of a license 
issued pursuant to 10 CFR part 50 of this 
chapter to operate a nuclear reactor." 
See 10 CFR 140.2(a)(l). Thus, under 
§ 140.2(a)(l), licensees holding renewed 
nuclear power plant operating licenses 
are subject to the requirements of 10 
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CFR part 140. Although renewed 
opera ting licenses will now be issued 
pursuant to 10 CFR part 54, the 
Commission intends nuclear power 
plant licensees holding renewed licenses 
to continue to be subject to 10 CFR part 
140. Therefore, the Commission is 
modifying 10 CFR 140.2(a)(l) and 10 CFR 
140.10 to make clear that the applicable 
requirements of 10 CFR part 140 also 
apply to licensees under 10 CFR part 54. 

In accordance with 10 CFR 50.57(a)(5), 
each licensee was found to be in 
compliance with the requirements of 10 
CFR part 140 when the original 
operating license was issued. The 
Commission does not believe that a new 
finding of compliance with 10 CFR part 
140 is necessary when it issues a 
renewed operating license under 10 CFR 
part 54. All licensees are required to 
comply with 10 CFR part 140 throughout 
the term of their license. Thereafter, in 
connection with any further licensing 
action (e.g., license amendments), the 
NRC reviews the indemnity provisions 
and makes any necessary adjustments. 
In addition, the nuclear power plant 
insurance pools that form the basis for 
the financial protection requirements of 
10 CFR part 140 inform the NRC each 
year regarding any changes in insurance 
or potential cancellations. For these 
reasons, the Commission concludes that 
a new finding of compliance with 10 
CFR part 140 need not be made in 
connection with any renewal of a 
nuclear power plant operating license 
under 10 CFR part 54. 

A law firm commenting on behalf of a 
number of individual utilities points out 
that the attachment to the standard 
indemnity agreement entered into 
between licensees and the NRC, at 10 
CFR 140.92, appendix B, would have to 
be changed to include the license 
number for the renewed license. The 
law firm suggests that the license 
renewal application include a request to 
make conforming changes in the 
attachment to the standard indemnity 
agreement. The Commission agrees and 
includes a new provision in § 54.19 that 
requires a licensee to identify 
conforming changes in the attachment to 
the standard indemnity agreement. 

The commenter also questions 
whether Price-Anderson coverage would 
apply if the renewed license were issued 
in the form of a supersession license. 
According to the commenter, an 
argument could be raised that a 
supersession license is a "wholly 
different" license not covered by Price­
Anderson. The Commission does not 
accept this analysis. The final sentence 
of section 170.c states: 
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With respect to any production or 
utilization facility for which a construction 
permit is issued between August 30, 1954, and 
August l, 2002, the requirements of this 
subsection shall apply to any license issued 
for such facility subsequent to August l, 2002. 

It is unclear how the term "any license" 
could somehow be interpreted not to 
include a supersession license issued to 
effectuate operating license renewal. 
The commenter does not explain what 
policy, legal,.or technical considerations 
would serve to distinguish supersession 
licenses so as to defeat Congress' clear 
intent that facilities with construction 
permits issued before August 1, 2002, 
enjoy continued Price-Anderson 
coverage during the term of "any 
license" issued after that date. 
Moreover, the commenter's suggested 
solution, to amend the existing license's 
term beyond 40 years, is not legally 
available to the NRC. (See discussion in 
section IV.g.) The Commission 
concludes that Price-Anderson coverage 
continues to apply to renewed licenses 
for facilities having construction permits 
issued prior to August 1, 2002. 

The commenter also addressed the 
question of whether Price-Anderson 
indemnification applies during the 
interim period of operation where a 
timely and sufficient renewal 
application was filed, the operating 
license has expired, and the NRC has 
yet to act on the application. The 
Commission concludes that Price­
Anderson indemnification continues to 
apply during the interim period of 
operation. Section 170.c states that an 
indemnification contract "shall cover 
public liability arising out of or in 
connection with the licensed activity." 
As discussed in Section IV.b, a license is 
not deemed to be expired if a timely and 
sufficient renewal application has been 
filed with the NRC. Since the operating 
license is deemed to still be in effect and 
not expired, activities conducted in 
accordance with the operating license 
during the interim period of operation 
are "licensed activities" that are 
covered by the indemnification contract. 

V. Availability of Documents 

The principal supporting documents of 
this supplementary information are: 

(1) NUREG-1412, "Foundation for the 
Adequacy of the Licensing Bases," U.S. 
Nuclear Regulatory Commission (USNRCJ, 
December 1991. 

(2) NUREG-1398, "Environmental 
Assessment for Final Rule on Nuclear Power 
Plant License Renewal," USNRC, December 
1991. 

(3) NLREG-1362, "Regulatory Analysis for 
Final Rule on Nuclear Power Plant License 
Renewal," USNRC, December 1991. 

(4) NUREG-1428, "Analysis of Public 
Comments on the Proposed Rule on Nuclear 
Power Plant License Renewal," USNRC, 
December 1991. 

(5) NUREG/CR-5382, "Screening of 
Generic Safety Issues for License Renewal 
Considerations," The MITRE Corporation, 
December 1991. 

(6) NUREG-1411, "Response to Public 
Comments Resulting from the Public 
Workshop on Nuclear Power Plant License 
Renewal," USNRC, July 1990. 

Copies of all documents cited in the 
supplementary information section of 
this final rule are available for 

· inspection, and/ or for copying for a fee, 
in the NRC Public Document Room, 2120 
L Street, NW. (Lower Level), 
Washington, DC. 

In addition, copies of NUREGs cited in 
this document may be purchased from 
the Superintendent of Documents, U.S. 
Government Printing Office, P.O. Box 
37082, Washington, DC 20013-7082. 
Copies are also available for purchase 
from the National Technical Information 
Service, 5285 Port Royal Road, 
Springfield, VA 22161. 

VI. Finding of No Significant 
Environmental Impact 

An environmental assessment (EA) of 
this rule has been prepared pursuant to 
the National Environmental Policy Act 
(NEPA) and NRC's regulations in 10 CFR 
part 51. Under NEPA and 10 CFR part 
51, the NRC must consider, as an 
integral part of its decisionmaking 
process on the proposed action, the 
expected environmental impacts of 
promulgating the rule and reasonable 
alternatives to the action. The 
Commission has determined that this 
rule is not a major Federal action 
signficantly affecting the quality of 
human environment. The Commission 
has therefore determined not to prepare 
an environmental impact statement for 
this action. The environmental 
assessment on which the determination 
is based has been issued as NUREG-
1398. 

License renewal is and has been 
permitted under the AEA and previously 
was implemented in the Commission's 
regulations at 10 CFR 50.51. This new 
rule (10 CFR part 54) differs from the 
previous rule in that it establishes the 
specific procedural and safety criteria 
and standards for renewal, whereas the 
previous rule was silent about such 
criteria and standards. In either case, 
the Commission's envir011niental 
protection regulations, 10 CFR part 51, 
would be applied equally in renewing 
individual operating licenses under 
either the old or the new rule. The 10 
CFR part 54 rule does not change the 
requirements of 10 CFR part 51. 
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In preparing the EA, the NRC 
assessed the possible differences in 
environmental impacts that might arise 
due to relicensing under the provisions 
of 10 CFR part 54 rather than 10 CFR 
50.51. License renewal under either rule 
would involve essentially the same 
types of analyses and actions, 
specifically inspection, surveillance, 
testing, and monitoring (ISTM) and 
repair, replacement, or refurbishment of 
selected nuclear plant components and 
structures that are subject to aging. The 
scope of these activities would be 
specific to each plant and be based on 
an assessment of plant safety and 
operation. Depending on the specific 
changes required in each case, the 
plants would make these changes at 
least partly during normal refueling 
shutdowns, but some plants may require 
additional shutdown prior to expiration 
of the initial license to accomplish the 
changes. A work force of from 300 to 950 
could be on site during this period, · 
regardless of whether renewal is under 
previous requirements or the final 
license renewal rule. 

The environmental impacts associated 
with ISTM and with repair, replacement, 
or refurbishment would be of the same 
magnitude as those experienced during 
other maintenance or replacement 
activities conducted during the previous 
operation of the plant. Occupational 
exposures resulting from these activities 
are expected to range from 270 to 1930 
person-rems based on exposure data 
from previous major maintenance 
activities. These impacts would not vary 
significantly whether renewal is 
accomplished under previous 
requirements or the final rule. 

The. modifications, repairs, and 
replacements undertaken in each plant 
would not entail changes to the overall 
design of the plant. Thus basic plant 
operating parameters, such as thermal 
performance, power output, and fuel 
utilization, would not, in general, be 
expected to change during any renewal 
term under either the previous rule or 
the final rule. Further, occupational 
exposure and both radiological and 
nonradiological releases from the plant 
would be essentially the same whether 
renewal is achieved under previous 
requirements or the final rule and are 
not expected to differ in magnitude from 
those experienced during operation prior 
to license renewal. The current average 
occupational radiation dose per plant of 
425 person-rems per year (based on 1987 
data) is expected to continue at about 
that level or lower through a 20-year 
license renewal term. 

Under the final license renewal rule, 
each licensee is required at the time of 
application to identify important-to-
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license-renewal systems, structures, and 
components of the plant that are subject 
to aging and, during the renewal term, to 
assess and manage the aging 
degradation of those components. 
Though similar objectives would be 
required under the previous rule, the · 
procedures and standards that would be 
involved are not specified by the 
previous rule. 

Annual radioactive waste production 
is not expected to change significantly 
from rates during the original license 
term under either rule. A 20-year 
addition to a 40-year term of operation 
for a plant would, under either existing 
requirements or the final license 
renewal rule; result in about a 50 
percent increase in the requirement for 
high-level waste repository storage, 
some increase in the spent fuel storage 
capability at each individual plant, and 
about a 50 percent increase in Tow-level 
waste storage capacity. 

In sum, the environmental impact 
resulting from relicensing under 10 CFR 
part 54 would be similar to that for 
relicensing under the previous rule (10 
CFR 50.51). 

VII. Paperwork Reduction Act 
Statement 

This final rule amends information 
collection requirements that are subject 
to the Paperwork Reduction Act of 1980 
(44 U.S.C. 3501 et seq.). Existing 
requirements were approved by the 
Office of Management and Budget 
approval number 3150-0155. The 
amended information collection 
requirements contained in the final rule 
will not become effective until after they 
are approved by the Office of 
Management and Budget. Notice of 
0MB approval -will be published in the 
Federal Register. 

Public reporting burden for this 
collection of information is estimated to 
average 135,000 hours per response, 
including the time for reviewing 
instructions, searching existing data 
sources, gathering and maintaining the 
data needed, and completing and 
reviewing the collection of information. 
Send comments regarding this burden 
estimate or any other aspect of this 
collection of information, including 
suggestions for reducing this burden, to 
the Information and Records 
Management Branch [MNBB-7714), U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555; and to the Desk 
Officer, Office of Information and 
Regulatory Affairs, NEOB-3019, (3150-
0136, 0011, 0155, and 0039), Office of 
Management and Budget, Washington, 
DC 20503. 

VIII. Regulatory Analysis 

The NRC prepared a regulatory 
analysis of the benefits and costs of the 
final rule and of a set of significant 
alternatives. The analysis is reported in 
NUREG-1362. Some highlights of the 
analysis are presented below. 

The specific objectives of the license 
renewal rule are to establish the 
standards that must be met by license 
renewal applicants, to define the scope 
of information required for reviewing 
the applications, and to specify the 
procedures for submitting the 
applications.-In order to determine the 
specific content of the rule consistent 
with these objectives, the NRC staff has 
defined and evaluated a set of specific 
alternatives that cover the range of 
alternatives that would meet these 
objectives, as summarized below. The 
alternative sets of safety criteria and 
standards, reflecting differing 
approaches and stringencies, that were 
evaluated and compared in the 

_ regulatory analysis are as follows: 

Alternative A 

Current licensing basis ( original 
licensing basis, as amended to the time 
of the renewed license) with no 
additional requirements. 

This alternative is based on the 
proposition that risk-signifiant changes 
in the plant's materials and equipment 
generally occur as a gradual, progressive 
process. Knowledge of plant condition, 
maintenance actions to keep up an 
adequately safe condition, and aging 
management are all required during the 
original licensing term as well as after 
renewal. The current licensing basis, 
together with such future changes in 
requirements as may become applicable 
to particular plants, could thus be 
viewed as adequately accommodating 
the evolving technical issues of plant 
aging past the renewal date. 

This alternative would require the 
lowest renewal expenditures but would 
be least intensive in addressing the 
advancing age-degradation issues. 

Alternative B 

Extension of Alternative A to require 
assessment and management of aging 
unique to license renewal. 

This alternative would place the 
following requirements on the licensee: 
systematic identification of systems, 
structures, and components important to 
license renewal; selection of structures 
and components requiring effective 
programs to manage age-related 
degradation unique to license renewal; 
and descriptions of effective programs 
to adequately manage age-related 
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degradation unique to license renewal 
and the bases for the programs. 

Alternative B, which is the selected 
approach, has undergone limited 
changes as it evolved from the proposed 
rule to the final rule, as discussed 
elsewhere in this document. These 
changes have been evaluated for their 
effect on risk reduction and cost 
estimates in the regulatory analysis, 
particularly with regard to differences in 
documentation of the current licensing 
basis and the scope of SSCs requiring 
programs to manage age-related 
degradation unique to license renewal, 
but including other refinements as well. 
Risk-reduction estimates were not 
appreciably affected. The estimate of 
total costs increased slightly, but not 
enough to change the conclusion 
regarding the cost-effectiveness of 
Alternative B relative to the other 
alternatives. 

Alternative B would provide a formal 
and consistent structure to the licensee's 
efforts to assess and manage aging 
unique to license renewal during the 
renewal term. The results of licensee 
assessments also would provide 
information for an NRC finding of 
whether or not the renewal term 
requested by the licensee is justified. 

As compared with Alternative A, 
Alternative B offers the benefit of a 
more intensive and systematic program 
to manage the effects of aging risks. 
However, it foregoes Alternatives C and 
D's new-plant safety enhancements. 
Alternative B would involve greater 
renewal expenditures than Alternative 
A, but less than Alternatives C and D. 

Alternative C 

Extension of Alternative B to require 
assessment of design differences against 
selected new-plant standards. 

The selection of applicable new-plant 
standards would be based on potential 
risk importance and the practicality of 
overcoming obstacles to the 
modifications involved. Applicants 
would be required to demonstrate, 
through PRA-aided analyses, that their 
specific plants' differences from the 
selected new-plant standards are not 
risk-significant or that the plant and 
procedural changes are adequate. The 
objective of Alternative C would be to 
upgrade the safety of renewed-license 
plants above the degree of safety that 
had been deemed acceptable for the 
original license term by seeking to attain 
the improvements envisaged for new 
plants in the more promising and less · 
difficult areas. 

Alternative C seeks safety 
enhancements over Alternative B, but its 
renewal expenditures would be higher. 
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Alternative D 

Extension of Alternative B to require 
compliance with all new-plant 
standards. 

Some limited compromises would 
necessarily be involved, both in new­
plant requirements that it may not be 
possible or practical to comply with and 
in the fact that much retained equipment 
would not be free of all aging effects. 
Without some tolerance for near­
equivalents or specific exemptions, this 
alternative may assimilate to the no­
renewal option. 

The objective of this alternative 
would be to seek the closest possible 
safety equivalence of renewal-license 
plants with new plants, in recognition of 
the historic gradual tightening of safety 
requirements over the years and 
increasing evolution of more 
conservative, more risk-averse public 
attitudes towards safety objectives of 
technological enterprises, notably 
nuclear power plants. 

Alternative D would be the most 
ambitious in its safety objectives and 
highest in renewal expenditures. 

Conclusion 

Alternative B was chosen as the 
preferred alternative. Its systematic 
aging management requirement, absent 
from Alternative A, is warranted by the 
importance of equipment aging as the 
key safety issue in nuclear plant life 
extension and license renewal and is 
well justified on a cost-benefit basis. 
The enhancement over Alternative B 
offered by the selective or full 
introduction of new-plant standards, as 
would be the case with Alternatives C 
and D, are neither necessary for 
adequate safety nor worthwhile on a 
cost-benefit basis. 

Some commenters argued that, since 
older plants do not meet the current 
licensing standards, these plants should 
not be relicensed or that they should be 
required to meet some or all of the 
current licensing standards before 
relicensing. The Commission disagrees 
and the bases for the selection of 
Alternative B have been discussed 
above. In addition, the Commission's 
continuing regulatory oversight ensures 
that a plant's CLB will evolve as a result 
of ongoing regulatory initiatives and 
required backfits during the term of 
operation to incorporate new safety 
requirements, thereby continuing to 
ensure that an acceptable level of safety 
would exist at any time during operation 
under a renewed license. The CLB is 
also modified as necessary to ensure 
that operation will not be inimical to the 
common defense and security. The 

required operation of the plant within 
the CLB and the Commission's 
continued regulatory oversight, together 
with the management of age-related 
degradation unique to license renewal, 
provide reasonable assurance that 
operation of a nuclear power plant 
during the period of extended operation 
will not be inimical to the public health 
and safety or common defense and 
security. 

There were other comments about the 
analysis of consequences for Alternative 
B. Comments from the industry stated 
that the large risk reductions associated 
with the aging management activities 
are unrealistic. It was argued that even 
without the formal assessment and 
management of Alternative B, NRC and 
the licensees would recognize any 
significant increase in risk due to aging 
and take corrective actions. The 
Commission does not agree that it is 
adequate to wait to address aging 
concerns when they become apparent in 
plant operations. Analysis of risk due to 
aging indicates that core damage 
frequency can increase to relatively high 
levels before failures occur, so 
corrective action after a failure does not 
adequately control risk. 

IX. Regulatory Flexibility Act 
Certification 

As required by the Regulatory 
Flexibility Act of 1980 (5 U.S.C. 605[b)), 
the Commission certifies that this rule 
does not have a significant impact on a 
substantial number of small entities. The 
final rule sets forth application 
procedures and technical requirements 
for renewed operating licenses for 
nuclear power plants. Nuclear power 
plant licensees do not fall within the 
definition of small businesses as defined 
in section 3 of the Small Business Act, 15 
U.S.C. 632, the Small Business Size 
Standards of the Small Business 
Administrator (13 CFR part 121), or the 
Commission's Size Standards (50 FR 
50241; December 9, 1985). 

X. Non-Applicability of Backfit Rule 

This rule addresses the procedural 
and technical requirements for obtaining 
a renewed operating license for nuclear 
power plants. The Commission has not 
previously addressed the policy, 
technical, and procedural issues 
relevant to renewal of nuclear power 
plant operating licenses either in 
rulemaking or in guidance documents. 
Accordingly, this rule does not 
constitute a "backfit" as defined in 10 
CFR 50.109[a)(l) and a backfit analysis 
need not be prepared. Moreover, policy 
considerations weigh against 
consideration of 10 CFR part 54 as a 
"backfit." The primary impetus for the 
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backfit rule was "regulatory stability," 
viz., that once the Commission decides 
to issue a license, the terms and 
conditions for operating under that 
license would not be arbitrarily changed 
post hoc. Regulatory stability is not a 
relevant issue with respect to 10 CFR 
part 54. This rule has only a prospective 
effect upon nuclear power plant 
licensees. There are no licensees 
currently holding renewed nuclear 
powerplant operating licenses.who 
could be affected by this rule; 
consequently, there are no valid 
expectations that may be changed 
regarding the terms and conditions for 
obtaining a renewed operating license. 

As the Commission expressed in the 
Preamble for 10 CFR part 52, which 
prospectively changed the requirements 
for receiving design certifications, the 
backfit rule: 

Was not intended to apply to every 
regulatory action which changes settled 
expectations. Clearly, the backfit rule would 
not apply to a rule which imposed more 
stringent requirements on all future 
applicants for construction permits, even 
though such a rule might arguably have an 
adverse impact on a person was considering 
applying for a permit but had not done so yet. 
In this latter case, the backfit rule protects 
the construction permit holder, but not the 
prospective applicant, or even the present 
applicant. See 54 FR 1538fHl6; April 18, 1989. 

At the November 1989 license renewal 
workshop and in written comments, the 
industry asserted that a backfit analysis 
for part 54 rulemaking is desirable to 
ensure that the NRC engages in 
"disciplined decisionmaking" when 
determining what additional actions 
should be required by the rule to 
address age-related degradation. The 
Commission believes that the industry 
concerns in this regard have been 
addressed by preparation of a 
regulatory analysis, internal agency 
reviews of the rule by the Committee to 
Review Generic Requirements (CRGR), 
review of the rule and associated 
guidance documents by the Advisory 
Committee on Reactor Safeguards 
[ACRS), preparation of analyses 
required by the Paperwork Reduction 
Act, and the numerous opportunities for 
public comment provided by the NRC 
[e.g., public workshops, advance notices 
of proposed rulemaking). 

In sum, for the reasons set forth 
above, the Commission has determined 
that a backfit analysis pursuant to 10 
CFR 50.109 need not be prepared for the 
part 54 rule. 

List of Subjects 

10 CFRPart2 

Administrative practice and 
procedure, Antitrust, Byproduct 
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material, Classified information, 
Environmental protection, 
Intergovernmental relations, Nuclear 
materials, Nuclear power plants and 
reactors, Penalties, Sex discrimination, 
Source material, Special nuclear 
material, Waste treatment and disposal. 

10 CFR Part 50 

Administrative practice and 
procedure, Antitrust, Backfitting, 
Classified information, Criminal penalty, 
Fire protection, Incorporation by 
reference, Nuclear power plants and 
reactors, Radiation protection, Reactor 
siting criteria, Reporting and 
recordkeeping requirements. 

10 CFR Part 54 

Administrative practice and 
procedure, Age-related degradation, 
Backfitting, Classified information, 
Criminal penalty, Environmental 
protection, Incorporation by reference, 
Nuclear power plants and reactors, 
Reporting and recordkeeping 
requirements. 

10 CFR Part 140 

Insurance, Nuclear power plants and 
reactors, Reporting and recordkeeping 
requirements. 

For the reason set out in the preamble 
and under the authority of the Atomic 
Energy Act of 1954, as amended, the 
Energy Reorganization Act of 1974, as 
amended, and 5 U.S.C. 552 and 553, the 
Commission is adding a new part 54 to 
10 CFR chapter I and is adopting the 
following amendments to 10 CFR parts 
2, 50, and 140. 

57 FR 4912 
Published 2/10/92 

10 CFR Part 54 

RIN 3150-AD04 

Nuclear Power Plant License Renewal 

Correction 

In rule document 91-29628 beginning 
on page 64943 in the issue of Friday, 
December 13, 1991, make the following 
corrections: 

§ 54.29 [Corrected] 

1. On page 64979, in the first column. 
in § 5-t.29(c), in the last line. "action" 
should read "section". 

§ 54.33 [Corrected] 

2. On the same page, in the second 
· column, in § 54.33(d), the second 
paragraph after [c) should carry the 
designation "(d)"; in paragraph [d), in 
the 16th line, "Chances" should read 
"Changes"; and in paragraph [e), in the 
second line from the bottom. "statute" 
should read "status". 

57 FR 55062 
Published 11/24/92 
Effective 12/24/92 

Clarification of Statutory Authority for 
Purposes of Criminal Enforcement 

See Part 11 Statements of Consideration 

58 FR 45243 
Published 8/27/93 
Effective 9/27 /93 

FSAR Update Submittals 

See Part 50 Statements of Consideration 

60 FR 22461 
Published 5/8/95 
Effective 6/7 /95 

10 CFR Parts 2, 51, and 54 

RIN 3150-AF05 

Nuclear Power Plant License Renewal; 
Revisions 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission (NRC) has amended its 
regulations to revise the requirements 
that an applicant must meet for 
obtaining the renewal of a nuclear 
power plant operating license. The rule 
also clarifies the required information 
that must be submitted for review so 
that the agency can determine whether 
those requirements have been met and 
changes the administrative requirements 
that a holder of a renewed license must 
meet. These amendments are intended 
to provide a more stable and predictable 
regulatory process for license renewal. 
EFFECTIVE DATE: June 7, 1995. 
FOR FURTHER INFORMATION CONTACT: 
Thomas G. Hiltz, Office of Nuclear 
Reactor Regulation, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555, telephone: (301) 415-1105. 
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SUPPLEMENTARY INFORMATION: 

I. Background. 
II. Final Action. 
III. Principal Issues. 

a. Continued validity of certain findings in 
previous rulemaking. 

b. Reaffirmation of the regulatory 
philosophy and approach and 
clarification of the two principles of 
license renewal. 

c. Systems, structures, and components 
within the scope of license renewal. 

d. The regulatory process and aging 
management. 

e. Reaffirmation of conclusions concerning 
the current licensing basis and 
maintaining the function of systems, 
structures, and components. 

f. Integrated plant assessment. 
g. Time-limited aging analyses and 

exemptions. 
h. Standards for issuance of a renewed 

license and the scope of hearings. 
i. Regulatory and administrative controls. 

IV. General Comments and Responses. 
V. Public Responses to Specific Questions. 
VI. Availability of Documents. 
VII. Finding of No Significant Environmental 

Impact: Availability. 
VIII. Paperwork Reduction Act Statement. 
IX. Regulatory Analysis. 
X. Regulatory Flexibility Act Certification. 
XI. Non-Applicability of the Backfit Rule. 

I. Background 
The previous license renewal rule (10 

CFR Part 54) was adopted by the 
Nuclear Regulatory Commission (NRC) 
on December 13, 1991 (56 FR 64943). 
This rule established the procedures, 
criteria, and standards governing the 
renewal of nuclear power plant 
operating licenses. 

Since publishing the previous license 
renewal rule, the NRC staff has 
conducted various activities related to 
implementing this rule. These activities 
included: developing a draft regulatory 
guide, developing a draft standard 
review plan for license renewal, 
interacting with lead plant licensees, 
and reviewing generic industry 
technical reports sponsored by the 
Nuclear Management and Resources 
Council (now part of the Nuclear Energy 
Institute (NEI)). 

In November 1992, the law firm of 
Shaw, Pittman, Potts, and Trowbridge 
submitted a paper to the NRC that 
presented the perspective of Northern 
States Power Company on the license 
renewal process. The paper included 
specific recommendations for making 
the license renewal process more 
workable. In addition, industry 
representatives provided the 
Commission with views on several key 
license renewal implementation issues. 
In late 1992, the NRC staff conducted a 
senior management review and 
discussed key license renewal issues 
with the Commission, industry groups, 
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and individual licensees. The NRC staff 
presented its recommendations 
regarding several of these key license 
renewal issues in two Commission 
policy papers: SECY-93-049, 
"Implementation of 10 CFR Part 54, 
'Requirements for Renewal of Operating 
Licenses for Nuclear Power Plants,' " 
and SECY-93-113, "Additional 
Implementation Information for 10 CFR 
Part 54, 'Requirements for Renewal of 
Operating Licenses for Nuclear Power 
Plants.'"' 

In its staff requirements memorandum 
(SRM) of June 28, 1993, the Commission 
stated that it is essential to have a 
predictable and stable regulatory 
process clearly and unequivocally 
defining the Commission's expectations 
for license renewal. This process would 
permit licensees to make decisions 
about license renewal without being 
influenced by a regulatory process that 
is perceived to be uncertain, unstable, or 
not clearly defined. The Commission 
directed the NRC staff to convene a 
public workshop to evaluate alternative 
approaches for license renewal that best 
take advantage of existing licensee 
activities and programs as a basis for 
concluding that aging will be addressed 
in an acceptable manner during the 
period of extended operation. In 
particular, the Commission directed the 
NRC staff to examine the extent to 
which greater reliance can be placed on 
the maintenance rule (10 CFR 50.65, 
"Requirements for Monitoring the 
Effectiveness of Maintenance at Nuclear 
Power Plants") as a basis for concluding 
that the effects of aging will be 
effectively managed during the license 
renewal term. 

On September 30, 1993, the NRC staff 
conducted a public workshop in 
Bethesda, Maryland, that was attended 
by over 180 people. Attendees included 
nuclear utilities, industry organizations, 
public interest groups, architect and 
engineering firms, consultants and 
contractors, and Federal and State 
governments. In December 1993, the 
NRC staff forwarded SECY-93-331, 
"License Renewal Workshop Results 
and Staff Proposals for Revision to 10 
CFR Part 54, 'Requirements for Renewal 
of Operating Licenses for Nuclear Power 
Plants,' " to the Commission. The NRC 
staff recommended that the Commission 
amend 10 CFR Part 54. 

In its SRM of February 3, 1994, the 
Commission agreed with the NRC stafrs 
conceptual approach (explained in 
SECY-93-331) for performing license 
renewal reviews and directed the staff to 
proceed with rulemaking to amend 10 
CFR Part 54. The Commission believes 
that the license renewal process should 
focus on the management of the effects 

of aging on certain systems, structures, 
and components during the period of 
extended operation. An objective for the 
amendment is to establish a more stable 
and predictable license renewal process. 
The amendment will identify certain 
systems, structures, and components 1 

that require review in order to provide 
the necessary assurance that they will 
continue to perform their intended 
function for the period of extended 
operation. 

On May 23, 1994, the NRC staff 
provided the Commission with its 
proposed amendment to the license 
renewal rule in SECY-94-140, 
"Proposed Amendment to the Nuclear 
Power Plant License Renewal Rule (10 
CFR Part 54)." In the SRM of June 24, 
1994, the Commission approved the 
publication of the proposed rule 
amendment for a 90-day public 
comment period. In the SRM, the 
Commission directed the staff to (1) 
ensure consistency in the use of the 
terms "structures, systems, and 
components" and "structures and 
components," (2) solicit comments on 
the ability of existing programs to detect 
failures in redundant structures and 
components before there is a loss of 
intended system or structure function, 
(3) address the need for§ 54.4(a)(3) in 
the statements of consideration for the 
proposed rule, and (4) review the 
necessity of retaining§ 54.4(a)(4) and 
include the rationale for its conclusions 
in the proposed rule. 

On September 9, 1994, (59 FR 46574) 
the proposed revisions to the license 
renewal rule were published in the 
Federal Register for a 90-day public 
comment period. The public comment 
period ended on December 9, 1994. The 

' Throughout the Statement of Considerations, the 
phrases, '"systems, structures, and components'' 
and "structures and components" are used. As a 
matter of clarification, the Commission intends that 
the phrase, "systems, structures, and components" 
applies to the matters involving the discussions of 
the overall renewal review, the specific license 
renewal scope (§ 54.4), time-limited aging analyses 
(§ 54.21(c)J, and the license renewal finding 
(§ 54.29). The phrase, "structures and components" 
applies to matters involving the integrated plant 
assessment (IP A) required by § 54.21(a) because the 
aging management review required within the IP A 
should be a component and structure level review 
rather than a more general system level review. The 
phrase systems, structures, and components applies 
to the evaluation of time-limited aging analyses 
required by§ 54.21(c) because such plant-specific 
analyses may have been carried out, for the initial 
operating term, for either systems, structures, or 
components. Reeva! uation for the renewal term is 
intended to focus on the same·systems, structures, 
or components subject to the initial term time­
limited aging analyses. The finding required by 
§ 54.29 considers both the results of the integrated 
plant assessment and the time-limited aging 
analyses and, therefore, the phrase system, 
structures, and components is applicable to this 
section. · 
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Commission received 42 separate 
responses concerning the proposed 
rulemaking for license renewal. In early 
April 1995, after reviewing SECY-95-
067, "Final Amendment to the Nuclear 
Power Plant License Renewal Rule (10 
CFR Part 54)," the Nuclear Energy 
Institute and Yankee Atomic Electric 
Company provided additional 
comments. All comments received have 
been considered in developing this final 
rule. 

Comments on the proposed rule came 
from a variety of sources. These 
included: a private citizen, 3 public 
interest groups (Sierra Club-Atlantic 
Chapter, Public Citizen, and the Ohio 
Citizens for Responsible Energy Inc.), 1 
Federal organization (Department of 
Energy (DOE)), 4 State organizations 
(Illinois Department of Nuclear Safety 
(Illinois), Connecticut Department of 
Public Utility Control (Connecticut), 
New Jersey Department of 
Environmental Protection (New Jersey), 
and Nevada Agency for Nuclear 
Projects, Nuclear Waste Project Office 
(Nevada)), 2 industry organizations (NEI 
and Nuclear Utility Group on 
Equipment Qualification (NUGEQ)), 2 
vendor owners groups (Babcock and 
Wilcox (B & W) Owners Group and 
Westinghouse Owners Group), 2 
vendors/consultants (B & W Nuclear 
Technologies and Westinghouse Electric 
Corporation), and 27 separate nuclear 
power plant licensees. All 27 licensees 
endorsed the comments provided by 
NEI, and some utilities also provided 
additional comments. 

The Commission specifically solicited 
responses to five questions in the 
proposed rule. The questions and the 
responses to them can be found in 
Section V of the Supplementary 
Information also known as the 
Statement of Considerations (SOC). 

Many of the letters contained similar 
comments, which were grouped 
together and are addressed on an issue 
basis. The NRC has responded to all of 
the significant points raised by the 
commenters. Those comments that are 
applicable to a specific issue discussed 
in a specific section of the 
Supplementary Information portion of 
this document are discussed within that 
section. Comments received·that are not 
responsive to a particular issue are 
addressed in Section IV. Public 
comments received on the proposed 
rule are available for inspection and 
copying for a fee at the Commission's 
Public Document Room located at 2120 
L Street NW. (Lower Level), 
Washington, DC. 
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Il. Final Action 
The final rule revises certain 

requirements contained in 10 CFR Part 
54 and establishes a regulatory process 
that is simpler, more stable, and more 
predictable than the previous license 
renewal rule. The final rule continues to 
ensure that continued operation beyond 
the term of the original operating license 
will not be inimical to the public health 
and safety. The more significant changes 
made to the previous license renewal 
rule are as follows: '' 

(1) The intent of the license renewal 
review has been clarified to focus on the 
adverse effects of aging rather than 
identification of all aging mechanisms. 
The final rule is intended to ensure that 
important systems, structures, and 
components will continue to perform 
their intended function in the period of 
extended operation. Identification of 
individual aging mechanisms is not 
required as part of the license renewal 
review. The definitions of age-related 
degradation, age-related degradation 
unique to license renewal, aging 
mechanisms, renewal term, and 
effective program have been deleted. 

(2) The definitions of integrated plant 
assessment (IPA)(§ 54.3) and the IPA 
process(§ 54.21(a)) have been clarified 
to be consistent with the revised focus 
in item (1) on the detrimental effects of 
aging. 

(3) A new§ 54.4 has been added to 
replace the definition of systems, 
structures, and components "important 
to license renewal" in§ 54.3. Section 
54.4 defines those systems, structures, 
and components within the scope of the 
license renewal rule and identifies the 
important functions (intended 
functions) that must be maintained. The 
requirement to include systeins, 
structures, and components that have 
limiting conditions for operation in 
facility technical specifications within 
the scope of license renewal has been 
deleted. 

(4) In§ 54.21(a), the IPA process has 
been simplified. The wording has been 
changed to resolve any ambiguity 
associated with the use of the terms 
systems, structures, and components 
(SSCs) and structures and components 
(SCs). A simplified methodology for 
determining whether a structure or 
component requires an aging 
management review for license renewal 
has been delineated. Only passive, long­
lived structures and components are 
subject to an aging management review 
for license renewal. Sections 54.21 (b) 
and (d) have been deleted, and a new 
§ 54.21(c) dealing with time-limited 
aging analyses (TLAA) and§ 54.21(d) 
dealing with requirements for the final 

safety analysis report (FSAR) 
supplement have been added. The 
requirement in § 54.21(c) of the previous 
rule to review any relief from codes and 
standards has been deleted, and the 
requirement in § 54.21(c) of the previous 
rule to review exemptions from 
regulatory requirements has been 
clarified and linked with the time­
limited aging analyses. 

(5) In§ 54.22, the requirement to 
include detailed justification for certain 
technical specification changes in the 
FSAR supplement has been modified to 
require that the detailed justification be 
included in the license renewal 
application. 

(6) In§ 54.29, the standards for 
issuance of a renewed license have been 
changed to reflect the revised focus on 
the detrimental effects of aging 
concerning structures and components 
requiring an aging management review 
for license renewal and any time-limited 
issues (including exemptions) 
applicable for the renewal term. A new 
§ 54.30 has been added to distinguish 
between those issues identified during 
the license renewal process that require 
resolution during the license renewal 
process and those issues that require 
resolution during the current license 
term. 

(7) In§ 54.33, requirements for 
continuation of the current licensing 
basis (CLB) and conditions of renewed 
licenses have been changed to delete all 
reference to age-related degradation 
unique to license renewal (ARDUTLR). 
Section 54.33(d) of the previous rule, 
which requires a specific change control 
process, has been deleted. 

(8) In§ 54.37, additional records and 
recordkeeping requirements have been 
changed to be less prescriptive. Section 
54.37(c) has been deleted. 

III. Principal Issues 

a. Continued Validity of Certain 
Findings in Previous Rulemaking 

The principal purpose of this final 
rule is to simplify and clarify the 
previous license renewal rule. Unless 
otherwise clarified or reevaluated, either 
directly or indirectly, in the discussion 
for this final rule, the conclusions in the 
SOC for the previous license renewal 
rule remain valid (56 FR 64943; 
December 13, 1991). 

One commenter stated that the 
previous license renewal rule has been 
substantially modified in the proposed 
rule so as to constitute a "recision" of 
the previous rule. 

The Commission does not believe that 
this final rule represents a recision of 
the previous license renewal rule, 10 
CFR Part 54. As stated in the SOC for 
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the proposed rule, "[u]nless otherwise 
clarified or reevaluated, either directly 
or indirectly, in the discussion for this 
proposed rule, the conclusions in the 
SOC for the current license renewal rule 
remain valid* * *" September 9, 1994 
(59 FR 46576). Some of the subjects 
resolved in the previous Part 54 
rulemaking that remain unaffected by 
this final rule include the concept of the 
CLB, the nature of the current regulatory 
process, the regulatory process for 
assuring compliance with the CLB, form 
of the renewed license, the term of the 
renewed license, antitrust 
considerations, and the applicability of 
the provisions of the Price-Anderson 
Act. 

Furthermore, regardless of whether 
this final rule constitutes a recision of 
the previous rule, the Commission 
agrees with the commenter that the 
Administrative Procedure Act (APA) 
requires the Commission to provide a 
"reasoned analysis" for the changes to 
Part 54 that are being adopted in this 
final rule. The Commission takes issue 
with the commenter with regard to 
whether the SOC for the proposed and 
for the final rule adequately explain the 
bases for the changes. The Commission 
believes that this SOC provides a 
detailed discussion setting forth the 
perceived problems with the previous 
license renewal rule as well as a 
discussion of the bases for this final 
rule. In sum, the Commission has 
fulfilled its obligation under the AP A to 
provide the bases for this rule, 
regardless of whether the changes that 
are being adopted in this final rule 
constitute a recision of the previous 
license renewal rule. 

b. Reaffirmation of the Regulatory 
Philosophy and Approach and 
Clarification of the Two Principles of 
License Renewal 

(i) Regulatory Philosophy 
In developing the previous license 

renewal rule, the Commission 
concluded that issues material to the 
renewal of a nuclear power plant 
operating license are to be confined to 
those issues that the Commission 
determines are uniquely relevant to 
protecting the public health and safety 
and preserving common defense and 
security during the period of extended 
operation. Other issues would, by 
definition, have a relevance to the safety 
and security of the public during 
current plant operation. Given the 
Commission's ongoing obligation to 
oversee the safety and security of 
operating reactors, issues that are 
relevant to current plant operation will 
be addressed by the existing regulatory 
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process within the present license term 
rather than deferred until the time of 
license renewal. Consequently, the 
Commission formulated two principles 
of license renewal. 

The first principle of license renewal 
was that, with the exception of age­
related degradation unique to license 
renewal and possibly a few other issues 
related to safety only during the period 
of extended operation of nuclear power 
plants, the regulatory process is 
adequate to ensure that the licensing 
bases of all currently operating plants 
provides and maintains an acceptable 
level of safety so that operation will not 
be inimical to public health and safety 
or common defense and security. 
Moreover, consideration of the range of 
issues relevant only to extended 
operation led the Commission to 
conclude that the detrimental effects of 
aging is probably the only issue 
generally applicable to all plants. As a 
result, continuing this regulatory 
process in the future will ensure that 
this principle remains valid during any 
period of extended operation if the 
regulatory process is modified to 
address age-related degradation that is 
of unique relevance to license renewal. 
Consequently, the previous license 
renewal rule focused the Commission's 
review on this one safety issue. 

The second and equally important 
principle of license renewal holds that 
the plant-specific licensing basis must 
be maintained during the renewal term 
in the same manner and to the same 
extent as during the original licensing 
term. This principle would be 
accomplished, in part, through a 
program of age-related degradation 
management for systems, structures, and 
components that are important to 
license renewal as defined in the 
previous rule. 

The Commission still believes that 
mitigation of the detrimental effects of 
aging resulting from operation beyond 
the initial license term should be the 
focus for license renewal. After further 
consideration and experience in 
implementing the previous rule, the 
Commission has, however, determined 
that the requirements for carrying out 
the license renewal review can and 
should be simplified and clarified. The 
Commission has concluded that, for 
certain plant systems, structures, and 
components, the existing regulatory 
process will continue to mitigate the 
effects of aging to provide an acceptable 
level of safety in the period of extended 
operation. 

The objective of a license renewal 
review is to determine whether the 
detrimental effects of aging, which 
could adversely affect the functionality 

of systems, structures, and components 
that the Commission determines require 
review for the period of extended 
operation, are adequately managed. The 
license renewal review is intended to 
identify any additional actions that will 
be needed to maintain the functionality 
of the systems, structures, and 
components in the period of extended 
operation. The Commission has 
determined that it can generically 
exclude from the IP A aging management 
review for license renewal (1) those 
structures and components that perform 
active functions and (2) structures and 
components that are replaced based on 
qualified life or specified time period. 
However, all systems, structures, and 
components evaluated based on time­
limited aging analyses would be subject 
to a license renewal evaluation. 
Structures or components may have 
active functions, passive functions, or 
both. Detailed discussions concerning 
determination of those systems, 
structures, and components requiring a 
license renewal review are contained in 
Section III.c of this SOC; detailed 
discussions of those structures and 
components subject to an aging 
management review are in Section 111.f 
of this SOC; and detailed discussions of 
systems, structures, and components 
requiring a license renewal evaluation 
are contained in Section III.g of this 
soc. 

This final rule focuses the license 
renewal review on certain systems, 
structures, and components that the 
Commission has determined require 
evaluation to ensure that the effects of 
aging will be adequately managed in the 
period of extended operation. This 
change is viewed as a modification 
consistent with the first principle of 
license renewal established in the 
previous rule. In view of this final rule, 
the first principle can be revised to state 
that, with the possible exception of the 
detrimental effects of aging on the 
functionality of certain plant systems, 
structures, and components in the 
period of extended operation and 
possibly a few other issues related to 
safety only during extended operation, 
the regulatory process is adequate to 
ensure that the licensing bases of all 
currently operating plants provides and 
maintains an acceptable level of safety 
so that operation will not be inimical to 
public health and safety or common 
defense and security. As modified, the 
Commission affirms its support of the 
first principle of license renewal, as 
well as the (unmodified) second 
principle. 
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(ii) Deletion of the term "Age-Related 
Degradation Unique to License 
Renewal" 

The use of the term "age-related 
degradation unique to license renewal" 
in the previous license renewal rule 
caused significant uncertainty and 
difficulty in implementing the rule. A 
key problem involved how "unique" 
aging issues were to be identified and, 
in particular, how existing licensee 
activities and Commission regulatory 
activities would be considered in the 
identification of systems, structures, and 
components as either subject to or not 
subject to ARDUTLR. The difficulty in 
clearly establishing "uniqueness" in 
connection with the effects of aging is 
underscored by the fact that aging is a 
continuing process, the fact that many 
licensee programs and regulatory 
activities are already focused on 
mitigating the effects of aging to ensure 
safety in the current operating term of 
the plant, and the fact that no new aging 
phenomena have been identified as 
potentially occurring only during the 
period of extended operation. 

The final rule eliminates both the 
definition of ARDUTLR and use of the 
term in codified regulatory text. Thus, 
confusion regarding the detailed 
definition of ARDUTLR in the rule and 
questions regarding which structures 
and components could be subject to 
ARDUTLR have been eliminated. 

Public Citizen noted that deletion of 
the term ARDUTLR represents alteration 
of the "original premise" of the rule and 
this change "has not been precipitated 
by any realization about reactor aging 
and safety." Under both the previous 
renewal rule as well as this final rule, 
the objective was to supplement the 
regulatory process, if warranted, to 
provide sufficient assurance that 
adequate safety will be assured during 
the extended period of operation. The 
Commission has concluded that the 
only issue where the regulatory process 
may not adequately maintain a plant's 
current licensing basis concerns the 
detrimental effects of aging on the 
functionality of certain systems, 
structures, and components in the 
period of extended operation. While the 
objective and conclusion has remained 
the same in the two rulemakings, the 
first principle of license renewal has 
been revised consistent with the 
deletion of ARDUTLR. The Commission 
recognizes that the concept of 
ARDUTLR has been removed inasmuch 
as the term "ARDUTLR" has been 
deleted from the first principle and from 
the rule language itself. However, 
consistent with the focus of the previous 
rule, the final rule will ensure that the 
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effects of aging in the period of 
extended operation are adequately 
managed. 

The Commission disagrees with the 
commenter's statement that this change 
was arrived at without regard to reactor 
aging and safety. As discussed above, 
greater understanding that (1) aging is a 
continuous process and (2) that the 
actual effects of aging are not explicitly 
linked, from a technical perspective, to 
the term of an operating license, led the 
Commission to consider deleting 
ARDUTLR. The Commission's current 
determination that a narrower set of 
systems, structures, and components 
than that of the previous license 
renewal rule should require evaluation 
to ensure that the effects of aging will 
be adequately managed in the period of 
extended operation recognizes that 
many licensee programs and regulatory 
activities will continue to adequately 
manage the adverse effects of aging 
during the period of extended operation. 
Therefore, the Commission believes that 
this alteration is firmly based on an 
appropriate consideration of reactor 
safety and aging. The final rule reflects 
a greater understanding of effective 
aging management (focus on effects 
rather than mechanisms) and more 
realistic expectations of aging in the 
extended period of operation. 

c. Systems, Structures, and Components 
Within the Scope of License Renewal 

(i) Scope of the License Renewal Review 
and Elimination of the Technical 
Specification Limiting Conditions for 
Operation Scoping Category 

In the final rule, the Commission has 
deleted the definition (in§ 54.3) of 
systems, structures, and components 
important to license renewal and 
replaced it with a new section entitled 
§ 54.4 Scope. This new section 
continues to define the set of plant 
systems, structures, and components 
that would be the initial focus of a 
license renewal review. From this set of 
systems, structures, and components, a 
license renewal applicant will 
determine those systems, structures, and 
components that require review for 
license renewal. The intent of the 
definition of systems, structures, and 
components important to license 
renewal (i.e., to initially focus the 
review on important systems, structures, 
and components) remains intact in the 
new §54.4. 

In the SOC for the previous license 
renewal rule, the Commission 
concluded that applicants for license 
renewal should focus on the 
management of aging for those systems, 
structures, and components that are of 

principal importance to the safety of the 
plant. The Commission also believed 
that the focus of an aging evaluation for 
license renewal cannot be limited to 
only those systems, structures, and 
components that the Commission has 
traditionally defined as safety-related. 
Therefore, the Commission determined 
that, in order to ensure the continued 
safe operation of the plant during the 
renewal term, the initial focus of license 
renewal should be (1) safety-related 
systems, structures, and components, (2) 
nonsafety-related systems, structures, 
and components that directly support 
the function of a safety-related system, 
structure, or component or whose 
failure could prevent the performance of 
a required function of a safety-related 
system, structure, or component, (3) 
systems, structures, and components 
relied upon to meet a specific set of 
Commission regulations, and (4) 
systems, structures, and components 
subject to the operability requirements 
contained in the facility technical 
specification limiting conditions for 
operation. 

Since publishing the previous rule, 
the Commission has gained 
considerable preapplication rule 
implementation experience and gained 
a better understanding of aging 
management, in part, through the 
development of a regulatory guide to 
implement the maintenance rule, 10 
CFR 50.65. The Commission now 
believes that (1) by appropriately 
crediting existing licensee programs that 
manage the effects of aging and (2) by 
appropriately crediting the continuing 
regulatory process, it can more narrowly 
define those systems, structures, and 
components within the scope of license 
renewal and more narrowly focus the 
license renewal review. 

The Commission continues to believe 
that the initial scope for the license 
renewal review should not be limited to 
only those systems, structures, or 
components that the Commission has 
traditionally defined as safety-related. 
However, as discussed below (see 
Justification for the Elimination of the 
Technical Specification Limiting 
Conditions for Operation Scoping 
Category) the Commission determined 
that the requirement to consider 
additional systems, structures, and 
components subject to the operability 
requirements contained in the facility 
technical specification limiting 
conditions for operation is unnecessary 
and has been deleted. · 

The first two categories of systems, 
structures, and components discussed 
in the new scope section (§ 54.4(a)(1) 
and (a)(2)) are the same categories 
defined in the previous definition of 
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systems, structures, and components 
important to license renewal. These 
scoping categories concern (1) all safety­
related systems, structures, and 
components and (2) all nonsafety­
related systems, structures, and 
components that support the function of 
a safety-related system, structure, or 
component or whose failure could 
prevent a safety-related system, 
structure, or component from 
satisfactorily fulfilling its intended 
function(s). These two categories are 
meant to capture, as a minimum, 
automatic reactor shutdown systems, 
engineered safety feature systems, 
systems required for safe shutdown 
(achieve and maintain the reactor in a 
safe shutdown condition), and 
nonsafety-related systems, such as 
auxiliary systems, necessary for the 
function of safety-related systems. 

The third category of systems, 
structures, and components discussed 
in the new scope section (§ 54.4(a)(3)) 
are those systems, structures, and 
components whose functionality may be 
relied on in safety analyses or plant 
evaluations to perform a function that 
demonstrates compliance with the 
Commission's regulations for 10 CFR 
50.48 (Fire Protection), 10 CFR 50.49 
(Environmental Qualification), 10 CFR 
50.61 (Pressurized Thermal Shock), 10 
CFR 50.62 (Anticipated Transients 
Without Scram), and 10 CFR 50.63 
(Station Blackout). This category is also 
specified in the previous definition of 
systems, structures, and components 
important to license renewal and 
included those systems, structures, and 
components relied upon to meet certain 
regulations. This category was 
developed to ensure that important 
systems, structures, and components 
that may be considered outside the 
traditional definition of safety-related 
and outside of the first two categories in 
§ 54.4, would be included within the 
initial focus of license renewal. Through 
evaluation of industry operating 
experience and through continuing 
regulatory analysis, the Commission has 
reaffirmed that systems, structures, and 
components required to comply with 
these regulations are important to safe 
plant operation because they provide 
substantial additional protection to the 
public health and safety or are an 
important element in providing 
adequate protection to the public health 
and safety. The Commission, therefore, 
concludes that these systems, structures, 
and components should be included as 
part of the initial scope of the license 
renewal review. 

In their comments on the proposed 
revision to the rule, NUGEQ noted that 
there is substantial overlap between the 
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equipment that would be identified in 
§ 54.4(a) and the electrical equipment 
important to safety identified in 
§ 50.49(b). To provide clarity and 
consistency and minimize the potential 
that a licensee will be required to 
reassess the entire scope of § 50.49 
equipment, NUGEQ suggests that 
§ 54.4(a)(3) be modified to include only 
the additional electric equipment 
identified in§ 50.49(b)(3). The 
Commission concludes that the rule 
modification proposed by NUGEQ is not 
necessary. However, the Commission 
agrees that for purposes of § 54.4, the 
scope of§ 50.49 equipment to be 
included within § 54.4 is that 
equipment already identified by 
licensees under 10 CFR 50.49(b). 
Licensees may rely upon their listing of 
10 CFR 50.49 equipment, as required by 
10 CFR Part 50.49(d), for purposes of 
satisfying § 54.4 with respect to 
equipment within the scope of§ 50.49. 

Justification for the Elimination of the 
Technical Specification Limiting 
Conditions for Operation Scoping 
Category 

In the previous license renewal rule, 
the Commission established a fourth 
category of systems, structures, and 
components to be the focus of the initial 
license renewal review. In this category, 
the Commission included all systems, 
structures, and components that have 
operability requirements in the plant 
technical specifications limiting 
conditions for operation. As defined in 
Standard Technical Specifications, "a 
system, subsystem, train, component, or 
device shall be operable when it is 
capable of performing its specified 
safety function(s) and when all 
necessary attendant instrumentation, 
controls, normal or emergency electrical 
power, cooling and seal water, 
lubrication, and other auxiliary 
equipment that are required for the 
system, subsystem, train, component, or 
device to perform its specified safety 
function(s) are also capable of 
performing their related support 
function(s)." This was intended to 
include (1) all systems, structures, and 
components specifically identified in 
the technical specification limiting 
conditions for operation, (2) any system, 
structure or component for which a 
functional requirement is specifically 
identified in the technical specification 
limiting conditions for operation, and 
(3) any necessary supporting system, 
structure or component that must be 
operable or have operability in order for 
a requir~d system, structure, or 
component to be operable. 

Tlie Commission previously 
considered the technical specification 

limiting conditions for operation 
scoping category to be consistent with 
the Commission's intent not to re­
examine the entire plant for license 
renewal but to ensure that all systems, 
structures, and components of principal 
importance to safe plant operation were 
identified and, if necessary, evaluated. 
However, existing technical 
specifications for many plants have 
functional requirements on certain 
systems, structures, and components 
with low or indirect safety significance. 
Preapplication rule implementation 
experience has indicated that this 
category of systems, structures, and 
components, as defined in the previous 
rule, could lead to an unwarranted re­
examination of plant systems, 
structures, and components that are not 
of principal importance for license 
renewal. 

For example, limiting conditions for 
operation are frequently included in 
technical specifications for plant 
meteorological and seismic monitoring 
instrumentation, main turbine bypass 
systems, and traversing incore probes. 
These requirements, while important for 
certain aspects of power plant 
operation, have little or no direct 
bearing on protection of public health 
and safety. Recognizing this, the 
Commission concludes that current 
activities for such systems, structures, 
and components, including licensee 
programs and the NRC regulatory 
process, are sufficient and that no 
additional evaluation is necessary for 
license renewal. The technical 
specification category would only add 
(i.e., not captured by§ 54.4(a)(l)-(3)) 
nonsafety-related systems, structures, 
and components that do not support 
safety-related systems, structures, and 
components. As discussed in greater 
detail below, the Commission concludes 
that these additional nonsafety-related 
systems, structures, and components 
should not be the subject of license 
renewal. 

Relationship Between Improved 
Technical Specifications and License 
Renewal Scoping 

While it is not the Commission's 
intent to require applicants for license 
renewal to "improve" their technical 
specifications, it remains the 
Commission's intent to focus the license 
renewal review on those systems, 
structures, and components that are of 
principal importance to safety. 
Therefore, a license renewal scoping 
category that requires wholesale 
consideration of systems, structures, 
and components within the scope of 
technical specifications may not 
appropriately focus licensee and NRC 
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resources on those systems, structures, 
and components that are of principal 
importance to safety. 

In its "Final Policy Statement on 
Technical Specifications Improvements 
for Nuclear Power Reactors" (58 FR 
39132; July 22, 1993), the Commission 
identified four criteria for defining the 
scope of improved technical 
specifications. The four criteria are as 
follows: 

Criterion 1: Installed instrumentation 
that is used to detect, and indicate in 
the control room, a significant abnormal 
degradation of the reactor coolant 
pressure boundary. 

Criterion 2: A process variable, design 
feature, or operating restriction that is 
an initial condition of a Design Basis 
Accident or Transient analysis that 
either assumes the failure of or presents 
a challenge to the integrity of a fission 
product barrier. 

Criterion 3: A structure, system, or 
component that is part of the primary 
success path and which functions or 
actuates to mitigate a Design Basis 
Accident or Transient that either 
assumes the failure of or presents a 
challenge to the integrity of a fission 
product barrier. 

Criterion 4: A structure, system, or 
component which operating experience 
or probabilistic safety assessment has 
shown to be significant to public health 
and safety. 

Nuclear power plant licensees that 
voluntarily choose to "improve" their 
technical specifications based on this 
Commission policy may submit changes 
to the Commission for review and 
approval that will remove systems, 
structures, and components from their 
technical specifications before 
conducting license renewal (experience 
shows that approximately 40 percent of 
limiting conditions for operation and 
surveillance requirements could be 
deleted). 

After considering the substantial 
overlap between the four criteria for 
defining the scope oftechnical 
specifications and the first three scoping 
categories for license renewal, the 
Commission concluded that the number 
of additional systems, structures, and 
components that would be considered 
as a result of applying the technical 
specification scoping category to 
improved technical specifications is 
small. These additional systems, 
structures, and components most likely 
would result from differences in each 
plant's current licensing basis and from 
the application of these criteria and 
categories on a plant-specific bases. 

Tlie Commission cannot make 
conclusions in this rulemaking about 
the appropriateness of whether these 
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additional systems, structures, and 
components should be included in an 
individual plant's technical 
specifications. However, the 
Commission can conclude that these 
additional systems, structures, and 
components are of a relatively lower 
safety significance because they are, by 
exclusion, nonsafety-related systems, 
structures, and components whose 
failure cannot prevent the performance 
or reduce the availability of a safety­
related system, structure, or component. 
Additionally, the Commission believes 
that the existing regulatory process for 
these additional nonsafety-related 
systems, structures, and components is 
adequate to ensure that age degradation 
will not result in a loss of functionality 
in accordance with the CLB. 

The Commission believes that there is 
sufficient experience with its policy on 
technical specifications to apply that 
policy generically in revising the license 
renewal rule consistent with the 
Commission's desire to credit existing 
regulatory programs. Therefore, the 
Commission concludes that the 
technical specification limiting 
conditions for operation scoping 
category is unwarranted and has deleted 
the requirement that identifies systems, 
structures, and components with 
operability requirements in technical 
specifications as being within the scope 
of the license renewal review. 

(ii) Intended Function 
The previous license renewal rule 

required an applicant for license 
renewal to identify, from systems, 
structures, and components important 
to license renewal, those structures and 
components that contribute to the 
performance of a "required function" or 
could, if they fail, prevent systems, 
structures, and components from 
performing a "required function." This 
requirement initially posed some 
difficulty in conducting pre-application 
reviews of proposed scoping 
methodologies because it was not clear 
what was meant by "required function." 
Most systems, structures, and 
components have more than one 
function and each could be regarded as 
"required." Although the Commission 
could have required a licensee to ensure 
all functions of a system, structure, or 
component as part of the aging 
management review, the Commission 
concluded that this requirement would 
be unreasonable and inconsistent with 
the Commission's original intent to 
focus only on those systems, structures, 
and components of primary importance 
to safety. Consideration of ancillary 
functions would expand the scope of 
the license renewal review beyond the 

Commission's intent. Therefore, the 
Commission determined that "required 
function" in the previous license 
renewal rule refers to those functions 
that are responsible for causing the 
systems, structures, and components to 
be considered important to license 
renewal. 

To avoid any confusion with the 
previous rule, the Commission has 
changed the term "required function" to 
"intended function" and explicitly 
stated in § 54.4 that the intended 
functions for systems, structures, and 
components are the same functions that 
define the systems, structures, and 
components as being within the scope 
of the final rule. 

(iii) Bounding the Scope of Review 
Pre-application rule implementation 

has indicated that the description of 
systems, structures, and components 
subject to review for license renewal 
could be broadly interpreted and result 
in an unnecessary expansion of the 
review. To limit this possibility for the 
scoping category relating to nonsafety­
related systems, structures, and 
components, the Commission intends 
this nonsafety-related category 
(§ 54.4(a)(2)) to apply to systems, 
structures, and components whose 
failure would prevent the 
accomplishment of an intended 
function of a safety-related system, 
structure, and component. An applicant 
for license renewal should rely on the 
plant's CLB, actual plant-specific 
experience, industry-wide operating 
experience, as appropriate, and existing 
engineering evaluations to determine 
those nonsafety-related systems, 
structures, and components that are the 
initial focus of the license renewal 
review. Consideration of hypothetical 
failures that could result from system 
interdependencies that are not part of 
the CLB and that have not been 
previously experienced is not required. 

Likewise, to limit the potential for 
unnecessary expansion _of the review for 
the scoping category concerning those 
systems, structures, and components 
whose function is relied upon in certain 
plant safety analyses to demonstrate 
compliance with the Commission 
regulations (i.e., environmental 
qualification, station blackout, 
anticipated transient without scram, 
pressurized thermal shock, and fire 
protection), the Commission intends 
that this scoping category include all 
systems, structures, and components 
whose function is relied upon to 
demonstrate compliance with these 
Commission's regulations. An applicant 
for license renewal should rely on the 
plant's current licensing bases, actual 

54-SC-39 

plant-specific experience, industry-wide 
operating experience, as appropriate, 
and existing engineering evaluations to 
determine those systems, structures, and 
components that are the initial focus of 
the license renewal review. 
Consideration of hypothetical failures 
that could result from system 
interdependencies, that are not part of 
the current licensing bases and that 
have not been previously experienced is 
not required. · 

Several commenters noted that the 
word "directly" did not precede the 
phrase "prevent satisfactory 
accomplishment of any of the functions 
identified in paragraphs (a)(l)(i), (ii), or 
(iii) of this section" in § 54.4(a)(2) and 
concluded that, in the absence of the 
word "directly," the license renewal 
review could cascade into a review of 
second-, third-, or fourth-level support 
systems. The Commission reaffirms its 
position that consideration of 
hypothetical failures that could result 
from system interdependencies that are 
not part of the CLB and that have not 
been previously experienced is not 
required. However, for some license 
renewal applicants, the Commission 
cannot exclude the possibility that 
hypothetical failures that are part of the 
CLB may require consideration of 
second-, third-, or fourth-level support 
systems. In these cases the word 
"directly" may cause additional 
confusion, not clarity, regarding the 
systems, structures and components 
required to be within the scope of 
license renewal. In removing the word 
"directly" from this scoping criterion, 
the Commission believes it has (1) 
achieved greater consistency between 
the scope of the license renewal rule 
and the scope of the maintenance rule 
(§ 50.65) regarding nonsafety-related 
systems whose failure could prevent 
satisfactory accomplishment of safety­
related functions and thus (2) promoted 
greater efficiency and predictability in 
the license renewal scoping process. 

The inclusion of nonsafety-related 
systems, structures, and components 
whose failure could prevent other 
systems, structures, and components 
from accomplishing a safety function is 
intended to provide protection against 
safety function failure in cases where 
the safety-related structure or 
component is not itself impaired by age­
related degradation but is vulnerable to 
failure from the failure of another 
structure or component that may be so 
impaired. Although it may be 
considered outside the scope of the 
maintenance rule, the Commission 
intends to include equipment that is not 
seismically qualified located near 
seismically qualified equipment (i.e., 
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Seismic II/I equipment already 
identified in a plant CLB) in this set of 
nonsafety-related systems, structures 
and components. 

In one of its comments, the Sierra 
Club indicated that all nonsafety-related 
equipment and required functions 
should be considered because failures 
could go unnoticed for a long period of 
time and start a chain reaction that 
could lead to catastrophic events. 
Nevada also proposed a fuel life-cycle 
approach to license renewal that would 
consider the plant operations as an 
"Integrated Operating System." The 
Commission disagrees with the Sierra 
Club comment and the Commission 
concludes that the license renewal 
approach proposed by Nevada would 
result in the consideration of issues 
outside the scope of this rule and result 
in consideration of additional systems, 
structures, and components that are not 
directly related to the safe operation of 
the plant for the period of extended 
operation. The Commission has 
reviewed its scoping criteria and 
determined that the criteria (1) reflect an 
appropriate consideration of the existing 
regulatory process, (2) properly focus 
the initial license renewal review on 
those systems, structures, and 
components that are most important to 
safety and (3) will not result in an 
unwarranted re-examination of the 
entire plant. 

One commenter indicated that the 
scope of systems, structures, and 
components considered for license 
renewal could be further reduced by 
identifying and addressing the very few 
issues in which a plant's design must 
specifically consider 40 years of 
degradation. In one of its comments, 
Illinois suggested that those systems, 
structures and components required to 
mitigate a sequence leading to core 
damage, as determined by plant-specific 
probabilistic analyses, and those 
systems, structures, and components 
required to make protective action 
recommendations for the protection of 
the public, should also be included in 
the scope of this rulemaking. 

As the commenter suggested, the 
Commission did consider further 
limiting the scope of license renewal to 
certain issues in a plant's design that 
were specifically based on a time period 
bounded by the current license term (40 
years). As a result, the Commission 
explicitly identified the need to review 
time-limited aging analyses and 
incorporated this requirement into the 
final rule. However, as discussed in 
Section III.d and III.f of this SOC, the 
Commission determined that, at this 
time, there was not an adequate basis to 
generically exclude passive, long-lived 

structures and components from an 
aging management review. Therefore, 
the Commission believes it is 
inappropriate to further reduce the 
systems, structures, and components 
within the scope of license renewal. 

Regarding tlie use of probabilistic 
analyses in the license renewal scoping 
process, a separate Section III.c(iv) has 
been added to the SOC, to discuss the 
role of probabilistic risk assessment in 
license renewal. Regarding systems, 
structures, and components required to 
make protective action 
recommendations, the Commission 
thoroughly evaluated emergency 
planning considerations in the previous 
license renewal rulemaking. These 
evaluations and conclusions are still 
valid and can be found in the SOC for 
the previous license renewal rule (56 FR 
64943 at 64966). Therefore, the 
Commission concludes that systems, 
structures, and components required for . 
emergency planning, unless they meet 
the scoping criteria in § 54.4, should not 
be the focus of a license renewal review. 

(iv) Use of Probabilistic Risk 
Assessment in License Renewal 

Several comments from Illinois 
concerned the use of probabilistic 
analysis techniques in the license 
renewal process. Illinois indicated that 
the NRC should require rigorous 
probabilistic analyses, require these 
analyses to be used in appropriate 
regulatory applications, and require 
these probabilistic analyses to be 
updated, as needed. In addition, Illinois 
noted that the previous rule and the 
proposed rule did not require 
consideration of individual plant 
examination (IPE) results. 

The Commission is finalizing a policy 
statement regarding the increased use of 
probabilistic risk assessment (PRA) 
methods in nuclear regulatory activities 
(59 FR 63389; December 8, 1994). 
However, there is currently no 
additional guidance for licensees to 
conduct more rigorous probabilistic 
analyses beyond the guidance for an IPE 
and an IPE External Events (IPEEE) 
(Generic Letter 88-20). The 
Commission's consideration of 
regulatory requirements associated with 
developing, maintaining, or using 
probabilistic analyses is beyond the 
scope of this rulemaking. 

The CLB for currently operating 
plants is largely based on deterministic 
engineering criteria. Consequently, there 
is considerable logic in establishing 
license renewal scoping criteria that 
recognize the deterministic nature of a 
plant's licensing basis. Without the 
necessary regulatory requirements and 
appropriate controls for plant-specific 
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PRAs, the Commission concludes that it 
is inappropriate to establish a license 
renewal scoping criterion, as suggested 
by Illinois, that relies on plant-specific 
probabilistic analyses. Therefore, within 
the construct of the final rule, PRA 
techniques are of very limited use for 
license renewal scoping. 

In license renewal, probabilistic 
methods may be most useful, on a plant­
specific basis, in helping to assess the 
relative importance of structures and 
components that are subject to an aging 
management review by helping to draw 
attention to specific vulnerabilities (e.g., 
results of an IPE or IPEEE). Probabilistic 
arguments may assist in developing an 
approach for aging management 
adequacy. However, probabilistic 
arguments alone will not be an 
acceptable basis for concluding that, for 
those structures and components subject 
to an aging management review, the 
effects of aging will be adequately 
managed in the period of extended 
operation. 

Illinois also indicated that as 
probabilistic insights are more fully 
integrated with our traditional 
deterministic methods of regulation, 
they may define a narrower safety focus. 
Thus, the use of probabilistic insights 
could reduce the scope of the very 
programs that the license renewal rule 
credits for monitoring and identifying 
the effects of aging. 

The Commission reaffirms its 
previous conclusion (see 56 FR 64943 at 
64956) that PRA techniques are most 
valuable when they focus the 
traditional, deterministic-based 
regulations and support the defense-in­
depth philosophy. In this regard, PRA 
methods and techniques would focus 
regulations and programs on those items 
most important to safety by eliminating 
unnecessary conservatism or by 
supporting additional regulatory 
requirements. PRA insights would be 
used to more clearly define a proper 
safety focus, which may be narrower or 
may be broader. In any case, PRA will 
not be used to justify poor performance 
in aging management or to reduce 
regulatory or programmatic 
requirements to the extent that the 
implementation of the regulation or 
program is no longer adequate to credit 
for monitoring or identifying the effects 
of aging. 

d. The Regulatory Process and Aging 
Management 

(i) Aging Mechanisms and Effects of 
Aging 

The license renewal review approach 
discussed in the SOC accompanying the 
December 13, 1991, rule emphasized the 
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identification and evaluation of aging 
mechanisms for systems, structures, and 
components within the scope of the 
rule. Primarily through pre-application 
implementation experience associated 
with the previous license renewal rule 
and the evaluation of comments 
resulting from the September 1993 
license renewal workshop, the 
Commission determined that an 
approach to license renewal that focuses 
only on the identification and 
evaluation of aging mechanisms could 
constitute an open-ended research 
project. Ultimately, this type of 
approach may not provide reasonable 
assurance that certain systems, 
structures, and components will 
continue to perform their intended 
functions. The Commission believes 
that regardless of the specific aging 
mechanism, only aging degradation that 
leads to degraded performance or 
condition (i.e., detrimental effects) 
during the period of extended operation 
is of principal concern for license 
renewal. Because the detrimental effects 
of aging are manifested in degraded 
performance or condition, an 
appropriate license renewal review 
would ensure that licensee programs 
adequately monitor performance or 
condition in a manner that allows for 
the timely identification and correction 
of degraded conditions. The 
Commission concludes that a shift in 
focus to managing the detrimental 
effects of aging for license renewal 
reviews is appropriate and will provide 
reasonable assurance that systems, 
structures, and components are capable 
of performing their intended function 
during the period of extended operation. 

This shift in focus of the license 
renewal review has resulted in several 
proposed changes to the license renewal 
rule. These changes include deleting the 
definitions of aging mechanism and age­
related degradation and replacing the 
requirement to manage ARDlITLR in the 
IPA with a requirement to demonstrate 
that the effects of aging will be 
adequately managed for the period of 
extended operation. 

Illinois commented that additional 
research should be undertaken to ensure 
all aging effects are understood. 
Mitigating the effects of aging cannot be 
completely divorced from 
understanding the aging mechanisms. 
Illinois indicated that the effects of 
aging on a system, structure, and 
component cannot be managed without 
some consideration of all the aging 
mechanisms causing the effects. As 
some aging mechanisms are not well 
understood, research will still need to 
be performed, and the regulatory 

process will still need to be adequate to 
address aging uncertainties. 

When the Commission concluded that 
the proper approach for a license 
renewal review was one that focused on 
mitigating the detrimental effects of 
aging regardless of the mechanisms 
causing the effects, the intent was to 
concentrate efforts on identification of 
functional degradation; that is, except 
for well-understood aging mechanisms, 
the straightforward approach to 
detecting and mitigating the effects of 
aging begins with a process that verifies 
that the intended design functions of 
systems, structures, and components 
have not been compromised or 
degraded. Once functional degradation 
is identified through performance or 
condition monitoring, corrective actions 
can be applied. The Commission agrees 
that adverse aging effects cannot be 
completely divorced from an 
understanding of the aging mechanisms. 
The corrective actions that should be 
taken following identification of 
functional degradation logically include 
determination of the cause of the 
degradation, which could involve 
mechanisms other than aging (e.g., 
faulty manufacturing processes, faulty 
maintenance, improper operation, or 
personnel errors). If one or more aging 
mechanisms are the cause of functional 
degradation, corrective actions should 
focus, as appropriate, on prevention, 
elimination, or management of the 
effects caused by the mechanism(s) in 
the future. Licensees are required by 
current regulations to develop and 
implement programs that ensure that 
conditions adverse to quality, including 
degraded system, structure, and 
component function, are promptly 
identified and corrected. 

(ii) Regulatory Requirements and 
Reliance on the Regulatory Process for 
Managing the Effects of Aging 

Commercial nuclear power plants 
have been performing a variety of 
maintenance activities that function 
effectively as aging management 
programs since plants were initially 
constructed. The Commission also 
recognizes that both the industry and 
the NRC have acquired extensive 
experience and knowledge in the area of 
nuclear power plant maintenance. 
Regarding the need for a maintenance 
rule, the results of the Commission's 
maintenance team inspections (MTis) 
indicated that licensees generally have 
adequate maintenance programs in 
place and have exhibited an improving 
trend in implementing them (56 FR 
31307; July 10, 1991). However, the 
Commission determined that a 
maintenance rule was needed, in part 
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because the MTis identified some 
common maintenance-related 
weaknesses, such as inadequate root­
cause analysis leading to repetitive 
failures, lack of equipment performance 
trending, and lack of appropriate 
consideration of plant risk in the 
prioritization, planning, and scheduling 
of maintenance. 

The Commission amended its 
regulations, at 10 CFR 50.65, on July 10, 
1991 (56 FR 31306), to require 
commercial nuclear power plant 
licensees to monitor the effectiveness of 
maintenance activities for safety­
significant plant equipment to minimize 
the likelihood of failures and events 
caused by the lack of effective 
maintenance. The maintenance rule and 
its implementation guidance (1) Provide 
for continued emphasis on the defense­
in-depth principle by including selected 
balance-of-plant (BOP) systems, 
structures, and components, (2) 
integrate risk consideration into the 
maintenance process, (3) provide an 
enhanced regulatory basis for inspection 
and enforcement of BOP maintenance­
related issues, and (4) provide a 
strengthened regulatory basis for 
ensuring that the progress achieved to 
date is sustained in the future. The 
requirements of the maintenance rule 
must be implemented by each licensee 
by July 10, 1996. 

In June 1993, the NRC issued 
Regulatory Guide 1.160, "Monitoring 
the Effectiveness of Maintenance at 
Nuclear Power Plants.'' The regulatory 
guide provides an acceptable method for 
complying with the requirements of the 
maintenance rule and states that a 
licensee can use alternative methods if 
the licensee can demonstrate that these 
alternative methods satisfy the 
requirements of the rule. Because aging 
is a continuing process, the Commission 
has concluded that existing programs 
and regulatory requirements that 
continue to be applicable in the period 
of extended operation and provide 
adequate aging management for systems, 
structures, and components should be 
credited for license renewal. 
Accordingly, the amendment to the 
license renewal rule focuses the renewal 
review on plant systems, structures, and 
components for which current activities 
and requirements may not be sufficient 
to manage the effects of aging in the 
period of extended operation. 

Since publishing the license renewal 
rule on December 13, 1991, the 
regulatory process (e.g., regulatory 
requirements, aging research, inspection 
requirements, and inspection 
philosophy) for managing the 
detrimental effects of aging for 
important systems, structures, and 
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components has continued to evolve. 
The changes in the regulatory process 
and initial experience with the license 
renewal rule have had a direct bearing 
on the Commission's conclusions 
regarding the appropriate focus of aging 
management review for systems, 
structures, and components that are 
within the scope of the license renewal 
rule, and how these systems, structures, 
and components are treated in the IP A 
process. 

(iii) Maintenance Rule Requirements 
and Implementation 

As discussed in the regulatory 
analysis for the maintenance rule and in 
Regulatory Guide 1.160, the 
Commission's determination that a 
maintenance rule was needed arose 
from the conclusion that proper 
maintenance was essential to plant 
safety. A clear link exists between 
effective maintenance and safety as it 
relates to factors such as the number of 
transients and challenges to safety­
related systems and the associated need 
for operability, availability, and 
reliability of safety-related systems, 
structures, and components. In addition, 
good maintenance is important to 
providing assurance that failures of 
other than safety-related systems, 
structures, and components that could 
initiate or adversely affect a transient or 
accident are minimized. Minimizing 
challenges to safety-related systems is 
consistent with the Commission's 
defense-in-depth philosophy. Therefore, 
nuclear power plant maintenance is 
clearly important to protecting the 
public health and safety. 

The maintenance rule requires that 
power reactor licensees monitor the 
performance or condition of systems, 
structures, and components against 
licensee-established goals in a manner 
sufficient to provide reasonable 
assurance that these systems, structures, 
and components are capable of fulfilling 
their intended functions. Performance 
and condition monitoring against 
licensee-established goals is not 
required, where it can be demonstrated 
that the performance or condition of 
systems, structures, and components is 
being effectively controlled through the 
performance of appropriate preventive 
maintenance. Performance and 
condition-monitoring activities and 
associated goals and preventive 
maintenance activities must be 
evaluated once every refueling cycle, 
provided the interval between 
evaluations does not exceed 24 months. 

As discussed in Regulatory Guide 
1.160, the extent of monitoring may vary 
from system to system, depending on 
the system's importance to risk. Some 

monitoring at the component level may 
be necessary, although, most of the 
monitoring could be done at the plant, 
system, or system train level. For 
systems, structures, and components 
that fall within the requirements of 
§ 50.65(a)(1), licensees must establish 
goals and monitor performance against 
these goals. These goals should be 
derived from information in the CLB 
and should be established 
commensurate with safety significance 
of the systems, structures, or 
components. These goals may be 
performance-oriented (reliability, 
unavailability) or condition-oriented 
(pump flow, pressure, vibration, valve 
stroke time, current, electrical 
resistance). An effective preventive 
maintenance program is required under 
§ 50.65(a)(2) if monitoring under 
§ 50.65(a)(1) is not performed. 

The SOC for the maintenance rule (56 
FR 31308; July 10, 1991) states that the 
scope of§ 50.65(a)(2) includes those 
systems, structures, and components 
that have "inherently high reliability" 
without maintenance. It is expected that 
many long-lived, passive structures and 
components could be considered 
inherently reliable by licensees and not 
be monitored under 10 CFR 50.65(a)(1). 
There may be few, if any, actual 
maintenance activities (e.g., inspection 
or condition monitoring) that a licensee 
conducts for such structures and 
components. Further, experience gained 
under the previous license renewal rule, 
staff review of industry reports, NRC 
aging research, and operating 
experience indicate that such structures 
and components should be reviewed for 
license renewal if they are passive and 
long-lived. Therefore, the Commission 
believes that such structures and 
components that are technically within 
the scope of the maintenance rule 
should not be generically excluded from 
review for license renewal on the basis 
of their inherent reliability. 

Although the maintenance rule does 
not become effective and enforceable 
until July 10, 1996, the Commission 
believes that crediting the rule (along 
with the entire regulatory program) is 
acceptable to support managing the 
effects of aging for certain systems, 
structures, and components. As 
discussed in Regulatory Guide 1.160, 
implementation of the maintenance rule 
relies extensively on existing 
maintenance programs and activities. 
The industry has developed guidance 
for complying with the maintenance 
rule and the NRC staff has reviewed this 
guidance and found it acceptable. Many 
utilities are expected to follow the 
industry guidance in implementing the 
maintenance rule. Furthermore, the 
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failure of any licensee to comply with 
the maintenance rule is enforceable by 
the Commission after July 10, 1996. 

One commenter stated that reliance 
on the maintenance rule is 
inappropriate because the NRC does not 
plan to scrutinize every system, 
structure, and component and how it is 
monitored in assuring compliance with 
the maintenance rule. According to the 
commenter, if there are uncertainties in 
the maintenance rule or its 
implementation, then there is 
uncertainty in the license renewal rule. 
The commenter also stated that the 
aging management analyses and 
measurements required by the license 
renewal rule for the period of extended 
operation should commence for all 
operating reactors when the 
maintenance rule goes into effect. The 
NRC disagrees with the commenter that 
the 100-percent inspection of all 
systems, structures, and components is 
necessary to verify compliance with 
NRC requirements, including the 
maintenance rule. The Commission 
disagrees with the commenter that the 
licensees should be required to 
commence aging management reviews 
required for license renewal when the 
maintenance rule becomes effective. 

As discussed in the SOC for the 
previous rule (56 FR at 64951), the NRC 
inspection methodology utilizes a 
sampling technique. When problems are 
identified, the inspection sample size is 
broadened to determine the extent of the 
problem. Additionally, while the 
maintenance rule does not require 
licensees to submit their maintenance 
programs to the NRC for review and 
approval, compliance with the 
requirements of the maintenance rule 
will be verified through the NRC 
inspection process. The NRC will be 
conducting inspections on a routine 
basis onsite to verify licensee 
compliance with the maintenance rule. 
Furthermore, as discussed in Section 
III(d)(iv) of this SOC, the maintenance 
rule allows for monitoring at a train, 
system, or plant level, and that goals 
should be commensurate with safety. If 
performance problems arise, corrective 
action requirements of 10 CFR 50, 
Appendix B, and the maintenance rule 
require effective corrective actions to 
preclude repetition of the failure. 

Passive, long-lived structures and 
components that are the focus of the 
license renewal rule are also within the 
requirements of the maintenance rule, 
as discussed in the SOC Section 
III(d)(iv). Treatment of these structures 
and components, however, under the 
maintenance rule is likely to involve 
minimal preventive maintenance or 
monitoring to maintain functionality of 
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such structures and components in the 
original operating period. Consequently, 
under the license renewal rule, the 
Commission did not allow for a generic 
exclusion of passive, long-lived 
structures and components based solely 
on maintenance activities associated 
with implementing the requirements of 
the maintenance rule. It also would be 
inappropriate to require that all 
licensees perform an aging management 
review required for license renewal 
when some licensees may not seek 
license renewal and do not intend to 
operate beyond the end of their current 
operating license. Furthermore, if aging 
issues are identified during the license 
renewal review that apply to the current 
operating term, licensees are required to 
take measures under their current 
license to ensure that the intended 
function of systems, structures, and 
components will be maintained in 
accordance with the CLB throughout the 
term of the current license. In addition, 
if aging issues are identified during the 
license renewal review that apply to the 
current operating term, the NRC will 
evaluate these issues for generic 
applicability as part of the regulatory 
process. 

Therefore, the Commission believes 
that with the additional experience it 
has gained with age-related degradation 
reviews and with the implementation of 
the maintenance rule, there is a 
sufficient basis for concluding that 
current licensee programs and activities, 
along with the regulatory process, will 
be adequate to manage the effects of 
aging on the active functions of all 
systems, structures, and components 
within the scope of license renewal 
during the period of extended operation 
so that the CLB will be maintained. The 
bases for this conclusion are discussed 
further in the following sections. 

(iv) Integration of the Regulatory Process 
and the Maintenance Rule With the 
License Renewal Rule 

Because of the resultant insight and 
understanding that the NRC gained in 
developing the implementation 
guidance for the maintenance rule, the 
Commission is now in a position to 
more fully integrate the maintenance 
rule and the license renewal rule. 
Because the intent of the license 
renewal rule and the maintenance rule 
is similar (ensuring that the detrimental 
effects of aging on the functionality of 
important systems, structures, and 
components are effectively managed), 
the Commission has determined that the 
license renewal rule should credit 
existing maintenance activities and 
maintenance rule requirements for most 
structures and components. Recognition 

that licensee activities associated with 
the implementation of the maintenance 
rule will continue throughout the 
renewal period and are consistent with 
the first principle of license renewal is 
fundamental to establishing credit for 
the existing programs and the 
requirements of the maintenance rule. 
As a result, the requirements in this rule 
reflect a greater reliance on existing 
licensee programs that manage the 
detrimental effects of aging on 
functionality, including those activities 
implemented to meet the requirements 
of the maintenance rule. 

Two commenters stated that it is 
inappropriate for the license renewal 
rule to rely on the maintenance rule 
implementation because 10 CFR 50.65 
will not be in effect until July 10, 1996. 
_The Commission disagrees with the 
commenters. As discussed in Section 
III.d. (ii) and (iii) of this SOC, the results 
of the Commission's MTis indicate that 
licensees have adequate maintenance 
programs in place and have exhibited an 
improving trend in implementing them. 
Nuclear power plants have been 
performing a variety of maintenance 
activities since plants were initially 
constructed. The need for a 
maintenance rule arose primarily 
because the MTis identified three 
common maintenance-related 
weaknesses (inadequate root-cause 
analysis, lack of equipment performance 
trending, and lack of appropriate 
consideration of plant risk in the 
prioritization, planning, and scheduling 
of maintenance). Additionally, the SOC 
for the maintenance rule (56 FR 31310) 
states that "[T]he focus of the rule is on 
the results achieved through 
maintenance, and, in this regard, it is 
not the intent of the rule that existing 
licensees necessarily develop new 
maintenance programs." Furthermore, 
as stated in Regulatory Guide 1.160, it 
is intended that activities currently 
being conducted by licensees, such as 
technical specification i;urveillance 
testing, can satisfy monitoring 
requirements. Such activities could be 
integrated with, and provide the basis 
for, the requisite level of monitoring. 
Finally, at the time of this rulemaking, 
nine licensees volunteered to participate 
in an NRC pilot inspection effort to 
review implementation of the 
maintenance rule. Five pilot inspections 
had been completed at nuclear power 
plants. The pilot inspections involved a 
step-by-step review of the 
implementation of the maintenance 
rule. In general, the pilot inspections 
found that licensees were able to utilize 
existing maintenance activities in 
complying with requirements of the 
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maintenance rule. Therefore, for these 
reasons and as discussed in Section 
III.(d) of this SOC, the Commission 
continues to believe that there is a 
sufficient basis for concluding that 
current licensee programs and activities, 
along with the regulatory process, will 
be adequate to manage the effects of 
aging on the active functions of all 
systems, structures, and components 
within the scope of license renewal 
during the period of extended operation 
so that the CLB will be maintained. 

In addition to the maintenance rule, 
the Commission has many individual 
requirements relative to maintenance 
throughout its regulations. These 
include 10 CFR 50.34(a)(3)(i); 
50.34(a)(7); 50.34(b)(6) (i), (ii), (iii), and 
(iv); 50.34(b)(9); 50.34(f')(1) (i), (ii), (iii); 
50.34(g); 50.34a(c); 50.36(a); 50.36(c) (2), 
(3), (5), and (7); 50.36a(a)(1); 50.49(b); 
50.55a(g); Part 50, Appendix A, Criteria 
1,13,18,21,32,36,37,40,43,45,46, 
52, 53; and Part 50, Appendix B. 

(v) Excluding Structures and 
Components With Active Functions 

Performance and condition 
monitoring for systems, structures, and 
components typically involves 
functional verification, either directly or 
indirectly. Direct verification is 
practical for active functions such as 
pump flow, valve stroke time, or relay 
actuation where the parameter of 
concern (required function), including 
any design margins, can be directly 
measured or observed. For passive 
functions, the relationship between the 
measurable parameters and the required 
function is less directly verified. Passive 
functions, such as pressure boundary 
and structural integrity are generally 
verified indirectly, by confirmation of 
physical dimensions or component 
physical condition (e.g., piping 
structural integrity can be predicted 
based on measured wall thickness and 
condition of structural supports, but its 
seismic resistance capability cannot be 
verified by inspection alone). Although 
the requirements of the maintenance 
rule apply to systems, structures, and 
components that perform both active 
and passive functions, the Commission 
has determined that performance and 
condition-monitoring programs for 
structures and components that perform 
passive functions present limitations 
that should be considered in 
determining that structures and 
components can be generically excluded 
from an aging management review for 
license renewal. 

On the basis of consideration of the 
effectiveness of existing programs which 
monitor the performance and condition 
of systems, structures, and components 
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that perform active functions, the 
Commission concludes that structures 
and components associated only with 
active functions can be generically 
excluded from a license renewal aging 
management review. Functional 
degradation resulting from the effects of 
aging on active functions is more readily 
determinable, and existing programs 
and requirements are expected to 
directly detect the effects of aging. 
Considerable experience bas 
demonstrated the effectiveness of these 
programs and the performance-based 
requirements of the maintenance rule 
delineated in § 50.65 are expected to 
further enhance existing maintenance 
programs. For example, many licensee 
programs that ensure compliance with 
technical specifications are based on 
survel.llance activities that monitor 
performance of systems, structures, and 
components that perform active 
functions. As a result of the continued 
applicability of existing programs and 
regulatory requirements, the 
Commission believes that active 
functions of systems, structures, and 
components will be reasonably assured 
in any period of extended operation. 
Further discussion and justification for 
excluding structures and components 
that perform active functions and are 
within the scope of the license renewal 
rule, but outside the scope of the 
maintenance rule, are presented in 
Section (vi). 

One commenter argued that the 
Commission should not exclude active 
components because aging can be 
discontinuous, leading to catastrophic 
failures. Examples of catastrophic 
failures provided by the commenter 
included overstretching of metal, 
bending of beams, and embrittlement. In 
their supplemental comments, NEI and 
Yankee Atomic Electric Company 
indicated that the use of the term 
"portions or• could be misinterpreted 
and lead to an unnecessary evaluation 
of all passive subcomponents of active 
structures and components. 

. The commenters appear to have 
misunderstood the Commission's intent 
with regard to "active" and "passive" 
functions. Passive parts of structures 
and components that only perform 
active functions do not require an aging 
management review. Structures and 
components that perform both passive 
and active functions require an aging 
management review for their intended 
passive function only. The exclusion 
regarding active components is focused 
on active functions rather than on an 
exclusion of the entire component. For 
example, diesel generators and air 
compressors (excluding structural 
supports) perform active functions and 

can be excluded from an aging 
management review. The examples 
given by the commenter for catastrophic 
failures are those related to "passive" 
intended functions (e.g., structural 
integrity, pressure boundary). It is the 
Commission's intent to include these 
"passive" functions in the license 
renewal review, irrespective of the 
components "active" function. For 
example, a safety system pump casing 
(i.e., pressure boundary function) would 
be required to be reviewed, while the 
pump (i.e., the active pumping function) 
would not. The Commission believes 
that considerable experience has 
demonstrated that its regulatory process, 
including the performance-based 
requirements of the maintenance rule, 
provide adequate assurance that 
degradation due to aging of structures 
and components that perform active 
functions will be appropriately managed 
to ensure their continued functionality 
during the period of extended operation. 
In addition, to address the NEI and 
Yankee Atomic Electric Company 
comments, the Commission has 
removed the words "portions or• and 
similar wording from the Statement of 
Considerations when it could be 
misinterpreted to mean a subcomponent 
piece-part demonstration. 

A commenter argued that the 
Commission should not exclude from 
review manual valves that are rarely 
operated during the life of the plant, 
some of which are relied on as part of 
contingeµcy actions in plant emergency 
operating procedures. The commenter 
argued that because these valves are 
rarely "officially" exercised, there is 
insufficient evidence that the active 
functions will be maintained in the 
renewal period. The Commission 
disagrees with the commenter's 
assertion that there is insufficient 
evidence that the active functions will 
be maintained in the renewal period. 
Such valves are within the scope of 
various regulatory programs, including 
the maintenance rule. Consequently, the 
ability of the valves to perform their 
intended function must be assured 
through either (1) effective preventive 
maintenance or (2) performance or 
condition monitoring. 

(vi) Excluding Fire Protection 
Components With Active Functions 

The scope of the maintenance rule 
does not generally include installed fire 
protection systems, structures, and 
components because performance and 
condition monitoring is required by 
§ 50.48. Therefore, for the purposes of 
license renewal, installed structures and 
components that perform active 
functions can be generically excluded 
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from an aging management review 
because they are either within the scope 
of§ 50.65 or § 50.48. Compliance with 
§ 50.48 is verified through the NRC 
inspection program. 

The fire protection rule (§ 50.48) 
requires each nuclear power plant 
licensee to have in place a fire 
protection plan (FPP) that satisfies 10 
CFR Part 50, Appendix A, Criterion 3. 
Licensees are required by § 50.48 to 
retain the FPP and each change to the 
plan until the Commission terminates 
the reactor license. The NRC reviews 
each licensee's total FPP as described in 
the licensee's safety analysis report 
(SAR), using basic review guidance 
described in § 50.48, as applicable to 
each plant. 

The FPP establishes the fire 
protection policy for the protection of 
systems, structures, and components 
important to safety at each plant and the 
procedures, equipment, and personnel 
requirements necessary to implement 
the program at the plant site. The FPP 
is the integrated effort that involves 
systems, structures, and components, 
procedures, and personnel to carry out 
all activities of fire protection. The FPP 
includes system and facility design, fire 
prevention, fire detection, annunciation, 
confinement, suppression, 
administrative controls, fire brigade 
organization, inspection and 
maintenance, training, quality 
assurance, and testing. 

The FPP is part of the CLB and 
contains maintenance and testing 
criteria that provide reasonable 
assurance that fire protectio.n systems, 
structures, and components are capable 
of performing their intended function. 
The Commission concludes that it is 
appropriate to allow license renewal 
applicants to take credit for the FPP as 
an existing program that manages the 
detrimental effects of aging. The 
Commission concludes that installed 
fire protection components that perform 
active functions can be generically 
excluded from an aging management 
review on the basis of performance or 
condition-monitoring programs afforded 
by the FPP that are capable of detecting 
and subsequently mitigating the 
detrimental effects of aging. 

(vii) Future Exclusion of Structures and 
Components on the Basis of NRC 
Requirements 

As part of the ongoing regulatory 
process, the NRC evaluates emerging 
technical issues and, when warranted, 
establishes new or revised regulatory 
requirements as part of the resolution of 
a new technical issue, subject to the 
provisions of the backfit rule(§ 50.109). 
Increasing experience with aging 
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nuclear power plants has led to the 
imposition or consideration of 
additional requirements. For example, 
at this time the Commission is 
considering rulemaking activities 
associated with steam generator 
performance and containment 
inspections. For steam generators, the 
Commission is considering the need for 
a performance-based rule to address 
steam generator tube integrity. To 
address concerns regarding 
containments and liners, the 
Commission is considering amending 
§ 50.55(a) to incorporate the most recent 
version of Subsections IWE and IWL in 
the American Society of Mechanical 
Engineers (ASME) Code, Section XI. 

These new requirements, if 
implemented, would be relevant to both 
aging management and the structures 
and components subject to an aging 
management review for license renewal 
(i.e., passive, long-lived structures and 
components). As a result, as part of 
relevant future rulemakings, the 
Commission intends to evaluate 
whether these new requirements can be 
considered effective in continuing to 
manage the effects of aging through any 
renewal term. A positive conclusion 
could establish the bases for further 
limiting the license renewal review. 

e. Reaffirmation of Conclusions 
Concerning the Current Licensing Basis 
and Maintaining the Function of 
Systems, Structures, and Components 

(i) Current Licensing Basis 

As defined in § 54.3 of the rule, the 
CLB is the set of NRC requirements 
applicable to a specific plant and a 
licensee's written commitments for 
ensuring compliance with and operation 
within applicable NRC requirements 
and the plant-specific design basis 
(including all modifications and 
additions to such commitments over the 
life of the license) that are docketed and 
are in effect. A detailed explanation of 
.the CLB, the regulatory processes 
underlying the CLB, compliance with 
the CLB, and consideration of the CLB 
is contained in the SOC for the previous 
license renewal rule (56 FR 64949: 
December 13, 1991). In summary, the 
conclusions made in the SOC for the 
previous rule remain valid. The CLB 
represents the evolving set of 
requirements and commitments for a 
specific plant that are modified as 
necessary over the life of a plant to 
ensure continuation of an adequate level 
of safety. The regulatory process is the 
means by which the Commission 
continually assesses the adequacy of 
and compliance with the CLB. 

Compilation of t,b.e CLB is unnecessary 
to perform a license renewal review. 

One commenter argued that the 
definition of CLB in § 54.3 should be 
clarified. Specifically, the commenter 
interprets that licensee written 
commitments made in docketed 
licensing correspondence such as 
responses to bulletins, generic letters, 
and enforcement actions and 
commitments in safety evaluations and 
licensee event reports (items in the third 
sentence of the definition) should be 
considered as part of the CLB only to 
the extent that these commitments 
reflect compliance with more formal 
requirements and regulations. These 
would include those elements of NRC 
requirements and regulations identified 
in the first two sentences of the 
definition. All other licensee 
commitments identified in those 
document types listed in the third 
sentence should not be considered CLB 
commitments if they are not otherwise 
necessary to demonstrate compliance 
with NRC requirements and regulations. 

The Commission is aware of public 
concerns associated with the definition 
of CLB in§ 54.3. Some of these concerns 
can be explicitly linked to what is 
meant by the term "written 
commitments" as it relates to the CLB. 
These concerns relate to ongoing 
consideration of the regulatory and 
licensee processes for defining, 
identifying, tracking, and validating 
licensee commitments. Although 
identified in the license renewal 
rulemaking process, many of these 
concerns are not directly associated 
with license renewal, but are relevant to 
current commitment management 
methods and practices. Therefore, the 
Commission is evaluating concerns 
associated with the definition of CLB in 
the context of currently operating 
reactors and may, in the future, 
determine that the definition of CLB 
needs to be clarified. Thus, the 
Commission concludes that, at this 
time, a revision to the definition of CLB 
is premature and will not be considered 
as part of this rulemaking. 

In addition, the Commission 
concludes that, for the licensee renewal 
review, consideration of written 
commitments only need encompass 
those commitments that concern the 
capability of systems, structures, and 
components, identified in § 54.2l(a), 
integrated plant assessment and 
§ 54.21(c) time-limited aging analyses, 
to perform their intended functions, as 
delineated in§ 54A(b). 

For the previous rule as well as for 
this rulemaking, commenters argued 
that the CLB of a number of plants is 
inadequate. Multiple examples of 
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operational concerns and issues at 
specific plants were identified to 
demonstrate the inadequacy of the 
CLBs. One commenter stated that the 
Yankee Rowe reactor pressure vessel 
problem (the plant was removed from 
service rather than show compliance 
with its CLB for its reactor pressure 
vessel) demonstrates the inadequacy of 
CLBs. The commenter stated that "the 
Rowe experience demonstrated that 
examination of the licensing basis for 
extended operation could jeopardize the 
remaining years on the current license." 

The Commission did not agree with 
the comments on the previous rule in 
this area and comments received for this 
rulemaking did not provide compelling 
reasons to alter the previous 
Commission determinations. The 
examples cited were all identified by 
the NRC through the inspection and 
oversight processes. The identification 
of these issues through the regulatory 
process demonstrates that the 
Commission's programs are effective in 
identifying and resolving new technical 
and safety issues and areas of 
noncompliance in a timely fashion. In 
each example provided by the 
commenters, appropriate corrective 
action was taken or is being taken on a 
plant-specific or on an industry-wide 
basis to either modify the CLB to resolve 
the concern or to ensure the continued 
compliance with the present CLB. The 
Commission agrees that the Yankee 
Rowe case demonstrated that the 
regulatory process can jeopardize 
current operation during license 
renewal activities. The decision to retire 
the Yankee Rowe plant was a utility 
economic decision when faced with the 
prospect of demo~strating continued 
compliance with its CLB. Non­
compliance with the CLB, while not 
shown in the Rowe example, is one of 
the reasons that justifies the existence of 
the regulatory process. 

Public Citizen stated that the 
Commission's contention that all 
reactors are in compliance with their 
CLBs is both arbitrary and capricious 
and neither stands the test of logic nor 
reality. The commenter continued by 
stating that the "NRC's assumption is 
_based upon the specious argument that 
having operated without a meltdown for 
a finite period of time means that safety 
is adequate." 

The Commission does not contend 
that all reactors are in full compliance 
with their respective CLBs on a 
continuous basis. Rather, as discussed 
in the SOC for the previous rule, the 
regulatory process provides reasonable 
assurance that there is compliance with 
the CLB. The NRC conducts its 
inspection and enforcement activities 
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under the presumption that non­
compliances will occur. 

The Commission does not believe that 
an absence of accidents over a given 
period of time equates to adequate 
safety. Neither does the Commission 
believe that all risk can be eliminated. 
Adequate safety is a subjective term that 
cannot be directly measured. The 
Commission's performance indicators 
demonstrate that, while not 
quantifiable, relative safety levels are 
increasing. An absence of accidents over 
a finite period of time can be considered 
as just one safety performance indicator. 
Despite improving performance 
indicators, the Commission intends to 
continue the meticulous process of 
insuring and maintaining an adequate 
level of protection. 

Commenters for both the previous 
rule and for this rulemaking argued that 
the plant-specific CLE should be 
compiled and the NRC should verify 
compliance with the CLE as part of the 
license renewal process. Public Citizen 
stated that "The NRC must review the 
documents which make up the current 
licensing basis and examine the plant 
itself in order to determine whether the 
licensee has complied with the current 
licensing basis," and further, 
submission of the documents, and NRC 
verification of the licensee's compliance 
with its CLB is necessary to avoid 
"fraud and abuse." Public Citizen also 
contends that "(a]bsent the submission 
of the documents the public and the 
Commission are left to examine the 
reactor's license renewal application 
and the IP A in a vacuum." 

The Commission disagrees with the 
commenter, and points out that the 
proposed rule did not explicitly require 
the renewal applicant to compile the 
CLB for its plant. The Commission 
rejected a compilation requirement for 
the previous license renewal rule for the 
reasons set forth in the accompanying 
SOC (56 FR at 64952). The Commission 
continues to believe that a prescriptive 
requirement to compile the CLE is not 
necessary. Furthermore, submission of 
documents for the entire CLE is not 
necessary for the Commission's review 
of the renewal application. As stated in 
section ill.b(i) of this SOC, the 
Commission has determined that the 
single issue generic to all plants with 
regard to license renewal is the effects 
of age-related degradation during the 
period of extended operation. As 
explained in the SOC for the previous 
rule, section IV.c(i) (56 FR at 64948), the 
CLE of any plant is comprised of 
numerous regulations, license 
conditions, the design basis, etc. As 
discussed in ill(e)(ii), "Maintaining the 
function of systems, structures, and 

components," the portion of the CLB 
that can be impacted by the detrimental 
effects of aging is the design basis. Thus, 
there is no compelling reason to 
consider, for license renewal, any 
portion of the CLB other than that 
which is associated with the structures 
and components of the plant (i.e., that 
part of the CLB that can suffer 
detrimental effects of aging). All other 
aspects of the CLB have continuing 
relevance in the license renewal period 
as they do in the original operating 
term, but without any association with 
an aging process that may cause 
invalidation. From a practical 
standpoint, an applicant must consult 
the CLB for a structure or component in 
order to perform an aging management 
review. The CLB for the structure or 
component of interest contains the 
information describing the functional 
requirements necessary to determine the 
presence of any aging degradation. 

The definition of CLB in § 54.3(a) 
states that a plant's CLB consists, in 
part, of "a licensee's written 
commitments * * * that are docketed 
* * *" Because these documents have 
already been submitted to the NRC and 
are in the docket files for the plant, they 
are not only available to the NRC for use 
in the renewal review, they are also 
available for public inspection and 
copying in the Commission's public 
document rooms. Furthermore, the NRC 
may review any supporting 
documentation that it may wish to 
inspect or audit in connection with its 
renewal review. If the renewed license 
is granted, those documents continue to 
remain subject to NRC inspection and 
audit throughout the term of the 
renewed license. The Commission 
continues to believe that resubmission 
of the documents constituting the CLE 
is unnecessary. With respect to the 
commenter's argument that the CLB 
needs to be verified, the Commission 
had concluded when it adopted the 
previous license renewal rule that a 
reverification of CLB compliance as part 
of the renewal review was unnecessary 
(56 FR at 64951-52). Public Citizen 
presented no information questioning 
the continuing soundness of the 
Commission's rationale, and the 
Commission reaffirms its earlier 
conclusion that a special verification of 
CLB compliance in connection with the 
review of a license renewal application 
is unnecessary. The Commission 
intends, as stated by the commenter, to 
examine the plant-specific CLE as 
necessary to make a licensing decision 
on the continued functionality of 
systems, structures, and components 
subject to an aging management review 
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and a license renewal evaluation. This 
activity will likely include examination 
of the plant itself to understand and 
verify licensee activities associated with 
aging management reviews and actions 
being taken to mitigate detrimental 
effects of aging. 

After consideration of all comments 
concerning the compilation of the CLB, 
the Commission has reconfirmed its 
conclusion made for the previous rule 
that it is not necessary to compile, 
review, and submit a list of documents 
that comprise the CLB in order to 
perform a license renewal review. 

(ii) Maintaining the Function of 
Systems, Structures, and Components 

As discussed in the SOC for the 
previous license renewal rule, the 
Commission stated that continued safe 
operation of a nuclear power plant 
requires that systems, structures, and 
components that perform or support 
safety functions continue to perform in 
accordance with the applicable 
requirements in the licensing basis. In 
addition, the Commission stated that the 
effects of ARDUTLR must be mitigated 
to ensure that the aged systems, 
structures, and components will 
adequately perform their designed 
safety or intended function. 

In developing this final rule, a key 
issue that the Commission considered 
was whether or not a focus on ensuring 
a system's, structure's or component's 
function through performance or 
condition monitoring is a sufficient 
basis for concluding that the CLE will 
be maintained throughout the period of 
extended operation. The Commission 
considered whether the regulatory 
process and a focus on functionality 
during the license renewal review for 
the period of extended operation are 
sufficient to provide reasonable 
assurance that an acceptable level of 
safety (i.e., the CLE) will be maintained. 

Continued safe operation of a 
commercial nuclear power plant 
requires that systems, structures, and 
components that perform or support 
safety functions continue to function in 
accordance with the applicable 
requirements in the licensing basis of 
the plant and that others do not 
substantially increase the frequency of 
challenges to those required for safety. 
As a plant ages, a variety of aging 
mechanisms are operative, including 
erosion, corrosion, wear, thermal and 
radiation embrittlement, 
microbiologically induced aging effects, 
creep, shrinkage, and possibly others yet 
to be identified or fully understood. 
However, the detrimental effects of 
aging mechanisms can be observed by 
detrimental changes in the performance 
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characteristics or condition of systems, 
structures, and components if they are 
properly monitored. 

Aging can affect all systems, 
structures, and components to some 
degree. Generally, the changes resulting 
from detrimental aging effects are 
gradual. Licensees have ample 
opportunity to detect these degradations 
through performance and condition 
monitoringprograms,technical 
specification surveillances required by 
§ 50.36, and other licensee maintenance 
activities. Except for some well­
understood aging mechanisms such as 
neutron embrittlement and intergranular 
stress corrosion cracking, the 
straightforward approach to detecting 
and mitigating the effects of aging 
begins with a process that verifies that 
the intended design functions of 
systems, structures, and components 
have not been compromised or 
degraded. Licensees are required by 
current regulations to develop and 
implement programs that ensure that 
conditions adverse to quality, including 
degraded system, structure, or 
component function, are promptly 
identified and corrected. The licensees' 
programs include self-inspection, 
maintenance, and technical 
specification surveillance programs that 
monitor and test the physical condition 
of plant systems, structures, and 
components. 

For example, technical specifications 
include limiting conditions for 
operation (LCOs), which are the lowest 
functional capability or performance 
levels of equipment required for safe 
operation of the facility. Technical 
specifications also require surveillance 
requirements relating to test, calibration, 
or inspection to verify that the necessary 
quality of systems, structures, and 
components is maintained, that facility 
operation is within safety limits, and 
that LCOs continue to be met. 
Furthermore, § 50.55a requires, in part, 
that systems, structures, and 
components be tested and inspected 
against quality standards commensurate 
with the importance of the safety 
function to be performed, such as 
inservice testing (1ST) and inservice 
inspections (1Sls) of pumps and valves. 

Elements for timely mitigation of the 
effects of age-related degradation 
include activities that provide 
reasonable assurance that systems, 
structures, and components will 
perform their intended functions when 
called on. Through these programs, 
licensees identify the degradation of 
components resulting from a number of 
different environmental stressors as well 
as degradation from inadequate 
maintenance or errors caused by 

personnel. Once a detrimental 
performance or condition caused by 
aging or other factors is revealed, 
mitigating actions are taken to fully 
restore the condition to its original 
design basis. As a result of these 
programs, degradation due to aging 
mechanisms (detrimental aging effects) 
is currently being adequately managed, 
either directly or indirectly, for most 
systems, structures, and components. 

Consequently, there is considerable 
logic in ensuring that the design basis 
(as defined in § 50.2) of systems, 
structures, and components is 
maintained through activities that 
ensure continued functionality. This 
process, including surveillance, is relied 
on in the current term to ensure 
continued operability, (i.e., to the 
greatest extent practicable, the intended 
design functions will be properly 
performed). The focus on maintaining 
functionality results in the continuing 
capability of systems, structures, and 
components, including supporting 
systems, structures, and components, to 
perform their intended functions as 
designed. 

A key element of the 10 CFR 54 
definition of the CLB is the plant­
specific design-basis information 
defined in 10 CFR 50.2. According to 
this definition, "[d]esign bases means 
that information which identifies the 
specific functions to be performed by a 
structure, system, or component of a 
facility, and the specific values or 
ranges of values chosen for controlling 
parameters as reference bounds for 
design." In addition, design bases 
identify specific functions to be 
performed by a system, structure, and 
component, and design-basis values 
may be derived for achieving functional 
goals. For plant systems, structures, and 
components that are not subject to 
performance or condition-monitoring 
programs or for those on which the 
detrimental effects of aging may not be 
as readily apparent, verification of 
specific design values (e.g., piping wall 
thickness) or demonstration by analysis 
can be a basis for concluding that the 
required function(s) will be maintained 
in the period of extended operation. 

When the design bases of systems, 
structures, and components can be 
confirmed either indirectly by 
inspection or directly by verification of 
functionality through test or operation, 
a reasonable conclusion can be drawn 
that the CLB is or will be maintained. 
This conclusion recognizes that the 
portion of the CLB that can be impacted 
by the detrimental effects of aging is 
limited to the design-bases aspects of 
the CLB. All other aspects of the CLB, 
e.g., quality assurance, physical 
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protection (security), and radiation 
protection requirements, are not subject 
to physical aging processes that may 
cause noncompliance with those aspects 
of the CLB. 

Although the definition of CLB in Part 
54 is broad and encompasses ·various 
aspects of the NRC regulatory process 
(e.g., operation and design 
requirements), the Commission 
concludes that a specific focus on 
functionality is appropriate for 
performing the license renewal review. 
Reasonable assurance that the function 
of important systems, structures, and 
components will be maintained 
throughout the renewal period, 
combined with the rule's stipulation 
that all aspects of a plant's CLB (e.g., 
technical specifications) and the NRC's 
regulatory process carry forward into 
the renewal period, are viewed as 
sufficient to conclude that the CLB 
(which represents an acceptable level of 
safety) will be maintained. Functional 
capability is the principal emphasis for 
much of the CLB and is the focus of the 
maintenance rule and other regulatory 
requirements to ensure that aging issues 
are appropriately managed in the 
current license term. 

An example of performance 
verification activities that must be 
performed by licensees is the loss of 
coolant accident (LOCA)/loss of offsite 
power (LOOP) integrated tests. This 
technical specification surveillance is 
typically required to be performed at 
least once every 18 months. This test 
simulates a coincident LOCA/LOOP 
(design-basis accident) for each train or 
division of emergency alternating 
current (ac) power source (e.g., 
emergency diesel generators), the 
associated emergency core cooling 
systems (e.g., safety injection 
subsystems), and other electrically 
driven safety components (e.g., 
containment isolation valves, 
emergency ventilation/filtration 
components, and auxiliary feedwater 
components). All engineered safety 
features required to actuate for an actual 
LOCA/LOOP are required to actuate for 
the test and either duplicate the LOCAi 
LOOP function completely (e.g., electric 
loads are sequenced onto emergency 
busses, containment isolation valves 
actually shut from fully open positions) 
or approximate the actual function to 
the greatest extent practicable (e.g., 
safety injection pumps start and run in 
recirculation mode instead of actually 
injecting water into the reactor coolant 
system). Design-basis values that can 
only be measured during this testing, 
such as load sequence times and 
emergency bus voltage response to the 
sequenced loads, are directly verified. 



PART 54 • STATEMENTS OF CONSIDERATION 

Between integrated tests, monthly and 
quarterly surveillances verify specific 
component performance criteria such as 
emergency diesel generator start times 
or pump flow values. The acceptance 
criteria stated in the surveillance 
requirements are derived from design­
basis values with appropriate 
conservatisms built in to account for 
any uncertainties or measurement 
tolerances. Satisfactory accomplishment 
and periodic repetition of these types of 
surveillance provide reasonable 
assurance that system, structure, and 
component functions will be performed 
as designed. 

f. Integrated Plant Assessment 

The previous license renewal rule 
required license renewal applicants to 
perform a systematic screening of plant 
systems, structures, and components to 
ultimately determine if aging would be 
adequately managed in the period of 
extended operation. This IP A process 
would begin broadly and consider all 
plant systems, structures, and 
components. The IP A would then focus 
on only those that are important to 
license renewal and finally on only 
those structures and components that 
could be subject to ARDUTLR. For those 
structures and components subject to 
ARDUTLR, the IP A process required an 
evaluation and demonstration that 
either (1) new programs or licensee 
actions would be implemented to 
prevent or mitigate any ARDUTLR 
during the period of extended operation 
or (2) justifies that no actions are 
necessary. 

On the basis of experience gained 
from implementation of the previous 
license renewal rule, the Commission 
determined that the previous rule 
required the evaluation of an 
unnecessarily large number of plant 
systems, structures, and components to 
establish appropriate aging management 
in the period of extended operation. 
This experience, further consideration 
of existing activities, and the recent 
adoption of the maintenance rule have 
led the Commission to conclude that 
many of these systems, structures, and 
components are already subject to 
activities that ensure their function 
through any period of extended 
operation. Therefore, the Commission is 
amending the IP A process in this 
rulemaking to more efficiently focus the 
license renewal review on certain 
structures and components for which 
the regulatory process and existing 
licensee programs and activities may 
not adequately manage the detrimental 
effects of aging in the period of 
extended operation. 

The approach reflected in this rule 
maintains the requirement for each 
renewal applicant to address possible 
detrimental effects of aging for certain 
systems, structures and components 
during the period of extended operation 
through the IP A process. The rule will 
simplify the IPA process consistent with 
(1) the Commission's determination that 
the aging management review should 
focus on ensuring that structures and 
components perform their intended 
function(s) and (2) the additional 
experience the Commission has gained 
related to aging management review 
since publishing the current license 
renewal rule. 

The IPA process continues to require 
an initial review of all plant systems, 
structures, and components to identify 
the scope of structures and components 
requiring aging management review for 
license renewal. The principal 
differences between the IP A process in 
the previous license renewal rule and 
the IP A process in this rule is-

(1) The determination of the reduced 
set of structures and components that 
must undergo an aging management 
review; 

(2) The form of the aging management 
review (managing the effects of aging on 
functionality versus managing aging 
mechanisms); and 

(3) The elimination of the term," 
ARDUTLR". 

(i) Determination of Structures and 
Components Requiring Aging 
Management Review for License 
Renewal 

In the SOC for the previous license 
renewal rule, the Commission stated 
that, as it gains more experience with 
age-related degradation reviews, it may 
revisit the need for such a disciplined 
review process and may narrow the 
scope of the safety review. The 
Commission now believes that after 
reviewing its recent implementation 
experience, a narrower scope of review 
is warranted. The Commission 
concludes that a generic exclusion from 
aging management review is appropriate · 
for those categories of structures and 
components subject to existing 
programs and activities that the 
Commission believes are sufficient to 
provide reasonable assurance of 
continued function in the period of 
extended operation. 

As discussed in Section m.d of this 
SOC, the Commission has determined 
that the existing regulatory process, 
existing licensee programs and 
activities, and the maintenance rule 
provide the basis for generically 
excluding structures and components 
that perform active functions from an 
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aging management review. However, the 
Commission does not believe that it can 
generically exclude structures and 
comronents that-

(1 Do not have performance and 
condition characteristics that are as 
readily monitorable as active 
comr onents; and 

(2 Are not subject to periodic, 
planned replacement. 

Unlike tlie extensive experience 
associated with the performance and 
condition monitoring c;>f the active 
· functions of structures and components, 
little experience bas been gained from 
the evaluation of long-term effects of 
aging on the passive functions of 
structures and components. The 
Commission considers that the 
detrimental effects of aging affecting 
passive functions of structures and 
components are less apparent than the 
detrimental effects of aging affecting the 
active functions of structures and 
components. Therefore, the Commission 
concludes that a generic exclusion for 
passive structures and components is 
inappropriate at this time. The 
Commission also concludes that an 
aging management review of the passive 
functions of structures and components 
is warranted to provide the reasonable 
assurance that their intended functions 
are adequately maintained during the 
period of extended operation. 
Additional experience with managing 
the effects of aging on the function of 
these structures and components may 
narrow the selection of structures and 
components requiring an aging 
management review for license renewal 
in the future. 

New Jersey commented that since so 
much of original plant design assumed 
40 years of service, utilities should be 
required to determine the actual 
conditions of systems, structures, and 
components at the 40-year point 
"license renewal milestone." 

The focus of the license renewal rule 
on passive, long-lived structures and 
components conforms to the 
commenter's concern. For a licensee to 
perform an effective aging management 
review of long-lived, passive structures 
and components identified in the IPA, 
a logical starting point for a given 
structure or component may be to assess 
its current condition against the CLB via 
a "one time" inspection. Although this 
assessment is not specifically required 
by the rule, the licensee must 
demonstrate that the effects of aging will 
be managed so that the intended 
function(s) will be maintained for the 
period of extended operation. If a 
licensee chooses not to perform a "one 
time" inspection or similar assessment 
for a particular structure or component, 
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the aging management review must still 
adequately demonstrate that detrimental 
effects of aging will be managed during 
the period of extended operation. 

(a) "Passive" Structures and 
Components 

In Section III.d of this SOC, the 
Commission concluded that structures 
and components that perform active 
functions can be generically excluded 
from an aging management review on 
the basis of performance or condition­
monitoring programs. The Commission 
recognizes that structures and 
components that have passive functions 
generally do not have performance and 
condition characteristics that are as 
readily monitorable as those that 
perform active functions. Therefore, the 
Commission concludes that an aging 
management review is required for 
structures and components within the 
scope of the license renewal rule that 
perform passive intended functions. 

The Commission has reviewed several 
industry concepts of "passive" 
structures and components and has 
determined that they do not accurately 
describe the structures and components 
that should be subject to an aging 
management review for license renewal. 
Accordingly, the Commission has 
developed a description of "passive" 
characteristics of structures and 
components. Furthermore, the 
Commission has directly incorporated 
these characteristics into the IP A 
process to avoid the creation of a new 
term, "passive." This SOC uses the term 
"passive" for convenience. 
Furthermore, the description of 
"passive" structures and components 
incorporated into§ 54.21(a) should be 
used only in connection with the IP A 
review in the license renewal process. 

The Commission has determined that 
passive structures and components for 
which aging degradation is not readily 
monitored are those that perform an 
intended function without moving parts 
or without a change in configuration or 
properties. For example, a pump or 
valve has moving parts, an electrical 
relay can change its configuration, and 
a battery changes its electrolyte 
properties when discharging. Therefore, 
the performance or condition of these 
components is readily monitored and 
would not be captured by this 
description. Further, the Commission 
has concluded that "a change in 
configuration or properties" should be 
interpreted to include "a change in 
state," which is a term sometimes found 
in the literature relating to "passive." 
For example, a transistor can "change 
its state" and therefore would not be 
screened in under this description. 

Structures or components may have 
active functions, passive functions, or 
both. For example, although a pump or 
a valve has some moving parts, a pump 
casing or valve body performs a 
pressure-retaining function without 
moving parts. A pump casing or a valve 
body meets the Commission's 
description and would therefore be 
considered for an aging management 
review. However, the moving parts of 
the pump, such as the pump impeller, 
would not be subject to aging 
management review. Additionally, the 
maintenance rule implementation 
guidance (Regulatory Guide 1.160) 
contains a provision by which licensees 
may classify certain systems, structures, 
and components (e.g., raceways, tanks, 
and structures) as, "inherently reliable." 
Inherently reliable systems, structures, 
and components by definition generally 
do not require any continuing 
maintenance actions and should be 
considered as "passive." 

As examples of the implementation of 
this screening requirement, the 
Commission considers structures and 
components meeting the passive 
description as including, but not limited 
to, the reactor vessel, the reactor coolant 
system pressure boundary, steam 
generators, the pressurizer, piping, 
pump casings, valve bodies, the core 
shroud, component supports, pressure 
retaining boundaries, heat exchangers, 
ventilation ducts, the containment, the 
containment liner, electrical and 
mechanical penetrations, equipment 
hatches, seismic Category I structures, 
electrical cables and connections, cable 
trays, and electrical cabinets. 

Additionally, the Commission 
determined that structures and 
components that perform active 
functions are not subject to an aging 
management review (e.g., pumps 
(except casing), valves (except body), 
motors, diesel generators, air 
compressors, snubbers, the control rod 
drive, ventilation dampers, pressure 
transmitters, pressure indicators, water 
level indicators, switchgears, cooling 
fans, transistors, batteries, breakers, 
relays, switches, power inverters, circuit 
boards, battery chargers, and power 
supplies). However, pressure-retaining 
boundaries (e,g., pump casings, valve 
bodies, fluid system piping) and 
structural supports (e.g., diesel 
generator structural supports) that are 
necessary for the structure or 
component to perform its intended 
function meet the description of 
passive, and will be subject to an aging 
management review. 

A commenter requested clarification 
as to whether the Commission intended 
pressure boundaries, other than the 
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reactor coolant pressure boundary, to be 
included in an aging management 
review (e.g., pressurized water reactor 
main steam lines). The Commission 
does not limit the consideration of 
pressure boundaries for an aging 
management review to only the reactor 
coolant pressure boundary. All pressure 
retaining boundaries necessary for the 
performance of the intended functions 
delineated in § 54.4 would be subject to 
an aging management review. For 
example, those portions of a plant's 
main steam lines that meet the intended 
function criteria of§ 54.4 would be 
included in an aging management 
review. 

One commenter expressed a belief 
that cables were prematurely included 
as "passive" and should not be subject 
to an aging management review. The 
commenter stated that the only aging 
effects of cables are shorting and loss of 
continuity, and for cables not in a harsh 
environment, these effects would be 
immediately detected during normal 
operation or functional testing. The 
Commission considers the examples of 
electrical components (e.g., electrical 
cables, connections, and electrical 
penetrations) listed in 10 CFR 
54.21(a)(1)(i) and Section IIl.f(i)(a) of the 
SOC to be properly categorized as 
"passive" because they perform their 
intended function without moving parts 
or without a change in configuration or 
properties and the effects of aging 
degradation for these components are 
not readily monitorable. The 
Commission also believes that this 
categorization is not premature as stated 
by the commenter. 

The Commission disagrees with the 
commenter's assertion that the aging 
effects of cable make it easy to monitor 
functional degradation. Although there 
have been significant advances in this 
area, there is no single method or 
combination of methods that can 
provide the necessary information about 
the condition of electrical cable 
currently in service regarding the extent 
of aging degradation or remaining 
qualified life. Degradation due to aging 
of electrical cables caused by elevated 
temperature and radiation can cause 
embrittlement in the form of cracking of 
insulation and jacket materials. The 
cracks degrade the electrical properties 
of the insulation materials. The major 
concern is that failures of deteriorated 
cable systems (cables, connections, and 
penetrations) might be induced during 
accident conditions. Because these 
components are relied on to remain 
functional during and following design­
basis events (including conditions of 
normal operation) and there are 
currently no known effective methods 
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for continuous monitoring of cable 
systems, these examples of passive 
electrical components subject to an 
aging management review will remain 
in 10 CFR 54.21(a)(l)(i) and Section III 
f(i)(a) of the SOC. 

(b) "Long-Lived" Structures and 
Components 

The Commission recognizes that, as a 
general matter, the effects of aging on a 
structure or component are cumulative 
throughout its service life. One way to 
effectively mitigate these effects is to 
replace that structure or component, 
either (i) on a specified interval based 
upon the qualified life of the structure 
or component or (ii) periodically in 
accordance with a specified time period 
to prevent performance degradations 
leading to loss of intended function 
during the period of operation. 

Where a structure or component is 
replaced based upon a qualified life 
(appropriately determined), it follows 
that the replaced structure or 
component will not experience 
detrimental effects of aging sufficient to 
preclude its intended function. This is 
because the purpose of qualification of 
the life of a structure or component is 
to determine the time period for which 
the intended function of that structure 
or component can be reasonably 
assured. 

Where a structure or component is 
replaced periodically in accordance 
with a specified time period, the 
regulatory process will ensure that 
degraded performance of the structure 
or component experienced during the 
replacement interval will be adequately 
addressed and the established replacing 
interval will be appropriate. Thus, there 
is a high likelihood that the detrimental 
effects of aging will not accumulate 
during the subsequent period such that 
there is a loss of intended function. 

In sum, a structure or component that 
is not replaced either (i) on a specified 
interval based upon the qualified life of 
the structure or component or (ii) 
periodically in accordance with a 
specified time period, is deemed by 
§ 54.21(a)(l)(ii) of this rule to be "long­
lived," and therefore subject to the 
§ 54.21(a)(3) aging management review. 

It is important to note, however, that 
the Commission has decided not to 
generically exclude passive structures 
and components that are replaced based 
on performance or condition from an 
aging management review. Absent the 
specific nature of the performance or 
condition replacement criteria and the 
fact that the Commission has 
determined that components with 
"passive" functions are not as readily 
monitorable as components with active 

functions, such generic exclusion is not 
appropriate. However, the Commission 
does not intend to preclude a license 
renewal applicant from providing site­
specific justification in a license 
renewal application that a replacement 
program on the basis of performance or 
condition for a passive structure or 
component provides reasonable 
assurance that the intended function of 
the passive structure or component will 
be maintained in the period of extended 
operation. 

that have a less rigorous approach to 
oversight and maintenance and those 
that have a sufficiently high level of 
licensee programs and regulatory 
oversight. The commenter then suggests 
that the rule should recognize the 
quality and effectiveness of the 
programs in the second category and 
appropriately credit them relative to an 
aging management review. Specifically, 
the commenter provided the reactor 
coolant pressure boundary as an 
example qf a passive, long-lived 
component for which rigorous programs 
and regulatory oversight currently exist 
to adequately manage the effects of 
aging. Currently, the Commission 
believes it would be too difficult to 
further divide the structures and 
components required for an aging 
management review into those passive, 
long-lived structures and components 
"rigorously" managed and those "not as 
rigorously" managed. The variations 

A commenter recommended that the 
Commission exclude specific 
components from an aging management 
review if they have been replaced in the 
later years of the original license or if 
they are subject to routine testing. The 
Commission believes that one-time 
component replacements and 
replacements based on routine testing 
are essentially replacements based on 
performance or condition. Absent the 
specific nature of the performance or 
condition replacement criteria (e.g., 
routine testing program) it is not 
appropriate for the Commission to 
generically exclude all such 
replacement programs of passive 
structures and components. However, 
the Commission does not preclude a 
license renewal applicant from 
providing a plant-specific justification 
in a license renewal application that a 
one-time replacement program or 
replacement program on the basis of 
routine testing of passive structures and 
components provides reasonable 
assurance that functionality will be 
maintained in the period of extended 
operation. 

A commenter requested that the 
Commission provide an example of a 
performance- or condition-based 
replacement program that could be used 
to justify that aging effects will be 
adequately managed during the period 
of extended operation. While an exact 
application of a performance or 
condition replacement is necessarily 
dependent on plant-specific situations 
and their respective aging effects of 
concern, the Commission would 
generally expect that such a 
replacement program would have 
defined performance or condition 
measuring methods (e.g., wall thickness 
of heat exchanger tubes), an established 
monitoring frequency that supports 
timely discovery of degraded conditions 
(e.g., every refueling outage), and an 
appropriate replacement criterion (e.g., 
upon reaching a specified number of 
tubes plugged). 

' among plant specific designs and 
programs make such a determination 
unmanageable at present. However, as 
the Commission gains more experience 
with industry activities for management 
of passive, long-lived structures and 
components, it may consider further 
narrowing the scope of those structures 
and components requiring an aging 
management review. With regard to the 
commenter's specific example of the 
reactor coolant pressure boundary, 
because of its high-risk significance, the 
differences in plant-specific design and 
operational histories, and the lack of 
operating experience beyond the 
original operating terms, the 
Commission does not believe it 
appropriate to generically exclude the 

One commenter stated that the 
Commission should consider dividing 
long-lived passive structures and 
components into two categories: those 
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reactor coolant pressure boundary from 
an aging management review. 

(ii) The IP A Process 

The Commission revised and 
simplified the IPA requirements 
(§ 54.21(a)) as follows: 

First, instead of listing those systems, 
structures, and components that are 
important to license renewal, only a list 
is required (from those systems, 
structures, and components within the 
scope of license renewal) of structures 
and components that a licensee 
determines to be subject to an aging 
management review for the period of 
extended operation. A licensee has the 
flexibility to determine the set of 
structures and components for which an 
aging management review is performed, 
provided that this set encompasses the 
structures and components for which 
the Commission has determined an 
aging management review is required 
for the period of extended operation. 
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Therefore, a licensee's aging 
management review must include 
structures and components-

(1) That were not subject to 
replacement based on a qualified life or 
a specified time period; and 

(2) That perform an intended function 
(§ 54.4) without moving parts or without 
a change in configuration or properties. 

In establishing this flexibility, the 
Commission recognizes that licensees 
may find it preferable to not take 
maximum advantage of the 
Commission's generic conclusion 
regarding structures and components 
that do not require an aging 
management review, and may undertake 
a broader scope of review than is 
minimally required. For example, a 
licensee may desire to review all 
"passive" structures and components. 
This set of structures and components 
would be acceptable because it includes 
"long-lived" as well as periodically 
replaced structures and components 
and, therefore, encompasses all 
structures and components that would 
be identified through criteria (1) and (2) 
above. 

Second, the IP A must contain a 
description of the methodology used to 
determine those systems, structures, and 
components within the scope of license 
renewal and those structures and 
components subject to an aging 
management review. 

Third, the IP A must contain a 
demonstration, for each structure and 
component subject to an aging 
management review, that the effects of 
aging will be managed so that the 
intended function(s) will be maintained 
for the period of extended operation. 
This demonstration must include a 
description of activities, as well as any 
changes to the CLB and plant 
modifications that are relied on to 
demonstrate that the intended 
function(s) will be adequately 
maintained despite the effects of aging 
in the period of extended operation. 

A commenter suggested that the 
regulatory text include a more 
comprehensive list of components 
subject to an aging management review 
in order to clarify its intent. The 
Commission decided that not to include 
a more detailed list of components 
subject to an aging management review. 
Components subject to an aging 
management review are highly plant 
specific and the Commission does not 
intend to establish plant-specific lists by 
regulation. However, the Commission 
will include additional clarification and 
examples of components requiring an 
aging management review in its 
implementation guidance for the rule. 

DOE commented that the wording in 
§ 54.21(a)(3), requiring a demonstration 
that the effects of aging will be managed 
so that the intended function(s) will be 
maintained, could be interpreted too 
restrictively. Specifically, DOE asserts 
that the IP A process serves to 
demonstrate that a structure or 
component will perform in a manner 
consistent with the CLB rather than to 
provide "absolute" assurance that the 
structure or component will not fail. 
Therefore, DOE recommends revising 
§ 54.21(a)(3) to include requiring a 
demonstration that the effects of aging 
are "adequately managed" and that the 
intended functions are maintained, "to 
the extent required by the CLB." 

The Commission agrees with DOE 
that the IP A process is not intended to 
demonstrate absolute assurance that 
structures or components will not fail, 
but rather that there is reasonable 
assurance that they will perform such 
that the intended functions, as 
delineated in § 54.4, are maintained 
consistent with the CLB. The 
Commission has clarified the wording 
in § 54.21(a)(3) to require a 
demonstration that the effects of aging 
be adequately managed so that the 
intended function(s) will be maintained 
consistent with the CLB. 

One commenter suggested that the 
amendment provides more uncertainty 
as to which structures and components 
should be considered for an aging 
management review. Specifically, the 
commenter cited fasteners as an 
example of what is important but 
appears not to be considered in the 
proposed rule. The commenter states 
that the NRC should provide more 
detailed guidance. 

The Commission does not agree that 
the rule provides more uncertainty with 
regard to what structures and 
components should be considered. In 
fact, the rule provides clear criteria for 
what types of structures and 
components must be subject to an aging 
management review-namely passive, 
long-lived structures and components 
from those determined to be within the 
scope of license renewal. With regard to 
the specific example of fasteners cited 
by the commenter, the rule would 
require an aging management review for 
fasteners because fasteners are 
considered to be passive and if the 
fasteners (1) were determined to be 
within the scope of license renewal as 
defined in § 54.4 and (2) were 
determined not to be subject to periodic 
replacement or replacement based on a 
qualified fastener life. As in the 
previous rule, this rule does not 
delineate a comprehensive list of the 
specific structures and components that 
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must be considered for an aging 
management review. 

g. Time-Limited Aging Analyses and 
Exemptions 

(i) Time-Limited Aging Analyses 

The definition of ARDUTLR in the 
previous license renewal rule requires a 
licensee evaluation and NRC approval 
of previous time-limited aging analyses 
for systems, structures, and components 
within the scope of license renewal that 
either were based on an assumed service 
life or a period of operation defined by 
the original license term. For example, 
certain plant-specific safety analyses 
may have been based on an explicitly 
assumed 40-year plant life (e.g., aspects 
of the reactor vessel design). As a result, 
an evaluation for license renewal would 
be required. Those time-limited aging 
analyses that need to be evaluated for 
renewal are limited to those analyses 
with (i) time-related assumptions, (ii) 
utilized in determining the acceptability 
of systems, structures, and components 
within the scope of license renewal (as 
defined in Section 54.4), (iii) which are 
based upon a period of plant operation 
equal to or greater than the current 
license term, but less than the 
cumulative period of plant operation 
( viz., the existing license term plus the 
perio,d of extended operation requested 
in the renewal application). Time­
limited aging analyses based on an 
assumed period of plant operation short 
of the current operating term should be 
addressed within the original license 
and need not be reviewed for license 
renewal. 

Because the Commission deleted the 
term of ARDUTLR, this license renewal 
rule identifies these explicit time­
limited analyses as issues that must be 
clearly addressed within the license 
renewal process. This rule explicitly 
requires that-

(1) Applicants perform an evaluation 
of time-limited aging issues relevant to 
systems, structures, and components 
within the scope of license renewal in 
the license renewal application; and 

(2) The adequate resolution of time­
limited aging analysis issues as part of 
the standards for issuance of a renewed 
license. 

The time-limited provisions or 
analyses of concern are those that­

(1) Involve the effects of aging; 
(2) Involve time-limited assumptions 

defined by the current operating term, 
for example, 40 years; 

(3) Involve systems, structures, and 
components within the scope of license 
renewal; 

(4) Involve conclusions or provide the 
basis for conclusions related to the 
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capability of the system, structure, and 
component to perform its intended 
functions; 

(5) Were determined to be relevant by 
the licensee in making a safety 
determination; and 

(6) Are contained or incorporated by 
reference in the CLB. 

The applicant for license renewal will 
be required in the renewal application 
to--

(1) Justify that these analyses are valid 
for the period of extended operation; 

(2) Extend the period of evaluation of 
the analyses such that they are valid for 
the period of extended operation, for 
example, 60 years; or 

(3) Justify that the effects of aging will 
be adequately managed for the period of 
extended operation if an applicant 
cannot or chooses not to justify or 
extend an existing time-limited aging 
analysis. 

Tlie Commission considers analyses 
to be "relevant" if the analyses provided 
the basis for the licensee's safety 
determination and, in the absence of the 
analyses, the licensee may have reached 
a different safety conclusion. Time­
limited aging analyses that need to be 
addressed in a license renewal 
evaluation are not necessarily those 
analyses that have been previously 
reviewed or approved by the 
Commission. The following examples 
illustrate time-limited aging analyses 
that need to be addressed and were not 
previously reviewed and approved by 
the Commission. 

(1) The FSAR states that the design 
complies with a certain ASME Code 
requirement. A review of the ASME 
Code requirement reveals that a time­
limited aging analysis is required. The 
actual calculation was performed by the 
licensee to meet code requirements. The 
specific calculation was not referenced 
in the FSAR and the NRC had not 
reviewed the calculation. 

(2) In response to a generic letter, a 
licensee submitted a letter to the NRC 
committing to perform a time-limited 
aging analysis that would address the 
concern in the generic letter. The NRC 
had not documented a review of the 
licensee's response and had not 
reviewed the actual analysis. 

The Commission expects that the 
number of time-limited aging analyses 
that need to be addressed in a license 
renewal evaluation is relatively small. 
Although the number and type will vary 
depending on the plant-specific CLB, 
these analyses could include reactor 
vessel neutron embrittlement 
(pressurized thermal shock, upper-shelf 
energy, surveillance program), concrete 
containment tendon prestress, metal 
fatigue, environmental qualification 

(EQ) of electrical equipment, metal 
corrosion allowance, inservice flaw 
growth analyses that demonstrate 
structural stability for 40 years, 
inservice local metal containment 
corrosion analyses, and high-energy 
line-break postulation based on fatigue 
cumulative usage factor. 

Three issues were raised by five 
commenters relating to time-limited 
aging analyses in the proposed rule. 

(1) The proposed rule contains a 
definition of time-limited aging analyses 
in § 54.3 which is further discussed in 
the proposed SOC. However, the 
proposed rule definition appeared to 
contain two criteria in defining time­
limited aging analyses while the 
discussion in the proposed SOC 
appeared to contain six criteria. Three 
commenters indicated that there may be 
potential inconsistencies between the 
proposed rule definition and the 
proposed SOC. The commenters 
recommended various methods for 
incorporating the SOC language in the 
rule. 

The proposed SOC discussion was 
intended to further clarify the criteria 
contained in the proposed rule 
definition. After reviewing the 
comments, the Commission has decided 
to replace the proposed definition of 
time-limited aging analyses in § 54.3 
with the six criteria in the proposed 
SOC as recommended. 

(2) One commenter recommended 
reconsideration of all proposed plant 
modifications which were not imposed 
by the Commission due to a cost-benefit 
analysis that had time-dependent 
factors. The commenter suggested that 
this should include any backfits which 
the Commission declined to impose, as 
well as potential plant modifications to 
reduce risk identified in programs such 
as the individual plant examination 
(IPE) and the individual plant 
examination of external events (IPEEE) 
for severe accident vulnerabilities. 

The Commission does not regard such 
reconsideration to be necessary to 
provide reasonable assurance that there 
is no undue risk to the public health 
and safety for the period of extended 
operation of nuclear power plants. 

As discussed in the SOC for the 
previous license renewal rule (56 FR 
64943 at 64948), in NUREG--0933, A 
Prioritization of Generic Safety Issues, 
the NRC examined 249 generic safety 
issues (GSis) that had been resolved 
through October 1990, in order to 
identify possible cases where 
consideration of the additional period of 
operation during the renewal term 
might have altered the NRC's regulatory 
decision not to undertake additional 
action. Of the 139 GSis resolved through 
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October 1990 that did not result in 
backfits, the Commission found that 
only 3 issues for which a reexamination 
of the backfit determination appeared to 
be prudent. In two instances, the 
reexamination confirmed the 
appropriateness of the no backfit 
conclusion for an additional 20 years of 
operation beyond the original 40-year 
license term. The third issue (GSI Item 
ill.A.1.3 "Maintain Supply of Thyroid 
Blocking Agent") had been placed in the 
resolution process for reasons apart 
from license renewal. Thus, cost-benefit 
analyses of the resolved GSis were 
relatively insensitive to consideration of 
the period of extended operation. The 
cost-benefit methodologies utilized in 
resolution of GSis are the same as those 
used by the NRC in conjunction with 
the full gamut of regulatory actions 
involving nuclear power plants, 
including rulemaking and enforcement. 
Since the methodologies are the same, 
the Commission believes that the results 
of NUREG--0933 can be reasonably 
extrapolated to other regulatory 
assessments where backfits were not 
imposed on the basis of cost-benefit 
analyses limited to 40 years of 
operation. Furthermore, cost-benefit 
considerations simply do not come into 
play in backfit determinations involving 
adequate protection-except in selecting 
among different ways of achieving 
adequate protection, as is acknowledged 
in 10 CFR 50.109(a)(7). The IPE and 
IPEEE are licensees' studies to search for 
plant vulnerabilities to internal and 
external events. As such, the IPE and 
IPEEE are not intended to identify or 
address matters involving adequate 
protection and, to date, no such issues 
have been identified. 

(3) Two commenters recommended 
clarifying that the requirement of time­
liiµited aging analyses does not apply to 
a component that is replaced based on 
a qualified life less than the full original 
license term. The commenters cited the 
EQ of electrical equipment pursuant to 
§ 50.49 as a specific example. This type 
of equipment is replaced during the 
current license term and will continue 
to be replaced during the renewal term 
based on its qualified life. 

The Commission's intent for the 
requirement of time-limited aging 
analyses is to capture, for renewal 
review, certain plant-specific aging 
analyses that are explicitly based on the 
duration of the current operating license 
of the plant. The Commission's concern 
is that these aging analyses do not cover 
the period of extended operation. 
Unless these analyses are evaluated, the 
Commission does not have assurance 
that the systems, structures, and 
components addressed by these 
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analyses can perform their intended 
function(s) during the period of 
extended operation. The periodic 
replacement program discussed in the 
previous paragraph would ensure that 
the subject component can perform its 
intended function(s) during the period 
of extended operation. Thus, the 
Commission agrees with the 
commenters that components replaced 
based on qualified lives less than the 
duration of the ·current license term 
need not be addressed under time­
limited aging analyses for renewal if the 
scheduled replacement continues to be 
performed in the period of extended 
operation. This is consistent with the 
definition of time-limited aging analyses 
in §54.3. 

(ii) Exemptions 
The previous license renewal rule 

required that an applicant for license 
renewal provide a list of all plant­
specific exemptions granted under 10 
CFR 50.12. An evaluation that justifies 
the continuation of the exemptions for 
the renewal term must be provided for 
exemptions that were either granted on 
the basis of an assumed service life or 
a period of operation bounded by the 
original license term of the facility or 
otherwise related to systems, structures, 
or components subject to ARDUTLR. 

With the deletion of the definition of 
ARDUTLR and the corresponding 
addition of a separate time-limited aging 
analysis requirement, the Commission 
has included this exemption review 
with the separate time-limited aging 
analysis requirement in§ 54.21(c). This 
change is consistent with the 
Commission's intent to review 
exemptions based on time-limited aging 
analyses under the current rule. 

Two commenters questioned the 
proposed requirement to list and 
evaluate all granted exemptions, 
including those that are no longer in 
effect. One commenter recommended 
that only exemptions in effect at the 
time of renewal application and 
continuing into the period of extended 
operation should be considered for 
renewal. Further, the other commenter 
indicated that requiring a listing of all 
exemptions is inconsistent with the 
removal of other lists currently required 
in 10 CFR 54, such as the list of systems, 
structures, and components important 
to license renewal, to provide applicants 
flexibility in developing suitable 
methodologies to implement the 
requirements of§ 54.21. The 
Commission agrees with the 
commenters. Exemptions that have 
expired are no longer part of the CLB for 
that plant. Further, a requirement to list 
all exemptions in effect is unnecessary 

because the only exemptions of concern 
for license renewal are those that have 
time-limited aging analyses. 

Thus, the Commission has revised 
§ 54.21(c)(2) to require a listing of only 
those exemptions in effect at the time of 
renewal application that are based on 
time-limited aging analyses as defined 
in§ 54.3. 

The Commission will rely on explicit 
wordings in the granted exemptions to 
determine if an exemption is in effect at 
the time of renewal application. The 
Commission will not require an 
exemption to be considered for license 
renewal if the exemption was granted 
with an explicit expiration date that has 
passed prior to the renewal application. 
However, the Commission will require 
exemptions granted without explicit 
expiration dates to be considered for 
renewal. If an applicant believes that a 
certain exemption has expired and yet 
the supporting documentation does not 
have a clearly stated expiration date, the 
applicant should update its CLB prior to 
submitting its renewal application to 
clearly indicate that the exemption has 
expired. 

h. Standards for Issuance of a Renewed 
License and the Scope of Hearings 

Section 54.29 of the previous license 
renewal rule provided that the 
Commission may issue a renewed 
license if-

(a) Actions have been identified and 
have been or will be taken with respect 
to age-related degradation unique to 
license renewal of systems, structures, 
and components important to license 
renewal, such that there is reasonable 
assurance that the activities authorized 
by the renewed license will be 
conducted in accordance with the 
current licensing basis, and that any 
changes made to the plant's current 
licensing basis in order to comply with 
this paragraph are otherwise in accord 
with the Act and the Commission's 
reg_ulations. 

{b) Any applicable requirements of 
subpart A of 10 CFR Part 51 have been 
satisfied. 

(c) Any matters raised under 10 CFR 
2.758 have been addressed as required 
by that (section). 

Issues that were material to the 
findings in § 54.29 of the previous rule, 
as well as matters approved by the 
Commission for hearing under§ 2.758, 
were within the scope of a hearing on 
a renewed license. The previous license 
renewal rule modified§ 2.758 to clarify 
that challenges to the license renewal 
rule in an adjudicatory hearing on a 
renewal application would be 
considered by the Commission only in 
the following limited circumstances: 
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(1) That there are special 
circumstances with respect to age­
related degradation unique to license 
renewal or environmental protection so 
that application of either 10 CFR Part 54 
or 10 CFR Part 51 would not serve the 
purpose for which these rules were 
intended; or 

(2) Because of circumstances unique 
to the period of extended operation, 
there would be noncompliance with the 
plant's CLB or operation that is inimical 
to the public health and safety during 
the period of extended operation. 

The intent of those provisions in the 
previous rule was to clarify that safety 
and environmental matters not unique 
to the period of extended operation 
would not be the subject of the renewal 
application or the subject of a hearing in 
a renewal proceeding absent specific 
Commission direction. Rather, issues 
that represent a current problem for 
operation would have been addressed in 
accordance with the Commission's 
regulatory process and procedures. 
Thus, under the previous rule, a 
member of the public who believed that 
a current problem exists with a license 
or a matter exists that is not adequately 
addressed by current NRC regulations 
would have either petitioned the NRC to 
take appropriate action under § 2.206, or 
petitioned the NRC to institute 
rulemaking to address the issue under 
§2.802. 

The Commission continues to believe 
that aging management of certain 
important systems, structures, and 
components during this period of 
extended operation should be the focus 
of a renewal proceeding and that issues 
concerning operation during the 
currently authorizeµ term of operation 
should be addresselJ. as part of the 
current license rather than deferred 
until a renewal review (which would 
not occur if the licensee chooses not to 
renew its operating license). However, 
in this final rule, the Commission has 
narrowed the scope of structures and 
components that will require an aging 
management review for the period of 
extended operation and identification 
and evaluation of time-limited aging 
analyses by the applicant. Accordingly, 
conforming changes in § 54.29 have 
been made to reflect the refocused 
renewal review. Specifically,§ 54.29 has 
been revised to delete the term "age­
related degradation unique to license 
renewal," and substitute the findings 
(required for consistency with the 
revised§ 54.21 (a)(3) and (c)) with 
respect to aging management review and 
time-limited aging analyses evaluation 
for the period of extended operation. 
Furthermore, § 2. 758 has similarly been 
revised to delete the terms "age-related 
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degradation unique to license renewal" 
and "unique to the requested term." The 
elimination of ARDUTLR requires 
elimination of the concept that the 
renewal review or hearing must be 
confined to aging issues that are 
"unique" to license renewal. Instead, 
limits on the scope of renewal review 
and hearing are based on careful review 
of the sufficiency of the NRC regulatory 
process to resolve issues not considered 
in renewal. 

Section 54.29 of the proposed rule (59 
FR 46579) was intended to accomplish 
several things. Proposed § 54.29(a) was 
intended to define the findings that the 
Commission must make in order to 
issue a renewed operating license to a 
nuclear power plant and the scope of 
any hearing on the renewal 
application.2 By contrast, proposed 
§ 54.29 (b) and (c) were intended to 
identify the issues that were NOT to be 
part of the renewal review and to re­
emphasize the renewal applicant's 
obligation under its current operating 
license to address, in the context of that 
license, those aging matters identified in 
the course of its renewal review that 
may reasonably be expected to cause a 
loss of function for systems, structures, 
or components during the current term 
of operation. Both DOE and NEI 
commented that by combining these 
purposes into a single section, the 
proposed rule could be erroneously 
interpreted as requiring a general 
demonstration of compliance with the 
CLB as a prerequisite for issuing a 
renewed license. While the Commission 
believes that the proposed rule was 
sufficiently clear in distinguishing 
between the issues that must be 
addressed as part of the renewal review 
versus those which must be addressed 
in the context of the current license, the 
Commission has considered the 
comments of DOE and NEI as evidence 
that the language of the proposed rule 
could be further improved. Upon review 
of NEJ's and DOE's proposals, the 
Commission has decided to adopt an 
approach similar to the DOE proposal, 
which narrows § 54.29 to the findings to 
be made for issuance of a renewed 
license, and describes in a new section, 
54.30, the licensee's responsibilities for 
addressing safety matters under its 
current license, that are not within the 
scope of the renewal review. Separating 
the subjects into two different sections 
should minimize any possibility of 

2 The scope of Commission review determines the 
scope of admissible contentions in a renewal 
hearing absent a Commission finding under 10 CFR 
2.758. 

misinterpreting the scope of the renewal 
review and finding. 

Section 54.29(a) of the proposed rule 
set forth the three findings, in 
paragraphs (a)(l), (a)(2) and (a)(3), 
which the NRC must make in order to 
issue a renewed license. The first 
finding in paragraph (a)(l) was divided 
into two numbered paragraphs (l)(i) and 
(l)(ii). DOE commented that numbering 
the clauses could lead to an erroneous 
interpretation that two separate, parallel 
conditions must be met in order to make 
the first finding. To avoid the potential 
misinterpretation, DOE recommended a 
revised numbering scheme. The 
Commission agrees that separately 
numbering clauses (i) and (ii) in 
paragraph (a)(l) could lead to an 
erroneous interpretation that two 
parallel conditions must be met in order 
to make the finding in paragraph (a)(l). 
Therefore, the Commission has adopted 
an approach similar to the DOE 
proposal. 

i. Regulatory and Administrative 
Controls 

Certain regulatory and administrative 
controls in the previous license renewal 
rule were imposed to specify the 
circumstances and requirements 
necessary to make changes relating to 
the determination and management of 
ARDUTLR and the recordkeeping and 
reporting requirements relating to the 
renewal application. In view of the 
greater reliance on existing programs in 
the license renewal process, as 
discussed in Section III.d of this SOC, 
the Commission has determined that 
many of these requirements are no 
longer necessary. Therefore, the 
Commission has decreased the 
recordkeeping and reporting burden on 
the applicant for license renewal in the 
level of detail in the application, 
requirements for supplementing the 
FSAR, and in recordkeeping 
requirements. 

The Commission seeks to ensure that, 
in general, only the information needed 
to make its safety determination is 
submitted to the NRC for license 
renewal review and that regulatory 
controls imposed by the license renewal 
rule are consistent with existing 
regulatory controls on similar 
information that may be developed by a 
licensee during the current operating 
term. 

(i) Controls on Technical Information in 
an Application 

In§ 54.21, the previous license 
renewal rule requires that an 
application include a supplement to the 
FSAR that presents the information 
required by this section. This 
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information included the IP A lists of 
systems, structures, and components, 
justification for assessment methods, 
and descriptions of programs to manage 
ARDUTLR. 

The simplification of the IP A process 
(Section Ill.£ of this SOC) and the 
clarification of the concept of ARDUTLR 
(Section IIl.b of this SOC) have resulted 
in a potential inconsistency regarding 
the treatment of information associated 
with the IP A. The Commission has 
determined that there is no need to 
include the entire IP A in an FSAR 
supplement because only the 
information associated with the IPA 
regarding the basis for determining that 
aging effects are managed during the 
period of extended operation requires 
the additional regulatory oversight 
afforded by placing the information in 
the FSAR. Therefore, only a summary 
description of the programs and 
activities for managing the effects of 
aging during the period of extended 
operation for those structures and 
components requiring an aging 
management review needs to be 
included in the FSAR supplement. The 
IP A methodology and the list of 
structures and components need not 
appear in an FSAR supplement, 
although this information will still be 
required in the application for license 
renewal. · 

The Commission has also eliminated 
§ 54.21 (b) and (d) of the previous rule. 
These sections concern CLB changes 
associated with ARDUTLR and plant 
modifications necessary to ensure that 
ARDUTLR is adequately managed 
during the period of extended operation. 
This information is now required as part 
of§ 54.21 (a)(3) and (c). Relevant 
information concerning changes to the 
CLB and plant modifications required to 
demonstrate that aging effects for 
systems, structures, and components 
requiring an aging management review 
for license renewal must be described in 
the application for license renewal 
(§ 54.21 (a)(3) and (c)). If a license 
renewal applicant or the Commission 
determines that CLB changes or plant 
modifications form the basis for an IP A 
conclusion regarding structures and 
components requiring an aging 
management review, then an 
appropriate description of the CLB 
change or plant modification must be 
included in the FSAR supplement. 
Subsequent changes are controlled by 
§50.59. 

Section 54.21(c) of the previous 
license renewal rule required that an 
applicant for license renewal submit (1) 
a list of all plant-specific exemptions 
granted pursuant to 10 CFR 50.12 and 
each relief granted pursuant to 10 CFR 
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50.55a and (2) an evaluation if the 
exemption or relief was related to a 
system, structure, or component that 
was subject to ARDUTLR or a time­
limited function. These lists and 
evaluations were to be included in the 
supplement to the FSAR. At that time, 
the Commission determined that these 
requirements were necessary to make an 
independent assessment that all 
exemptions and reliefs had been 
evaluated as part of the license renewal 
process. The Commission determined 
that these requirements were important 
because they provided a summary of the 
instances in the licensing basis for the 
period of extended operation in which 
the staff determined that strict 
compliance with existing regulatory 
requirements is not needed to ensure 
that the public health and safety is 
adequately protected. 

The Commission continues to believe 
that the rationale and basis for requiring 
the information to be submitted are still 
valid for exemptions. The Commission 
has relocated the requirement to list and 
evaluate certain exemptions to proposed 
§ 54.21(c). Thus, these exemptions can, 
therefore, be considered a subset of 
time-limited aging issues. 

Consistent with the Commission's 
rationale for includiµg only a summary 
description of programs and activities in 
the FSAR supplement, the Commission 
concludes that only a summary 
description of the evaluation of time­
limited aging analyses, including a 
summary of the bases for exemptions 
that are based on time-limited aging 
analyses, needs to be included in the 
FSAR supplement. The Commission 
concludes that no needs exist to 
establish additional requirements that 
place the list of exemptions or specific 
exemption evaluations into the FSAR 
supplement, although this information 
must still be contained in the 
application for license renewal. 

A relief from Codes need not be 
evaluated as part of the license renewal 
process. A relief granted pursuant to 10 
CFR 50.55a is specifically envisioned by 
the regulatory process. A relief expires 
after a specified time interval (not to 
exceed 10 years) and a licensee is 
required to rejustify the basis for the 
relief. At that time, the NRC performs 
another review and may or may not 

· grant the relief. Because a relief is, in 
fact, an NRG-approved deviation from 
the Codes and subject to a periodic 
review, the Commission concludes that 
reliefs are adequately managed by the 
existing regulatory process and should 
not require an aging management review 
and potential rejustification for license 
renewal. Therefore, the Commission has 

deleted the requirement to list and 
evaluate reliefs from § 54.21(c). 

In its comments, NEI noted that the 
requirement contained in§ 54.22 of the 
proposed rule requiring justification for 
technical specifications changes that are 
necessary to manage the effects of aging 
in the period of extended operation be 
placed in the FSAR supplement is not 
generally consistent with current 
regulatory practices. NEI states that the 
basis for such technical specification 
changes only should be required to be 
documented in the bases section of the 
technical specifications. The 
Commission agrees with NEI concerning 
the requirement to include the 
justification for technical specifications 
in the FSAR supplement and has 
clarified the requirement in § 54.22 to be 
more consistent with § 50.36. Section 
54.22 now states that the justification 
for changes or additions to the technical 
specifications must be containedin the 
license renewal application. 

(ii) Conditions of Renewed License 
Section 54.33 of the previous rule 

required that, upon renewal, a licensee 
maintain the programs and procedures, 
which would have been reviewed and 
approved by the NRC staff, for managing 
ARDUTLR. In addition, § 54.33 
established requirements for making 
changes to previously approved 
programs and procedures to manage 
ARDUTLR consistent with the rule 
changes that delete the term 
"ARDUTLR." 

Considering the proposed 
amendments associated with the 
elimination of the term "ARDUTLR," 
the rule requires programs and 
procedures to manage the effects of 
aging for certain systems, structures, 
and components. However; the 
Commission will not approve specific 
programs and procedures as envisioned 
by the previous license renewal rule 
(e.g., effective programs). The 
Commission will review programs and 
procedures described in the license 
renewal application and determine 
whether these programs and procedures 
provide reasonable assurance that the 
functionality of systems, structures, and 
components requiring review will be 
maintained in the period of extended 
operation. The license renewal review 
that would be conducted under this rule 
may consider all programs and activities 
to manage the effects of aging that 
ensure functionality for these systems, 
structures, and components. A summary 
description of the programs and 
activities for managing the effects of 
aging for the period of extended 
operation or evaluation of time-limited 
aging analyses, as appropriate, for these 
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systems, structures, and components 
will be placed into the FSAR 
supplement. License conditions and 
limitations determined to be necessary 
as part of the license renewal review 
will continue to be required by the 
Commission in accordance with 
§54.33(b). 

The regulatory process will continue 
to ensure that proposed changes to 
programs and activities that may affect 
descriptions in the FSAR will receive 
adequate review by the licensee and, if 
appropriate, by the NRC. Therefore, the 
Commission has deleted the§ 54.33(d) 
requirements for making changes to 
previously-approved programs and 
procedures to manage ARDUTLR. 

(iii) Additional Records and 
Recordkeeping Requirements 

Section 54.37 of the previous rule 
required that the,§ 50.71(e) required, 
periodic FSAR update: 

(1) Include any systems, structures, 
and components newly identified as 
important to license renewal after the 
renewed license is issued; 

(2) Identify and provide justification 
for any systems, structures, and 
components deleted from the list of 
systems, structures, and components 
important to license renewal; and 

(3) Describe how ARDUTLR will be 
managed for those newly identified 
systems, structures, and components. 

The Commission reviewed the 
requirements for updating the FSAR 
(§ 54.37(b)) and determined that the 
requirements needed to be modified. As 
discussed in Section III.i.(i) of this SOC, 
the requirement to list systems, 
structures, and components that are 
"important to license renewal" in the 
FSAR supplement that accompanies the 
renewal application has been deleted. 
Therefore, in order to be consistent with 
the controls on technical information 
discussed in Section III.i.(i), the 
Commission has revised the 
requirements for information to be 
included in the periodic FSAR 
supplement. For example, the previous 
requirement to identify and provide 
justification, in the periodic FSAR 
update, for any systems, structures, and 
components deleted from the 
aforementioned list is no longer 
necessary and has been deleted from the 
final rule. In addition, the previous 
rule's requirement to describe how 
ARDUTLR will be managed for those 
newly identified systems, structures and 
components has been modified. For 
newly identified systems, structures, 
and components that would have 
required either an aging management 
review or a time-limited aging analysis, 
the final rule requires that the licensee 
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describe in the periodic FSAR update 
how the effects of aging will be managed 
to ensure that the systems, structures, 
and components perform their intended 
function during the period of extended 
operation. 

Two commenters indicated that the 
level of detail required by§ 54.37(b) (a 
description of how the effects of aging 
will be managed in the period of 
extended operation) is greater than, and 
therefore inconsistent with, the level of 
detail required in the FSAR supplement 
required by§ 54.21(d) (a summary 
description of the programs and 
activities necessary for managing the 
effects of aging). The Commission 
believes that it is important to note that 
the systems, structures, and components 
discussed in § 54.37(b) are those newly 
identified systems, structures, and 
components that would have been 
subject to an aging management review 
in the license renewal process. If 
identified as part of the license renewal 
process, information concerning the 
aging management for these structures 
and components would have been 
contained in the application for license 
renewal. During the license renewal 
process, the application and the FSAR 
supplement, together, provide the 
necessary information and 
administrative controls to evaluate and 
help ensure the efficacy of aging 
programs for these structures and 
components. After a renewed license is 
issued, the information in the FSAR 
supplement serves the dual purposes of 
(1) Assuring that the licensee has 
considered relevant technical 
information regarding the evaluation of 
aging effects for these newly identified 
systems, structures, and components 
and (2) establishing appropriate 
administrative and regulatory controls 
on the programs that manage aging for 
these newly identified systems, 
structures, and components. Therefore, 
the Commission concludes that the 
characterization of the level of detail 
required in the FSAR supplement for 
newly identified systems, structures, 
and components by§ 54.37(b) is 
appropriate. 

Section 54.37(c) of the previous rule 
required that a licensee do the 
following: 

(1) Submit to the NRC at least 
annually a list of all changes made to 
programs for management of ARDUTLR 
that do not decrease the effectiveness of 
"effective" programs, with a summary 
of the justification and 

(2) Maintain documentation for any 
changes to "effective" programs that are 
determined not to reduce the 
effectiveness of the program. 

Under this rule, the Commission will 
review aspects of programs and 
procedures described in the license 
renewal application and determine 
whether these programs and procedures 
will provide reasonable assurance that 
the functionality of systems, structures, 
and components requiring review will 
be maintained in the period of extended 
operation. The license renewal review 
that would be conducted under this rule 
may consider all programs and activities 
that manage the effects of aging and 
ensure functionality for these certain 
systems, structures, and components. 
The existing regulatory process, existing 
licensee oversight activities, and the 
additional regulatory controls associated 
with placing a summary description of 
activities to manage the effects of aging 
into the FSAR are sufficient to ensure 
that changes to programs that could 
decrease the overall effectiveness of the 
programs to manage the effects of aging 
and the evaluation of time-limited aging 
analyses for the systems, structures, and 
components requiring license renewal 
review will receive appropriate review 
by the licensee. Therefore, the 
Commission has deleted§ 54.37(c). 

IV. General Comments and Responses 
(1) One commenter recommended 

that the NRC perform a full economic 
analysis for the period of extended 
operation. The commenter indicated 
that topics such as the expense involved 
in monitoring and/or replacing 
components, the increase in 
decommissioning costs as plants are 
operated longer and waste is 
accumulated, a comparison of the costs 
for operating the plant for the additional 
time versus the cost of other sources of 
power need to be addressed. 

The economics of electrical power 
generation is the responsibility of the 
individual utility and the Federal or 
State agencies that are given that 
authority and responsibility. Generally, 
a State public utility commission or the 
Federal Energy Regulatory Commission, 
along with the utility, have the 
responsibility and the authority to 
address economic issues associated with 
power generation. Furthermore, the 
Commission's regulatory responsibility 
(as defined by the Atomic Energy Act, 
the NRC's organic statute) does not 
confer upon the Commission primary 
authority for regulating the economics 
of nuclear power generation. Under 
these circumstances, the Commission 
does not believe that it should perform 
economic analyses of nuclear power 
generation as a basis for informing the 
Commission's licensing decisions. 
While it is true that the Commission 
currently addresses the economics of 
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operating a nuclear power plant in the 
context of an environmental impact 
statement (EIS), it should be recognized 
that these analyses have been conducted 
in the context of EISs as part of the 
Commission's process for complying 
with the mandates of the National 
Environmental Policy Act (NEPA). 
However, NEPA does not require such 
economic analyses. In a separate 
rulemaking (59 FR 37724) the 
Commission is considering whether the 
Commission's cmrent analytical 
approach should be altered by moving 
away from economic analyses in EISs 
and redirecting the NEPA evaluation to 
focus on environmental impacts. In 
sum, the Commission is not statutorily 
required, and does not believe it is 
necessary, to perform economic 
analyses of'extended operation of 
nuclear power plant licenses. 

(2) NEI commented that an aging 
management review that involves an 
issue that is being addressed by the NRC 
as a GSI or an unresolved safety issue 
(USI) should not hold up the issuance 
of a renewed license pending the 
resolution of the issue. 

Resolution of a USI or GSI generically 
for the set of applicable plants is not 
necessary for the issuance of a renewed 
license. GSis and USis that do not 
contain issues related to the license 
renewal aging management review or 
time-limited aging evaluation are not a 
subject of review or finding for license 
renewal. However, designation of an 
issue as a GSI or USI does not exclude 
the issue from the scope of the aging 
management review or time-limited 
aging evaluation. 

For an issue that is both within the 
scope of the aging management review 
or time-limited aging evaluation and 
within the scope of a USI or GSI, there 
are several approaches which can be 
used to satisfy the finding required by 
section 54.29. If an applicable generic 
resolution has been achieved before 
issuance of a renewed license, 
implementation of that resolution could 
be incorporated within the renewal 
application. An applicant may choose to 
submit a technical rationale which 
demonstrates that the CLB will be 
maintained until some later point in 
time in the period of extended 
operation, at which point one or more 
reasonable options (e.g., replacement, 
analytical evaluation, or a surveillance/ 
maintenance program) would be 
available to adequately manage the 
effects of aging. (An applicant would 
have to describe its basis for concluding 
that the CLB is maintained, in the 
license renewal application, and briefly 
describe options that are technically 
feasible during the period of extended 
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operation to manage the effects of aging, 
but would not have to preselect which 
option would be used.) Another 
approach could be for an applicant to 
develop an aging management program 
which, for that plant, incorporates a 
resolution to the aging effects issue. 

Another option could be to propose to 
amend the CLB (as a separate action 
outside of the license renewal 
application) which, if approved, would 
revise the CLB such that the intended 
function is no longer within the CLB. 

(3) Several commenters suggested that 
as plants age, the regulatory 
requirements need to be strengthened 
rather than relaxed. These commenters 
indicated that the proposed license 
renewal rule is a relaxation of the 
previous rule, serving only to provide 
incentives for applicants, rather than an 
enhancement to public safety. 

The Commission does not agree that 
regulations must be strengthened simply 
because a plant ages. The Commission 
believes that additional regulations 
should be imposed when there is some 
reason to believe that current regulation 
are inadequate. The Commission's 
regulatory process continuously 
assesses the need for additional 
oversight and implements appropriate 
regulations to ensure public health and 
safety. Equally important, however, is 
the Commission's policy to ensure that 
its regulations promote a stable, 
efficient, and predictable regulatory 
environment. Therefore, where the 
Commis~ion recognizes a more efficient 
and stable means of achieving a 
particular level of safety, it strives to 
implement that approach. 

The Commission implemented a 
license renewal rule because existing 
regulations did not contain clear 
guidance on renewals and, further, the 
Commission believed that current 
regulations were inadequate to address 
the effects of aging in the period of 
extended operation. Upon 
implementation of the previous license 
renewal rule, however, the Commission 
determined that the rule could be 
amended to create a more efficient and 
stable license renewal process, while 
retaining the same degree of safety 
provided by the previous rule. 

(4) Nevada commented that the 
Commission should be analyzing 
whether there was any condition, act, or 
practice that occurred during the period 
of initial licensing that would affect the 
period of extended operation. In a broad 
sense, the regulatory process 
continuously evaluates the safety status 
of licensed plants and modifies 
licensing bases as necessary to ensure 
that plant operation is not inimical to 
the public health and safety. As 

discussed in the SOC of the previous 
rule (56 FR at 64951), the Commission's 
inspection program obtains sufficient 
information on licensee performance, 
through direct observation and 
verification of licensee activities, to 
determine whether the facility is being 
operated safely and whether the 
licensee management control program is 
effective and to ascertain whether there 
is a reasonable assurance that the 
licensee is in compliance with 
regulatory requirements. Further, as 
discussed in the SOC for the previous 
rule (56 FR at 64947), the Commission 
has a program for the review of 
operating events at nuclear power 
plants. The total program offers a high 
degree of assurance that events that are 
potentially risk significant or precursors 
to significant events are being reviewed 
and resolved expeditiously. Response to 
events may result in minor followup 
inspection activities at a single plant up 
to generic safety improvements at all 
plants-regardless of license terms. 

_ Thus, the Commission continuously 
analyzes conditions, acts, and practices 
that could affect safe operation of plants 
and takes appropriate action. 

(5) One commenter asked whether the 
original rules concerning emergency 
preparedness are still in effect, even 
though the proposed rule changes did 
not mention any revisions to emergency 
preparedness requirements. The 
Commission's response is; yes, the 
previous rules provisions on emergency 
preparedness are still in effect. 

(6) One commenter stated that the 
rule should be written in language that 
the average, literate citizen can 
comprehend. The commenter further 
states that technical terms, or 
specialized phraseology whose purpose 
is to express a precise meaning, legal or 
otherwise, can and should be fully 
explained. The Commission agrees with 
the commenter to the extent that NRC 
documents should be written so that as 
many people as possible can 
comprehend them. The expectation is 
for all Commission documents to be 
written as clearly as possible so that 
they can be easily comprehended. The 
Commission has taken steps to clarify 
technical terms and phraseology in the 
final rule and SOC. For example: the 
phrase "age-related degradation unique 
to license renewal" was not well 
understood and not easily explained; in 
part because of this the Commission has 
removed this phrase from the rule. 

(7) One commenter claimed that the 
Commission did not consult with either 
any environmental group or any 
members of the general public when the 
Commission was seeking advice during 
a public workshop on the proposed 
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changes to the license renewal rule. 
Rather, the Commission relied solely on 
the expertise of representatives of 
nuclear utilities, industry organizations, 
architects and engineering firms, 
consultants and contractors, and Federal 
and State agencies. 

The Commission· disagrees. Consistent 
with the Commission's policy of seeking 
input from the entire spectrum of the 
public, the Commission provided ample 
opportunity for public comment. The 
Commission held a public workshop on 
September 30, 1993, to discuss 
alternative approaches to the license 
renewal rule. A notice of the public 
workshop was published in the Federal 
Register on August 12, 1993. In addition 
to the Federal Register notice, the NRC 
explicitly contacted four public interest 
groups that had previously indicated 
interest in license renewal. The NRC 
staff contacted representatives from the 
Union of Concerned Scientists, the 
Nuclear Information and Resource 
Service, the Natural Resources Defense 
Council, and the Public Citizen 
Litigation Group. Representatives from 
the Nuclear Information and Resource 
Service and the Public Citizen Litigation 
Group attended the workshop. Written 
comments from the Ohio Citizens for 
Responsible Energy, Inc. were also 
received. The proposed changes to the 
license renewal rule were published in 
the Federal Register on September 9, 
1994, for public comment. Three public 
interest groups provided comments: the 
Public Citizen, the Ohio Citizens for 
Responsible Energy, Inc., and the Sierra 
Club. During the upcoming 
development of implementation 
guidance (a standard review plan for 
license renewal and a regulatory guide 
for license renewal), external NRC 
meetings will be open to the public and 
the draft standard review plan for 
license renewal and the draft regulatory 
guide for license renewal will be made 
available for public comment. 

(8) NEI stated that 10 CFR 54,23· 
requires an "environmental report that 
complies with the requirements of 10 
CFR Part 51." 10 CFR 51.53 requires a 
supplemental environmental report. The 
wording should be consistent between 
Parts 51 and 54. The Commission agrees 
and the Part 54 wording will be changed 
to be consistent with Part 51. 

(9) Two commenters encouraged the 
creation of implementation guidance in 
the form of a regulatory guide and a 
standard review plan. The current NRC 
effort is focused on the completion of 
this license renewal rule and the review 
of the initial license renewal submittals. 
The NRC intends to develop and issue 
guidance in the future in the form of a 

·regulatory guide and a standard review 
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plan, however, the guidance may not be 
issued prior to the NRC review of a 
number of submittals. 

(10) One commenter suggested that 
the NRC should require an update of 
plant environs for parameters such as 
population density to assure that the 
original licensing basis is still valid 
prior to license renewal. 

The Commission does not agree that 
a review of plant environs is necessary 
as a precondition for license renewal. 
Aside from such a review being beyond 
the scope of license renewal, the 
Commission's regulations in 10 CFR 
50.71(e) require a licensee to ensure that 
the FSAR contains the latest and most 
accurate information. This requirement 
includes parameters on plant environs 
such as population density, which is 
normally contained in Chapter 2 of the 
FSAR. 

V. Public Response to Specific 
Questions 

In the Notice of Proposed Rule (59 FR 
at 46589), the Commission requested 
public comment on five specific 
questions. The Commission appreciates 
the public's comments on these five 
questions. 

Discussion. An aging management 
review is required for a small subset of 
structures and components within the 
scope of license renewal. As described 
in Section IIl.f of this SOC, the 
Commission believes, on the basis of 
existing regulatory requirements and 
operating experience, that the aging 
management review can be limited to 
"passive," "long-lived" structures and 
components. 

1. Should additional structures and 
components within the scope of license 
renewal be explicitly required to receive 
an aging management review? 

2. If so, what would be the bases for 
requiring such additional structures and 
components to be subject to an aging 
management review? 

Commenters responded to questions 1 
and 2 by stating that additional 
structures and components not included 
in the proposed rule require an aging 
management review, no additional 
structures and components require an 
aging management review, and 
structures and components requiring an 
aging management review under the 
proposed rule should be excluded. The 
Commission has responded to the 
individual comments on requiring an 
aging management review for additional 
structures and components in Section 
III(d)(v) of this SOC. Comments stating 
that additional structures and 
components should be generically 
excluded from an aging management 

review are answered in response to 
question 3 in this Section. 

Discussion. The IPA in the proposed 
amendment to the license renewal rule 
contains a process to narrow the focus 
of the aging management review to 
encompass those structures and 
components that are "long-lived" and 
"passive" (see § 54.21(a)(l) (i) and (ii)). 

In SECY-94-140, the Commission 
considered the possibility that 
redundant, long-lived, passive 
structures and components could be 
generically excluded from an aging 
management review for license renewal. 
The basis for this consideration was that 
redundancy is one aspect of a defense­
in-depth design philosophy that could 
provide reasonable assurance that 
certain single failures would not render 
systems, structures, or components 
incapable of performing their intended 
function(s). The staff reasoned that 
although simultaneous failures of 
redundant structures and components 
are hypothetically possible, the physical 
variables and the differences in 
operational and maintenance histories 
that will influence the incidence and 
rates of aging degradation between 
otherwise identical structures and 
components make simultaneous failures 
ofredundant equipment unlikely. In 
addition, existing programs and 
requirements (i.e., maintenance rule and 
10 CFR Part 50, Appendix B) would 
result in activities to determine the root 
causes for failures and mitigate future 
occurrences of them. 

On further consideration, however, 
the Commission has recognized, 
because it cannot generically determine 
that all licensees have processes, 
programs, or procedures in place for the 
timely detection of degraded conditions 
as a result of aging during the period of 
extended operation for passive, long­
lived structures and components, that 
the potential exists for reduced 
reliability and failure of redundant, 
long-lived, passive structures and 
components. If the condition of these 
structures and components were 
degraded below their CLB (i.e., design 
bases, including seismic design), 
without detection and corrective action, 
a failure of redundant, passive 
structures and components is possible 
given, for example, the occurrence of a 
design-basis seismic event, such that the 
system may not be able to perform its 
intended functions. Therefore, without 
readily monitorable performance and/or 
condition characteristics to reveal 
degradation that exceeds CLB levels (as 
in the case of passive, long-lived 
structures and components) the 
Commission believes it inappropriate to 
permit generic exclusion of redundant, 
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long-lived, passive structures and 
components. If, however, an applicant, 
in the site-specific renewal application, 
can demonstrate that their facility has 
specific programs or processes in place 
to detect ongoing degradation such that 
failure of redundant, long-lived, passive 
structures and components is avoided, 
the Commission may be able to credit 
such programs and allow redundant, 
long-lived, passive structures and 
components to be generically excluded 
from further aging management review. 

3. Is there additional information for 
the Commission to consider that would 
satisfy the Commission's concern 
relative to the detection of degradation 
in redundant, long-lived, passive 
structures and components such that 
failures that might result in loss of 
system function are unlikely, and to 
warrant a generic exclusion? 

One commenter stated that "built in" 
redundancy is an essential safety feature 
and suggested that redundant, passive, 
long-lived structures and components 
should not be excluded from an aging 
management review. 

Industry commenters, on the other 
hand, attempted to provide sufficient 
justification for generically excluding 
from an aging management review those 
components whose failure will not 
result in a loss of system function. The 
industry divided these components into 
two categories: (1) redundant 
components and (2) small components 
that can be isolated, such as instrument 
lines. The industry believes that 
passive, long-lived components that 
have designed redundancy are subject to 
extensive licensee programs that verify 
structural integrity and functional 
capability. These extensive programs, 
together with the established 
redundancy, ensure that the effects of 
aging will be detected so that corrective 
action can be taken before a loss of the 
system's intended function. The 
industry believes that the stringent 
seismic design requirements coupled 
with current plant programs provides 
greater assurance that structural 
integrity and capability of passive 
components will be maintained during 
an earthquake. Moreover, the industry 
believes that the slow, long-term 
characteristics of the aging process and 
the fact that this aging process is not 
occurring at an identical rate in 
redundant trains, allows degraded 
conditions to become self-revealing 
before a loss of the intended system 
function. 

As discussed in the proposed rule 
amendment, the Commission concluded 
that passive, long-lived components 
should be subject to an aging 
management review because, in general, 
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functional degradation of these 
components is not as readily revealable 
so that the regulatory process and 
existing licensee programs may not 
adequately manage the detrimental 
effects of aging in the period of 
extended operation. In their comments 
on the proposed rule amendment, the 
industry provided some examples of 

. how aging effects of certain passive 
structures and components could be 
considered by the Commission to be 
adequately managed during the period 
of extended operation. However, the 
basis for the aging management 
programs described in the examples 
relies on individual licensee programs 
rather than on design redundancy. 

While the industry examples may be 
a basis for determining that aging of a 
structure or component is adequately 
managed in a plant-specific application, 
a generic determination of acceptability 
is difficult given the variations among 
plant designs and programs. However, 
as the NRC gains more experience with 
the effects of aging during the period of 
extended operation and can better 
define the boundary of adequate aging 
management for passive, long-lived 
structures and components, the 
Commission may consider further 
narrowing the scope of passive, long­
lived structures and components 
requiring an aging management review. 

Additionally, the industry did not 
adequately address the Commission's 
concern relative to aging degradation 
below design bases occurring 
simultaneously in redundant trains such 
that an initiating event (e.g., a seismic 
event) may lead to failure of the 
intended system function. The 
industry's argument that aging will not 
occur at identical rates and that a failure 
in one redundant train will lead to 
investigative and corrective actions 
before the remaining component fails, is 
not compelling. Absent more detailed 
information, the Commission cannot 
preclude the possibility of common 
mode failures ofredundant, passive 
structures and components. Further, the 
Commission believes that crediting a 
regulatory requirement (i.e., 
redundancy) as a surrogate for an aging 
management program to ensure a 
system's intended function exploits the 
Commission's defense-in-depth 
philosophy. In addition, this argument 
is circular because the established 
redundancy would, in essence, be used 
to assure continued redundancy in the 
period of extended operation. 

The industry also proposed that the 
Commission generically exclude from 
an aging management review certain 
portions of systems whose failure can 
either be isolated or whose failure will 

not result in the loss of the associated 
system's intended function. The 
industry cites small instrument lines 
and sensors that can be isolated (i.e., 
manual isolation by operator action) as 
examples of components that could be 
excluded from an aging management 
review using these criteria. 

The Commission cannot generically 
exclude these components from 
consideration for an aging management 
review for several reasons. The 
Commission does not deem it 
appropriate to generically credit 
operator action (e.g., manual component 
isolation), exclusively as adequate aging 
management for portions of systems that 
would otherwise require an aging 
management review. Such an exclusion 
necessarily presumes that manual valve 
isolation would occur-a presumption 
the Commission cannot make. In 
addition, all "passive", "long-lived" 
portions of systems that perform an 
intended function as specified in 
§ 54.4(b) require an aging management 
review. Instrument lines, for example, 
typically are "passive", "long-lived" 
and form part of a system's pressure 
boundary. The.Commission cannot 
generically exclude these portions of 
systems from an aging management 
review because failure of these portions 
of systems may result in the loss of the 
system's intended function (e.g., 
required instrumentation, pressure 
boundary, flowrate). Therefore, an 
applicant for license renewal will be 
required to perform an aging 
management review for these portions 
of systems. However, an applicant for 
license renewal may perform, or may 
have performed, additional plant­
specific analyses that adequately 
demonstrate that failure of these non­
redundant portions of systems will not 
result in the loss of any of the associated 
systems' intended functions. In this 
case, these plant-specific analyses could 
provide the basis for a license renewal 
applicant to conclude that these non­
redundant portions of systems do not 
meet the functional scoping criteria of 
§ 54.4(b) and, therefore, are not subject 
to an aging management review. 

· Discussion. The Commission 
concluded in the SOC for the current 
license renewal rule (56 FR 64963; 
December 13, 1991) that 20 years of 
operational and regulatory experience 
provides a licensee with substantial 
amounts of information and would 
disclose any plant-specific concerns 
with regard to age-related degradation. 
In addition, a license renewal decision 
with approximately 20 years remaining 
on the operating license would be 
reasonable considering the estimated 
time necessary for utilities to plan for 
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replacement of retired nuclear power 
plants. One utility has recently 
indicat~d that decisions regarding 
license renewal made earlier in the 
current license term may create 
substantial current-day economic 
advantages while still providing 
sufficient plant-specific history. This 
utility suggested that the earliest date 
for filing a license renewal application 
be changed so that a license renewal 
application can be submitted earlier 
than 20 years before expiration of the 
existing operating license. The term of 
the renewed license would still be 
limited to 40 years. , 

4. Is there a sufficient plant-specific 
history before 20 years of operation as 
specified in the current rule that 
provides reasonable assurance that 
aging concerns would be identified? If 
not, can reliance on industry-wide 
experience be used as a basis for 
considering an application for license 
renewal before 20 years of operation? 
What should be the earliest time an 
applicant can apply for a renewed 
license? 

The NRC received six responses to the 
question. Four of the six commenters 
opposed consideration of license 
renewal applications prior to 20 years of 
operation. These comments included 
arglJ!Ilents such as: 

(1) Early applications may not allow 
for the effects of deterioration due to 
aging to appear in sufficient diversity or 
intensity for management to acquire a 
full range of experience in dealing with 
these problems; 

(2) Licensees might apply for renewal 
over a shorter period before the effects 
of aging are apparent; 

(3) Early app1ications could 
negatively impact the review schedule 
for older plants; and 

(4) There is a lack of experience with 
the maintenance rule. One of these 
commenters suggested the possibility of 
approving a license renewal contingent 
on imposing certain special testing 
requirements during the final years of 
the original license term to ensure that 
substantial physical degradation of 
passive, long-lived safety-related 
equipment had not occurred. NEI, while 
not specifically favoring a rule change 
allowing early applications, stated that 
depending on the individual plant and 
its operating history, there may be 
sufficient operating history available to 
provide reasonable assurance that aging 
concerns can be identified and, 
therefore, an applicant may request an 
exemption. One commenter (DOE) was 
in favor of a rule change allowing an 
early application. DOE stated that, in 
general, aging effects are apparent after 
only a few years of operation and that 
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industry-wide data provides a sound 
basis to understand and address the 
effects of aging, even at a plant that has 
operated only a few years. DOE foresees 
no technical impediment to license 
renewal prior to 20 years of operation. 

Based on the general nature of the 
information provided by the 
commenters, no change to the final rule 
will be made. The Commission is 
willing to consider, however, plant­
specific exemption requests by those 
applicants who believe that they may 
have sufficient information available to 
justify applying for a renewal license 
prior to 20 years from the expiration 
date of the current license. 

5. What additional safety, 
environmental, or economic benefits or 
concerns, if any, would result from a 
decision about license renewal made 
before the 20th year of current plant 
operation? 

The NRC received two responses to 
this question. NEI felt that a significant 
economic benefit would likely be 
derived from license renewal decisions 
made before the 20th year of operation. 
However, they stated that the industry 
cannot estimate the exact benefit 
because it is likely to vary considerably 
from plant to plant. NEI also stated that 
it is clear that knowledge gained from 
license renewal will enhance the 
utility's ability to engage in long-range 
planning and may enable the utility to 
modify its electrical rates accordingly. 
DOE added that they were unaware of 
any safety or environmental concerns 
that would result from a license renewal 
decision before the 20th year of 
operation, other than those issues that 
would be considered for any license 
renewal. 

No new specific information 
concerning additional safety, 
environmental, or economic benefits of 
license renewal applications before the 
20th year was provided by any 
commenters. Therefore, the Commission 
has determined not to change Section 
54.17. 

VI. Availability ofDocuments 
Copies of all documents cited in the 

Supplementary Information section are 
available for inspection and/or for 
reproduction for a fee in the NRC Public 
Document Room, 2120 L Street N.W. 
(Lower Level), Washington, DC 20555. 

In addition, copies of NUREGs cited 
in this document may be purchased 
from the Superintendent of Documents, 
U.S. Government Printing Office, Mail 
Stop SSOP, Washington, DC 20402-
9328. Copies are also available for 
purchase from the National Technical 
Information Service, 5285 Port Royal 
Road, Springfield, VA 22161. 

VII. Finding of No Significant 
Environmental Impact: Availability 

The NRC prepared a draft 
environmental assessment (EA) for the 
proposed rule pursuant to the National 
Environmental Policy Act of 1969 
(NEPA), as amended; the regulations 
issued by the Council on Environmental 
Quality (40 CFR 1500-1508), and the 
NRC's regulations (Subpart A of 10 CFR 
51). Under NEPA and the NRC's 
regulations, the Commission must 
consider, as an integral part of its 
decisionmaking process on the 
proposed action, the expected 
environmental impacts of promulgating . 
the proposed rule and the reasonable 
alternatives to the action. The NRC 
concluded that promulgation of the 
proposed rule would not significantly 
affect the environment and, therefore, a 
full environmental impact statement 
would not be required and a finding of 
no significant impact (FONS!) could be 
made. The basis for these conclusions 
and the finding are summarized below. 

The NRC previously assessed the 
environmental impacts from 
promulgation of a license renewal rule 
in NUREG-1398, "Environmental 
Assessment for the Final Rule on 
Nuclear Power Plant License Renewal." 
In this assessment, the NRC concluded 
that the promulgation of 10 CFR 54 will 
have no significant impact on the 
environment. With this assessment as a 
baseline, the NRC's approach for 
assessing the environmental impact of 
the proposed rule centered on analyzing 
any differences in the expected rule­
related actions from the previous rule 
compared to those under the proposed 
rule. 

The requirements for a renewed 
license under both the previous rule and 
the proposed rule are similar. Both 
approaches could result in the operation 
of plants up to 20 years beyond the 
expiration of the initial license. An 
emphasis would be placed on certain 
systems, structures, and components 
undergoing a specific aging management 
review to provide assurance that the 
effects of aging are adequately managed, 
thus ensuring functionality during the 
period of extended operation. Under 
both approaches, license renewal 
applicants must screen plant systems, 
structures, and components through an 
IPA to determine which systems, 
structures, and components will be 
subject to a license renewal review and 
then determine whether additional 
actions are required to manage the 
effects of aging so that the intended 
function is maintained. The principal 
differences between the proposed rule 
and the previous rule are in (1) the 
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screening of systems, structures, and 
components to identify those that must 
undergo a plant-specific aging 
management review and (2) the form of 
this aging management review. 

Under the screening of systems, 
structures, and components that must be 
further reviewed, the proposed rule 
effectively narrows the scope of 
systems, structures, and components 
subject to an aging management review. 
In general, the previous rule contained 
a definition of ARDUTLR that would 
cause many systems, structures, and 
components to require further aging 
management review but would allow 
existing licensee programs and activities 
(including the maintenance rule) to 
serve as a basis for concluding that 
ARDUTLR will be adequately managed 
in the period of extended operation. The 
proposed rule would retain the 
screening of systems, structures, and 
components but would reduce the scope 
of systems, structures, and components 
requiring review to a narrowly defined 
group based on an NRC determination, 
in this rulemaking, of the effectiveness 
of current licensee programs and 
activities and NRC requirements that 
will continue into the period of 
extended operation. Because the 
proposed rule has essentially the same 
results with respect to management of 
aging effects in the period of extended 
operation as the previous rule, but 
provides a more efficient process to 
achieve these results, the environmental 
impacts of the proposed rule would be 
similar to those under the previous rule. 

With respect to the form of the aging 
management review, the proposed rule 
would establish a clear focus on 
managing the functionality of systems, 
structures, and components in the face 
of detrimental aging effects as opposed 
to identification and mitigation of aging 
mechanisms. The Commission 
concluded that the focus on 
identification of aging mechanisms is 
not necessary because regardless of the 
aging mechanism, only those that lead 
to degraded component performance or 
condition (i.e., potential loss of 
functionality) are of concern. Therefore, 
the Commission concluded that an 
aging management review that seeks to 
ensure a component's functionality is a 
more efficient and appropriate review. 
This change only improves the 
efficiency of the licensee's aging 
management review. Therefore, the 
environmental impacts would be similar 
to those under the previous rule. 

The ultimate licensee actions to 
manage aging in the renewal term under 
the proposed rule are expected to be 
similar to those under the previous rule. 
However, the required activities to 
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manage the effects of aging will be 
arrived at more efficiently under the 
proposed rule. Therefore, the 
environmental impact of license 
renewal under the proposed rule would 
be similar to that for license renewal 
under the previous rule. Hence, the 
Commission concluded that the 
proposed rule would not significantly 
impact the environment. 

The Commission's EA and FONS! for 
the proposed rule were issued in draft 
and public comments were solicited. 
Several public comments were received 
and are addressed below. 

Two commenters stated that the NRC 
should be required to prepare an EIS for 
license renewal. In general, these 
commenters believed that the EIS 
should include a discussion on the 
following issues: 

(a) A full description of proposed 
mitigation measures to counteract 
reactor degradation due to aging; 

(b) The cumulative effects of an added 
20 years of discharge of radioactive 
cooling waters and/or steam; 

(c) The environmental impacts of 
prolonged stockpiling of high-level and 
low-level waste; and 

(d) Plans for public involvement from 
the first scoping session, through 
subsequent public hearing. 

The Commission has undertaken a 
review of the environmental impacts of 
license renewal from two different 
perspectives. First, for the purposes of 
evaluating the environmental impacts of 
a formal regulatory process for license 
renewal, the NRC prepared NUREG-
1398. This environmental assessment 
served to assess the degree to which the 
renewal of operating licenses via a 
formal regulatory process would differ 
from renewal of operating licenses 
under existing regulations that do not 
specify standards for license renewal 
applications. The environmental 
assessment discussed the issues of 
additional waste generation, activities 
required to address aging degradation in 
the renewal period, and impacts of 
radioactive discharges. The Commission 
concluded in that environmental 
assessment that a formal license renewal 
regulation establishing the standards for 
license renewal applications would 
result in no significant impact from 
those impacts expected from renewal 
without a formal license renewal 
process. The staff performed an 
additional environmental assessment for 
the proposed amendments to the 
previous license renewal rule and 
concluded, consistent with the previous 
environmental assessment, that the 
amended rule would result in no 
significant impact. 

Second, for the purpose of evaluating 
the environmental impacts associated 
with granting a renewed license, the 
NRC is preparing "Genetjc 
Environmental Impact Statement for 
License Renewal of Nuclear Plants" 
(GEIS), NUREG-1437, as part of its 
amendments to 10 CFR 51. The GEIS 
addresses, in generic fashion, the 
impacts associated with continued 
operation of a nuclear plant beyond its 
original license, including the impacts 
of activities to counter the effects of 
aging, the impacts of high-level and 
low-level waste, and the effects of 
radioactive discharges. In addition, the 
Commission has proposed amendments 
to 10 CFR 51 that would require that a 
supplement to the GEIS be prepared for 
individual license renewal applications 
to address those impacts that could not 
be generically evaluated in the GEIS. 
This supplement would be issued in 
draft for public comment. . . 

One commenter stated that the draft 
FONS! for the proposed rule is 
inappropriate. The commenter stated 
that the NRC is creating incentives for 
the licensees to seek license renewal by 
easing rules. The commenter stated that 
the reduction in review of the new rule 
will result in significant environmental 
impacts. The Commission disagrees. 
The FONS! for the proposed rule was 
based on the FONS! from the previous 
license renewal rule (see NUREG-1398) 
and an analysis of the difference 
between the previous rule and the 
proposed rule. As discussed in the EA 
for the proposed rule, the amended rule 
will result in the same activities 
required to adequately manage the 
effects of aging in the period of 
extended operation as in the previous 
rule; however, the method for arriving at 
these activities will be more efficient. 
This efficiency is gained because the 
NRC is generically crediting, in this 
rule, the existing aging management 
programs for which the applicant would 
have had to describe and justify under 
the previous rule. The Commission does 
not agree with the commenter that the 
amendments to the previous rule 
represent any less stringent a review. 
The environmental impacts from the 
amendments to the license renewal rule 
are expected to be the same as the 
previous rule because the ultimate 
actions to manage aging will be the 
same. Therefore, consistent with the 
finding of no significant impact for the 
previous rule, the Commission finds 
this final rule will result in no 
significant impact. 

One comment stated that the waste 
confidence decision assumptions can 
not be transferred to license renewal. 
The waste confidence decision is not 
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relevant to 10 CFR 54 or any of its 
amendments. The formal requirements 
that an applicant for renewal must meet 
and the information that must be 
submitted for the NRC to conduct a 
license renewal review are established 
in 10 CFR 54. The environmental 
assessment for the previous license 
renewal rule (NUREG-1398) assessed 
the degree to which the renewal of 
operating licenses via a formal 
regulatory process would differ from 
renewal of operating licenses under 
existing regulations that did not specify 
standards for license renewal. The 
Commission concluded, in that 
environmental assessment, that the 
impacts from spent fuel storage under a 
formal license renewal process would 
not differ from the spent fuel impacts 
from license renewal under existing 
regulations that did not specify 
standards for renewals. This conclusion 
does not rely on the Commission's 
waste confidence decision. 

Upon considering these comments, 
the Commission has determined that the 
commenter's concerns do not alter the 
proposed finding in the EA for the 
proposed rule. Consequently, the 
Commission has determined under the 
NEPA, and the Commission's 
regulations in Subpart A of 10 CFR Part 
51, that this rule is not a major Federal 
action significantly affecting the quality 
of the human environment; therefore, an 
environmental impact statement is not 
required. This is because this rule will 
result in the same activities to 
adequately manage the effects of aging 
in the period of extended operation as 
in the previous rule, although, it arrives 
at these activities in a more efficient 
manner. The EA and FONSI on which 
this determination is based are available 
for inspection at the NRC Public 
Document Room, 2120 L Street N.W. 
(Lower Level), Washington, DC. Single 
copies of the environmental assessment 
may be obtained from John P. Moulton, 
Office of Nuclear Reactor Regulation, 
U.S. Nuclear Regulatory Commission, 
Washington, DC 20555, (301) 415-1106. 

VIII. Paperwork Reduction Act 
Statement 

This final rule amends information 
collection requirements that are subject 
to the Paperwork Reduction Act of 1980 
(44 U.S.C. 3501 et seq.). These 
requirements were approved by the 
Office of Management and Budget, 
approval number 3150-0155. 

The public reporting burden for this 
collection of information is estimated to 
average 94,000 hours per response, 
including the time for reviewing 
instructions, searching existing data 
sources, gathering and maintaining the 
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data needed, and completing and 
reviewing the collection of information. 
Send comments regarding this burden 
estimate or any other aspect of this 
collection of information, including 
suggestions for reducing this burden, to 
the Information and Records 
Management Branch (T6 F33), U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555-0001; and to the 
Desk Officer, Office of Information and 
Regulatory Affairs, NEOB-10202, 
(3150-0155), Office of Management and 
Budget, Washington, DC 20503. 

IX. Regulatory Analysis 
The NRC prepared a draft regulatory 

analysis of the values and impacts of the 
proposed rule and of a set of significant 
alternatives. The draft regulatory 
analysis was placed in the 
Commission's public document room 
for review by interested members of the 
public. In addition, a summary of the 
findings and conclusions of the 
regulatory analysis were published in 
the Federal Register (59 FR 46591, 
September 9, 1994) concurrent with the 
proposed rule. No comments were 
received on the regulatory _analysis. The 
regulatory analysis has been finalized 
and is available for inspection in the 
NRC Public Document Room, 2120 L 
Street NW. (Lower Level), Washington 
DC. Single copies of the analysis may be 
obtained from Joseph J. Mate, Office of 
Nuclear Reactor Regulation, U.S. 
Nuclear Regulatory Commission, 
Washington DC 20555, (301) 415-1109. 

X. Regulatory Flexibility Act 
Certification 

As required by the Regulatory 
Flexibility Act of 1980, (5 U.S.C. 605 
(b)), the Commission certifies that this 
final rule does not have a significant 
economic impact upon a substantial 
number of small entities. The final rule 
sets forth the application procedures 
and the technical requirements for 
renewed operating licenses for nuclear 
power plants. The owners of nuclear 
power plants do not fall within the 
definition of small business entities as 
defined in Section 3 of the Small 
Business Act (15 U.S.C. 632), the Small 
Business Size Standards of the Small 
Business Administration (13 CFRPart 
121), or the Commission's Size 
Standards (56 FR 56671; November 6, 
1991). 

XI. Non-Applicability of the Backfit 
Rule 

This rule, like the previous license 
renewal rule, addresses the procedural 
and technical requirements for 
obtaining a renewed operating license 
for nuclear power plants. Although this 

amendment constitutes a change to an 
existing regulation, the NRC has 
determined that the backfit rule, 10 CFR 
50.109, does not apply because this 
amendment only affects prospective 
applicants for license renewal. The 
primary impetus for the backfit rule was 
"regulatory stability." Once the 
Commission decides to issue a license, 
the terms and conditions for operating 
under that license would not be 
changed arbitrarily post hoc. As the 
Commission expressed in the preamble 
for 10 CFR 52, which prospectively 
changed the requirements for receiving 
design certifications, the backfit rule-

[W)as not intended to apply to every 
regulatory action which changes settled 
expectations. Clearly, the backfit rule would 
not apply to a rule which imposed more 
stringent requirements on all future 
applicants for construction permits, even 
though such a rule might arguably have an 
adverse impact on a person who was 
considering applying for a permit but had not 
done so yet. In this latter case, the backfit 
rule protects the construction permit holder, 
but not the perspective applicant, or even the 
present applicant. (54 FR 15385-86; April 18, 
1989). 

Regulatory stability from a backfitting 
standpoint is not a relevant issue with 
respect to this rule. There are no 
licensees currently holding renewed 
nuclear power plant operating licenses 
who would be affected by this rule. No 
applications for license renewal have 
been docketed. It is also unlikely that 
any license renewal applications will be 
submitted before this rule becomes 
effective. Consequently, there are no 
valid licensee or applicant expectations 
that may be changed regarding the terms 
and conditions for obtaining a renewed 
operating license. Accordingly, this rule 
does not constitute a "backfit" as 
defined in 10 CFR 50.109(a)(l). 

Furthermore, one reason the 
Commission is amending 10 CFR Part 
54 is because of the concerns of nuclear 
power plant licensees who were 
dissatisfied with the previous 
requirements in 10 CFR Part 54 and 
urged the Commission to modify the 
rule to address their concerns. Under 
this circumstance, the policy objective 
of the backfit rule would not be served 
by undertaking a backfit analysis. 
Regulatory and technical alternatives for 
addressing the concerns with the 
previous 10 CFR Part 54 were analyzed 
and considered in the regulatory 
analysis that has been prepared for this 
rule. Preparation of a separate backfit 
statement would not provide any 
substantial additional benefit. 
Therefore, the Commission has 
determined that a backfit analysis 
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pursuant to 10 CFR 50.109 need not be 
prepared for this nile. 

NEI commented that the NRC should 
review its determination regarding the 
application ofbackfit protection to 
license renewal. Although not clearly 
stated in its comments, NEI appears to 
argue that the protection afforded by 10 
CFR 50.109 should apply in individual 
license renewal proceedings when the 
NllC seeks to impose requirements that 
"go beyond what is necessary for 
adequately managing the effects of aging 
on intended functions in the period of 
extended operation (i.e., 
enhancements)." NEI stated that in such 
cases, the NRC should perform an 
analysis to demonstrate that the 
proposed additional requirements will 
result in substantial increase in overall 
safety and that direct and indirect costs 
are justified relative to the safety 
benefit. Furthermore, NEI believes that 
if there are two or more means of 
adequately managing the effects of 
aging, cost must be taken into account 
in selecting an alternative. 

The industry's desire for a special 
provision in the rule that would impose 
backfit-style requirements on the 
Commission's review is neither 
necessary nor appropriate. The intent of 
the license renewal rule is clear-to 
ensure that the effects of aging on 
functionality of certain systems, 
structures, and components are 
adequately managed in the period of 
extended operation. The Commission 
does not intend to impose requirements 
on a licensee that _go beyond_ what is 
necessary to adequately manage aging 
effects. The focus of the industry's 
concern appears to be on potential 
disagreements between the Commission 
and renewal applicants regarding what 
is or is not considered "adequate" for 
managing the effects of aging. The 
Commission understands the industry's 
concern, but does not believe it 
appropriate or consistent with current 
practice to further limit (i.e., beyond the 
limits established by the rule) the NRC 
staff in its review of an application for 
a renewal license. 

Additionally, the Commission sees no 
justification for requiring a 
consideration of costs among alternative 
aging management programs. The 
renewal process is designed such that a 
renewal applicant proposes the 
alternatives it believes manages the 
effects of aging for those structures and 
components defined by the rule. The 
NRC staff has the responsibility of 
reviewing the applicant's proposals and 
determining whether they are adequate 
such that there is reasonable assurance 
that activities authorized by the 
renewed license will continue to be 
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conducted in accordance with the CLB. 
The Commission believes that this 
license renewal review must necessarily 
be performed without regard to cost. 

List of Subjects 

10 CFR Part 2 

Administrative practice and 
procedure, Antitrust, Byproduct 
material, Classified information, 
Environmental protection, Nuclear 
materials, Nuclear power plants and 
reactors, Penalties, Sex discrimination, 
Source material, Special nuclear 
material, Waste treatment and disposal. 

10 CFR Part 51 

Administrative practice and 
procedure, Environmental impact 
statement, Nuclear materials, Nuclear 
power plants and reactors, Reporting 
and recordkeeping requirements. 

10 CFR Part 54 

Administrative practice and 
procedure, Aging, Effects of aging, 
Time-limited aging analyses, 
Backfitting, Classified information, 
Criminal penalties, Environmental 
protection, Nuclear power plants and 
reactors, Reporting and recordkeeping 
requirements. 

For the reasons set out in the 
preamble and under the authority of the 
Atomic Energy Act of 1954, as amended, 
the Energy Reorganization Act of 1974, 
as amended, and 5 U.S.C. 552 and 553, 
the Commission is adopting the 
following amendments to 10 CFR Parts 
2, 51, and 54. 

61 FR 65157 
Published 12/11/96 
Effective 1 /10/97 

Reactor Site Criteria Including Seismic 
and Earthquake Engineering Criteria 
for Nuclear Power Plants 

See Part 100 Statements of Consideration 
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52 FR 9453 
Published 3/25/87 
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10 CFR Parts 50 and 55 

Operators' Licenses and Conforming 
Amendments 

AGENCY: Nuclear Regulatory 
Commission. 

.. ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission is amending its regulations 
to (1) clarify the regulations for issuing 

licenses to operators and senior 
operators; (2) revise the requirements 
and scope of written examinations and 
operating tests for operators and senior 
operators, including a requirement for a 
simulation facility; (3) codify procedure~ 
for administering requalification 
examinations; and (4) describe the form 
and content for operator license 
applications. The rule is necessary to 
meet NRC responsibilities under Section 
306 of the Nuclear Waste Policy Act of 
1982. 

· DATES: Effective Date: Mav 26. 1987. 
Public meeting dates: April 9, 14, 16, and 
20, 1987. 

ADDRESSES: Public meeting locations: 
Public meetings will be held to discuss 
implementation of the requirements of 
this rule. The meetings will be held as 
follows: 

A. April 9, 1987 for Region II. Richard 
B. Russell Federal Building. Strom 
Auditorium. Lower Level, 75 Spring 
Street, SW., Atlanta, Georgia. 

Point of Contact: Mr. Kenneth E. 
Brockman. U.S. Nuclear Regulatory 
Commission, Region II, 101 Marietta 
Street. Suite 3100, Altanta, GA 30323, 
(404) 331-5594. 

B. April 14, 1987 for Regions IV and V, 
Stouffer Concourse Hotel, 3801 Quebec 
Street, Denver, Colorado (Across from 
Stapleton Airport]. 

Points of Contact: Mr. Ralph Colley, 
U.S. Nuclear Regulatory Commission, 
Region IV, Parkway Central Plaza 
Building. 611 Ryan Plaza Drive. Suite 
1000, Arlington, TX 76011, (817) 860--
8147. 

Mr. Phillip Morrill. U.S. Nuclear 
Regulatory Commission. Region V, 1450 
Maria Lane, Suite 210, Walnut Creek, 
CA 94596. (415) 943-3740. 

C. April 16, 1987 for Region Ill, 
.Ramada Hotel O'Hare, 6600 N. 
Mannheim Road [comer of Higgins), 
Rosemont. Illinois (One mile from 
O'Hare Airport), Phone: (312) 827-5131. 

Point of Contact: Mr. Thomas Burdick, 
U.S. Nuclear Regulatory Commission, 
Region III. 799 Roosevelt Road, Glen 
Ellyn, IL 60137, (312) 790--5566. 

D. April 20, 1987 for Region I. Hilton 
Hotel Valley Forge, 251 West DeKaJb 
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Pike, King of Prussia, Pennsylvania, 
Phone: (215) 337-1200. 

Point of Contact: Mr. Noel F. Dudley, 
U.S: Nuclear Regulatory Commission, 
Region I, 631 Park A venue, King of 
Prussia, PA 19406, (215) 337-5211. 

Background information for the rule 
includes a copy of the regulatory 
analysis, the supporting statement for 
the Office of Management and Budget 
clearance of the information collection 
requirements, Regulatory Guides, ANSI/ 
ANS standards, NUREG-series 
documents, other documents discussed 
in this noiice, and reports that contain a 
detailed analysis of the public 
comments received during the public 
comment period and their resolution 
mav be examined at the NRC Public 
Do~ument Room, 1717 H Street NW., 
Washington, DC. 

A single copy of the reports 
concerning public comments may be 
obtained from Chief, Operator Licensing 
Branch, Office of Nuclear Reacior 
Regulation, U.S. Nuclear Regulatory 
Commission, Washington. DC 20555, 
Telephone: 301-492-4868. 
FOR FURTHER INFORMATION COt,;TACT: 
Chief, Operator Licensing Branch, Office 
of Nuclear Reactor Regulation. U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555, Telephone: (301) 
492-4868. 
SUPPLEMENTARY INFORMATION: 

I. Background 

Section 107 of the 'Atomic Energy Act 
of 1954, as amended (42 U.S.C. 2137), 
requires the Nuclear Regulatory 
Commission to prescribe uniform 
conditions for licensing individuals as 
operators of production and utilization 
facilities and to determine the 
qualifications of these individuals and to 
issue licenses to such individuals. The 
regulations implementing these 
requirements are set out in Part 55 of 
Title 10, Chapter 1, of the Code of 
Federal Regulations. To assist licensees 
and others, the Commission also has 
issued regulatory guides and generic 
letters that provide guidance on 
acceptable methods of meeting these 
regulatory requirements. 
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The Commission has become 
increasingly aware-of the need to update 
its operator licensing regulations and 
related regulatory guides. These 
revisions are needed to clarify the 
extent to which simulators should be 
used in licensing examinations and to 
reflect upgraded requirements for 
licensed operator selection, training. and 
requalification programs resulting from 
the accident at TMl-2. Although the 
Commission has been actively engaged 
in investigating these matters, the 
schedule for completing these activities 
was further accelerated by the 
enactment of January 7, 1983, of the 
Nuclear Waste Policv Act of 1982, Pub. 
L. 97--425. Section 306 of that act [42 
U.S.C. 10226, 96 Stat. 2201 at 2262-2263) 
directs the NRC to establish (1) 
simulator training requirements for 
applicants for operator licenses and for 
operator requalification programs, (2) 
requirements governing NRC 
administration of requalification . 
examinations, and (3) requirements for 
operating tests at civilian nuclear power 
plant simulators. 

On November 26, 1984, the 
Commission published proposed 
amendments to 10 CFR Part 55, 
"Operators' Licenses" in the Federal 
Register [ 49 FR 46428). These 
amendments proposed granting. in part, 
a petition for rulemaking (PRM-55-1) 
that was filed by KMC, Inc~ PRM-55-1 is 
discussed more fully under Section ll.B, 
"Medical Requirements." A 90~day 
comment period expired on February 25. 
1985. Comments were received from 88 
respondents. An additional 47 
respondents commented on the three 
associated regulatory guides. also issued 
for public comment. Reports that contain 
a detailed analysis of these comments 
and their resolution are available as 
indicated under "ADDRESSES:". 

These proposed revisions to 10 CFR 
Part 55 were to improve the operator 
licensing process and to achieve the 
fellowing objectives: 

(1) Improve the safety of nuclear 
power plant operations by improving the 
operator licensing process and 
examination content. 

(2) Provide the NRC with an improved 
basis for administering operator 
licensing examinations and conducting 
operating tests, and 

(3) Respond io the specific direction 
given by Congress in Section 306, 
Nuclear Waste Policy Act of 1982, Pub. 
L. 97--425, to promulgate regulations and 
guidance in the area of examinations. 

On March 20, 1985, the Commission 
published a Final Policy Statement on 
Training and Qualification of Nuclear 
Power Plant Personnel [50 FR 11147) that 
describes the Commission's current 

policy regarding training of operators. In 
addition to this policy statement, the 
Commission is publishing the new rules 
described in this notice; these rules 
supercede all current regulations for 
operator licenses. Those facility 
licensees that have made a commitment 
that is less than that required by these 
new rules must conform to the new rules 
automatically. Those facility licensees 
that have made a commitment different 
from or more than that required by these 
new rules for license amendments and 
technical specification changes, may 
apply to the Commission so that they 
can conform to these new rules. Other 
changes should be made in accordance 
with 10 CFR 50.59. 

Production facilities previously 
included in Part 55 are not referenced in 
the revisions since there are no 
operators at production facilities 
currently licensed by the Commission. 
Although special consideration has been 
given to the smaller size and scope of 
test and research reactors the 
requirements in this notice apply to all 
utilization facilities licensed under 10 
CFR Part 50, including test and research 
reactors. Consequently, except where 
specific wording has been used to note 
different requirements, these rules apply 
to test and research reactors. · · 
II. Summarv of Public Comments and 
Final Actions 

The proposed amendments to improve 
the operator licensing process have been 
modified in response to the comments 
received. A summary of the public 
comments and, where appropriate, e · 
description of the changes that resulted 
from them follows. 

[A) General Comments-(1) General 
purpose of these amendments. Several 
commenters provided general support 
for the proposed rule. Other commenters 
suggested changes to clarify the purpose 
and exemptions sections. These sections 
were reworded as a result of the 
evaluation of these comments. In 
particular, the purpose of the rule 
indicates that terms and conditions of 
operators' licenses and renewal are 
covered. Exemption for trainees at a 
facility is clarified to indicate that a 
trainee is only exempted while 
participating in an NRC-approved 
training program to qualify for an 
operator license.-ln addition, employees 
involved in fuel handling are exempt if 
they are supervised by a licensed senior 
operator. 
· (2) Definitions. Many commenters 

were concerned with the specific 
'definitions in the rule. A number of 
commenters addressed the definitions of 
"'simulation facility" and ;,Plant­
referenced simulator," _and requested 
-<;larification of the NRC's intent for the 
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Use of such devices in the parlial 
conduci of operating tests. ·Several 
commenter& be!ieved that only plant­
referenced simulators would be 
permitted. 

The definition of e "plant-referenced 
simulator" is intended to mean a 
simulator that meets all of the 
requirements of ANSI/ANS 3.5-1985, as 
endorsed by Regulatory Guide 1.149, 
'"Nuclear Power Plant Simulation 
Facilities for Use in Operator License 
Examinations," (see Section V, 
Regulatory Guides, of this 
Supplementary Information). 

The definition of a "simulation 
facility•· is intended to provide for 
flexibility in the conduct of the simulator 
(non-plant-walkthrough) portion of the 
operating test. The intent is to permit, 
under circumstances specified in lO CFR 
55.45(b ). the use of the plant itself. and/ 
or a plant-referenced simulator. and/or 
some other type of simulation device 
such as a part-task or basic-principles 
simulator, for the conduct of the 
simulator portion of the operating test. 

A number of commenters expressed 
concern that a plant, when used as a 
simulator, could not safely perform the 
full range of functions that 11. simulator 
could perform, and some commenters 
requested clarification about the 
limitation of the conditions under which 
the plant could be used. 

It is not the intent of NRC to permit or 
encourage the initiation of transients on 
the plant when and if the plant is used 
as a simulation facility. The use of the 
plant is envisioned as a possible 
approach that a facility licensee might 
propose to use in conjunction with 
another simulation device or devices. in 
lieu of a plant-referenced simulator. This 
approach might be suitable. for example, 
for older plants without access to plant-
referenced simulators. where · 
manipul'ations of the plant, to the extent 
consistent with plant conditions, might 
be used to demonstrate familiaritv with 
the plant for which the candidate.would 
be licensed. 

Several commenters suggested that 
the definition of ''.reference plant" 
should not be specific to a plant and its 
unit. The word '"unit" has been deleted 
from this definition, although it remains 
the NRC'e intent that a reference plant 
refer to a epecific docket number. For 
those 11ituations in which a multi-unit 
plant is composed of units from the 
same vendor and vintage, it is likely that 
onl~· one simulation fatilit~· wciula be 
required. For others. Reirnlatorv Guide 
1.149 provides specific gtiid,mde for 
those facility licensees that want to 
consider the us~ Qf.o..~.e siJuµJ_aticm 
facility for use at more than one nuclear 
power plant. Thie guidance is based 
.upon existing NRC policy on the 
granting of multiunit operator's licenses. 
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(Bl Medical requirements-{1) 
Criteria.for medical requirements. Most 
commenters agreed with the revisions to 
the medical certification process. which 
would require, for the usual case, a brief 
certification by the facility licensee on 
Form NRC-S96, as revised. Some 
commenters questioned the relationship 
of these requirements to drug and 
alcohol problems and programs. Other 
commenter& were confused about who 
would have responsibility for 
determining the medical condition of an 
operator or applicant for an operator's 
license. Some comments were made 
about the specific language in the 
medical requirements regarding 
disqualifying conditions and 
commenters requested changes or 
clarification. Manv commen\ers noted 
the need to adjust· the medical 
requirements to the renewal cycle. 

The medical requirements reflect the 
industry standard articulated in ANSI/ 
ANS 3.4-1983, "Medical Certification 
end Monitoring of Personnel Requiring 
Operating Licenses for Nuclear Power 
Plants." 1 The intent is lo prevent the 
manipulation of the controls by en 
operator whose medical condition and 
general health would cause operational 
errorli endangering public health and 
safety. The medical requirements rely 
on examination of the applicant or 
operator bye licensed physician who 
evaluates the medical conditon of the 
operator, based on the criteria of ANSI/ 
ANS 3.4-1983 that is endorsed b:v 
Regulatory Guide 1.134, "Medical 
Evaluation of Licensed Personnel for 
Nuclear Power Plants," and makes 
recommendations to the facility'1 
management. The facility's management 
is responsible for certifying the 
suitability of the applicant for a license. 
The NRC has the responsibility for 
making an assessment of the applicant 
for a license, including the applicant"s 
medical fitness. Neither the facilitv nor 
the NRC staff will make medical • 
judgments. When a conditional license 
is requested, the NRC will use e 
qualified medical expert to review the 
medical evidence submitted by the 
facility to m11ke a detennination. For 
minor conditions, such aa the need to 
wear corrective lenses or a hearing aid. 
the Form NRC 396 is modified to 
simplify the process for obtaining a 
medically conditioned license. 
Moreciver, vi•hile the biennial medicai 
examination required under § 55.21 is 
intended to detect alcoholism or drug 
dependency or"both. no reference is 
made in the rule to alcohol or drug 

J Standards di~cussed in this rui~ are e\'ailaMe 
for p"urchase from American Nuclear Societ\· 655 
North l<ensing1on A\'enue. La Grange Park. 
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problems. These issues are covered in a 
Policy Statement on Fitnesi; for Duly of 
Nuclear Power Plant Personnel [51 FR 
27921), published on August 4, 1986. by 
the Commission. In addition. the license 
renewal period is changed to B years to 
be compatible with the biennial medical 
examination requirerilents. 

In July 1983, KMC. Inc., petitioned the 
Commission (PRM-55--1) "to simplify-the 
procedure for the review of the medical 
status of applicants for operator- · 
... licenses." KMC stated that the 
current' procedures require that a 
detailed medical history and results of 
the applicant's medical examination bv 
a licensed physician be sent to the • 
Commission. The petitioner requested 
that the Commission emend its 
regulations to permit designated medical 
examiners. as defined in ANS] ~54&-
1976. "Medical Certification and 
Monitoring of Personnel Requiring 
Operator Licenses for Nuclf:ar Power 
Plants," to certify that the applicant has 
been examined (using the guidance 
contained in ANSI N54~1976 as 
endorsed by Regulatory Guide 1.134) 
and that the applicant's general health 
end physical condition is not such as 
may cause operational errors. Under the 
petitioner·s request the use of the 
current NRC Form 396 would be 
discontinued for utility operators and 
detailed medical records would be 
retained by the licensee's designated 
medical examiner. Subpart C to Part 55 
responds to the KMC, Inc. petition. NRC 
grants its request, in part, by eliminating 
the requirement to submit, in usual · 
cases, medical information for an 
applicant for an operator's license 
directly to the NRC. Instead, as 
described above, a certification to NRC 
about compliance with the health 
requirements in § 55.33(a)(1) would be 
made by the facility licensee. 

(2) Notification of incapacitation 
because of disability or illness. Some 
confusion was noted by several · 
commenters regarding the process to 
notify the Commission when an operator 
was incapacitated because of disability 
or illness. The final rule is changed to 
reflect more clearly the Commission's 
intent. That is, if, during the term of the 
license. an operator's medical condition 
changes and does not meet the 
requirements selforth in ANSI/ ANS· 
3.4-1983, notification of the Commission 
by the facility licensee is required. At 
the same time, if the examining 
physician indicates that the condition 
can be accommodated as noted in § 5.1 
of the ANSI/ ANS 3.4-1983, a conditional 
license may be requested by an 
authorized representative. of the facility 
licensee. Form NRC 396 must be used 
and supporting medical evidence musf 
be supplied. However, thefacility 
licensee does not have to wait for 
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permission from the Commission before 
~etuming an operator to licensed duties, 
1f the operator has been examined by a 
physician, who, using ANSI/ ANS 3.4-
1983 as a basis, has recommended to the 
facility's management that the operator 
can return. 

(3) Test and research reactors. Many 
test and research reactor operators were 
concerned that the requirements in the 
rule changed the medical requirements 
for them. The rule changes only the 
requirements for test and research 
reactor facility licensees. It cioes not 
change the status quo for reactor 
operators, for whom ANSI/ ANS-15.4-
1977(N 380), "Selection and Training of 
Personnel for Research Reactors," 
requirements continue. 

(CJ Applications. Applications for an 
operator license require the facility 
licensee to certify that there is a need 
for the applicant to perform assigned 
duties. Several commenters were 
concerned that the "need" was not 
clearly defined. The requirements are 
intended to simply have the facility 
licensee's management internally re\·iew 
the need for the license before the 
application is made. Another concern of 
many commenters was the relationship 
between industry-accredited training 
programs and the details regarding 
training and experience needed to apply 
to the NRC on Form NRG-398. In 
addition, some commenters were 
concerned with the definition of the 
phrase "learned to operate." This phrase 
has been deleted from § 55.31 and 
replaced by wording which indicates 
that if a candidate successfully 
completes the training and experience 
requirements to be licensed as an 
operator, the NRC will conduct the 
appropriate examination and operating 
test. Section 55.31(a)(5) has been added 
to specify the minimum number of 
control manipulations to be conducted 
by an applicant. Details regarding other 
training and qualification will not be 
required to be supplied on Form NRC-
398, if these requirements are contained 
in an NRC-approved training program 
that uses a simulation facility 
acceptable to the NRC under §55.45[b). 
Subject to continued Commission 
endorsement of the industrys 
.accreditation process under the Final 
Policy Statement on Training and 
Qualification of Nuclear Power Plant 
Personnel (50 FR 11147: Marcl:i 20, 1985). 
a facility licensee's training program 
would be approved by being accredited 
by the National Nuclear Accrediting 
Board. 

(D) Written examinations and 
operating tests-(1) Content. Most 
commenters recommended that the 
principal means of determining the 

. knowledge, skills, and abilities to be 
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included in operator licensing written 
examinations and operating tests should 
be the learning objectives derived from 
a systematic analysis of the job 
performance requirements. These 
commenters recommended that these 
learning objectives form the basis and 
scope of examinations and tests and 
that other sources of information should 
only be used until the learning 
objectives are available for a facility. 
Conversely. some commenters 
questioned as premature the 
endorsement by NRC of a systematic 
analysis from which to draw the content 
for licensing examinations and tests. 
One comm.enter recommended that NRC 
issue a document that specifically 
delineates what an operator is 
responsible for on NRC examinations 
and operating tests. 

Systematic analysis of job 
performance requirements is an 
accepted methodology for deriving 
licensing examination content. The job­
task analyses are being performed as 
part of the performance-based programs 
that are being implemented by facility 
licensees as part of the industry 
supported accreditation program. The 
learning objectives derived from these 
job-task anakses should form the basis 
for licensing ~'ritten examinations and 
operating tests at a facility. Ultimately, 
the NRC testing objectives will reflect 
f~cility licensee-developed learning 
oojectives. In the interim, while these 
programs are being developed and 
reviewed for accreditation, the NRC has 
activities underway to improve the 
content validity of NRC examinations 
and operating tests. 

(2) Specific wording of categories. 
Many commenters made specific 
wording recommendations for the 
categories listed under content of the 
written examinations and operating test: 
These suggestions were reviewed by 
subject-matter experts and chari'ges 
were made to clarify or improve the 
content categories._No major changes 
resulte~ _!!Xcept to two categories under 
!!Je oneratirig !~st. Under § 55.§ · 
categories .. iizi and (13) w~re re~o-rded 
as follows: · · ·· ·· 

(12) Demonstrate the knowledge and abilitv 
es appropriate to the assigned position to · 
assume that responsibilities associated with 
the safe operation of the facility. 

(13) Demonstrate the applicant's abilitv to 
function within the control room team a; 
appropriate to the assigned position. in such a 
way that the faciiity licensee's procedures are 
adhered to and that the limitations in its 
license end amendmenis are not violated. 

(3) Waivers. Several commenters 
suggested that examinations and tests 
be automatically waived under specific 
circumstances. As the agency 
responsible for public.health and safety 

with regard to nuclear facilities, the 
Commission cannot waive its 
independent assessment of operators .. 
Waivers are based on operators 
previously passing all or part of a 
licensing examination. Details reoardino 
the processing of waivers are addressed 
in NUREG--1021, "Operator Licensing 
Examiner Standards." 2 

(4) Integrity and examinations and 
lests.,Although man),, commenters 
supported the addition of§ 55.49. 
"Integrity of Examinations and Tests," 
they felt that the penalties in § 55.i'J 
were excessive. Other commenters were 
afraid that any action might be 
interpreted as cheating and that the role 
of facility licensees in enforcement was 
unclear. The NRC always has 
prosecutorial discretion" not to take 
enforcement action in unclear cc1ses. 
The language in § 55.71 on criminc1l 
violations only covers persons who 
"willfully violate" the Atomic Energy 
Act or the NRC's regulations and does 
not apply to situations such as 
discussions after an examination is 
administered or when a previously 
administered examination is used as a 
practice examination. 

(El Simulation facilities-(1) 
Application process. Many commenters 
were concerned with what they termed 
!h~ _burdensome procedure requiring 
1m!Jal and subsequent application for 
approval to use a simulation facility: 
Most of these commenters felt that 
certification bv the facilitv licensee to 
the NRC that the simulati~n facility met 
industry standards should suffice, when 
combined with the NRC's ability to 
audit the simulation facility and review 
the supporting documentation. 

The Commission has amended the 
final rule to reflect the position taken in 
these convnents. Any facility licensee 
that proposes to uiie a simulation fa:i:i!ity 
that meets the definition of a plant­
r~ferenced simulator (essentially a 
simulator that meets the requirements of 
ANS--3.5, 1985, "Nuclear Power Plant 
Simulators for Use In Operator 
Tr~ining,'' as modified by Regulatory 
Guide 1.149) will be required onlv to 
certify this to the Commission. a~d to 
maintain records pertaining to 
performance testing results for 
Commission review or audit. Any 
facility licensee that proposes to use a 
simulation facility that is other than a 
plan-referenced simulator will be 
required to submit a plan detailing how 

• NUREG-series documents are available for 
public inspection and copying for a fee in the 
Commission's Public Document Room at 1717 H 
S:reet NW .. Washin81on. DC. These documents may 
be purchased from the U.S. Government Printing 
Office {GPO) by calling 202-275-2060 or by writing 
the GPO. P.O. Box 37082, Washington. DC 20013--
7UBZ. They may also be purchased from the National 
Technical Information Service, U.S. Department of 
Commerce. 5285 Port Royal.Road. Springfield. VA 
22161. 
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the requirements of § 55.45 will be met 
on the alternative device or devices, 
followed by an application for NRC 
approval for use of the simulation 
facility. However, in response to the 
numerous comments received. this 
application process has been greatiy 
simplified. and the requirement for a 
periodic "subsequent'' application has 
been eliminated. ln support of its 
certification or its application, as 
appropriate, each facility licensee will 
be required to conduct periodic 
performance tests on its simulation 
facility, and maintain records pertaining 
to the conduct of these tests and the 
results obtained. 

It is the Commission's intent that 
those facilitv licensees that submit a 
certification" for a simulation facilitv 
may immediately begin use of the • 
certified simulation facilil\' for the 
conduct cif operating tests.at the 
reference plant. 

. (2) Performance testing. Many 
comments addressed the requirement 
for the conduct of a series of 
performance tests. in which an 
extensive range of tests would be 
conducted over a-4-year cycle, 25 
percent per year. The industry standard 
which was in effect at the time of the 
proposed rulemaking. ANSI/ ANS 3.5-
1981, required complete simulator 
performance testing every four years, 
and R.G. 1'149 endorsed that 
requirement. In addition, the R.G. 
specified that all malfunctions which a 
simulation facility was capable of 
performing should be tested to the 
extent that such malfunctions could be 
used in the conduct of operating tests. 
The majoriiy of commenters felt that the 
burden of conducting these tests.would. 
demand an excessive amount of time on 
the part of the simulation facility as well 
as the facility licensee's staff. Numerous 
suggestions were made proposing lists 
of performance tests thought to be 
appropriate. suggesting alternative 
formulas for the cycle of performance 
testing, or offering suggestions that the 
rule merely endorse a new version of the 
industry standard which was in 
preparation at the time. 

A new version of the standard, 
identified as ANSI/ ANS 3.5-1985, was 
published after the expiration of the 
public comment period. In response to 
the comments received and to the newly 
issued industry standard, R.G. 1.149 has 
been changed to endorse the new 
standard, with exceptions, and to 
include in its endorsement the specific, 
limited list of malfunction performance 
tests contained in the standard. 
However, although the new standard 
continues to require the conduct of 
simulator performance tests, it has 
deleted the requirement that these tests 
be conducted on a four-year cycle for 
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the life of the simulator .. Instead it has 
substituted an annual operability test, 
and now required that performance tests 
be conducted only upon completion of 
initial simulator construction and in the 
event that simulator design chan~es 
result in significant simulator 
configuration or performance variations. 

In addition, the standard is silent on 
the subject of periodic testing of 
malfunctions. The NRC endorsement of 
the standard in the R.G. takes exception 
to the deletion of periodic performance 
testing. The regulations will require 
performance testing to be conducted 
throughout the life of a simulation 
facility, on a four-year cycle, at the rate 
of approximately 25 percent per year. 

The protection of public health and 
safety requires that licensed operators· 
not only be proficient in general 
operations but be able to safely cope 
with plant transients and malfunctions. 
Thus a reactor operator license 
candidate's response to malfunctions 
during an operating test is an important 
factor in the examiner's assessment of 
that candidate's performance. It is also 
necessary to avoid misleading or 
negative training, which could result 
from the use of a simulation facility 
which does not correctly portray plant 
response to malfunctions. Therefore the 
ability of a simulation facilitv to 
faithfully portray plant malf~nctions as 
well as general operability is to be 
verified by periodic performance testing. 
Such testing provides assurance that the 
simulation facility remains acceptable 
over time and continues to meet the 
Commission's regulations. A definition 
of performance testing has been added 
to § 55.4, and the requirements for 
performance testing have been clarified 
in the applicable paragraphs of 
§ 55.45[b), as they apply to all 
simulation facilities, whether certified or 
approved. 

[3) Schedule. A number of comments 
included criticism of the time schedules 
specified as being unreasonably short 
for submitting a simulation facility plan 
and for having a simulation facility in 
full compliance with the regulation. 

The regulation has been changed to 
allow 1 year (versus 120 days) for a 
facility licensee to submit a plan 
detailing its approach to the simulation 
facility requirement; and to allow 4 
years (versus 3) for its simulation 
facility to be in full compliance with the 
regulation. Those facility licensees that 
certify the use of a plant-referenced 
simulator will not have to submit a plan. 

(4) Penalty for unai•ailability of 
simulation facility. Several comments 
expressed concern that the penalty was 
too harsh for the unavailabilitv of a 
simulation facility acceptable "to the 
Commission. 

It is the Commission's intent that 
every facility licensee have available a 
simulation facility that meets the 
Commission's reauirements within a 
reasonable period of time alter the 
effective date of the rule. imd that. once 
available. the simulation facilitv be 
maintained and upgraded. as needed. to 
continue its acceptability for the 
conduct of operating tests. The 
Commission recognizes that unique 
circumstances may arise on a plant­
specific basis that cause some deviation 
from the time requirements established 
in the rule and that, from time-to-time, a 
previously certified or approved 
simulation facility may become 
temporarily unacceptable for the 
conduct of operating tests. It is the 
Commission's intent to address any such 
situations on a case-by-case basis. 

(5) Lack of guidance far assessment. 
A number of comments expressed 
concern that the guidance to be used by 
the Commission in its assessment of 
simulation facility adequacy was not yet 
available. It is the Commission·s intent 
that no simulation facilitv audits will be 
conducted until this guidance has been 
fully developed and made publicly 
available for a minimum of 6 months. 

(6) Applicability to future facility 
licensees. Several commenters 
questioned whether the Commission's 
regulations regarding simulation 
facilities were intended to apply to 
future facilitv licensees. 

It is the Commission·s intent that 
these regulations apply to future facility 
licensees as well as current facility 
licensees. 

(7) Test and research reactor 
operators. Several test and research 
reactor operators were concerned that 
the requirements in the rule changed the 
licensing process for them. As stated 
above, the rule does not change the 
status quo for this category of operator. 
The definition of "simulation facility" in 
§ 55.4 allows the plant to be used to 
meet the requirements of§ 55.45(b). In 
addition. specific wording in § 55.45(b) 
permits test and research reactor facilitv 
licensees to be exempted from · 
submitting a plan for the use of a 
simulation facility that is other than a 
plant-referenced simulator. 

(F) Licenses-(1) Special senior 
operator licenses. Many commenters 
questioned the issuance of special 
senior licenses. Several argued that 
current instructor certification 
requirements were sufficient. others 
indicated that industrv-accredited 
programs include instructor evaluation. 
and others cited the Commission's 
Policy Statement on Training and 
Qualifications of Nuclear Power Plant 
Personnel as conflicting with these 
licenses. 

The Commission has deleted the 
provision for the issuance of special 

55-SC-5 

senior operator liLen~es from the final 
rule. This action is in recognition of the 
industry accreditation of training 
programs. which includes instructor 
training. qualification and evaluation. 
and is in keeping with the intent of the 
Commission Policv Statement on 
Training and Quaiifications of Nuclear 
Power Plant Personnel. Industrv efforts 
in implementing instructor traii'iing, 
qualification and evaluation programs 
will be monitored as described bv the 
Policy Statement. Moreover, senior 
operator licenses limited to fuel 
handling will continue to be issued as 
they are currently. However, since 
industry accreditation includes 
instructor evaluation, current NRC 
instructor certification will not continue 
at facilities with industry accreditation. 

A great number of commenters had 
specific suggestions regarding the 
requirements for special senior 
operators. These comments are no 
longer applicable since the Commission 
has deleted these licenses from the final 
rule. 

(2) "Actively pe,jorming the functions 
of an operator or senior operator. " 
Although only one commenter 
specifically questioned the definition of 
"actively performing the [functions] of," 
a great many commenters questioned 
this phrase in regard to R.G. 1.8. 
"Personnel Qualifications and Training 
for Nuclear Power Plants," as it was 
published for public comment in 
conjunction with the proposed rule. 
From the comments made in response to 
the regulatory guide and other 
comments made regarding the provision 
in the rule under "Requalification," 
which required that an operator or 
senior operator be "actively and 
extensively engaged" as an operator or 
senior operator, it is clear that many 
commenters were confused about the 
degree of participation in plant 
operations that is required as a 
condition to maintain an operator's or 
senior operator's license. To prevent 
further confusion. the rule has been 
modified in § 55.4, "Definitions," to 
provide the following definition: 

Actively performing the functions of an 
operator or senior operator" means that an 
indh·idual has a position on the shift crew 
that requires the individual to be licensed as 
defined in the facilin··s technical 
specifications. end that the individual carries 
out and is responsible for the duties covered 
by that position. 

In addition. several commenters were 
concerned that the requirements were 
unclear regarding the return to "active" 
status following a period during which e 
licensee has not been "actively 
performing the functions of an operator 
or senior operator" for a period of 4 
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months or l1•n>wr. Tl11•r1·forc. th1• 
following re1111ir1·1111!nl~ l11n•p h1,1•n 
added: · 

If un nperulur l,11~ 1101 perl11rnrnd 111.enalld 
duties on a minimum nl Bl!Vt•n 11-hnur 1hill1 or 
fi\'e 12-hnur ehih~ pi,r q1111rh•r. l>l'lorr 
resumption of uctivilil'~ uuthori:,.r,d by 11 

license issued under these rt•l(11l11ti11n1. 11n 
authorized repri•M!ntuti\'I' of the facility 
licensee shull certify thut tht' qualifir:ulion1 
end stains of the lic:i,nsee are r:un·ent ond 
valid. and that the lic:cnsee huh compleled a 
minimum ol 40 houre ol shift functions umh:r 
the direction of the operator or senior 
operator, as appropriate. end in the position 
lo which the indi\'idual licensee will be 
asEigned. For lic:enscs limited to fuel 
handling. one supervised shift is sufficient. 
Certification shall be maintained et the 
facility. 

The revision in the wording of the rule 
was made so that it is no longer 
necessary to include the wording 
"actively and extensively engaged" 
under requalification. A licensee can 
now maintain licensed status by 
successfully completing the facility 
licensee's NRG-approved requalification 
program and passing the requalification 
examinations and operating tests. 
However, to return to active 
performance after a period of not 
participating on shift. the conditions of a 
license in § 55.53([) must be met. In this 
manner. a licensee without current 
knowiedge of the facility would not be 
able to perform shift duties. 

For test and research reactors. the 
requirements for "actively performing 
the functions of an operator or senior 
operator" would be met with a minimum 
of four hours per calendar quarter. 
Similarly. under§ 55.53(f). a minimum of 
six hours parallel work would be 
required to return to active status. 

(3) Notijication of the Commission. 
Some commenters noted that the 
Commission had no need to know about 
the criminal conviction of a licensee. 
However, § 55.53(g) is intended to cover 
criminal behavior. NRC is interested in 
felonious criminal convictions of a 
licensee. The NRC considers that there 
may be a relationship between 
conviction for a felony and job 
performance. 

(G) Expiration. Currently, licenses 
expire after two years. To lessen the 
paperwork burdens of facility licensees 
and the NRC. a five year expiration was 
proposed. Many commenters suggested 
that the proposed five year expiration 
and renewal of licenses be adjusted to 
meet the biennial medical examination 
requirements. The renewal cycle has 
been changed and licenses will now 
expire after 6 years. 

(HJ Requa/Jfication and renewal-{1) 
Requalification program and 

t'\lll.'li1111tic111 c:onti,nl A grnat muny 
1:111111n1!ntcr~ wcr1• uncli!ur Nbout the 
rclutiunNhip of th1• NHC: 1rqu11lif1<:11lion 
rnq11irt!llllmlfi und 1,mfor nrnnr:1·· h11Hed 
trninin11 prolirum11. Morruver. muny 
wmm1,nters ur~wd morr n,·xil,ility in the 
re1111ulification cycl1: urHl more clurity in 
thr· program content requi11•mi,nls. 

Although the rnquirnnu:nl for NRC 
Hpproval of requalificHLon progrnms 
will remain, the list of contrnt 11reas 
under § §55.41. 55.43 Hnd 55.45 will be 
referenced in § 55.59 lo clurify the issue 
of examination end operating lest 
content. In addition, § 55.59(c) content 
requirements (formerly Appendix A lo 
10 CFR Pert 55) can be met with a 
performance-based program for a 
facility as approved by the NRC. In its 
Final Policy Statement on Training and 
Qualification of Nuclear Power Plant 
Personnel. the Commission endorsed 
industry-accredited programs as 
performance based. The frequency of 
the comprehensive requalification 
written examination has been changed 
to a maximum of every 2 years and of 
the requalification operating test to once 
a year. The requalification program must 
be conducted for a continuous period 
not to exceed 24 months. The specific 
cycle will be approved by the NRC as 
part of each facility's training program. 

(2) "Actively and extensively 
engaged." As explained above, many 
commenters were concerned with the 
implementation of the provision for 
"actively and extensively engaged as an 
operator or senior operator" as it related 
to renewal. This provision is deleted in 
the final rule. This action complements 
the additions § 55.53 (e) and (f) to · 
"Conditions of Licenses." 

[3) Test and research reactors. 
Several commenters were concerned 
that the requalification requirements for 
operators at this class of reactor were 
changed. The requirements in 
§ 55.59(c)(i) continue the requirements 
of former Appendix A to 10 CFR Part 55 
for test end research reactors. No change 
in requirements is intended. 

(4) NRG administration of 
requalification examinations. Some 
commenters questioned the NRC -
administration of requalification 
examinations. The Commission believes 
that an NRC administered examination 
for license renewal provides assurance 
that an operator or senior operator can 
operate the controls in a safe and 
competent manner and that a senior 
operator can direct the activities of 
other licensed ooerators in a safe and 
competent mam:;er. The Commission 
also believes that NRC administered 
examinations provide assurance that 
facility licensee administered · 
requalification programs are 
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~uc:cc:ssfully m11inl1tinin1,: thr proficiency 
1111d knowledize of lir.emed personnel. 
To this end. the rule rl'4uires in § 55.Si 
tlmt each applic:1mt for rf'newal of a six­
yeur license pHss an NRC 1:1dministered 
comprehensive requalification written 
exHminntion ,md opernting test at least 
once during each six-year license. The 
NRC will administer these 
requalification written examinations 
and operating tests on a random basis 
so that no operator or senior operator 
will go longer than six years without 
being examined by the NRC once a six­
year license is issued. 

(I) Mod~fication and revocation of 
licenses. Some comments were received 
about the Commission's authority to 
modify and revoke licenses. The 
Commission has the authority to modify. 
suspend or revoke a license under the 
Atomic Energy Act. Moreover, inherent 
in the Commission's authority to modify, 
suspend, or revoke a license is its ability 
to place a licensed operator or senior 
operator under probation, if warranted. 

. (J) Editorial. Many commenters had 
non-substantive editorial changes to 
suggest. These comments were reviewed 
by an NRC technical editor and 
incorporated as appropriate. 

(K) Conforming amendments. A 
conforming amendment, 10 CFR 50.i4. 
requires the facility licensee to notify 
the Commission of a change in operator 
.status. This amendment complements 
§ 55.53(g). 

[L) Revision to 10 CFR 50.54 and 10 
CFR 50.34{b}(B}. Revisions have been 
made to 10 CFR 50.34(bl(B) and 50.54 to 
reflect the changes made to 10 CFR Part 
55. 

Separate Views of Commissioner 
Asselstine 

This rule is a good idea, but it does 
not go far enough. The Commission 
should have required ell licensees to 
obtain plant referenced simulators. 
There are two reasons for this. First. I 
believe that section 306 of the Nuclear 
Waste Policy Act.of 1982 (Pub. L. 9i-
425) requires it. Second. plant referenced 
simulators are an excellent wav for 
reactor operators to practice control 
manipulations for the plant and to 
actually see how the plant would 
respond. This is especially important in 
training the operators to deal with 
emergency or other situations when the 
plant is not in its normal state. It is a 
much more effective teaching tool for 
the operators to actually manipulate 
controls and watch the "plant" respond 
than to have them merelv memorize 
emergency procedures. Further, a 
simulator which is referenced to the 
plant on which the operator will be 
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lic-ensed will be a much more effective 
training tool than one which is not. 

The Commission decided. however. 
that because there might be special 
circumstances in some cases which 
would weigh against requiring that a 
particular utility purchase a simulator 
the Commission would not make it a 
requirement. This kind of case-specific 
special circumstances is precisely what 
our exemption procedures are intended 
to handle. If a licensee had appropriate 
justification, the Commission could 
always consider whether to grant an 
exemption to the regulation. Instead, the 
Commission chose to water down the 
regulation and require less. 

Separate Views of Commissioner 
Bcrnthal 

I fully support the Commission's 
broad objective that operators be 
reexamined on a regular basis. But I 
believe the final rule is too inflexible for 
good regulatory and administrative 
practice. NRC may indeed need to 
examine operators every six years; in 
some cases, perhaps more often. But if a 
licensee satisfactorily demonstrates its 
ability to conduct high quality; 
performance-based examinations in 
accordance with § 55.57(b)(2)(iii). such 
licensee performance may well justify 
extension or relaxation of this 
requirement. This approach would have 
been consistent with the Commission's 
policy of rewarding good licensee 
performance and focusing attention and 
resources on deficient performers. The 
Commission thus could have provided 
incentive to licensees and flexibility to 
the NRC examiner staff. and should 
have thereby focused NRC's limited 
regulatory resources where they are 
most urgently needed. 

I also continue to believe that the time 
has come (given the decreased cost and 
increased sophistication of the 
technology) for all but a few small 
powerplants to be required to have plant 
reference simulators for operator 
training. While there may be some 
special cases that would qualify for 
exemption from such a requirement, on 
the basis of geography and/or plant 
similarity, licensees could in those 
circumstances apply for and receive an 
exemption. 

III. Regulatory Analysis 

The regulatory analysis describes the 
values (benefits) and impacts (costs) of 
implementing the proposed regulations 
and guidance for operator licensing. The 
accuracy of these estimates in the 
regulatory analysis is limited by the lack 
of extensive data on human 
performance improvement associated 

with an improved licensing prot:ess. 
Where possible. quantitative measures 
were qualitatively compared to related 
information from other sources for 
verification. The full text of the 
regulatory analysis on these 
amendments is available for inspection 
in the NRC Public Document Room, 1717 
H StrP.et NW., Washington. DC. Single 
copies of the analysis may be obtained 
from Chief, Operator Licensing Branch, 
telephone: (301) 492-48G8. 

IV. Backfit Analysis 

The Commission has determined that 
these rules are in response to section 
306 of the Nuclear Waste Policy Act of 
1982 and. therefore. are exempt from the 
backfit rule 10 CFR 50.109 (50 FR 38097}. 

V. Regulatory Guides 

Three regulatory guides were 
published in draft form for public 
comment in conjunction with the 
proposed rule. These guides were 
intended to provide guidance on 
acceptable methods of implementing the 
revisions to the regulations. As a result 
of public comment and additional staff 
review, these three guides are being 
issued in final form: 

(1) R.G. 1.134. Revision 2. "Medical 
E\"aiuation of Licensed Personnel for 
Nuciear Power Plants." 

(2) R.G. 1.149, Revision 2, "Nuclear 
Power Plant Simulation Facilities for 
Use in Operator License Examinations." 

(3) R.G. 1.8, Revision 2, "Qualification 
and Training of Personnel for Nuclear 
Power Plants." 

Copies of these guides may be 
purchased from the Government Printing 
Office at the current GPO price. 
Information on current GPO prices may 
be obtained by contacting the 
Superintendent of Documents. U.S. 
Government Printing Office, Post Office 
Box 37082, Washington. DC 20013-7082, 
telephone (202) 275-2060 or (202) 275-
2171. 

VI. En\'ironmental Impact: Categorical 
Exclusion 

The NRC has determined that this 
regulation is the type of action described 
in categorical exclusion 10 CFR 
51.22(cl(l). Therefore. neither an 
environmental impact statement nor an 
em·ironmental asses&ment has been 
prepared for this regulation. 

VII. Paperwork Reduction Act 
Statement 

This final rule amends information 
collection requirements that are subject 
to the Paperwork Reduction Act of 1980 
(44 U.S.C. 3501 el seq.). These 
paperwork requirements were approved 
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by the Office of Management and 
Budget approval number 3150-0018. 

VIII. Regulatory Flexibility Certification 

As required by the Regulatory 
Flexibility Act of 1980, 5 U.S.C. 605[b), 
the Commission hereby certifies that 
this rule will not have a significant 
economic impact on a substantial 
number of small entities. The 
conforming amendment to 10 CFR Part 
50 and the revision of 10 CFR Part 55 
affect primarily the companies that own 
and operate light-water nuclear power 
reactors and the vendors of those 
reactors. They also affect individuals 
licensed as operators at these 
companies. Neither the companies that 
own and operate reactors nor these 
individuals fall within the scope of the 
definition of "small entity" set forth in 
section 501(b) of the Regulatory 
Flexibility Act, NRC's Size Standards 
adopted December 9, 1985 (50 FR 50241), 
or the Small Business Size Standards set 
out in regul&tions issued by the Small 
Business Administration in 13 CFR Part 
121. 

. List of Subjects 

10 CFR Part 50 

Antitrust, Classified information. Fire 
prevention, Incorporation by reference. 
Intergovernmental relations. Nuclear 
power plants and reactors, Penalty, 
·Radiation protection, Reactor siting 
criteria, Reporting and recordkeeping 
requirements. 

10 CFR Part 55 

Manpower training programs. Nuclear 
power plants and reactors, Penalty, 
Reporting and recordkeeping 
requirements. 

For the reasons set out in the 
preamble and under the authority of the 
Atomic Energy Act of 1954, as amended, 
the Energy Reorganization Act of 1974, 
as amended, the Nuclear Waste Policy 
Act of 1982, and 5 U.S.C. 553, the NRC is 
adopting the following amendments to 
10 CFR Part 55 and 10 CFR Part 50. 

52 FR 49362 
Published 12/31/87 
Effective 2/1/88 

Completeness and Accuracy of 
Information 

See Part 2 Statements of Consideration 

~3 FR 3861 
Published 2/10/88 
Effective 2/10/88 

Change of Region I Address 

See Part 1 Statements of Consideration 
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53 FR 6137 
Published 3/1/88 
Effective 3/1/88 

Relocation of Office of Nuclear 
Reactor Regulation · 

See Part 19 Statements of Consideration 

53 FR 43419 
Published 10/27 /88 
Effective 10/27/88 

Relocation of NRC's Public Document 
Room; Other Minor Nomenclature 
Changes 

See Part 1 Statements of Consideration 

55 FR 41334 
Published 10/11 /90 
Effective 11 /13/90 

110 CFR Part 55 

IRIN 3150-AD75 

,Submitting Applications for the 
Licensing of Test and Research 
Reactor Operators Directly to 
Headquarters 

AGENCY: U.S. Nuclear Regulatory 
Commission. 

ACTION: Final rule. 

SUMMARY: The U.S. Nuclear Regulatory 
Commission (NRC) is amending its 
regulations to require that test and 
research reactor facility applications for 
operator and senior reactor operator 
licenses be submitted to the responsible 
Headquarters office. This action is 
necessary to improve efficiency and 
consistency of examination and 
licensing of test and research reactor 
operators by having a central office 
monitor the issuance and renewal of 
licenses. 

_EFFECTIVE DATE: November 13, 1990. 

FOR FURTHER INFORMATION CONTACT: 
David J. Lange, Acting Chief, Operator 
Licensing Branch, Office of Nuclear 
Reactor Regulation, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555, telephone (301) 492-1031. 

SUPPLEMENTARY INFORMATION: 

Background 

The U.S. Nuclear Regulatory 
Commission (NRC) has decided to 
consolidate and return the responsibility 
for the issuance and renewal of licenses 
for reactor operators and senior reactor 
operators of test and research reactors 

. (TRR) to the Headquarters office. 
Currently this responsibility is being 
administered individually by the 
operator licensing sections in the five 
regional offices. Increased demands by 

the TRR community for improved 
efficiency and consistency of 
examination and licensing of TRR 
operators requires improved and 
dedicated oversight and management on 
a national scale, and from a central 
office. This administrative amendment 
does not affect existing licensing 
practice, pursuant to 10 CFR part 55, by 
requiring that each applicant submit 
their request for TRR reactor operator 
·licenses directly to the NRC 
Headquarters. 

As currently codified in 10 CFR part 
55, "Communications," the 
communications path with the NRC 
relating to TRR operator licensing 
applications is to the five Regional 
Administrator Offices, and is in need of 
amendment. This administrative 
amendment to the regulation (10 CFR 
part 55) clarifies this regulation by 
requiring applicants for TRR operator 
and senior reactor operator licenses to 
communicate their requests for license 
examination directly to the responsible 
Headquarters office instead of 
submitting their requests to one of the 
five regional offices. 

Waiver of Notice and Comment 

Because these amendments deal 
solely with agency practice procedure, 
the notice and comment provisions of 
the Administrative Procedure Act do not 
apply as excepted by 5 U.S.C. 553(b)(A). 

Environmental Impact: Categorical 
Exclusion 

The NRC has determined that this 
amendment to the rule is the type of 
action described in categorical 
exclusion 10 CFR 51.22(c)(1). Therefore, 
neither an environmental impact 
statement nor an environmental 
assessment has been prepared for this 
final rule. 

Paperwork Reduction Act Statement 

This final rule does not contain a new 
or amended information collection 
requirement subject to the Paperwork 
Reduction Act of 1980 (44 u:s.C. 3501 et 
seq.). Existing requirements were 
approved by the Office of Management 
and Budget approval number 3150--0018. 

Regulatory Analysis 

The regulations in 10 CFR part 55 
!establish procedures and criteria for the 
,issuance of licenses to operators and 
1senior operators of ·utilization facilities 
jlicensed pursuant to the Atomic Energy 
Act of 1954, as amended, or section 202 
\of the Energy Reorganization Act of 
1974, as amended, and 10 CFR part 50. 
·These established procedures provide 
!for the terms and conditions upon which 
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the Commission will issue, modify, 
maintain, and renew operator and 
senior operator licenses. 

This amendment to the rule will not 
affect existing practice regarding TRR 
operator licensing pursuant to 10 CFR 
part 55. This amendment only serves to 
notify the applicants for 10 CFR part 55 
TRR operator and senior reactor 
.operator licenses to submit their 
,requests directly to the Headquarters 
!office. 
Backfit Analysis 

The NRC has determined that the 
backfit rule, 10 CFR 50.109, does not 
apply to this final rule, and therefore, 
that a backfit analysis is not required for 
this final rule, because these 
amendments do not involve any 
provisions which would impose backfits 
as defined in 10 CFR 50.109(a)(l). 

List of Subjects in 10 CFR Part 55 

Criminal penalty, Manpower training 
programs, Nuclear power plants and 
reactors, Reporting and recordkeeping 
requirements. 

For the reasons set out in the 
preamble and under the authority of the 
Atomic Energy Act of 1954, as amended, 
the Energy Reorganization Act of 1974, 
as amended, and 5 U.S.C. 552 and 553, 
the NRC is adopting the following 
amendments to 10 CFR part 55. 

56 FR 32066 
Published 7/15/91 
Effective 8/14/91 

10 CFR Parts 2 and 55 

RIN 3150-AD55 

Operators' Licenses 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission (NRC) is amending its 
regulations to specify that the conditions 
and cutoff levels established pursuant to 
the Commission's Fitness-for-Duty 
Programs are applicable to licensed 
operators as conditions of their licenses. 
The final ru\e provides a basis for taking 
enforcement actions against licensed 
operators: (1) Who use drugs or alcohol 
in a manner that would exceed the 
cutoff levels contained in the fitness-for­
duty rule, (2) who are determined by a 
facility medical review officer (MRO) to 
be under the influence of any 
prescription or over-the-counter drug 
that could adversely affect his or her 
ability. to safely and competently 

I 
perform licensed duties, or (3) who sell, 
use, or possess illegal drugs. The final 
rule will ensure a safe operational 
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environment for the performance of all 
licensed activities by providing a clear 
understanding to licensed operators of 
the severity of violating requirements 
governing drug and alcohol use and 
substance abuse. 
EFFECTIVE DATE: August 14, 1991. 
FOR FURTHER INFORMATION CONTACT: 
Robert M. Gallo, Chief, Operator 
Licensing Branch, Office of Nuclear 
Reactor Regulation, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555, Telephone: (301) 492-1031. 

SUPPLEMENTARY INFORMATION: 

Background 

On June 7, 1989 (54 FR 24468), the NRC 
issued a new 10 CFR part 26, entitled 
"Fitness-for-Duty Programs," to require 
licensees authorized to construct or 
operate nuclear power reactors to 
implement a fitness-for-duty program. 
The general objective of this program is 
to provide reasonable assurance that 
nuclear power plant personnel will 
perform their tasks in a reliable and 
trustworthy manner, and not under the 
influence of any prescription, over-the­
counter, or illegal substance that in any 
way adversely affects their ability to 
safely and competently perform their 
duties. A fitness-for-duty program, 
developed under the requirements of 
this rule, is intended to create a work 
environment that is free of drugs and 
alcohol and the effects of the use of 
these substances. 

On April 17, 1990 (55 FR 14288), the 
NRC published in the Federal Register 
proposed amendments to 10 CFR part 55 
to specify that the conditions and cutoff 
levels established in 10 CFR part 26, 
"Fitness-for-Duty Programs," are 
applicable to licensed operators as a 
condition of their licenses. These 
amendments also provide a basis for 
taking enforcement action against 
licensed operators who violate 10 CFR 
part 26. The proposed rule also 
described contemplated changes to the 
NRC enforcement policy. The comment 
period ended on July 2, 1990. 

The Commission is adding specific 
conditions to operator licenses issued 
under 10 CFR part 55 to make fitness­
for-duty requirements directly 
applicable to licensed operators. As 
pointed out in the supplementary 
information accompanying the 
promulgation of 10 CFR part 26, the 
scientific evidence shows conclusively 
that significant decrements in cognitive 
and physical performance result from 
the use of illicit drugs as well as from 
the use and misuse of prescription and 
over-the-counter drugs. Given the 
addictive and impairing nature of 

certain drugs, even though the presence 
of drug metabolites does not necessarily 
relate directly to a current impaired 
state, the presence of drug metabolites 
in an individual's system strongly 
suggests the likelihood of past, present, 
or future impairment affecting job 
activities. More specifically, the 
Commission stated, "Individuals who 
are not reliable and trustworthy, under 
the influence of any substance, or 
mentally or physically impaired in any 
way that adversely affects their ability 
to safely and competently perform their 
duties, shall not be licensed or permitted 
to perform responsible health and safety 
functions." (See 54 FR 24468, June 7, 
1989.) Although there is an underlying 
assumption that operators will abide by 
the licensees' policies and procedures, 
any involvement with illegal drugs, 
whether on site or off site, indicates that 
the operator cannot be relied upon to 
obey the law and therefore may not 
scrupulously follow rigorous procedural 
requirements with the integrity required 
to ensure public health and safety in the 
nuclear power industry. 

The Commission believes strongly 
that licensed operators are a· critical 
factor in ensuring the safe operation of 
the facility and consequently considers 
unimpaired job performance by each 
licensed operator or senior operator 
vital in ensuring safe facility operation. 
The NRC routinely denies Part 55 
license applications or imposes 
conditions upon operator and senior 
operator licenses if the applicant's 
medical condition and general health do 
not meet the minimum standards 
required for the safe performance of 
assigned job duties. Further, under 
§ 55.25, if an operator develops, during 
the term of his or her license, a physical 
or mental condition that causes the 
operator to fail to meet the requirements 
for medical fitness, the facility licensee 
is required to notify the NRC. Any such 
condition may result in the operator's 
license being modified, suspended, or 
revoked. 

The power reactor facility licensee is 
further required under § 26.20(a) to have 
written policies and procedures that 
address fitness-for-duty requirements on 
abuse of prescription and over-the­
counter drugs and on other factors such 
as mental stress, fatigue, and illness that 
could affect fitness for duty. The 
Commission expects each licensed 
operator or senior operator at these 
facilities to follow the licensee's written 
policies and procedures concerning the 
use and reporting requirements for 
prescription and over-the-counter drugs 
and other factors that the facility has 
determined could affect fitness for duty. 
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The use of alcohol and drugs can 
directly impair job performance. Other 
causes of impairment include use of 
prescription and over-the-counter 
medications, emotional and mental 
stress, fatigue, illness, and physical and 
psychological impairments. The effects 
of alcohol, which is a drug, are well 
known and documented and, therefore, 
are not repeated here. Drugs such as 
marijuana, sedatives, hallucinogens, and 
high doses of stimulants could adversely 
affect an employee's ability to correctly 
judge situations and make decisions 
(NUREG/CR-3196, "Drug and Alcohol 
Abuse: The Bases for Employee 
Assistance Programs in the Nuclear 
Industry," available from the National 
Technical Information Service). The 
greatest impairment occurs shortly after 
use or abuse, and the negative short­
term effects on human performance 
(including subtle or marginal 
impairments that are difficult for a 
supervisor to detect) can last for several 
hours or days. The amendment to 10 
CFR part 55 will establish a condition of 
an operator's license that will prohibit 
conduct of licensed duties while under 
the influence of alcohol or any 
prescription, over-the-counter, or illegal 
substance that would adversely affect 
performance of licensed duties as 
described by the facility's fitness-for­
duty program. The amendment will be 
applicable to licensed operators of 
power and non-power reactors. This 
rulemaking is not intended to apply the 
provisions of 10 CFR part 26 to non­
power facility licensees, but to make it 
clear to all licensed operators (power 
and non-power) through conditions of 
their licenses that the use of drugs or 
alcohol in any manner that could 
adversely affect performance of licensed 
duties would subject them to 
enforcement action.1 

As explained in the Commission's 
enforcement policy (see 53 FR 40027; 
October 13, 1988), the Commission may 
take enforcement action if the conduct 
of an individual places in question the 
NRC's reasonable assurance that 
licensed activities will be conducted 
properly. The Commission may take 
enforcement action for reasons that 
would warrant refusal to issue a license 
on an original application. Accordingly, 
enforcement action may be taken 
regarding matters that raise issues of 
trustworthiness, reliability, use of sound 
judgment, integrity, competence, fitness 
of duty, or other matters that may not 
necessarily be a violation of specific 
Commission requirements. 

1 It should be noted that discussion of fitness-for­
duty programs of Part 50 licensees is only 
applicable for power reactor licensees. 
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The Commission is amending § 55.53 
to establish as a condition of an 
operator's license a provision precluding 
performance of licensed duties while 
under the influence of drugs or alcohol 
in any manner that could adversely 
affect performance. The Commission 
further amends § 55.61 to provide 
explicit additional notice of the terms 
and conditions under which an 
operator's license may be revoked, 
suspended, or modified. In addition, 
confirmed positive test results and 
failures to participate in drug and 
alcohol testing programs will be 
considered in making decisions 
concerning renewal of a part 55 license. 
These provisions will apply to any 
fitness-for-duty program established by 
a facility licensee, whether or not 
required by Commission regulations, 
including programs that establish cutoff 
levels below those set by 10 CFR part 
26, appendix A. The Commission notes, 
however, that it has the discretion to 
forgo enforcement action against a 
licensed operator if the facility licensee 
established cutoff levels that are so low 
as to be unreasonable in terms of the 
uncertainties of testing. The Commission 
has reserved the right to review facility 
licensee programs against the 
performance objectives of 10 CFR part 
26, which require reasonable detection 
measures. The revised rule will not 
impose the provisions of 10 CFR part 26 
on non-power facility licensees. It is 
revised to make compliance with the 
cutoff levels and the policy and 
procedures regarding the use of legal 
and illegal drugs established pursuant to 
10 CFR part 26 a license condition for all 
holders of a 10 CFR part 55 license. 

Part 26 requires that facility licensees 
provide appropriate training to licensed 
operators, among others, to ensure that 
they understand the effect of 
prescription and over-the-counter drugs 
and dietary conditions on job 
performance and on chemical test 
results. The training also should include 
information about the roles of 
supervisors and the medical review 
officer in reporting an operator's current 
use of over-the-counter drugs or 
prescription drugs that may impair his or 
her performance. Licensed operators are 
required to follow their facility's policies 
and procedures regarding fitness-for­
duty requirements. 

Licensed operators will be subject to 
notices of violation, civil penalties, or 
orders for violation of their facility 
licensee's fitness-for-duty requirements. 
Therefore, in addition to amending the 
regulations to establish the 10 CFR part 
55 licensed operators' obligations, the 
Commission is modifying the NRC 

enforcement policy (Appendix C to 10 
CFR part 2) in conjunction with the final 
rulemaking as described below. 

In cases involving a licensed 
operator's failure to meet applicable 
fitness-for-duty requirements (10 CFR 
55.53(j)J, the NRC may issue a notice of 
violation or a civil penalty to a licensed 
operator, or an order to suspend, modify 
or revoke the license. These actions may 
be taken the first time a licensed 
operator fails a drug or alcohol test, that 
is, receives a confirmed positive test 
that exceeds the cutoff levels of 10 CFR 
part 26 or the facility licensee's cutoff 
levels, if lower. However, normally only 
a notice of violation will be issued for 
the first confirmed positive test in the 
absence of aggravating circumstances 
such as errors in the performance of 
licensed duties. In addition, the NRC 
intends to issue an order to suspend the 
part 55 license for up to three years the 
second time an individual exceeds those 
cutoff levels. If there are less than three 
years remaining in the term of the 
individual license, the NRC may 
consider not renewing the individual 
license or not issuing a new license until 
the three-year period is completed. The 
NRC intends to issue an order to revoke 
the part 55 license the third time an 
individual exceeds those cutoff levels. A 
licensed operator or applicant who 
refuses to participate in the drug and 
alcohol testing programs established by 
the facility licensee or who is involved 
in the sale, use, or possession of an 
illegal drug is subject to license 
suspension, revocation, or denial. 

To assist in determining the severity 
levels of potential violations, 10 CFR 
part 2, appendix C, supplement I, is 
modified to provide a Severity Level I 
example of a licensed operator or senior 
operator involved in procedural errors 
which result in, or exacerbate the 
consequences of, an alert or higher level 
emergency and subsequently receiving a 
confirmed positive test for drugs or 
alcohol, two Severity Level II examples 
of (1) a licensed operator involved in the 
sale, use, or possession of illegal drugs 
or the consumption of alcoholic 
beverages within the protected area, or 
(2) a licensed opera tor or senior 
operator involved in procedural errors 
and subsequently receiving a confirmed 
positive test for drugs or alcohol. and a 
Severity Level llI example of a licensed 
operator's confirmed positive test for 
drugs or alcohol that does not result in a 
Severity Level I or II violation. 

Summary of Public Comments 

Letters of comment were received 
from 39 respondents. One commenter 
wrote two letters, which brought the 
total number of responses to 40. Thirty-
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one of the commenters wrote that the 
rule is unnecessary because the 
regulations already exist to ensure that 
the reactor operators adhere to 10 CFR 
part 26. The Commission agrees that the 
necessary regulations exist to have 
licensed power reactor operators 
comply with the provisions of part 26. 
However, the Commission realizes that 
the licensed operator is one of the main 
components and possibly the most 
critical component of continued safe 
reactor operation. Therefore, it wants to 
emphasize to and clearly inform the 
operators that as conditions of their 
licenses they must comply with their 
facility's fitness-for-duty program. The 
Commission also wants to clarify the 
term "use" versus "consumption" of 
alcohol in protected reactor areas. The 
rule has been rewritten to indicate that 
the "use of alcohol" means consumption 
of alcoholic beverages. The rule does 
not prohibit the use of alcohol within the 
protected areas for other than ingestion, 
such as application to the body. The use 
of medicine that contains alcohol is 
allowed within the parameters of the 
facility's fitness-for-duty program. 
However, use of over-the-counter or 
prescription drugs containing alcohol 
must be within the prescribed 
limitations and in compliance with the 
facility's fitness-for-duty program. 
Further, as 10 CFR part 26 does not 
apply to non-power reactor licensees, 
the Commission wishes to make it clear 
to licensed operators at these facilities 
that the use of drugs or alcohol in any 
manner that could adversely affect 
performance of licensed duties would 
subject them to enforcement action. 

Twenty-eight of the COIIJmentors 
wrote that this rule singles out licensed 
operators for special treatment to the 
detriment of their morale. The 
Commission has considered the issue of 
morale and believes that moiit licensed 
operators already take their personal 
fitness for duty quite seriously. If there 
are any negative impacts on licensed 
operator morale these effects are 
expected to be short-lived as the vast 
majority of licensed operators will be 
unaffected. This rule may, in fact, 
increase operator confidence that their 
peers are fit for duty. This rule stresses 
to licensed operators that because of 
their critical role in the safe operation of 
their reactors, they must be singled out 
for special treatment to stress that their 
continuous unimpaired job performance 
is a highly necessary component of the 
overall safe operation of the reactors. 
The rule also stresses to licensed 
operators that their licenses are a 
privilege and not a right, and that 
refusal to participate in facility fitness-
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for-duty requirements can lead to 
enforcement action and/ or licensing 
action. There has been no change to the 
rulemaking because of these comments. 

Twenty commenters stated that it is 
an unnecessary burden that the 
proposed rule requires medical 
personnel to be available 24 hours a day 
to make judgments about prescription 
and over-the-counter drugs. Medical 
personnel are not required by part 26 or 
part 55 to be on duty 24 hours a day for 
prescription and over-the-counter drug 
evaluation. The intent of the rule is that 
licensed operators follow the facility 
fitness-for-duty program for supervisory 
notification of fitness-for-duty concerns 
about the use of legal drugs. The 
rulemaking has been clarified to more 
fully explain this intent. 

There were two questions about the 
basis for the rulemaking-(1) What is 
the basis or need for the rule change? (2) 
Is it an industry wide problem? These 
questions were discussed above under 
the need for the rule (regulations 
already exist). The Commission can 
have nothing but a zero tolerance level 
for drug and alcohol use or abuse 
because of the critical nature of the 
industry. Therefore, the Commission 
deemed it necessary to stress 
compliance with facility fitness-for-duty 
programs as a condition of licensure. 
There is no change to the rulemaking as 
a result of these comments. 

There was one question about the 
reporting of legal drugs. A licensed 
operator asked how operators who do 
not report medicinal use of drugs will be 
treated. Licensed operators are required 
to follow the fitness-for-duty program 
procedures and policies developed by 
their facility. 

Two comments were specific to 
licensed operators at test and research 
reactor facilities. One was that formal 
drug testing programs should not be 
required for non-power facilities. These 
programs are not required by Part 26 or 
Part 55; however, if a fitness-for-duty 
program has been established at a non­
power facility, licensed operators are 
required to participate. The second 
comment, regarding over-the-counter 
and prescription medication, was that 
medical review officers do not exist at 
non-power facilities. That statement is 
true; there are no requirements in either 
part 26 or part 55 that they do. No 
change to the rulemaking was required 
as a direct result of these comments. 
However, as a result of the previous 
comment regarding medical personnel 
availability, the rule was changed to 
clearly include supervisory notification 
when medical officers are not available. 

Environmental Impact: Categorical 
Exclusion 

The NRC has determined that this 
final rule is the type of action described 
in categorical exclusion 10 CFR 
51.22(c)(1). Therefore, neither an 
environmental impact statement nor an 
environmental assessment has been 
prepared for this rule. 

Paperwork Reduction Act Statement 

This final rule does not contain a new 
or amended information collection 
requirement subject to the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3501 et 
seq.). Existing requirements were 
approved by the Office of Management 
and Budget approval number 3150-0018. 

Regulatory Analysis 

The regulations in 10 CFR part 55 
establish procedures and criteria for the 
issuance of licenses to operators and 
senior operators of utilization facilities 
licensed pursuant to the Atomic Energy 
Act of 1954, as amended, or section 202 
of the Energy Reorganization Act of 
1974, as amended, and 10 CFR part 50. 
These established procedures provide 
the terms and conditions upon which the 
Commission will issue, modify, 
maintain, and renew operator and 
senior opera tor licenses. 

Subpart F of part 55, under § 55.53, 
"Conditions of Licenses," sets forth the 
requirements and conditions for the 
maintenance of operator and senior 
operator licenses. 

This rule serves to emphasize to the 
holders of operator and senior operator 
licenses the conditions they are required 
to comply with under 10 CFR part 26, 
"Fitness-for-Duty Programs." A 
regulatory analysis has been prepared 
for the final rule resulting in the 
promulgation of part 26 and is available 
for inspection in the NRC Public 
Document Room, 2120 L Street NW. 
(Lower Level], Washington, DC. This 
analysis examines the costs and 
benefits of the alternatives considered 
by the Commission for compliance with 
the conditions and cutoff levels. The 
Commission previously requested public 
comment on the regulatory analysis as 
part of the rulemaking proceeding that 
resulted in the adoption of part 26. 

Regulatory Flexibility Certification 

In accordance with the Regulatory 
Flexibility Act, 5 U.S.C. 605(b), the NRC 
certifies that this rule will not have a 
significant economic effect on a 
substantial number of small entities. 
Many applicants or holders of operator 
licenses fall within the definition of 
small businesses found in section 34 of 
the Small Business Act (15 U.S.C. 632) or 
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the Small Business Size Standards set 
out in regulations issued by the Small 
Business Administration at 13 CFR part 
121 or the NRC's size standards 
published December 9, 1985 (50 FR 
50241). However, the rule will only serve 
to provide notice to licensed individuals 
of the conditions under which they are 
expected to perform their licensed 
duties. 

Backfit Analysis 

The NRC has determined that the 
backfit rule, 10 CFR 50.109, does not 
apply to this final rule, and therefore, 
that a backfit analysis is not required for 
this rule because these amendments do 
not involve any provisions that would 
impose backfits as defined in 10 CFR 
50.109(a)(1). 

List of Subjects 

10 CFRPart 2 

Administrative practice and 
procedure, Antitrust, Byproduct 
material, Classified information, 
Environmental protection, Nuclear 
materials, Nuclear power plants and 
reactors, Penalty, Sex discrimination, 
Source material, Special nuclear 
material, Waste treatment and disposal. 

10 CFR Part 55 

Criminal penalty, Manpower training 
programs, Nuclear power plants and 
reactors, Reporting and recordkeeping 
requirements. 

For the reasons set out in the 
preamble and under the authority of the 
Atomic Energy Act of 1954, as amended, 
the Energy Reorganization Act of 1974, 
as amended, and 5 U.S.C. 552 and 553, 
the NRC is adopting the following 
amendments to 10 CFR part 2 and 10 
CFR part 55. 

57 FR 55062 
Published 11/24/92 
Effective 12/24/92 

Clarification of Statutory Authority for 
Purposes of Criminal Enforcement 

See Part 11 Statements of Consideration 
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59 FR 5934 
Published 2/9/94 
Effective 3/11 /94 

10 CFR Part 55 

RIN 3150-AE39 

Renewal of Licenses and 
Requalification Requirements for 
Licensed Operators 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear.Regulatory 
Commission (NRC) is amending its 
regulations to delete the requirement 
that each licensed operator at power, 
test, and research reactors pass a 
comprehensive requalification written 
examination and an operating test 
conducted by the NRC during the term 
of the operator's 6-year license as a 
prerequisite for license renewal. The 
final rule requires that facility licensees 
shall have a requalification program 
reviewed and approved by the 
Commission and shall, upon request 
consistent with the needs of the 
Commission's inspection program, 
submit to the Commission a copy of its 
annual operating tests or comprehensive 
written examinations used for operator 
requalification for review by the 
Commission. In addition, the final rule 
amends the "Scope" provisions of the 
regulations pertaining to operators' 
licenses to include facility licensees. 

. The amendments will improve 
operational safety at each facility by 
redirecting NRC resources to administer 
the requalification program by 
inspecting and overseeing facility 
requalification programs rather than 
conducting requalification 
examinations. This, in turn, will reduce 
both licensee and NRC costs related to 
the program. 
EFFECTIVE DATE: March 11, 1994. 
FOR FURTHER INFORMATION CONTACT: 
Anthony DiPalo, Office of Nuclear 
Regulatory Research, telephone: (301) 
492-3784, or Frank Collins, Office of 
Nuclear Reactor Regulation, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555, telephone (301) 
504-3173. 

SUPPLEMENTARY INFORMATION: 

Background 
Section 306 of the Nuclear Waste 

Policy Act (NWP A) of 1982 authorized 
and directed the NRC "to promulgate 
regulations, or other appropriate 
Commission regulatory guidance, for the 
training and qualifications of civilian 
nuclear power plant operators, 
supervisors, technicians and other 
appropriate operating personnel." The 
regulations or guidance were to 
"establish simulator training 
requirements for applicants for civilian 
nuclear power plant operator licenses 
and for operator requalification 
programs; requirements governing NRC 
administration of requalification 
examinations; requirements for 
operating tests at civilian nuclear power 
plant simulators, and instructional 
requirements for civilian nuclear power 
plant licensee personnel training 
programs." On March 25, 1987 (52 FR 
9453), the Commission accomplished 
the objectives of the NWPA that were 
related to licensed operators by 
publishing a final rule in the _Federal 
Register that amended 10 CFR part 55 
and became effective May 26, 1987. The 
amendment revised the licensed 
operator requalification program by 
establishing (1) simulator training 
requirements, (2) requirements for 
operating tests at simulators, and (3) 
instructional requirements for the 
program (formerly appendix A to 10 
CFR part 55). The final rule also 
stipulated that in lieu of the 
Commission accepting certification by 
the facility licensee that the licensee has 
passed written examinations and 
operating tests given by the facility 
licensee within its Commission 
approved program developed by using a 
systems approach to training (SAT), the 
Commission may give a comprehensive 
requalification written examination and 
an annual operating test. In addition, 
the amended regulations required each 
licensed operator to pass a 
comprehensive requalification written 
examination and an operating test 
conducted by the NRC during the term 
of the operator's 6-year license as a 
prerequisite for license renewal. 

Following the 1987 amendment to 
part 55, the NRC began conducting 

55-SC-12 

operator requalification examinations 
for the purpose of license renewal. As 

. a result of conducting these 
examinations, the NRC determined that 
the existing regulations have established 
a high standard of licensee performance 
and that the NRC examiners were 
largely duplicating tasks that were 
already required of, and routinely 
performed by, the facility licensees. 

The NRC revised its requalification 
examination procedures in 1988 to 
focus on performance-based evaluation 
criteria that closely paralleled the 
training and evaluation process used for 
a SAT based training program. This 
revision to the NRC requalification 
examination process enabled the NRC to 
conduct comprehensive examinations 
for the purpose of renewing an 
individual's license and, at the same 
time, use the results of the examinations 

' to determine the adequacy of the facility 
licensee's requalification training 
pro$ram. 

Smee the NRC began conducting its 
requalification examination program, 
the facility program and individual pass 
rates have improved from 81 to 90 
percent and from 83 to 91 percent, 
respectively, through fiscal year 1991. 
The NRC has also observed a general 
improvement in the quality of the 
facility licensees' testing materials and 
in the performance of their operating 
test evaluators. Of the first 79 program 
evaluations conducted, 10 programs 
were evaluated as unsatisfactory. The 
NRC issued Information Notice No. 90-
54, "Summary of Requalification 
Program Deficiencies," dated August 28, 
1990, to describe the technical 
deficiencies that contributed to the first 
10 program failures. Since that time 
only 6 programs, of 120 subsequent 
program evaluations, have been 
evaluated as unsatisfactory. 

Pilot requalification examinations 
were conducted during the period 
August through December 1991. The 
pilot test procedure directed the NRC 
examiners to focus on the evaluation of 
crews, rather than individuals, in the 
simulator portion of the operating test. 
In conducting the pilot examinations, 
the NRC examiners and the facility 
evaluators independently evaluated the 
crews and compared their results. The 
results were found to be in agreement. 
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Furthermore, the NRC examiners noted 
that the facility evaluators were 
competent at evaluating crews and 
individuals and were aggressive in 
finding deficiencies and recommending 
remedial training for operators who 
exhibited weaknesses. The performance 
of the facilities' evaluators during the 
pilot examinations further confirmed 
that the facility licensees can find 
deficiencies, provide remedial training, 
and retest their licensed operators 
appropriately. · 

In June 1992, the Commission agreed 
with the staff to proceed with initiation 
of rulemaking to eliminate the 
requirement for each licensed operator 
to pass a comprehensive requalification 
written examination and operating test 
administered by the Commission during 
the term of the operator's 6-year license. 
On December 28, 1992, proposed 
amendments to 10 CFR part 55 on 
renewal of licensees and requalification 
requirements for licensed operators 
were submitted to the Commission for 
approval. 

On May 20, 1993 (58 FR 29366), the 
Commission published a proposed rule 
in the Federal Register to amend 10 
CFR part 55. The proposed amendments 
were to: 

1. Delete the requirement that each 
licensed operator pass an NRC­
administered requalification 
examination during the term of his or 
her license. 

2. Require that facility licensees 
submit to the NRC their annual 
requalification operating tests and 
comprehensive requalification written 
examinations at least 30 days prior to 
the conduct of these tests and 
examinations. 

3. Include "Facility Licensees" in the 
"Scope" of part 55. 

The period for public comment on the 
proposed amendments ended on July 
20, 1993. 

Summary of Public Comments 
The NRC received 42 comments on 

the proposed rule. Based on analysis of 
these comments, several changes have 
been made in the final rule. A summary 
of the public comments and, where 
appropriate, a description of the 
changes that resulted from them is 
discussed for each of the proposed 
amendments to 10 CFR part 55. 

1. Proposed Amendment: Delete the 
requirement that each licensed operator 
pass an NRC-administered 
requalification examination during the 
term of a licensed operator's 6-year 
license. 

General Statement: Of the 42 
comments received, 36 favored this 
proposed amendment and 6 opposed its 

adoption. Most of the respondents who 
favored the proposed change based their 
support on the expectation that this 
change would reduce the regulatory 
burden on licensees and would improve 
operational safety at nuclear facilities. 
One respondent indicated that while the 
NRC's involvement has had a positive 
impact on the content and conduct of 
licensee requalification, utilities have 
proven their ability to develop and 
administer requalification examinations 
that meet the requirements of 10 CFR 
55.59(a)(2)(iii). Another respondent 
representing the utility industry stated 
that, "We believe the performance-based 
inspection process will be an effective 
means for ensuring high quality 
operator requalification programs." This 
respondent further stated, "The 
proposed rule change will also afford 
better operating crew continuity. 
Because personnel changes occur over 
time, operating crews may be configured 
with individuals who have or have not 
had an NRC administered exam. In the 
past, it has been a common practice to 
reconfigure crews to accommodate the 
NRC-administered requalification 
examination by putting together 
individuals whose 6 years is about to 
end. Use of this practice to facilitate the 
conduct of requalification exams may 
not be in the best interest of crew 
coordination and teamwork." 

The six comments in opposition to 
the proposed amendment to delete the 
NRC-conducted requalification 
examination varied in content. For 
example, two public citizen respondents 
were against a rule change of any kind 
on the basis it would give the public the 
perception that the NRC's authority over 
the operation of power and non-power 
reactor plants would be weakened. Two 
respondents, one representing a State 
public service department with over­
sight of a nuclear power plant and a 
second representing a State nuclear 
safety department, urged that from a 
defense-in-depth standpoint to reactor 
safety the proposed rule should be 
reconsidered. The State of Vermont, in 
two separate comments, indicated that it 
was because of the current regulation 
that the NRC was able to detect the 
unsatisfactory requalification program at 
Vermont Yankee and identify corrective 
actions to ensure safety of the plant. The 
State of Illinois contended that the 
current regulations provided incentive 
for licensees to maintain quality 
operator training programs and that the 
likelihood of further improving or even 
maintaining that quality without the 
periodic independent involvement by 
the NRC is unlikely. The State of Illinois 
recommended a combination of routine 
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NRC inspections of crew examinations 
on a plant simulator and a periodic 
independent test administered 
simultaneously to all licensed operators 
every 6 years. Finally, one respondent 
was opposed to this amendment, 
especially its application to test and 
research reactors and suggested the 
existing rule be deleted because the 
regulatory analysis for the 1987 rule 
stated that the rule would not apply to 
non-power rea.:::tors (NPR). This same 
respondent believed it important to 
maintain NRC staff competence in 
relation to NPR operator licensing and 
felt this could be accomplished by 
maintaining a nucleus of specialized 
qualified personnel, either as part of or 
in conjunction with the NPR directorate, 
and through specialized training and 
administration of initial examinations, 
which occur rather frequently. 

Response: After reviewing the six 
comments opposing the proposed 
regulation, the Commission has 
concluded that the basis for this 
requirement remains sound and that it 
should be adopted. This determination 
is based on the following 
considerations: 

(i) The NRC believes that since the 
beginning of the requalification 
program, experience indicates that 
weaknesses in implementation of 
facility licensee's programs are generally 
the root cause of deficiencies in the 
performance of OIJerators. 

(ii) The NRC believes if its resources 
were directed towards inspection and 
oversight of facility licensee's 
requalification programs rather than 
continuing to conduct individual 
operator requalification examinations, 
the operational safety at each facility 
will continue to be ensured and in fact, 
will be improved. A routine inspection 
frequency of once per SALP cycle will 
ensure consistency between inspection 
scheduling and licensee performance. A 
minimum routine inspection frequency 
of at least once every 2 years will ensure 
active NRC oversight of facility 
licensee's requalification programs. For 
facility licensees with good 
performance, consideration will be 
given to not performing an onsite 
inspection during the SALP period. 

(iii) The NRC believes that the facility 
requalification programs have been 
demonstrated to be basically sound 
during the pilot examinations. Given the 
broad range of possible approaches built 
into the inspection process, the NRC 
would only conduct examinations when 
they are the most effective tool to 
evaluate and understand the 
programmatic issues, or if the NRC loses 
confidence in the facility licensee's 
ability to conduct its own examinations. 
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Examples which could result in a 
regional management decision for a "for 
cause" requalification examination 
include: 

a. Requalification inspection results 
which indicate an ineffective licensee 
requalification program; 

fi. Operational problems for which 
operator error is a major contributor; 

c. A SALP Category 3 rating in plant 
operations attributed to operator 
performance; and 

d. Allegations regarding significant 
training program deficiencies. 

When conditions such as these exist, 
the NRC may initiate planning to 
conduct requalification examinations 
during the next annual examination 
cycle scheduled by the facility. 

Regarding the comments from the 
State of Vermont, the proposed 
inspection program includes reviews, 
observations, and parallel grading of 
selected operating tests and written 
examinations by NRC examiners, 
reviews of operational performance, 
interviews of facility personnel, and a 
general inspection of the facility 

· licensee's implementation of its 
· requalification training program. 
Application of the inspection program 
in the case of Vermont Yankee would 
have disclosed discrepancies in 
evaluation of operator performance and 
also would have allowed insight to 
other, more programmatic, deficiencies. 
The requalification inspection program 
implements routine NRC inspections as 
recommended by the State of Illinois as 
well as "for cause" examinations. 

The Commission believes the existing 
regulation should not be deleted in the 
case of non-power reactors, as 
recommended in the public comments. 
A continuing need exists for the 
regulation to apply to operators of all 
types of reactors. The proposed 
amendment will continue to ensure 
operational safety at non-power reactors 
by inspecting facility requalification 
programs rather than conducting 
requalification examinations. The NRC 
will maintain examiner proficiency by 
conducting examinations for initial 
li~ense applicants. 

2. Proposed Amendment: Require that 
facility licensees submit to the NRC 
their annual requalification operating 
tests and comprehensive requalification 
written examinations at least 30 days 
prior to conducting these tests and 
examinations. 

General Statement: Of the 42 
comments received, only 1 respondent 
favored the amendment as proposed. 
This response came from a university 
operated research reactor, stating that 
submitting requalification examinations 
by the facility to the NRC for review 

prior to administering the examination 
was less burdensome, by comparison, 
than retaining the existing regulation. 
On the other hand, most respondents 
stated that submitting all examinations 
and tests to the NRC 30 days before their 
administration would place an undue 
burden on facility licensees and the 
NRC with little return on the 
investment. Several respondents offered 
alternatives that included shortening the 
lead time, requiring that the 
examinations and tests be submitted 
after they are administered, submitting 
the question banks from which the 
examinations are developed, and simply 
having the examinations available for 
on-site inspection. 

Response: This requirement was 
included in the proposed regulation so 
that the NRC could evaluate the 
proposed examination materials, in 
conjunction with other information 
already available to the NRC, to 
determine the scope of the on-site 
inspection. However, the pilot 
inspection program has demonstrated 
that a facility's proposed examinations 
are not an absolute necessity in 
preparing for the on-site activities. In 
addition, those facility licensees' 
examination and simulator scenario 
banks that were evaluated were found to 
be adequate for an effective 
requalification program to be managed 
by the licensees' staffs. Although being 
able to review the proposed 
examinations at the NRC did save some 
on-site inspection effort, the inspectors 
were still able to complete the 
Temporary Inspection procedures 
within the time allowed (i.e., two 
inspectors on-site for 1 week). 

The NRC believes that it will be 
advantageous to have selected 
examinations available for review at 
NRC offices in addition to other 
documentation customarily provided, 
consistent with the Commission's 
inspection program needs. During the 
on-site inspection, the inspectors will 
observe the facility evaluators 
administer written examinations and 
operating tests to the crews being 
evaluated. Although the facility 
examination may last several weeks, the 
NRC's on-site inspection usually lasts 
only one week. Normally, the NRC 
intends to request that the facility 
licensee submit only those written 
examinations or operating tests that will 
be administered during the week of the 
NRC inspection. Obtaining this 
examination material in advance of the 
inspection will allow the inspectors to 
prepare for their on-site inspection 
activities by reviewing the examinations 
or tests before they travel to the facility. 
This advance preparation will result in 
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a more effective use of on-site 
inspection time and reduce the burden 
on the facility licensee by placing fewer 
demands on their training staff during 
the examination week. Therefore, the 
NRC will delete the amendment to 
§ 55.59(c) as proposed from the final 
rulemaking and will require instead that 
comprehensive written examinations or 
operating tests be submitted upon 
request consistent with the 
Commission's inspection program needs 
and sustained effectiveness of the 
facility licensee's examination and 
simulator scenario banks. 

3. Proposed Amendment: Include 
facility licensees in the scope of 10 CFR 
part 55, specifically§ 55.2, will be 
revised to include facility licensees. 

General Statement: Only 1 of the 42 
respondents to the FRN addressed and 
endorsed this provision of the proposed 
rulemaking. 

Response: The NRC believes the 
absence of comments regarding this 
proposal substantiates the NRC's 
position that this is simply an 
administrative correction and does not 
materially change the intent of the 
regulation. The NRC considers this 
amendment as an administrative 
addition to these regulations. The NRC 
proposed this change to eliminate the 
ambiguities between the regulations of 
parts 50 and 55. Section 50.54 (i) 
through (ml already imposes part 55 
requirements on facility licensees, and 

· part 55 already specifies requirements 
· · for facility licensees. On this basis, the 

NRC has determined that the 
requirement should be adopted. 

Finding of No Significant 
Environmental Impact: Availability 

The Commission has determined that 
under the National Environmental 
Policy Act of 1969, as amended, and the 
Commission's regulations in subpart A 
of 10 CFR part 51, that this rule is not 
a major Federal Action significantly 
affecting the quality of the human 
environment and therefore, an 
environmental impact statement is not 
required. 

Paperwork Reduction Act Statement 
This final rule amends information 

collection requirements that are subject 
to the Paperwork Reduction Act of 1980 
(44 U.S.C. 3501 et seq.). These 
requirements were approved by the 
Office of Management and Budget, 
approval number 315~101. 

The rule will relax existing 
information collection requirements for 
the separately cleared, "Reactor 
Operator and Senior Reactor Operator 
Licensing Training and Requalification 
Programs." The public burden for this 
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collection of information is expected to 
be reduced by 3 hours per licensee. This 
reduction includes the time required for 
reviewing instructions, searching 
existing data sources, gathering and 
maintaining the data needed and 
completing and reviewing the collection 
of information. Send comments 
regarding the estimated burden 
reduction or any other aspect of this 
collection of information, including 
suggestions for reducing this burden, to 
the Information and Records 
Management Branch (MNBB-7714), 
U.S. Nuclear Regulatory Commission, 
Washington, DC 20555-0001; and to the 
Desk Officer, Office of Information and 
Regulatory Affairs, NEOB-3019, (3150-
0101), Office of Management and 
Budget, Washington, DC 20503. 

Regulatory Analysis 
The Commission has prepared a 

regulatory analysis on this regulation. 
The analysis examines the values 
(benefits) and impacts (costs) of 
implementing the regulation for 
licensed operator requalification. The 
analysis is available for inspection in 
the NRC Public Document Room, 2120 
L Street, NW. (Lower Level), 
Washington, DC. Single copies of the 
analysis may be obtained from Anthony 
DiPalo, Division of Regulatory 
Applications, Office of Nuclear 
Regulatory Research, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555, telephone (301) 492-3784. 

Regulatory Flexibility Certification 
As required by the Regulatory 

Flexibility Act of 1980, 5 U.S.C. 605(b), 
the Commission certifies that this rule 
will not have a significant economic 
impact upon a substantial number of 
small entities. This rule primarily 
affects the companies that own and 
operate light-water nuclear power 
reactors and non-power research 
reaetors. The companies that own and 
operate these reactors do not fall within 
the scope of the definition of "small 
entity" set forth in the Regulatory 
Flexibility Act or the Small Business 
Size Standards set out in regulations 
issued by the Small Business 
Administration in 13 CFR part 121. 

Backfit Analysis 
The staff believes that it could ensure 

and improve operational safety at each 
facility by directing its resources to 
inspect and oversee facility 
requalification programs rather than 
conducting requalification 
examinations. The staffs experience 
since the beginning of the 
requalification program indicates that 
weaknesses in the implementation of 

the facility programs are generally the 
root cause of significant deficiencies in 
the performance of licensed operators. 
The staff could more effectively allocate 
its resources to perform on-site 
inspections of facility requalification 
examination and training programs in 
accordance with indicated 
programmatic performance rather than 
scheduling examiners in accordance 
with the number of individuals 
requiring license renewal. By re­
directing the examiner resources, the 
staff expects to find and correct 
programmatic weaknesses earlier, and 
thus improve operational safety. 

Currently, facility licensees assist in 
developing and coordinating the NRC­
conducted requalification examinations. 
The assistance includes providing to the 
NRC the training material used for 
development of the written 
examinations and operating tests and 
providing facility personnel to work 
with the NRC during the development 
and conduct of the examinations. The 
Commission has concluded on the basis 
of the analysis required by 10 CFR 
50.109, that complying with the 
requirements of this final rule would 
reduce the regulatory burden on the 
facility licensees by reducing the effort 
expended by the facility licensees to 
assist the NRC in developing and 
conducting NRC requalification 
examinations for licensed operators. A 
smaller increase in regulatory burden is 
anticipated due to a need for the facility 
licensee to provide data and support for 
periodic requalification program 
inspections. 

· As part of the final rule, facility 
licensees shall have a requalification 
program reviewed and approved by the 
Commission and shall, upon request 
consistent with the Commission's 
inspection program needs, submit a 
copy of its comprehensive written 
examinations or annual operating tests 
to the Commission. The NRC has 
determined that the pilot inspection 
program demonstrated that the facility's 
proposed examinations are not an 
absolute necessity in preparing for the 
on-site activities. Therefore, the NRC 
would request test submittal on a case­
by-case basis consistent with the 
Commission's test inspection program 
needs and review these examinations 
for conformance with 10 CFR 
55.59(a)(2)(i&ii). The NRC would 
continue to expect each facility to meet 
all of the conditions required of a 
requalification program in accordance 
with 10 CFR 55.59(c). 

Licensed operators would not have to 
take any additional actions. Each 
operator would be expected to continue 
to meet all the conditions of his or her 
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license described in 10 CFR 55.53, 
which includes passing the facility 
requalification examinations for license 
renewal. Each licensed operator would 
be expected to continue to meet the 
requirements of the facility 
requalification training program. 
However, the licensed operator would 
no longer be required to pass a 
requalification examination conducted 
by the NRC during the term of his or her 
license in addition to passing the 
facility licensee's requalification 
examinations, as a condition of license 
renewal. 

The "Scope" of part 55, 10 CFR 55.2, 
would be revised to include facility 
licensees. This is an administrative 
addition to these regulations. It 
eliminates currently existing 
ambiguities between the regulations of 
parts 50 and 55. Part 50, in § 50.54(i) 
through (m), already imposes part 55 
requirements on facility licensees, and 
part 55 already specifies requirements 
for facility licensees. 

The Commission believes that 
licensed operators are one of the main 
components and possibly the most 
critical component of continued safe 
reactor operation, especially with 
respect to mitigating the consequences 
of emergency conditions. Two-thirds of 
the requalification programs that have 
been evaluated as "unsatisfactory" had 
significant problems in the quality or 
implementation of the plant's 
emergency operating procedures (EOPs). 
In some of these cases, the facility 
licensees did not train their operators on 
challenging simulator scenarios or did 
not retrain their operators after the EOPs 
were revised. The Commission believes 
that it could have identified these 
problems sooner by periodic inspection 
of facility requalification training and 
examination programs. Facility 
licensees could have then corrected 
these problems and improved overall 
operator job performance sooner. 

This final rule will improve 
operational safety by providing the staff 
direction to find and correct weaknesses 
in facility licensee requalification 
programs. The experience gained from 
conducting NRC requalification 
examinations indicates that the NRC is 
largely duplicating the efforts of the 
facility licensees to maintain a high 
standard of operator performance. The 
NRC could now, by amending the 
regulations, more effectively use its 
resources to oversee facility licensee 
requalification programs rather than 
conducting individual operator 
requalification examinations. In FY92, 
the NRC resources committed to this 
program for NRC staff and contractor 
support were approximately 12 FTE and 
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$1.3 million (equivalent to 8 Fl'E), 
respectively. The staff projects that a 
slightly larger average number of 
examinations, requiring approximately 
1.5 additional staff ITE and an 
additional $200,000 contractual support 
(equivalent to 1.25 ITE), would be 
conducted in future years if the NRC 
continues conducting requalification 
examinations for all licensed operators. 
Thus, if it is assumed that without the 
rule change, this program would 
continue into the future, the relevant 
baseline NRC burden would 
approximate $2.85 (1.35 NRC + 1.5 
contractor) million per year in 1992 
dollars for FY93 through FY97. The 13.5 
(12 + 1.5) NRC staff years (FI'E) were 
converted to $1.35 million ($100,000 
per staff year) based on allowances for 
composite wage rates and direct 
benefits.' 

Under the final rule change, NRR's 
analysis indicates that NRC staff could 
perform all necessary inspections of 
requalification exam programs with 11 
NRC FI'Es and $300,000 in contractor 
support, equivalent to 1.85 contractor 
FI'Es, per year. At $100,000 per NRC 
FI'E and $162,000 per contractor FTE, 
this converts to an annual cost in 1992 
dollars of $1.4 million. Thus, the annual 
savings in NRC operating costs is 
estimated to be on the order of $1.45 
million ($2.85 million less $1.4 million). 
Over an assumed 25-year remaining life, 
based on a 5% real discount rate, the 
1992 present worth savings in NRC 
resources is estimated at about $20.25 
million in 1992 dollars. 

Each facility licensee would continue 
in its present manner of conducting its 
licensed operator requalification 
program. However, this final rule 
reduces the burden on the facility 
licensees because each facility licensee 
would have its administrative and 
technical staff expend fewer hours than 
are now needed to assist in developing 
and conducting the NRC requalification 
examinations. Facility licensees are 
expected to realize a combined annual 
operational cost savings of 
approximately $1.24 million. Over an 
assumed 25-year remaining life, based 

• NRC labor costs presented here differ from those 
developed under the NRC's license fee recovery 
program. For regulatory analysis purposes, labor 
costs are developed under strict incremental cost 
principles wherein only variable costs that are 
directly related to the development, 
implementation, and operation and maintenance of 
the proposed requirement are included. This 
approach is consistent with guidance set forth in 
NUREG/CR-3568, "A Handbook for Value Impact 
Assessment," and general cost benefit methodology. 
Alternatively, NRC labor costs for fee recovery 
purposes are appropriately designed for full cost 
recovery of the services rendered and, as such, 
include non-incremental costs (e.g. overhead and 

· administrative and logistical support costs). 

on a 5% real discount rate, the 1992 
present worth industry savings is 
estimated at about $17.48 million in 
1992 dollars. 

In summary, the final rule will result 
in improved operational safety by 
providing more timely identification of 
weaknesses in facility licensees' 
requalification programs. In addition, 
the final rule would also reduce the 
resources expended by both the NRC 
and the licensees. The Commission has, 
therefore, concluded that the final rule 
meets the requirements of 10 CFR 
50.109, that there would be a substantial 
increase in the overall protection of 
public health and safety and the cost of 
implementation is justified. 

List of Subjects in 10 CFR Part 55 

Criminal penalty, Manpower training 
programs, Nuclear power plants and 
reactors, Reporting and record-keeping 
requirements. 

For the reasons set out in the 
preamble and under the authority of the 
Atomic Energy Act of 1954, as amended; 
the Energy Reorganization Act of 1974, 
as amended; the Nuclear Waste Policy 
Act of 1982; and 5 U.S.C. 552 and 553; 
the NRC is adopting the following 
amendments to 10 CFR part 55. 

59 FR 17464 
Published 4/13/94 
Effective 4/4/94 

Consolidation of the NRG Region V 
Office With the Region IV Office 

See Part 20 Statements of Consideration 

60 FR 13615 
Published 3/14/95 
Effective 4/13/95 

Reduction of Reporting Requirements 
Imposed on NRG Licensees 

See Part 50 Statements of Consideration 

61 FR 9901 
Published 3/12/96 
Effective 3/12/96 

Minor Correcting Amendments 

See Part 19 Statements of Consideration 
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TITLE 10, CHAPTER 1. CODE OF FEDERAL REGULATIONS-ENERGY 

[PARTl 
-~ 

DISPOSAL OF HIGH-LEVEL RADIOACTIVE WASTES 
IN GEOLOGIC REPOSITORIES 

. ·1 

52 FR 31601 
Published 8/21/87 
Effective 8/19/87 

!Statement of Organization and General 
. Information 

See Part 1 Statemants of Consideration 

· 52 FR 49362 
Published 12/31/87 

· Effective 2/1/88 

·. Completeness and Accuracy of 
Information 

See Part 2 Statements of Consideration 

f
53 FR 4109 
Published 2/12/88 
! Effective 2/12/88 

' · Relocation of NRC Offices-NMSS, 01 
and GPA 

See Part 30 Statements of Consideration 

53 FR 19240 
Published 5/ 27 /88 
Effective 7 /26/88 

Retention Periods for Records 

See Part 4 Statements of Consideration 

ls3 FR 43419 
!Published 10/27/88 
Effective 10/27/88 

!Relocation of NRC's Public Document 
!Room; Other Minor Nomenclature 
'Changes 

/ See Part 1 Statements of Consideration 

54FR27B64 
Published 7 /3/89 
Effective 8/2/89 

10 CFR Parts 2, 51, and 60 

RIN 3150-AC04 

NEPA Review Procedures for Geologic 
Repositories for High-Level Waste 

AGENCY: Nuclear Regulatory 
Commission. 

:ACTION: Final rule. 

SUMMARY: The NU:ciear Regulatory 
Commission is adopting procedures for 
implementation of the National 
Environmental Policy Act with respect 
to geologic repositories for high-level 
radioactive waste. In accordance with 

,..J.the Nuclear Waste Policy Act of 1982, as 

STATEMENTS OF CONSIDERATION 

amended, the Commission will adopt, to 
the extent practicable, the final 

1environmental impact statement 

I 

prepared by the Department of Energy 
that accompanies a recommendation to 
the President for repository 

'development. The rule recognizes that 
the primary responsibility for evaluating 

· environmental impacts lies with the 
Department of Energy; and, consistent 
with this view, it sets out the standards 
and procedures that would be used in 
determining whether adoption of the 
Department's final environmental 
impact statement is practicable. 
EFFECTIVE DATE: August 2, 1989. 
FOR FURTHER INFORMATION CONTACT: 
James R. Wolf, Office of the General 
Counsel, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555, 
Telephone (301) 492-1641. 
SUPPLEMENTARY INFORMATION: Under 
applicable law, the Nuclear Regulatory 
Commission exercises regulatory 
authority with respect to the 
development, operation, and permanent 
closure of one or more geologic 
repositories for high-level radioactive 
waste and spent nuclear fuel. In 
connection with the exercise of this 

· authority, the Commission is required by 
the National Environmental Policy Act 
of1969 (NEPA), to give appropriate 
consideration to the environmental 
impacts of its actions. The scope of such 
consideration and the procedure to be 
followed by the Commission in fulfilling 
its NEPA responsibilities are addressed 
by the Nuclear Waste Policy Act of 1982, 
as amended (NWPA). This statute 
directs the Commission to adopt the 

' environmental impact statement (EIS) 
prepared by the Department of Energy 
(the applicant for the NRC license with 
respect to the repository) "to the extent 
practicable," with the further proviso 
that adoption of DOE's EIS shall be 
deemed to satisfy the Commission's 
NEPA responsibilities "and no further 
consideration shall be required." The 
Commission has been engaged in 
rulemaking to implement this statutory 
framework. 

The Commission accordingly 
undertook a careful review of the text 
and statutory history of the pertinent 
provisions of the Nuclear Waste Policy 
Act. The results of this review were 
presented in the notice of proposed 
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rulemaking published in the Federal 
Register on May 5, 1988, 53 FR 16131. As 
summarized therein: 

(1) The Commission will conduct a 
thorough review ofDOE's draft EIS and 
will provide comments to DOE regarding 
the adequacy of the statement. 

(2) If requested by Congress pursuant 
to the NWPA, the Commission will 
provide comments on DOE's EIS to the 
Congress with respect to a State or 
Tribal notice of disapproval of a 
designated site. 

(3) The NRC will find it practicable to 
adopt DOE's EIS (or any DOE 
supplemental EIS) unless: 

· (a) The action proposed to be taken 
by the NRC differs in an 
environmentally significant way from 
the action described in DOE's license 
application, or 

(b) Significant and substantial new 
information or new considerations 
render the DOE EIS inadequate. 

(4) The DOE EIS will accompany the 
application through the Commission's 
review process, but will be subject to 
litigation in NRC's licensing proceeding 

· only where factors 3(a) or 3[b) are 
present. 

In accordance with NWPA, the 
primary responsibility for evaluating 
environmental impacts lies with DOE, 
and DOE would therefore be required to 
supplement the EIS, whenever 

, necessary, to consider changes in its 
proposed activities or any significant 

,new information. 
The Commission received nine letters 

of comment in response to its notice of 
proposed rulemaking. The commenters 
were the State of Nevada (Nuclear 
Waste Project Office), the U.S, 
Department of Energy, the Council on 
Environmental Quality, the U.S. 
Environmental Protection Agency, and 
several private organizations (the 
Nevada Nuclear Waste Task Force, the 
Environmental Defense Fund, the 
Southwest Research and Information 
Center, the Sierra Club, and the Edison 
Electric Institute). 

After reviewing and giving careful 
consideration to all the comments 
received, the Commission now adopts, 
in substantial part, the position set forth 
in its earlier notice. In particular, the 

I
Commissi?n continues to emph~size its 
view that its role und(lr NWPA 1s 
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oriented toward health and safety issues 
and that, in general, nonradiological 
environmental issues are intended to be 
resolved in advance of NRC licensing 
decisions through the actions of the 
Department of Energy, subject to 
:Congressional and judicial review in 
·accordance with NWPA and other 
[applicable law. The Co~ission 
!anticipates that many environmental 
'questions would have been, or at least 
could have been, adjudicated in 
connection with an environmental 
impact statement prepared by DOE, and 
such questions should not be reopened 
in proceedings before NRC. 

State of Nevada Comments 
We begin with the comments 

,presented by the State of Nevada no~ 
, only because of its important sovereign 
interests, but because of the 
fundamental nature of the issues that 
are raised. In Nevada's view, NRC 
"poses, analyzes and answers the wrong 
question." According to Nevada, the . 
question is how NRC should perform its 
own, independent, NEPA 
responsibilities and not how NRC 
should review and approve the 
adequacy of DOE's EIS. . . 

Having posed the quest10n m terms of 
responsibilities under NEPA, Nevada 
reviews the many cases that hold th~t 
where a major federal action involves 
two or more federal agencies, each 
agency must evaluate the environmental 
consequences of the entire project and 
determine independently whether the 
statutory requirements have been 
satisfied. NRC is not relieved from the 
responsibility of making such an 
independent determination, according to 
the State, because it would still be able 
to carry out its licensing responsibilities 
in a manner consistent with law. NRC, 
which is directed by NWPA to adopt the 
DOE environmental impact statement 
"to the extent practicable," need only do 
so to the extent that it is otherwise 
within the customary practice of the 
agency. 

The views of the State bring the 
question into sharp focus. If the issue 
were properly to be posed as Nevada 
urges-i.e., with an assumption that the 
Commission's NEPA responsibilities are 
not modified by NWPA-then the 
regulatory language suggested in its 
comment letter would have merit. But 
the Commission firmly believes that the 
law was intended to have all matters 
associated with the environmental 
impacts of repository development 
considered and decided, to the fullest 
extent practicable, apart from NRC 
licensing proceedings. As explained 
when the proposed rule was published, 
this interpretation is supported both by 
the specific legislative and judicial 
review procedures built into the 
statutory structure and by the 
accompanying legislative history. The 
Commission believes that the result is 

sensible. Concerns arising under 
NEPA-if not resolved through the 
negotiation procedures established by 
NWPA-would be adjudicated early, 
with finality, and with every reasonable 
argument being capable of being 
advanced to the oversight of Congress 
and the courts. From that point on, in the 
absence of substantial new information 
or other new considerations, it would be 
proper to inquire only whether the 
specific detailed proposal of the 
Department of Energy could be 
implemented in a manner consistent 
with the health and safety of the public. 
The resolution of issues in this manner 
for purposes of NEPA would in no event 
affect the framing or decision of health 
and safety issues, under the Atomic 
Energy Act, in NRC licensing 
proceedings. 1 

· Although quite different statutory 
schemes are involved, we perceive a 
parallel with issues raised in Quivira 
Mining Company v. NRG, 866 F.2d 1246 
(10th Cir. 1989). That case concerned 
regulations adopted by NRC pursuant to 
the Uranium Mill Tailings Radiation 
Control Act of 1978. It considered, 
among other things, the extent to which 
NRC, in giving the "due consideration to 
economic costs" required by the statute, 
could rely upon a cost-benefit study 
previously carried out by the 
Environmental Protection Agency to 
support EPA's rulemaking 
responsibilities. The Commission 
concluded that since the agencies' 
actions coincided in material respects, 
all statutory language would retain 
significant force and effect, and the time 
period allowed for the issuance of its 
regulations was inadequate for an 
independent study, Congress did not 
wish to require the NRC to perform a 
second cost-benefit analysis. The Court 
found the legislative history, as well as 
the statutory language, to be ambiguous 
on the question; as such, it upheld the 
NRC construction. Here, given the 
identity of the actions being considered 
by the two agencies (DOE and NRC), we 
believe it to be a fair reading of 
Congressional intent that NRC can 
adequately exercise its NEPA 
decisionmaking responsibility with 
respect to a repository by relying upon 
DOE's environmental impact statement. 
As in Quivira Mining, the timing 
requirement-under NWPA, a three­
year licensing process for a unique 
facility, involving standards of 

• The State took exception to the standard for 
completeness of information in a license 
application-viz. the "reasonably available" 
standard of 10 CFR 60.24. Although the matter is not 
strictly at issue in this rulemaking, the Commission 
regards the State's concern in this regard to be 
overdrawn. While information may be sufficient to 
meet the requirements of § 60.24, this in no way 

implies that such information will prove to be 
sufficient to meet the applicant's burden of 
persuasion under § 60.31. 
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exceptional complexity, requiring 
· disputatious predictions of future human 
activity and natural processes for 
thousands of years-supplies practical 
support for our interpretation. Congress 
did not speak to the precise question of 
the standard to be used in deciding 
whether adoption of DOE's 
.environmental impact statement is 
practicable; and if our construction is 
not the only one that might be proposed, 
it seems to us to be, at a minimum, 
"permissible." 

Once DOE's EIS has been adopted, 
the statute expressly relieves the 
Commission from.further consideration 
of the environmental concerns 
addressed in the statement. 
Congressional review of a State's 
resolution of disapproval-should such 
a resolution be passed-would' permit 
(and, most likely, virtually ensure) that 
issues other than those to be 
adjudicated under the Atomic Energy 
Act would have been considered and 
weighed. Under these circumstances, it 
would do no violence to national 
environmental policy to proscribe 
further examination in administrative 
proceedings. 

Council on Environmental Quality 
Comments 

The Commission invited the Council 
on Environmental Quality to comment 
on the proposed rule. The conclusion of 
CEQ was similar to that of the State of 
Nevada. In particular, CEQ read the 
phrase "to the extent practicable" to 
mean that NRC should make an 
independent evaluation of the DOE 
environmental impact statement, 
adopting some or all of it as app:op~iate 
so as to avoid unnecessary duplication. 
From the Commission's perspective, 
though, the position does not fully take 
into account the detailed scheme for 
environmental review established by 
NWPA. Neither the related provisions of 
the statute (including, for example, those 
dealing with legislative and judicial 
review and establishing time frames for 
Commission decisionmaking) are 
analyzed, nor is there any examination 
of the legislative history which, as 
described in the preamble to the 
proposed rule, supports o_ur point ~f . 
view. We continue to believe that 1t 1s 
clear-at least in the debates of the 
House of Representatives with respect 
to the bill which, with amendments, was 
enacted into law-that the Commission 
role was intentionally to be directed to 
health and safety issues to the 
exclusion, absent new information or 
new considerations, of issues arising 
under NEPA. 

It is worth noting, though, that CEQ 
recognizes that the Commission might 
"defer" to a court finding that the DOE 
environmental impact statement is 
adequate. This is certainly close, if not 
identical to, the Commission's position 
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th~t a judicial finding of adequacy 
would preclude further litigation of the 
matter in NRC licensing proceedings. 

Comments of Environmental 
Organizations 

The environmental organizations' 
comments included a number of 
arguments similar to those of the State 
of Nevada with respect to the 
Commission's customary NEPA 
responsibilities. As already indicated, it 
is our view that Congress intended, · 
under NWPA, for NRC to accept the 
DOE EIS in the absence of substantial 
new considerations or new information. 
We reject the suggestion made by the 
Sierra Club that the approach we have 
outlined amounts to a'ii abdication of 
any Commission responsibility. 

In addition, however, a number of 
comments of somewhat narrower scope 
were submitted by environmental 
organizations (as well as by the State of 
Nevada) and are addressed here. 

One matter that particularly 
concerned the private Nevada Nuclear 
Waste Task Force involved the 
relationship between the judicial 
process and the Commission's 
administrative process. The Task Force 
cautioned that NRC should not rely on 
there having been a court ruling with 
regard to the adequacy of DOE's 
environmental impact statement in 
advance of the Commission's licensing 
decision (when a judicial finding of 
inadequacy, affecting much or little of 
the EIS, could be treated as a new 
consideration). In fact, such reliance is 
not essential. It is our expectation that, 
under NWPA, a petition for review of 
the EIS would need to have been filed 
roughly contemporaneously with DOE's 
submission of a license application to 
NRC, and that judgment might have 

·been entered within the three years 
· envisaged for Commission licensing. 
Whether or not this proves to be the 
case is not controlling, for the standard 
for adoption does not rest upon 
collateral estoppel principles. Similarly, 
we find it beside the point to speculate 
regarding the possibility that a 
reviewing court might delay its decision 
on the adequacy until it sees the NRC 
conclusions in the licensing proceeding. 
Such delay would not stand in the way 
of the Commission's taking final action. 

Although we thus do not rest our 
position upon the availability of a prior 
judgment of a court, we reiterate our 
view, as described in the preamble to 
the proposed rule, that such a judgment, 
if entered, would be controlling on the 
question of the adequacy of the EIS; and 
if the EIS were found to be adequate, it 
would be practicable for the 
Commission to adopt it. 

We were criticized for suggesting that 
members of the public might be 
precluded from raising issues anew on 
the grounds that they had been 

represented by State officials in prior 
judicial proceedings. This position was 
claimed to be inconsistent with NRC 
intervention rules which, it is correctly 
argued, traditionally consider the 
interests of the state in which a facility 
is located as being distinguishable from 
the interests of particular members of 
the public who may be affected by the 
issuance of a license. Our first response 
is that our case law with respect to 
standing for purposes of intervention 
does not necessarily apply in the 
·context of collateral estoppel or issue 
preclusion, where the policies of repose 
come into play. But, in addition, we 
would reach the same result even if 
informed members of the public were 
not constrained by the putative prior 
judgment against the state; for in that 
event their failure to pursue their claims 
within the 180 days specified by section 
119 of NWPA would operate as a bar. 

The Commission's position that failure 
to challenge DOE's environmental 
'impact statement promptly in the courts 
bars subsequent challenge to that EIS in 
NRC proceedings was also criticized. 
Commenters suggested, instead, that 
affected parties may decide for reasons 
of litigative strategy or otherwise to 
contest questions regarding the 
repository in NRC licensing proceedings 
rather than by going to court about the 
DOE environmental impact statement. 
But such a unilateral decision on their 
part cannot operate as a means to 
circumvent the clear policy of the 
NWPA requiring prompt adjudication of 
the issues raised by the EIS. When there 
has been a full and fair opportunity to 
raise the challenge, a party's failure to 
avail itself should in our view be 
regarded as an abandonment of its right 
to do so many years later. See Oregon 
Natural Resources Council v. U.S. 
Forest Service, 834 F.2d 842, 847 (9th Cir. 
1987). 

There is force to a commenter's 
suggestion that our proposed rules failed 

· to take account of an EIS having been 
prepared in connection with a 
Negotiator-selected site, in which case 
the Commission review would be 
governed by section 407 of NWPA, as 
amended, 42 U.S.C.10247,1nstead of 
section 114, 42 U.S.C. 10134. One 
difference, as pointed out by the 
comment, is that for a Negotiator­
selected site DOE makes no formal 
recommendation to the President and 
the President makes no decision with 
respect to approval of the site. This 
difference alone would not affect the 
approach we take to discharging our 
NEPA responsibilities, in part because 
we would expect early judicial review to 
be available even in the absence of a 
Presidential decision. In this regard, 
NWPA authorizes a civil action to 
review any EIS prepared with respect to 
"any action" under the applicable 
subpart and, given our perspective on 
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'the intended allocation of functions 
between DOE and NRC, "any action" 
could include the Secretary of Energy's 
submission of an application to the 
Commission. We think the intent of 
Congress, as evidenced by the 
considerable parallelism of the language 
employed, was generally to establish the 
same sort of role for the Commission 
with respect to any site-whether.at 
Yucca Mountain or at a Negotiator­
selected location. We recognize that it is 
our obligation "to consider the Yucca 
Mountain site as an alternate to (the 
Negotiator-selected site) in the 
preparation of' an EIS. This obligation 
will be discharged, though, to the extent 
of our adoption of the DOE 
environmental impact statement, 
provided that the alternative sites were 
addressed therein. 

One aspect of the Negotiator-selected 
site provisions does have to be taken 
into account, however. For a Negotiator­
selected site, a Commission decision to 
adopt the environmental impact 
statement must be made "in accordance 
with § 1506.3 of Title 40, Code of Federal 
Regulations,"-a limitation that we 
found not to apply to the EIS submitted 
under section 114 of NWPA. Under the 

. cited section of the GEQ regulations, the 
Commission may only adopt the DOE 
statement if it is "adequate." While a 
judicial decision on the point would be 
controlling, we would otherwise need to 
make an independent judgment in 
accordance with established practice. 
The final regulations reflect this 
possibility. In passing, though, we 
observe that we find nothing anomalous 
in having this responsibility in the case 
of a Negotiator-selected site but not in 
the case of the Congressionally­
designated site at Yucca Mountain, for 
in the latter case there are opportunities 
for State disapproval and Congressional 
consideration that serve to provide a 
forum outside the Department for the 
evaluation of environmental concerns. 

We are not persuaded by the 
comment that took exception to our 
requirement that needed supplements to • 
the EIS would, as a general rule, have to 
be prepared by DOE-and that DOE's 
failure to comply with this requirement 
might be grounds for denial of a 
construction authorization. It seems to 
us that such supplementation by DOE 
would ordinarily be appropriate 
whenever, in the light of new 
information or new considerations, its 
proposed action may give rise to 
significant environmental impacts that 
were not addressed in its original EIS. 

We were urged to reconsider our 
position with respect to the imposition 
of license conditions directed at 
mitigation of adverse environmental 
impacts. We had suggested that DOE 
could itself be held accountable for 
compliance with the mitigation 
measures described in its EIS, so that 
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there was no need for them to be subject 
to litigation in NRC proceedings. The 
basis for our position is that the 
departure from planned mitigation 
measures may well be a major Federal 
action having significant environmental 
impacts, which would necessitate the 
preparation of an environmental impact 
statement for a project that was 
otherwise determined to be without 
significant impact. But, in any event, we 
see no basis for employing our 
regulatory authority in this instance to 
police DOE's compliance with its 
mitigation plans; it will be subject to no 
.more and no less oversight from 
interested persons than would be the 
case for many other developmental 
projects carried out, after preparation of 
appropriate environmental 
documentation, by Federal departments 
and agencies. To permit the mitigation 
measures to be litigated in NRC 
administrative proceedings-legitimate 
as this may be in other contexts-would 
run counter to the direction of the 
NWPA. It would bring in through the 
back door at least some of the 
contentions which, in our view, were to 
be settled in other forums. 

An argument was made that amended 
section 114(£)(6)-which provides that 
"the Commission" need not consider 
enumerated factors in any EIS prepared 
with respect to a repository-indicates 
that Congress intended for NRC to issue 
its own EIS. The language in question 
appears to have beer, designed as an 
editorial measure, lacking substantive 
effect. The legislative history, cited with 
.the proposed rule, demonstrates that no 
'important change was being made in 
NRC's NEPA responsibilities, which 
under the 1982 statute were limited in 
the manner we have described. The 
statutory language is not surplusage, for 
NRC may have an obligation to prepare 
a supplemental EIS where there are new 
considerations or new information. 

Department of Energy Comments 

The Department of Energy, which is 
the prospective applicant affected by the 
proposed rules, agreed that NWPA 
counsels against wide-ranging 
independent examination by NRC of 
environmental concerns during the 
course of the licensing proceedings. 
DOE also concurred with NRC's view 
that a judicial determination of 
adequacy of an EIS precludes further 
litigation of that issue and that failure to 
raise an issue within the time set out in 
NWPA bars later challenge. The other 
DOE comments call for some 
clarification of the Commission's 
intentions, but do not prompt any 
fundamental change of the position that 
had previously been outlined. 

For example, we can put to rest DOE's 
concern that NRC might defer its 
acceptance review of the license 

application until the entire judicial 
review process on the EIS had run its 
course. Under the amendments, both as 
proposed and as adopted, the 
acceptance review applies only to the 
completeness of "the application," not 
"the application or environmental 
report" as under existing 10 CFR 
2.101(£)(2). 

We believe we can also satisfy DOE's 
concern with respect to our mention, at 
53 FR 16132, that there may be a need 
for "multiple EIS's." The point being 
made was not that NRC might need to 
prepare its own EIS when DOE had 
already done so, but that the licensing 
process may involve more than one 
major federal action (for example, the 
construction of the repository on the one 
hand and the emplacement of waste on 
the other) that could necessitate the 
preparation of a supplemental EIS if not 
an entirely new one, if the impacts of 
such actions are not evaluated or 
properly encompassed in the initial EIS. 

The responsibility for 
supplementation was another point of 
contention. DOE-along with some of 
the other commenters-argued that it 
would be inappropriate for it to be 
obliged to supplement its completed EIS 
in order to satisfy any independent 
NEPA responsibilities of the 
Commission. We agree with this 
statement. But, as DOE itself 
acknowledges, it might need to 
supplement the EIS if it were to make a 
substantial change in the proposed 
action or if significant new 
circumstances or information were to 
become available. That is all that is 
required by the regulatory language (10 
CFR 60.24(c)). 

However, in support of its position, 
DOE suggested that NRC adoption 
under the NWPA provisions was related 
specifically to the EIS "submitted as 
part of the Department's 
recommendation to the President." But 
the language of Section 114(£) quite 
clearly applies to "any environmental 
impact statement prepared in 
connection with a repository proposed 
to be constructed" by DOE under 
NWPA. 

DOE is correct in pointing out that a 
supplemental EIS would not necessarily 
be required in the event of a substantial 
change in the proposed action, where 
the change and the impacts thereof had 
previously been considered in the 
original statement. 

The principal remaining issue raised 
by DOE's comments concerns the 
appropriate role of NRC in DOE's NEPA 
activities. DOE suggests that NRC 
should be a "cooperating agency," a role 
that the Council on Environmental 
Quality has recognized as being 
appropriate in the licensor-licensee 
context. We are not persuaded. The 
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present situation is unique because­
unlike the customary licensor-licensee 
situation-the particular statute guiding 
our approach (i.e., NWPA) removes the 
balancing of environmental 
considerations from our independent 
judgment. Under these circumstances, it 
strikes us as particularly out of place for 
NRC to undertake the kind of critical 
evaluation that a "cooperating agency" 
should perform in the preparation of an 
EIS. The Commission, nevertheless, has 
jurisdiction and expertise that it can, 
and will, bring to DOE's attention as a 
commenting agency through the entire 
DOE NEPA process. We shall not 
hesitate, in particular, to raise concerns 
that might subsequently also require 
adjudication, under the standards of the 
Atomic Energy Act, in our licensing 
proceedings. Other issues, of course, can 
be identified in our comments as well. In 
other words, NRC as a commenting 
agency can and will play an important 
constructive role all the while from the 
scoping stage through preparation of the 
environmental impact statement; but as 
the sole responsibility for weighing the 
environmental impacts in support of a 
recommendation to the President is 
vested in DOE, DOE properly should be 
the agency with formal sponsorship of 
the EIS as well. 

We respond, finally, to DOE's claim 
that the requirement for DOE to inform 
the Commission of the status of legal 
action on the repository is unnecessary, 
since this information is a matter of 
public record. As a general rule, the 
applicant has the burden of placing on 
the record those factual matters upon 
which NRC decisions may be 
predicated. Although we have not 
placed sole reliance upon principles of 
issue preclusion ( collateral estoppel), it 
remains our position that a final 
judgment of a reviewing court with 
respect to the adequacy of the DOE final 
environmental impact statement would 
be controlling and would support our 
adoption of such FEIS. Accordingly, it is 
appropriate for DOE to report on the 
status thereof. 

Industry Comments 

Comments received from Edison 
Electric Institute generally supported the 
Commission's view that its essential 
responsibility under NWPA is to 
address radiological safety issues under 
the Atomic Energy Act, and that the 
requirements of NEPA were 
substantively modified as they apply to 

· the high-level nuclear waste program. 
We decline to follow EEi's suggestion 

that issues related to adoption of DOE's 
environmental impact statement be 
made prior to the hearing process and 
outside the adjudicatory arena. As we 
have noted before, the impact statement 
does not simply "accompany" an agency 
recommendation for action in the sense 
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of having some independent significance 
in isolation from the deliberative 
process. Rather the impact statement is 
an integral part of the Commission's 
decision. It forms as much a vital part of 
the NRC's decisional record as anything 
else. Public Service Company of 
Oklahoma (Black Fox Station, Units 1 
and 2), CLl-80--31, 12 NRC 264, 275 
(1980). Even though the range of issues 
to be considered in the hearing may be 
limited, the formal function of the 
environmental impact statement as an 
element of the licensing decision 
remains. 

However, we find merit in EEi's 
proposal to fix an early schedule for the 
NRC staff to present its position on the 
practicability of adoption and for other 
parties to file contentions with respect 
to the practicability of adoption. 
Accordingly, the final rule requires the 
NRC staff to present its position on 
adoption at the time that the notice of 
hearing is published in the Federal 
Register. Any contentions filed by any 
other party to the proceeding must be 
filed within thirty days after the notice 
of hearing is published. In the event that 
"substantial new considerations or new 
information" subsequently arises, 
contentions concerning the 
practicability of adopting DOE's EIS that 
are filed after the 30-day deadline 
established in the rule must be 
accompanied by a demonstration of 
compliance with the late filing criteria in 
10 CFR 2.1014. 

Changes from the Proposed Rule 

Section 51.67 Environmental 
Information Concerning Geologic 
Repositories 

This section is revised to provide for 
the submission of environmental impact 
statements, pursuant to Title IV of 
NWPA, as amended, with respect to a 
Negotiator-selected site. A further 
change reflects DOE's comment that 
supplement would not be required 
where a modification to its plans had 
been previously addressed by its EIS. 

Section 51.109 Public Hearings in 
Proceedings for Issuance of Materials 
License with Respect to a Geologic 
Repository 

In the final rule, paragraph (a) 
incorporates a schedule for the staff to 
present its position on the practicability 
of adoption of the DOE environmental 
impact statement, and for the filing of 
contentions with respect thereto. -
Consistent with the recently-completed 
LSS (Licensing Support System) 
rulemaking, a period of thirty days after 
notice of hearing is provided for the 
submission of contentions. 

Paragraph (c) is revised so that the 
special criterion for adoption, as 
discussed herein, will apply only with 
respect to the geologic repository at the 

Yucca Mountain site. Any EIS for a 
Negotiator-selected site would be 
excluded from the application of this 
paragraph. A conforming change 
appears in paragraph (d). 

Paragraph (e) is modified to 
emphasize that the Commission's 
customary policies will be observed 
except for adoption of an EIS prepared 
under Section 114. This is achieved by 
the insertion of the cross-reference ("in 
accordance with paragraph (c)") in the 
introductory clause. As the language has 
been modified, it permits the adoption of 
other DOE environmental impact 
statements with respect to a Negotiator­
selected site in accordance with 
generally applicable law. This includes 
observance of the procedures outlined in 
40 CFR 1506.3. This is addressed 
adequately in Appendix A to 10 CFR 
Part 51, Subpart A, and requires no 
further elaboration in the text of the 
rule. 

Petition for Rulemaking 

The Commission's earlier notice 
invited comments upon the related 
portions of a petition for rulemaking 
submitted by the States of Nevada and 
Minnesota, PRM-60-2A, 50 FR 51701, 
December 19, 1985. With the exception 
of the State of Nevada, none of the 
comments received by the Commission 
in response to the notice addressed the 
petition as such. The State of Nevada 
referred to the petition, recognized that 
some of the considerations therein have 
been mooted, and urged that alternative 
language be considered in the proposed 
rule, in place of that which they had 
recommended in the petition. 

The section of the petition which 
provides language pertaining to the 
adoption of DOE's EIS (i.e., Section IV.3) 
is denied. However, the issues identified 
by the petition regarding the criteria and 
procedures for adoption of DOE's EIS 
have been considered in this proceeding. 
Although the language being 
promulgated differs from that proposed 
by the petitioners, the Commission is in 
full agreement with the petitioners' 
argument that adoption of DOE's EIS 
must not compromise the independent 
responsibilities of NRC to protect the 
public health and safety under the 
Atomic Energy Act of 1954. Our 
ni.iemakfo.g approach is in fact designed 
to enhance our ability to address these 
health and safety issues as effectively 
and objectively as possible. 

Environmental Impact: Categorical 
Exclusion 

The NRC has determined that this 
regulation is the type of action described 
in categorical exclusions 10 CFR 
51.22(c)(l) and (3). Therefore, neither an 
environmental impact statement nor an 
environmental assessment has been 
prepared for this regulation. 
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Paperwork Reduction Act Statement 

This final rule does not contain a new 
or amended information collection 
requirement subject to the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3501 et 
seq.). Existing requirements were 
approved by the Office of Management 
and Budget approval numbers 3150-0021 
and 0127. 

Regulatory Flexibility Certification 

In accordance with the Regulatory 
Flexibility Act of 1980 (5 USC 605(b)), 
the Commission certifies that this rule 
will not have a significant economic 
impact on a substantial number of small 
entities. The only entity subject to 
regulation under this amended rule is 
the U.S. Department of Energy. 

List of Subjects 

10CFRPart2 

Administrative practice and 
procedure, Antitrust, Byproduct 
material, Classified information, 
Environmental protection, Nuclear 
materials, Nuclear power plants and 
reactors, Penalty, Sex discrimination, 
Source material, Special nuclear 
material, Waste treatment and disposal. 

10 CFR Part 51 

Administrative practice and 
procedure, Environmental impact 
statement, Nuclear materials, Nuclear 
power plants and reactors, Reporting 
and record keeping requirements. 

10 CFR Part 60 
High-level waste, Nuclear power 

plants and reactors, Nuclear materials, 
Penalty, Reporting and record keeping 
requirements, Waste treatment and 
disposal. 

Issuance 

For the reasons set out in the 
preamble and under the authority of the 
Atomic Energy Act of 1954, as amended, 
the Energy Reorganization Act of 1974, 
as amended, the National 
Environmental Policy Act of 1969, as 
amended, the Nuclear Waste Policy Act 
of 1982, as amended, and 5 U.S.C. 553, 
the NRC adopts the following 
amendments to 10 CFR Part 51, and 
related conforming amendments to 10 
CFR Parts 2 and 60. 

55 FR 10397 
Published 3/21/90. 
Effective 4/20/90 

Preserving the Free Flaw of 
Information to the Commission 

See Part 30 Statements of Consideration 
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56 FR40664 
Published 8/15/91 
Effective 9/16/91 

Revisions to Procedures to Issue 
Orders; Deliberate Misconduct by 
Unlicensed Persons 

See Part 2 Statements of 
Consideration 

57 FR 55062 
Published 11/24/92 
Effective 12/24/92 

Clarification of Statutory Authority for 
Purposes of Criminal Enforcement 

See Part 11 Statements of Consideration 

58FR52406 
Published 10/8/93 
Effective 11 /8/93 

Whist/eblower Protection for 
Employees of NRG-Licensed Activities 

See Part 19 Statements of Consideration 

58FR54646 
Published 10/22/93 

Whistleblower Protection for 
Employees of NRG-Licensed Activities: 
Correction 

See Part 19 Statements of Consideration 

60FR 24549 
Published 5/9/95 
Effective 5/9/95 

Changes to NRG Addresses and 
Telephone Numbers 

See Part 2 Statements of Consideration 

61 FR 6762 
Published 2/22/96 
Effective 4/22/96 

Employee Protection Policies; Minor 
Amendments 

See Part 19 Statements of Consideration 

61 FR 64257 
Published 12/4/96 
Effective 1 /3/97 

10 CFR Part 60 

RIN 3150-AD51 

Disposal of High-Level Radioactive 
Wastes in Geologic Repositories; 
Design Basis Events 

AGENCY: Nuclear Regulatory 
I Commission. . 
! ACTiC>N: FimiJ rule. 

SUMMARY: The Nuclear Regulatory · . 
Commission is amending jts regulations 

-on the ·protection of public he·alth ahd 
safety-ffoin activities conducted afa 
geologic repository operations area . 
(GROA) before _permanent closure. Iri 
particular, the final rule addresses the 
measures· that are required to provide. 
defense in depth 'against _the· 
consequences·of"design basis events." 
These measures include prescribed 
design requirements, quality assurance 
requirements:'and the establishment of 
a preclosi.Ire controlled area from which 
members of the public (:an be excluded. 
EfFECTIVI: DATE: January 3, 1997. 
FOR:i=i.JRTHER INFORMATION, CONTACT: Dr. 
Richard A. Weller, Division of Waste 
Management, Office of Nuclear Material 
Safety and Safeguards, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555, telephone (301) 415-7287. 

SUPPLEMENTARY INFORMATION: 

Background 
Under the Nuclear W~ste Policy_Act · 

of 1982, as amended, the U.S. Nuclear 
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Regulatory Commission exercises 
licensing and related regulatory 
authority with respect to geologic 
repositories that are to be constructed 
and operated by the U.S. Department of 
Energy (DOE) for the disposal cif high­
level radioactive waste. The 
Commission's regulations pertaining to 
these geologic repositories appear at 10 
CFR part 60. In recent years, NRC, in 
conjunction with its Federally-Funded 
Research and Development Ceriter, the 
Center for Nuclear Waste Regulatory 
Analyses, completed a comprehensive 
review of the requirements of part'60 
regarding their clarity and sufficiency to 
protect public health and safety. NRC 
focused particular attention on any 
matters that may be ambiguous, 
insufficient for their intended purpose, 
or inconsistent with other expressions 
of its regulatory policy. Independently, 
DOE conducted a similar review of part 
60. 

The NRC review identified 
deficiencies regarding the clarity and 
sufficiency of the current part 60 · 
requirements to protect public health· 
and safety for the full range of credible 
conditions or events that ·may occur at 
an operating repository, including those 
low-probability events that have · 
potentially serious consequences: NRC 
also noted that certain elements of 
existing part 60 diffedrom counterpart 
requirements in other NRC rules where 
greater consistency in language would 
be beneficial. DOE's independent 
review of Part 60 requirements 
identified similar deficiencies in these 
requirements. To address these issues, 

. DOE filed a petition for rulemaking 
(PRM), PRM-60-3', on April 19, 1990. 

In response to the DOE petition and 
the results of the NRC review of part.60, 
the Commi.ssion published a proposed 
rule for public comment in the Federal 
Register on March 22, 1995. (60 FR 
15180) to clarify th_!) requirementi:; fcir 
protection of public health and safety 
related to activities conduded at a · 
GROA before its p_ermanent closure. In 
particular, the proposed rule provided· · 
new and modified definitions for certain 
terms (including the definition of 
"important to safety," with reference .to 
structures, systems, and components), . · 
dose criteria for accident <;ondit_ions; · 
and requirements for tha establishment 
of a preclosure controlled area from 
which members of the public can be 
excluded when necessary. In an 
accompanying notice (March 22, 1995; 
60 FR 15190) the Commission also 
granted in part, and denied in part; the_ 
specific proposals in the DOE petition. 
For a fuller discussion of the PRM, the 
proposed rule, and the partial grant/ 
partial denial of the DOE petition, see 
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the Federal Register notices cited above. 
As noted in the Federal Register notice 
for the proposed-rule (60 FR 15180) and 
as intended in subsequent discussions 
in this notice, unless the specific 
context suggests otherwise, the terms 
"provisions," '"requirements,'' 
.'!standards," and ''.criteria" are generally 
used interchangeably; the term "limit" 
(as in "dose limit") is generally used to 
refer to a specific type of requirement or 
criterion; and the term "Iule" is 
generiilly tised to·refer to the entire set . 
cif r_equiremertts or criteria (e.g., part 60). 
This final rule completes NRC action 
related to PRM-60..:.3, . 

Lastly, the Commission notes that, 
consistent with the mandates of the 
Energy Policy.Act of 1992, the · 
Envirorimental'Protet::tion Agency (EPA) 
is developing site-specific · 
environmental radiation protection 
standards for a p'otentia] repository at 
Yucca Mountain, Nevada. In this regard, 
the Act specifies that, within one year 
after promulgation of the EPA . 
standards, the Goi'nmission must 
promulgate a rule so that Commission 
regulations are top.sistent with the new 
EPA standards. Although the primary 
focus of the new EPA standards is on 

Wisconsin Electric Power Company; 
and (10) Mr. Marvin I. Lewis. 

The principal issues raised in the 
comments are summarized below. 
'(Comments that are duplicative, 
editorial,- or beyond the scope of the 
rulemaking are not discussed herein but 
have been considered in the·analysis of 
the public comments.) For the reasons · 
indicated, the Commission has decided. 
to·adopt the amendnierits substantially 
in the form-proposed in the March 22, 
1995, Federal Register notice (60 FR 
15180) btit with the changes noted that 
reflect the Commission's analysis of the 
public comments. 

1. Controlled Area-Waste Isolation 
DOE noted that the supplementary 

information in the proposed rule . . 
referred to the "controlled area" as one 
"* •·· * (within which waste is·olation is 
to be ensured after. permanent closure)," 
DOE observed that this is inconsistent 
with the part 60 definition of 
"controlled area," which does not refer 
to waste isolation. DOE recommended 
that the Commission delete the 
parenthetical phrase in the 
supplementary information. 

The Commission agrees that the 
parenthetical -phrase does not properly 
characterize the defi,nJtion of . 

the postclosure period of repository 
:perforniaJic;e, the sfaffwill ensure that 
.the current modiijca@ns to part 60 
·_proposed herein, which focus on the 
period· of repository operations before 
p.ermiment closure, ii.re consistent with 
the new EPAstaJidards. To the extent 

· ·"controlled area." However; rather than 

. any inconsistencili's' between• NRC and 
,EPAreqµ~rements are identified, they 
will lie adclressed iri the planned.future 
rulemaking by'NRG,tcl"address riew EPA 

. standards,· · 

Public Co~ents on the Proposed Rule 
A period of 90.days was specified in 

the Federal'Register for public 
commep.ts on the proposed rule. The 
Commission specifically sought public 
comments on: (1). The appropriateness 
of the. proposed 0.05 Sv (5 rem) dose 
limit in new 10 CFR 60.136 a:s the ·. 
-repository design basis for protection of 
public health.and safety during accident 
conditions, and (2) the rationale· 
supporting the proposed 0.05 Sv (5 rem) · 
dose limit:-Ten.sets of comments were 
received on the proposed rule from .the 
following organizations and individuals: 
(1) The Clean Water Fund of North· 
Carolina (CWFNC); (2) Mr. Vernon J. 
Brechin; (3) DOE, Office of Civilian 
Radioactive Waste Management;.(4) 
EPA, Offfce of Federal Activities; (5) 
Nye County, Nevada, Nuclear Waste · 
Repository Project Office; (6) Virginia 
Pow~r Company; (7) Nuclear Energy 
Institute (NEI); (8) Environmental 
Coalition-on Nuclear Power (ECNP); (9) 

·deleting the parenthetical phrase · .. 
·altogether, the Commission·has·. 
·modified the pruase to accurately reflect 
the definition of "controlled area" and 
its focus on postclosure activities. 

; ,· 

2. Multiple Failure Scenarios 
· .. DOE noted -th.at the supplementary 
information under§ 60.136 seemed to 
indicate that multiple independent 
failure scenarios would be considered to 
be Category 2 design basis events· and 
observed that, typically, nuclear safety 
analyses are not required to assume 
multiple failures of safety-related 
systems unless they _are all credible 
consequences of the_ initiating event. 
DOE recommended that the 
Commission clarify how it intends to 
review the acceptability of repository 
systems, structures, and components in 
the context of the new rule.- · 

The Commission agrees with this 
comment and has revised the 
supplementary information to clarify 
how it intends to review the analysis in 
the DOE license application to 
demonstrate compliance With the 
requirements of§ 60.136. 

3. Probability Bounds/or Design Basis 
Events 

In the Section-by-Section Analysis of 
§. 60.136 in the proposed ·rule, the 
Commission indicated that the ,lower 
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bound for Category 2 design basis events 
is on the order of 1x10--9 per yea:r (i.e., 
events with probabilities of occurrence 
less thnn lxl0--9 ·per year would 
generally be screened from' further 
consideration due to their negligible 
contribution tO" overall risk). DOE-and 
NEI objected that this lower bound is 
much too low and unjustified. DOE 
recommended a lower bound of 1x10-6 
per year and NEI recommended n lower 

· bound in the range of 1x10--6 per year 
to 1x10--.1 per year. On th~ ·other hnnd, 
ECNP recommended that the most 
improbable seql\ences and combinations 
of events and accidents (Category 2 and 
beyond)'should be evaluated ih 
repository accident analysis. · 
· The Commission agrees with DOE and 
NEI that thii.lower probability bound 
discussed in the proposed rule for . . 
Category 2 design b_asis events is too low 
and is unjustified. The Commission 
considers that, on the basis of repository 
risk perspective, a lower probability · 
bound of 1x10--6 per year is 
_appropriate for these events. The 
Commission recognizes that the 
estimated consequences· from Category 2 
design basis events are somewhat . · 
limited arid would not likely exceed 
several tenths of Sv (several tens of. 
remJ;_At this consequence level, the 
estimated risk of cancer fatality from 
events with a probability lower than . 
1x10--6 per year is less than 1x10--s 
per year. To put ~his risk in perspective, 
the International Commission on 
Radiological Protection I notes that a 
fatal cancer risk in the range of lxl0-
-6 to 1x10--s per year from.exposure 
to radiation would likely be acceptable 
to members of the public. As such, 
Category 2 design basis·events which· 
result in fatal cancer risks on the order 
of 1x10--s per year or lower do not 
contribute significantly to individual 
risk. Accordingly, events with 
probabilities of occurrence lower than 
1x10--6 per year can be screened from 
further consideration in repository risk. 
analysis. 

The Commission has revised the 
Section-by-Section Analysis of§ 60.136 
to reflect a lower bound for Category 2 
design basis events on the order ofl x 
10-6 per year. 

4. Definition of "Important to Safety"-· 
Engineered .Features 

DOE noted that the phrase 
"engineered structures, systems, and 
components," currently in the 
definition of "important to safety," was 
removed from ·the new definition and 

1 Recommendations of the International 
Commission on Radiological Protection. ICRP 
Publication 26, January 1977. 
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. observed that it is clearly .the intent of proposed rule to address DOE's. 
the regulation to apply the defiq.ition .to concerns about the differences between 
engineered systems, n9t'natural . part 20 and the EPA standards. 

· systems. . . . . , . . . . The Commission disagrees with 
The Commission agi:ees with this Virginia Power that part 20 limits are 

comment an.d has re.vised the .definition · ·inappropriate.The Commission's 
of "importantto safety;' to clarify this. . numerical -radiation protection" 
intent. · · · standards are c.odified in part 20 an·d 

· 1· l apply to operations at a geologic 
·s. Applicability o Environmenta . repository by ·virtue ·of 10 CFR 20.1002 
Protection Agency Standards to the 

'Management and Storage of Hlgh-Level . and § 60.11 l(a). However, it is not the 
Waste ·commission's intent that it is necessary· 

to·use the annual limits in pai:t 20 to 
DOE stated that the proposed rule did evaluate specific Category 1 design basis 

not address all of the r:egulatciry events on an individual basis. Instead 
· uncertainty· assocfated with dose li~its the Commission intends that the sum of 
: for design basis events because both the· the annha.l doses,exposures,and . 
: existing rule and the propos·ed rule releases from alt Category 1 design basis 
/ appear to require compliance with both events shallnol exceed the limits 
i EPA radiation protection. standards and specified in ·part'ZO and in the EPA 
part 20 radiation standards and there is standards. · 

6. Preclosure Controlled Area 
an inconsistency between these two 
standards. Virginia Power noted that the 

, definition of "important to safety''. DOE expressed a concern that the use 
, establishes the part 20 limits that are of the word ''immediately''·in the 
, referenced in 10 CFR 60.11 l(a) .as the definition of "predosure controlled 
acceptance criteria for. the Category 1. area" could lead to an implication that 
design basis events and concluded that the boundary must be next to the GROA. 

. this seems to be inappropriate. Virgin:fa DOE also expressed a concern that the 
'. Power stated Uiat part 20.establishes use ofthEi word "nearest" in § 60.136(b) 
occupational dose limits and radiation (i.e., ... ·"' * . * no individual located on 
dose limits for members of the.public, or beyond the nearest boundary ofthe 
that these·limits are·e:;cpressed as·aniiual preclosfrre·c.ontrolled area * * · *").is 
limits, and that these.limits lire..,_ confusing. · · . . 
associated with normal licensed . The Commission agrees with these 
activities-not desig·n basis events.c ccimmt3nts and has: (1) deleted the word· 
Virginia Power considered that it is not · "immediately". in the definition of 
appropriate to use part 20 limits tci .. •ipreclosure controlled area" in lO'CFR 
evaluate specific events; Virginia.Power 60.2, (2)'<':hanged the phrase "nearest 
further considered that acceptance boundary" to "any point on the 
criteria for design basis events are · boundary" in the definition of 
associated with the specific · · "important to safety" in § 60.2 and in 
consequences of those events, as for the design requireine,nts of the 
example in § 60, 13~·-forthe Category 2 geological repository operations area in. 
design basis events; and that. . : §'60.136(b). 
appro'priate acceptance criteria ,will 
need to be develciped if Category 1· · · 7. Definition. of Site 
design basis events are retained by the DOE recommerided that the definition 
final rule. of "site" should include "preclosure" 

The Commission agrees with DOE and· "postclosure controlled areas." 
that both the dose limits and the · The Commission agrees with this. 
methodology for cal,culating doses to comment and has modified the 
members ofthe publit:'in. the EPA . definition of "site" to reflectits meaning 
standards differ from the dose limits during fhe period before permanent 

i and.methodology for calculating doses reposit~ry closure (Le,, the operational 
to meinbe~s of the public iil part 20, p'eriod); as well as the period following 
subpart D. Notwithstanding the · . . permanent closure. . · 
differences between these standards, the 
staff does notconsiderthat there is any 8. Effluent Control 
regulatory uncertainty regarding· DOE stated that-, with the deletion of 
applicable dose limits·far Category 1 the term "during normal operations," 
design basis events. In DOE's the·application of- the ·part 20 effluent 
demonstration of compliance, either the· limits invoked by§ 60.111(a) is not 
EPA standards or the part 20 standards clear. DOE recommended that 10 CFR 
may be more limiting or controlling 60.132(c)(1) be revised to clarify that the 
than the other, but that does not relieve. latter section is applicable-only to 
DOE of the requirement to comply with Category 1 design basis events. · 
both standards. As such, the The Commission agrees with this 
Commission has made no changes to the· comment and has revised§ 60.132(c)(1) 
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to clarify that this section is applicable 
only to,Category 1 design basis events. 

9. Criticality Control 
DOE noted that the Commission 

intended to clarify the requirements.:.·. 
pertaining to criticality control, 
currently in 10 CFR 60.13.l(b)(7), bti.t 
that some confusion concerning those 
requirements remains. DOE pointed out 
that-the proposed criticality control· 
requirements in§ 60.131(h) refer to 
"isolation ofradioactive waste,''. a . 

· phrase with postclosure connotations, 
while noting that systems "must be 
designed for criticality safety assuming. 

· occurrence. of \iesign basis events," a 
phrase which has preclosure 
implfcations. Furthermore, DOEargued 
that the last sentence in § 60.131,(h) 
could be interpreted as requiring a 
deterministic demonstration of · · 
criticality safety over the entire period 
of regulatory concern. However, given: 
the time frames.involved, DOE-., ... 

. considered probabilistic analyses to be . 
an essential part of.demonstrating long­
term .criticality safety. . . , · · .· · 

The Commission considers, that .the . 
applicability qf the criticality control 
requiremerits proposed in§ 60.131(h) is. 
dear with respect to preclosure . · · 
considerations but agrees with._DOE that 

· unceitai.nty remains wi.tl). .respect to the 
applicability of the criticality• control . 
requirem11nts to the postclosure period.· 
However, the Commission intends to 
addre,ss this remaining uncertainty,in a 
future rulemaking to make the NRC 
requiremei:its consistent with the 
revised EPA Standards that are currently 
under development, as mandated by the 
Energy Policy Act of 1992, Accordingly, 

. in this final rule, § 60.131(h) is 
promulgated, as propo~ed in the. 
proposed rule. · 

UJ. The Use of the Terms·"l!llportant t~ · 
Safety," "Accidents,!' "NorrnaI' · 
Conditions," "Anticipated Operational 
Occurrences," and "Design Basis . 
.Events" in part 60. . 

CWFNC stated that there was not any 
ambiguity in.the current.u,se of the ., 
terms "important-to safety.,aild·- . . · 
"a~cidents'.' in part 60. ECNP.·stated Viat 
.the terms "normal conditioris,''. -
"anticipated operational occurrences,'' . 

. and "accidents" are p.ot equivalent to ' . 
nor adequately described by the terni 
."design basis events.":-. . 

The Commission disagrees with 
CWFNC that there is no ambiguity in 

. the current use of the terms "important 
to safety" or "accidents" in part.BO. The 
latter term .is undefined in part 60, and 
there is uncertainty about its meaning : 
with respect to the range of events the 
term encompasses. The full range of 
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Category 1 design·basis events would 11. Radiation Prot.ection Standards 
-not generally be considered as CWFNC ·stated that a 0.005 Sv (0.5 
"accidents," especially those events rem) limit would not be overly 
occurring regularly or moderately protective .of public health and safety 
frequently. However, certain-lower and there is no reason to seek a weaker 
frequency Category 1 events, which standard. CWFNC suggested modifying 
occur one or inore times during the part 20 to clarify any ambiguities in· 
operating lifetime of a facility and are · radiation protection s~andards for . 
otherwise known as "anticipated repositories. ECNP offered a number of 
operational occurrences," have at times comments related to radiation 
been identified as "accidents." But protection standards: · · 

· "anticipated operational occurrences" · • The Com.mission should require 
are conditions 9fnormal operation DOE to provide design basis accident 
which are not to be confused with the analyses for more than undefined 

·unlikely, but credible and potentially "critical design ~asis events, singly" 
significant, c;ategory. Z·design basis.. . and should require demonstration that . 
events.-As such, the current definition doses would be kept-far below the 
of "important to safety" is unclear with inaximum permissible dose limits, with · 
respect to its intended applicability to an as low as is reasonably achievable 
· the design of structures, systems, or · requirement at le<!s~ comparable with 
components-for.normal operations, that for operating reactors, . 
including anticipated _operational . • The part 60 limits must be much 
cicturrences. Further, with the focus on more stringent than for operating 
protecttoJJ. .ofnwmbers of.the .public in nuclear facilities. . 

· unrestricted areas, the current definition • The limit of.radiation exposure 
of ~··Important to safety". does not · should be no higher _than the most 
explicitly address protection for the restrictive· exposure -limit that EPA 
occupationat.wqrk force. The imposes.for _any licensee or other source 
uncertainty is not related to interpreting of regulated nuclear activity.. . 
the meaning·of "unrestricted area" but, · • A 0.005 Sv (0_.5 rem) limif should be 
rather, is related to the narrow focus of impermissible for an individual dose_ 
public exposure in unrestricted areas. from a waste site. · . · 
Lastly, the value of 0;005 Sv (0.5 rem) ·. .. • The most stringent level of worker · 
as a dose limit in unrestricted areas for protecti<;in, better than. part 20,. should 
"accident". conditions lacks consistency be required. 

· with a corresponding limit in Part 72 • Part 20 standards are not restrictive 
· and with dose values established as enough for the purpose of public health 
guidance for selected accidents (fuel protection with respect tp the storage 
handling and cask.drop events) at Part and disposal ofradioactive was_te. 
· 50 facilities (commercial power • The definitional alteration of the 
reactors)·. · . ·, · · · . · .·. term ''.important to safety': is not . 

adequate to assure·health protection for 
Notwithstanding the cmnments. the public because the proposed 

.offered.by ECNP, the Commissiqri' Categories 1 and 2 numerical limits for 
·considers that the definition of "design radiation exposures are based on. 
basis events" in the proposed rule does standards that.have failed.to take into 
adequately define that term and that the · account the noncancer but adverse 
supplementary information in the health effects of chronic low-dose 
proposed rule dcies adequately describe radiation exposures that have been 
the relationship between the terms reported in the literature since . 
"normal conditions," "~ticipated development of NRC's part 20 revision. 

. operational occurrences," "accidents," • Extremely conservative radiation. 
and "design basis events.''. In this . . protection standards should be utilized. 
regarc:l, it was the Commission's. intent in rep·ository design and performance 

· to·su,pplµn_t_undefined_tei'ms in.the nile criteria, and a zero release facility . 
(i.e., "normal corn;litions," "anticip<!ted design goai should·be required for all 
operational occurrences,"·and . . radioactive waste management. 
"accidents") with a defj.ned term (i,e., .. An acceptable rationale for the 0.05 
"design basis events"). . Sv (5 rem) dose limit proposed in the 
• For the above reasons, the · · proposed rule is totally absen~. 

Commission has not revised the The-Commission acknowledges that 
definitions in the propo.sed rule for the 0.005 Sv (0.5 rem) dose limit in the 
"design basis events.'' Afi discussed in definition of "important to safety" in 
items 4 and 6 above, editorial changes the existing rule could he construed to 
have been made to the definition of be an implicit basis for designing 
"important to safety," but these changes . structures, sY.s!ems, and components to 
are um.elated to the· arguments advanced prevent or mitigate the corn;?quences of 
by CWFNC or ECNP. accidents at the boundary ol lhe 
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unrestricted area. On the other hand, the 
0.005 Sv (0.5 rem) dose limit could also 
be interpreted more narrowly, to 
identify only those structures, systems, 
and components that are subject to 
additionaldesign requirements and a 
quality assurance program to e~sure . 
performance of intended functions. See 
§ 60.131(b) and§ 60. 151. In short, the 
0.005 Sv (0.5 rem) dose limit in the· 
definition of "important to safety" in 
the existing rule is, in-the Commission's 
view, subject to conflicting · · 
interpretations. 

As previously discussed, the 
Commission's comprehensive re~iew of 
part 60 identified deficiencies, in both, 
the clarity and sufficiency of . ·. 
requirements to protect workers and . 
publichealth and safety. Among the -· 
identified deficiencies·is the_ regulatory 
uncertainty created by possible 
conflicting interpret~tions that could be 
given to the.0.005 Sv (0.5rem) dose · 
limit in the "impor-tarit to safety" 
definition described above and by _the 
absence of an explicit ·design basis dose 
limit in Subpart E of the existing rule. 
An objective of this rulemaking_is, . 
therefore, to resolve the uncertainty in 
part 60, as well_!!s remedy"the · 
incomplete definition of "itnporta~t to_ 
safety" that fails to address protection of 
both workers and members of the public 
during Category 1 design basis events 
(i.e., "normal conditions," inciluding · 
"anticipated operational .occurrenc~~"). 
The Commission has addressed these 

· deficiencies-with the addition of new . · 
§ 60.136, which now provides explicit. 
design basis accident dose criteria for 
repository structures, systems1 and 
components,: and modification of the 
definition of "important to safety" to 
include the·broader interests of both 
worker and public health and safety for 
t)le full range of conditions or eyents · , 
that may occur• before repository · · 
closure; The Coin mission believes that 
these amendments, as well as the others 
as described herein, clarify and enhance 
the provisions in the rule to protect 
worker and public health and safety. 

It was not the intent of this 
rulemaking to modify, in any way, the 
Commission's numerical radiation 
protection standards. As d[sf?u~s?d . 
earlier, these standards are codified m 
part 20 and· apply to operations at a 
geologic repository by virtue of 
§ 20.1002, as well as § 60. 11 l(a). The 
Commission believes that these 
standards continue to be appropriate for 
its licensees and provide-adequate 
protection of worker and public health 
and safety at a repository. As such, 
cwnments by CWFNC and ECNP about 
possible modifications·to the 
Commission's radiation protection 
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standards as they would apply to an. restrict!)d area are occupational doses. 
operating repository.are.beyond the The size of the preclosure controlled 
scope of this rulemnking. area is not specified by the regulations 

The Commission agrees.with ECNP because it will be dependent upon the 
that.the term "critical design basis particular activities conducted ·during 
events" is-undefined and, in the the operational period. 
Section-by-Section Analysis of.§ 60.21 
of this final rule, has changed "critical 13. Definition of Design_Ba~is Events 
design basis events'! to "Category 2.. Virginia Po\\'.er and NEI 
design basis events." With regard to the ·recommended that the definition- of 
scope of design basis accidents that ."design.basis events" should make c;:lear 
should be.considered in the license th~lithe normal operations assoc;iated· 
application, the Commission previously w\th receiving, handling, p~ckaging, 
addressed this issue in-the discussion of storing, emplacing, and retrieving high­
probability bounds for Category 2 design . level waste are p.ot _design basis events .. 
basis events and determined !hat events The Commission disagr'3eS witl_i this 
with prob.abili!ies o{ o_c;currence lower -comment.·It is the Coinmission's intent· 
than 1 x 10-:6 per year could be · . that events occurring regularly or · 
screened from .further consideration due frequently·during th_e course of normal 
tot4eir-iiegligible contributioil'tO opf:)rations are considered as Category 1 
individual t.i.sk. design basis events; Categciry 1 design 

Regarding the rationale for-.the 0.05 Sv basis events effectively embody 
(5 rem) dose limit.in§ 60.136, the. repository activities and conditions 
Commission continues to believe that. previqusly identified in part 60 a~ 
the potential risks to members of the .·. ''.normal operation's, induding 
public from ·an.operating repository are.· anticipated operational occurrences." In 
very small. In light of this limited risk, this reg11rd, the Commission intends the 
the 0.05. Sv (5 rem) dose limit provides· part 20 dose limits to be applicable to 
an adequate marnin of safety and an' :·•, .the conduct of.repository adivities; . 
appropriate basis f9rthe design-of. . . such as receiving,.haiidHng, packaging, 
repository structures, systems, _and storfog, placing, and retriev_in·g high-
components to prevent or mitig!l,t8 the 'level was~e. · 
consequences oflow.probability, but . 
credible events. The .Commission's. . 14. Definition Df "Important to 

· · ) Saf'ety"=Fun·ct_ion· reasoning behind the 0.05 Sv (5 .rem 1• 

dose.limit can be found in-the Section, · _Virginia Power noted tp.at in the. 
by-Section Analysis of§ 60.136 that.... proposed mle, the.definition of· 
appears. later in this ilotice. · · "inrpoitant to safety" refers to "*. * * 

(1) to provide reasonable assurance that 
12. Exclusion of the Public From· ' high"level waste can be. received, 
Preclosure Controlled Atea · . 

handled,_packaged, store~, em.placed, 
Vernon J. Brechin objected fo the use·. and retrieved without.exceeding the · 

of the word "can" vilrsus "will""ii1."the- . -require_ments.of-(10 CFR) 60.11 l(a) for 
description of preclosi.ire col).trolle!;l . . Category 1· design basis events; or 
area.· · _:--:. '. * * *,"Virginia·Powerrec_oqimended . 

The Commission disagrees with.this that this part ofth~ definitiqn_sh~uld be 
comment. It-is not tii.e,Conimission•s· · · . revisedte make it clear that the focus of 
intention to generally exclude members importiml to safety is design basis. 
qf the public from the prec\osi.m~ . -events and not the nor.ma! operations 
controlled area (which would be the . thar are described by the definition in . 
"controlled area" as defined in 10 CFR the ptciposed rule. · 

, 20.1003). However, access to the · The Commission disagrees With this 
. preclosure controlled area can be comment. As explained in Item 13, the 
· limited by the licensee for any reason Commission intends that events· · 
(not necessarily one related to radiation · occurring regularly or frequently during 
protection). Within the preclosure the course of normal operations are · 
controlled area will be a "restricted considered as Category 1 design basis 
area'-' (as defined-in§ 60.2 and·. events·. · · 
§ 20.1003).- Access to ii restrictecl. area 
must be controlled for purposes of · 1 s. Definition of "Important to 
radiation protection. Members of the Safety"-Quality Assurance Issues 
public in the preclosure controlled area Virginia Power and NEI stated that the 
will be-subject to the dose limits for definition of "important to safety" 
members ofthe·publicin 10 CFR proposed in the proposed rule-would 

. 20.1301. However,.an individual who apply full Quality Assurance (QA) 
receives occupational dose in the requirements to almost every system 
preclosure controlled area will be and component of the repository, and 
subject to the occupational dose limits that the latter definition does not 
of part 20,-subpart C.-All doses in a establish a graded QA system to 

60-SC-10 

properly distinguish_ systems that are 
"important to safety" and ensure·that 

· the full QA progra_m is only applied to 
those syst.ems. · 

The Commission disagrees with this 
comment. When identifying items , 
"important to safety," if it is dete"rmined · 
that a particuladtructure, system, or , 
component is essential tp··mairitaining 
doses below part 20 limits during 
normal operations (or during any 
Category 1 design basis event), then that 
structure, system, or component must be 
designated as "important to safety." The 
list of structures,· systems, and· · · ·.. : 
components "importantlo safety;" as 
well as· the "list of engineered barriers 
"important to waste· isolation,'.'' are 
collectively referred to as the "Q-list" 
and are subject to the QA provisions cif 
part 60, subpart Gi_'.I'he Commiss_icin . 
supports a graded approach to me_eting 
the QA provisions ofpart·6o. Such an 
approach is consistent with:the NRG. 
staffs "Technical Position on Items and. 
Activities in the High~Level \i\Taste · 
Ge9Iogic Repository Pr9gram Subject to 
.QA R,equiremenfs (NlJREC..:.-13'1~):" The' 
guidance.given in that technical · 
position (TP) is stHJ applicable·under 
the rule's changes. The TP describes-.a . 
graded application_ of QA measures · . 
consistent with that applied lo other . 
·facilities (e.g., nuclear powerreactors) ·. 
licensed by the Commission_. Iri this . · 
regard, the application of QA program 
requirements to repository structures, 

· systems, and components would · . 
generally be _commensurate w_ith their. 
import,mce to safety. . . . 

·16: Design Bases---:SimiliiritiesBetween·.:. 
GROA Facility and Other Faci!ities· : : .. 
Licensed by"NRC · 

ECNP stated that it is wrong to liken 
design hasfs for a wa~te repository (or .. 
long-ter·m storage) facility to design · . 
basis for an operating nuclear reactor ,or 
other contemporary nuclear facility 
because of the longevity of the hazard 
and u_ncertainties of futilre·monitqring 
al}.d co~trol. , . . · · · 

The Commission disagr13es with this . 
comment. The desigl}. bases provided in 
the rule are for operations.at the GRO.A · 
and not for postclosure performance. 
Because operations at the repositoryare 
expected to be similar to operations at 
other facilities licensed by the . 
Commission (e.g.; 10 CFR part 72 
facilities), ·the Commission believes that . 
it is appropriate that their design ba(jes · 
be comparable. · 

17. The Phrase "At All Times" . . . 

ECNP recommend~d that the ph~ase 
"at all times" should be retained 
throughout part 60. 
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The Commission disagrees with this 
comment.The phrase "at all times"-was 
originally included in the regulation to 
emphasize the need to design the GROA 

· such that retrieval activities, if found 
necessary, would be conducted in 
accordanc.e with part 20. The . · 
Commission continues to inte·rpret the 
regulation in this manner but·hqs 
removed the ph~a,se "at all times" from 
§ 60}11 in the rule to clarify that the 
limits of part 20 apply to Category 1 
design basis events and that the separate 
·design bases cif§ 60.136 apply for · 
Category ;! design basis events. Further; 

. the. Commission recognizes that 

.conformance to the.regulations should 
. not hinder· any actions that are 
necessary to protect public health and 
safety, sucli'as lifesaving or maintaining 
confineinent ofradioactive materia'Js 
(May 21, 1991; 56 FR 23365). The 
phrase "at all times" is ambiguous in 
this respect and was. therefore removed. 

18. As ,ffigh as .Reasonably-Achievable 
(AHARA) l)esign Standard for the 

,GROA 

... ECNP recc;iininended that NRC adopt 
an AHARA.standard with respect to 
qiteria for the design of the GROA. 
ECNP st11,te!J that the purpose of such a 
standard·would be ·to provide ai;i. extra 
measure of conservatisrn in the design. 
ECNP further. states that, for an· · 
operating nuclear facility, regulatory 
changes over.time that mandate tighter 
standards and· reduced emissions can be 

. accommoclated by means of backfitting,. 
h,ut this.is not ·so. readily accomplished 
a:t a disposal facility: · . 

.:Tllf Ci:mirii.issiiin disagrees with this 
· comment 1.md considers that the · 
. requiremerits of part 60, as· amended iri 
. this .ruleniaking, are sufficient to ensure 
public health.and sa(ety. The. · 
Commission also considers that 
backfitting, if necessary, can be 
accomplished at a disposal facility. 

Section-by-Section Analysis 

Section 60.2. Definitions 
The am~ndments.involve 10 

definitions needed in part 60. 
·The.term "preclos:ure contrcilled area". 

.is new. It is essentially tlie same as the 
term upreclosure co'ntrol area" proposed 

· by DOE in its petition (PRM-60-3) and 
. corresponds closely to the term 
'.'controlled area," as defined in 10 CFR 

· 72.3. The term' "preclosure controlled 
, area" is adopted because part 60:already 
refer.s to.a "controlled area" (which area 
has been:committed to use as a geologic 
repository and frcim which incom·patible 
activities would· be .restricted following 
perma·nei;i.t closure). The function of the 
·new term is .. to delimit an areri over 

which the licensee .exercises control cif 
activities to meet regulatory 
requirements. Control includes the 
power to exclude members of'the · 
public, if necessary. Because part 60 
(unlike part 72) involves ongoing 
underground operations and timeframes 
of concern over centuries arid millennia, 
language in the definition is included 
that, consistent with its function, limits 

· the area to the· surface and limits the 
duration to the period up to, and 
including, .permanent closu.re. 
. The existing term "controlled area" is 

.. renamed "postclosure controlled area," 
to.avoid.any confusion or 

. misunderstandi~g about this term in 
. relation to its use in parts 20 and 72. 
However, no substantive change is . 
intended for the "postclosure controlled 
area" because this is a change in 
nomenclature only. Consistent with this 
nomenclature change, the term 
"controlled area" i.s changed to 
"postclo~ure controlled area," .where it 
appears in- the definitions for. . 
"accessible environment," "disturbed 
zone/' and "site.!' 

The term "important to safety" is 
amended to address the issues · 
previously discussed. The existing 
provision is.unclear and fails to ensure 
proper levels of protection of public and 
worker health and safety for the broad 
-rangt: of i::ondi tions .or a.vents. that might 
occ::ut at a repository site. This is an 
important term because it.is the 
predicate for required design features as 
well as requited quality assurance. 
measures that provide:defense,in-depth. 
The Commission.is ret1;1ini~g the 
quantitative features of the existing .. 
definition 'but is specifying. different 
numerical limits for each of the two 
categories (1 and 2) of design basis · 
events .. The structures, systems,_and 
components "important to safety" are 
those necessary: (1) To.provide 
reasonable assurance that the 
requirements of§ 60.11 l(a) would be 
observed for Category 1 design basis 
events; or (2) to prevent 01: mitigate . 
Category 2 design basis events that . 
could result in doses equal to, or greater 

. than, the values specified in (new) · 
§ 60.136 to any individual located on or 
beyond any point on the boundary of . 
the preclosure controlled area. · 

Although theterm "design bases" 
appears in existing port 60, in 
§ 60.21(c)(2), it was not defined. As the 
previous discussion makes clear, 
''design bases" should be understood in 
relation to that range of events, 
including external natural or man-

·. induced events, that is taken irito 
account in the ·design, and, in particular, 
in relation to conditions that could 

. resuit in radiological consequences 
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beyond specified limits. The definition 
in part n·is .inserted, withbut change, 
into.the list bf defined terms in §.60.2. 

The inclusion of a dofinition ·of 
"design basis event~" serves two 
purposes. First, it identifies·a set of· 
events (referred to .elsewhere as 

. Category i design basis events) that 
must be taken into account in 
demonstrating compliance with the 
r11quirement to show, with reasonable 
assurance, that the provisions of part 20 . 
will be met. (This set of events is 
described as"* ·*· * those natural and 
human-induced events that are 
reasonably likely .to occur regularly, 
moderately frequently, or one or more . 
.times before permanent closure of.the 
geologic repository operations .area.") 
Second, it ideritifies ah additional set of 
events (previously referred to as 
Category 2 design basis events) that 
must be taken into account in applying 
the Commission's defense-in-depth 
philosophy. (This set of-events is 
described as those"* * * other natural 
and human-induced events that are 
considerea unlikely; but sufficiently 
credible to warrant consideration, taking­
into,accourit the potential for significant. 
radiological impacts on public health 
and safety.") The Commission 
recognizes that the criterion· of 
"sufficiently credible to warranl · 
consideration" is'inexact, leaving its 
application to a consideration of the 
particular site and design that are the 
subjects of a license application. 
Generally, the Commission would 
expect that such design basis events 
would include as broad a range of 
external phenomena as would be taken 
into account in defining the design basis 
for other regulated facilities, including . 
·nuclear reactors.The Commission 
would also expect that the analysis of a . 
specific design basis:event would . 
require ·an analysis which ·includes an 
initiating event (e.g., an earthquake) and 
the associated combinations of 
repository system or component failures 
that can potentially lead to exposure of 
the public to radiation. . 

The definitions ·of "restricted area" 
and "unrestricted area" are amended to 

. conform with the definitions in part 20. 
The current definitions in part 60 do ·not 
precisely conform to the current part 20 
because no change was made to these 
part 60 definitions when part 20 was· 
revised. 

The amendments of.§ 60.2 adopted in 
this final rule differ from the 
amendments of§ 60.2 proposed in the 
proposed rule (March 22, 1995; 60 FR · 
15180) in the following respects: (1) The 
revised definitions of "'restricted area" 
and "unrestricted area" were not 
proposed in the proposed rule; (2) in the 
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definition of "important to safety," the 
phrases "features of the-repository'! and 
"nearest boundary" in the proposed rule 

· ,were changed to "engineered features of 
the repository" and "any point on the· 
boundary," respectively; (3) in the 
definition of "preclosure controlled 
area:", the phrase "immediately 
surrounding the geologic repository 
operation~ area"· in.the proposed rule 
was changed to '.'surrounding the·. 
GROA''; and (4) in the defiriitionof 
"site", the phrase "location of the ; 
postclosu,re controHed area" was. 
changed tci.''location of the preclosure 
controlled area, or of the postclosure 
coritrolled area, or both." The rationale 
for the revised definitions of "restricted 
area" and "unrestricted area" is 
pro:vid.ed in the preceding.paragraph.­
The .rationale for .the other .changes is 
. discussed under "Response to Public 
Comments on the Proposed Rule." 

Section 60.8. Information Collection 
Requirements: 0MB Approval · 

NRG is updating 10 CFR 60.8, 
''Information Collection Requirements: 
0MB Approval," to reflect.the fa.ct:that: 
-subsequent to the original-issuance of 
part 60, NRC requested, and obtained 
Office of Management and Budget 
(0MB) approval for,the'part 60 
"Information Collectio_n Requirements.'.' 
Section 60.8·was ~o be corrected the first 
time other revisions were made. 

The amendment of § _60.8 adopted ih 
. this final rule differs from the·.: 
amendment of§ 60.8 in the proposed 
rule (60 ,FR 15180) in thatthe term , . 
"Paperwork Reduction'Act of1980,".in· 
the proposed rule, has been changed to 
the term "Paperwork Reduction Act of 
19951' in the final rule. . · 

Section 60.21. Cori tent of Applfccition ·. 
The DOE petttion suggested that 

provision for accident analysis might be · 
accomplished by amendment of-
§ 60.111. The Commission, instead, is 
requiring an accident analysis as part of .· 
the content·of the application section 
(i.e., § 60.21). The language requires that· 
the application address the potential ·. 
dose, to any·individual located on or 
beyond any point on the precl_osure 
controlled area boundary, that is ... 
attributable tp Category 2 design basis . . 
events. The procedure that is envisaged 
is that the applicant would address the . 
Category 2 design bas_is··events,. singly, 

· and demonstrate, by.its analysis, that 
the· doses to any-individual located ·ori · 
or beyoIJ.d any point _on .the preclosure 
controlled area boundary would be in 
accordance with the applicable 
requirements. The language serves the 

.'same purpose as the counterpart section 
of part 72 (namely, 10 CFR 72.24[ml). 

The final-rule also reflects the 
position that the applicant must 
demonstrate that the requirements of 
part 2.0 and the EPA.standards will be 
met, assuming the occurrence of .. 
Category 1 design·basis events. For this 
analysi~, the applicant would .calculat_e 
th.e sum of the doses, exposures, and. 
releases from all Category 1. design basis 
events to ensure. that these results do · 
not exceed the limits specified in part 
20 and inthe-EPf,..standards. 

.. · The Commission also is eliminating 
certain terms in Part 60 that are 
undefiried and inay be subject to 
differing interpretations-'specifically, 
the terms "normal conditions," 
"anticipated operational opcurrences," 
and "accidents." These terms are 
supplanted by' the new term "design 
basis events." Besid_es enhancing clarity 
ofexpression, the new language better 
reflects the articulated regulatory 
framework. Lastly, where the term 
"controlled area" appears in the 
language of this section, it is changed to 
"pos~clcisure controlled area.'' 

Section 60._43.. License-Specification 

The term "controlled area" is changed 
to "postclosure controlled 3:ea.'' 

Section:60.46 .. Particular Activities 
Requiring License Amendment 

The term "controlled area" is changed 
to upostclosure controlled area .. " 

Section 60.51 . . License Aniendmeht for 
.Permanent Closure 

The term "controlled area" is changed 
to "postclosure·controlled area." 

Section 60.102. Concepts 

The term "controlled area" is changed 
to "postclosure controlled area.''' 

Section .60.111. Performance of the 
Geologic Repository Operations Area 
Through .Permanent Closure 

. The Commission is deletfng the . 
phrase "at all times".from the 
perforinance·objective of§ 60.lll(a). 
This change clarifies that this . . 
requirement does·not apply to radiation 

. exposures, levels, and releases from · 
Category 2<;lesign basis events. 

Section 60.121.' Requirements for· 
Ownership and Co,ntrol of.Interests in 
Land · 

The term "controlled area'' is changed 
to "postclosure controlled area." 

Section 60.122. Siting Criteria . . . 
· The term "controlled area" is changed 

to "postclosure controlled area." 
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Section 60.130. Scope of Design 
Criteria for the.Geologic Repository 
Operations Area. 

The Commission is modifying the title 
of this section to the term "General· 
Considerations" and is adding clarifying 
language, to the existing discussion, to 
indicate that§§ 60.131 through 60.134 · · 
specify the minimum criteria for the 
design of those structu.res, systems; and 
components important to safety, or 
important to waste isofation .. These 
changes are necessary to provide 
consistency with the modified . 
definition of "important to safety" 
(§ 60.2), as well as to clarify the. purpose 
of these criteria. These changes also.· 
provide consistency with the: . 
corresponding "minimuin'' design . 
criteria, for an MRS; in pa.rt __ 72. · 

Section 60:131. GeI)_eral D~sigil . 
Criteria for the Geologic Repository 
Op_era'tions Area · · 

. Coiisistent with the modifications to 
§ 60.130, as described above, the · 
C_ommission is deleting the reference to . 
"Structures, systems, and components 
important to safety,'' in the title of 
§60.131(b), and re-numbering the 
current criteria in§§ 60.131(b)(l) · 
through 60.131(b)(10), as appropriate. 

. This change eliminates the confusion in· 
the existing rule related to the· 
identification of only the criteria .in .. 
§ 60.131(b) as "impqrtant to safety.'' It 
also resolves the present incongruity . 
with§ 60.131(bl(7), "criticality control," 
regarding the reference to waste 
"isolation" (a postclosure term) in the . 
requirement. · · 

The current rule employs the term. 
"normal and accident conditions," or 
similar expression, hi _several places. 
However, the conditions that must be· 
addressed under this language 81'.8 _n~t 
well-defined. The Commission is · ·· 
remedying this situation by replacing . 
current terminology With references to· 
"design basis events," thereby 1;1nsuring. 
that the design appropriately takes into . 
account th~. consequences :of all design 
basis events (i.e., as discussed in this 
document, Category 1 and 2·design basis 
events). Accordingly, paragraphs 
(bl(5)(i), (bl(7), and (b)(8) are modified 
for this section. The Commission also is 
revising the language in§ 60.131(b)(l), 
which rf)fers to "anticipated" nati.mil 
phenomena and .environmental . 
conditions, so as to encompass all 
design basis events. The !'necessary 
safety functions" that must be 
accommodated in the design, pursuant 
to that p·aragraph, include wqatever is : 
necessary to'meet the quantitative limits 
set out in the Commission's rules (i.e., 
in§ 60.lll(a) and§ 60.136). 
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As discussed under "Public 
Comments on the Proposed Rule," the 
Commission considers the applicability 
of the_ criticality control requirements in 
§ 60.131(h)-to be clear with respect to 
preclosure considerations. The 
Commission also believes that 
·uncertainty remains with respect to-the 

- applicability of the criticality control 
requirements to_ the postclosure period. 
The Commission intends to address the 
remaining uncertainty in a future 
rulemaking fo make the NRC 
requirements consistent with the 
-revised EPA st_andards that are currently 
under development, as mandated by the 
Energy Policy Act of 1992. 

Section 60.132. Additional Design 
· Criteria for Surface Facilities .in the 
Geologic Repository Operations Area· · 

Section 60.1:l2(c)(1) requires that the 
surface-facilities-mus.t be "* * * 
designed to·_control the release.of . 
radioact_ive materials in efflil1mts during 
normal operations so as to meet the 
performance objectives of§ 60.11 l(a)." 
The:design should ordinarily be 
sufficient to provide reasonable 
assurance of meeting part 20 not only 
du.ring normal operations, but even for 
events that are likely to occur 

: moderately frequently or one or more 
times before- permanent closure of the 
geologic reposl.tory (1.f!., all Category 1 

· design bilsis events). Deleting the phrase 
~'during normal operations," broadens 
the scope of this provision to reflect the. 
Commission's intent m9re accurately. 
_ The amendment of§ 60.132 adopted 
i,n·this final rule differs from the 
am!)ndment of§ 6Q.132 in the proposed 
rule in that the phrase "in effluents" in 
the proposed rule was changed to "in 
effluents during Category 1 design basis 
events" in the final rule. The rationale 

.. for this chartge was discussed in the 
"Response to Public Comments on the 

· Proposed Rule.''· · _ 

Section 60.133. Additional Design 
Criteria for the Underground Facility 

As in the case ofihe changes to 10 
CFR 60;131, ii refere_nce to design basis 
events is substituted for the less precise 
"normal operations and * * * accident 
conditions." 

Sec_tion 60.136. Preclosure Controlled 
Area 

The final rule adopts the petitioner's. 
concept of a preclosure control area 
under the name _"preclosure controlled 
area." The term delimits an area over 
which the licensee exercises control of 
activities to meet regulatory 
requirements. Control would include 
the ability to exclude members of the 
public, if necessary. The zone, and 

related dose limits, would also be used 
to analyze and identify structures, 
systems, and components that are 
imp·ortant to safety under unusual 
conditions that-have heretofore been 
characterized as Category.2 design basis 
events-credible, yet not likely to occur 
during the period of operations. The 
issue that i_s presented concerns the 
dose limits to ensure that the 
consequences of any events which occur 
present no unreasonable risk to the 
health and.safety of the public. 
(Releases resulting from Category 1 
design basis events would not be 
permitted to cause·doses exceeding the 
limits of part 20.) The Commission 
adopts the basic provisions· of part 72.......: 
namely, a 0.05 Sv (5 rem) dose limit;ori 
or beyond the preclosure controlled area· 
boundary-as· modified :to reflect the · 
part·20 system of dose limits (see 
§ 20.1201[a]). In addition to providing 
for separate dose limits for individual 
organs and tissue, the· lens cif the eye, 
and the skin, the use of "total. effective 
dose equivalent" (TEDE) in part 20 
explicitly accounts for exposures via the 
ingestion and inhalation dose pathways. 

Modification of the 0.05 Sv (5 rem) -
dose limit, to reflect the part 20 system 
of dose limits, results in a family of dose 
limits: A TEDE of 0.05 Sv (5 rem); or the 
sum of the deep-dose equivalent and the 
co.mmitted dose equivalent to any · 
individual organ or tissue (other than 
the lens of the eye) of_0.5 Sv (50 rem); · 
an eye dose equivalent of0.15 Sv (15 
rem); and a shallow dose equivalent, tci 
skin, of 0.5 _Sv (50 rem).2 The eye and 
skin dose limits are adequate to ensure 
that-no observable .effects (e.g., 
induction of cataracts in :the lens .of the 
eye) will occur as a result of any 
accidental radiation exposure. In 
implementing this provision, dose 
calculations should be made solely with 
reference to the consequence of the 

·-·specific Category 2 desjgn basis event; 
not cumulatively .with· other design 
basis events. To clarify this matter 
further, the analysis of a specific 
Category.~ design bas.is event would 
require an analysis Which-include's an 
.initiating event (e.g., an earthquake) and 
the associated combinations of 
reppsitory system or component failures 
that can potentially lead to exposure of 
the public to radiation. An example 
design basis event is a postulated . 
earthquake (the.initiating event) which 
results in: (1) The failure of a crane 
lifting.a spent fuel waste package inside· 
a waste handling building, (2) damage to 
the building ventilation filtration · 
system, (3) the drop and breach of the 

2 Radiation exposuro lorminology is as used in 
part 20 (5G FR 23360; Mny 21, .1991). 
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waste package, (4) damage to the spent . 
fuel, (5) partitioning of a fraction of the. 
radionuclide inventory to the building 
atmosphere, (6) release of some 
radioactive material through the 
damaged ventiiation filtration system, 

. and (7) public exposure to the released 
radioactive material. It should be noted 
that it is hot necessary to assume 
multiple failures of safety-related 
systems unless these multiple failures . 
are credible consequences of the 
initiating event. An analysis of a 
specific event for a real repository 
would be dependent on the particular 
features of the facility design and 
related operating procedures. In general, 
credit for the prcipedunctioning of 
repository structures,.systems, and 
components in an analysis would be 
commensurate with the merits of the 
design. In the example cited above, a 
waste package designated "important to 
safety'.' would.not necessarily be 
assumed to breach in a drop event if the 
maximum hypothetical drop falls 
within the design parameters of the 
waste package to withstand such an 
event. Similarly, repository ve~tilation 
filtration systems would be analyzed for 
their capability to withstand natural 
phenomena (e.g., earthquakes) and 
detect, isolate, or filter radioactive 
material in ventilation flow. 

The only other noteworthy deviation 
from part 72 is to refer in § .60.136 to 
doses attributable to any "Category 2 
design basis event" whereas the · 
corresponding section (i.e., 10 CFR 
72.106) in par_t 72 refers to doses 
attributable to any "design basis 
accident." l'he tenn "design basis . 
event" is used because it is a defined 
term in part 60. The change in . 
terminology is not intended to be one of 
substance as Category 2 design basis 
events would generally be considered as 
accidents, 
· The 0.05 Sv (5 rerri) _dose limit is· 

being adopted by the Commission as the 
appropriate design basis for protection 

, of public health and safety from . 
. Category·2 design basis events at a .. 

GROA and will harmonize part 60 with · 
part 72. In this regard, the Commission 
notes that part 72 applies to those 
facilities (MRS installations) most · 
similar to the surface facilities of a 
repository and for which the kinds of 
design basis events are also expected to 
be similar. Further, the dose limit is 
consistent with dose valµes (0.06 Sv (6 
rem) to the whole body) established as 
guidance for both fuel-handling 
accidents and spent-fuel cask-drop 
11eeidents 11t nuclear power olants.3 

'NUREG---0800, "Standatd Review Plan· for the 
Review of Safety Analysis Reports for Nuclear 
Power Plants," June 1987. 
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. Moreover, the do.se limit is consistent , . tci ).'isks regularly accepted in everyday, 
with the accident-dose vahie (0.05 Sv (5 life. for stochastic phenomena, a fatal 
rem) effective dose equivalent) proposed cancer risk in the range of 1 x 10-6 to . 
by DOE in its PRM. · · 1 x 10-5 per year from exposure to· 

However, while consistency between radiation would likely be acceptable_ to 
the proposed 0.05 Sv (5 rem) dose limii inq.ividual members· of the public. Thus, 
for part 60 and other Commission rules . while' tp.e,i:isk associated with the · · 
or guidance documents i.s important, consequences.of:a repository event at 
consistency alone does not necessarily the dose limit'and upper bound 
ensure that there would be no 
unreasonable risk fo the health and probability of occurrence exceeds this 

rarige by a small factor, arid is. at a level 
. safety of the public associated with the that tile Commission considers safe' for. 
· proposed limit. As such, a perspective 

is provided o11 the risks associated with occupational exposures, the 
an operational repositor.y and the· . Commission believes this result 
appropriateness of the. proposed o.05 Sv significantly _overestimates the actuaL.' 
(5 rem) dose limit as the design basis for -risk of an operating repository. . . 
protection of public health and safety . . . Similarly, the .Commission considers 

· from Category 2 design basis eyents. that. the lower bound of Category 2 . 
Based on estimates provided by the design basis events is on the order.of 1 · 

National Council on Radiation x .10-6 pet year (i.e., events with · 
Protection and Measurements 4, the·. probabilities of occurrence less than 1 x 
lifetime risk to individuals in th·e . 10-6 per- year would generally be 
general population is 0.05 fatal cancers screen·ed ffom further consideration due 
per Sv of exposure. The.refore,. the. ' to their negligible contribution to 
lifetime risk of fatal cancer· from an overalhisk). In the proposed rule 
assumed 0.05 Sv (5 rem) exposure (March 22, 1995; 60 FR 15180), the. 
resulting from a postulated Category 2 Commission had c~msidered a _ _ · . 
design basis ev1:1nt is. 0.0025 (L~:;,2.5 x probability of occurrence. of 1 x 10_:-9. 
10-3) per'individual exposed. While per year as an appropriate lower bound. 
.this· assessment provides.perspective on However, upon f.urther analysis as 
the risk associated with a hypothetical discussed below, the Commission 
exposure of a o.o5 Sv (5 rem) dose, it considers that a lower bound of 1 x 
does not provide perspective on the 
estimated actual risk associated with the ·10-9_ per year is too low and unjustified, 
spectrum of possible.'<:;:ategory ·z design . and .that a lower bound of 1. X 10 :- 6 per 
basis events at a repository during its · . year-is appropriate. Screening out 

. operational lifetime (estimated to be ·events with-probabilities ofless than 1 
· about 100 years). . . x 10- 6 is expected to provide 

Perspective on actual.ris.k m~st. · conservative estimates of risk. A higher 
include consideration of the frequencies screening criterion c.ould probably be 
'(i.e., probabilities)·ofoccurrence of justified given the·magnitude of the 
· these events, as well as their consequences and 'risks from this 
consequences, as "dsk" is defined·as facility, but this criterion is not · 
"the probability of an event times its expected to cause an excessive 
consi;iquences." With respect to the analytical burden for c:\emonstrating . 
range of probabilities of Catego,ry 2_ , compliance with §.60."136, consistent 
design basis events, .the· upper bound ·'is with the Commiss.ion 's guidance on .the 
.roughly 1 x 10 ~2 ·per yi:iar.(i.E!., eyents . application of probability risk . 
with probabilities of occl).rrence greater assessment methods in.licensing. Iris 

· than. 1 x 10-2 per·year would generally important to note tli.at the arguments 
be cmisidered to be Category 1 events). advanced for this screening criterion 
Accordingly,. assuming event · apply solely to the period of repository 
consequences equivalent t.o the.0.05 Sv · operations before permanent closure.· 
(5 rem) dose limit for part·60,.the 
hypothetical l!,pper bourid Oil' fndividual . Assurriing bounding repository event 
risk is 2.5 x 10-5 fatal cancers per year .. · .consequences ofroughly 0.2 Sv (20 
To put this risk in perspective, the rem), a lifetime risk to individuals in the · 
International Commission on general population of 0.05 fatal cancers 
Radiological Protection 5 notes.that, per Sv of exposure, arid a lower bound 
based on a r.eview of information related_ of 1 x 10- 6 per year for the probability 

• Na.tional Council on Radiation ProteGtion and 
Measurements, "Risk Estimates for Radiation 
Protoction," NCRP Report No. 115, Decemlier 31, 
1993. . 

'Recommendations of the International 
Commission on Radiological Protection. lCRP 
l'ublication 26, January 1977. · 

of occurrence cif Category 2 de.sign basis 
events, the estimated risk of c:ancer 
fatality from these low probability 
events would be 1 X 10-s per year. 
~vents which result in risks at or below 
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this level do riot contribute significantly 
to repository risk to an individual and, . 
as_ such,'can be negle~ted in the overall 
risk assessment; ' 

Perspective on actual repo.sitory.risk 
can be obtained by developing an . · .· 
understanding of the spectrum of .. 
potential Category 2 design basis events . 
and estimating the consequences of 
these sequences, as well.as their 
probabilities of occurrence. In this 
regard, the Commission recognizes that 
there is no high-level waste repository 
operating experienc·e, and that only 
conceptual designs haye been 
developed for these fadlities. . 
Nonetheless, some.perspective can be 
gained from the preliminary risk 
assessment by DOE 6 of a conceptual 
design for a repository at Yucca · 
Mountain, Nevada, as well as from 
consideration of risk assessments of . 
selected U.S. nuclear power plants,' 

Consistent with risk assessments for 
nuclear power plants, the spectrum of 
possible repository design basis events 
includes both internally and externally, 

· initiated events . .lnternally:initiated . . 
events would include: waste tran.sporte,r 
collisions, crane failures or other types 
'of fuel' assembly, ·w~ste·.package or cask, 
drop,events, btiildirig or facility exhaust 
filter fires, and exhaustfilter bypass.or 
failure .. Extem'ally i.nitiated events · -· · 
would inchide those resulting from . ·' 
earthquakes, tomados, and flooding .. · 
Regardless. of the. type or nature of the .· 
initiating event, the Corri.mission ·. . 
believes that, for several reasons, both 
the V/lriety of credible Eivenfs. ancl the 
res.u~ti.1rn potential consequences to .. 
members_ of the puolic will be somewhat 
limited at repository facilities. First, in 
comparison; with. ii. nµclear: po"'.er plant; 
an operating r.epository ts. a relatively .. 
simple facility iii, which the primary · 
activitie.s are :waste, receipt, handling, 
storage, and emplacement. A repository. 
does not require the variety and 
complexity of active systems necessary 
to support an operating nuclear power 
plant. Further, the conditions are not · · . 
present at a repository to generate a 
radioactive source term ofa magnitude 
that, however u·nlikely, is potentially 
capable at a nuclear power. plant (e.g., 

' froni a postulated loss of coolant event). 
As s4ch, the estim.11-ted consequences , ... : 
resulting froin limited source terrti 
generation at a repository would be 
correspondingly· limited. This 
coridusiori is consistent with the results 

• U.S. Department o'r Energy, ''Site 
Characterization Plan, Yucca Mountain Site, 
Nevada Resear.ch and Deve\opment Arca, N_evada.'' 
DOE/RW-0199, December 1988. · 

7NUREG--1150, "Seve~e Accident Risks: An. 
Assessment for Five U.S: Nuclear Power Plants," 
December 1990. · 
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of the aforementioned preliminary risk With respect to the appropriateness of 
assessmentbyDOE ofa conceptual the proposed 0.05 Sv (5 rem) dose limit 
repository design_at Yucca Mountain,· for Part 60 as the design basis for 
Nevada. In that assessment, DOE protection of public health and safety . 
considered 149 events for a variety of from Category 2 design basis events, the 

,internally and externally Initiated DOE risk assessment indicates the 
events. Ofthe 149 events, only 7 potential for events with offsite 

· resulted in offsite doses in excess of consequences on the order of several. 
0.005 Sv (0.5 rem) _to the critical organs hundredths to several tenths of Sv 
of a maximally exposed ·individual and (several rem to several tens of rem), 
also had associated probabilities of depending on design and siting factors. 
occurrence greater than 1 x 10-9 per The event consequ!lnces in this range, 
year. J'he highest estimated·offsite dose·_ coupled with the· estimated event . 

:from the DOE risk assessment was 0.021 probabilities of occurrence, result in 
Sv (2.1 rem) with an associated estimated risks that would likely be 
probability of occurrence of 5 x 10-1 acceptable to members of the public. 
per_ year.·. - However, given the lack of repository 

The dose estimates of the DOE risk design, siting and operating experience 
assessment are only reflective of a arid the supporting data base for 
conceptual design for a repository at probabilistic risk assessment, the 

. Yucca Mountain, Nevada. Nonetheless, Commission believes there is 
the Commission believes they provide considerable uncertainty in the 
perspective on the magnitude of the estimates of both the consequences and 
estimated consequences to members of the probabilities of occurrence of 

. the public from post,iilated Category 2 postulated Category 2 design.basis 
· design .basis events, and that variations events. As such, the Commission 
ip. repo!litory design; or.site seiection . believes that establishing _a dose limit in 
would not likely vary these estimates by. Part 60 to the 0.05 Sv (5 rem) value -

I mor:e than an order of magnitude. The would provide an adequate margin of 
results of the DOE riskassessment also safety and an appropriate design basis 
provide-some perspective on the . for prote'ction of niemberf! of the public 
estimated pfobabQities _of occurrence of' from unlikely, but credible events. 

. the_ pos_ttilated repository design basis · Further; the Commission believes that a· 
_ ev!lnts and,· as such, perspective on · single dose limit is appropriate for the . · 
actual risk from ari operating repo!?itory; broad range of possible event · 

In_general,-the Commission.would' _ frequencies, given the limited potential 
expect the poteritial'higher consequence for offsite ·c·onsequences at repository . 
events to have correspondingly lower . facilities. · 
probabilities of occurrencE). This · · Lastly, the amendments of§ 61).136 
expectation is.consistent with the _ adopted in this final rule differ slightly 
results-cif the DOE risk assessment as the from the amendments of§ 60.136 _ 
estiqiiite_d probabilities of occurrence for proposed in the proposed ruie (60'FR 
_the-seven -~vents whic_h resulted in ·15180) in that the phrase "on or beyond 
offsite doses in excess of 0;005 Sv (0.5 · the nearest boundary" iii the proposed 
rein)·vary from 1 x-10-9 to 5 x 10-~ per rulewas changed to "on orbeyond any · 
year;_The corollary to this is the·· · point on the boundary" in t\le final rule 
expectation that higher frequency events and the phrase "may not exceed" in the 
would have correspondingly lower proposed rule was changed to "shall not 
offsite consequences, and perspective exceed" in the final rule. The rationale 
on actual risk from an operating· for the latter change is to imp.rove 
-repository necessitates consideration of clarity and the rationale for the former 
these-events; as well as lower frequency change was discussed earlier in the 

· events. Review of-the DOE risk · "Response fo Public Comments on the 
assessment indic'ates that some higher Proposed Rule." · 
frequency, blJ.t ~owlir con_sequence,· 
eve·nts ~re just asjniportant tci actual· 
risk as the lower frequency, but higher 
consequence;- events. With respect to · 

. actual risk from the broad spectrum of. 
all events considered in the DOE risk 
assessment, the· estimated actual risk of 
an operating !epository is roughly two 
to three orders of magnitude lower than 
the range of fatal cancer ~isks that would. 
likely be ·acceptable to members of the 
public (Le., a fatal c;:ancer risk i:Jf 1 x lQ-6 

t9 1 x 10-5 per year-as noted in ICRP 
Publication 26).' 

Section 60,183. Criminal Pqnalties 

In the proposed rule;"a conforming·_ 
. change was made to this section to 

include § 60.136 (pertaining to the 
preclosure controlled area) among the . 
regulations tha_t are not issued under 
sections 16lb, 16li, or 1610 of the 
Atomic Energy Act, for purposes of 
section 223 of the Act. On 
reconsideration, the Commission has 
decided :riot lo revise this section (i.e., 
criminal penalties are authorized for 
violations of§ 60.136). · 
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Small Business Regulatory Enforcement 
Fairness Act · 

In accordance with the Small 
' Business Regulatory Enforcement 
Fairness Act of 1996, the NRC has 
determined that this action is not a 
major rule and has verified this 
determination with the Office of 
Information and Regulatory Affairs of 
0MB. 

Environmental Impact: Categorical 
Exclusion 

The NRC has determined that this 
regulation is the type of action 
described in 10 CFR 51.22(c)(2), 
pertaining to the promulgation of 
technical requirements and criteria that 

_ the Commission will apply in approving 
or disapproving applications under part 
60. Therefore, neither an environmental 

· impact statement nor an environmental 
11ssessment has been prepared for this_ 
final rule. 

Paperwork Reduction Act Statement 

This final rule does not contain a new 
or amended information collection · 
requirement subject to the Paperwork 
Reduction Act of 1995 (44 U.S.C. 3501-, 
et seq.). Existing requirements were 
approved by 0MB, approval number 
3150-0127. 

Public Protection Notification 

The NRG may not conduct or sponsor, 
and a person is not required to respond 
to, a collection of information unless it 
displays a currently valid 0MB control 
number. 

Regulatory Analysis 

The Commission has prepared a 
regulatory analysis on this final rule. 
The analysis examines the costs and 
benefits of the alternatives considered 
by the Commission. The analysis is 
available for inspection in the NRC 
Public Document Roorri., 2120 L Street 
NW (Lower Level), Washington, DC. 
Single copies of the analysis may be 
obtained from Dr. Richard A. Weller, 
U.S. Nuclear Regulatory Commission, 
Office of Nuclear Material Safety and 
Safeguards, Division of Waste 
Management, Washington, DC 20555, 
Telephone (301) 415-7287. 

Regulatory Flexibility Certification 

As required by the Regulatory 
Flexibility Act of 1980, 5 U.S.C. 605(b), 
the Commission certifies that this rule 
will not have a signi_ficant economic 
impact on a substantial number of small 
entities. The only entity subject to 
regulation under this rule is DOE. 
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Backfit Analysis 

The NRC has determined that the 
backfit rule, 10 CFR 50.109, does not 
apply to this final rule and, therefore, 
that a backfit analysis is not required for 
this final rule, because these 
amendments do not involve any 
provisions that would impose backfits 
as defined in 10 CFR 50.109(a)(l). 

List of Subjects in 10 CFR. Part 60 

Criminal penalties, High-level waste,. 
Nuclear power plants and· reactors, · 
Nuclear materials, Reporting and 
record-keeping requirements, and Waste 
treatment and disposal. 

For the reasons set out in the 
preamble and under the authority of the . 
Atomic Energy Act of 1954, li.s amended; 
the Energy Reorganization Act of 1974, 
as amended; the Nuclear Waste Policy 
Act of 1982, as amended; and 5 U.S.C. 
552 and 553, the NRC is adopting the 
"ollowing amendments to part 60. · 
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UNITED STATES NUCLEAR REGULATORY COMMISSION 

RULES and REGULATIONS 
TITLE 10, CHAPTER 1, CODE OF FEDERAL REGULATIONS - ENERGY 

PART 
61 

LICENSING REQUIREMENTS FOR LANO DISPOSAL 
OF RADIOACTIVE WASTE 

STATEMENTS OF CONSIDERATION 

·52 FR 397 
Published 1/6/87 

10 CFR Part 61 

Technical Position Statement on 
Licensing of Alternative Methods of 
Disposal for Low-Level Radioactive 
Waste 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Notice of Availability. 

SUMMARY: This technical position 
statement identifies and describes 
specific alternative methods of disposal 
currently being considered as 
alternatives to shallow land burial, 
provides general guidance on these 
methods of disposal, and recommends 
procedures that will improve and 
simplify the licensing process. The 
statement provides answers to certain 
tJuest!ons that have arisen regarding the 
applicability of 10 CFR Part 61 to near­
surface disposal of waste, using 
methods that incorporate engineered 
barriers or structures, and other 
alternatives to conventional shallow 
land burial disposal practices. This 
position also identifies a recently 
published NRC contractor.report that 
addresses the applicability of 10 CFR 
Part 61 to a range of generic disposal 
concepts and which provides technical 
BUidance that the staff intends to use for_ 
these concepts. 

As a result of comments received on 
the published draft of this position [51 
FR 7806, March 6, 1936) as well as input 
at workshops and State meetings, the 

. NRC has decided to focus on allernative 
methods that utilize engineering 
material with earthen cover (for 
example, below-ground vaults and 
earth-mounded concrete bunkers). 
Consequently, NRC will expend minimal . 
.resources on above ground vaults and 
mjried.cavities. This p~sition statement 
combined with the above mentioned 
NRC contractor report fulfills the 
requirements of section B(a) of Pub. L. 
99-240. the Low-Level Radioactive 
\/Vaste Policy Amendments Act 
[LLRWPAA) of 1985. 
ADDRESS: Copies of NUREG-1241 may 
be purchased by calling the U.S. 

Government Printing Office on (202) 
275-2060 or 2171 or by writing to the 
Superintendent of Documents, U.S. 
Government Printing Office, ATTN: Ann 
Butler. P.O. Box 37082, Washington, DC 

. 20013-7082. 
FOR FURTHER INFORMATION CONTACT: 
Clayton L. Pittiglio, Jr., Low-Level Waste 
end Uranium Recovery Projects Branch, 
Division of Waste Management, Office 
of Nuclear Material Safety and 
Saieguards, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555. 
Telephone: (301) 427-4i93. 

Dated at Silver Spring, Maryland, this 4th 
day of December 1986. 

For the Nuclear Regulatory Commission. 
Malcolm R. Knapp, 
Branch Chief. Lov/-Le,·el Waste and Uranium 
Recovery Projects Branch,Division o_f Waste 
Management. Office af Nuclear ,\.faterial 
Safety and Safeguards. 

52 FR 1292 
Published 1/12/87 
Effective 2/11/87 

Bankruptcy Filing;.Natificatirm. 
Requi~em~nt~ . ·· 

Part 30 Statements of Consideration 

52 FR 31601 
Published 8/21 /87 
Effective 8/19/87 

Statement of Organization and General 
. Information 

See,Part 1 Statements of Consideration 

52 FR 49362 
"Published 12/31/87 
Effective 2/1/88 

Completeness and Accuracy of 
Information 

See Part 2 Statements of Consideration 

53 FR 4109 
Published 2/12/88 
Effective 2/12/88 

Relocation of NRC Offices-NMSS, 01 
and GPA 

See Part 30 Statements of Consideration 
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53 FR 19240 
Published 5/27/88 
· Effective 7 /26/88 

Retention Periods for Records 

See Part 4 Statements of Consideration 

53 FR 43419 
Published 10/27/88 
Effective 10/27/88 

Relocation of NRC's Public Document 
Room; Other Minor Nomenclature 
Changes 

See Part 1 Statements of Consideration 

54 FR 22578 
Published 5/25/89 
Effective 6/26/89 

10 CFR Part 61 

RIN 31SO-AB89 

Disposal of Radioactive Wastes 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The NRC is amending its 
regulations to require disposal of 
greater-than-Class-C (GTCC) low-level 
radioactive wastes in a deep geologic 
repository unless disposal elsewhere 
has been approved by the Commission. 
The amendments are necessary to 
ensure that GTCC wastes are disposed 
of in a manner that would protect the 
public health and safety and therefore 
obviate the need for altering existing 
classifications of radioactive wastes as 
high-level or low-level. 
EFFECTIVE DATE: The rule will become 
effective on June 26, 1989. 
FOR FURTHER INFORMATION CONTACT: 
W. Clark Prichard, Division of 
Engineering, Office of Nuclear 
Regulatory Research, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555, telephone [301) 492-3684. 
SUPPLEMENTARY INFORMATION: 

Background 

On May 16, 1988, the Nuclear 
Regulatory Commission published in the 
Federal Register (53 FR 17709] proposed 
amendments to Part 61 to require 
geologic repository disposal of greater-
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than-Class-C (GTCC) low level 
radioactive waste (LLW) unless an 
alternative means of disposal was 
approved by the Commission. The 
proposed amendments requiring 
geologic repository disposal, or an 
approved alternative, were aimed at 
insuring that GTCC waste would be 
disposed of in a manner consistent with 
the protection of public health and 
safety. This action was taken in lieu of a 
revision of the definition of high level 
radioactive waste (HL W). In proposing 
the amendments, the Commission 
outlined its rationale for not proceeding 
with a revision of the definition of HLW 
along the lines proposed in the advance 
notice of proposed rulemaking (ANPRM) 
published in February 27, 1987 (51 FR 
5992). 

It is the Commission's view that 
intermediate disposal facilities may 
never be available. In this event, a 
repository would be the only type of 
facility generally capable of providing 
safe disposal for GTCC wastes. At the 
same time, the Commission wishes to 
avoid foreclosing possible use of 
intermediate disposal facilities by the 
Department of Energy (DOE). If DOE 
chooses to develop one or more 
intermediate disposal facilities, the 
Commission anticipates that the 
acceptability of the facilities would be 
evaluated in the light of the particular 
circumstances, considering for example 
the existing performance objectives of 
10 CFR Part 61 and any generally 
applicable environmental radiation 
protection standards that might have 
been established by the U.S. 
Environmental Protection Agency. 
Technical criteria to implement the 
performance objectives and 
environmental standards would be 
developed by the Commission after DOE 
had selected a specific disposal 
technology and decided to pursue · 
development of an intermediate facility. 

The Commission considers that the 
Part 61 amendments would obviate any 
need to reclassify certain GTCC wastes 
as HLW. Many comments on the 
ANPRM advocated classification of all 
GTCC wastes as HLW in order to 
ensure availability of a safe disposal 
"home" for those wastes. These 
amendments achieve the same purpose 
while leaving open the prospect that an 
intermediate disposal facility may prove 
attractive at some time in the future. 

Office of Technology Assessment 
Report 

Following publication of the proposed 
amendments, the Congressional Office 
of Technology Asses!\filent published a 

. report on management of GTCC LLW. 1 

i Its recommendations on disposal of 

1 U.S. CongreH, Office of Technology 
Assessment. An Evaluation of Options for 
Managing Greater than Class C Low Level 
Radioactive Waste, OT A-BP-0-50. October, l!i88. 

2 ibid. pp. 2-3, 

GTCC waste generally support the 
stance taken by the Commission in the 
proposed amendments. 

The OTA report states that "ff a 
decision about the disposal of GTCC 
wastes were required today, a 
conservative approach would be to 
permanently isolate the waste in a deep 
geologic repository, as bas been 
proposed for commercial spent fuel and 
defense HLW." 2 The report goes on to 
acknowledge that further research and 
development could demonstrate the 
acceptability of intermediate disposal 
methods, such as deep-augured holes or 
an intermediate-depth repository. 

The Commission emphasizes that 
these amendments preserve DOE's 
flexibility to pursue either one of these 
alternatives. The OTA report agrees 
with the Commission that the volume of 
GTCC waste is probably not great 
enough to justify a separate facility for 
this waste; costs of geologic repository 
disposal of GTCC waste would be 
comparable to, or lower than, , : 
developing a special disposal facility 
solely for GTCC waste. 

The overall recommendations of the 
.OTA report are that a Federal off-si!e 
interim storage facility for GTCC waste 
'be established, as no permanent 
disposal facility could be available for 
at least 15 to 20 years. Until these 
interim storage facilities become 
operational, the Federal government 
could provide limited access to an 
existing DOE storage facility. Within the 
next year or so, DOE should begin to 
evaluate the impacts on repository 
joperations and performance of 
lemplacing GTCC waste in the 
[repository. ff DOE determines that such 
:impacts are unacceptable, it could then 
,begin to develop an alternative disposal 
!facility. 

;Public Comments 
The Commission received 35 comment 

letters in response to its request for 
jpublic comment. Among the responses 
iwere comments from the Department of 
iEnegy (DOE), the Environmental 
Protection Agency (l.WA), the States of 
Indiana, New York, Pennsylvania, South 
Carolina, Vermont, Michigan, 
Washington, Tennessee, and the 
Midwest Interstate Low Level 
Radioactive Waste Commission. 
Remaining comments came from 
industry, professional, and 
environmental groups, as well as private 
citizens. The following is a summary of 
major comments and Commission 
responses. A detailed analysis of public 
,comments is available at the 
icommission'e Public Docu..'l1ent Room, 
12120 L Street NW., Washington, DC . 
I 

'.(a] Restricting Alternativ·es 

Many comments, including some by 
States and a regional state LLW 
'compact, argued for restricting the 
alternatives to geologic repository 
disposal. These comments were 
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concerned that GTCC waste would be 
disposed of in State or State compact 
operated facilities. NRC was urged to 
"eliminate the option" of disposal in 
State or State compact facilities. by 
limiting alternative dispc.sal methods to 
Federal facilities. 

This concern must be examined in the 
light of the Low Level Radioactive 
Waste Policy Amendments Act of 1985, 
Pub. L ~240, 42 U.S.C. 2021b et seq. 
(LLWPAA) which clarified Federal and 
State responsibilities for radioactive 
waste disposal. States are responsible 
· only for commercial LL W defined as 
"A", "B", or "C" waste by Part 61. All 
HLW, and all GTCC LLW is a Federal 
responsibility. The concerns expressed 
by commenters on this point have 
therefore been addressed, to a large 
extent, by legislation. No health and 
safety concerns have been presented 
that would persuade the Commission to 
require the use of Federal facilities, to 
the exclusion of other facilities licensed 
under the Atomic Energy Act, for the 
disposal of all GTCC. Indeed, the 
LLWPAA appears to recognize the 
continued authority of a State, subject to 
the provisions of its compact, or a 
compact region, to accept GTCC waste 
for disposal, and in the absence of some 
compelling reason the Commission's 
judgment is that this option should be 
preserved. 

(b] Applicability of Standards 

Both EPA and DOE, among other 
commenters, were ·concerned about one 
aspect of possible geologic repository 
disposal of GTCC waste. Should GTCC 
LLW be emplaced in a repository along 
with HLW, these two categories of 
waste would be subject to different 
standards-EPA's HLW standard, and 
EPA's LLW standard. In addition, they 
questioned whether NRC's 10 CFR Part 
60, or 10 CFR Part 61 would apply to 
GTCC waste in a repository. 
Commenters cited the potential for 
confusion in having dual standards 
apply to waste in the same repository. 

The Commission notes that its 
regulations were developed for specific 
types of disposal facilities. Thus, Part 60 
applies to any geologic repository for 
HLW, regardless of what other types of 
radioactive wastes may be disposed oi 
there. Similarly, Part 61 pertains to land 
disposal facilities other than 
repositories. Therefore, only Part 60, and 
not Part 61, would be relevant for 
disposal of GTCC wastes in a HLW 

· repository. 
If GTCC wastes were to be disposed 

of in a deep geologic repository, 
questions might be raised regarding the 
applicability to those wastes of the 
waste form and packaging requirements 
of Part 60. As Part 60 is now structured, 
the retrievability requirement of§ 60.111 
and the implicit requirement for 
packaging to permit safe handling and 
emplacement apply to all wastes, 
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including GTCC wastes, that are 
disposed of in a repository. 
Applicability of the waste package 
containment requirement (300-1,000 
years) is specifically"limited to packages 
containing HLW or spent nuclear fuel. 
Because GTCC wastes would not be 
classified as HL W under these 
amendments, the waste package 
requirements of Part 60 would not 
pertain to GTCC wastes. The 
performance objectives for the 
engineered barrier system (release rate 
of 1 part per 100,000 per year) and for 
overall system performance are stated 
so as to be applicable to all wastes 
emplaced in a repository. The degree to 
which these performance objectives 
would affect GTCC waste form and 
packaging would depend on the specific 
radionuclides present in the GTCC 
wastes and on the physical and 
chemical forms of those wastes. 

For all wastes disposed of in a 
repository, Part 60 now requires: 

(1) waste disposal operations shall be 
conducted in compliance with the 
radiation protection requirements of 
Part 20 of the NRC's regulations 
(§ 60.111(a)), 

(2) the option of waste retrieval shall 
be maintained for a period up to 50 
years after the start of waste 
emplacement operations (§ 60.111(b)), 
and 

(3) "* • • any release of radionuclides 
from the engineered barrier system shall 
be a gradual process which results in 
small fractional releases to the geologic 
setting over long times • • • The release 
rate of any radionuclide from the 
engineered barrier system following the 
containment period shall not exceed one 
part in 100,000 per year of the inventory 
of that radionuclide calculated to be 
present at 1,000 years following 
permanent closure • • *" (§ 60.113). 

Also implicit in Part 60 is a 
requirement that any GTCC wastes 
disposed of in a repository not prevent 
HLW or spent fuel from meeting the 
specific performance objectives for 
those types of wastes. 

These general objectives can be 
achieved in various ways for different 
wastes. For example, containment 
within a durable waste canister might 
be appropriate for short-lived wastes 
(half-lives about 30 years or less), while 
processing of wastes to reduce 
leachability or use of retardant backfill 
materials might be more appropriate for 
longer-lived wastes. The NRC is 
initiating an effort, as contemplated by 
§ 60.135(d) of Part 60, to specify in more 
detail the waste form and packaging 
criteria appropriate for specific types of 
GTCC wastes. The Commission 
anticipates that DOE will develop 
specific waste form and packaging 
alternatives for consideration by the 
NRC in that rulemaking, and the 

Commission would welcome similar 
suggestions from other interested 
parties. 

Previous development of EPA's 
s:andards has addressed types of 
wastes rather than types of disposal 
facilities as in NRC's regulations. Thus, 
it is possible that a repository containing 
both HLW and GTCC LLW would be 
subject to two EPA standards. The NRC 
does not anticipate that this will cause 
significant problems for DOE. since the 
LLW standard has not yet been 
proposed and this situation can be taken 
into account as the standard is 
developed. 

(cj Effects on Repository Program 

There were a number of comments, 
including those of DOE. that expressed 
concern over the possible impacts on the 
geologic repository program of 
emplacement of GTCC waste along with 
HLW in the repository. Specific 
concerns were over the potential for 
additional costs, GTCC waste taking up 
valuable repository space, and the 
burden for DOE of having to include 
GTCC waste in its performance 
assessment of the reppsitory. 

In the Commission's view, these 
concerns do not warrant changes from 
the proposed amendments. First, the 
proposed amendments allow for a range 
of GTCC disposal methods to be used 
by DOE. Under present regulations on 
land disposal of LLW (10 CFR Part 61), 
GTCC waste is specifically identified as 
"not generally acceptable" for near­
surface disposal. Disposal methods for 
GTCC waste must generally be "more 
stringent" than near-surface disposal. 
The proposed amendments to Part 61 
specified that one "more stringent" 
method would be geologic repository 
·disposal. Other methods are not 
specified but are also left open to· DOE, 
subject to Commission approval. The 
proposed amendments were not what 
prevented DOE from routinely using 
near-surface disposal; that is already 
prohibited by 10 CFR Part 61. Thus, 
relevant cost impacts of the 
amendments do not involve a 
comparison between costs of geologic 
repository disposal versus costs of near­
surface disposal. Cost comparisons 
involve geologic repository disposal 
versus other unspecified Commission­
approved "intermediate" methods. 
However, the proposed amendments did 
not require one method to be selected 
over another; either option is permitted. 
DOE would presumably weigh cost 
comparisons along with other factors in 
selecting which disposal method to use. 

Even if geologic repository disposal 
were selected, this type of disposal · 
should not cause an increase in the 
present HLW fee charged nuclear 
utilities-a specific concern raised on 
behalf of industry. Rather, as suggested 
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lby DOE's study of the matter pursuant 
;to section S(b)(3) of the LLWPAA. it is 
likely that a separate fund. similar to the 
HLW Nuclear Waste Fund, would be 
established to provide for payment of 
disposal costs by the generators of 
GTCC wastes, either as an advance fee 
or as a charge upon waste receipt 
(Recommendations for Management of 
Greater-than-Class C Low Level 
Radioactive Waste, U.S. Department of 
Energy. DOE/NE--0077, 1987). The 
Commission anticipates that new 
legislation would be enacted if required 
so that the current situation does not 
represent a major impediment to 
disposal of GTCC wastes. 

The fact that the expected volume of 
GTCC waste is very low was an 
important factor in the CommiBBion's 
·idecision to propose the Part 61 
amendments. Current evidence shows 
that the expected volume of GTCC 
waste is very small relative to volumes 
of HLW and Class A, B, and C LLW. It is 
projected that 2,Q00-4,800 cubic meters 
of commercially-generated GTCC waste 
!will need disposal through the year 

1

2020 s. This amount of waste is smaller 
than the anticipated excavated volume 
of a single emplacement room of a 
Jrepository, and would not present a 
!significant burden on the capacity of the 
:repository to receive HLW. It would not 
1be a significant factor underlying the 
:need for a second repository. 
; Regarding DOE's assessment of the 
:performance of the repository, if DOE 
found that it did pose a major obstacle, 
,these amendments would permit DOE to 
1
choose an acceptable alternative 
idisposal method. 

1

1(dj Relationship to Defense Wastes 

Some comments were concerned with 
i any effects this rulemaking would have 
Ion defense wastes. 
i The proposed amendments apply 

!
solely to commercial GTCC LLW, and 
.have no bearing on facilities for defense 
!LLW. NRC has licensing authority only 
iover commercially generated U..W: it 
[has no licensing authority over defense 
,LLW, including defense LLW that might 
I be analogous to GTCC waste. Because 
1 Part 61, by its terms, would only apply 
, to DOE activities subject to NRC 
! jurisdiction, and NRC jurisdiction is 
j lacking for defense LLW facilities, these 
I efforts would have no effect on defense 
: LL W disposal. 
' In the case of facilities authorized for 
the disposal ofHLW, the Commission 
does have jurisdiction and the 

. Commission's regulations would 
continue to apply. Accordingly, to the 

i extent that DOE disposes of HLW in 
facilities other than geologic 

"U.S. DeparlIJ1enl of Energy estimates. 
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repositories, a license under Part 61 
would be ·required as before. DOE 
would not necessarily be precluded from 
proceeding with such disposal, but as 
has always been the case DOE would 
need to obtain the Commission's 
approval. The NRC staff has been 
working with DOE to develop · 
appropriate classifications for defense 
reprocessing wastes under existing laws 
and regulations. These efforts have led 
to agreement that certain · 
decontaminated salts at Savannah River 
and West Valley, generated incidentally 
in the course of processing, should not 
be classified as HLW. Additional efforts · 
are now underway to review materials 
to be produced at Hanford in projected 
operations, to determine whether the 
disposal thereof is subject to 
Commission licensing. 

{e) Restricting DOE Options for GTCC 
Management 

DOE argued that the proposed 
amendments would limit its statutory 
authority, under the LLWPAA, to 
develop a comprehensive policy for . 
management of GTCC waste. 

The Commission considered the 
proposed rule to be entirely consistent 
with the "comprehensive scheme for 
developing a policy for disposal of 
GTCC wastes" referred to in this 
comment. 'Che proposed rule did not 
constrain DOE's ability to "identify 
disposal options, financing mechanisms, 
and the legislation needed to implement 
them." Nor did the proposed rule require 
disposal of GTCC wastes prior to 
submittal ofDOE's recommendations to 
Congress. The proposed rule only 
recognized that GTCC wastes must be 
disposed of in a facility licensed by the 
NRC-a constraint imposed by the 
LLWPAA 

In DOE's 1987 report to Congress 
regarding management of GTCC wastes 
(DOE/N~77), DOE stated that certain 
regulatory actions were needed before 
DOE could proceed with identification 
of disposal options and costs. One of 
these actions was a decision by NRC 
whether or not to proceed with 
development of a concentration based 
definition of high-level waste. The 
Commission has decided not to develop 
such a definition for the reasons 
previously discussed. Thus, one of the 
regulatory impediments previously 
identified by DOE will be removed by 
this rulemaking. 

{f) Reference to Analyses of Kocher and 
Croff 

In the proposed rule, the Commission 
cited a technical report which had 
recently been published (Kocher, D.C. 
and A.G. Croff, A Proposed 

Classification System for High-Level 
and Other Radioactive Wastes, ORNL/ 
TM-10289, Oak Ridge National 
Laboratory, 1987). The Commission cited 
this report to support its view that 
evalaations of the waste isolation 
capabilities of "intermediate" disposal 
facilities would be so speculative and 
site-specific that such analyses would 
not provide a technically defensible 
basis for classifying wastes as HLW or 
non-HLW. The Commission further 
stated that it could not accept .rn 
alternative classification approach 
presented in that report because that 
approach was based solely on the short­
term storage and handling risks 
associated with the heat and external 
radiation levels generated by a waste 
rather than on the degree of waste 
isolation required following disposal. 
The authors of the cited report (Kocher 
and Croff] commented on the proposed 
rule alleging that the Commission had 
misrepresented the content and 
conclusions of their report. 

As discussed in the detailed analysis 
of public comments, the Commission 
acknowledges that its statements could 
have been misunderstood. The 
Commission's purpose in referring to 
Kocher and Croffs report was solely to 
support its view that the proposal 
presented in the ANPRM. i.e., 
classification of wastes based on 
analyses of the projected performance 
of "intermediate" disposal facilities, 
should not be pursued because of the 
limited development of these facilities 
and because their performance is likely 
to be highly site-specific. The 
Commission continues to believe that 
Kocher and Crofrs report supports this 
view. Other references to Kocher and 
Crofrs work are withdrawn. 

(g) Licensing Under Part 61 

Concerning alternatives to geologic 
repository disposal, some comments 
argued that the licensing of any · 
alternative disposal method should not 
necessarily be under the framework of 
Part 61, as was proposed in § 61.55. This 
would be too restrictive in their view. 

The Commission's regulations for 
licensing of radioactive waste disposal 
consist solely of 10 CFR Part 60, which 
applies to disposal in a geologic 
repository, and 10 CFR Part 61, which 
applies to land disposal other than in a 
geologic repository. A wide variety of 
disposal methods, including all of those 
currently proposed as "intermediate" 
disposal methods, could be licensed 
under Part 61. Thus, the Commission 
does not believe that § 61.55 places any 
unnecessary restrictions on DOE. 

On the contrary, as provided in § 61.1, 
Part 61 establishes procedures, criteria, 
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and terms and conditions with respect 
to "land disposal of radioactive waste". 
In implementing this objective, § 61.3 
requires that the disposal of low-level 
waste at any "land disposal facility" 
must be authorized udner Part 61. 
Section 61.7 notes that additional 
technical criteria might be needed for 
licensing of disposal facilities other than 
"near-surface" disposal. If needed, such 
criteria would be added to Part 61 
before licensing an "intermediate" 
disposal facility. Because "land disposal 
facility" is defined broadly (so as to 
include any facility other. than a geologic 
repository), the reference to licensing 
under Part 61 is proper and in 
conformance with the existing 
regulatory structure. 

{h) Mixed GTCC Waste 

EPA raised the possibility that some 
GTCC wastes would also contain 
hazardous materials subject to RCRA 
(Resource Conservation and Recovery 
Act] regulations. The Commission 
acknowledges this possibility as well as 
the importance of steps to insure that 
"mixed" GTCC wastes are managed 
appropriately. DOE will need to 
consider applicable RCRA requirements 
as well as those arising under the 
Atomic Energy Act. ShoJld RCRA 
requirements associated with GTCC 
waste represent a significant 
impediment to placing a geologic 
repository in service, DOE will slill have 
the option to propose the use of a 
separate facility. 

{i) Limiting· State Responsibility 

A number of comments wanted the 
Commission to promulgate regulations 
making all radioactive waste which is 
hazardous for over 100 years a Federal 
responsibility. Congress clarified 
Federal/State responsibilities for 
radioactive waste in the LLWPAA. 
States are responsible for all 
commercially-generated Class A. B, and 
C LL W. The Federal government is 
responsible for the disposal of HLW and 
defense LLW. ln view of this statutory 
framework, which the Commission 
considers to be compatible with 
protection of public health and safety. 
there would be no basis for any 
Commission action at this time. 

Changes From the Proposed Rule 

Only one change from the proposed 
rule has been made in these final 
amendments. Proposed§ 61.55(a][2J(iv) 
required geologic repository disposal of 
GTCC waste "unless proposals for 
disposal of such waste in a disposal site 
licensed pursuant to this part are 
submitted to the Commission for 
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approval." A comment pointed out that 
the mere submittal of proposals was 
quite different than approval of 
proposals by the Commission. The 
Commission agrees that its intent is 
better expressed by requiring proposals 
to be approved. Accordingly, the 
wording in this section has been 
changed to read "proposals * • * are 
approved by the Commission." 

Final Rule 
Following its review and analysis of 

the public comments, the Commission 
believes that the course of action it had 
proposed-requiring geologic repository 
disposal of GTCC waste, or approved 
alternative-should be adopted. 
Therefore, these final amendments to 
Part 61 deviate little from those 
proposed. By these amendments, the 
Commission is providing DOE with the 
regulatory framework DOE needs to 
proceed with plans for management of 
GTCC waste. The rule identifies one 
approved method of disposal for GTCC 
waste, but allows DOE to plan and 
develop an alternative method if DOE so 
desires, subject to Commission 
approval. It is now up to DOE to 
evaluate its options for GTCC waste 
disposal, and to proceed with GTCC 
disposal. 

In line with the foregoing discussion, 
therefore, the Commission is 
promulgating two changes to its existing 
rules. First, by amending 10 CFR 61.55, it 
would henceforth require all greater­
than-Class-C waste to be disposed of in 
a geologic repository unless an 
alternative proposal is approved by the 
Commission. Second, the jurisdictional 
reach of 10 CFR Part 61 would be 
extended to cover all activities of the 
Department of Energy that may be 
subject to the licensing and regulatory 
authority of the Commission. This is 
intended to reflect the policy of the Low­
Level Radioactive Waste Policy 
Amendments Act, which provides that 
all commercially-generated waste with 
concentrations exceeding Class C limits 
shall be disposed of in a facility licensed 
by the Commission that the Commission 
determines is adequate to protect the 
public health and safety. This change 
would take the form of eliminating the 
more restrictive language regarding the 
Department of Energy that appears in 
§ 61.2. 

Environmental Impact: Categorical 
Exclusion 

The amendments to Part 61 contained 
herein are corrective or of a minor 
nature and do not substantially modify 
existing regulations. Accordingly, under 
10 CFR 51.22(a) and 51.22(c)(2), they are 
eligible for categorical exclusion from 

the preparation of an environmental 
assessment. , 

The first change, pertaining to the 
definition of "person," is corrective in 
that it merely reflects the broader 
jurisdiction of the Commission under the 
Low-Level Radioactive Waste Policy 
Amendments Act. The modification is 
not substantial. 

The second change, pertaining to the 
disposal of greater-than-Class-C 
radioactive wastes in a geologic 
repository, is minor. The existing 
regulations in 10 CFR Part 61 already 
preclude disposal of GTCC in a Part 61 
licensed disposal facility without further 
review and approval. Thie amendment 
does no more than state the 
Commission's conclusion that, in the 
absence of such an approved 
alternative, a geologic repository is the 
only currently authorized facility 
acceptable for GTCC disposal without 
further review by the Commission. It is 
thus a minor change to specify that the 
"more stringent" methods are- to include 
disposal in a repository, where it is also 
expressly provided that, as before, 
proposals for other methods of dispo~al 
may still be submitted to the 
Commission for approval. No 
substantial modification of existing 
regulations is involved. 

Paperwork Reduction Act Statement 
This rule does not contain a new or 

amended information collection 
requirement subject to the Paperwork 
Reduction Act of1960 (44 U.S.C. 3501 et 
seq.). fucisting requirements were 
approved by the Office of Management 
and Budget approval number 3150--0135. 

Regulatory Analysis 
The Commission has prepared a 

regulatory analysis for this final 
regulation. The analysis examines the 
costs and benefits of the alternatives 
considered by the Commission. The 
analysis is available for inspection in 
the NRC Public Document Room, 2120 L 
Street NW., Washington, DC. Single 
copies of the analysis may be obtained 
from W. Clark Prichard, Division of 
Engineering, Office of Nuclear 
Regulatory Research, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555, telephone [301) 492-3884. 

Regulatory Flexibility Act Certification 
In accordance with the Regulatory 

Flexibility Act of 1960 [5 U.S.C. 605[b)l, 
and NRC Size Standards [December 9, 
1965, 50 FR 50241), the Commission 
certifies that this rule will not have a 
significant economic impact on a 
substantial number of small entities. The 
only entity subject to regulation under 
this rule would be the U.S. Department 
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of Energy, which does not fall within the 
scope of the definition of "small 
entities" set forth in the Regulatory 
Flexibility Act. All waste generators. 
some of which might be classified as 
small entities, must pay the costs 
associated with management and 
disposal of the wastes they generate. 
This rule would not affect those costs 
since it preserves all options currently 
available for waste disposal. Only 
DOE's selection of a specific disposal 
technology from the full range of 
alternatives available would potentially 
have an economic impact on small 
entities. 

Backfit Analysis 

The NRC has detennined that the 
backfit rule, 10 CFR 50.109, does not 
apply to this final rule, and therefore, 
that a backfit analysis is not required for 
this final rule, because these 
amendments do not involve any 
provisions which would impose backfits 
as defined in 10 CFR 50.109[a)[1J. 

List of Subjects in 10 CFR Part 61 

Low-level waste, Nuclear materials, 
Penalty, Radioactive waste, Reporting 
and recordkeeping requirements, Waste 
clar;sification, Waste treatment and 
disposal. 

For the reasons set out in the 
preamble and under the authority of the 
Atomic Energy Act of 1954, as amended, 
the Energy Reorganization Act of 1974, 
as amended, and 5 U.S.C. 553, the NRC 
is adopting the following amendments to 
10 CFR Part 61. 

55 FR 10397 
Published 3/21/90. 
Effective 4/20/90 

Preserving the Free Flow of 
Information to the Commission 

See Part 30 Statements of Consideration 

56 FR23360 
Published 5/21/91 
Effective 6/20/91 

Standards for Protection Against 
Radiation 

See Part 20 Statements of Consideration 

56 FR40664 
Published 8/15/91 
Effective 9/16/91 

Revisions to Procedures to Issue 
Orders; Deliberate Misconduct by 
Unlicensed Persons 

See Part 2 Statements of 
Consideration 
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56 FR 61352 
Published 12/3/91 
Effective 6/20/91 

Standards for Protection Against 
Radiation; Correction 

See Part 20 Statements of 
Consideration 

57 FR 55062 
Published 11/24/92 
Effective 12/24/92 

Clarification of Statutory Authority for 
Purposes of Criminal Enforcement 

See Part 11 Statements of Consideration 

58 FR33886 
Published 6/22/93 
Effective 7 /22/93 

requirements for low-level radioactive 
waste [LLW} disposal facilities. These 
amendments clarify that these 
regulations also apply.to the licensing of 
above-ground disposal facilities; replace 
the phrase "quality control program" in 
these regulations with the phrue 
''quality usurance program," tailored to 
LLW disposal; update the Paperwork 
Reduction Act Statement in the 
regulations, and identify the correct 
NRC recipient of copies of the licensee's 
annual reports. The changes are 
intended to simplify LLW disposal 
facility licensmg interactions for NRC, 
the NRC Agreement States, and 
potential applicants for LLW disposal 
licenses. · 
EFFECTIVE DATE: July 22, 1993. 
ADDAESSES:Copies of the regulatory 
analysis, the environmental useasment 
and finding of no significant impact, 
and the comments received on the rule 
may be examined at the NRC Public 
Document Room at 2120 L Street NW. 
(Lower Level), Wuhington, DC. 
FOR FURTHER INFORMATION CONTACT: Mel 
Silberberg, Office of Nuclear Regulatory 
Research, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555; 
telephone (301) 492-3810. 

SUPPI.EIIENTARY INFORMATION: 

Background 
The NRC published a proposed rule 

in the Federal llegiater on<March 6, 
1992, (57 FR 8093-8096) that proposed 
to make four specific change, to 10 CFR 
part 61 (hereafter referred to u "part 
61" or "the regulation"). Part 61 sets out 
licensing requirements, licensing 
procedures, and performance objectives 
for the land disposal of LL W waste. A 
review of part 61 against the backdrop 
of current State and Compact efforts to 
site and develop LLW disposal facilities 
identified the need to modify the 
regulations u follows: (1) Clarify that 10 
CFR part 61 also applies to above-
ground disposal facilities: (2) replace 
the phrase "quality control program" in 
S 61.12(j) with the phrase "quality 
assurance program," tailored to LLW 
disposal; (3) update the Paperwork 
Reduction Act Statement in S 61.8; and 

10 CFR Part 61 (4) identify the correct NRC recipient of 
RIN 315o-AEOO copies of the licensee's annual reports. 

A 3o-dey comment period expired on 
Licensing Requirements for Land April 6, 1992. Comments were received 
Disposal of Radioactive Wastes from six respondents. 

AGENCY: Nuclear Regulatory Summuy and .Analyab of Public 
Commission. Commenta 
ACTION: Final rule. Two of the letters came from States, 
---------·-----· one from a citizens group, one from an 
SUMMARY: The Nuclear Regulatory environmental consulting company, one 
Commission (NRC) ls amending its from a LLW facility developer, and one 
regulations containing licensing from a private citizen. Three of the 
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respondents provided no actual 
comments but only wrote to indicate 
their aupport for the proposed 
rulemaking. Two of the actual 
commentera, the State of lllinois and the 
consulting company, objected to certain 
provision, of the proposed rule and 
provided comments on those 
provi1lons. The objections raised by 
these two commenten focused on the 
change.whlchclarifies that part 61 also. 
applies to above-ground LLW disposal 
facilities. The developer commented on 
a part of the rule that wu not being .. 
revised. One of the commenters raised 
a concern about shallow land burial that 
was not· germane to this rulemaklng. 

Issue: Abandonment of the Systems 
Approach . 

The State of Illinois and the 
consulting company expressed concern 
that the proposed amendments to clarify 
the applicability of part 61 to above­
ground dioposal amounted to more then 
simple clarification. These two 
commenters took the view that the 
proposed amendments constituted a 
significant change in, or even . 
abandonment of, the regulatory concept 
~et was the foundation of part 61 and 
referred to u the "systems approach." 
The consulting company stated that two 
of the basic concepts of the systems 
approach in part 61 were that "the site 
should make a significant contribution 
to the long-term isolation of the wastes," 
and "aa reliance on the long-term 
performance of engineered features 
decreases over time, reliance on the site 
must increase over time ln order to 
compensate." The same commenter 
stated that the site would play a 
significantly less important role in 
assuring the long-term isolation of the 
waste for above-ground disposal 
facilities without soil covers then it 
would for disposal facilities built into 
the ground with soil covers. The 
commenter stated that there would have 
to be overwheµning reliance on the 
above-ground engineered structures not 
only te1 contain the· wastes over the short 
term, .but to provide long-term isolation 
as well. The commentera argued that 
this situation ls an abandonment by 
NRC of the system approach to LLW 
disposal. 

Response 
The systems approach to safe disposal 

ofLLW wu and still is the foundation 
of licensing under part 61, The NRC is 
not abandoning that regulatory concept 
in the process of clarifying that part 61 
can be used to license above-ground 
disposal facilities. In pursuing the 
concept of the systems approach during 
the development of part 61, NRC 
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assumed that for LLW disposalfac;:llities 
to meet the performance objectives in 
subpart C. theie would have to be an 
integrated performance of all of the 
disposal system components (i.e. the . 
site, the waste form, the engineering .or 
facility design, the operation, and the 
closure of the facility). Each component 
of the disposal system would make 
some particular contribution to the . . 
containment or isolation of the waste, 
albeit dependent upon the particular 
design. As an integrated system. the · 
components would work with each 
other to.protect the public health and 
safety. This assumption applies to any 
LLW disposalfacility, whether it is in 
the ground or above-ground. As noted in 
the Statement of Considerations for the 
proposed rule;. technical criteria, 
analogous to those presently in 10 CFR 
part 61 but specific to above-ground . 
disposal, do not exist. Nor is the NRC 
providing either technical criteria or · 
guidance for above-ground disposal 
designs in th.1- rulemaking. It is 
expected that should NRC receive ail 
applicati~n for above-ground disposal, 
criteria will be developed on a case-by-· · 
case basis. . 

In any case, whether an LLW facility 
is in the ground or above ground;it will 
have to meet the part 61 performance 
objectives to be licensed for LLW . 
disposal, and performance assessments 
will evaluate the interactions of the site, 
design, etc., to determine if they will 
result in a safe facility. 

Issue: NRC Promotion of an Unproven 
and Questionably Safe Disposal 
Technology 

The public health and safety 
implications of the proposed action 
were also a major concern to the 
consulting·company. That commenter 
objected to. the proposed rule on the 
grounds that the NRC could not ensure 
that the public health and safety would 
be· protected because the Agency had 
not .evaluated the safety of an above­
ground disposal facility over the 500 
years during which·there would be a 
radiological hazard at such a facility. 
The commE1nter also /lllserted that the 
NRC had not demonstrated through the 
proposed rule that an overall disposal. 
system of such a design could, with 
reasonable assurance, meet the 
performance objectives of subpart C. as 
such a facility woul.d be required to do 
before an LLW license could be granted. 
In addition, the commenter stated that 
above-ground di~posal technology was 
not specifically evaluated in the 
Environmental Impact Statement (EIS) 
for the existing part 61 and noted that 
no additional assessment was offered as 
part of the proposed rulemaking. From 

this commenter's perspective, by 
proposing the changes to authorize the 
use of above-ground disposal, NRC ls 
promoting an unproven and 
questionably safe disposal technology. 

Responsa 
The structure of part 61 la that all 

land disposal facilities must meet the 
performance objectives of aubpart C. 
The subpart C performance objectives 
are the safety objectives, intended to 
protect the general population from 
releases of radioactivity, to protect 
individuals from inadvertent intrusion, 
and to protect individuah during 
facility operations. The llamae 
application for any LLW land disposal 
facility must demomtrate compliance 
with these objectives. If NRC received a 
license application for an aboveground 
facility, NRC would perform a safety 
evaluation as a neceuary part of the 
licensing process to determine if the 
required performance objectives would 
be fulfilled. NRC'a analysis and 
evaluation for such a facility would be 
based on site-specific information end 
data obtained during th.e licensing 
process to assess compliance with the 
performance objl!ctlves. Additionally, in 
accordance with 10 CFR 51.BO(a), the 
NRC will prepare an EIS for the facility 
as it is required to do for any LLW 
disposal facility license l.asued under 10 · 
CFRpart61,· 

Issue: !Ack of Technical Requirements 
for Above-Ground Disposal-More 
Complicated Licensing Process 

The two commenters who objected to 
the proposed rule also objected because 
it did not contain technical 
requirements for above-ground disposal. 
Part 61 contains detailed technical 
requirements specifically for near­
surface disposal facilities but no 
equivalent technical requirements for 
above-ground facilities 11N present in 
the existing part 61, nor were any 
proposed tniough the rulemaking. The 
commenters maintain that it ia not 
desirable to promulgate a rule extending 
the applicability of Part 61 to above­
ground disposal facilities without 
app~priate technical guidance. 

The consulting company also objected 
to the proposed rule because the 
commenter believes that NRC's 
intentions to develop technical 
requirements after an application is 
received would increase uncertainty 
and complicate, rather than simplify, 
the licensing process. The commenter 
stated that developing the requirements 
at the same time a license application is 
under n1view would expose the license 
n1view to undesired debate about the 
adequacy of the regulations and the 
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manner in which they were developed. 
The commenter argued that NRC should 
develop the technical requirement. for 
above-ground disposal now, as part of 
this rulemaking. 

RespanS6 
The NRC continue, to support its 

earlier decision not to iBBUe technical 
criteria for above-ground disposal with 
this rulemaking. While some States have 
considered above-ground disposal, no 
State has actually decided to build such 
a facility. Thus, NRC may not even 
receive an application to license an 
above-ground facility. Then1fore, NRC 
believes that it ill a more efficient use of 
NRC resources to develop technical 
criteria when there are actual plans for 
an above-ground facility rather than 
speculate at this time as to how such a 
facility might be designed. 

Altliough the decision to defer 
development of the technical criteria for 
an above-ground disposal facility will 
introduce some uncertainty into the 
licensing process, the Commission does 
not believe that this deferral will 
substantially interfere with the 
development of a license application for 
such a facility or the NRC review of 
such a license application. As noted 
previously, the performance objectives 
of subpart C must still be met, and 
furthermore, the near-surface disposal 
requirements currently in S 61.50, 
§ 61.51, and S 61.52 may·be useful to a 
potential license applicant in preparing 
a license application for an above­
ground disposal facility. 

Issue: Increased Regulatory Uncertainty 
for Above-Ground Disposal 

The consulting company expressed 
concern that if an Agreement State 
receives an application for above­
ground disposal and NRC has not 
developed tech.¢cal requirements, the 
Agreement State will have to develop its 
own technical requirements which 
could be different from those developed 

. by another Agreement State or by the 
NRC. The commenter's view is that the 
differences in requirements could raise 
issues that would ultimately have to be 
resolved by NRC or by the courts. 

Response 
NRC recognizes that different States 

and the NRC might utilize different 
technical criteria appropriate to the 
particular design proposed to them. The 
NRC will provide assistance to the 
extent practical to facilitate States' 
efforts in developing and utilizing 
criteria. In any case, u noted previously 
by the Commission, the performance 
objectives of subpart C must still be met. 
Any differences in technical approaches 
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should not give rise to proceedings 
before NRC or the Courts. 

Issue: UW licensing on an Ad Hoc 
Basis 

According to one of the commenters.­
the propoaed changes which include 
facility review and criteria development 
on a case-by-case basis, raise the specter 
of above-ground disposal facilities that 
are designed, licensed, constructed, 
operated, and closed, on an ad hoc 
basis. The commenter believea such 
licensing would be a retreat to the 
method of licensing used before the 
promulgation of part 61. 

Response 
The NRC does not believe that the 

term "ad hoc" accurately describes the 
licensing decisiona it will make on 
above-ground disposal. NRC baa dealt 
with and will continue to deal with 
many specific licensing issuea on a case­
by-case basia. However, since the 
promulgation of part 61, the licensing 
process for.LLW disposal 15 directed at 
attaining reasonable 88Surance that the 
licensed facility will·meet the 
performance objectives of subpart C. 
Granted there will likely be new and 
different issues associated with 
licensing an above-ground facility, but 
NRC will deal with these issu11s aa it has 
in the past, making 11ure that adequate 
conservatism bu been incorporated in 
the design or the siting of the facility to 
enslll'8 the public safety. 

Issue: Not Disposal but Long-Tenn 
Storage 

One of the commenters objected to the 
concept of above-ground disposal as 
nothing mor:e than a 500-year hold-for­
decay, storage facility. The commenter 
notes that long-term storage ofLLW is 
inconsistent with Commission policy. 
The commenter urged NRC to make a 
clear case that an above-ground disposal 
facility without an earthen cover is 
substantially different from a 500-year 
storage facility. 

Response 
The NRC would not treat an above­

ground disposal facility u a storage 
facility. A performance assessment 
would need to demonstrate long-term 
performance and stability as required by 
part 61. The facility would be licensed 
as a permanent disposal facility and 
would be evaluated for compliance with 
the Performance Objectives in subpart 
c. 
Issue: Lack of Public Role in the 
Regulatory Proceu 

Another issue raised was that the 
approach NRC intends to use to license 

above-ground disposal will not ensure 
adequate opportunity for public 
involvement in the regulatory process. 
The commenter noted that in the 
proposed rule NRC apeclfied its intent 
to develop technical requirements for 
above-ground d.l.apolal facilities after an 
appli~tion is ~ived and on a cue-by· 
case bail.a. The commenter usumed that 
such an approach would not afford the 
public the opportunity to be actively 
involved in the development and review 
of such niquirements. 

Response 
There has been opportunity for public 

participation in the establishment of the 
performance objectives in subpart C. 
which were established by rulemaking. 
In addition, there will be opportunity 
for the public to be involved in the 
regulatory process related to licensing 
an above-ground disposal facility. A. 
discussed previously, the technical 
review criteria for an above-ground 
disposal facility will be developed on a 
case specific basis after a license 
application is received for such a 
facility. On a case specific basis the 
Commission will determine what 
mechanism to use to establish the 
technical niquirements for the facility 
license and the method for involving the 
public in the development of such 
requirements. In similar situations 
where the technical criteria for licensing 
has not been established by rule, the 
Commission h&11 provided an 
op·portunlty for parties to the hearing on 
the license application for the facility, 
the opportunity to comment on the 
licensing criteria. This occurred in the 
Envirocare license application for a 
specialized high-volume, low-activity 
thorium and uranium waste disposal 
facility (56 FR 2959) 1991 and in the 
Louisiana Energy Services license 
application for the design, construction, 
and operations of unique uranium · 
enrichment facilities. (56 FR 23310) 
1991, 

Participation by a member of the 
public in the licensing process is 
described in NUREG-1274 including 
procedures for compliance with 10 CFR 
part 2, NRC's "Rules of Practice for 
Domestic Ucensing Proceedings and 
Issuance of Orders." Federal R.egiater 
Notices (FRN) are published when an 
application is tendered, when an 
application is detennined'to be 
acceptable for docketing, when the Draft 
Safety Evaluation Report (OSER) and 
Draft Environmental Impact Statement 
(EIS) are completed, and when publlc 
hearings are scheduled. NRC will also 
publish a Notice of Intent to issue a 
license and a Notice of Issuance. The 
public, States, tribes, and local 
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governments can petition to participate 
in the licensing procen and can request 
hearings to provide. further involvement 

Issue: Shallow Land Burial Facilities 
Could be Considered Geologic 
Repositories 

The developer comm(lnted that the 
secondsentence of the definition "land 
disposal facility" which reads, "For 
purposes of this chapter, a geologic 
repository as defined in part 60 is DO\ 
considered a land disposal facility" 
might be construed to preclude shallow 
land burial as a permissible method for 
LLW disposal. The commenter noted 
that while the exclusion of geologic 
repositories I.a supposed to.decouple 
LLW fad~ties from deep geologic 
facilities for high-level waste (HLW) · 
disposal, the definition· of geologic 
repository in part 60 (NRC's HLW 
disposal regulations) is very general, 
and that a "shallow land burial facility" 
for LLW could be considered a geologic 
repository under the part 60 definition. 

Response 
NRC ataff believes that this comment 

reflects a misunderstanding regarding 
NRC's proposed changes to the 
definition of'~land disposal facility," 
and it addresses an issue which is 
outside of the intended scope of the 
rulemaking. From the developer's 
comments, it could be that the 
developer incorrectly believed that the 
second oentence of the definition was 
being added, or at least changed, as part 
of NRC's proposed revision to part 61, 
However, neither was the case. The 
language Identified in this comment is 
already part of the definition. of "land 
disposal facility" in part 61 and has 
been since the original rule was 
promulgated in 1982. For purposes of 
presenting the entire definition as it 
would appear when the 1'9visions were . 
promtJlgated, the NRC staff included the 
second sentence in what was referred to 
as the proposed definition for "land 
disposal facility" for the proposed 
rulemaking. Even though NRC was not 
proposing to add or change that 

· sentence, NRC staff considered the 
developer's comment to determl~e if the 
wording of the second sentence could 
be used to exclude typical shallow land 
burial as an acceptabfe design for 
disposal ofLLW. 

The staff does not believe that there 
should be any difficulty in 
differentiating between a geologic 
repository that is licensed under the 
requirements of part 60 for disposal of 
HLW and a land disposal facility 
licensed under the requirements of part 
61 for disposal ofLLW. The definition 
of a geologic repository must be read 
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within the context of the purpose and 
scope of 10 CFR 60.1. This section 
applies to a geologic x:epoaitory that is 
only licensed to tne U.S. Department of 
Energy (DOE) in acc.ordance with the 
Nuclear Waste Policy Act of 1982. 
Moreover, §.60.1 spedfti:ally states that 
part 80°doe1 not apply to any activity 
licensed under anotlier part of this 
chapter." Therefore, a shallow land 
burial facility licensed under part 61 
would not come within the scope of 
§ 60.1, but Instead would fit within the 
scope of part 61. The staff concludes 
that no change ls required to the second 
sentence in the definition for "land 
disposal facility" in part 61 to address 
the developer's commenl 

Based on the analysis of public 
comments and further staff review, the 
staff has prepared this final rule. As 
described below, there are some 
editorial differences between the 
proposed definition for "land disposal 
facility" and the definition to be 
promulgated in the final rule. 
Discussion of the Revisions 

I. Amend the definition of "land 
disposal facility" in S 61.2 to clarify that 
the term refers to LLW disposal facilities 
which are on or protrude through the 
earth's surface and do not have an 
earthen cover, in addition to those that 
are in the ground and have an earthen . 
cover. The purpose of this change ls to 
clarify the regulatory applicability of 
pert 61 to the licensing of ~·above­
ground" disposal designs like the 
"above-ground vault," in particular, and 
the applicability of the performance 
oblectives of pert 61 'to these designs. · 

The definifion of "land disposal 
facility" offered in the proposed rule 
read "land disposal facility" means the 
lend, buildings, and equipment which 
are intended to be used for the disposal 
of radioactive wastes on the surface or 
into the subsurface of the lend. For 
purposes of this Chapter, a 'geologic 
repository' es defined in pert 60 ls not 
considered a 'land disposal facilit)"." 

For the final rule, the wording of the 
definition of "land disposal facility" hes 
been modified slightly from the 
language of the proposed definition in 
order to better clarify that pert 61 can be 
. used by NRC to license above-ground 
LLW disposal facilities. The final 
definition of land disposal reads "lend 
disposal facility means the land, 
buildings and structures, and equipment 
which are intended to be used for the 
disposal of radioactive wastes. For 
purposes of this Chapter, a "geologic . 
repository" as defined in pert 60 is not 
considered a "land disposal facility." In 
the final definition, the words "on the 
surface or into the subsurface of the 

land" have been deleted to eliminate 
confusion r,gardlng the kinda of 
faclliUea to which µiese term.a apply. 
The word "structwes" hu been added 
since that term better describea the 
types of engineered features likely to be 
constructed at an above-ground LLW 
disposal facility. The CommfBBlon 
believes the final definition.ii not a 
substantive change but a modiftcatiQJl to 
simplify the definition so thaUt ls easier 
to understand. · 

At thia time, the NRC la not issuing 
specific technical criteria for above­
ground disposal facilities that are 
analogous to the near-surface disposal 
requirements of SS 61.50(a), 61.51(a), 
ana 61.52(a) of subpart D because of the 
special technical characteristics of 
above-ground disposal facilities. Only 
those portions of the regulation that 
apply generically to "land disposal 
facilities" are directly applicable to the 
licensing of above-ground disposal 
facilities. Specifically, this means that 
the overall performance objt!ctfvea of 
subpart C will apply Jo above-ground 
disposal facilities, as well as tlie part 61 
administrative and procedural 
requirements, the environmental 
monitoring requirements, the financial 
assurance requirements, the waste 
transfer and manifest requirements, and 
the general institutional requirements. 

·Establishing the applicabllity of the 
subpart C performance obJtictives to 
abo~e-ground disposal ls particularly 
importanl Any applicant for a license 
for an above-ground disposal facility 

· under part 61 will have to demonstrate 
to the NRC that the proposed facility . 
can meet the same safety requirements 
and dose limits that apply to any LLW 
disposal facility that lias an earthen· 
cover. The demonstration of compliance 
will have to addreBS the unique features 
of the above-ground design, the special 
technical considerations associated with 
those features, their potential health and 
safety consequences, and reconcile .them 
with the subpart C performance , 
oblectives. · · . · 

tven though some of the requirements 
in subpart D are only applicable to near­
surface disposal, the Commission still 
believes they would be useful to a. 
prospective license applicant as 
guidance for planning an above-ground 
facility and to the NRC or Agreement 
States in the development oltecbnical 
requirements for such facilities. 

To provide further clarification 
· regarding the applicability of part 61 to 
the licensing of.above-ground disposal 
facilities, NRC also is amending the 
"Disposal Facility".discusslon in the 
Concepts Section-61.7. The change to 
S 6U(e)(l) clarifies the distinction 

· made by the NRC between near-surface 
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disposal and above-ground disposal, to 
emphasize that near-surface Ll.W · 
disposal facilities built partially or 
totally above-grade have protective 
earthen coven, while 1lmllar facilities 
constructed without earthen covers are 
considered to be "above-ground 
disposal facilities." 

NRC ls not providing either technical 
criteria or guidance for above-ground 
disposal designs with these 
amendments. It i1 expected that, should 
NRC receive an application for above­
ground disposal, criteria will be 
develo~d on a cue-b:r,-case basis. 

ll. Replace the term 'quality control 
program" in S 61.tZ(j) with the term 
"quality assurance program, tailored to 
LLW disposal:" The purpose of this 
change is to clarify what steps an 
applicant for an LLW disposal facility 
license must take in order to assure that 
the facility will perform as intended, 
and also to ast!IU18 that the necessary 
records and documentation are available 
for evaluation and performance 
assessment by NRC or an Agreement 
State at the time of license submittal. 
Quality assurance ls a broad term that 
encompasses quality control and also 
includes managerial controls and audits. 

m. Revise S 61.8 to indicate that the 
NRC requested and obtained 0MB 
approval for the information coliectlon 
requirements in part 61. Under the 0MB 
guidelines that were in effect when the ·. 
original part 61 was issued, 0MB 
approval of the part 61 information 
collection requirements was not 
necessary because the regulation was 
expected to affect less than 10 licensees. 
Subsequently the 0MB guidelines 
changed, and part 61 was no longer 
exempt from the 0MB approval 
requirement. Accordingly, NRC 
submitted pert.61 for 0MB review end 
obtained the 0MB clearance that is 
required by the Paperwork Reduction 
Act. The purpose of this change ls to 
update§ 61.8 to correctly reflect this 
approval. 
· IV. Revise S 61.80(1)(1) to identify the 

correct NRC headquarters recipient of 
copies of the annual report. 
Issue of Compatibility for ~ent 
States · 

. Under existing NRC policy and 
guidelines, two of the changes adopted 
in this rulemeklng w:ould be matters of 
compatibility for the NRC Agreement 
States. The change to the definition of 
. land disposal facility in S 61.2 ls a 
matter ofDivfsion I compatibility, and 
the "QC" to "QA" change in § 61.120) 
is a matter of Division ll compatibility. 
This means that those Agreement States 
that have assumed NRC'i regulatory 

. authority for the disposal-of LLW under 

--1 

I 
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Room, 2120 L Street NW. (Lower Level), 
Washington, DC. Single copies of the 
environmental asaeasment and the 
finding ofno significant impact ue 
available from Mark Halafield, Office of 
Nuclear Regulatory Reaearcb, U.S. 
Nuclear Regulatory Comml811ion., 
Washington, DC 20555, telephone {301) 
492-3877. 

section 274 ofthe_Atomlc Energy Act 
{AEA) of 1954, u amended, normally 
would be required to incorporate the 
new definition of "land disposal 
facility" es&entially verbatim directly 
into their State regulations for LLW 
disposal. However, States who have 
already selected a disposal technology 
and adopted a more narrow regulatory 
definition of "land disposal facilit}"' to 
reflect that selected technology, will not . Paperwork Reduction Act Statement 
be required to amend their regulatory Thia final rule does not contain a new 
definition to conform to thineviaion, or amended information collection 
provided the selected technology falls requirement subject to the Paperwork 
within the scope of 10 CFR part 61 and Reduction Act of 1980 {44 U.S.C. 3501 
the definition is not inconsistent with et oeq.). Existing requirements were 
the NRC definition. approved by the Office of Management 

The incorporation of the Division II and Budget, approval number 3150-
change is also required; however, the 0135. 
Agreement States have more flexibility llegulatory Analysis 
than for the Division I change. For the 
Division II change, the language adopted The Commission has prepared a 
need not be identical to the NRC regulatory analysis on this final 
regulatioil11, but the effect cannot be less regulation. The analysis examines the 
stringent. alternatives considered by the 

Based on the existing guidelines, the Commission and explains the decision 
changes would have to be incorporated to revise part 61. The analysis is 
within 3 years after this final rule is available for inspection in the NRC 
issued. . Public Document Room, 2120 L Street 
Finding of No Significant NW. (Lower Level), Washington, DC. 
Environmental lmn.act: Availability Single copies of the analysis may be 

r- obtained from Mark Haisfield, (301) 
The Commission h&11 determined 492-3877. 

under the National Environmental 
Policy Act of 1969 &11 amended, and the Regulatory Flmbility Certification 
Commission's regulation, in subpart A A5 required by the ~latory 
of 10 CFR part 51, that this rule is not Flexibility Act of 1980, 5 U.S.C. 605(b), 
a major Federal action significantly· the Commission certifies that this rule 
affecting the quality of the human does not have a significant economic 
environment and, therefore, an impact on a substantial number of small 
environmental impact atatement is not entities. The changes made to part 61 in 
required. Three of the proposed this rule will only affect those entitles 
changes-the "quality control" to that decide to apply for a license to 
"quality assurance" change in § 61.12(j), build and operate an LLW disposal 
the update of the Paperwork Reduction facility. In the Low-Level Radioactive 
Act Statement in§ 61.8, and the Waste Policy Act of 1980 (U.RWPA) 
correction of the organizational and the Low-Level Radioactive Waste 
inconsistency in § 61.80(i)(l) are the Polley Amendments Act of 1985 
types of actions described in categorical (LLRWPAA), Congress mandated that 
exclusion § 51.22(c)(2). As such they are the individual States or groups of States 
.considered by the Commission to be called compacts should provide the 
corrective and nonsubstantive in nature LLW disposal capacity for the LLW 
and will not have an impact on the generated within each of their borders. 
environment; The remaining changes, Thus the licensees for LLW disposal . 
which clarify the applicability of part 61 facilities will either be States or private 
to the lfcensing of above-ground LLW operators which are not small entities 
disposal, also will not have an impact under the size standards established by 
on the environment in that these the Nuclear Regulatory Commission on 
amendments do not change the required November 6, 1991 (56 FR 56671). In 

that a ba~t analysis ls not required for 
this final rule because these · 
amendments do not involve any 
provision, which would impose backfits 
as defined l.n 10 CFR 50.109(a)(l). 

List ofSubjactl In 10 en. Part 81 
Criminal penalty, Low-level waste, 

Nuclear materials, Reporting and · 
recordkeeping requirements, Waste 
. treatment and disposal. 

For the reasons set out in the 
preamble and under the authority of the 

. Atomic Energy Act of 1954, as amended, 
the Energy Reorganization Act of 197 4, 
as amended and 5 U.S.C. 552 and 553, 
the NRC ls adopting the following 
amendments to 10 CFR part 61. 

58 FR 52406 
Published 10/8/93 
Effective 11/8/93 

Whistleblower Protection for 
Employees of NRG-Licensed Activities 

See Part 19 Statements of Consideration 

58 FR 54646 
Published 10/22/93 

Whistleblower Protection for 
Employees of NRG-Licensed Activities: 
Correction 

See Part 19 Statements of Consideration 

58FR 67657 
Published 12/22/93 
Effective 1 /1 /94 

Standards for Protection Against 
Radiation; Removal of Expired Material 

See Part 20 Statements of Consideration 

60 FR 15649 
Published 3/27 /95 
Effective 3/1 /98 level of overall perfonnance for LLW addition, this rule will not have a 

disposal facilities. Furthermore, any significant economic impact because the 
environmental impact of operating such changes to part 61 are clarifying in Low-Level Waste Shipment Manifest 

Information and Reporting 
a facility will be addressed es a part of nature, and only a a.mall number of 
the licensing action for that specific licensees are likely to be affected. 
facility under 10 CFR part 51. The 
environmental useasment and finding Backlit Analysis 

See Part 20 Statements of Consideration 

of no significant impact on which this The NRC has determined that the 
determination is based ani available for backfit rule, 10 CFR 50.109, does not 
inspection at the NRC Public Document apply to this final rule, and therefore. 

61-SC-10 



PART 61 • STATEMENTS OF CONSIDERATION 

60FR24549 
Published 5/9/95 
Effective 5/9/95 

Changes to NRG Addresses and 
Telephone Numbers 

See Part 2 Statements of Consideration 

61 FR 6762 
Published 2/22/96 
Effective 4/22/96 

Employee Protection Policies; Minor 
Amendments 

See Part 19 Statements of Consideration 

!i1 FR 24669 
Published 5/16/96 
Effective 6/17/96 

Termination or Ttansfer of Licensed 
Activities: Recordkeeping 
Requirements 

See Part 20 Statements of Consideration 
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.54FR5409 
Published 2/3/89 
Effective 3/6/89 

10 CFR Part 62 

Criteria and Procedures for 
Emergency Access to Non-Federal 
and Regional Low-Level Waste 
Disposal Facillties 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission (NRC) is issuing this rule to 
establish criteria and procedures for . 
fulfilling its responsibilities associated 
with acting on requests by low-level 
radioactive waste generators, or State 
officials on behalf of those generators, 
for emergency access to operating, non­
Federal or regional, lowalevel 
radioactive waste disposal facilities. 
under section 6 of the Low-Level 
Radioactive Waste Policy Amendments 
Act of 1985. Grants of emergency access 
may be necessary-if a generator of low­
level radioactive waste is denied accesi; 
to operating low-level radioactive waste 
disposal facilities and the lack of this 
access results in a serious and 
immediate threat to the public health 
and safety or the common defense and 
security. 
EFFECTIVE DATE: March 6, 1989. 
ADDRESS: Copies of comments received 
on the proposed rule and the· regulatory 
analysis may be examined at the NRC 
Public Document Room, 2120 L Street 
NW., Washington, DC 20555; 
FOR FURTHER INFORMATION CONTACT:, · 
Janet Lambert, Division of Engineering, · 
Office of Research, U.S; Nuclear .. · • 
Regulatory Commission, Washington, 
DC 20555, telephone.(301) 492-3857. . 
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SUPPLEMENTARY INFORMATION: 
I. Introduction and Background 
II. Legislative Requirements 
Ill. Legislative History 
IV. NRC Approach 
V. Assumptions 
VI. The Final Rule 
VII. Rationale for Criteria 
VIII. Terms and Conditions for Emergency 

Access Disposal 
IX. Analysis of Public Comments 
X. Finding of No Significant Enviro~ental 

Impact: Availability 
XI. Paperwork Reduction Act Statement 
XII. Regulatory Analysis 
XIII. Regulatory Flexibility Certification 
XIV. Backfit Statement 
XV. List of Subjects 

I. Introduction and Background 
On December 15, 1987, NRC published 

in the Federal Register (52 FR 47587) a 
proposed new Part 62 to 10 CFR in order 
to implement its emergency access 
responsibilities under section 6 of the 
Low-Level Radioactive Waste Policy 
.Amendments Act of 1985 (Pub. L. 99-240, 
January 15, 1986), "the Act." The 
proposed Part 62 set forth the criteria 
and procedures that the Commission· 
intended to use to determine if 
emergency access to non-Federal and 
regional low-level waste (LLW) disposal 
facilities should be granted. The public 
comment period for the proposed rule 
expired on February 12, 1988, The NRC 
received twenty-one (21) comment 
letters from ten concerned citizens and 
environmental groups, six State 
governments, two LLW compact 
Commissions, two industries end one 
nuclear information service. 

The Act directs the States to develop 
their own low-level radioactive waste· 
(LLW) disposal facilities or to form 
Compacts and cooperate in the 
development of regional LLW disposal· 
facilities so that the new facilities will·· 
be available by January 1, 1993. The Act. 
establishes procedures and milestones· 
for the selection and development of the 
LLW disposal facilities. The Act also 
establishes a system of incentives for 
meeting the milestones, and penalties 
for failing to meet them, which is 
intended to ensure steady progress . 
toward new facility development. 

The major incentive offered by the 
Act is that the States and regional 
Compacts that meet the milestones will 
be allowed to continue to use the 
existing disposal facilities until their 
own facilities ere available, which is to· · 
be no later then January 1, 1993. If 
unsited States or Compact regions fail to, 
meet" key milestones in the Act, the· 
States or Compact Commissions with 
operating non-Federal or regional LLW 
disposal facilities are authorized to 
demand additional fees for wastes 

accepted for disposal, end ultimately .to · 
deny the LLW generators in the 
delinquent State or Compact region 
further access to their facilities. 

information and certifications that NRC 
requires to make its determination. 

Section 6 of the Act provides that the 
Nuclear Regulatory Commission (NRC) 
can determine to grant a generator 
"emergency access" to non-Federal or 
regional low-level radioactive waste 
(LLW) disposal facilities if access to 
those facilities has been denied and 
access is necessary in order to. eliminate 
an immediate and serious threat to the 
public health and safety or the common 
defense and security. The Act also 
requires that NRC determine whether 
the threat can be mitigated by any 
alternative consistent with the public 
health and safety, including ceasing the 
activities that generate the waste. NRC 
must be able, with the information 
provided by the requester, to make both 
determinations prior to granting 
emergency access. The purpose of this 
regulation is to set forth the criteria and 
procedures that will be used by the 
Commission to determine if emergency · 
access to a LLW facility should be 
granted. . 

n. Legislative Requirements 

In addition to directing the NRC to 
grant emergency access as discussed in · 
the Background section, the Act further 
directs NRC to designate the operating 
LLW disposal facility or facilities where: 
the waste will be sent for disposal if ·, · 
NRC determines that the circumstances 
Warrant B grant of emergency access. 
NRC is required to notify the Governor 
(or chief executive officer) of the State 
in which the waste was generated that 
emergency access has been granted, and 
to notify the State and Compact which '.' 
will be receiving the waste that · -· 
emergency access to their U.W di,sposel 
facility is required. The Act limits NRC 
to 45 days from the time a request is 
received to determine whether 
emergency access will be granted and to 
designate the receiving facility. 
. The Act provides that NRC can grant ·, 
emergency access for a period not to 
exceed 180 days per request. To ensure · 
that emergency access is not abused, the· 
Act allows that only one extension of 
emergency access, not to exceed 180 
days. is to be granted per request. An 
extension can be approved only if the 
LL W generator who was originally 
granted emergency access and the State 
in which the LLW was generated have 
diligently, though unsuccessfully, acted.,; 
during the period of the initial grant to 
eliminate the need for emergency 
access. 

The Act also provide·s that requests . 
for emergency access shall .contai~ all 

·s2-sc-2 

''Temporary emergency access" to 
non-Federal or regional LLW disposal 
facilities may be granted at the 
Commission's discretion because of a 
serious and immediate threat to the 
public health and safety or the common 
defense end security, pending a 
Commission determination as to 
whether the threat could be mitigated by 
suitable alternatives. The grant qf 
temporary emergency access expires 45 
days after it is granted. 

The Act does not require NRC to 
develop a rule to carry out its section 6 
responsibilities. However, NRC is 
issuing this rule to establish the criteria 
and procedures that will be used in 
making the required determinations for 
emergency access. Although Congress 
provided NRC the statutory 
responsibility for implementing section 6 
of the Act and gave the Commission 
authority to decide whether access will 
be provided, emergency access 
decisions ere likely to be controversial. 
By setting out the criteria and 
procedures for making emergency 
access decisions in a rule that reflects 
public comment, NRC intends to add 
predictability to the decisionmaking 
process and to help ensure that the NRC 

· will be able to make its decisions on 
emergency access requests within the 
time allowed by the Act. 

m. Legislative History 
The legislative history of the Act 

emphasizes the Congressional intent 
that emergency access-be used only in 
very limited end rare circumstances end 
that it was not intended to be used to 
circumvent other provisions of the Act. 
Congress believed it wa.1 important for 
the successful implementation of the Act 
that emergency access not be viewed by 
the unsited States as an alternative to 
the pursuit of the developllient of new 
LLW disposal capacity. The legislative 
history indicates that Congress believed . 
that with the various management 
options available to ·LL W gener-a tors, 
including, for example; storage or 
ceasing to generate the waste, that. 
instances where there was no 
alternative to emergency access would 
be unlikely. Congress expected that 
responsible action from the generators 
and the States/Compacts should resolve 
most access problems thus precluding 
the necessity for involving the Federal 
sector in granting emergency access. 
Section 6 was included to provide a 
mechanism for Federal involvement as a 
vehicle of last resort. 

In developing the emergency access 
rule, NRC tried to be consistent both 



PART 62 STATEMENTS OF CONSIDERATION 

with the actual text of section 6 of the 
Act and with the intent expressed by 
Congress regarding decisions made 
pursuant to section 6. The rule sets strict 
requirements for granting emergency 
access and should serve to encourage 
potential requesters to seek other means 
for resolving the problems created by 
denial of access to LLW disposal 
facilities. The rule places the burden on 
the party requesting emergency access 
to demonstrate that the criteria in the 
rule have been met and emergency 
access is needed. Applicants for 
emergency access will have to provide 
clear and convincing evidence that they 
have exhausted all other options for 
managing their waste. By establishing 
strict requirements for approving 
requests for emergency access, NRC 
intends to reinforce the idea that 
problems with LLW disposal are to be 
worked out to the extent practical 
among the States, and that emergency 
access to existing LLW facilities will not 
automatically be available as an · 
alternative to developing that capacity. 
NRC believes this interpretation is 
consistent with a plain reading of the 
Act and the supporting legislative 
history. 

Section 6(g) of the Act requires the 
NRC to notify the Compact Commission 
for the region in which the disposal 
facility is located of any NRC grant of 
access "for such approval as may be 
required under the terms of its 
compact." The Compact Commission 
"shall act to approve emergency access 
not later than fifteen days after 
receiving notification" from the NRC. 
The purpose of this provision is to-

• Ensure that the Compact 
Commission is aware of the NRC's grant 
of emergency access and the terms of 
the grant, 

• Allow the Compact Commission to 
implement any administrative 
procedures necessary to carry out the 
grant of access, and 

• Ensure that the limitations on 
emergency access set forth in section 
6(h) of the Act have not been exceeded. 

However, it is clear from the 
legislative history of the Act that section 
6(g) should not be construed as 

be generally contrary to the legislative 
framework established in the Act. As 
emphasized in the House Committee on 
Interior and Insular Affairs Report on 
the Act, ratification of a Compact should 
be conditioned on the Compact's acting 
in accord with the provisions of the Act. 
If the Compact refuses to provide, under 
its own authorities, emergency access 
under section 6, Congressional 
ratification of that Compact would be 
null and void. H.R. REP. No. 314, 99th 
Cong., 1st Sees., pt.1, at 2997 (1985). 

IV. NRC Approach 
In developing this rule, the NRC's 

approach was to: 
1, Ensure that all of the principal 

provisions of section 6 of the Act are 
addressed in the regulation., 

2. Identify the information and 
certifications that will have to be 
submitted with any request.for 
emergency access in order for NRC to 
make the necessary determinations, 

3, Ensure that the criteria and 
procedures that are established in 10 
CFR Part 62 can be implemented within 
45 days after NRC receives a request as 
specified in the Act. 

4. Establish criteria and procedures 
for designating a site to receive the · 
waste that are fair and equitable and 
that are consistent with the other 
provisions of the Act, including the 
limits on the amount of waste that can 
be disposed of at each operating facility._ 

5. Establish requirements for granting 
emergency access that.are stringent 
enough to discourage the \lilSited States 
and regions from viewing emergency 
access as an alternative to diligent 
pursuit of their own disposal capability, 
and yet flexible enough to allow NRC to 
respond appropriately in situations 
where emergency access is genuinely 
needed to protect the public health and 
safety or the common defense and 
security. 

V. Assumptions 
NRC made several assumptions in 

developing this rule. 
NRC assumed that the wastes 

providing the Compact Commission with · 
a veto over the NRC's grant of 
emergency access. The basic purpose of 
the section 6 emergency access 

requiring disposal under the emergency 
access provision will be the result of 
unusual circumstances. The nature of 
routine LLW management is such that it 
is difficult to conceive ofsituations 
where denial of access to disposal 
would create a serious and immediate 
threat to the public health and safety or 
the national security. In most cases 
generators should be able to safely store 
routinely generated LLW or employ 
other options for managing the waste 
without requiring emergency access: 

provision is to ensure that LLW disposal 
sites that have denied access to certain 
States under provisions of the Act will 
be made available to receive waste in 
situations posing a serious and 
immediate threat to the public health 
and safety. A Compact Commission veto 
would frustrate the purpose of the 
emergency access provision and would 

Thus, if all the LLW generators in a 
State were denied access to LLW · 
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disposal facilities, NRC would not 
expect to receive a blanket request for 
emergency access for all of the LLW 
generated in that State, or for all of the 
LLW generated by a particular kind of 
generator since the need for emergency 
access would be different in each case. 

NRC has also assumed that requests 
for emergency access will not be made 
for wastes that wdl.lld otherwise qualify 
for disposal by the Department of 
Energy 1DOE) under the unusual 
volumes provision of the Act (Section 
5(c)(5)). This means that NRC does not 
intend to consider requests for 
emergency access for wastes generated 
by commercial nuclear power stations 
as a result of unusual or unexpected 
operating, maintenance, repair, or safety 
activities. Section 5(c)(5) of the Act 
specifically sets aside 600,000 cu ft of 
disposal capacity above the regular 
reactor allocations through 1992 to be 
used for those wastes. With this space 
reserved for wastes qualifying for the 
"unusual volumes allocation," NRC 
believes emergency access should be 
reserved for other LLW, until the 800,000 
cu ft allocation is exceeded. 

NRC considered basing its decisions 
fqr granting emergency access solely on 
quantitative criteria, but decided against 
that approach. While NRC has identified 
some of the wastes and the scenarios 
which would create a need for 
emergency access, it is unlikely that all 
possibilities can be predicted or 
anticipated. Largely, because of the 
uncertainty associated with identifying 
all of the circumstances under which 
emergency access may be required, NRC 
has avoided establishing criteria with 
absolute thresholds. Instead, the rule 
contains a combination of qualitative 
and quantitative criteria with generic 
applicability. NRC believes this 
combination provides maximum 
flexibility in considering requests for 
emergenc;:y access on a case-by-case 
basis. 

VI. The Final Rule 
The final rule contains four Subparts, 

A, B, C, and D. These Subparts set out 
the requirements and procedures to be 
followed in requesting emergency 
access and in determining whether or 
not requests should be granted. Each 
Subpart is summarized and discussed 
here. · · 

Subpart A-General Provisions 

Subpart A contains the purpose and 
scope of the rule, definitions, 
instructions for communications with 
the Commission, and provisions relating 
to interpretations of the rule."Subpart A 
_states that the rule applies to all persons 
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es defined by this regulation who have 
Leen denied access to existing 
commercial LLW disposal facilities and_ 
who submit a request to the Commission 
for an emergency access determination 
under section 6 of the Low-Level 
Radioactive Waste Policy Amendments 
Act of 1985. Subpart A also emphasizes 
that the emergency access rule applies 
only to those subclasses of LLW for 
which the States have disposal 
responsibility under Section 3(1)(a) of 
the Act. 

Subpart B-Request for a Commission 
Determination 

Subpart B specifies the information 
that must be submitted and the 
procedures that must be followed by a 
person seeking a Commission 
determination on emergency .access .. 

Specifically, Subpart B requires the 
submission of information on the need 
for access to LLW disposal sites, the 
quantity and type of material requiring 
disposal, impacts on health and safety 
or common defense and security if 
emergency access were not granted. and 
consideration of available alternatives. 
to emergency access. This information· 
will enable -the Commission to · · 
· determine: 

(a) Whether a serious and immediate 
threat to the public health and safety or· 
the common defense and security might 
exist, 

(b) Whether alternatives exist that 
could mitigate ·the threat, and 

(c) Which non-Federal disposal 
facility or facilities should provide the 
required disposal. 

In addition, Subpart B also sets forth 
procedures for the filing and distribution 
of a request for a Commission 
determination. It provides for publishing. 
in the Federal Register a notice of · 
receipt of a request for emergency 
access to inform the public that 
Commission action on the request is 
pending. Although comment is not 
required by the Act or the 
Administrative Procedure Act, Subpart 
B provides for a 10-day public comment 
period on the request for emergency 
access. · 

Subpart C-Issuance.of a Commission 
Determination 

For the NRC to grant emergency 
access, the Commission must first 
conclude that there is a serious and 
immediate threat to the public health · 
and safety or the common defense and 
security, and second that there are no 
available mitigating alternatives. 
Subpart C sets out the procedures to be 
followed by the Commission in 
considering requests for emergency 
access, for granting extensions of 
emergency access, and for granting 
temporary emergency access; 
establishes the criteria and standards to 
be used by the Commission in making 
those determinations; and specifies the 
procedures to be followed in issuing 
them. · · 

Subpart C provides that NRC, in 
determining whether there is a serious· 
and immediate threat.to the public 
health and safety, will consider: (1) The 
nature and extent of the radiation 
hazard that would result from the denial 
of access Including consideration of the 
standards for radiation protection . 
contained in 10 CFR Part 20, any ...... , . 
standards governing the release of · . 
radioactive materials to the general · 
environment that ate applicable to the 
facility that generated the low-level . 
waste, and any other Commission 
requirements specifically applicable to 
the facility or activity which is the 
subject of the emergency access request 
and, (2) the extent to which essential · 
services such as medical. therapeutic, 
diagnostic, or research activities will be .. 
disrupted by the denial of emergency 
access. 

In determining whether there is a 
serious and immediate threat to the 
common defense and security, Subpart 
C provides that the Commission will 
consider whether the activity generating 
the LLW is necessary to protect the 
common defense and security and 
whether the lack of access to a disposal 
site would result in a significant 
disruption in that activity that would 
seriously threaten the common defense 
and security. Subpart C also specifies . 
that the Commission will seek and · 
consider DOD and DOEviewpoints on 
the importance of the activities 
responsible for generating the LLW to 
the common defense and security. 

Under Subpart C, if the Commission 
makes either of the above 

available which could potentially • 
mitigate the need for emergency access. 
The Commission will consider whether 
the person requesting emergency access 
has considered all factors in the 
evaluation of alternatives including· 
state-of-the-art technology and the 
impacts of the alternatives on the public 
health' and safety. For each alternative, 
the Commission will also consider 
whether the requestor has demonstrated 
that the implementation of the 
alternative is unreasonable because of 
adverse effects on the public health and 
safety or the common defense and 
security, because it is technically or 
economically beyond the capability of 
the requestor, or because' the alternative 
could not be implemented in a timely 
manner. 

Of.particular concern to Congress was 
the possibility that ceasing the activity 
responsible for generating the·waste 
could lead to the cessation or 
curtailment of essential medical 
services. Section 62.25 of the rule 
provides that the Commission will 
consider the impact on medical services 
from ceasing the activity in making its 
determination that there is a· serious and 
immediate threat to the public health 
and safety. The Commission is also 
concerned as to whether the 
implementation of other alternatives 
may have a disruptive effect on 
essential medical services. Section 62,12 
specifically requests information on 
these impacts as part of a request for 
emergency access so they can be 
considered by the Commission in its 
overall determination about reasonable 
alternatives. · 

According to the procedures set out in 
Subpart C, the Commission will only 
make an affirmative determination on 
granting emergency access if .the 
available alternatives are found to be 
unreasonable. If an alternative is 
determined by NRC to be reasonable, 
then the request for emergency access 
will be denied. 

If the Commission determines that 
there is a serious and immediate threat 
to the public health and safety or the 
common defense and security which 
cannot be mitigated by any alternative, 
then the Commission will·decide which 
operating non-Federal LLW disposal 
facility should receive the LLW 
approved for emergency access 
disposal. 

In the event that the case for 
requesting emergency access is to be 
based totally or in part on the threat 
posed to the common defense and 
security, Subpart B specifies that upon 
receiving such a request, NRC will 
consult with the Department of Energy 
(DOE) and or the Department of Defense. 
(DOD) to ascertain the importance to the, 
common defense and security of the 
activities·producing the LLW for which 
emer.qency access ·is requested. 

determinations in the affirmative, then 
the Commission will consider whether· . .. 

Subpart C sets out that in designating 
a disposal fad.lily or facilities to provide · 
emergency·access disposal.; the 
Commission will first consider whether 
a·facility should be excluded from 
consideration because: (1) The LLW 

alternatives to emergency aa:ess.are:',·.·:­
available to the requestor. The 
Commission will consider whether the.' · -
person submitting the request has 
identified encl evaluated the alternatives 

62-SC-4 

does not meet the 'license criteria .for the ·, 
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site; (2) the disposal facility meets or . 
exceeds its capacity limitations as set 
out in the Act; (3) granting emergency 
access would delay the planned closing 
of the facility; or ( 4) the volume of the 
waste requiring disposal exceeds 20 
percent of the total volume of the LL W 
accepted for disposal at the site in the 
previous calendar year. If the 
designation cannot be made on these 
factors alone, then the Commission will 
consider the type of waste, previous 
disposal practices, transportation 
requirements, radiological effects, site 
capability for handling the waste, 
volume of emergency access waste 
previously accepted at each site, and 
any other information the Commission 
deems necessary. 

In making a determination regarding a 
request for an extension of emergency 
access, Subpart C provides that the 
Commission will consider whether the 
circumstances still warrant emergency 
access and whether the person making 
the request has diligently acted during 
the period of the Initial grant to . 
eliminate the need for emergency ·· 
access. 
· In making a determination that 

temporary emergency access is 
necessary, the Commission will have to 
consider whether the emergency access 
situation falls within the criteria and 
examples in the Commission's policy 
statement on abnormal.occurrences, but 
will not have to reach a determination · 
regarding mitigating alternati".es. · 

Subpart D-Tennination of Emergency 
Access 

Subpart D establishes that the NRC 
may tenninate a grant of emergency 
access if the requester or the type of 
waste do not meet the conditions 
established by NRC pursuant to this·· 
part. It also establishes that the 
Commission may terminate emergency 
access when it determines that 
emergency access is no longer necessary 
to protect the public health and safety or 
the common defense and security from a 
serious and immediate threaL 

VII. Rationale for Criteria 
This rule establishes the criteria for 

making the emergency access 
determinations required by the Act. The 
rationale for these decisions is 
discussed below: 

(a) Determination that a Serious and 
Immediate Threat Exists 

Neither the Act nor its legislative history 
provide elaboration regarding 
Congressional intent fm; what would 
constitute "a serious and immediate 
threat." 

(1) To the Public health and safety­
The criteria in this rule for 

determining whether a serious and 
immediate threat to the public health 
and safety exists, address three 
situations. Section 62.25(b)(i) addresses 
the situation where the lack of access 
would result in a radiation hazard at the 
facility that is generating the LLW. 
Section 62.25(b)(ii) addresses the 
situation where the threat to public 
health and safety would result from 
disruption of the activity that generates 
the waste, for example, an essential 
medical service. Section 62,25(c) 
addresses the criteria for granting 
temporary emergency access. 

The criteria used in this rule for 
determining whether a serious and 
immediate threat to the public health 
and safety exists is qualitative in nature . 
in order to provide the Commission with 
the flexibility necessary to consider a 
wide range of potential factual 
situations. However, in making this 
qualitative determination, the criteria 
require the Commission to consider 
several existing quantitative standards. 
These consist of the Commission's 
standards for radiation protection in 10 
CFR Part 20, any standards on the 
release of radioactive materials to the 
general environment that are applicable : 
to the facility that generated the LLW, 
and any other Commission requirements 
specifically applicable to the facility or 
activity which is the subject of the 
emergency access request. This latter · 
category would include license 
provisions, orders, and similar 
requirements. 

The Congressional concern in 
enacting section 6 of the Act was to 
ensure that a serious and immediate 
threat to the public health and safety did 
not result from a denial of access. In 
addressing this concern, the · 
Commission will evaluate the request 
for emergency access in its entirety, i.e., 
the threat to public health and safety · 
and the alternatives to emergency 
access that may be available to mitigate 
that threat. In other words, in 
determining what constitutes a serious 
and immediate threat to public health 
and safety, the Commission must 
consider what threat would be · 

Establishing the criteria to be.used in ... 
determining that a serious and ·· 
Immediate threat exists to the public 
health and safety or the common 

unacceptable assuming that no 
alternativ!!S are. available. In the . 
Commission's-judgment, any situation -. 
that would result in exceeding.the 
occupational dose limits or basic limits 
of public exposure upon which certain defense and security is key to NRC's 

decisions .to grant emergency access. · . requirements in 10 CFR Part 20. ace · 
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founded would.be an unacceptable 
threat to the public health and safety, 
and should be considered for emergency 
access. 

The legislative history of section 6 of 
the Act does not provide any · · 
illustrations of a situation where a 
serious and iIDJ1ledia te threat to the 
public health and safety would be 
created at the facility at which the 
waste is stored, although it is clear that 
Congress was concerned over the 
potential radiation hazard that might 
result at a particular facility that was 
denied access to LL W disposal. The 
Commission does not anticipate any 
situation where the lack of access would 
create a serious and immediate threat to 
the public health and safety. However, 
in order to be able to respond to the 
unlikely, but still possible, situation 
where a serious threat to the public 
health and safety might result, this rule 
establishes criteria to address this 
possibility. Under its normal regulatory 
responsibilities and auth_ority, the 
Commission would act immediately to 
prevent or mitigate any threat to the 
public health and safety, including 
shutting down the facility. However, 
there may be circumstances where a 
potential safety problem would still 
exist, aft!!r the facility was shut down or 

. the activity stopped, if the low level 
waste could not be disposed of because 
of denial of access. In this situation, 
emergency access may be needed. The 
Commission would emphasize, first, that 
it is extremely unlikely that a serious 
and immediate threat to the public 
health and safety will ever result at the 
generator's facility from the lack of 
access to a disposal facility, and, . 
second, if such a situation does exist, 
the Commission will move immediately 
to eliminate the threaL 

If the Commission does receive a 
request for emergency access based on 
the above circumstances, the 
Commission will evaluate the nature 
and extent of the radiation hazard. H 
there is no violation of the Commission's 
generic or facility-specific radiation 
protecUon standards, no serious and 
immediate threat would exist from the 
waste itself. This is separate from a 
finding that a serious and immediate 
threat to the public health and safety 
would exist if the activity were forced to 
shut down. 

Section 6(d) of the Act allows the . · · . 
CommiBSion to grant temporary 
emergency access for a period not to 
exceed 45 days solely upon a finding of· 
a serious and immediate threat-to the .: 
public health and.safety. In order to ·· 
grant temporary emergency access, the 

· Commission is notrequiregto evaluate 
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the availability of alternatives to 
emergency access that would mitigate 
the threat. The Commission believes 
that grants of temporary emergency 
access should be reserved for the most 
serious threat to public health and 
safety, and has accordingly established 
criteria for granting temporary 
emergency access that require the 
consideration of more serious events. 
For purposes of granting temporary 
emergency access under § 62.23, the 
Commission will consider the criteria 
and examples contained in the 
Commission's Policy Statement (45 FR 
10950, February 24, 1977) for determining 
whether an event at a facility or activity 
licensed or otherwise regulated by the 
Commission is an abnormal occurrence 
within the purview of section 208 of the 
Energy Reorganization Act of 1974, This 
provision requires the Commission to 
keep Congress and the public informed 
of unscheduled incidents or events 
which it considers significant from the 
standpoint of public health and safety. 
Under the criteria established in the 
Commission's policy statement, an event 
will be considered an abnormal 
occurrence if it involves a major 
reduction in the degree of protection 
provided to public health and safety. 
Such an event could include-

a. Moderate exposure to, or release of, 
radioactive material; 

b. Major degradation of safety related 
equipment; or 

c. Major deficiencies in design, 
construction, use of, or management 
controls for licensed facilities or 
activities. 

In deciding whether to grant 
temporary emergency access, the 
Commission will evaluate whether the 
emergency access situation falls within 
the criteria in the Commission's policy 
statement on abnormal occurrences. 

(2) To the common defense and 
security-

Although NRC is required by the Act 
to determine that there is either a 
serious and immediate threat "to the 
public health and safety," or to "the 
common defense and security," 
realistically NRC cannot make the latter 
judgement without some information 
from DOD and DOE which will assist 
NRG in identifying those situations 
involving the denial of access to LLW 
disposal which constitute a serious and 
immediate threat to the national defense 
and security, or the importance of a 
particular LLW generator's activities in 
maintaining those objectives. While 
NRG has the Congressional mandate for 
this determination, the staff believe it 
necessary to consider DOD and DOE 
information as part of the 
decisionmaklng process. . 

NRG considered several approaches 
for involving DOD and DOE in the 
process of determining whether requests 
for emergency access should be granted 
on the basis of a serious and immediate 
threat to the common defense end 
security. In the proposed rule NRC 
decided that the best way to provide 
such interaction would be to require that 
requests filed with NRG for emergency 
ar.cess on the basis of a serious and · 
immediate threat to the common defense 
and security, would have to include 
appropriate certification from DOE and 
or DOD ·substantiating the requestor's 
claim that such a threat would result if 
emergency access is not granted. NRC 
proposed that the necessary certification 
in the form of a statement of support 
should bear.quired by the requcstor 
prior to applying to NRC for emergency 
access so the statement of support could 
be a part of the ectual petition. 
. Discussions with DOD and DOE 
regarding the proposed arrangement 
have led NRC to include a modified 
procedure in the final rule. A generator 
whose request for emergency access is 
based in whole or in part on a serious 
and immediate threat to the common 
defense and security is no longer 
required to include a DQD and or DOE 
statement of support for that claim in 
the request package submitted to NRC. 
Rather, NRG will consult with DOD and 
or DOE directly to ascertain the 
importance of the activities responsible 
for generating the LLW to the common 
defense and security. In.reaching a 
determination as to whether emergency. 
access should be granted in order to 
protect the common defense and 
security, the NRG will consider whether 
DOE end or DOD support the 
generator's claim regarding the strategic 
importance of the activity. 

Negotiations with DOD and DOE 
regarding this procedure were underway 
in parallel with the development of the 
final rule. Letters of intent between the 
NRC and DOD and DOE that establish 
the process for obtaining the DOD and 
DOE recommende tions on the 
importance of the requester's activities 
to the common defense arid security are 
expected by the time th~ rule is 
published. DOD end DOE staffs are 
aware of the 45 day response time 
imposed on NRG to make the emergency 
access determinations and the 
agreement will provide for expeditious 
action by DOD and DOE. 

Congress deliberately gave the NRC 
the responsibility for making the 
common defense and security 
determination rather then leaving the 
determination with DOD or DOE. So 
while the Commissio,;i intends to give ' 
the DOD and DOE statements of support 

end recommendations full consideration 
in evaluating requests for emergency 
access, the Commission will not treat 
them as conclusive. 

(b) Determination on Mitigating 
Alternatives 

As directed by section 6 of the Act, · 
even if a situation exists which poses a 
serious and immediate three t to the 
public health and safety or the common 
defense and security, emergency access 
is not to be granted if alternatives are 
available to mitigate the threat in a 
manner consistent with the public health 
end safety. Requ·estors for emergency 
access are required to demonstrate that 
they have explored the alternatives 
available and that the only course of 
action remaining is emergency access. 
Only after this hes been demonstrated 
to NRG will the Agency proceed with a 
grant of emergency access. 

Alternatives which, at a minimum, a 
requester will have to evaluate are set 
out in section 6(c)(1 )(Bl o( the Act. They 
include (1) storage of LLW at the site of 
generation or in a storage facility, (2) 
obtaining access to a disposal facility by 
voluntary agreement, (3) purchasing 
disposal capacity available for 
assignment pursuant to section 5(c) of 
the Act. and (4) ceasing the activities 
that generate the LLW. 

While section 6(c)(1 )(BJ of the Act sets 
these out as possible alternatives which 
a generator must consider before 
requesting emergency access, NRG has 
identified other possible alternatives to 
emergency access which should be 
considered, as appropriate, in any. 
requests for emergency access. These 
additional alternatives are discussed 
below. 

Section 5(c)(5) of the Act, "Unusual 
Volumes," provides owners and 
operators of commercial nuclear 
reactors with special access to disposal 
in the event that unusual or unexpected 
operating, maintenance, repair or safety 
activities produce quantities of waste 
which cannot be otherwise managed or 
disposed of under the Act. NRC does not 
consider that Congress intended that 
disposal under the emergency access 
provision was to apply to the section 
5(c)(5) wastes unless the capacity 
required for disposals under the unusual 
volume provision would exceed the 
800,000 cubic feet allocated for those 
purposes. Thus, NRC has taken the 

· position in this rule that as long as 
unusual volumes disposal capacity is 
available for LLW which qualifies for 
such disposal, emergency access should 
not be requested. Applications for 
emergency access for wastes which 
NRG determines would otherwise be · · 

l 
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eligible for disposal under the unusual 
volumes provision, will be denied. 

Another alternative applies only to . 
Federal or defense related generators of 
LLW. NRC will expect that generators of 
LLW falling into either of these 
categories will attempt to arrange for 
disposal at a Federal LLW disposal 
facility prior to requesting access to 
non-Federal facilities under the 
emergency access provision. 

The Commission fully intends that the 
States and Compacts whose generators 

. have been denied access to LLW 
; disposal will share in the responsibility 

for identifying and providing 
alternatives to emergency access. NRC's 
expectation is that the States and 
appropriate Compacts, as well as the 
generator, will each exhaust their 
options before emergency access will be 
requested. A request for emergency 
access is to include a discussion of the 
consideration given to any alternatives 
available to the requestor. To NRC, this 
includes State/Compact options as well 
as those available to the individual 
generator. NRC expects that any request 
would address the alternatives explored 
by each of these, end the actions taken. 

For all the alternatives that ere 
considered, NRC is requiring detailed 
information from the requestor regarding 
the decision process leading to a request 
for emergency access. The requestor will 
be expected to: (1) Demonstrate that all 
pertinent alternatives have·been 
considered; (2) provide a detailed 
analysis comparing all of the 
alternatives considered; (3) demonstrate 
that consideration has been given to · 
combining alternatives in some way or 
in some sequence either to avoid the 
need for emergency access, or to resolve 
the threat, even on a temporary basis, 
until other arrangements can be made: 
(4) evaluate the costs, economic 
feasibility, and benefits to the public··· . 
health end safety of the potential · . ·· · i 
alternatives, and (5) incorporate the 
results into the request; 

(c} Designation of Site · 

requiring disposal exceeds 20 percent of 
tlie total volume of the LLW accepted,-­
for disposal at the site in the previous 
calendar year. . 

If NRC cannot designate a site using 
the limitations in the Act alone, the 
Commission will consider other factors 
including the type of waste, previous 
disposal practices, transportation 
requirements, radiological effects of the 
waste, the capability for handling the 
waste et each.site, the volume of 
emergency abcess waste previously 
accepted by each site, end any other 
information that would be necessary in 
order to come to a site designation 
decision. ' 

Within the requirements of the above 
criteria, the NRC will, to the extent 
practical, attempt to distribute the waste 
as equitably as possible among the 
available operating, non-Federal or 

. regional LLW disposal facilities. To the 
extent practicable, NRC intends to 
rotate the designation of the receiving 
site, and, for the three currently 
operating facilities, to allocate 
emergency access disposal in proportion 
to the volume limitations established in 
the Act. In most cases, NRC would 
expect that the designation of a single 
site will minimize handling of and 
exposure to the waste and best serve 
the interest of protecting the public · 
health and safety. However, if the 
volume of waste requiring emergency 
access disposal is large, or if there are 
other unusual or extenuating · 

· circumstances; NRC will evaluate the 
advantages and disadvantages of 
designating more than one site to 
receive waste from the same requestor. 

In addition to -the above, NRC will 
also consider how much .waste has been 
designated for emergency access 
disposal to each site to date [both for · :. 
the year and overall), and whether the·· 
serious and immediate threat posed · . 

· could.best be mitigated by designating<. 
one site .or more to receive the waste. 

receive the LLW. This may have to be· 
addressed by Congress at some time in 
the future.· · 

(d) Volume Reduction Determination 

Section 6(i) of the Act requires that 
any LLW delivered for disposal as a 
result of NRC's decision to grant 
emergency access "should be reduced in 
volume to the maximum extent 
practicable." NRC will evaluate the 
extent to which volume reduction 
methods or techniques will be or have 
been applied to the wastes granted 
emergency access in order to arrive at a 
finding in regards to this provision. 

NRC may receive a request for 
emergency access where the application 
of volume reduction techniques may be 
sufficient to mitigate the threat posed to 
the public health and safety: As a result, 
NRC plans to evaluate the extent to 
which waste has been reduced in 
volume as a part of its mandated 
evaluation of the alternatives 
considered by the generator. From that 
evaluation, the NRC could reach a 
finding on whether the waste has been 
reduced in a manner consistent with. 
section B(i). 

As is so for the other determinations 
NRC will have to make pursuant to 
section 6, volume reduction · 

In order for NRC to make the most 
equitable site designation decisions, the 
Agency will have to be well informed 
regarding the status of disposal capacity_ 
for each of the commerctally operating · 
waste disposal facilities. NRC is· 

detenninations will be made on a case­
by-case basis. The optimal level of 
volume reduction will vary with the 
waste, the conditions under which it is 
being processed or stored, ·the 
administrative options available, and 
whether volume reduction processing 
creates new wastes requiring treatment 
or disposal. In evalu/1,ting whether the 
wastes proposed for emergency access 
have been reduced in volume to the 
maximum extent practicable, NRC will · 
consider the characteristics of the 
wastes (including: Physical properties, 
chemical properties, radioactivity, 
pathogenicity, infectiousness, and 
toxicity, pyrophoricity, and explosive 
potential): condition of current 
container: potential for contaminating 
the disposal site: the technologies or 
combination of technologies available 

In deciding which of the operating, 
non-Federal or regional LLW disposal 
facilities will receive the LLW requiring 
emergency access, NRC will determine · · 
which of the disposal facilities would,. · 

oUITently·iii the process of developing a • 
system to provide ·this information. · · 

for treatment of the waste (including 
incinerators: evaporators-crystallizers: 
fluidized bed dryers; thin-film .. 

qualify under the limitations set out in 
section B[h) of the Act. According to 
those limitations, a site would be 
excluded from receiving emergency 
access waste if (1) the LLW does not 
meet the license criteria for the site; (2) 
the disposal facility meets or exceeds itil 
capacity limitations as set out in the 
Act; (3) granting emergency access 
would delay the planned closing of the 
facility; or (4) the volume of the waste 

It should be noted that in setting out · 
the site designation provision for section 
5, Congress assumed there would· 
always be a site deemed appropriate to 
receive the emergency access waste. 
However, this may not be the case .if. ell 
sites are eliminated by application of . 
the limitations provision set forth-in the·, 
Act. It is not clear what .options 
Congress intended NRC to consider ihll 
sites.are deemed inappropriate to 
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evaporators; extruders evaporators;· and 
Compactors); the suitability of volume 
reduction equipment to the 
circumstances (specific activity 
considerations, actual volume reduction 
factors,·generation of secondary wastes, 
equipment contamination, effluent 
releases, worker exposure, and· · 
equipment.availability): and the 
administrative controls which could be 
applied. 
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VIII. Terms and Conditions for 
Emergency Access Disposal 

LLW granted emergency access 
disposal pursuant to this rule is subject 
to th1i general requirements for LLW 
disposal as established in the Act, as 
well as tho.se requirements which 
specifically address emergency access. 
This means that LLW granted 
emergency access shall be processed, 
treated and disposed of in a manner 
consistent with any other LLW which is 
eligible for disposal at operating non­
federal or regional LLW disposal 
facilities under the Act. The disposal of 
waste by grant of emergency access 
should not preclude the implementation 
of any specific conditions, regulations, 
requirements, fees, surcharges or taxes 
prescribed by the disposal facility that 
may be i!l effect at the time of the 
Commission's determination to grant 
emergency access. However, while 
generators whose LLW is granted 
emergency access are subject to the 
special fees and surcharges specified in 
the Act for emergency access disposal, 
they should not otherwise be subject to 
fees or requirements that are not 

! customarily charged or imposed for 
routine LLW disposal. 

IX. Analysis of Public Comments 
The Commission received twenty-one 

(21) comment letters for the proposed 
rule. Ten (10) of the comment letters 
came from concerned citizens, six (6) 
from the governments of potentially 
affected States, two (2) from low-level -
waste compacts, two (2) from the 
industry and one (1) from a nuclear 
infonnation service. A detailed analysis 
of each of the comments was prepared . 
and used to revise the proposed rule. 
The major comments are discussed here. 
Copies of the comment letters and the 
detailed analysis of comments are 
available for public inspection and 
copying for a fee at the NRC Public 
Document Room, 2120 L Street NW., 
Washington, DC 20555. 

In general, commentors expressed 
support for NRC's issuance of a rule for 
its emergency access decisions and 
indicated changes that would improve it 
from their perspective. Only one 
commentor, representing a lobbying 
group, expressed opposition to the 
issuance of the rule. That commentor 
indicated that the rule should be 
withdrawn because granting emergency 
access would infringe on the States' . 
right to manage their LLW. The Act · 
established the statutory framework for 
the management ofLLW including the 
allocation ohnanagement responsibility 
between the Federal government and 
the States. The emergency access rule 

merely implements part of the existing 
statutory framework, so the rule itself 
does not infringe on the rights of the 
States. · 

Clarification of LL W Eligible for. 
Emergency Access 

By far'the most common concern 
expressed by comrnentors was that 
emergency access would be used to 
force operating non-Federal or regional 
LLW disposal facilities to accept LLW 
they are either clearly not responsible 
for under the Act, or have specifically 
chosen to exclude from their facility. 
Fourteen of the commentors in almost 
half of the comments expressed concern 
that emergency access would be granted 
to wastes that were not typically to be 
considered eligible for disposal at non­
Federal or regional LLW disposal 
facilities. Specifically, the commentors 
stated that Federal wastes, particularly 
those generated by DOE and DOD, or 
wastes that are classified as greater­
than-Class-C, should not be granted 
emergency access. Many of the 
commentors indicated that States and 
Compacts are not designing their 
facilities to provide safe disposal for 
these types of LLWs. Most of the 
commenlors who expressed concern 
about which wastes would be granted 
emergency access were concerned that 
LLWs determined to be ineligible for 
routine disposal under the Act, could 
gain access to disposal at State or 
regional facilities under the emergency 
access provision. 

Throughout the development of Part 
62, the NRC assumed that its mandate 
was to grant emergency access only to 
LLW that would 'otherwise be eligible 
for routine disposal at State or regional 
LLW disposal facilities according to the 
tenns and conditions set out in the AcL 
More specifically, the NRC believes that 
only those LLWs designated by Section. 
3(a)(1) of the Act to be the disposal 
responsibility of the States could be 
eligible for a grant of emergency access 
disposal. · 

Under Subsection 3(a)(1)(A), the 
States are mandated to provide disposal 
for commercially generated LLW 
classified as A, B and C. They are not 
required to provide disposal for greater• 
than-Class-C wastes .. Tiius, the NRC 
would expect to deny any request for 
emergency access received for greater­
than-Class-C waste. The same is true for 
the Federally generated LLW which is 
excluded from State disposal 
responsibility under section 3(a)(1)(B). 
Under that subsection, the States are 
assigned the responsibility for disposing 
of "LLW generated by·the Federal . 
government except that which is owned 
or generated by DOE,_ by the. Navy as a 
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result of decommissioning of vessels, or 
as a result of any research, 
development, testing, or production of 
any atomic weapons." NRC does not 
expect to grant emergency access to any 
wastes that are exempted from State 
responsibility by section 3(a)(l)(B)~ 

The NRC has ~o intentions of granting 
emergency access to LL W which are 
ineligible for LL W disposal under 
section 3(a)(1) of the-Act. However, the 
Commission did not state its intentions 
in the proposed rule. The Commission 
assumed that it would be clear that the 
limitations established in the Act for 
routine LLW disposal would also apply 
for disposal resulting from a grant of 
emergency access. Apparently, that was 

· not the case. To clarify the NRC's 
understanding and intent regarding the 
scope of wastes which the NRC 
considers to be potentially eligible for 
emergency access, the NRC added a 
new provision, (c) to § 62.1, "Purpose 
and Scope" of the final rule. The new 
provision states that "The regulations iri 
this Part apply only to the LLW's which 
the States have disposal responsibility 
for pursuant to section 3(a)(1) of the 
Act." The NRC believes the addition of 
this clarification to the final rule should 
resolve any questions regarding a 
particular LLW's eligibility for 
emergency access considers lion as well 
as the Commission's intended 
application of the final rule. 

Reciprocal Access 

Several of the commentors pointed out 
that the proposed rule omitted any 
reference to, or discussion of, section 
6(0 of the Act, which addresses 
reciprocal access. Section 6(f) provides 
that the Regional Compact or State 

. receiving the emergency access waste is 
entitled to reciprocal access at any 
subsequent facility that serves the 
Compact region or State in which the 
emergency access waste was generated. 
It further provides that the Regional 
Compact or State that receives the 
emergency access waste shall designate, 
for reciprocal access, "an equal volume 
of ~ow-level radioactive waste having 
similar characteristics to that provided 
emergency access." · 

Most of the States and Regional 
Compact Commissions who submitted 
comments on the proposed Part 62 
indicated that reciprocal access should 
be addressed in the final rule:~st of 
the commentors who raised reciprocal 
access concerns believed the NRC 
should broker reciprocal access 
arrangements to ensure .that reciprocal 
access will be available to a State or 
Compact whose LLW disposal facility iii 
designated _to receive emergency access 
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waste. Several of them emphasized that 
the reciprocal access provision of the 
Act is a significant one that cannot be 
ignored in the NRC process of granting 
emergency access and designating a ·. 
disposal facility. They stated that 
reciprocal access is of particular · 
concern because a receiving Regional 
Compact or State has virtually no 
leverage or role to play in the emergency 
access process and a guarantee of 
reciprocal access would make the 
situation more acceptable. They 
indicated reciprocity is an integral part· 
of section 6 and should be part of the ··.' 
rule. 

One commentor indicated that even if 
the NRC did not wish to be involved in 
brokering the arrangements, It "must 
ensure that the right to reciprocal access 
is recognized and its implications are 
considered." The commentor indicated 

6 is to grant requests ·tor ·emergency . 
access in order to protect the public 
h~alth and safety and the common 
defense and security from a serious and 

·. immediate threat If the NRC were to 
require a formal promise of reciprocal · 
access as a necessary condition for 
considering a request for emergency 
access, under certain circumstances, 
actions necessary to protect the public 
health and safety could be delayed or 
compromised. Thus, the NRC continues 
to -believe that an enfotcement role · 
regarding reciprocal access is 
inappropriate for the NRC. The 
Commission also believes that any role 
regarding reciprocal access, even of a 
brokering nature, could be in conflict 
with the Commission's basic mandate to 
make emergency access decisions. The 
NRC maintains that arranging for . 
reciprocal access in response to grants 
of emergency access is the responsibility that a formal reciprocal access . 

acknowledgement should be extracted , . 
from the Compact Region or State in 
which the emergency access waste was 
generated before any determination for 
granting emergency access is made. 

. · of the States and Compacts involved. 

They indicated that such an 
acknowledgement should be required by 

The NRG believes that the promise of 
reciprocal access desired by the.· 
commentors could be initiated during 
the 15 day period required by the Act 
under section 6{g) for the·receiving 
Compact Commission's approval of the 
NRC's LLW disposal facility · the NRC as part of the contents of a 

request for emergency access(§ 62.12) · · 
and should include some indication of 
when the reciprocal access would be 
provided. The acknowledgement could 
thBn be included as part of the § 62.22 · · 
notification provided to the receiving 
state and, if appropriate, the Compact 
Commission." 

· designation. · · · 
As noted above, section 6{f) entitles 

any Compact or State that provides 
emergency access to a disposal facility 
within its borders· to reciprocal access to· 
any subsequently operating disposal 
facility that serves the State or compact 
region in ·which the LL W granted 
emergency access was generated. The · 
Commission a·nticipates that any" . 
Compact or Sta_te that provides 
emergency access would take action to 
enforce this statutory right if the State or 
Compact in which the emergency access 
waste was generated does not accept ail 
e·qual volume of low-level radioactive 
waste having similar characteristics at 
some future date. 

The NRC recognizes that the 
commitment to reciprocal access is an. · 
integral part of the emergency access 
process, particularly for the States with 
the operating LLW disposal facilities 
which will be designated by NRC to 
receive emergency access waste. Staff 
considered reciprocal access during the 
development of the proposed rule. At 
that time, the NRC made a decision not. 
to a_ddress reciprocal access as part of .. 
the rule on emergency access. As NRC 
staff. read section 6(f), arranging for 
reciprocal access is an obligation 
between States/Compacts unrelated to 
the Commission's responsibility to 
protect public health and safety and the 
common defense and security and thus 
is outside the scope of NRC's · 
responsibility to implement section 6. ·· 
Thus, Staff believed it would be 
inappropriate for the NRC to assume the 
role of enforcing reciprocal access 
arrangements. 

The NRC reconsidered its position on 
reciprocal access in ·light of the 
comments received on the proposed · · · 
rule, but made no changes to the final · 
rule ·The NRC's mandate under section.·· 

Compact Approval of Grants of. 
Emergency Access 

Three of the commentors representing 
States or Compact Commissions 
indicated that the NRC had been remiss 
in not including a provision in the 
proposed,rule which would require the· · 
NRC to seek approval for its decision to 

· . grant emergency access from the 
Compact Commission of the region in 
which the designated site is located. The 
commentors· also wanted the rule to 
state that "no grant of emergency access 
under this Part shall be effective prior to 
15 days from.receipt of a request for." . 
approval from the Commission," in· ·; 
order to est.ablish that. CO!llPl!~t : 
Conunission·11pproval wcitild be·· ··. · · 
necessary befQre the NRC's decision · 
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would be considered final. The 
resolution of the issue raised by these 
comments is fundamental fo the · · 
successful implementation of 
Congressional intent for the emergency 
access provision of the Act. · · 

The basis for these comments is the 
language in section 6(g) of the Act. It 
states that "any grant of access under 
this Section shall be submitted to the 
Compact Commission for the region in 
which the designated disposal facility is 
located-for such approval as may be 
required under the terms of its · · 
·compact." The commentoril 
interpretation of this provision is that 
Congress intended for the Compact · 
Commission of the designated site to . 
have the final say regarcling the 
acceptance ·or emergency access wastes; 
They believe Congress intended that a 
receiving Compact Commission could 
reject the:NRC's ·emergency access · 
determination-essentially that . 
Congress intended the compacts to have 
the power to veto the NRC's decision. 

. The commentors wanted the NRC to 
acknowledge this Interpretation of 
section 6[g) by incorporating a veto/ 
approval provision in the final rule. 

While the commentors were correct in 
noting that the proposed rule did not 
inclµde a specific mechanism for 
implementing the section 6(g) provision 
of the Amendments Act, the NRC's 
position on this issue was addressed in 
SectirJn Ill, Legislative History of the 
Supplementary Information portion of 
the proposed rule and is reiterated in the 
same section of the final. · 

Section 6(g] of the Act requires the 
NRC to notify the Compact Commission 
for the region in which the disposal . 
facility Is located of any NRC grant of 
access "for such approval as may be 
required under the terms of the 
Compact." However, section 6(g] also 
requires that the Compact Commission 
"shall act to approve emergency access 
not later than 15 days after receiving 

. notification from the NRC." NRC 
believes the purpose of this provision is 
to (1) ensure that the Compact 
Commission is aware of the NRC's grant 
of emergency access and the terms of 
the grant; (2) allow the Compact 

. Commission to implement any 
administrative procedures necessary IQ 
carry ·out the grant of access, and (3) 
ensure that the limitations on emergency 
acces~ set forth in section 6(h) of the Act 
have not been exceeded. · · · 

Contrary to what severai of the. 
commentors· believe, the NRC believes 
that disappro_val is not really an option 
for the Regional Compact Commission 
in which the designatep emergency -
access disposal facility would be 
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located. This position is derived from 
the legislative history for both section 6 
of the Act and the Omnibus Low-Level 
Radioactive Waste Interstate 'Compact 
Act which was passed by Congress as 
part of the Act. It is clear from the 
legislative history that the basic purpose 
of the section 6 emergency access 
provision is to ensure that LLW disposal 
sites which have denied disposal access 
to certain States under provisions of the 
Act will be made available to receive 
LL W in situations posing a serious and 
immediate threat to the public health 
and safety. A Compact Commission veto 
of the NRC's decision would frustrate 
the purpose of the emergency access 
provision and would be generally 
contrary to the legislative framework 
established in the Act. As emphasized in 
the House Committee on Interior and. 
Insular Affairs Report on the Act, 
ratification of a Compact should be 
conditioned on the Compact's acting in 
accord with the provisions of the Act. If 
the Compact refuses to provide, under 
its own authorities, emergency access 
under section 6, Congressional 
ratification of that Compact would be 
null and void. [H.R. Rep. No. 314, 99th 
Cong., 1st Sess., pt. 1, at 2997 (1985).) 

While disapproval may not be an 
option under the Aci, clearly the Act 
intended the receiving Compact 
Commission to be fully informed 
regarding the emergency access decision 
made by the NRC. The Commission 
believes the Notification procedures 
under § 62.22 of the proposed rule 
provided the Compact Commission of 
the designated disposal facility with 
information consistent with the 
specifications in the Act. Section 62.22 
of Lhe proposed rule provided Lhal the 
NRC will notify the Compact 
Commission of the State in which the 
designated disposal facility is located 
that emergency access is required. It 
further provides that "the notifications 
must set forth tbe reasons that 
emergency access was granted and 
specificully describe the low-level 
radioactive waGle as to source, physical 
and radiological characteristics, and the 
minimum volume and duration [not to 
exceed 180 days) necess.ary to alleviate 
the immediate and serious threat to the 
public health and safety or the common 
defense and security. 

Applicable Terms and Conditions for 
Emergency Access 

A number of the commentors 
expressed concern that Ll..W granted 
emergency access to disposal by the 
NRC should be required to meet any 
conditions of the site designated, as well 
as any fees, or taxes prescribed by that 
facility. Other commentors stated that 
LLWs granted emergency access 
disposal should not have to pay any 
special fees, beyond those specifically 

·. mandated by the Act. In both cases the 
commentors wanted assurances 
incorporated into the rule that in making 
emergency access site designation 
determinations, the NRC would protect 
both the health and safety interests and 
the financial interests of either the 
disposal facility designated to receive 
the Ll..W, or the person requesting 
emergency access. ln addition, they 
wanted assurances included in the rule 
that the NRC would consider the fees, 
taxes, etc. in designating a site to 
receive any·waste granted emergency 
access. 

The NRC's response to these concerns 
is simple, and is much like the earlier 
discussion about the response to 

· comments concerning which wastes are 
eligible for emergency access. As 
previously stated, the Commission 
believes that Congress intended 
emergency access only to be granted for 
waste which would routinely qualify for 
Ll.. W disposal under .the terms of the 
Low-Level Radioactive Waste Policy 
Amendments Act of 1985 [the Act). To 
the Commission, it is quite clear from 
section 6(h) of the Act that Congress 
intended that the J..LW granted 
emergency access would meet all of the 
general requirements and regulations of 
the disposal facility designated to 
receive the wastes by the NRC. Section 
6(h) stales that "No State shall be · 
required to provide emergency access or 
reciprocal access to any l'egional 
disposal facility within its borders for 
low-level radioactive waste not meeting 
criteria established by the licem,e or 
license ag1·eement of such 
facility, ••• ," 

To ensure that the designated site is 
suitably matched to the Ll..W granted 
emergency access, the NRC included a 
provision in the proposed rule which 
stated that a LLW disposal site will be 

In rci:ponse to this comment, the NRC 
has made a change to the final rule. New 
language has been added to § 62.22 
which states that the Commission will 
make notification of the final 
determination in writing to the 
appropriate Compact Commission "for 
such approval as is specified as 
nece:isary in Section 6(g) of the Act." 

excluded from consideration to receive 
emergency access waste if the waste 
does not meet the criteria established by 
the license or licensee· agreement for the 
facility § 62.26[bl(1 ). The license or 

. licensee agreements incorporate the 
regulations and requirements that"affect 
each particular facility. Taken with the 
other information in § 62.26, which the 
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NRC will consider before designating a 
site, the Commission believes § 62.26 as 
it appeared in the proposed rule 
adequately addresses the NRC's 
responsibility to designate a site which 
does not preclude "the implementation._ 
of any specific regula lions. and 
requirements at the designated disposal 
facilities." 

Regarding fees, taxes and other 
conditions that several commentors 
believed the NRC should consider in 
designating a site, the NRC believes that 
Congress intended for generators who 
are granted emergency access to pay all 
the normal Ll..W disposal fees as well as 
the additional fees or surcharges 
specifically applicable to emergency 
access waste and established under 
section 5 of the Act. However, the 
Commission does not agree that such 
information can or should be used by 
the NRC in making its site designation 
decision. 

The Commission recognizes the 
importance of conditions to ensure the 
implementation of emergency access 
decisions once they are made by the 
Commission. In response to the 
comments, the NRC added a new 
Section "VIII" to the Supplementary 
Information portion of the final rule 
titled, "Terms and Conditions for 
Emergency Access Disposal." It sets out 
the responsibilities regarding the 
disposition of emergency access for both 
the generator of the LLW granted 
emergency access and the op.era ting 
disposal site or sites which have been 
designated to receive the waste. The 
new section reaffirms the NRC's 
understanding of Congressional intent 
that whatever conditions or terms 
normally apply to LLW disposal apply 
for emergency access, except where 
specifically stated otherwise in the Act. 

Conditions of Termination 

Four of the commentors suggested the 
addition of a new section or subsection 
to the rule to address the conditions 
under which emergency access could be 
terminated. The Commission agrees that 
terms and conditions should be 
established in the final rule for 
termination of grants of emergency 
access. The NRC has added a new 
Subpart D to the final rule which 
incorporates some of the suggested 
conditions for termination as 
recommended by the commentors. The 
Subpart is entitled, "Termination of 
Emergency Access." This new Subpart 
Dis discussed under.Section VI.(D) of 
the Supplementary Information for.this 
nile. It establishes that the Commission 
may ,erminate a grant of emergency 
access if an applicant has·failed to' 
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comply with the conditions established · 
by the NRC pursuant to this Part. It also 
establishes that the Commission may 
terminate a grant of emergency access if 
it determines that emergency access is 
no longer needed. 

Response to Specific Request for 
Comments · 
· In the proposed rule, the NRC 

specifically requested comments on 
certain parts or assumptions made by 
the NRC. Under Section VIII of the 
proposed rule, the NRC expressed an 
interest in receiving comments on-

(1) What scenarios are envisioned 
where emergency access would be 
required? · 

(2) What are the potential problems · 
with the NRC's approach to determining 
an immediate and serious threat to the 
public health and safety? 

(3) What are the potential problems 
with the arrangement proposed for 
making the determination of serious and 
immediate threat to the common defense 
and security? 

(4) What-are the potential difficulties· 
with the proposed approach for 
designating the receiving site? and 

(5) What should the NRC do if no site 
is found to be suitable for waste 
requiring emergency access? 

Two of the commentors specifically 
addressed this request for comments, 
offering partial responses to some of the 
questions. One of the commentors · 

· offered possible scenarios for 
emergency access and both of the 
commentors suggested that a Federal 
facility should be developed to 
accommodate emergency access wastes. 
The comments did not reveal any new 
perspectives for the NRC to consider so 
the final rule was not affected by the 
comments received. · · 

In th.e proposed rule, the NRC 
specifically requested comments on the 
initial regulatory flexibility analysis 

determination under section 6 of the Act 
that emergency access to an operating 
non-Federal LLW disposal facility is 

. necessary to avert a serious and 
immediate threat to the public health 
and safety or the common defense and 
security. For the most part, the final rule 
is an administrative action which serves 
to codify the criteria and procedures in 
the Act. The adoption of such 
implementing criteria and procedures by 
promulgation of a final rule does not 
have an environmental effect. 

Therefore, the Commission has 
determined under the National 
Environmental Policy Act of 1969, as 
amended, and the Commission's 
regulations in Subpart A of 10 CFR Part 
51, that this rule is not a major Federal 
action significantly affecting the quality 
of the human environment and, 
therefore, an environmental impact· 
s.tatement is not required; 

The environmental as·sessment 
forming the basis for this determination 
is contained in the regulatory analysis 
prepared for this regulation. The 
availability of the regulatory analysis is 
noted in Section XIII of this rule. 

XI. Paperwork Reduction Act Statement 
The final rule adds infprmation . 

collection requirements that are subject 
to the Paperwork Reduction Act of 1980 
(44 U.S.C. 3501 et seq.). These 
requirements were approved by the 
Office of Management and Budget 
Approval Number 3150-0143. 

from small businesses, small 
organizations, and small jurisdictions in 
order to determine if the final 
regulations should be modified such that 
less stringent requirements could be. 
imposed on small entities while still 
adequately protecting the public health 
and safety. None of the comments 
received on the proposed rule addressed 

. the impact of the regulation on small 

Public reporting burden for this 
collection of information is estimated to 
average 680 hours per response, 
including the time for reviewing 
instructions, searching existing data 
sources, gathering and maintaining the 
data needed, and completing and 
reviewing the collection of information. 
Send comments regarding this burden 
estimate or any other aspect of this 
collection of information, including 
suggestions for reducing this burden, to 
the Records and Reports Management 
Branch, Division of Information Support 
Services/lRM, Office of Administration 
and Resources Management, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555; and to the 
Paperwork Reduction Project (3150-
0143), Office of Management and 
Budget, Washington, DC 20503. 

entities or the adequacy of the NRC's 
regulatory flexibility analysis. As a 
result, it was not necessary to change 
the final rule to accommodate the · 
special needs of small b.usiness. 

X. Finding of No Significant 
Environmental Impact: Availability 

This rule establishes criteria and 
pro.c!ldures for a Commission . 

XII. Regulatory Analysis 
The Commission· has prepared a: 

regulatory analysis on this final 
regulation. The an~lysis examines the 
costs and benefits of the alternatives 
considered by the Commission. The 
analysis is available for inspection, 
copying for a fee, at the NRC Public 
Doc~~ent. ~9om, 2120 L Street NW.,· 
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Washington, DC 20555. Single copies of· 
the analysis may be obtained from Janet 

. Lambert, Nuclear Regulatory · 
Commission, NLS-260, Washington, DC 
20555, telephone (301) 492-3857. 

XIII. Regulatory Flexibility Certification·. 

NRC is using this final rule to 
impleinent the statutory requirements 
for granting emergency access to non­
Federal or regional LLW disposal 
facilities under section 6 of the Act. 
Based upon the information·available 
and in accordance with the Regulatory 
Flexibility Act, 5 U.S.C. 605(b), the 
Commission certifies that this rule will 
not have a significant economic impact 
upon a substantial number of small 
entities. 

The rule has the potential to affect 
any generator of LLW es well as any 
existing LLW disposal facility. None of 
the LLW disposal facilities would be 
considered to be a small entity. The 
genei:ators ofLLW are nuclear power 
plants, medical and academic facilities, 
industrial licensees, research and · · 
development facilities, 
radiopharmaceutical manufacturers, fuel 
fabrication facilities, and government 
licensees. Of these categories, all but the 
power plants, fuel fabrication facilities, 
and government licensees could· 
potentially include·small entities. 

Although these categories may 
contain a ''substantial number of small 
entities," the Commission does not 
believe that there will be a significant 
economic impact to these generators 
because the Commission does not 
anticipate that many generators will be 
affected by the rule. In order for the 
requirements of the rule to be imposed · 
on a generator, the generator must 
initiate the action by requesting a grant 
of emergency access from NRC. This 
would occur only because the generator 
has been denied access to LLW 
disposal. The impact of the 
recordkeeping requirements on any 
affected licensees should be minimal 
since the information that must be 
provided if a generator requests· 
emergency access would most likely be 
collected and assembled as part of any 
process to decide a course of action if 
necessary access to LLW disposal was 
not going to be available. · 

The Commission is required by statute 
to make emergency access 

. determinations. Since a grant of 
emergency access is intended to correct 
the problems LLW generators may 
encounter because of lack of access to 
LLW disposal, the provision of ... 
emergen~y access will benefit.any 
generator of LLW, Including small 
entities. · · 
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Establishing criteria and procedures 
for requesting and granting emergency 
access through a rule will also benefit 
email and large generators. This Part 
provides guidance to the generator on 
what information will be required for 
making requests for emergency access 
and provides an orderly framework for 
making those requests. Also, the rule 
will enable generators to better plan to 
avoid IJ..W disposal access problems, 
thus providing the certainty required for 
economic growth and development. 

XIV. Backlit Statement 

The provisions of 10 CFR 50.109 on 
Backfitting do not apply to this 
rulemaking because this regulation is 
not applicable to production and 
utilization facilities licensed under 10 
CFRPart 50. 

List of Subjects in 10 CFR Part 62 

Administrative practice and 
procedure, Denial.of access, Emergency 
access to low-level waste disposal, Low­
level radioactive waste, Low-level 
radioactive waste policy amendments 
act of 1985, Low-level radioactive waste 
treatme.nt and disposal, Nuclear 
materials, Reporting and recordkeeping 
requirements. · 

For the reasons set out -in the 
preamble and·under the authority of the 
Atomic Energy Act of 1954, as amended, 
the Energy Reorganization Act of 1974, 
as amended, and 5 U.S.C. 553, and the 
Low-Level Radioactive Waste Policy 
Amendments Act of 1985, the NRC is 
adopting a new 10 CFR .Part 62. 
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10 CFR Parts 70, 72, 73, and 74 

Ch,mges to Safeguards Reporting 
Requirements 

AGENCY: ~uclear Regulatory 
Commission. 
ACTION:"Final rule. 

SUMMARV:The Nuclear Regulatory 
Commission {NRC) is amending its 
-regulations for the reporting of 
safeguards events. These amendments 
clarify the reporting requirements for 
NRC licensees and will improve tbe 

· NRC safeguards event data base by 
requiring more uniform safeguards event 
Teports. Lkensees ·who are affected 
include power and non-power reactors, 
fuel cycle facilities, and transporters. 
importers, and exporters of special 
nuclear material. The NRC uses the 
report!_!d information to assure ~afety 
during safeguards-related emergencies 
and to identify and characterize generic 
and facility specific precursors that can 
be utilized to preem_pt duplicative or 
similar events in the future. The benefits 
derived from this action are the 
elimination of.unnecessary reports 
without degratiation to safeguards, the 
extension of the period for written 
report submittals and an improved data 
analysis system to provide industry 
feedback for improving safeguards 
systems. 
EFFECTIVE DATE: October .8, l9B7. 
FOR FURTHER INFORMATION COh'TACT; 
Loren Bush, Office ,of Nuclear Reactor 
Regulation, orP.riscillaA .. Dwyer. Office 
of Nuclear Material Safety and 
Safeguards, -U;S. Nuclear Regulatory 
Commission, Washington. DC 20555, 
Telephone (301) 492-8080. or (301) 427-
4773. respectively. 
SUPPLEMENTARY INFORi'.~ATION: 

Background 

10 CFR 73.71 establisheE ,m event 
reporting program to inform the 
Commission of-safeguards C\'ents to 
permit timely anti appropriate response 
to incidents. Safeguar·ds events inc1ude 
actual or attempted theft of special 
nuclear materifil (SNJv1]; actual or 
atiempted acts or events whicb interrupt 
normal operations at power reactors due 
to unauthorized use of or tampering with 
macbinery, components, -or·controis; 
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certain threats made against facilities 
possessing SNM; and safeguards system 
failures impacting the effectiveness of 
the sys!efl'\. The data from this reporting 
program further allows the Commission 
.to identify ana characterize generic and 
facility specific precursors to ·safeguards 
even is. Since the issuance of 10 CFR 
73.71 {47 FR 11511), the NRC staffhas 
found that the requirements are 
frequently misinterpreted, tha I written 
follow-up reports 5ubmitted pursuant to 
the regulation lack uniformity, and that 
within these reports insufficient data is 
reported for NRC analysis. 

For these reasons, on August 27, 1985, 
·the NRC published proposed 
amendments in the Federal Register {50 
FR 34708) to clarify and simplify the 
requirements oflOCFR 73.71; 
conforming amendments to 10 CFR 
·70.-52, i2:52, 73.il7, ·and 74.71 were also 
proposed at that time. The comment 
period which was to have ended on 
Noveniher 27,-1985 was extended to · 
December '31, 1985 ·to permit sufficient 
time.for review of com_penion guidance 
issued after_ the proposed i'Ule 
·publication. 

Summary .of Public Comment 

Comments were received from 
twenty-six respondents comprised of 
power reactor licensees, one fuel . 
processing licensee, three industry 
groups and one private citizen. Copies of 
comment letters are-available for public 
inspection and copying for a lee at 1he 
NRC Public Document Room 11t 1717 H 
Street NW., Washington, DC. 

The ·proposed.amendments have been 
modified in response to comments 

. received, ·as appropriate, and are being 
published in final form. to become 
effective 120 days after ,publication of 
the notice. A summary of the public 
comments. along with their resolution, 
follows. The comments have been 
placed in the following categories: 

1. Safeguards log. 
2. Reporting of interruption of normal 

operations at power reactors. 
3. Reporting of unauthorized entry 

through required barrier. 
4: Administrative issues. 
5. Clarifications needed. 
6. Miscellaneous issues. 
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1. Safeguards log. The majority of 
respondents commented on some aspect 
of the safeguards log. Th-ese comments 
have been divided into the following 
issues that the respondents raised: 

a. Items to be logged. 
b. Maintenance and submittal of 

stand-alone log. 
c. Additional discussion of burden 

imposed by log. 
(a) Items to be logged. Respondents 

indicated that the provision to log any 
other failure of a safeguards 
system "* • • not included in 
paragraph Il(a) * * * if the failure 
degrades the effectiveness of the 
system * * *" would require the logging 
of a great deal of insignificant data. 
Respondents suggested that unless the 
provision was made clearer, substantial 
disagreement could exist between 
licensees and NRC inspectors over what 
items are required to be logged. The 
provision may be subject to broad 
interpretation because of its open-ended 
nature. For this reason this provision 
has been revised to read: "Any other 
threatened, attempted, or committed act 
not previo'usly defined in Appendix G 
with the potential for reducing the 
effectiveness of the safeguards system 
below.that committed to in.a licensed 
physical security or contingen_cy plan or 
the actual-condition of such reduction in 
effectiveness." The supporting guidance 
for the rule has been revised accordingly 
in response to these n,visions. 

(b) Maintenance and submittal of 
stand-alone log. The majority of 
commenters including two utility groups 
indicated that the maintenance and 
submittal :or a stand-alone log was a 
large administrative burden on the 
licensee implemented for the 
convenience of the NRC. The 
recommendation was made that this 
requirement be deleted in its entirety. 

.justification for this recommendation 
included th!) opinion that the events to 
be logged are insignificant and their 
logging will not increase safeguards 
effectiveness, submittal of the log will 
require increased review of the log by 
licensee management to assure that 
events required to be logged are in fact 
logged, and records of the events to be 
logged are presently maintained onsite 
and readily available for NRC 
inspection. 

In response to these comments, it is 
believed this provision has been subject 
to much misinterpretation. The proposed 
reporting and recordkeeping 
requirements are intended to keep NRC 
informed concerning the degradation/ 
failure or attempted/actual penetration 
of each licensee's physical security 
system as well as credible threats made 
against the licensee's facility. NRC staff 
intends to use the reported/recorded 
safeguards information to assure that 
appropriate action is taken by the 

licensee to address physical security 
degradation/failure and/or threats 
against the facility. Further, such 
information is used to identify and 
characterize generic and facility specific 
precursor information that could be 
utilized to preempt duplicative or similar 
events in the future. These 
considerations support the need for the 
reporting of these types of events. 
Regarding the maintenance of a stand­
alone log, it is noted that this is not a 
new requirement and that under the 
previous 10 CFR 73.71(c), licensees were 
required to maintain a separate log to 
record events reportable under § 73.71. 
Furthermore, examples of the types of 
events other than those required by 10 
CFR 73.71(c) that need be "recorded" 
under the previous regulation are 
identified in Regulatory Guide 5.62, 
Reporting of Safeguards Events. [Copies 
of this Regulatory Guide are available 
for inspection or copying for a fee at 
1717 H Street, NW., Washington, DC.) 
Comparison of this information with the 
events to be logged under the proposed 
regulation indicates an overall reduction 
in the burden to licensees resulting from 
events lo be reported. This is based on 
the fact that the majority of events 
previously required to be reported 
within 24 hours (with a follow-up 
written report) have been picked up as 
log entries under the revised regulation. 
As a log entry, the follow-up written 
report need not be submitted, 
substantially reducing the overall 
burden. Some commenters interpreted 
the increased number of examples in the 
supporting guidance for the proposed 
rule as meaning more events were 
required to be reported. The staff notes 
at this time that the examples in the 
original regulatory guide were never 
intended to be all-inclusive and that the 
additional examples have been provided 
to aid the licensee in understanding the 
intent of the regulation. Commenters 
also indicated that not all events 
required to be logged under the present 
requirement are logged in one log. but a · 
number of logs, i.e., maintenance log, 
alarm station, log. etc. It is the opinion of 
these commenters that revising their 
procedures to maintain one log. as 
opposed lo multiple logs, will greatly 
increase their burden. It is anticipated 
that the revised regulation will reduce 
the burden to licensees. Accordingly, no 
revision has been made to the revised 
rule in the area of maintenance of a 
stand-alone log. 

Regarding the submittal of the stand­
alone log to the NRC requiring 
additional review time by licensee 
management, commenters are reminded 
that the requirement to maintain a log, 
regardless of its submittal to the NRC, 
carries with it the requirement for 
correct and accurate entries. The 
concern over review for accuracy 
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associated with the act of submitting the 
log to the NRC should also be applied to 
the maintenance of a log onsite for 
review by inspectors. Hence, with 
respect to review time, there is no 
difference, from a regulatory standpoint, 
in the level of burden imposed between 
a log maintained onsite versus one 
submitted to the NRC. It is noted that 
the log submitted to the NRC does not 
have to be typewritten as long as it is 
legible. The supporting guidance for the 
rule has been revised to reflect this and 
to include examples of sample log 
entries for clarification regarding length 
and content. 

Finally, regarding the comment that 
the log need not be submitted to NRC 
Headquarters because records are 
available for onsite inspection, the staff 
believes that with the justification of a 
stand-alone log established, the onerous 
na lure of the log submittal to the NRC, 
as noted in comments, is greatly 
lessened. In review, this is based upon 
no requirement to submit a typed or 
original log (xeroxed is acceptable as 
long as it is legible) and no additional 
requirement imposed on the accuracy of 
a log submitted to the NRC versus one 
maintained onsite. 

(c) Additional discussion of burden 
imposed by Jog. As previously 
discussed, the overall burden on 
licensees for the reporting/logging of 
safeguards eve~ts is in fact reduced by 
the proposed requirement. However, 
based upon the number of comments 
received on this issue, the Regulatory . 
Analysis for this rulemaking has been 
thoroughly reviewed and revised, as 
appropriate,-to assure that respondents' 
concerns have been considered. 

2. Reporting of interruption of normal 
operations at power reactors. The 
proposed regulation under§ 73.n(b) and 
I(a)(3) of Appendix G to Part 73 requires 
that actual or attempted acts or events 
which cause or could cause interruption 
of normal operation Qf a licensed 
nuclear power reactor through the 
unauthorized use of its machinery. 
components, or controls be reported 
within one hour to the NRC. Various 
comments were received from 
respondents on. this issue. The majority 
of comments indicated that some 
clarification of the provision is needed. 
Specific suggestions included limiting 
the provision to de!:berate, ·intentional, 
or malicious acts and focusing the 
provision on an actual act of sabotage 
rather than interruption of normal 
operation; A few commerits indicated 
that the interruption oi normal operation 
should not be considered a safeguards 
event and that such events are already 
reportable under Part 50 requirements. 

·Finally.specific definitions for the terms 
'"tampering" and "interruption of normal 
operation" were requested. 
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The inclusion of this provision within 
the reporting requirements for 
safeguards events was prompted by 
amendments·in 1981 to the Atomic 
Energy Act of 1954, as amended, (the 
Act). At that time a new subsection 
(section 236b) was added which subjects 
to criminal penalty any person who 
intentionally or willfully causes or 
attempts to cause an inteITuption of the 
normal operation of specified nuclear 
facilities through the unauthorized use 
of or tampering with the machinery, 
components, or controls for such 
facilities. The Federal Bureau of 
Investigation (FBI), as the Federal 
agency charged with the criminal . 
investigatlon of sabotage at nuclear 
reactors, has revised its in_temal policy 
on the definition of sabotage 1o be 
consistent with the Act. The revision to 
10 CFR 73.71 is necessary to bring NRC 
regulations into line with the Act. 
Because tlie question of intent cannot 
normally be dete,rmined in a one hour 
time frame, the term "willfully" and 
"intentionally" are not included in the 
reporting requirements. 

A proper application of the -term 
"interruption of normal operations" will 
put the reporting of these events in 
p~c.,:or perspective. The legislative 
history for the aforementioned 
amendments to the Act states that the 
term refers to the cessation of actual 
production, utilizatign, or storage . 
operations which. if a:ccompii!lhed, 
would result.in substantial economic 
harm or cost to the licensee. For the 
purpose of this rulemaking, this term 
will be used only to refer to utilization 
operations. The term sabotage is not 
specifically used within the regulation to 
assure that the actual act is reported 
while allowing ·the FBI to investigate 
whether a violation of law has occurred. 
In addition, the word "tampering", when 
used in conjunction •.vith this reporting 
requirement only, means alt~ring·for 
improper purposes or in an improper 
manner. Jt is noted that all terms or 
phrases clarified as a result of comment 
analysis for the _proposed rule are 
·included in a glossary added to the 
supporting guidance for this rule, 
Regulatory Guide 5.62, "Reporting of 
Safeguards Events," Rev. 1. Finallv 
regarding duplication of reporting-v.'ith 
Part 50 requirements, the revisions to 10 
CFR 73.71 explicitly state that duplicate 
reports are not reouired for events that 
are also reportabl~ under 10 CFR 50.72 
and 50.73. 

• 3. Reporting of unauthorized entry 
through a required barrier. Sections 
73.71(b)(1) and I(c) of Appendix G to 
Part 73 of the proposed regulation 
required any unauthorized entry through 
a required barrier (whether or not the 
event is proper-ly compensated) to be 
reported to the NRC within one hour of 

discovery. Comments on this issue 
questioned the need for reporting of all 
_unauthorized entries especially those by 
authorized individuals and indicated 
that unauthorized entries due to 
procedural or unintentional errors need 
not be reported especially when the 
event is properly compensated,_Specific 
definitions for the terms "unauthorized 
entry" and "required barriers" were 
requested. 

The staff agrees in part with these 
comments arid recognizes the fact that 
some unauthorized entries through a 
required baITier may not involve 
malevolent intent particularly those 
involving "tailgating" by individuals into 
areas to which thev are authorized 
unescorted access~ Conversely, 
however, the staff believes it prudent 
and appropriate that malevolent intent 
be assumed if an individual makes an 
actual entry into an area to which he or 
she is not authorized unescorted access. 
For these reasons, this provision has 
been revised to require one-hour 
reporting of: "Any actual entry of an 
unauthorized person into a protected 
area, a material access area .. controlled 
access area, vital r-rea, or transport." An 
unauthorized person is defined as an 
unescorted indfvidual in an area to 
which the individual is not granted 
unescorted access. All other acts or 
events involving invalid or incorrect 
entry procedures should be logged. To 
clarify this issue. additional pertinent 
examples have been added to the rule's 
supporting guidance. In addition, the 
intent of proposing to require the 
reporting of any unauthorized entry 
through a required barrier was also to 
require the reporting of the introduction 
or-attempted introduction o_f contraband 
into the facility. While § l(a) of 
Appendix G could also be cited as 
requiring the reporting of such an event, 
the staff has added a separate provision 
to make it clear such events are required 
to be reported within one hour. 

4. Administrative issues. The 
proposed.regulation required the use oI 
the Licensee Event Report (LER) form, 
NRC Form 366, for the submittal of 
follow-up written reports by power 
reactor 1icEmsees. Public comment, 
including the comment of one utility 
group. identified problems with the use 
of these forms and recommended the 
use of letter format for. report submittal 
as required for all but power reactor 
licensees. Commenters opposed the use 
of the form by noting that the form was 
prepared for the reporting of safety 
events under Part 50 requirements and, 
hence, did not quite "fit"' the planned 
usage under 10 CFR 73.71. From a 
philosophical standpoint, commenters 
felt the use of a common form blurred 
the important distinction between safety 
and safeguards. The purpose in 
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requiring the use of this common form 
was to simplify report submittal. It is 
believed that the form has been 
designed with enough flexibility .to 
accommodate the reporting of both 
safety and safeguards events. 
Furthermore. use of a common form will 
simplify administrative procedures. For 
these reasons. no change has been made 
to the regulation regarding use of the 
LER form. However, guidance on use of 
the form by power reactor licensees for 
the reporting of safeguards events has 
been added to the rule's supporting 
guidance. 

A few comments were received which 
requested the one-hour reporting 
requirement be extended to 4 or 24 
hours and the requirement to log an 
event within 24 hours of its discovery be 
extended to 72 hours. No revision to the 
proposed rule has been made in 
response to these comments. In the case 
of extending the one-hour limit, the 
proposed rule represents appropriate 
revisions to the present requirement that 
_assure only those events requiring a 
one-hour report are in fact required lo 
·be reported within one hour. In the case 
of extending the 24-hour limit, a ·24-hour 
period to document an event in a log is­
more than sufficient time and alreadv 
represents a relaxation over immediate 
logging. 

Also in the area of reporting periods, 
commenters. including one utility ·group, 
commented that the initiation of the time 
period for reporting should be tied to 
discovery by a member of the security 
organization, not just by any licensee 
employee, and that the security · 
organization should make the 
determination that a safeguards event 
has occurred, again, not just any 
employee. The staff agrees that the 
·determination for reporting an event 
should be made by onsite security 
management or equivalent. This 
information has been added to the rule's 
supporting guidance. It is believed, 
however, that the discovery of an event 
should not be limited to discovery by a 
member of the security organization. All 
regular site employees should receive 
training by the security organization to 
foster an awareness of site security. In 
this regard, site employees should be 
briefed on their responsibility to 
immediately notify site security of 
safeguards anomalies. The staff. 
therefore. has made no revision to the 
proposed regulation in response to this 
particular comment. 

Commenters, including one utility 
group, requested that the required 
record retention period of three years be 
revised downward to one year. In this 
regard, there is an ongoing NRC 
rulemaking which will standardize all 
record retention periods to 3 years, 5 
years. 10 years, or life in order to ease 
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the burden on affected licensees who 
are subject to diverse reporting and 
recordkeeping requirements. The three­
year period required in 10 CFR 73.71 is 
consistent with this policy. As this 
policy evolves, any revisions to the 
standardized retention periods would be 
reflected in a conforming amendment to 
§nn · 

Responde~ts further expressed the 
view that immediate reports should be 
made to the appropriate NRC Regional 
Office, not the Operations Center and 
that the procedure for revising written 
reports, i.e., complete report· resubmittal, 
was overburdensome and unnecessary. 
Justification for changing the designated 
report recipient to the Region includ.ed 
the fact that immediate response is 
provided by the Region, not NRC 
Headquarters, and that current practice 
is to notify a Regional Office during day­
time work duty hours and to notify the 
Operations Center during night off-duty 
hours. 

The NRC purpose in requiring reports 
to be made to the Operations Center, as 
required under present § 73.71 
requirements, is to assure safety through 
appropriate action taken in response to 
emergencies or other acts or events 
inimical to the public health and safety. 
Through pre-established procedures, 
this centralized point can notify 
designated personnel for action as 
appropriate. It is also believed that 
simplified' procedures, such as use of 
one centralized point for the reporting of 
significant events (both safety and 
safeguards), will assist licensees in 
responding to continuing developments 
if an actual emergency progresses for 
some time. Accordingly, this provision 
remains as required under the present 
regulation. Regarding the submittal of a 
revised report, requiring full report 
resubmittal assists in standardizing the 
procedures for the reporting of safety 
and safeguards events. For safety­
related events, these procedures are 
described in NUREG-1022. Supplement 
No. 1, "Licensee Event Report System·· 
which states: 

The revised LER must stand alone. in 
addition, it would be very helpful if the 
licensee would indicate in the text on the LER 
form the revised or supplementary 
information. The revised or supplementary 
information could be noted in a manner 
analogous to amendments for FSARs by 
placing a ver:tical line in the margin. 

For this reason, no changes have been 
made in response to this comment. 

Finally, the staff has re-evaluated the 
need to provide a copy of the safeguards 
log to" ... if applicable, the 
appropriate NRC Resident 
Inspector ... " and has determined this 
is an unnecessary burden to licensees 
and inconsistent with the goal of 
consistency with safety-event reporting 

procedures. Accordingly, this 
requirement has been deleted. 

5. Clarifications needed. Public 
comment requested clarification of a 
number of terms and expressions used 
in the guidance for the proposed 
regulation. Some of these have been 
clarified under the discussion of other 
comment issues. The remaining terms 
are clarified here. All terms or 
expressions discussed as part of public 
comment analysis for this rule are 
included in a glossary added to the 
rule's supporting guidance, Regulatory 
Guide 5.62, Reporting of Safeguards 
Events, Rev.1. 

a. "Safeguards system." This term 
covers the equipment, personnel, and 
procedures that comprise the physical 
protection program necessary to meet 
Part 73 requirements. _ 

b. "Any failure of a safeguards system 
or the discovered non-inherent 
vulnerability • • • etc." In an attempt 
to clarify this phrase it has been revised 
to refert to: "Any failure, degradation, or 
discovered vulnerability • • ... and to 
delete the proposed definition of 
compensatory measures. Rather than 
add an additional definition for 
compensatory measures to the Federal 
Code (which could be confusing), the 
existing definition found under 10 CFR 
73.46(g)(5) and 73.55(g)(1) will be used. 
This definition will be referenced in the 
supporting guidance for this rulemaking. 
For further clarification, descriptions of 
acceptable compensatory measures 
have been added to the supporting 
guidance. 

c. "Credible" threat. A threat should 
be considered credible when (1) 
physical evidence supporting the threat 
exists, (2) information independent from 
the actual threat message exists which 
supports the threat, or (3) a specific 
group or organization claims 
responsibility for the threat. 

d. "Significant physical damage·· {as 
applied to a power reactor, a facility 
possessing SSNM or its equipment, 
carrier equipment transporting nuclear 
fuel or spent nuclear fuel, or to the 
nuclear fuel or spent nuclear fuel a 
facility or carrier possesses). This term 
covers physical damage to the extent 
that the facility, equipment. transport. or 
fuel cannot perform its normal function. 

e. "Lost" versus "unaccounted for'" re: 
transportation of material. The term 
"lost" covers material that is no longer 
in the possession of the party authorized 
to possess it during a specific time 
period and a search for the material 

, verifies this. "Unaccounted for" refers to 
material in transit which has not arrived 
at its delivery point four hours or more 
after the estimated arrival time. 
However, a search has not confirmed 
the material to be lost. 

f. "Theft of SNM." The term refers to 
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the unauthorized taking of SNM for 
unauthorized use. 

g. "Diversion of SNM." This term 
refers to the unauthorized movement of 
SNM by individuals authorized access 
to or control over the material. 

h. "Loss of SJ\!'M." This term refers to 
, (1) a failure to measure or account for 

material, authorized to be possessed by 
the licensee, by the material control and 
accounting system approved for the 

· facility and not confirmed stolen or 
diverted or (2) an accidental (i.e. 
unplanned) offsite release or dispersal 
of SNM known or suspected to be 10 
times greater than normal operating 
losses for the time frame in question 
whether or not the release is measured. 
The term "loss" implies that a search 
has been conducted to confirm the 
material loss. For fixed sites, this search 
should.be conducted within the one­
hour time frame of reportability. 

i. "Safeguards Event Log." This term 
refers to a compilation of log entries for 
the events described under section II of 
Appendix G to 10 CFR Part 73. Entries 
must include date and time of event. 
summary description of event, and 
action taken. For repeated events, the 
date and time should be recorded; 
however. the summary and action taken 
nt?ed only reference the initial e\'cnt of 
the series of identical events. An active 
"safeguards e\·en! log" is not ret;uired ~o 
b!:? maintaiPed in one location onsite. Its 
format ma~ be typed or handwritten as 
long as ii is legible and reproducible. 
Entries in a "safeguards event log" 
submitted to the NRC need not be in 
time sequential order. 

6. Miscellaneous issues. This 
rulemaking grants a portion of a petition 
for rulemaking assigned Docket No. 
PRM 50-36 from the Nuclear Utility 
Bi.lckfitting and Reform Group 
(NUBARG). This rule responds 
specifically to section VI of the petition, 
Reporting Requirements Associated 
with 10 CFR 73.71. In this section the 
petitioner suggests that the regulation be 
amended to provide for written report 
submittal by the licensee within 30 days 
of initial notification r.ather than \'iithin 
15 days. According to the petitioner, this 
would allow a licensee's staff more time 
during the critical period immediately 
following an event to devote to the 
resolution of the problem end would 
minimize interference with daily 
operation. The NRC has agreed with this 
suggestion in the past and included this 
revision within the final rule. Comments 
received on this issue universally 
support the extension of the time period 
for written report submittal. NUBARG · 
acknowledged the action and requested 
a prompt response from the NRC on the 
rnmaining items of the petition. 

Comments received from one low 
enriched uranium fuel fabrication 
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licensee noted that its NRC-approved 
physical security plan specifically 
identifies the reporting requirements for 
shipments that have not reached their 
destination oy the estimated time of 
arrival. This commenter requested that 
the requirements for licensees subject to 
§ 73.67 not be changed because these 
changes would produce no benefit but 
would result in added costs. The staff 
has made a thorough review of this 
issue, including inspection of reporting 
commitments in the subject licensee's 
physical security plan and finds no 
conflict. A "lost" shipment carriBs with 
it the understanding that a search or 
trace investigation has determined the 
shipment to be verified lost (see 
paragraph Se above). A shipment may 
Le "unaccounted for" for up to 4 hours 
before it is determined "lost." There is 
no difference in a reporting period 
described as "within one hour of 
discovery of a loss" versus "within one 
hour of obtaining results of a trace 
iilvestigation." 

Finally, during the course of public 
comment analysis, a question arose 
w.hether licensees would be required to 
~ubmit physical security plan 
amendments to conform with this 
revised regulation. The revised 
regulation s:ipersedes the previous 
§ 73.71 and any previous security plan 
commitments dealing with reporting of 
safeguards events. Licensees are not 
required to submit plan changes in 
response to the new regulation; 
however. those licensees who have 
paraphrased the previous 10 CFR 73.71 
in .their security plans should revise 
their plans to delete previous 
commitments in this area; these plan 
revisions mav be submitted under the 
provisions of 10 CFR 50.54[p ). It is noted 
that based upon the expected reduction 
in burden to affected NRC licensees 
with no resultant safeguards 
degradation, this regulation has been 
approved as a generic backfit and a 
backfit analysis is incorporated within 
this notice. 

Environmental Impact: Cateaorical 
Exclusion 

The NRC has determined that this 
final rule is the type of action described 
in categorical exclusion 10 CFR 
51.22(c)(3). Therefore, neither an 
environmental impact statement nor an 
environmental assessment has been 
prepared for this final rule. 

Paperwork Reduction Act Statement 

This final r'ule amends information 
collection requirements that are subject 
to the Paperwork Reduction Act of 1980 
(44 U.S.C, 3501 et seq.). These 
requirements were approved by the 
Office of Management and Budget 
approval numbers 3150--009, 3150--0132, 
3150-0002, and 3150-0123. 

Regulatory Analysis 

The NRC staff has prepared a 
regulatory analysis on this final 
regulation. The analysis examines the 
costs and benefits of the alternatives 
considered by the Commission. The 
analysis is available for inspection in 
the NRC Public Document Room, 1717 H 
Street, NW., Washington, DC 20555. 
Single copies of the analysis may be 
obtained from Priscilla A. Dwyer, 
Safeguards Reactor Regulatory 
Requirements Section, Division of 
!;,afeguards, Office of Nuclear Material 
Safety and Safeguards, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555, Telephone (301] 427--47~3. 

Regulatory Flexibility Certification 

In accordance with the Regulatory 
Flexibility Act of 1980, 5 U.S.C. 605[b), 
the Commission hereby certifies that 
this revised rule does not have a 
significant economic impact on a 
substantial number of small entities and 
will result in a reduction in burden to 
affected licensees. Some transporters, 
importers, and exporters of special 
nuclear material (SNM) and spent fuel 
will be affected by this rule. Each year 
out of approximately 600 reported 
events, about 3 come from this group 
which includes small entities. The rule 
also affects licensees who operate 
nuclear power plants and fuel facilities 
under 10 CFR Parts 50 and 73. The 
companies that own these plants and 
facilities do not fall within the scope of 
the definition of "small entities" set 
forth in§ 605[b) of the Regulatory 
Flexibilitv Act of 1980, or within the 
definitiori' of Small Business Size 
Standards set out in regulations issued 
by the Small Business Administration in 
13 CFR Part 121. 

Backfit Analysis 

As required by 10 CFR 50.109 (50 FR 
38097), the NRC staff has completed a 
backfit analysis for·this final rule. The 
staff has determined, based on this 
analysis, that backfilling to comply with 
the requirements of this final rule is 
justified becausP. imposition of these 
requirements will result in a substantial 
increase in the overall protection of the 
public health and safety or the common 
defense and security and direct and 
indirect costs are justified in view of the 
increase in protection. The backfit · 
analysis, which includes a summary 
regulatory analysis, follows. 

I. Summary Regulatory Analysis 

1. Objective. In general, the objective 
of this rule is to clarify and simplify the 
reporting of safeguard events to the NRC 
by licensees. Safeguards events include 
actual or attempted theft ofspecial 
nuclear material (SNM), actual or 
attempted acts or events which interrupt 
normal operations at power reactors due 
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to unauthorized use of or tampering with 
machinery, components or controls, 
certain threats made against facilities 
possessing SNM, and safeguards system 
failures impacting the effectiveness of 
the system. The reporting of this data to 
the NRC is necessary to assure safety 
during safeguards-related emergencies 
and to allow the Commission to identify 
and characterize generic and facility­
cpecific precursors to certain safeguards 
events. Since the original issuance of 
§ 73.71, the staff has found the 
requirements are frequently 
misinterpreted, that written follow-up 
reports submitted pursuant to the 
regulation lack uniformity and that 
within these reports insufficient data is 
reported for NRC analysis. 

Specifically, these revisions will: (1) 
Clarify to licensees the safeguards 
events that must be reported. (2) extend 
the period of time for submittal of 
licensee written reports, (3) assure 
standardized and sufficient report­
making to assist NRC data evaluation, 
(4) eliminate telephonic notification and 
written reporting deemed unnecessary 
by the staff. and {5] assure a consistent 
and comparable level of reporting for 
safety and safeguards events. 

2. Description of octivity. At present. 
licensees are required to report certain 
events within one hour or 24 hours of 
their occurrence with submittal of 
written follow-up reports within 5 or 15 
days depending upon the event. All 
events reportable are required to be 
maintained in a separate log onsite, 
while other events are simply required 
to be recorded. The specific events 
reported within these time periods or 
logged are described by such broad 
phrases as "potential loss," "moderate 
Joss of effectiveness" and "major Joss of 
effectiveness." 

The revisions to § 73.71 require events 
to be either reported within one hour or 
logged with the log submitted to the 
NRC on a quarterly basis. Events 
reported within one hour are required to 
be followed up by a written report 
within 30 days. In describing the events 
to be reported, an attempt has been 
made to describe only those types of 
events actually requiring reporting and 
to assure that categorization of events 
which may warrant Federal involvement 
is made by appropriate Federal 
agencies, not the licensee. 

The net results of the final regulations 
are to (1) eliminate the present 24-hour 
reporting requirement (most items 
presently reportable within 24 hours will 
be logged, only, under the final rule), (2) 
eliminate the requirement to log items 
reportable to the NRC within one hour, 
(3) clarify and simplify the descriptions 
of events to be reported or logged 
including clarification of information to 
be reported, and (4) require the 
submittal of a log of safeguards events 
to the NRC on a quarterly basis. 



PART 70 • STATEMENTS OF CONSIDERATION 

Since licensees are currently required 
to immediately report or log certain 
safeguards events, the major new 
activity required of the licensee under 
this amendment is submittal of the 
quarterly log to the NRC. 

3. Potential change in risk to the 
public from accidental off site release of 
radioactive material. An improved 
system for the reporting of safeguards 
events. which might or in fact do lead to 
a radioactive release, e.g., radiological 
sabotage, could permit more timely and 
effective response to the incident. This 
could have the effect of decreasing the · 
risk to public from an off site release by 
allowing more timely mitigation of the · 
event or more timely implementation of 
nece5sary contingency action. 

4. Potential impact on radiological 
exposure of fociiit_v employees. To the 
extent that an improved reporting 
system will permit more timely 
mitigation of a safeguards event 
involving a radioactive release. the 
potential impact of radiological 
exposure on facility employees will be 
reduced. Otherwise. with respect to 
radiological exposure, there is no impact 
on facility employees. 

5. Installation and continuing costs. 

Curreri! Anr1ual U=ensee Operational Cost ...••.•. S15k/site. 
Rev:sed Annua! Licensee Operational Cost ..•.... 6k/site. 

Decr~ased Cost Resulting from Revised 9k/site. 
Regul2bon. 

6. Potential safety impact of changes 
in plant or operational complexity. 
None. 

7. Estimated resource burden on the 
NRG. 

Curren, NRC Operationai Cost ...........•................. Si26k/aJ1 
sites. 

Re\l'lsed NRC Opera!iorial Cost.·-···········-·-······· 266k/all 
sites. 

Increase Cost to NAC Aesu\11ng from 140k/all 
Revised Regulation (d\Je to increased sites. 
time needed to analyze quarterly sub-
mitted log). 

8. Potential impact of d~ff erences in 
facility type or age. No potential impact 
is noted of differences in facility type or 
age on the relevance or practicability of 
implementing this rule. 

9. The rule is final. 

II. Justification 
1. Increased protection of the public 

health and safety. The staff believes 
that issuance of this final rule will 
improve the implementation of reporting 
of safeguards events requirements due 
to increased clarity. Further, it will 
improve the ability of the NRC to 
uncover generic precursors to events or 
defects in the safeguards systems used 
to protect the plant. Clarifying and 
simplifying p,ocedures for reporting can 
have a significant impact on the 
timeliness and effectiveness of -

establishing the NRC-licensee interface 
or other possibly necessary Agency 
interfaces (e.g., with the FBI) during 
actual safeguards emergencies. This 
results in iricreased protection to the 
public health and safety because it 
facilitates a timely, coordinated 
response to saf~guards emergencies by 
the l\i'"RC, licensees, end other Agencies, 
as appropriate.· Improving the ability of 
the NRC staff to uncover generic 
precursors or defects provides the NRC 
with an improved capability to initiate · 
corrective action, if needed. prior to a 
vulnerability having a detrimental effect 
on the public health and safety. This 
action will, thus. also improve the 
protection of the public health and 
safety. 

2. Cost implications. Implementation 
costs are expected to be negligible 
because neither security plan 
amendments nor their review will be 
required. Annual opera!ing costs are 
anticipated to decrease for industry. 
from $15k to $6k per site. because of a 
reduced reporting burden. and increase 
for the NRC. from S126k to $266k for all 
sites, because of the increased time 
needed to review quarterly submitted 
logs. 

3. Priority and scheduling. Based upon 
the resulting substantial increase in the 
overall protection of the public health 
and safety. as discussed above, this 
backfit is considered to be a high 
priority. The proposed changes do not 
affect the schedules of other regulatory 
activities on-going at nuclear power 
plants. 

4. Findings. The NRC staff finds that 
issuance of this final rule will result in a 
substantial increase in the overall 
protection of the public health and 
safety and direct and indirect costs are 
justified in view of the increase in 
protection. 

List of Subjects 

10 CFR Part 70 

Hazardous materials-transportation. 
Nuclear materials, Packaging and 
containers, Penalty, Radiation 
protection, Reporting and recordkeeping 
requirements, Scientific equipment, 
Security measures, Special nuclear 
material. 

10 CFR Part 72 

Manpower training programs, Nuclear 
materials, Occupational safety and 
health, Reporting and recordkeeping 
requirements, Security measures, Spent 
fuel. 

10 CFR Part 73 

Hazardous materials-transportation, 
Incorporation by reference, Nuclear 
materials, Nuclear power plants and 
reactors. Penalty, Reporting and 
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recordkeeping requirements, Security 
measures. 

10 CFR Part 74 

Accounting, Material control and 
accounting, Nuclear materials. Penalty. 
Reporting and recordkeeping 
requirements, Special nuclear material. 

For the reasons set out in the 
preamble and under the authority of the 
Atomic Energy Act of 1954. as amended, 
the Energy Reorganization Act of 1974, 
as amended, and 5 U.S.C. 553. the NRC 
i~ adopting the following amendments to 
10 CFR Parts 70, 72, 73 and 74. 

,52 FR 22416 
Published 6/11/87 

10 CFR Part 70 

Material Control and Accounting 
Requirements for Facilities Licensed 
To Possess and Use Formula 
Quantities of Strategic Special Nuclear 
Material 

Correction 

In rule document 87-6945 beginning on 
page 10033 in the issue of Monday. 
March 30. 1987, make the following 
correction: 

§ 70.32 (Corrected] 

On page 10038. in the first column, in 
§ 70.32(c)(1)(i), in the sixth line, 
"'74.41(c)(1)" should read "74.51(c)(1)". 

52 FR 31601 
Published 8/21/87 
Effective 8/19/87 

Statement of Organization and General 
Information 

See Part 1 Statements of Consideration 

52 FR 38391 
Published 10/16/87 
Effective 12/1/87 

· Regional Nuclear Materials Licensing 
for the United States Navy 

See Part 30 Statements of Consideration 

52 FR 48092 
Published 12/18/87 
Effective. 12/18/87 

Domestic Licensing of Byproduct, 
Source, and Special Nuclear Material; 
Revision of-List of Non-Agreement 
States in Region III 

See Part 30 Statements of Consideration 

52 FR 49362 
Published 12/31/87 
Effective 2/1 /88 

Completeness and Accuracy of 
Information 

See Part 2 Statements of Consideration 
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53 FR 3861 
Pu bilshed 2/10/88 
Efiective 2/10/88 

Chan~e of Region I Address 

See Part 1 Statements of Consideration 

53FR4109 
Published 2/12/88 
Elf active ·2112188 

Relocation of NRC Offices-NMSS. 01 
and GPA 

See Part 30 Statements of Consideration 

53 FR 19240 
Published 5/27/88 
Effective 7 /26/88 

Retention Periods for Records 

See Part 4 Statements of Consideration 

53 FR 24018 
Published 6/27/88 
Effective 7/27/88 

General Requirements for 
Decommissioning Nuclear Facilities 

See Part 30 Statements of Consideration 

53 FR 26591 
Published 7/14/88 
Effective 7/27/88 

10 CFR Part 70 

General Requirements for 
Deco"mmissioning Nuclear Facilities; 
Correction 

AGENCY: Nuclear Regulatory 
Commission. 
~CTION: Final rule; correction. 

SUMMARY: This document corrects a 
final"rule appearing in the Federal 
Register on June 27, 1988 [53 FR 24018) 
which establishes technical and 
financial criteria for decommissioning 
licensed nuclear facilities. This action is 
necessary to insert a date that was 
inadvertently omitte"d from.the final rule. 
EFFECTIVE DATE: July 27, 1988. 

FOR FURTHER INFORMATION CONTACT: 
K. Steyer, C,-Feldman, or F. Cardile, 
Office of Nuclear Regulatory Research, 
U.S. Nuclear Regulatory Commission, 
Was}lington, DC 20555, Telephone: 301-
492-3824. 

53 FR 31651 
Published 8/19/88 
Effective 9/19/88 

Ucensing Requirements for the 
Independent Storage of Spent Nuclear 
Fuel and High-Level Radioactive 
Waste 

See Part 72 Statements of Consideration 

53 FR 43419 
Published 10/27/88 
Effective 10/27/88 

Relocation of NRC's Public Document 
Room; Other Minor Nomenclature 
Changes 

See Part 1 Statements of Consideration 

53 FR45447 
Published 11/10/88 
Effective 12/12/88. 

Safeguards Requirements for Fuel 
Facilities Possessing Formula 
Quantities of Strategic Special Nuclear 
Material · 

Part 2 Statements of Consideration 

54 FR6876 
Published 2/15/89 
Effective 2/15/89 

Centralization of Material Control 
and Accounting Licensing and 
Inspection Activities for 
Non-Reactor Facilities 

See Part 74 Statements of Consideration 

54 FR 14051 
Published 4/7 /89 
Effective 4 /7 /90 

Emergency Preparedness for Fuel 
Cycle and Other Radioactive Material 
Licensees 

See Part 30 Statements of Consideration 

55 FR5978 
Published 2/21 /90. 
Effective 2/21 /90 

Centralization of Material Control and 
Accounting Licensing and Inspection 
Activities for Nonreactor Facilities 

See Part 74 Statements of Consideration 

55 FR 10397 
Published 3/21 /90. 
Effective 4/20/90 

Preserving the Free Flow of 
Information to the Commission 

See Part 30 Statements of Consideration 

56FR23360 
Published 5/21/91 
Effective 6/20/91 

Standards for Protection Against 
Radiation 

See Part 20 Statements of Consideration 
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56 FR 40664 
Published 8/15/91 
Effective 9/16/91 

Revisions to Procedures to Issue 
Orders; Deliberate Misconduct by 
Unlicensed Persons 

See Part 2 Statements of 
Consideration 

56 FR40757 
Published 8/16/91 
Effective 10/15/91 

· · Notifications of Incidents 

See Par1 30 Statements of 
Consideration 

56 FR 55991 
Published 10/31/91 
Effective 12/2/91 

Material Control and Accounting 
Requirements for Uranium Enrichment 
Facilities Producing Special Nuclear 
Material of Low Strategic Significance 

See Part 74 Statements of 
Consideration 

56 FR 61352 
Published 12/3/91 
Effective 6/20/91 

Standards for Protection Against 
Radiation; Correction 

See Part 20 Statements of 
Consideration 

56 FR 64980 
Published 12/13/91 
Effective 10/15/91 

Notifications of Incidents 

See Part 30 Statements of 
Consideration 

57 FR 18388 
Published 4/30/92 
Effective 6/1 /92 

Uranium Enrichment Regulations 

See Part 40 Statements of Consideration 

57 FR33426 
Published 7/29/92 
Effective 8/28/92 

Minor Amendments to the Physical 
Protection Requirements 

See Part 73 Statements of Consideration 
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57 FR 55062 
Published 11/24/92 
Effective 12/24/92 

Clarification of Statutory Authority for 
Purposes of Criminal Enforcement 

See Part 11 Statements of Consideration 

58 FR 7715 
Published 2/9/93 
Effective 7 /1 /93 

Licenses and Radiation Safety 
· Requirements for lrradiators 

See Part 36 Statements of Consideration 

58 FR31467 
Published 6/3/93 
Effective 11/30/93 

Fitness-for-Duty Requirements for 
Licensees Authorized To Possess, 
Use, or Transport Formula Quantities 
of Strategic Special Nuclear Material 

See Part 26 Statements of Consideration 

58 FR39628 
Published 7/26/93 
Effective 10/25/93 

Decommissioning Recordkeeping and 
License Termination: Documentation 
Additions 

See Part 30 Statements of Consideration 

58FR 52406 
Published 10/8/93 
Effective 11/8/93 

Whistleblower Protection for 
Employees of NRG-Licensed Activities 

See Part 19 Statements of Consideration 

58 FR54646 
Published 10/22/93 

Whistleblower Protection for 
Employees of NRG-Licensed Activities: 
Correction 

See Part 19 Statements of Consideration 

58 FR 64110 
Published 12/6/93 
Effective 12/13/93 

NRC Region Ill Telephone Number and 
Address Change 

See Part 20 Statements of Consideration 

58 FR 67657 
Published 12/22/93 
Effective 1 /1 /94 

Standards for Protection Against 
Radiation; Removal of Expired Material 

See Part 20 Statements of Consideration 

58 FR 68726 
Published 12/29/93 
Effective 1/28/94 

Self-Guarantee as an Additional 
Financial Assurance Mechanism 

See Part 30 Statements of Consideration 

59 FR 1618 
Published 1/12/94 
Effective 1/28/94 

Self-Guarantee as an Additional 
Financial Assurance Mechanism; 
Correction 

See Part 30 Statements of Consideration 

59 FR 14085 
Published 3/25/94 
Effective 5/31/94 

NRC Operations Center Commercial 
Telephone Number Change 

See Part 20 Statements of Consideration 

59 FR 17464 
Published 4/13/94 
Effective 4/4/94 

Consolidation of the NRG Region V 
Office With the Region IV Office 

See Part 20 Statements of Consideration 
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59 FR 36026 
Published 7/15/94 
Effective 8/15/94 

Timeliness in Decommissioning of 
Materials Facilities 

See Part 30 Statements of Consideration 

59FR48944 
Published 9/23/94 
Effective 10/24/94 

Certification of Gaseous Diffusion 
Plants 

See Part 76 Statements of Consideration 

60 FR 24549 
Published 5/9/95 
Effective 5/9/95 

Changes to NRC Addresses and 
Telephone Numbers 

See Part 2 Statements of Consideration 

60FR38235 
Published 7 /26/95 
Effective 11/24/95 

Clarification of Decommissioning 
Funding Requirements 

See Part 30 Statements of Consideration 

60 FR 53505 
Published 10/16/95 
Effective 11/15/95 

Physical Security Plan Format 
Changes 

See Part 50 Statements of Consideration 

61 FR 1109 
Published 1/16/96 
Effective 2/15/96 

One-Time Extension of Certain 
Byproduct, Source, and Special 
Nuclear Materials Licenses 

See Part 30 Statements of Consideration 
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61 FR 6762 
Published 2/22/96 
Effective 4/22/96 

Employee Protection Policies; Minor 
Amendments 

See Part 19 Statements of Consideration 

61 FR 24669 
Published 5/16/96 

. Effective 6/17/96 

Termination or Transfer of Licensed 
Activities: Recordkeeping 
Requirements 

See Part 20 Statements of Consideration 

61 FR 29636 
Published 6/12/96 
Effective 6/12/96 

Minor Amendments to Miscellaneous 
Cross-References 

See Part 30 Statements of Consideration 
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UNITED STATES NUCLEAR REGULATORY COMMISSION 

RULES and REGULATIONS 
TITLE 10, CHAPTER 1, CODE OF FEDERAL REGULATIONS-ENERGY 

PART 
71 

PACKAGING AND TRANSPORTATION OF RADIOACTIVE MATERIAL 

·52 FR 8225 
·published 3/17/87 
Effective 7 /14/87 

Licenses and Radiation Safety 
Requirements for Well Logging 

See Part 39 Statements of Consideration 

52 FR 31601 
Published 8/21/87 · 
Effective 8/19/87 

Statement of Organization and General 
Information 

See Part 1 Statements of Consideration 

52 FR 49362 
Published 12/31/87 
Effective 2/1/88 

Completeness and Accuracy of 
:Information 

See Part 2 Statements of Consideration 

53 FR 4109 
Published 2/12/88 
Effective 2/ 12/88 

Relocation of NRC Offices-NMSS, 01 
and GPA 

See Part 30 Statements of Consideration 

. 53 FR 19240 
Published 5/27/88 
Effective 7/26/88 

Retention Periods for Records 

See Part 4 Statements of Consideration 

:.53 FR 23382 
Published 6/22/88 
Effective 7 /26/88 

Retention Periods for Records; 
Correction 

See Part 30 Statements of Consideration 

53FR43419 
Published 10/27 /88 
Effective 10/27 /88 

Relocation of NRC's Public Document 
Room; Other Minor Nomenclature 
Changes 

See Part 1 Statements of Consideration 
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56FR 31472 
Published 7/10/91 
Effective 8/9/91 

Revision of Fee Schedules; 100% Fee Recovery 

See Part 170 Statements of Consideration 

56 FR 37828 
Published 8/9/91 
Effective 8/9/91 

Revision of Fee Schedules; 100% Fee 
Recovery, Correction 

See Part 170 Statements of 
Consideration 

57 FR 55062 
Published 11/24/92 
Effective 12/24/92 

Clarification of Statutory Authority for 
Purposes of Criminal Enforcement 

See Part 11 Statements of Consideration 

59 FR 48944 
Published 9/23/94 
Effective 10/24/94 

Certification of Gaseous Diffusion 
Plants 

See Part 76 Statements of Consideration 

60FR 24549 
Published 5/9/95 
Effective 5/9/95 

Changes to NRG Addresses and 
Telephone Numbers 

See Part 2 Statements of Consideration 
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60 FR 50248 
Published 9/28/95 
Effective 4/1/96 

10 CFR Part 71 

RIN 3150-AC41 

Compatibility With the International 
Atomic Energy Agency (IAEA) 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission (NRC) is revising the 
regulations governing the transportation 
of radioactive material. The final rule 
conforms NRC regulations with those of 
the International Atomic Energy 
Agency, and codifies criteria for 
packages used to transport plutonium 
by air. This action is necessary to ensure 
that NRC regulations reflect accepted 
international standards and comply 
with current legislative requirements. 
EFFECTIVE DATE: April 1, 1996. Section 
71.52 expires April 1, 1999. 
ADDRESSES: Single copies of the 
regulatory analysis for this rule may be 
obtained on request from the contact. 
Copies of the regulatory analysis may be 
examined and copied, for a fee, in the 
Commission's Public Document Room, 
at 2120 L Street (Lower Level), NW., 
Washington, DC. 
FOR FURTHER INFORMATION CONTACT: John 
R. Cook, Office of Nuclear Material 
Safety and Safeguards, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555--0001, telephone: (301) 415-
8521. 

SUPPLEMENTARY INFORMATION: 

Background 
The U.S. Nuclear Regulatory 

Commission is revising its regulations, 
for the safe transportation of radioactive 
material to make them compatible with 
those of the International Atomic Energy 
Agency (IAEA) and to incorporate new 
criteria for packages used to transport 
plutonium by air. The revised rule, in 
combination with a corresponding 
amendment of Title 49, Codo of Federal 
Regulations, by the U.S. Department of 
Transportation (DOT), would bring U.S. 
regulations into general accord with 
IAEA regulations (Regulations for the 
Safe Transport of Radioactive Material, 
1985 Edition, Safety Series No. 6). The 
final rule also adopts approval criteria 
for packages used to transport 
plutonium by air. These criteria were 
developed in response to Public Law 94. 
Except for these revisions, NRC's basic 
standards for packaging and 
transportation remain essentially 
unchanged. These regulations .apply to 

all NRC licensees who transport, or offer 
for transport, byproduct, source, or 
special nuclear material, and will help 
ensure the continued safe transportation 
of radioactive materials in domestic and 
international commerce. 

In addition, three Petitions for 
Rulemaking, concerning the 
transportation of Low Specific Activity 
(LSA) radioactive material, are denied 
in this action. 

In 1969, the IAEA, recognizing that its 
international transport regulations 
should be revised from time to time on 
the basis of scientific and technical 
advances, as well as accumulated 
experience, invited member states to 
submit comments and suggested 
changes to the regulations. As a result 
of this initiative, the IAEA issued 
revised regulations in 1973 (Regulations 
for the Safe Transport of Radioactive 
Material, 1973 Edition, Safety Series No. 
£l). Thu IAEA also decided to 
periodically review its transportation 
regulations, at intervals of about 10 
years, to ensure that the regulations are 
kept current. As a result, a review of 
IAEA regulations was initiated, in 1979, 
that resulted in the publication of 
revised regulations in 1985 (Regulations 
for the Safe Transport of Radioactive 
Material. 1985 Edition, Safety Series No. 
6). 

On August 5, 1983 (48 FR 35600) NRC 
published, in the Federal Register a 
final revision to 10 CFR Part 71, 
"Packaging and Transportation of 
Radioactive Material." That revision, in 
combination with a parallel revision of 
the hazardous materials transportation 
regulations of DOT, brought U.S. 
domestic transport regulations at the 
Federal level into general accord with 
the 1973 edition of IAEA transport 
regulations. Some of the revisions that 
were eventually included in the 1985 
IAEA regulations were anticipated by 
NRC and DOT when they were 
finalizing their transportation 
regulations in 1983. These changes were 
i ncorporntod in Titles 10 and 49 of the 
Code of Federal Regulations at that time. 

On June 8, 1988 [53 FR 21550) NRC 
published a proposed revision to its 
regulations in 10 CFR Part 71 in the 
Federal Register for the purpose of 
making U.S. transportation regulations 
compatible with the 1985 edition of the 
IAEA regulations. In a parallel 
rulemaking, DOT published a proposed 
revision to its radioactive material 
transportation regulations on November 
14, 1989 (54 FR 47454). Several 
corrections to the NRC proposed rule 
were published in the Federal Register 
on Juno 22, 1988 (53 FR 23484). 
Interested persons were invited to 
submit written comments and 
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suggestions on the NRC proposal and/or 
the supporting regulatory analysis by 
October 6, 1988. The public comment 
period was subsequently extended to 
February 9, 1990. On December 8, 1994, 
the NRC staff provided a briefing on the 
proposed LSA requirements and the 
other revisions at the 416th meeting of 
the Advisory Committee on Reactor 
Safeguards (ACRS). This meeting also 
provided industry and the public 
another opportunity to present their 
views on the revisions. Based on the 
public comments, consultations with 
DOT, and other considerations, the 
Commission is adopting the proposed 
rule, with some modifications. 

Discussion of Major Changes From 
Current Requirements 

Most of the revisions presented in the 
proposed rule are being adopted in the 
final rule. These include additional 
hypothetical accident test criteria for 
certain types of packages, an increase in 
the number of radionuclides with listed 
A1 and A2 values, changes in the 
currently listed A1 and A2 values for 
some radionuclides, simplification of · 
fissile material transport classes, revised 
requirements for shipment of LSA 
materials, and inclusion of criteria for 
packages used to transport plutonium 
by air. These changes are discussed in 
more detail in the following paragraphs. 

Additional Accident Test Requirements 
IAEA deep-water immersion and 

dynamic crush tests are adopted in tho 
final rule. The 200 meter (656 ft) deep­
water immersion test has been added to 
the requirements for Type B packages 
(casks) authorized for irradiated fuel 
content in excess of 37 PBq (106 

Ci)(§ 71.61 Special requirement for 
irradiated nuclear fuel shipments). The 
purpose of the deep immersion test, 
which can be satisfied through 
engineering evaluation or actual 
physical test(§ 71.41), is to ensure that 
the cask containment system does not 
collapse, buckle, nor allow inloakage of 
water, if submerged at 200 m (656 ft). 

A dynamic crush test(§ 71.73(cl(2) 
Crush) has also been added to Type B 
package requirements, for certain 
lightweight packages that are minimally 
vulnerable to damage in the 9 m (30 ft) 
drop test, but which have a high 
potential for radiation hazard, if package 
failure occurs. IAEA regulations require 
the crush test in place of the 9 m (30 ft) 
drop test, for these packages. NRC is 
requiring both the crush test and drop 
test, for lightweight packages, to ensure 
that package response to both crush and 
drop forces is within applicable limits. 

These requirements only apply to 
package designs certified after this final 
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rule becomes effective. Further, this rule 
does not apply to packages fabricated 
under previous versions of Part 71; 
however, previously fabricated packages 
are subject to multilateral approval, 
when used for international transport 
(§ 71.13(b)). 

Expansion of Radionuclide List and 
Changes in Radionuclide Limits 

Table A-1, in 10 CFR Part 71, 
Appendix A, lists the Type A package 
quantity limits (A1 and A2 values) for 
many radionuclides. The final rule 
increases the number of radionuclides 
listed, from 284 to 378. The final rule 
also adopts the revised A1 and A2 values 
contained in the 1985 edition of the 
IAEA regulations. As a result, 144 A1 
values previously listed inTable A~l 
are being increased, and 73 are being 
decreased, while 129 A2 values are 
being increased, and 95 decreased. In 
addition, the final rule modifies the 
method used to determine A1 and A2 
values for unlisted radionuclides. 

Simplification of Fissile Material 
Classes 

The final rule revises the criteria for 
shipment of fissile material. 
Specifically. the rule eliminates the 
three fissile class designations currently 
used establishes a single set of criteria 
for a II packages of fissile material, uses 
the transport index as the primary 
control for the number of fissile 
packages that may be transported 
together. and requires special 
arrangements for fissile packages that do 
not meet the established criteria. 

Inclusion of Criteria for Air Shipment of 
Plutonium 

The final rule amends Part 71 to 
include approval criteria for packages 
used to transport plutonium by air 
(§§ 71.64, 71.74, and 71.88). These 
criteria were developed as a result of 
Pub. L. 94-79, which prohibited NRC 
from licensing the air shipment of 
plutonium, in any form, until NRC 
certified to the Congress that a safe 
container had been developed. The NRC 
subsequently developed and certified 
package criteria to Congress and 
published the criteria in NUREG--0360, 
Qualification Criteria to Certify a 
Package for Air Transport of Plutonium, 
dated January 1978. This final rule 
incorporates these criteria. There are no 
corresponding criteria in IAEA 
regulations. 

Modifications From Proposed Rule 

The final rule differs from the 
proposed rule in several significant 
respects and are described as follows: 

1. Package limit for Shipment of LSA 
and Surface-Containment-Object (SCO) 
Material. In its 1985 regulations, the 
IAEA added a limit of 10 mSv/hour (1 
rem/hour) at 3 meters for the radiation 
level from the unshielded contents of 
LSA and SCO (Surface Contaminated 
Object) packages not designed to 
withstand accidents. This radiation 
level limit controls the external 
radiation exposures to individuals if an 
LSA package is severely damaged in a 
transportation accident. 

The IAEA limit considers the loss of 
package shielding during an accident 
but it does not consider the possibility 
that a package's contents might be 
released and redistributed, causing a 
reduction in self-shielding of the 
contents. The reduction in self-shielding 
could result in potential accident 
radiation levels that significantly exceed 
IAEA's 1o·msv/hour (1 rem /hour) at 3 
meters limit. 

The IAEA dose rate limit provides a 
significant added degree of protection 
over the 1973 IAEA regulations (which 
specify no quantity limit for LSA 
packages). NRC and DOT did not 
believe, however that the IAEA limit 
provided the same level of safety for all 
types ofLSA material, particularly for 
relatively large quantities of radioactive 
materials contained in dispersible LSA 
materials (e.g., resins and other media 
used in liquid radioactive waste 
treatment). 

In lieu of the radiation level limit, 
DOT and NRC proposed.a 2A1 quantity 
limit for all LSA packages. Although 
this proposal addressed the accident 
concern by directly limiting package 
quantity, it was not compatible with the 
IAEA provisions. Both agencies received 
many comments from industry on the 
proposed 2A1 quantity limit that 
objected to the impacts on occupational 
dose and shipping costs. Further, after 
a briefing on the draft final rule on 
December 8, 1994, the Advisory 
Committee on Reactor Safeguards 
(ACRS) issued a letter report, dated 
December 19, 1994, recommending, 
inter alia, that the requirements again be 
reevaluated with the objective of making 
them equivalent to the IAEA 
regulations. 

After consideration of comments from 
ACRS and industry, DOT and NRC have 
agreed to adopt the IAEA LSA 
provisions. Accordingly. the final rule 
imposes a limit on the external radiation 
level at 3 meters from the unshielded 
contents of LSA-II, LSA-III, or SC0-11 
packages of 10 mSv/hour (1 rem/hour) 
(§ 71.lO(b)). 

2. The final rule delays imposing the 
LSA package external radiation level 
limit for 3 years. The effect of imposing 
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the LSA package limit is to reduce the 
quantity of LSA materials that can be 
transported in non-Type B, LSA 
packages. The final rule may increase 
demand for Type B packages, and there 
are very few currently available. NRC 
had proposed a 1 year delay in 
implementing the new LSA rules. 
Industry comments expressed the view 
that 1 year is not un adequate period of 
time to design a package, have it 
approved by NRC, and manufacture a 
reasonable number of Type B waste 
packages. NRC agrees, and has included 
a delay of 3 years from the effective date 
of this rule for implementation of this 
provision of the final rule (§ 71.52). 

3. The proposed rule would have 
adopted 2A1 as the threshold below 
which licensees are exempt from NRC 
requirements for packages containing 
LSA material (except for§§ 71.5, 71.88 
and 71.53). Because NRC and DOT are 
adopting the IAEA LSA package limit. 
the final rule changes the exemption 
threshold to 1 rem/h at 3 m 
(§ 71.10(b)(2)). Thus, designs for 
packages used to ship LSA or SCO in 
quantities where the external dose rate 
exceeds 1 rem/h at 3 m from the 
unshielded material will be subject to 
NRC Type B package regulations. 
Package designs for lesser quantities of 
LSA or SCO will be self-certified, by 
package designers, as meeting 
applicable DOT IP-1, IP-2, IP-3, Type 
A, or strong tight, package regulations. 
[Licensees should note that DOT has 
prescribed, in its final rule, the use of 
IAEA Industrial Packages (IP-1, IP-2, 
and IP-3) for LSA and SCO material. 
For domestic transportation only, DOT 
also provides for the use of Type A, and 
strong tight, containers.) 

4. For compatibility with IAEA and 
DOT requirements, a new,"§ 71.77 
Qualification of LSA-lll Material," has 
been added to Subpart F. This section 
prescribes assessment of LSA-III 
material leaching. (In the proposed rule. 
§ 71.77 contained "Tests for special 
form radioactive material." Those 
requirements have been moved to 
,§ 71.75 "Qualification of special form 
material," in the final rule.) 

Other Administrative Actions 

The final rule corrects numerical 
errors in §§ 71.20(b)(3) and 71.24(b)(4) 
of the current rule (§§ (71.20(c)(3) and 
71.24(c)(4). respectively, of the 
proposed rule). These errors, which 
were not identified at the time the 
proposed rule was published, resulted 
when the limit for graphite was 
expressed as an atomic ratio, instead of 
a mass ratio. The errors were 
inadvertently adopted, in Part 71, 
during a rulemaking in 1983, to make 
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NRC regulations compatible with 1973 
IAEA transportation regulations. IAEA 
has subsequently corrected these errors 
in the 1985 edition of its transportation 
regulations. 

Section 71.20(b)(3), as currently 
written, limits the mass of graphite to 
"* * • 150 times the total mass of 
uranium-235 plus plutonium." Section 
71.20(c)(3), in the final rule, would be 
amended to read as follows: "The total 
mass of graphite present does not 
exceed 7.7 times the total mass of 
uranium-235 plus plutonium." Section 
71.24(c)(4) would be similarly revised to 
change the limits on graphite from 150 
to 7. 7 times the total mass cif uranium-
235 plus plutonium. 

NRC is correcting these errors in this 
final rule. The affected sections may 
bear on the criticality safety of fissile 
materials in transport. In addition, these 
corrections are expected to have 
minimal impact because there are no 
shipping casks currently being used that 
were designed using the erroneous 
provisions. 

Summary and Resolution of Public 
Comments 

There were 171 letters of comment 
received on the proposed rule from 
ind~stry, State, and local governments; 
environmental organizations; medical 
fa_cilitie~; and members of the public. A 
d1scuss1on of general comments is 
presented below, followed by responses 
to comments on specific sections of the 
proposed rule. 

One of the most frequent comments 
noted differences among NRC, DOT, and 
IAEA definitions and requirements 
where there were no reasons for the 
differences. Many of the differences 
between NRC and DOT requirements 
resulted from the long period of time 
between publication of the NRC 
proposed rule (June 8, 1988) and 
publication of the DOT proposed rule 
(November 14, 1989; 54 FR 47454). The 
two proposod rules wore intondod to be 
published on or about the same date but 
circumstances did not permit 
concurrent publication. Between 
publication of the NRC and DOT rules, 
IAEA published a complete set of minor 
changes and changes of detail to its 
regulations. These changes were not 
contained in the NRC proposed rule, but 
were introduced in the DOT proposed 
rule. In addition, a large number of 
printing errors appeared in the text of 
t~e t_-JRC proposed rule. Only the most 
s1gm ficant errors were recti fled in a 
correction notico publishod June 22, 
;1988 (~3 FR ~3484). The remaining 
mcons1stenc1es have been corrected in 
the final rule. 

Another frequently raised comment 
was in response to NRC's inclusion of 
new criteria for the air transportation of 
plutonium. Out of 171 total letters of 
comment on the proposed rule, 119 of 
those letters were concerned with the 
single issue of air transportation of 
plutonium. In general, these letters 
requested that NRC codify the NUREG-
0360 criteria for the safe air 
transportation of plutonium, 
notwithstanding urging by the U.S. 
Department of Energy (DOE) that NRC 
withhold codification until it could 
consider rules being developed by IAEA 
for the safe air transportation of 
plutonium. Many of these letters 
primarily from residents of Alaska 
attributed development of the NUREG-
0360 1 criteria to U.S. Senator Frank 
Murkowski. However, the criteria in 
NUREG--0360 were developed by the 
NRC in response to Public Law 94-79 
enacted in 1975. (Senator Murkowski' 
sponsored much more recent legislation 
?n tr~nsportation of plutonium by air, 
1denl!fied as Section 5062 of Public Law 
100-203, for which regulatory criteria 
have not been dev.eloped.) NRC has 
relied on the NUREG--0360 criteria for 
plutonium transportation by air since 
the criteria were published in 1978. 
DOE's request that NRC withhold the 
codification of the NUREG--0360 criteria 
while NRC considers the IAEA 
alternative cannot be accommodated 
because there is no existing IAEA · 
alternative to consider and none is 
expected for several years. Although the 
IAEA development process has begun, 
the process is long and multifaceted. 
Predictions as to final content of an 
IAEA alternative cannot be made at this 
time. It also should be noted that under 
Public Law 94-79, the proposed ~riteria 
would apply to any U.S. import, export, 
or domestic plutonium air transport 
regardless of IAEA regulations. 
Accordingly, the plutonium air 
transport criteria are incorporated in the 
final rule. 

Section 71.0 Purpose and Scope 
One comment suggested that § 71.0 (a) 

could be clarified by referring to the 
need for a Type B package rather than 
to licensed material in excess of a Type 
A quantity. Section 71.0 (a)(2) would 
then read "Procedures and standards for 
NRC approval of packaging and 

'Copies of NUREG--0360 may be purchased from 
the Superintendenl of Documents. U.S. Government 
Prinling Office. P.O. Box 37082. Washington. OC 
20013-7082. Copies are ·also available from the 
Nalional Technical Information Service, 5285 Port 
Roy.al Road. Springfield, VA 22161. A copy is also 
available for inspection and copying for a fee in the 
NRC Public Document Room, 2120 L Street, NW. 
(Lower Level). Washington, OC. 
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shipping procedures for fissile material 
and f?r other licensed material required 
by this Part to be transported in a Type 
B packaging." 

Although the suggested wording may 
be a good description of Part 71, Fissile 
Type A packages are still subject to NRC 
approval. Therefore a scope based on 
q1,1antity of radioactive material is better 
than a scope based on a single type of 
package. 

Section 71.4 Definitions 
One comment noted that the term 

"licensed material" is used in Part 71 
in several locations, but is not defined 
in Part 71. In response to this comment, 
NRC has added the definition of 
"licensed material," as codified in 10 
CFR Part ~9. to the.definitions in Part 
!1. The term. "licensed material" only 
mcludes rad10active material licensed 
by the NRC. One comment noted that in 
defining the term "exclusive use," the 
parenthetical note "* * * also referred 
to in other regulations as 'sole use' or 
'full load'" is no longer necessary. 
Those other terms have been almost 
completely phased out, and IAEA has 
eliminated the clarifying note. NRC 
agrees and also has eliminated the 
clarifying note. 

One comment noted that the 
definition .of "exclusive use" requires 
that loading and unloading be 
performed by personnel having 
radiological training and resources 
appropriate for safe handling of the 
consignment. However, the definition 
provides no criteria to indicate what 
that training should be. NRC believes 
this is an area where the regulation 
includes a sufficient level of detail to 
define the intent of the provision. NRC 
further notes that DOT has established 
requirements for hazardous material 
employee training (see 49 CFR Part 172, 
Subpart H, §§ 172.700-172.704, 
effective July 2, 1992). 

One comment suggested that the term 
"transport index" specify that the 
number be rounded up "to the next 
tenth" rather than "to the first decimal 
place." NRC believes that either 
terminology is adequately clear, and is 
retaining the original wording for 
uniformity. This wording has been used 
satisfactorily over a number of years. 

One comment suggested that the 
"Natural uranium" definition should be 
clarified to indicate that the phrase "the 
remainder being uranium-238" refers 
strictly to a weight basis, not to a 
radioactivity basis. NRC has made the 
clarification. 

One comment raised the question 
whether "licensee" and "licensee of the 
Commission" are synonymous, and 
whether the terms include "persons 
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licensed by an Agreement State," so that 
the general licenses of§§ 71.12-71.24 
could apply. NRC asserts that the terms 
"licensee" and "licensee of the 
Commission" are synonymous. For 
uniformity, the NRC has eliminated the 
longer of the two terms in the final rule. 
Neither term includes Agreement State 
licensees. However, Agreement State 
licensees engaging in activities in non­
Agreement States, or in offshore waters, 
under the reciprocity provisions of 10 
CFR Part 150, "Exemptions and 
Continued Regulatory Authority in 
Agreement States and in Offshore 
Waters under Section 274," are subject 
to the requirements of 10 CFR Part 71. 
In such instances, the NRC general 
licenses mentioned above apply to 
Agreement State licensees. 

One comment noted that the term 
"specific activity" should only be used 
when describing the radioactivity of a 
radionuclide per unit mass of the 
element. When describing the 
radioactivity per unit mass of a material 
in general, the comment suggested the 
use of the words "concentration of 
radioactivity." NRC has been unable to 
confirm any preferred limited use of the 
term "specific activity," and, in view of 
the years of successful international use 
of the term in its broader sense, plans 
to continue that broader use. 

One comment noted that the NRC and 
DOT definitions of "exclusive use" are 
not identical, and that the DOT 
definition appears preferable. In the 
final rules promulgated by NRC and 
DOT, the definitions of "exclusive use" 
are identical. 

One comment noted a difference in 
quantities, for DOT's proposed rule 
"highway route controlled quantities," 
in 49 CFR 173.403, and for NRC's 
"advanced notification of shipment of 
nuclear wa_ste" requirements in 10 CFR 
71.97. The limits were intended to be 
the same. As the comment suggested, 
the error (by NRC) was caused by the 
rounding of the International System (of 
units) (SI) and customary units and has 
been corrected in this final rule. 

Section 71.4 Definitions (Dual Unit 
System-The International System of 
Units Followed or Preceded by U.S. 
Standard or Customary Units). 

Ten comments suggested both support 
for the dual unit system used in both 
NRC and DOT proposed regulations and 
potential problems that might result 
from a dual unit system. Several other 
comments suggested that NRC and DOT 
be consistent in the use of units. NRC 
and DOT intend to use dual units in 
specifying the regulatory requirements. 
The introductory language to§ 71.4 
states that the different units are 

functionally equivalent and can be used 
interchangeably for purposes of this 
part. There are no paperwork 
requirements in Part 71 (e.g., records, 
reports) where the mandatory use of 
units is specified. DOT regulations also 
specify regulatory requirements in terms 
of dual units. In 49 CFR 171.10, DOT 
specifies that the SI units are intended 
to serve as the standard, but that the 
customary units (rounded) are included 
to provide a functionally equivalent 
limit. The dual unit approaches used by 
NRC and DOT are compatible. 

In addition, DOT specifies, in 49 CFR 
Part 172, the units that must be used to 
satisfy the communication standards for 
shipping papers and package labels. 
Sections 172.203(d)(4)and 172.403(g)(2) 
require that shipping papers and 
package labels be completed either in SI 
units alone or in SI units and customary 
units. These requirements also permit, 
for a period of one year after the 
effective date of the final rule, the use 
of customary units on shipping papers 

· and package labels for domestic 
shipments only. 

One comment noted that the double 
conversion from customary units to SI 
units, and back to customary units 
produces specifications that nrn out of 
line with standard material sizes. For 
example, a test with what was a 
standard 6-inch-diameter mild steel bar, 
with an edge radius of 1/4 inch, was 
proposed as a test with a 5.91-inch 
diameter mild steel bar, with an edge 
radius of 0.236 inch. The converted 
customary units of length and weight 
have been returned to their original 
values in the final rule. 

One comment suggested greater 
consistency of units between the NRC 
and DOT transportation regulations and 
the Commission's "Standards for 
Protection against Radiation" in 10 CFR 
Part 20. Since the NRC and DOT 
transportation rules were proposed, 
NRC has revised 10 CFR 20.1004, "Units 
of Radiation Dose," and 10 CFR 
20.1005, "Units of Radioactivity," t:i 
permit the use of either customary or SI 
units, These revisions achieve greater 
consistency of units among 
transportation and radiation protection 
regulations. 

One comment noted that differences 
between IAEA and Part 71 A values 
(expressed in conventional units) may 
cause problems in international 
transport. The curie values in Safety 
Series #6, Table I are approximate. 
rounded down from the TBq values after 
conversion to Ci, whereas the curie 
values in Table A-1 Part 71 are 
converted from the TBq values to three 
significant figures without rounding 
down. The Part 71 method was used 
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because it yields values that more 
closely approximate previous Table A­
l values. As noted earlier in this 
preamble, DOT regulations will require 
the use of the SI units.in shipping 
papers and labels for international 
shipments (although conventional units 
may be used in addition to th_e SI units). 
The use of SI units should retain 
consistency with the IAEA regulations. 

One comment suggested that the term 
"transport index" be defined using both 
customary and SI units, as IAEA has 
done. The proposed definition was 
expressed only in customary units. NRC 
agrees with this suggestion and has 
adopted the DOT definition of 
"transport index" which includes both 
customary and SI units. 

Section 71.4 Definitions (LSA and SCO 
in Particular) 

Several comments related to 
clarification of LSA definitions. 

Two comments noted the 
typographical error in the proposed rule 
in which the "water with tritium" 
concentrations for LSA-II were printed 
as 27.0 Ci/A (1 TBq/)..), rather than as 
27.0 Ci/I (1 TBq/1). Two other comments 
noted that the numerical values differed 
from those in the DOT proposed rule (20 
Ci/l and 0.8 TBq/1, respectively). One 
comment stated a preference for the 27.0 
Ci/I limit. 

NRC values in the proposed rule were 
derived from the IAEA and DOT values 
by rounding up the terabequerel limit 
and then converting to curies. For 
consistency. NRC has adopted the IAEA 
and DOT values in the final rule. 

Three comments were concerned with 
the definition of LSA-1. The first 
comment noted that-material genetated 
from the extraction of uranium or 
thorium was not classified into any LSA 
category. The comment recommended 
an LSA-1 classification for this material. 
Another comment recommended that 
the term "contaminated earth" in LSA­
I be expanded to include "soil, earth, 
concrete rubble, and other bulk debris." 
A third comment expressed concern 
that mill tailings exceeding 10-6 A2/g 
could not be shipped in bulk under the 
proposed rule. The comment 
recommended that either mill tailings 
be specifically included in the 
definition of LSA-1 without an activity 
or concentration limit, or the specific 
activity limit for LSA-1 be increased to 
4x10- 6 A2/g. 

NRC agrees that ore-like materials 
(materials with highly uniform 
distribution of small quantities of 
radionuclides) should be transported as 
LSA-I mamrial. Accordingly, the 
definition of LSA-I has been changed 
from "contaminated earth • • • " to 
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"contaminated earth, mill tailings, 
concrete rubble and other bulk debris 
• * *" Further, NRC believes that mill 
tailings will meet the proposed 10-6 A2/ 

g specific'activity limit, and therefore 
has not increased the limit. 

Two comments suggested that NRC 
include a definition of the term "closed 
transport vehicle" used in the definition 
of LSA-1. This term has been removed 
from the definition of LSA-1 because 
NRC and DOT conclµded the use of a 
vehicle-based term in the definition of 
a material was inappropriate. "Closed 
transport vehicle" is defined in DOT's 
rule (49 CFR 173.403(c)). 

One comment suggested that LSA-ll 
material definition be expanded to 
include activated materials, 
consolidated wastes, and materials 
intrinsically contained in a relatively 
insoluble matrix. LSA-11 is expected to 
include primarily unsolidified material 
in which the radioactive material may 
or may not be uniformly distributed, 
including lesser activity resins and filter 
sludges, other similar materials from 
reactor operations, similar materials 
from other fuel cycle operations, 
scintillation vials, and hospital, 
biological, and decommissioning 
wastes. There is, however, no 
prohibition against activated materials, 
consolidated wastes, and materials 
intrinsically contained in a relatively 
insoluble matrix in group LSA-Il, 
provided the specific activity limit is 
met. The IAEA established the LSA-lll 
group principally for irradiated reactor 
parts and other activated, or activated 
and contaminated, equipment that· 
exceed the limits for the other LSA 
groups. NRC does not believe it is 
necessary to expand the LSA-ll group 
definition to include these materials. 
The NRC believes that to do so might 
cause confusion with the LSA-lll 
definition. 

One comment stated that dewatered 
material should be defined as a solid for 
LSA-ll. NRC agrees that dewetered 
resins should be subject to-the specific 
activity for solids under LSA-ll and 
notes that there is no prohibition against 
dewetered resins in LSA-ll. 

One comment asked whether the 
specific activity limits for LSA-ll and 
LSA-III materials were pre- or post­
solidification. The specific activity 
limits apply to materials as prepared for 
shipment, i.e., post-solidification. 
However, licensees should note that 
packaging or shielding material may not 
be considered in determining either the 
specific activity or the radiation level at 
3m. 

One comment recommended that 
NRC remove the criterion for leaching 
that is applicable to LSA-lll solids. The 

criterion limits the loss of radioactive 
materiel per package, when the package 
is placed in water for 7 days, to 0.1 A2• 

Another comment stated that the 
criterion for leaching in the definition of 
LSA-lll needed to be compatible with 
the leachability index requirements for 
solidified waste in 10 CFR Parts 60 and 
61. 

A control on the potential intake of 
these LSA-III materials is necessary 
because the radioactivity is not entirely 
insoluble. Because non-Type A 
packaging might be used in transporting 
these materials, a release of 10-2A in an 
accident is assumed, with a possible · 
bystander uptake of 10- 3 A2, under the 
standard model for determining A2 
values. Because the total body uptake 
must be limited to 10-6 A2, the 
package's dispersible radioactive 
contents (i.e., the leachate liquid), must 
not exceed 0.1 A2. For purposes of 
compatibility with IAEA and DOT 
requirements, a new§ 71.77, 
"Qualification of LSA-lll Material," has 
been added to Subpart F. This section 
prescribes testing requirements for 
assessment of LSA-lll material leaching. 
The hazard from the transportation of 
these materials is different from that 
posed by their disposal; therefore, no 
attempt has. been made to achieve 

· compatibility between transportation 
and disposal leachability limits. 

One comment found the proposed 
rule unclear on the need for three LSA 
categories and how to classify materials 
under the criteria, including compacted 
dry active waste. IAEA developed the 
three LSA groups to differentiate 

: controls based on the activity, 
' distribution, and form of LSA material. 
The LSA-1 group accommodates very 
uniformly distributed materials, such as 
ores. LSA-III accommodates large 
activated parts or solidified materials. 
LSA-ll accommodates less uniformly 
distributed materials, such as 
compacted dry active waste. 

One comment described radioactive 
atoms in activated products as 
inherently non-dispersible and 
relatively non-leachable. The com1pent 
recommended that activated materials 
be authorized for shipment as LSA-1, 
provided other transportation 
requirements are met. Although 
activated materials do not pose a 
dispersibility hazard, these materials are 
subject to localized concentrations of 
non-uniformly distributed material. 
Consequently activated materials are 
included in groups LSA-m and LSA-11. 

One comment suggested changing the 
definition of SCO from "• * * not itself 
radioactive * * *" to "* * * not 
classed as radioactive material under 
thes·e rules *. * *," since nothing is free 
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of radioactive material. NRC and DOT 
have adopted this comment. 

Several comments identified a 
typographical error in the limit for non­
fixed contamination from beta and 
gamma emitters on the accessible 
surface of SC0-1 objects. That value has 
been changed from 1.08 x 10-5 Ci/cmz 
to 10 - 4 microcurie/ cm 2 • These 
comments also noted inconsistencies in 
the NRC and DOT contamination limits 
e.g., (1.08 x 10-4 nCi/cm 2 and 10-• 
microcurie/cm 2 , respectively). NRC has 
adopted the DOT convention for these 
limits in the final rule. 

One comment inquired as to whether 
it was consistent for NRC not to exempt 
SC0-1 from transportation requirements 
when facilities with similar 
contamination levels may be released 
for unrestricted use according to NRC 
Regulatory Guide 1.86. Under the final 
rule, SC0-1 group materials are exempt 
from NRC regulations, except for one 
§ 71.5 requirement that licensees 
comply with DOT requirements. 
Further, the SC0-1 non-fixed surface 
contamination limits are greater than, 
not similar to, the corresponding 
acceptable surface contamination levels 
in Table 1 of NRC Regulatory Guide 
1.86. 

Several comments noted that the term 
"inaccessible surface" used in the SC0-
1 definition is not defined and that it 
was not clear how to comply with a 
limit for surfaces that were inaccessible. 
This pi:ovision provides for the disposal 
of materials that have contaminated 
surfaces that are not readily accessible. 
Examples of inaccessible surfaces · 
include: inner surfaces of pipes, inner 
surfaces ofmaintemmce equipment for 
nuclear facilities, and inner surfaces of 
glove boxes. Compliance can be 
achieved by sampling a small area of the 
surface that may be accessible or by a 
documented estimate of the inaccessible 
surface contamination. 

One comment stated a belief that the 
implementation of SCO groups would: 
(a)·Further complicate the preparation 
and shipment process, without an 
increase in the safety and quality of 
waste shipments; (bl result in a 
significant increase in personnel 
exposure costs, and delays for 
preparation and disposal of radioactive 
waste; (c) require substantial initial 
personnel training; and (d) require 
extensive revisions of existing 
procedures and waste shipping 
computer programs. NRC acknowledges 
that the introduction of multiple LSA 
and sea groups complicates the 
transportation· of LSA materials. The 
IAEA consensus was that it was 
appropriate to regulate SCO separately 
from LSA materials. The purpose of 
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these groups is to recognize the lesser 
hazard of LSA and SCO relative to other 
radioactive materials, and to provide 
relief from shipment requirements that 
would otherwise apply to these 
materials, while still assuring safety. 

With regard to exposure, it is true that 
the LSA groups will require some 
increased material treatment or 
handling. However, this handling is 
necessary to eliminate the current 
practice in which there is no quantity 
limit on LSA packages. This situation 
poses a risk to the public during 
transport. Costs will increase, but not by 
an amount considered significant for the 
industry. Training with regard to the 
LSA groups, or any new provision, will 
be required. Periodic training of 
hazardous material employees regarding 
the safe transportation of hazardous 
materials is required by DOT regulations 
(49 CFR Part 172 Subpart H); instruction 
with regard to the LSA and SCO groups 
may be included at that time. 

Implementing the LSA groups will 
require revision of procedures and 
computer codes. These costs ere judged 
to be acceptable in order to achieve 
compatibility with the IAEA regulations 
for the safe transport of radioactive 
materials. 

A comment noted that the SCO 
classification "appears to be well­
meaning," but that the proposed criteria 
(presumably the proposed 2A1 limit) 
"detract from its potential benefit and 
utility," and that it would be easier and 
less expensive for both producers and 
consumers of electricity to enjoy the 
benefits of new transportation systems 
without the related restrictions. As 
stated previously, NRC has adopted.the 
IAEA 10 mSv/h (1 rem/h) at 3 m limit 
for LSA packages, and believes that a 
limit is needed to protect the public 
from the potential for excessive external 
radiation exposure in the case of a 
severe transportation accident. 

One comment suggested that the rule 
make clear that not every SCO needs to 
be surveyed and that a random 
representative survey is adequate. There 
is no requirement that each SCO in a 
package be surveyed. The shipper must 
be able to demonstrate, however, that 
the package contents comply with 
applicable sea definitions. 

One comment objected to the upper 
limit for removable surface 
contamination for SC0-11 (10- 2 nCi/ 
cm 2 for beta and gamma emitters) 
because this limit is a factor of 90 less 
than current LSA limits, and would 
require extensive decontamination of 
reactor outage equipment at each site. 
The comment stated such 
decontamination is not warranted 
because it violates the as low as 

reasonably achievable (ALARA) 
principle, and is not justified based on 
shipping experience. The comment 
suggested that an SCO-III group be 
defined for materials exceeding SCO-II, 
and that Type A packaging be required 
for such materials. 

Apparently, this comment is 
comparing the SC0-11 limit for 
removable (non-fixed) surface 
contamination with the current LSA 
limit that applies to nonradioactive 
material objects that are externally 

-contaminated with radioactive material 
that is not readily dispersible. The SC0-
11 limit for fixed surface contamination 
is a more appropriate comparison with 
the current limit for not readily 
dispersible contamination. The SC0-11 
fixed contamination limit is 20 times 
greater than the current LSA limit for 
not readily dispersible ci:intan1ination. 

Section 71.5 Transportation of 
Licensed Material 

Two comments asked for clarification 
of the specification "* * • outside of the 
confines of its plant or other place of 
use," when describing transportation 
made subject to DOT regulations. One of 
those comments suggested that the 
provision be reworded as "• • • outside 
the site of usage, as spocifiod in tho NRC 
license, or where transport is on public 
highways." This wording clarifies the 
provision and has been included in tho 
final rule. Similar wording has been 
substituted in § 71.0(c). 

A comment asked whether§ 71.5(b) 
means "that an approval must be 
obtained when the shipment is covered 
by local State regulations and those 
regulations will be followed." The 
purpose of§ 71.5(b) is to impose, by 
NRC authority, pertinent DOT 
requirements on shipments, by NRC 
licensees, that are not normally subject 
to DOT requirements. There is no 
exemption from the requirement of 
§ 71.5(b) regarding compliance with 
State or local regulations. 

Section 71.10 Exemption for Low Level 
Materials 

A comment noted that the SI unit 
specification of 74 k.Bq/kg (O.OOZµCi/g) 
for exempted low-level radioactive 
material in§ 71.lO(a) is not consistent 
with the 70 Bq value specified in the 
DOT proposed rule. The specification in 
§ 71.lO(a) hns been changed to 70 Bq/g, 
the value in the DOT's final rule. This 
exemption is applicable only with 
respect to transportation, and is not 
generally applicable to other 
Commission-regulated activities. 

A comment noted that it would be 
useful to have an exemption for small 
quantities of radioactive material in 
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§ 71.lO(a) as well as the exemption for 
LSA material. The safety rationale 
developed by IAEA 2 for LSA material 
does not extend to other radioactive 
materials. IAEA has been informed thnt 
a small quantity exemption may be a 
useful concept. However, this 
exemption has not been developed yet. 

One comment asked that NRC clarify 
the use of a reference to § 71.53 in the 
"Exemption for low-level materials" 
provision of§ 71.lO(b), a provision that 
pertains to Type A and LSA packages. 
In addition to control over excessive 
radiation, the Commission's 
responsibility with respect to fissile 
mati:irial is to provide reasonable 
controls to avoid the occurrence of 
accidental criticality. The regulatory 
standards for this are found in§§ 71.55 
and 71.59. There are some relatively 
common types of fissile material . 
packages for which there is no credible 
risk of criticality in transport, even in 
the absence of controls. These packages 
are described in§ 71.53, and are 
exempted from the criticality controls of 
§§ 71.55 and 71.59, because the controls 
are unnecessary. 

The provisions of§ 71.10, "Exemption 
for low-level materials," provide broad 
exemptions from 10 CFR Part 71 rules 
that relinquish to DOT the control of 
types of shipments that ere of low risk 
both from radiation and criticality 
standpoints. To ensure that only low 
criticality risk shipments are included 
in§ 71. lO(b), NRC restricts the 
exemption to Type A and LSA packages 
that either contain no fissile material or 
satisfy the fissile material exemptions in 
§ 71.53. It should be noted that the 
exemption does not relieve licensees 
from DOT transportation requirements 
by reason of NRC authority, nor does the 
exemption relieve licensees from the 
restrictions on air transportation of 
plutonium imposed by Congress. 

The proposed rule introduced a 2A 1 
quantity limit, for LSA packages not 
designed to withstand accidents (non­
Type 8 packages), to control potential 
external radiation exposures. Thirty 
comments were received requesting that 
the limit be changed in the final rule. 
Two comments supported no limit; nine 
supported the IAEA dose limit of 10 
mSv/h (1 rem/h)r at a distance of 3 
meters for an unshielded package; 4 
supported higher multiples of A1; and 
15 supported the optional use of either 
the IAEA limit or a higher multiple of 
A1. As described previously in this 

2 International Alomic Energy Agency Safety 
Series 17-"Explanatory Malarial for the IAEA 
Regulalions for the Safe Transport of Radioaclive 
Material" (1985 Edition). Available from Bernam­
Unipub, 4611-F Assembly Drive, Lanham. MD 
20706-4391. Tel. (301) 459;-7666. 
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preamble, NRC and DOT have decided 
that the best overall response on the 
LSA issue and these comments is to 
drop the proposed 2A1 quantity limit, 
and to adopt the IAEA radiation level 
limit of 10 mSv/h (1 rem/h) at 3 m from 
the unshielded contents. 

One comment suggested that the need 
for labels on LSA packages should be 
reconsidered. Package labelling falls 
under DOT jurisdiction. In its final rule, 
DOT has retained the exception from 
package marking and labeling 
requirements for domestic LSA 
shipments consigned as exclusive use 
(see 49 CFR 173.427). 

One comment expressed concern over 
the transition of control of packages for 
shipping Type B quantities of LSA 
radioactive material from NRC to DOT. 
NRC has a centralized package design 
approval authority, whereas DOT 
authority allows a shipper to determine 
acceptable package designs (i.e., self­
certify package designs). The comment 
expressed apprehension about 
permitting each shipper to review 
pad.cage and shipping restrictions 
against DOT regulations, a situation that 
could result in some confusion and 
different interpretations of the 
regulations. 

In the final rule, the IAEA limit of 1 
rem/h at 3 m from the unshielded 
material contents has been established 
as the threshold for NRC regulation of 
LSA or SCO package designs. NRC will 
review and approve, if adequate, 
designs for packages that contain 
quantities of LSA or SCO material that 
exceed that limit. The review by 
regulatory authority of package designs 
for quantities that exceed the IAEA limit 
is consistent with the approach used by 
other IAEA member states. 

Section 71.13 Previously Approved 
Package · 

One comme_nt proposed that the date 
specified in§ 71.13(b)(2) be December 
31,-1990, instead of December 31, 1992, 
to be consistent with IAEA 
transportation regulations. The original 
1985 IAEA transport regulations 
specified December 31, 1990, as the 
cutoff date for the routine use of 
packages·manufactured under the 1973 
edition of the regulations. That date was 
subsequently extended for 2 years by 
one of the periodic updates of IAEA 
regulations and was properly used in 
the proposed rule. However, since the 
proposed date of December 31, 1992, 
has passed, the final rule has been 
revised (by eliminating reference to any 
particular date) to make this provision 
effective on the date that the final rule 
becomes effective. 

Two comments noted that the 
preamble to the proposed Part 71 
indicated that Type B and fissile 
packages fabricated before a certain date 
and not used internationally could 
continue to be used domestically until 
the end of their useful lives. The 
licensee would not need to demonstrate 
that the packages satisfy the new crush 
test or deep-immersion test. The 
comments would take that provision 
one step further and require the crush 
and deep-immersion tests only for 
international use packages. 

NRC believes that the international 
package standards should be used by 
the United States for both domestic and 
international shipments, to the extent 
practicable. However, based on a history 
of safe use under earlier safety 
standards, and the absence of 
unfavorable operational data, NRC will 
allow the continued use of existing 
packages in domestic transport until the 
end of their useful lives. NRC will not 
allow, however, the continued 
fabrication of packages to the old 
designs. This action permits use· of 
existing packages. It does QOt perpetuate 
package designs that can be discarded or 
upgraded to satisfy the new standards. 

Another comment suggested 
grandfathering the existing Type A 
casks now approved for transporting 
Type B quantities· of LSA radioactive 
material, until the Type B waste casks 
required to satisfy the new standards 
become available. NRC has adopted the 
suggestion, extending the proposed 
provisions in § 71.52, "Exemption for 
low-specific-activity (LSA) packages," 
to a 3 year period, to give the industry 
time to design, receive approval, and 
fabricate new Type B waste packages. 

Section 71.22 General license: Fissile 
Material, Limited Quantity, Controlled 
Shipment 

One comment requested clarificatiop. 
as to whether the Type A limit imposed 
in § 71.22(c) also applies to§ 71.22(d). 

The requirements of§§ 71.22(a) 
through 71.22(e) are cumulative, each 
imposing a,dditional requirements on 
the use of the general license. The 
radioactivity limit and mass limits of 
§ 71.22(c) apply to packages, whereas 
the mass and mass ratio limits of 
§ 71.22(d) apply to shipments. 

A comment noted an error, in 
§ 71.22(d)(3), which changed the intent 
of the section. The commenter suggests 
that the phrase "exceeds unity" at the 
end of§ 71.22(d)(3) be replaced by the 
phrase "does not exceed unity." NRC 
agrees and has made that change. 
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Section 71.24 General License: Fissile 
Material, Limited Moderator, Controlled 
Shipment 

One commenter asked if the statement 
in§ 71.24(b), "* * _ * a quality assurance 
program approved by the Commission 
as satisfying the provisions of Subpart H 
of this part," is any different from 
"* * * a quality assurance program 
approved by the Commission." The two 
statements are different in that the first 
is more specific and provides more 
detail. There are several different 
quality assurance programs, in different 
licensing areas, approved by the 
Commission. Specifying that the 
program must satisfy Subpart H makes 
it clear as to the type of quality 
assurance program is required. 

One commenter recommended 
inserting "by weight" after "1 percent" 
in § 71.24(c)(6). NRC agrees and has 
made this change in§ 71.24(c)(7), as 
well. 

With respect to a general license for 
a package containing fissile contents, 
one commenter requested clarification 
of what is meant by "no uranium-233" 
in § 71.24(c)(6). For a general license 
under § 71.24(c)(6), a package 
containing fissile contents must have no 
detectable U-233. The method for 
making this determination can be 
decided by the licensee. For example, 
the licensee can make this 
determination by performing an assay or 
by knowing the history of the material. 

Subpart ~Application for Package 
Approval 

One comment suggested changing the 
title of Subpart D to "Application for 
Type B Package Approval" for clarity. 
Because NRC also approves Type A 
packages for fissile material. the title of 
Subpart D continues to refer to "Package 
Approval." 

Section 71.38 Renewal 
One comment suggested that NRC 

provide some administrative 
acknowledgment when a timely 
application for renewal of a certificate of 
compliance has been received to 
provide proof that timely renewal is in 
effect. The Commission does not believe 
that proof of timely renewal is 
particularly important and that 
providing an acknowledgment to each 
registered user of a package would be . 
too burdensome for the benefit gained. 

Section 71.43 "General Standards for 
All Packages 

Four comments suggested the 
addition oflAEA regulations relating to 
packaging of liquids and gases to Part 
71, including those pertaining to the 
special free drop and penetration tests 
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for liquids and gases. The NRC approves 
only Type B and fissile material 
packages. The NRC also notes that 
fissile material packages must be 
evaluated for hypothetical accident 
conditions more severe than the tests for 
liquids. Furthermore, there are currently 
no NRC-licensed packages designed for 
gaseous fissile materials and NRC does 
not anticipate any future applications 
for such packages. These additional 
provisions would complicate 
regulations that are presently adequate. 
IAEA standards on absorbent material 
and double containment have been 
selectively included in DOT re~ulations. 

Eight comments disagreed with the 
NRC view that § 71.43(£) should 
continue to restrict to "no significant 
increase" any change in external surface 
radiation levels, as a result of subjecting 
a package to the defined normal 
conditions of transport. The comments 
argued that the 20 percent increase 
specified in IAEA regulations is a safe, 
reasonable, and practical number that 
could not reasonably be lower, and that 
specifying a value in the rule-provides 
the package design engineer and the 
NRC review engineer a measurable goal 
that is consistent both with IAEA and 
with engineering P,ractice. 

Type B and fissile material packages 
can be readily designed so that normal 
conditions of transport result in no 
significant increase in dose rates, and 
that a twenty percent increase in dose 
rates because of normal handling is 
excessive. In addition, if a package were 
designed so that the external dose rate 
could increase 20 percent during normal 
handling, the package could exceed the 
dose rate limits in § 71.47 during 
transport, and would be an item of non­
compliance. NRC and DOT have 
therefore decided to not adopt the IAEA 
"20 percent increase" provision, and to 
retain the current "no significant 
increase" provision. 

Four comments suggest the addition 
of the special provisions of IAEA 
regulations pertaining to the 
transportation of radioactive material by 
the air mode. NRC has determined that 
special requirements for transport of 
packages by air should be excluded 
from Part 71 because these provisions 
are properly incorporated in the carrier 
restrictions imposed by the Department 
of Transportation. · 

Two comments suggested that the 
phrase "Account must be taken of the 
behavior of materials under irradiation" 
be clarified and quantified, perhaps in 
a regulatory guide, or deleted from Part 
71. Although there is no regulatory 
guidance now available relating this 
requirement to transportation packages, 
it is clear that any effects of irradiation 

on materials used in the package must 
be taken into account. These effects 
could be the accelerated aging or 
embrittlement of elastomers or elastics 
and may result in requiring a frequent 
change of gaskets, for example. 

One comment suggested the 
performance requirement of§ 71.43(1) ho 
changed to include a numerical 
sensitivity for the requirement that there 
be "no loss or dispersal of radioactive 
contents" as a result of subjecting a 
package· to the specified normal 
conditions of transport. The equivalent 
paragraph in the IAEA regulations for 
Type A packages is paragraph 537, and 
does not contain a numerical sensitivity. 
Paragraph 548, oflAEA Safety Series #6, 
is the equivalent of 10 CFR 71.51, for 
Type B package leaktight sensitivity. 
Both those provisions require Type B 
packages to be leaktight to a sensitivity 
of 10-6 A2/h. 

Three comments noted that IAEA no 
longer prohibits continuous venting of 
packages in its 1985 edition and urged 
the NRC to allow the practice 
domestically for Type B packages. The 
commenters argued that although NRC 
took a strong position, in the preamble 
to the proposed rule, that continuous 
package venting is "poor engineering 
practice," NRC did not explain why. 
The commenters noted that DOT 
·regulations do not prohibit continuous 
venting for Type A packages, leaving the 
acceptability of continuous venting to 
be decided by performance 
requirements. The commenters stated 
that in some cases it would make good 
sense to allow continuous venting to 
provide pressure equalization and 
discharge of organically generated 
hydrogen gas. 

NRC is continuing its ban on 
continuous venting of Type B packages 
for the following reasons: 

1. Venting of a package containment 
system during normal conditions of 
transport defeats the purpose of the 
containment system; 

2. It is practical to design packages 
that do not rely on venting, to relieve 
pressure under normal conditions of 
transport; 

3. The use of a vent does not 
necessarily prevent the generation of 
potentially flammable or explosive gas 
mixtures; and 

4. The reliability of filters under 
temperature extremes, varied operating 
conditions, and sustained service has 
not been established. 

Two comments stated that Mo-99/Tc-
99m radiopharmaceutical generators are 
open to the atmosphere to allow 
changes in ambient pressure and that 
the generators do not vent radioactive 
material. The comments recommended 
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that the prohibition against venting be 
limited to venting radioactive material 
only and that NRC continue current 
practices. 

NRC believes these comments arise 
from concern over the reduction in the 
A2 quantity for Mo-99 from 20 curies to 
13.5 curies in the proposed mle. NRC 
recognizes that the shipment ofMo-99/ 
Tc-99m generators is a special case, and 
is retaining the 20 curie A2 value for 
Mo-99, to permit the continuation of 
current practices. 

Section 71.47 External Radiation 
Standards for All Packages 

NRC used the term "accessible 
external surface" in its proposed rule for 
determining radiation levels on package 
surfaces, whereas DOT used the term 
"external surface" in its proposed rule. 
Four comments argued that the NRC 
and DOT regulations for radiation level 
limits on package surfaces should be 
identical. Most believed that a limit on 
accessible surfaces was the more 

·reasonable standard. 
DOT has indicated that it is 

considering a petition for rulemaking to 
add the word "accessible" to its 
radiation level regulations and will 
consider that complex issue in a 
separate action. Pending completion of 
the DOT separate action, NRC has 
deleted the word "accessible" from this 
section of the.final rule but does not 
intend to alter its practices regarding 
this provision. 

One comment stated that this 
paragraph tends to be confusing in that 
it establishes a limit of 2 mSv/h (200 
mrem/h) for package surface radiation 
levels, yet§ 71.47(b)(2) seems to state 
that packages transported on a flatbed 
trailer can exceed 2 mSv/h (200 mrem/ 
h), provided the radiation level at the 
planar edges of the trailer is less than or 
equal to 2 mSv/h (200 mrem/h). 

Section 71.4 7 establishes o generally 
applicable 2 mSv/h (200 mrem/h) 
Package surface radiation-level limit. 
The section further establishes that, if a 
package is shipped as exclusive use, the 
radiation level may exceed 2 mSv/h 
(200 mrem/h), provided the applicable 
provisions of paragraphs (a) (with repect 
to Transport Index) through (d) are met. 
Paragraph (b)(2) restricts the radiation 
level at any point on the vertical planes 
projected by the outer edges of a flat-bed 
style vehicle to 2 mSv/h (200 mrem/h) 
(the same limit imposed-in paragraph (a) 
for the outer surfaces of closed transport 
vehicles). Thus, provided packages are 
shipped as exclusive use. external 
radiation levels may exceed 2 mSv/h 
(200 mrem/h) at the surface of packages 
on flatbed trailers, but not at the outer- · 
edge planes of the vehicle. 
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Section 71.51 Additional 
Requirements for Type B Packages 

One comment suggested that the 
clarifying provision following 
paragraphs 548(a) and (b) of IAEA 
regulations be added to Part 71 for 
consistency. The clarifying provision 
pertains to allowable releases of 
radioactive material from a package 
containing a mixture of radionuclides. 
This is the case, for example, with spent 
nuclear fuel casks. That clarifying 
provision has been added. 

Section 71.52 Exemption for I.SA 
Packages 

Twelve comments expressed concern 
that the proposed Part 71 affords only-a 
1-year delay in applying the new LSA 
rules. NRC established the 1-year delay 
to give the industry an opportunity to 
design and build the Type B waste casks 
that would be required under the new 
rules. The comments uniformly argued 
that 1 year was not a sufficient period 
of time to design a waste cask, to have 
it reviewed and approved by NRC, and 
to fabricate an adequate number of 
casks, to approved designs, that satisfy 
the needs of the new LSA rule. The · 
commenters differed in how long they 
thought that process would take, 
varying over 2, 3, and 5 year periods. 
NRC agrees with the thrust of this 
comment and has established the 
exemption period at 3 years. Thus 
existing packagings may be used for 3 
years and new packagings may be 
fabricated from existing designs for 3 
years. 

A consequence of establishing the 
lAEA LSA/SCO package limit as the 
delineator between NRC and DOT 
regulation of LSA and SCO packaging 
[see§ 71.10(b)(2)] is that, after the 3 year· 
exemption period, LSA will be shipped 
either in DOT authorized packagings, or 
in NRC certified Type B packagings. 
Accordingly, NRC is discontinuing the 
practice of certifying Type A LSA 
packages. NRC has therefore not 
adopted a proposed exemption 
(§ 71.52(a)) that only would have 
applied to NRC certification of new 
Type A LSA package designs. 

One comment stated that the demand 
for waste casks would rise until 1993 
and then fall again because few of the 
low-level radioactive waste disposal site 
compacts will permit disposal access. 
Vendors will hesitate to invest in casks 
that will not be used after 1993 and 
waste will need to be stored onsite. 

NRC is unwilling to accept this 
proposition and believes that as Jong as 
NRC specifies the requirements for 
transportation of waste, given adequate 

time, industry will continue to develop. 
disposal options. 

One comment argues that the specific 
reference to§ 71.43(f) should be deleted 
because it is included in the broader 
reference to§§ 71.41-71.47. 

Section 71.52 exempts exclusive use 
LSA and SCO packages from the 
additional requirements for Type B 
packages for a period of 3 years from the 
effective date of the final rule. These 
LSA packages are still subject to other 
requirements that apply to all packages. 
The referral to these other package 
requirements includes§§ 71.41-71.47, 
plus a specific reference to. An 
argument could also be made for 
deleting the entire reference because 
those requirements apply regardless of 
the reference in this section. However, 
NRC chose to include the reference in 
§ 71.52 as a reminder that the exemption 
is only from§ 71.51, not from all 
packaging requirements. NRC believes 
the reference to§ 71.43(f) (normal 
conditions of transport tests) is 
important and has decided that it will 
be retained. 

One comment suggested that SCO be 
included within the scope of§ 71.52, 
and that the 2A I limit be included in the 
section for clarity. NRC agrees with the 
comment and has made the 
clarifications, substituting the IAEA 
LSA limit for 2A1. 

Section 71.53 Fissile Material 
Exemptions 

One comment suggested spelling out 
the word "liter" instead of using "l" as 
the abbreviation. Consid~ring the typing 
errors caused by the use of that 
abbreviation, the final rule spells out the 
word "liter" wherever it appears. 

Section 71.55 General Requirements 
for Fissile Material Packages 

One comment suggested that by 
adding the word "'full" to the water 
reflection criterion of§ 71.55(b)(3), the 
NRC has added mace cost with no 
apparent benefit "• • • since transport 
limits already take this consideration 
into account." The latter part of this 
comment probably refers to the 
"transport index" controls that limit the 
number of packages which can be 
transported and stored together, but do 
not consider the safety of an individual 
package in isolation. Addition of the 
word "full" in § 71.55(b)(3) is a matter 
of clarification. NRC has always 
required "full" reflection wherever 
reflection is required. IAEA regulations 
required "full" reflection in the 1973 
edition, and go a step further in the 
1985 edition, to define "full" as "water 
20-cm thick (or its equivalent)." NRC 
has retained the word "full," in 
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§ 71.55(b)(3), and has added the word 
"full," in§ 71.55(e)(3), for consistency. 

A commenter agrees that the proposed 
Part 71 begins to simplify the system of 
shipping fissile material but that most of 
the difficulties still exist. The 
commenter advocates development of 
"a system of performance-oriented 
packaging," to reduce the current 
complexity of the "design-oriented 
package choices." NRC agrees that there 
are a number of radiation control design 
requirements that apply to the fissile 
material packages as well as to packages 
of other radioactive material. However, 
NRC views the criticality control 
provisions as performance-oriented 
rather than design-oriented. NRC must 
specify the conditions against which the 
package must be designed. Without the 
environmental tests and package 
objectives, there would be no level of 
protection against which to design 
packages. 

Section 71.61 Special Requirement for 
Irradiated Nuclear Fuel Shipments 

One comment recommended that the 
rule clarify that the deep immersion test 
is to be applied to an otherwise 
undamaged package. This important 
detail is implied, but not specifically 
stated. The Commission agrees and has 
made that clarification. 

In the final rule, this section has been 
modified to require that the external 
pressure test be applied directly to the 
containment system of a package. NRC 
does not believe the external structure 
should play a part in helping the 
containment system of a package 
withstand an external pressure test and 
has chosen to ignore its existence in 
specifying the requirement. 

A comment recommended that the 
word "rupture," as used in this 
requirement, be defined as a gross 
structural collapse and not just an 
inleakage of water. Although the word 
"rupture" in the proposed rule did 
mean gross structural collapse, NRC has 
since decided that the term "rupture" 
cannot be determined by engineering 
analysis. NRC has decided to change the 
acceptance criteria for the deep 
immersion test from "rupture" to 
"collapse, buckling, or inleakage of 
water." 

A comment stated that this 
requirement should include the 1-hour 
time specification included in the IAEA 
requirement to avoid later 
misinterpretation of the test. The NRC 
agrees that adding the 1-hour test 
specification would help prevent 
confusion between IAEA and domestic 
regulations, and has included the time 
specification. 
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A comment noted that the term "at 
least" is used two times in the proposed 
requirement, thereby creating an 
opportunity for misinterpretation. 
Although the term is used inthe IAEA 
text, the NRC agrees with the .. 
commenter that it serves no useful 
purpose and has deleted the term. 

A comment stated that the deep-water 
immersion test should be clarified to 
ensure that an engineering evaluation is 
an acceptable alternative to a physical 
test because an actual 200-m test would 
be costly and difficult. NRC believes it 
is clear that an engineering evaluation is 
acceptable because the equivalent 
external gauge pressure is specified in 
the text of the requirement. The 
provisions of§ 71.41(a) are intended to 
allow the use of engineering evaluations 
when they are reasonably applied. 

The remaining three comments 
relating to this section all deal with 
transition periods and special 
provisions for casks for which there will 
bu no further fabrication and that are not 
used internationally. The earlier portion 
of this preamble dealing with the 
provisions of§ 71.13 presents the NRC 
view on these matters. 

Section 71.63 Special Requirements 
. for Plutonium Shipments 

Four comments argued. that the 
extension of this provision to 
radionuclides other than plutonium·is 
unjustified and that the provision, even 
without the extension to other 
radionuclides, differs from IAEA rules 
and is inconsistent with the principles 
of IAEA rules. Two of the commenters 
argued further that the existing 
provisions, if examined in the light of 
current regulatory analyses, probably 

_ could not be justified. . 
NRC recognizes that some 

requirements have been added to the 
regulations over the years strictly on the 
basis of prudent judgment. Because the 
basis for current rules is not a part of 
this mlemaking action, NRC will simply 
refrain from extending the present rule 
to other radionuclides. · 

One commenter argued that the rule 
should be rewritten using multiples of 
the A2 values, not only to define 
radionuclides subject to the rule, but 
also to define the level of activity at 
which the extra requirements come into 
effect. Because the extension to other 
radionuclides is being withdrawn, the 
inclusion of A values does not appear to 
improve the requirement. 

Section 71.71 Normal Conditions of 
Transport 

Three comments noted that the 
provision of IAEA's paragraph 528 
requiring consideration of a temperature 

range from - 40 •c to + 70 •c for the 
components of the packaging is not 
reflected in Part 71. NRC omitted this 
provision because NRC does not want to 
limit the high end temperature 
consideration to 70 •c because that 
would imply that +70 •c is the highest 
temperature that has to be considered 
for package design. This does not take 
into account the considerably higher 
temperatures resulting from decay heat 
in certain Type B packages. 

Three comments noted that 10 CFR 
71.71(c)(4) prescribes an increased 
external pressure specification of 140 
kPa absolute but IAEA regulations do 
not have that exact requirement. NRC 
believes there is a need for an external 
pressure test for normal conditions to 
ensure that a package filled at low 
pressure or high altitude will withstand 
an external pressure increase. The 
additional pressure test has been 
retained. 

Three comments observed that 
§ 71.71(c)(7) stoles that the free drop lust 
be conducted between 1.5 and 2.5 hours 
after the conclusion of the water spray 
test but the same requirement is not 
included in the IAEA regulations. The 
IAEA rules, however, do include 
restrictions, in paragraph 620, on the 
timing of the mechanical tests after the 
water spray test. NRC has retained the 
water spray test as is and believes the 
NRC test meets the intent of the IAEA 
test. 

One co.mment noted that with the 
deletion of the fissile classes, the corner 
drop test, which was required only for 
Fissile Class II packages. is proposed to 
be applied to all fissile packages. The 
commenter argued that for a large and 
heavy package, such as a spent fuel 
shipping cask, "it is considered highly 
implausible for a package to undergo a 
one-foot comer drop as a normal 
condition of transport. Only a free drop 
with the package in its normal 
orientation should be specified as a 
normal condition of transport for large 
and heavy packages, therefore saving 
valuable analysis effort and time." 

NRC agrees with the comment and 
has deleted the corner drop lust for 
fiberboard, wood, or fissile material 
rectangular packages weighing more 
than 50 kg (110 lb), and for fissile · 
material cylindrical packages weighing 
more than 100 kg (220 lb). For these 
packages, NRC does not believe that the 
comer drop tests are significant in 
developing a safe fissile material 
package. 

Section 71.73 Hypothetical Accident 
Conditions 

One comment stated that reversing 
the order of the two immersion tests in 
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§§ 71.73 (c)(5) and (c)(6) would restore 
the order of the tests, which must be run 
consecutively,.and would therefore 
clarify the text. NRC agrees and has 
made the change. 

One comment recommended that the 
temperature extremes specified for the 
initial test conditions in§ 71.73(b) be 
given a reasonable tolerance because 
ambient air temperatures cannot be 
controlled. NRC agrees that 
temperatures, as with·other required 
parameters of the tesf conditions, cannot 
be accurately controlled. NRC's 
position, however, is not to establish 
tolerances, but to require that the effects 
of test conditions different from those 
specified be analyzed as part of the 
overall evaluation. Every analysis would 
then be normalized to the same set of 
specifications. 

One comment recommended that the 
word "single," in the second line of the 
thermal test in § 71.73(c)(4), should be 
"simple". NRC agrees and has made that 
change. 

Two comments asked that NRC 
include some information as to how the 
effects of solar radiation should be 
treated. One comment stated, "The solar 
insolation can be a significant factor and 
should be consistently evaluated." 
Others have argued that the effects of 
solar insolation are insignificant 
compared with the thermal effects of the 
fire test and should be ignored. 

NRC adopts the view of the thermal 
experts who participated in developing 
the IAEA regulations. Those experts 
thought the effects of solar radiation 
may be neglected before and during the 
thermal test but that such effects should 
be considered in the subsequent 
evaluation of the package response. 

One comment recommended the 
development of guidance on how 
designers should interpret the revised 
thermal test requirement. Although 
there is guidance provided in the 
IAEA's companion documents to its 
transportation regulations (IAEA Safety 
Series No. 7, "Explanatory Material for 
the IAEA Regulations for the Safe 
Transport of Radioactive Material-1985 
Edition," and IAEA Safety Series No. 
37, "Advisory Material for the IAEA · 
Regulations for the Safe Transport of 
Radioactive Material-1985 Edition"), 
further guidance may be necessary. If so, 
it is the industry that can best propose 
guidance, based on its capabilities. If 
coordinated under the auspices of the 
American National Standards Institute . 
(ANSI), Committee N-14, with NRC 
representation, there is a good chance 
that a consensus standard could be 
developed that could be endorsed by 
NRC as a satisfactory means to satisfy 
regulatory requirements. 
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One comment stated that packages 
that are subjected to the crush test 
should not also be subjected to the 30-
foot free drop test, as required in the 
proposed rule. Instead, consistent with 
IAEA, the crush test should be in lieu 
of the 30-foot free drop test. · 

NRC believes that tlie crush test and 
the free drop test impart different types 
of loadings onto the package. Having 
sufficient crush resistance for the crush 
test does not. ensure the .adequacy of the 
package under the inertial loadings that 
occur during the 30-foot drop tests. NRC 
believes that it is important for packages 
to have resistance to impact and that the 
crush test should not be a substitute for 
the impact test. 

One comment stated that a crush 
scenario is not likely during 
"dedicated" shipments because heavy 
loads are not placed above the shipment 
at any time during transport. The 
comment questioned the applicability of 
the test for dedicated shipments, and 
requested that at least an engineering 
evaluation be allowed as an alternative 
to a physical test. NRC has made it clear 
(see§ 71.41) that appropriate analyses 
may be used to demonstrate the ability 
of a package to meet cmsh test 
conditions. · 

Section 71. 75 Qualifications of Special 
Form Radioactive Material 

One. comment indicates that changes 
in§ 71.75(a) from the current rule have 
changed the concept of special form 
from being a provision for special 
properties of the radioactive material 
contents of the package to being a 
provision for special properties of the 
package-a change from qualifying a 
"special form source" to qualifying a 
"special form package." · 

NRC regrets the confusion, but 
intended no substantive change to the 
concept of special form. Special form_ 
criteria in this final rule have been 
brought closer to those of DOT, but still 
without any basic changes. 

One comment noted that the reference 
in§ 71.75(e) [§ 71.75(d), in the final 
rule]. to a standard of the International 
Standard Organization (ISO) is vague 
and should be made more specific. 

Although the ISO standard could be 
written in all its detail in Part 71, rather 
than simply referenced there, most 
comments over the years have 
encouraged NRC to have less repetition 
and more simple references to other 
requirements. 

Section 71.83 -Assumptions as to · 
Unknown Properties 

One comment pointed out an error in 
line 7 of§ 71.83, where the proposed 
rule referred to "known properties", 

where it should have referred to 
"unknown properties." That error has 
been corrected. · 

Section 71.85 Preliminary 
Determinations 

One comment recommended that the 
term "durable" in the context of 
"durably mark the packaging," as in 
§ 71.85, be defined in terms of the 
conditions that the markings on the 
packaging must be able to withstand. 
When developing its regulations, NRC 
must decide at what level of detail they 
are to be written. Sometimes that level · 
of detail is changed as a result of . 
experience if a widespread misuse of_a 
standard becomes known because of a 
lack of detail. NRC is not aware of any 
problem with the term '!durably," even 
though it has been used since 1968 in 
the preliminary determinations section. 
In the absence of a significant problem, 
NRC prefers to leave the term as is. 

Section 71.87 Routine Determinations 
One comment recommended that 

NRC's Table V "Removable External 
Radioactive Contamination Wipe 
Limits," be used by DOT in place ofits 
Table 11. NRC notes that the only 
significant difference between the two 
tables is that the term "low toxicity 
alpha emitters" is replaced by its 
definition in the NRC table. The NRC 
final rule simply refers to the DOT 
requirement (49 CFR 173.443) for 
maximum permissible contamination 
limits. 

Section 71.88 Air Transport of . 
Plutonium 

One comment recommended that" the 
forward tie-down specification of 9 g 
detailed in § 71.88(c)(2) be reduced to 
1.5 g for plutonium packages 
transported on a _Boeing 747 aircraft. . . 
The reason for this recommendation has 
to do with the 14 CFR 25.561 regulatory 
requirement of the Federal Aviation 
Administrntion.(FAA), thnt the 
supporting structure of an airplane must 
be designed to restrain, up to specified 
inerti11-l forces, including 9-g in the 
forward direction,"* * * each item of 
mass that could injure an occupant if it 
came loose in a minor crash landing." . 
NRC, in prescribing tie-down 
requirements for plutonium packages in 
aircraft, took note of the supporting 
structure requirements of the FAA and 
required a 9-g tie-down system for the 
package on the main deck of the aircraft. 
The Boeing 747 cargo aircraft, however, 

· with no passengers and the cockpit 
located above the main deck, is not 
subject to the requirements of 14 CFR 
.25.561 because there are.no occupants 
to injure if"* * * the package c8IIle 
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loose in a minor crash landing." Thus, 
the Boeing 747 "Weight and Balance 
Manual," DG-13700, shows a load 
factor of 1.5 gin the forward direction. 

The purpose of the NRC tie-down 
requirement was not to protect 
occupants of the aircraft from cargo that 
has come loose in a minor crash 
landing. Therefore, the comparison with 
the FAA supporting structure 
requirement is not germane. The 
purpose of the NRC requirement was to 
protect the plutonium package from the 
uncontrolled potential for damage 
inherent in having the package 
unrestrained in a crash landing. 

Paragraph (cl of§ 71.88 proposed a 
requirement that the licensee make 
special arrangements with the cnrricr on 
where to place the plutonium cargo i11 
the aircraft, how to tie it down, and 
what restrictions are to be plnced on 
other cargo. Recognizing that these 
restrictions would be more 
appropriately placed directly on the 
carrier rather than through the shipper, 
the DOT has placed these restrictions in 
its air carrier regulations(§ 175. 704 of 
49 CFR Part 175, "Carriage By 
Aircraft.") These regulations are now 
referenced in§ 71.88. 

Section 71.95 Reports 
All three public comments on this 

section were directed at the newly 
proposed provisions of paragraph (c), 
which require a 30-day report of "* * * 
instances in which the conditions of 
approval in the certificate of compliance 
were not observed in making a 
shipment." 

One comment requested clarification 
whether§ 71.95(c) applies to shippers or 
receivers. 

The scope of Part 71 (§ 71.0(c)) makes 
the regulation applicable only to 
shippers of radioactive material. 
Therefore, § 71.95(c) applies only to 
shippers of radioactive material. 
However, shipment deficiency may be 
detected by the receiver of the . 
shipment. If the receiver reports that 
deficiency to the shipper, the shipper is 
obligated to report it to NRC. Further, 
note that 10 CFR Part 21, "Reporting of 
Defects and Noncompliance", is 
applicable to receiving facilities. · 

The other two comments dealt with 
the substance of the event that would 
prompt the report. On~ suggested the 
regulation be more specific on 
conditions that would require a report. 
The second comment suggested that the 
report include the consequences of the 
deficient shipment such as radioactive 
contamination, a loosened sealing cap, 
etc. 

Although both of these suggestions 
have merit, neither has been 
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incorporated in the final rule. The · information in the notification, 
purpose of the requirement is to provide revisions, and cancellation. 
feedback to NRC on quality assurance . One comment noted that from the 
program effec~veness by an indication wording in § 71.97(a), a reader would 
of the number and type of packaging expect to find exceptions in § 71.97(b). 
and other mistakes and on the safety The comment notes that the provision 
significance of those mistakes by an does not contain exceptions. NRC agrees 
indication of the mistake consequences. with this comment and has revised 
NRC believes the reporting requirement § 71.97(a) for clarity. · 
should retain its broad scope. A large One comment questioned the value of 
number ofreports is not expected, NRC proposed§ 71;97(b)(4) [§ 71.97(b) in the 
also believes that individuaUollow-up final rule) which required that "* * * 
is the only reasonable way to uncover the quantity of irradiated fuel is less 
any procedural deficiency that might . than that subject to advance notification 
cause mistakes. requirements of § 73.3 7(£) of this 

One comment questioned whether chapter;" Paragraph 73.37(£) refers to a 
this type of report is important enough separate part of the Commission's 
to be required within 30 days. NRC · . · regulations. 10 _CFR Part 73, "Physical . 
judges that the timing is about right, and Protection of Plants and Materials," and 
expects the stafrs review of submitted imposes an advance notification 
reports to be completed within a similar requirement for irradiated fuel 
time frame. shipments similar to the one under 

discussion. The scope of Part 73 (see 
Section 71.97 Advance Notification of § 73.1(b)(5)) limits its applicability 
Shipmt;mt of Irradiated Reactor Fuel and regarding shipments of irradiated 
Nuclear Waste reactor fuel to"* * * quantities that in 

or the five comments submitted on a single shipment both exceed 100 
this notification requirement; two grams in net weight of irradiated fuel, 
suggested changing the value fot the exclusive of cladding or other structural 
number of curies in § 71,97(b)(3)(iii), so or packaging material, and have a total 
it corresponds to the same limit in the radiation dose rate in excess of 100 rems 
regulations of DOT and IAEA. _That per hour at a distance of 3 feet from any 
change has been made. · accessible surface without intervening 

The other three comments stated that· shielding." If the quantity of irradiated 
this requirement was not clearly · fuel in a shipment exceeded the · 
expressed. The requirement has been quantity specified in § 73.1(b)(5), the 
reorganized in the final rule, and notification would be made under 
consists of the following parts: § 73.3 7(£). If not, the notification would 

1. Paragraph (a) provides a broad be made under§ 71.97. The proposed 
general requirement that licensees pre- provision in§ 71.97(b)(4) was intended 
notify governors of States of any to prevent duplicate notifications for 
h , some shipments. 

s ipments of radioactive material gciing The final comment on§ 71.97 
to, through, or across the boundary of included a clear rewrite of§ 71.97(b) 
the State;· · 

that has been used in its entirety in the 
2. Paragraph (b) limits the · final rule. 

prenotification requirement to certain 
types of shipments. All the conditions Coniments on Appendix A 
of paragraph (b) must be satisfied for the Five comments supported the . 
prenotification requirement to apply. . inclusion of new radionuclides in Table 
The licensed material must be required A-1 of Appendix A as useful and 
to be in a Type B package, limiting the justified. Five other comments pointed 
requirement to shipments ofrelatively out errors and inconsistencies between 
high potential hazard. The shipment NRC and DOT for the Ad A2 values in 
must be destined to a disposal site or to Table A-1. These inconsistencies have 
a collection point for transport-to a . been corrected in the NRC and DOT 
_disposal site, further limiting the final rules. 
requirement to waste material. The Three comments recommended a 
quantity of radioactive waste in a single . · grandfathering provision for the 
package must exceed the limits - continued authority to transport 
specified in the DOT regulations for molybdenum (Mo) 99/technetium (Tc) 
highway-route controlled quantities .. · 99m generators, in Type A packages, 
Lastly, for irradiated fuel, the quantity with.radioactivity between the current 
contained in a single package must be At value of 20 Ci and the new A2 value 
less than that subject to the similar · · of 13;5 Ci for Mo-99. The lower A2 value 
advance notification requirement of 10 is the result bf a new dosimetric model, 

· CFR 73.37(1). for beta-emitting radionuclides, to 
3. Paragraphs (c), (d), (e) and (f) address skin contamination. In the 

contain the details for timing, preamble to the NRC proposed rule, the 
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NRC nqted, with respect to the changes 
in the A1 and A2 values: 

Based on our most current knowledge of 
radioactive material shipments in the United 
States, the economic impacts of these 
changes are not likely to be large. However, 
any situations where a potential exists for 
significant economic impacts es a result of 
changes in the A, or A2 values should be 
brought to the NRC's attention in·public 
comments. 
NRC agrees that this is a situation where 
health care in the United States could be 
significantly impacted as a result of 
forcing the larger quantity Mo-99/Tc-
99m generators now transported in Type 
A packages into Type B packages. In 
view of the favorable experience over 
the years with these generators. NRC 
and DOT will allow the continued 
domestic transportation of generators 
that contain up to 20 Ci of radioactive 
material in Type A packages. 

Two similar proposals to grandfather 
the transportation of carbon-14, 
phosphorus-32, sulfur-35, and iodine-
125 at existing levels were not as 
persuasive and have not been adopted. 
The decrease in A1 and A2 values would 
apparently force many shipments out of 
the "limited quantity" category, where 
they are excepted from specification 
packaging. shipping papers and 
certification, and marking and labeling 
requirements, and into the "Type A" 
category. · 

Although there are clearly more 
packaging and communication 
requirements associated with the "Type 
A" category than with the "limited 
quantity" category, NRC does not view 
that change as creating the same 
economic impact as a change from the 
"Type A" to the "Type B" category. 

One comment suggested that the 
radionuclides einsteinium-253 and 
einsteinium-254 be added to Table A-1 
because shipment of those transuranics 
are increasing in number and the default 
values are not expected to be adequate. 
NRC has added those radionuclides and 
will also propose them for addition to 
the IAEA regulations. Until they are 
included in IAEA Safety Series No. 6, 
however, multilateral approval is 
required for international shipments. 
This limitation is identified by footnote 
in Table A-1. 

One comment objected to having to 
obtain NRC approval of A1/A2 values 
that are not in Table A-1. In addition to 
NRC approval, international shipments 
require multilateral approval of A 
values that are not included in the lAEA 
regulations by each country through or 
into which the consignment is to be 
transported. The development of A 
values may not be a simple matter, 
requiring consideration of daughter 
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radionuclides and differing radioactive 
emissions. Although a competent health 
physicist or nuclear engineer should not 
have too much difficulty determining an 
A value, NRC must assure that a system 
exists to protect against faulty 
determinations. Use of the conservative 
A values from Table A-2 does not 
require regulatory approval. 

One commenter questioned the 
unlimited values, for A 1 and A2 in Table 
A-1, for uranium-235 enriched less than 
5 percent. The comment argued that U-

. 235 is a fissj.le material and the 
unlimited values may not be 
appropriate. The A 1/A2 values are for 
radiological, not fissile, considerations. 
The Aa/A2 values set the maximum 
quantity of radioactive material that can 
be shipped in a Type A package (except 
for LSA); other package characteristics, 
such as heat generation, weight, 
criticality, external radiation, etc., can 
further limit the quantity of radioactive 
material in that Type A package. 
Limitations with respect to fissile 
characteristics, for example, are 
addressed in§§ 71.53, 71.55, nnd 71.59. 
NRC has decided to add a clarifying 
note, currently in the IAEA regulations, 
to the A1/A2 Table in Appendix A of 
Part 71. The Appendix A note reads 
"Where values of A 1 and A2 are 
unlimited, it is for radiation control 
purposes only. For nuclear criticality 
safety, some materials are subject to 
controls placed on fissile material." 

Finally, one comment suggested that 
we eliminate the specific activity 
column from Table A-1. The comment 
argues that "Specific activity 
information is not required or explained 

, in the regulations, and it is difficult to 
keep the information accurate." 

Although the NRG is in basic 
agreement with the comment and would 
have no problem in eliminating the 
specific activity data from Part 71 if 
there were a good source of comparable 
data available for the times it is needed 
to implement the transportation 
regulations. NRC is not familiar with 
any good substitute source. Though 
IAEA Safety Series No. 37, "Advisory 
Material for the IAEA Regulations for 
the Safe Transport of Radioactive 
Material (1985 Edition)," third edition, 
published in June 1987, includes a table 
of half-lives and specific-activities, there 
is no indication yet of a system of 
periodic reviews that would keep that 
information up to date. 

Comments on Draft Regulatory 
Analysis 

Ten persons commented on the 
impacts associated with the proposed 
changes to limit the content of LSA/SCO 
packages to 2Aa. The main thrust of 

these comments is that the impacts are 
much greater than presented. In part.in 
response to these comments, NRC hes 
adopted in the final rule the IAEA LSA/ 
SCO package limit of 10 mSv/h (1 rem/ 
h) at 3 m, in lieu of the proposed 2A1 
limit. 

Because the NRC data base for 
determining the additional shipments 
expected to be caused by the proposed 
rule dated back to 1980, and because a 
clear preference was developing in the 
public comf!1ents for the lAEA radiation 
level limit rather then the 2A1 limit, 
NRC repeated its analysis using more 
recent data. An NRC contractor gath~red 
1989 data from the 3 shallow land burial 
facilities for all waste shipments of 
resins, evaporator bottoms, and filter 
media. The contractor analyzed the 
characteristics of those 4600 Type A 
cask shipments and found that 
approximately 150 of those shipments 
would have exceeded the lAEA limit 
NRC assumes that each shipment 
exceeding the limit is split into 2 
shipments due to the smeller capacity of 
Type B packaging: Thus 150 additional 
shipments are caused by the LSA limit. 

The impacts of preparing additional 
packages of LSA waste for shipment and 
receiving those additional shipments at 
the burial ground were absent from the 
draft regulatory analysis. One comment 
advised the NRC of the results of an 
exposure study which concluded that 
the extent of the collective exposure for 
preparation and receipt of waste casks 
was approximately 0.5 person-rem per 
shipment. The NRC noted that half of 
the 0.5 person-rem per shipment factor 
multiplied by the 4600 waste cask· 
shipments per year from the new data 
base corresponds fairly well to a large 
portion of the 1726 person-rem 
collective exposure reported for all light 
water reactors for 1986 under the 
category "waste processing" by Barbara 
G. Brooks, NRC, and D. Hagemeyer, 
SAIC in NUREG--0713, Vol. 8, dated 
August 1989 (this version was current at 
the time the contractor prepared the 
regulatory analysis). On the basis of this 
data, NRC has accepted the 0.5 man-rem 
per shipment number as a reasonable 
estimate. Multiplying that 0.5 man-rem 
per shipment conversion factor by the 
150 additional shipments which the 
limit of 1 rem per hour at 3 meters 
would cause, the effect of the limit 
would be 75 person-rem per year. 

Because the IAEA L~A provisions 
permit a greater quantity of LSA/SCO 
material to be shipped in a package, 
fewer packages and shipments are · 
needed to transport a given quantity of 
material. The estimated burden on 
industry from the final rule is therefore 
less than that for the proposed rule. The 
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NRC draft regulatory analysis dated 
November, 1987 developed industry 
costs resulting from a 2A1 limit on LSA 
shipments of $1.7 million per year. 
These costs consist of package costs and 
shipment costs resulting from an 
estimated 311 additional cask 
shipments per year. Through the same 
simple modeling used in the older 
analysis, the new NRC regulatory 
analysis shows increased dollar costs 
associated with the 150 additional LSA/ 
sea shipments of $1.0 million per year. 
These estimates include differential 
package costs and differential shipping 
end handling costs, annualizing and 
summing each component. These 
estimates do not irii::lude cost 
components recognized but not 
quantified in the public comments as 
training, procedure revisions, computer 
program changes and upgrades, 
insurance premiums, and disposal costs. 

There were no significant comments 
related to the projected number of non-
radiological deaths end injuries . 
ass.ociated with the increased shipments 
caused by the new standards. 

Agreement State Compatibility 

Section 274d.(2) of the Atomic Energy 
Act of 1954, as amended, requires that 
before entering into an agreement with 
any State, the Commission shall make a 
determination that the State's program 
is compatible with the Commission's 
program. Section 274g authorizes and 
directs the Commission to cooperate 
with the States in the formulation of 
standards to assure that State and 
Commission programs will be 
coordinated and compatible. The basic 
objective of NRC's State Agreements 
Program has been to achieve uniformity 
among the various programs to the 
maximum extent practicable 
recognizing that the States must be 
allowed some flexibility to 
accommodate local conditions. Under 
this Program, procedures have 
established criteria for better defining 
compatibility, end for determining the 
degree to which States regulations must 
show uniformity with Commission 
regulations. In practice, the 
Commission's regulations are 
categorized as Division 1-4 Rules 
according to the degree of State 
regulation uniformity required, as 
summarized in the following table: 

Division 

1 .............. . 

Agreement State regulation uni-
. formity 

Agreement States are expected 
to adopt,. essentially verbatim, 
the regulation to provide con­
sistency between Federal and 
State requirements. 
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Division 

2 ··············· 

Agreement State regulation uni­
formity 

Agreement States have the flexi­
bility to adopt similar or more 
stringent requirements based 
on their radiation protection 
experience, professional 
judgements, and community 
values. 

Division 

3 ............. .. 

4 .............. . 

Agreement State regulation uni­
formity 

Agreement States should adopt 
the requirement, but there is 
no degree of uniformity be­
tween NRG and Agreement 
States required. 

Agreement States should not 
adopt the requirement since 
these are regulatory functions 
reserved to NRG. 

The final rule does not affect the 
current compatibility categorization of 
Part 71 regulations. Tl:ie following table 
lists the Part 71 Sections and 
corresponding rule categorization 
(Division 1--4): 

Division · Section · Title 

1 .................................. 71.4 ........................... Definitions. 
1 .................................. 71.5 ........................... Transportation of Licensed Material. 
1 .................................. 71.10 ......................... Exemption for Low-Level Materials. 
1 .................................. Appendix A ................ Determination of A 1 and A2. 
2 .................................. 71.12 ......................... General license: NRG-Approved Package. 
2 .................................. 71.13 ......................... Previously Approved Package. 
2 .................................. 71.14 ......................... General license: DOT Specification Container. 
2 .................................. 71.16 ......................... General license: Use of Foreign Approved Package, 
2 .................................. 71.81 ......................... Applicability of Operating Controls and Procedures. 
2 ............. ·.................... 71.85 ......................... Preliminary Determinations. 
2 .................................. 71.87 ......................... Routine Determinations. 
2 .................................. 71.88 ......................... Air Transport of Plutonium. 
2 .................................. 71.89 ......................... Opening Instructions. 
2 .................................. 71.97 ......................... Advance Notification of Shipment of Irradiated Reactor Fuel and Nuclear Waste. 
3 .................................. 71.0 ........................... Purpose and Scope. 
3 .................. ·............... 71.1 ........................... Communications. 
3 .................................. 71.2 ........................... Interpretations. 
3 .................................. 71.3 ........................... Requirement for license. 
3 .................................. 71.7 ........................... Completeness and Accuracy of Information. 
3 .................................. 71.8 ........................... Specific Exemptions. 
3 .................................. 71.9 ........................... Exemption of Physicians. 
3 .................................. 71.91 ......................... Records. 
3 .................................. 71.93 ......................... Inspections and Tests. 
3 .................................. 71.95 ......................... Reports. 
3 ..................... ; . .-......... 71.99 ......................... Violations. 
3 .................................. 71.101 ....................... Quality Assurance Requirements. 
3 .................................. 71.103 ....................... Quality Assurance Organization. 
3 .................................. 71.105 ....................... Quality Assurance Program. 
3 .................................. 71.107 ....................... Package Design Control. 
3 .................................. 71.109 ....................... Procurement Document Control. 
3 .................................. 71.111 ....................... Instructions, Procedures, and Drawings. 
3 .................................. 71.113 ....................... Document Control. 
3 .................................. 71.115 ....................... Control of Purchased Material, Equipment, and Services. 
3 .................................. 71.117 ....................... ldentiflcation and Control of Materials, Parts, and Components. 
3 .................................. 71.119 ....................... Control of Special Process. 
3 .................................. 71.121 ....................... Internal Inspection. 
3 .................................. 71.123 ....................... Test Control. 
3 .................................. 71.125 ....................... Control of Measuring and Test Equipment. 

. 3 .................................. 71.127 ....................... Handling, Storage, and Shipping Control. 
3 .................................. 71.129 ....................... Inspection, Test and Operating Status. 
3 .................................. 71.131 ....................... Nonconforming Materials, Parts, or Components. 
3 .................................. 71.133 ....................... Corrective Action. · 
3 .................................. 71.135 ....................... Quality Assurance Records. 
3 .................................. 71.137 ....................... Audits. 
4 .................................. 71.6 ........................... Information Collection Requirements: 0MB Approval. 
4 .................................. 71.18 ......................... General license: Fissile Material, Limited Quantity per Package. 
4 .................................. 71.20 ......................... General license: Fissile Material, Limited Moderator per Package. 
4 .................................. 71.22 ......................... General license: Fissile Material, Limited Quantity, Controlled Shipment. 
4 .................................. 71.24 ......................... General license: Fissile Material, limited Moderator, Controlled Shipment. 
4 .................................. 71.31 ......................... Contents of Application. 
4 .................................. 71.33 ......................... Package Description. 
4 .................................. 71.35 ......................... Package Evaluation. 
4 .................................. 71.37 ......................... Quality Assurance. 
4 .................................. 71.38 ......................... Renewal of a Certificate of Compliance or Quality Assurance Program Approval. 
4 .................................. 71.39 ......................... Requirement for Additional Information. 
4 .................................. 71.41 ......................... Demonstration of Compliance. 
4 .................................. 71.43 ......................... General Standards for all Packages. 
4 .................................. 71.45 ......................... Lifting and Tie-down Standards for all Packages. 
4 ......................... ........ 71.47 ......................... External Radiation Standards for all Packages. 
4 .................................. 71.51 ......................... Additional Requirements for Type B Packages. 
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Division Section Title 

4 .................................. 71.52 ......................... Exemption for Low-Specific-Activity (LSA) Packages. 
4 .................................. 71.53 ......................... Fissile Material Exemptions. · 

, 4 .................................. 71.55 ......................... General Requirements for Fissile Material Packages. 
: 4 .................................. 71.59 ................... ,..... Standards for Arrays of fissile Material Packages. 
' 4 .................................. 71.61 ......................... Special Requirement for lrradiatecl Nuclear Fuel Shipments. 
· 4 .................................. 71.63 ......................... Special Requirements for Plutonium Shipments. 
: 4 .................................. 71.64 ......................... Special Requirements for Plutonium Air Shipments .. 
, 4 .................................. 71.65 ......................... Additional Requirements. 
; 4 .......................... :....... 71.71 ......................... Normal Conditions of Transport. 
' 4 .................................. 71.73 ......................... Hypothetical Accident Conditions. 

4 .................................. 71.74 ......................... Accident Conditions for Air Transport of Plutonium. 
4 .................................. 71.75 ......................... Qualification of Special Form Radioactive Material. 
4 .................................. 71.77 ......................... Qualification of LSA-111 Material. 
4 .................................. 71.83 ......................... Assumptions as to Unknown Properties. 
4 .................................. 71.100 ....................... Criminal Penalties. 

Petitions for Rulemaking 

Three petitions for rulemaking were 
filed with the NRC in connection with 

· the rules for transporting LSA 
radioactive material. The substance of 
each of the three petitions was 
essentially the same, to request that 
NRC exempt LSA materials from its 
requirements in Port 71. 

The petitioners were the Energy 
Research and Development 
Administration (now the U.S. 
Department of Energy) in its letter dated 
July 23, 1975 (PRM-71-1); ANSI 
Committee N14, in its letter dated 
March 10, 1976 (PRM-71-2); and Cherri­
Nuclear Systems, Inc., in its letter dlited 
November 22, 1976 (PRM-71-4). At the 
time these petitions were filed, DOT 
regulated carriers and shippers of small 
quantities of all radioactive materials 
(including LSA materials) through 
provisions in its regulations in 49 CFR 
Parts 170-189, whereas NRC regulated 
shippers of fissile material and of larger 
quantities of other radioactive materials 
(including LSA materials) through its 
regulations in Part 71 and its licensing 
program. All three petitioners argued 
that the control NRC was exerting over 
transportation of LSA materials created 
an inconsistency between NRC 
regulations and those of the IAEA and 
should be discontinued. A proposed 
rule that would have provided the 
exemption for LSA materials requested 
in the petitions was published by NRC 
for public comment on August 17. 1979 
(44 FR 48234). Before finalization of that 
rule, however, a deficiency in the new 
LSA requirements, as proposed, was 
recognized so that the entire LSA 
proposal, including the exemption, was 
withdrawn. In the interim, the 
corresponding deficiency in the LSA 
requirements in the IAEA regulations 
was recognized and corrected. That 
correction is discussed under the "major 
modifications from proposed rule" 
section of this preamble. This correction 

is implemented in both DOT regulations· 
and NRC regulations. 

The exemption requested in the three. 
petitions has been superseded by the 
changes in LSA requirements. The LSA · 
requirements imposed in NRC 
regulations are an integral part of the . 
N~C/DOT regulatory scheme for LSA 
materials. This scheme is based on 
IAEA regulations. There is an 
exemption provided for LSA materials 
in § 71.10 that clearly defines the level 
where NRC regulations impose 
additional packaging requirements. For 
the above reasons, NRC has denied the 
petitions. 

Administrative Correction . 

At about the same time the Notice of 
Proposed Rulemaking regarding 
compatibility with IAEA transportation 
regulations was published for public · 
comment on June 8, 1988 (53 FR 21550), 
a separate notice of final rulemaking 
was issued, by NRC, affecting the 
retention periods for records (53 FR 
19240, May 27, 1988). Included in that 
separate notice were changes to the 
transportation regulations in Part 71, 
specifically to§§ 71.105, "Quality 
assurance program," and 71.135, 
"Quality assurance records." Because 
the two rules were being processed at 
the same time by different 
organizations, NRC's internal controls 
failed to recognize that the new quality 
assurance provisions needed to be 
incorporated in the June 8, 1988, notice 
of proposed rulemaking. No written 
comments were filed with respect to the 
quality assurance sections proposed, 
although two phone calls were received 
advising NRC of its error. The quality 
assurance changes that were made 
effective by the final rule, published on 
May 27, 1988, are included in this final 
rule. 
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Finding of No Significant 
Environmental Impact: Availability 

The Commission has determined, 
under the National Environmental 
Policy Act of 1969, as amended, and the 
Commission's regulations in Subpart A 
of 10 CFR Pert 51, that this rule is not 
a major Federal action significantly 
effecting the quality of the human 
environment, and therefore an 
environmental impact statement (EIS) is 
not required. · 

The Commission's "Final 
Environmental Statement on the 
Transportation of Radioactive Material 
by Air and Other Modes," NUREG-
0170,3 dated December 1977, is NRC's 
generic EIS, covering all types of 
radioactive material transportation by 
all.modes (road, rail, air, and water). 
From the Commission's latest survey of 
radioactive material shipments and their 
characteristics, "Transport of 
Radioactive Material in the United 
States," SAND 84-7174, April 1985, it 
can be concluded that current 
radioactive materiel shipments are not 
so different from those evaluated in . 
NUREG--0170 as to invalidate the results 
or conclusions of that EIS. 
Environmental impacts associated with 
this rulemaking are evaluated in 
"Regulatory Analysis of Changes to 10 
CFR Part 71-NRC Regulations on 
Packaging and Transportation of 
Radioactive Material," dated April 1995. 

NUREG--0170 established the non­
accident related radiation exposures 
associated with transportation of 
radioactive material in the United States 
as 98 person-Sv (9800 person-rem) 
which, based on the conservative linear 

'Coples of NUREG--Ot 70 may be purchased from 
the Superintendent of Documents, U.S. Government 
Printing Office, P.O. Box 37082, Washington, DC 
20013-7082. Coplas are also available from the 
National Technical Information Service, 5285 Port 
Royal Road, Springfield, VA 221.61. A copy is also 
available for inspection and copying for a foe in the 
NRC Public Document Room, 2120 L Street, NW. 
(Lower Level), Washington, DC. 
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radiation dose hypothesis, resulted in a Regulatory Analysis 
maximum of 1.7 genetic effects and 1.2 The NRC has prepared a regulatory 

~a~ftt~~:~~e;a~{~~~:ft:~yi~: ~ii;;~~~ analysis on this final regulation. The 
of medical-use radioactive materials. analysis examines the costs and benefits 

of the alternatives considered by NRC. 
· Accid~nt related iml?acts were . Interested persons may examine a copy 
established at a maximum of one genetic f th 

1 
t 1 , t th NRC 

effect and one latent cancer fatality for ' 0 e regu a ory ana ysis a e 
Public Document Room at 2120 L Street 

200 years of transporting radioactive NW. (Lower Level), Washington, DC. 
materials. The principal nonradiological Single copies of the analysis may be 
impacts were found to be two injuries obtained from the contact listed under 
per year, and less than one accidental the Addresses heading. 
death per 4 years. In contrast, non-
accident related radiation exposures 
associated with this rulemaking would 
be increased by 0.75 person-Sv/y (75.0 
person-rem/y). whereas accident related 
impacts would be decreased by 
approximately 0.006 person-Sv/y (0.6 
person-rem/y). Nonradiological traffic 
injuries would be increased by 0.06 per 
year and nonradiological traffic deaths 
by 0.003 per year (less than 1 accidental 
death per 330 years). These impacts are 
judged to be insignificant compared 
with the baseline impacts established in 
NUREG---0170. 

The environmental assessment and 
finding of no significant impact on 
which this determination is based are 
available, for inspection, at the NRC 
Public Document Room, 2120 L Street 
NW. (Lower Level), Washington, DC. 
Single copies of the environmental 
assessment and finding of no significant 
impact are also available from the 
contact listed under the Addresses 
heading. 

Paperwork Reduction Act Statement 

This final rule amends information 
collection requirements that are subject 
to the Paperwork Reduction Act of 1980 
(44 U.S.C. 3501 et seq.). These 
requirements were approved by the 
Office of Management and Budget, 
Approval Number 3150-0008. 

The public reporting burden for this 
collection of information is estimated to 
average 7 hours per response, including 
the time for reviewing instructions, 
searching existing data sources, 
gathering and maintaining the data 
needed, and completing and reviewing 
the collection of information. Send 
comments regarding this burden 
estimate or any other aspect of this 
collection of information, including 
suggestions for reducing this burden, to 

· the Information and Records 
Management Branch (T-6F33). U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555-0001; and to the 
Desk Officer, Office of Information and 
Regulatory Affairs, NEOB-10202, 
(3150-0008), Office of Management and 
Budget, Washington, D.C. 20503. 

Regulatory Flexibility Act Certification 

In accordance with the Regulatory 
. Flexibility Act of 1980 (5 U.S.C. 605(b)), 
the Commission certifies that this rule 
does not have a significant economic 
impact on a substantial number of small 
entities. This final rule affects NRC 
licensees, including operators of nuclear 
power plants, who transport or deliver 
to a carrier, for transport, relatively large 
quantities of radioactive material, in a 
single package. These companies do not 
generally fall within the scope of the 

, definition of "small entities" set forth in 
' the Regulatory Flexibility Act or the size 
; standards adopted by the NRC (10 CFR 

2.810). 

Backfit Analysis 

The Commission has determined that 
th·e backfit rule does not apply to the 
Part 71 final rule because the final rule 
is not a backfit under 10 CFR Part 
50.109. However, NRC analyzed the 
accident-resistant packaging 
requirement for the specified LSA 
shipments and found that there is an 
increase in overall protection to be 
derived from the requirement and that 
direct and indirect costs of 
implementation are justified in view of 
'this increased protection. 

The factors normally considered in a 
backfit analysis are evaluated in the 
"Regulatory Analysis of Changes to 10 
CFR Part 71-NRC Regulations on 
Packaging and Transportation of 
Radioactive Material," dated April 1995. 
That evaluation shows very small 
changes in accident risks as a result of 
the adoption of the revision, but some 
reduction in maximum consequences 
given an accident. The evaluation shows 
broad improvement in NRC regulatory 
consistency with IAEA, at an initial cost 
of $1.375 million to industry. and 
continual annual costs to industry of 
$1.0 million (See Table S.1 of 
Regulatory Analysis). NRC costs are 
estimated at $0.463 million. 

The continuing costs are associated 
with the addition of new limits on the 
quantity ofLSA radioactive material 
allowed in a single transportation 
package. Internationally. a new limit is 
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considered to be a necessary safety 
requirement to limit the consequences 
of a severe transportation accident 
involving LSA material. 

The one-time costs are chiefly 
associated with industry upgrading of 
its package safety analyses to include 
the proposed new accident crush and 
immersion tests and with NRC review of 
those new analyses. The estimated costs 
are overstated because of the 
assumption that all licensees using 
packages approved under earlier 
regulatory standards would take 
immediate steps to upgrade the package 
analyses so the package approvals 
would reflect approval, under the latest 
revised standards. Although that is a 
prudent assumption, absent any 
reasonable basis for predicting actual 
licensee reaction, there is little reason 
licensees would take any immediate 
action to upgrade their package 
approvals. Both domestic and 
international regulations are based on 
the responsible agency's confidence that 
packages built to a design approved 
under earlier standards are adequately 
safe for continued use, although new 
package construction to that design 
would be limited, and international use 
requires approval by all countries 
through which the package is to be 
transported. In actual practice, some 
package approvals would never be 
upgraded. Those that would be 
upgraded would be done over a period 
of several years. as guidance and 
experience in upgrading become 
available. 

Although the regulatory analysis 
shows a small reduction in accident 
risks from the amendments to this rule 
and some reduction in maximum 
consequences given an accident, the 
primary benefit of this rulemaking is to 
achieve consistency in radioactive 
material transportation regulations 
between the United States and the rest 
of the world. This consistency would 
not only facilitate the free movement _of 
radioactive materials between countries 
for medical, research, industrial. and 
nuclear fuel cycle purposes, but it 
would also contribute to safety by 
concentrating the efforts of the world's 
experts on a single set of safety 
standards and guidance (those of the 
IAEA) from which individual countries 
could develop their domestic 
regulations. In addition, the accident 
experience of every country that bases 
its domestic regulations on those of the 
IAEA could he applied to every other 
country with consistent regulations to 
improve its safety program. 

In summary, the effort to make U.S. 
regulations·compatible with those of the 
IAEA provides major benefits including 
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a substantial increase in the overall 
protection of the public health and 
safety, and it is associated with short­
term and relatively minor costs that are 
justified in view of this increased 
protection. This effort is associated with 
ongoing costs, but the new limit is 
considered to be a justified safety 
requirement. to limit the consequences 
of a severe transportation accident 
involving LSA material. 

List of Subjects in 10 CFR Part 71 

Criminal penalties, Hozordous 
materials transportation, Nuclear 
materials, Packaging and containers, 
Reporting and recordkeeping 
requirements. 

For the reasons set out in the 
preamble and under the authority of the 
Atomic Energy Act of 1954, as amended, 
the Energy Reorganization Act of 1974, 
as amended, and 5 U.S.C. 552 and 553, 
10 CFR part 71 is revised to read as 
follows: 

61 FR 28723 
Published 6/6/96 
Effective 4/1 /96 

10 CFR Part 71 

RIN 3150-AC41 

Compatibility With the International 
Atomic Energy Agency; Correction 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Correcting amendments. 

SUMMARY: This document presents 
corrections to a final rule that was 
published September 28, 1995 (60 FR 
5Q248). This action is necessary to 
correct printing errors in three tables, an 
inadvertent error in an equation, an 
incorrect cross-reference, and the 
inadvertent use of a specialized term. 

EFFECTIVE DATE: The final rula became 
effective April 1, 1996. 

FOR FURTHER INFORMATION CONTACT: John 
R. Cook, Office of Nuclear Material 
Safety and Safeguards, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555-0001, Telephone (301) 415-
8521. 

SUPPLEMENTARY INFORMATION: On 
September 28, 1995 (60 FR 50248) the 
NRC published a final rule that revised· 
NRC regulations in 10 CFR Part 71 

. governing the transportation of 
radioactive material, to make them 
compatible with those of the 
International Atomic Energy Agency. 

This document corrects the use· of a 
specialized term in paragraphs (2)(ii) 
and (3)(i) of the definition of Low 
Specific Activity (LSA) material in 10 
CFR 71.4. This document also corrects 

, Tables A-2 and A-3 ·of Appendix A to 
, Part 71 to remove an extra "x" in the 
presentation of exponents throughout. 
the tables and the isotope of uranium 
referenced in footnote 1 to Table A-3. 

In addition, this document corrects a 
typographical error in the Minimum 
Transport Index equation in 10 CFR 
71.18, an incorrect cross-reference in 10 
CFR 71.55, and a number of 
typographical eriors in Table A-1 of 
Appendix A to Part 71. 

Each of the errors being corrected in 
this document was inadvertently 
included.in the final rule for publication 
in the Federal Register. 

List of Subjects in 10 CFR Part 71 

Criminal penalties, Hazardous 
materials transportation, Nuclear 
materials, Packaging and containers, 
Reporting and recordkeeping 
requirements. 

Accordingly, 10. CFR Part 71 is 
corrected by making the following 
correcting amendments: . 
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UNITED STATES NUCLEAR REGULATORY COMMISSION 

RULES and REGULATIONS 
TITLE 10, CHAPTER 1, CODE OF FEDERAL REGULATIONS - ENERGY 

LICENSING REQUIREMENTS FOR THE INDEPENDENT STORAGE 
OF SPENT NUCLEAR FUEL AND HIGH-LEVEL RADIOACTIVE WASTE 

STATEMENTS OF CONSIDERATION 

52 FR 1292 
Published 1/12/87 
Effective 2/11/87 

Bankruptcy Fl/ing;.Notificatipn. 
Requi~eme_nt~ .. · 

Part 30 Statements of Consideration 

.52 FR 21651 . 
'Published 6/9/87 
Effective 10/8/87 

Changes to Safeguards Reporting 
Requirements 

See Part 70 Statements of Consideration 
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52 FR 31601 
Published 8/21/87 
Effective 8/19/87 

Statement of Organization and General 
Information 

See Part 1 Statements of Consideration 

· 52 FR 49362 
Published 12/31/87 
Effective 2/1 /88 

Completeness and Accuracy of 
Information 

See Part 2 Statements of Consideration 

53 FR 4109 
Published 2/12/88 
Effective 2/12/88 

Relocation of NRC Offices-NMSS, 01 
and GPA 

See Part 30 Statements of Consideration 

53 FR 24018 
Published 6/27/88 
Effective 7 /27 /88 

General Requirements for 
-Decommissioning Nuclear Facilities 

See Part 30 Statements of Consiileration 

53 FR 31651 
Publlshed 8/19/88 
Effective 9/19/88 

10 CFR Parts 2, 19, 20, 21, 51, 70, 72, 
73, 75 and 150 

Ucen~ng Requirements for the 
Independent Storage of Spent Nuclear 
Fuel and High-Level Radioactive 
Waste 

AGENCY: Nuclear Regulatory 
Commission. 
ACTIOtC Final rule. 

SUMMARY: The Nuclear Waste Policy 
Act of 1982, as amended (NWPA) 
requires that monitored retrievable 
11torage facilities (MRS) for spent 
.nuclear fuel and high-level radioactive 
waste (HLW} be subject to licensing by 
.the Nuclear Regulatory Commission 
(NRC). The NRC is adding language to 
its regulationa in 10 CFR Part 72 .to 
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provide for licensing tne storage of spent 
nuclear fuel and HLW in an ~I.RS. The 
Commission intends to have the 
appropriate regulation to fulfill the 
requirements of the NWPA in place in a 
timely manner. The rule would also 
clarify certaL, issues that have arisen 
since Part 72 was made effective on 
November 28, 1980 and incorporate 
other changes resulting from public 
comments received. 
EFFECTIVE DATE: September 19, 1988. 
ADDRESSES: Copies of NUREG--0575, 
NUREG-1092, and N.UREG-1140 may be 
purchased from the Superintendent of 
Documents, U.S. Government Printing 
Office, P;O. Box 37082. Washington, DC 
20013-7082. Copies are also available 
from the National Technical Information 
Service, 5282 Port Royal Road, 
Springfield, VA 22161. A copy of each 
NUREG is also available for,public 
inspect1ciriaiid/or copying at \he NRC 
Public Document Room, 1717 H Street 
NW., Washington, DC. 
FOR FUR11fER INFORMATION CONTACT: 
Keith G. Steyer or C.W. Nilsen, Office of 
Nuclear Regulatory Research, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555, telephone 
(301)492-3824 or 492-3834, respectively. 
SUPPLEMENTARY INFORMATION: On May 
27, 1986, following Commission 
approvaL the proposed revision to 10 
CFR Part 72 relating to MRS licensing 
was published in the Federal Register 
(51 FR 19106) for comment. The 
'comment period expired on August 25, 
1986. 

The NRC received 195 comment 
letters from utilities, engineering 
companies, State offices, environmental 
groups, private citizens, and a member 
of the U.S. House of Representatives. 
The comment letters from private 
citizens numbered about 145. (Some of 

· these were signed by several individuals' 
or were submitted on behalf of private 
, business firms.) From the comment 
'letters received, the staff identified 27 
separate topics to which specific 
responses were directed. Comments 
were also received which addressed the 
· original rule, not the proposed 
· amendment. In response to the 
comments, several changes have been · 
made to the proposed rule. The majortty 
of these changes are mainly clarifying in 
nature. 
. In order to provide sufficient space to 
accommodate possible future 
,amendments to Part 72, the sections of 
the final rule have been renumbered. To 
aid the reader in following the' 
discussion of comments in the preamble 
of the final rule, each reference to a 
specific section of the final rule is 
followed by a bracketed reference to the 
parallel section of the proposed rule. 

A compilation of the issues raised as a 
result of public comment and the 
accompanying Commission response 
follow: 

1. Backfittins 
Comment: Several commenters 

indicated that the proposed rule should 
incorporate the sense of the reactor 
backfilling rule set out in 10 CFR 50.109. 

Response: Although these storage 
facilities are not like reactors but are, 
for the most part, static by nature with 
very little need for design changes, the 
staff has revised the backfitting 
requirements of 10 CFR 72.62 (§ 72.42). 
The change is being made to conform 
§ 72.62 (§ 72.42) more closely to I 50,109 
as modified by the court decision in 
Union of Concerned Scientists, et al., v. 
U.S. Nuclear Regulatory Commission, el 

'al., Nos. 85-1757 and iia=1219, 824 F.2d 
108 (U.S.C.A.D.C; August 4, 1987). 

2. Opportunity for Hearing Prior to the 
First Receipt of Spent Fuel or High­
Level Radioactive Waste (HLWJ 

Comment: A new proposed I 72.46{c) 
(§ 72.34(c)) was added to 10 CFR Part 72 
specifically providing th,t the 
Commission may, upon its own 
initiative, issue a notice of opportunity 
for hearing prior to the first receipt of 
spent fuel or high-level radio-active 
waste at an MRS if it finds this to be in 
the public interest. In the supplementary 
information in the May 27, 1986 
Proposed Rule, the Commission 
indicated its own considerations on this 
topic and expressed particular interest 
in receiving public comment .on (1) the 
need to make a finding before MRS .. 
operation that construction conforms to 
the license application, (2) provisions for 
·second stage hearing rights to address 
specific n~w issues which could not 
have been litigated at the first stage 
and/ or new information which has been 
revealed aince issuance of the license, 
and (3) the format of the hearing, if held. 
Of the comment letters that addressed 
these points, ·some expressed no 
preference, some favored the provisions, 
some thought the provi'sions were . 
unnecessary. 

The principal reasons given by 
proponents of these provisions are that 
the public will have more confidence 
that the MRS will be operated safely 
and that there should be a clear 
opportunity to examine new Issues . 
,which could be raised. Other comment& 
of proponents were that the Department 
of Energy has had poor public 
performance in the past, that the degree 
of hazard is similar to nuclear power 
reactors which require a two-stage 
process, and that the opportunity for a : 
second hearing could be an appropriate 
· time to examine technical/ financial 
information. Additional comments 
:suggested that the rule require a second 
mandatory hearing and that funding be 
provided for nonprofit groups to 
participate in a second hearing. 

On the topic of a finding it was 
suggested that (1) criteria be set forth for 
any finding the Commission may make. 
and (2) the NRC inspection11 should 
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certify quality assuranc;e and 
completeness of construction in an 
inspection report prior to initiation of 
operation. One comment suggested that 
start-up of the MRS should be linked to 
the repository authorization as an issue 
at a second hearing. 

TI1e principal reasons given by those 
opposed to the new provisions for a 
second hearing were that (1) it would 
cause unnecessary delay, (2) the 
Commission's ·reguiations in 10 CFR Part 
2 were sufficient to examine any new 
issues, (3) the NRC's normal systematic 
inspections are adequate to assure that 
construction was proper, (4) the nature 
of the MRS is such that all issues could 
be covered by the opportunity for public 
review prior to issuing a license and 
starting construction, and (5) the 
backfilling provision(§ 72.62 (§ 72.42)) 
provides additional assurance that 
significant issues may be raised by staff 
after the license is issued. Other reasons 
offered in objection to the new 
provisions were that (6) there was no 
basic difference between an MRS and 
an Independent Spent Fuel Storage 
Installation (ISFSI), (7) the small amount 
of solidified high-level waste which 
could be received could not justify any 
change in procedure from an ISFSI, and 
(8) the Safety Analysis Report (SAR) 
update procedure will assure that any 
new issue will be known and 
understood by NRC staff. 

Response: The Commission 
specifically added the new provision 
and requested comments in order to 
obtain as complete an understanding as 
p~ssible of whether or not any benefits 
would accrue to the public from such a 
procedure. This was done with full 
knowledge that the Atomic ~rgy Act 
of 1954, as amended, only requires one 
hearing and that under the proceilures in 
10 CFR Part 2 the opportunity always 
exists for any member of the public to 
bring any new issues to the 
Commission's attention. 

In the comments received from the 
public there was no indication that there 
were likely to be any new safety issues 
brought forward which could not have 
been fully addressed on the occasion of 
the hearing held prior to issuance of the 
license. The licensing process of Part 72 
supports one-stage licensing as it 
requires that all information needed for 
the licensing action be available and 
complete before a license is issued, i.e., 
fm11l design. quality assurance/control 
procedures, operator training 
procedures, operating technical 
·specifications, etc. Unlike a reactor 
license where a construction permit.is 
issued prior to final design, an MRS 
application for license contains a final 
and complete design and therefore one­
stage licensing is achievable. As to 
conformance of construction with the 
application and license, the Commission 
believes that. unlike reactors, 
construction of Part 72 typ~ facilities_ 
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will be simple and straightforward. 
Accordingly, in the Commission's 
judgment, there will be no need, as part 
of the safety review prior to license 
issuance, to require an applicant to 
"prove" conformance of the as-built 
facility with thE; application. NRC would 
audit construction progress and, in the 
event some problems were found, 
enforcement action could be taken to 
correct them and, if necessary, halt the 
receipt of spent fuel until they were 
corrected. In this regard, I 72.82(c){3) 
(§ 72.S6(c)(3)) provides for establishing 
en NRC resident inspection prosram if 
wammted. · 

3. Interaction with States 

Comment: Comments were received 
concerning providing of information to 
State end local governments and their 
interaction in the licensing proceBB with 
DOE and the Commission. 

Response: Under § 72.200 (§ 72.310} of 
the proposed rule, the Governor and 
legislature of any State in which a 
monitored retrievable storage 
installation may be located and the 
governing body of any affected Indian 
tribe will be provided timely and 
complete information regarding 
determinations or plans made by the 
Commission with respect to siting. 
development, design, licensing, 
construction, operation, regulation or 
decommissioning of such monitored 
retrievable storage facility • .In response 
to the comment, the Commission will 
change§ 72.200 (I 72.310) "Provision of 
MRS Information" to require that the 
above information will also be provided 
to each effected unit of local 
government and to the Governors of any 
contiguous States. The definition of · 
"effected unit of local government° 
which has been added to § 72.3 tracb 
the definition used in the Nuclear Waste 
Policy Amendments Act of 1987. (Sec. 
5002, Pub. L. 100-203, 101 Stilt. 1330--227 
(42 U.S.C.10101 (31)).) Participation by 
persons, including States, in license 
reviews is as provided for in 10 CFR 
Part 2, Subpart G. . 
4. High Burn-Up Fuel 

Comment: In response to a 1980 
petition for rulemaking, the Commission 
agreed (51 FR 23233, June 26, 1986) to 
prepare an environmental assessment 
on high bum-up fuel. The Commission's 
response concerning impacts of high 
burn-up fuel should be provided. 

Response: The Commission issued an 
environmental assessment addressing 
the subject of high burn-up fuel in 
February 1988 "Assessment of the Use 
of Extended Burnup Fuel in Light Water 
Power Reactors" (NUREG/CR-5009). 

The assessment concluded 
"Environmentally, this burnup increase 
would have no significant impact over 
normal bumup.'.' 

s. Emef8ency Planning 

Comment: As discussed in 
supplementary information to the 
proposed revisions to 10 CFR Pert 72 the 
rule was rewritten to set forth explicit 
requirements appropriate to en ISFSI or 
an MRS, rather than refer to Appendix E 
to CFR Part 50, which is specific to 
nuclear power reactors. Responders 
commented on this change. Several 

. thought that there should he a wider 
dissemination of the emergency plan 
which an applicant would have to 
prepare pursuant to the rewritten § 72.3Z 
(§ 72.19), aa well as a comment period 
longer than the specified 60 days. 
Another responder thought that 60 days 
was adequate. Other comments were· 
that (1) sabotage of casks and terrorism, 
sabotage and military attack scenarios 
should be considered in an emergency 
plan, (2) a fully developed and tested 
offsite emergency plan should be 
developed, (3) the new version of § 72.3Z 
(§ 72.19) implies a need for offeite 
,protective actions which ii incorrect, (4) 
the supplementary information which 
will accompany the iSBuance of the final 
rule should discuss worldwide 
experience and previou11 reviews and 
studies as support for the new · 
emergency planning provisions,.and (5) 
the emergency plan should continue to 
be the same as that for nuclear power 
reactors. 

Response: The basic concept of 
emergency planning in § 72.32 (I 72.19) . 
.has not been changed. None of the 
respondents provided any additional 
information to the staff or questioned 
the staff analyses such 89 to change the 
· basis for the staff's approach to 
emergency planning for an ISFSI or an 
MRS. Moreover, in view of the relatively 
passive nature of facilities for the 
receipt, handling and storage of spent 
fuel and high-level radioactive waste, as 
compared to operating power reactors, 
emergency plans for ISFSI and MRS 
need not be equivalent to emergency 
plans for reactors. 

Since the proposed revision of Part 72 
was published for comment on May 2:1, 
1986, the NRC has published proposed 
amendments to 10 CFR Parts 30, 40, and 
70 1 which would require certain NRC 
fuel cycle and other radioactive 
materials licensees that engage in 
activities that may have the potential for 
a significant accidental release oi NRC­
licensed materials to establish and 

1 Proposed rule on Emergency Preparedness for 
Fuel Cycle end Other Radioactive Materiel 
Licensees, 52 PR 12921. April 20, 1987. 
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maintain approved emergency plans for 
respondir.g to such accidents. Although 
applicable to persons licensed under 
different parts of the CommiHion's 
regulations, the proposed requirements 
for emergency plans in Parts 30, 40, and 
70 contain substantially identical 
provisions because they are designed to 
protect the public against similar 
radiological hazards. The proposed 
revision of Part 72 aa publish~ for 
comment also requires applicants for an· 
ISFSI or MRS license to submit an 
emergency plan (see§ 7Z.32 (i 72.19).) 
Although the texts of proposed § 72.19 
(redesigneted I 72.32) and the parallel 
provisions of the proposed Emergency 
Preparedness rule are not identical, 
these provisions have the same purpose 
and use the same approach. In both 
cases, the proposed regulations require 
onsite emergency planning with 
provisions for offsite emergency 
response in terms of coordination and 
communication with offsite authorities 
and the public. It is therefore 
appropriate that in both cases these 
requirementl;should be expressed in the 
same way. . 

Until the Commission promulgates the 
Emergency Preparedness rule in final 
form. it is not possible to ascertain 
exactly the language that should be 
used. In view of these circu1DStancea. 
and since there is every expectation that 
this period of uncertainty will be of· 
relatively short duration, we believe the 
prudent course of action is to reserve 
§ 72.32 (I 72.19), Emergency plan. in the 
final rule with the understanding that 
the text of this section will be 
promulgated in final form aa a 
conforming amendment when the 
Commisaion adopts and promulgates the 
final Emergency Preparedness rule or 
shortly thereafter. We should point out 
that the temporary absence from Part 72 
of requirements respecting emergency 
plans does not present any difficulties 
from a regulatory standpoint. To date, 
only three licenses have been issued 
under Part 72. Two licensees also hold 
Part 50 licenses and are required to 
comply with the provisions respecting 
emergency plans set out in the Part. The 
Part 72 license held by the third licensee­
contains conditions relating to 
emergency planning with which that 
licensee must comply. 

Sabotage, terrorism, and military 
attacks are not treated as emergency 
preparedness issues. The Commission's 
established practice with respect to 
dangers of enemy action is that the 
protection of the United States against 
hostile enemy acts is a responsibility of 
the nation's defense establishment and 
the various agencies having internal 
security functions. Acts other than 
military are covered under a planning 
system included in Subpart H of Part 72, 
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which contains requirements respecting 
;,hi,sical security and safeguards. 
contingency plans that are specifically 
designed to preclude the occurrence of 
such acts. The primary purpose of an 
emergency response plan is to presi:ribe 
measures to be taken to mitigate the 
effects of accidental releases of 
radioactivity, irrespective of their cause. 
Thus, in the unlikely event that there 
should be an accidental release of 
radioactivity by reason of an act of 
terrorism or an act of sabotage, 
protective actions would be taken as . 
prescribed in the emergency response 
plan, just as they would be taken in the 
case of accidental release arriving from 
other causes. 

6. Department of Energy as Licensee for 
the MRS 

Comment: Respondents commented 
on several aspects of the licensing of the 

, Department of Energy for the MRS. One 
commenter requested that in every 
instance in which there would be a 
difference in requirement between the 
Department and other licensees, that 
that difference should be specifically 
defined in Part 72. Other commenters 
pointed out that the funding for the MRS 
was from the Nuclear Waste Fund as 
stipulated in the NWPA and, therefore, 
the Department should be required, 
through Part 12. to show how these 
funds will be adequate for operation and 
decommissioning. A further commenter 
questioned the Department's authority 
pursuant both to Part 72 and its own · · 
orders to delegate quality assurance· 
responsibilities to its contractor{s). One 
commenter suggested that Part 72 should 
permit revocation or suspension of the · 
Department's license for the MRS since · 
the NRC could not impose civil penalties 
for license violations. 

Response: As discussed in the 
supplementary information to the 
proposed revisions to Part 72, the 
Department of Energy is exempted from 
certain financial reports, creditor 
information and financial plans for 
decommissioning. As pointed out in the 
comment above, funding for the MRS 
will be from the Nuclear Waste Fund, 
separately accountable from public 
funds. Consistent with the principle of 
full cost recovery in section 302 of the 
NWPA (96 Stat. 2257, 42 U.S.C. 10222) 
this fund will provide all financial 
resources for the MRS. i.e., licensing, 
construction, operation and 
decommissioning. Since DOE is a 
federal agency and the status of the 
NWPA waste fund is reported to and 
re\·iewed by the Congress yearly, the 
Commission believes that Congress will 
assure that adequate funds are available 
and appropriated for DOE to carry out 

its statutory responsibility. Under these 
circumstances additional NRC oversight 
is unnecessary and inappropriate. 

As to possible conflicts in the 
licensing and regulatory process 
between orders and procedures of the 
Department of Energy and NRC 
requirements, two government agencies, 
the commenter provided no specifics 
and the Commission is not aware of any 
such conflict. The Department will be 
provided the same latitude as any other 
licensee pursuant to § 72.142 (§ 72.101) 
wherein it is stated that "the licensee 
may d,elegate to others, such as · 

. contractors. agents, or consultants, the 
work of establishing and executing the 
quality assurance program, but shall 
retain responsibility for the program." 

The Energy Reorganization Act of 
1974, as amended, and the Nuclear 
Waste Policy Act of 1982, as amended, 
provide that upon authorization by 
Congress an MRS shall be subject to 
licensing by the Commission. 
Accordingly, no exemptions from the 
provisions of § 72.60 (§ 72.41), 
"Modification. revocation, and· 
suspension of licenses" and I 72.84 
(§ 72,57), "Violation" are shown for the 
Department. In the exercise of this 
broad statutory authority and consistent 
with its customary practice in regulating 
other Federal licensees, the Commission 
may impose penalties on the 
Department if there is sufficient 
justification. The Commission knows of 
no other differences between the 
Department and other licensees for 
which a change in Part 72 is warranted. 
(The commenters recommended no 
specific changes in this area.)' 

7. Minimum Decay Period (Age) for 
Receipt of Spent Fuel 

Comment: It was noted that there is a 
seeming discrepancy between the 
minimum decay period (age) of spent 
fuel as specified in§ 72.2 (one year) and 
a reference to the environmental 
analysis in NUREG-1140, "A Regulatory 
Analysis on Emergency Preparedness 
for Fuel Cycle and Other Radioactive 
Material Licensees" (five-year decay 
assumed). 

Response: The minimum one-year 
decay period in I 72.2 is based on 
assuring the decay of radioisotopes 
having half-lives on the order of a few 
days or less. In actuality, the decay 
periods are likely to be much longer 
than one year. Accordingly, the NUREG-
1140 analyses were based on the more 
realistic, but still conservative, 
assumption that five or more years of 
decay would have taken place for the 
spentfuel for which an accident in a dry 
cask.was assumed. This is not a 
discrepancy since different purposes are 
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being served in each instance. In 
choosing a nominal decay period of 10 
years and a five-year minimum decay 
period in the design parameters for the 
MRS the Department of Energy (DOE) is 
merely exercising its own prerogative to 
use a longer decay criterion for purposes 
of fuel receipt. Selection of a five-year 
minimum decay period also reflects 
DOE's understanding that the spent fuel 
to be received at the MRS will already 
have decayed for periods of time likely 
to be even much greater than five years 
at individual power reactor sites. The 
original analysis for Part 72 was based 
on one-year decay. 

8. Physical Security Plan 

Comment: A few commenters were 
concerned about the proposed change in 
the requirements of the physical security 
plan for the Department of Energy in 
that the Department must provide a 
certification that it will provide at the 
MRS "such safeguards as it requires at· 
compar~ble surface DOE facilities to 
promote the common defense and 
security." The concems were that this 
was an added requirement imposed only 
on the Department and that there was 
no definition of what a "comparable" 
DOE facility would consist of. 

Response: For all licensees physical 
security plans are designed for two 
purposes: (1) To protect against 
sabotage and (2) to promote the CODIDlm,i. 
defense and security. The change in the .. 
requirements of the physical security. 
plan is intended to be consistent with 10 
CFR Part 60, "Disposal of High-Level .. 
Radioactive Wastes in Geologic 
Repositories," wherein it is recognized 
that the Department already carries 
these responsibilities for all of its . 
facilities. 

The Department in carrying out its 
responsibility to promote the common 
defense and security of all its facilities 
can best identify the surface DOE 
facilities to which the MRS is most 
comparable for purposes of physical 
security without the unnecessary burden 
of an NRC definition of "Comparable." 
Comparability in this context is a 
function of the kinds and quantities of 
nuclear materials held at the facilities 
and the potential consequences of theft 
or sabotage. However, the NRC staff 
believes that the Receiving Basin for 
Off-Site Fuel at the Savannah River 
Plant may be an appropriately 
comparable facility. 

9. Continous Cask Monitoring Pro~·ision 

Comment: Several commenters 
pointed out that the wording of the 
provision in§ 7Z.122(h)l4) (§ 72.92{h)(4)) 
for monitoring of storage confinement 
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systems was inconsistent with section 
141(b)(l)(B) of the NWPA (96 Stat. 2242. 
42 U.S.C. 10161(b)(1)(B)) wherein it is 
required that an MRS facility shall be 
designed to pennit continous 
monitoring. Another commenter 
suggested that the State should 
participate in the monitoring. 

Response: The difference in wording 
between section 141(b)(l)(B) of the 
NWPA (96 Stat. 2242, 42 U.S.C. 
1ma1(b)(1)(B)) and § 7z.t22{h)(4) 
(I 72.92(h)(4)) was inadvertent. The staff 
has corrected the wording of 
I 72.122(h)(4) (I 72.92(h){4)) in the final 
rule to agree with the NWPA. As to 
State participation in monitoring, this la 
a matter to be resolved with the 
Department or as indicated in Response 
Number 3. 

10. Inspection and/or Monitoring 
Comment: In I 7Z.44{c)(3) . 

(§ 72.33(c){3)) the words "inspection and 
monitoring" have been changed to 
"inspection or monitoring." 

Response: The proposed change 
serves no useful purpose. The degree 
and method of inspection and 
monitoring will be dependent upon 
design and operational limits for specific 
cases. The words '"inspection and 
monitoring" will be reinstated. 
11. Foreign Fuel 

Comment: One commenter expressed 
objection to the proceuing and storage. 
of foreign spent fuel or HLW at the MRS 
and stated that it should be specifically 
prohibited. . . 

Response: The reference to foreign 
fuel in§ 72.78 (I 72.54) of the proposed 
rule was limited to material transfer 
report requirements and was not 
intended either to restrict or to permit 
such processing or storage. Section ·. 
302(a) of the NWPA (96 Stat. 2257, 42 
U.S,C.10222(a)) does specify only "high­
level radioactive waste, or spent nuclear 
fuel of domestic origin" and therefore 
the reference lo foreign fuel at an MRS 
will be removed. 

12. Tornado Missile 
Comment: Commenters have 

disagreed with the deletion of the 
exemption regarding protection against 
tornado miBBile impact. that is, as 
expressed in the existing rule, "• • * An 
ISFSI need not be protected from 
tornado missiles • • *". Another 
1..ommenter who favors the deletion 
concerning protection· from tornado 
missiles would also have the restriction 
limiting its scope to "* * •. structures, 
systems, and components important to 
safety" deleted. 

Response: The explanation of the 
exemption for tornado missiles, set out 

in the preamble of the existing rule (45 
FR 74693, November 12, 1960) states that 
radionuclide rel~IUle& from spent fuel 
which has undergone at least a year of 
radioactive decay would not be 
significant in the event of tornado 
missile impact, citing an accident 
evaluation from NUREG-0575 "Generic 
Environmental Impact Statement on 
Handling and Storage of Spent Light 
Water Power Reactor Fuels" with 
gaseous radionuclide releases from 
water pool storage. With the continuing 
development of dry storage 
technologies, which include ~etal casks. 
concrete silos. dry wells, and air-cooled 
vaults, the Commission decided the 
designs should take into account 
tornado missile protection, unless it is 
shown that tornado missiles will not 
have any effect on structures, systems 
and components important to safety. 
While offsite gaseous release impacts 
from fuel rod rupture due to a tornado 
miuile incident would remain 
insignificant, it is important to assure 
that design criteria for dry storage 
designs continue to address maintainioS 
confinement of particulate material. All 
safety reviews for storage licensed 
under Part 72, both water pool and dry 
storage, have evaluated designs with 
ll!Spect to tornado missile impacL Since 
safety consideratiom drive the concern 
with respect to the tornado missile 
phenomenon, it ia not necessary to 
expand that concem beyond "structures; 
systems. and components important to 
safety." 

13. Use of Part 50 Criteria 
Comment: To expedite the licensing · . 

process for facilities proposed on sites 
which currently possess a 10 CFR Part · 
50 license, it was proposed that the 
applicable siting evaluation factors and 
general design criteria which have been 
reviewed and approved by the NRC for 
the Part 50 license be directly adopted 
for the Part 72 facility without addition~) 
review, hearings or approvals. Adequate 
reviews and approvals have been 
completed, and any change to those 
previously approved should be treated 
as a backfit. · 

Response: The storage of an increased 
amount of spent fuel on a reactor site, 
over that covered under an existing Part 
50 license, requires staff action through 
safety and environmental reviews. In 
taking this action to authorize additional 
storage capacity for spent fuel, the staff 
will apply criteria from Part 50 or Part 
72, depending on the type of licensing 
action being sought. Licensing action for 
an ISFSI would use criteria contained in 
Part 72 and Part 50 would be used for 
amending an existing reactor license. 
Storage of spent fuel on a reactor site 
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outside of an existing reactor basin is 
already regulated under the criteria of 
Part 72 and these criteria have been · 
used in reviewing applications for 
additional fuel storage at reactor sites. 

14. Cladding 

Comment: Opposition is expressed to 
any lowering of fuel cladding protection, 
as provided for in the existing 
I 12.122(hJ(1J Cl 72.92(h)(t)J. 

Response: The revision of this 
provision (i.e~ I 7z.t22(h)(l) 
(§ 72.92(h)(1))) addressed confmement of 
fuel material, which ia the purpose of 
protecting the fuel cladding. The revised 
provision specifically provides for 
additional altemative means of 
accomplishing this objective. This 
serves to enhance confmement 

· protection capability rather than 
qiminish it. 

15. Rod Consolidation 

Comment: Comments were received . 
con!:4!ff}ing the Department of Energy's 
plan to· comolidate rods from spent fuel 
assemblies into sealed packages. One 
commenter suggested inserting the word 
"chemically" after the word "separated" 
in the definition of spent nuclear fuel. 
Another comment suggested that a · 
separate environmeatal impact. 
statement be prepared oo rod 
consolidation. It was suggested that the 
NRC give- rod consolidation special 
consideration and that it is not clear at. · 

. present what requirements the NRC will 
use for rod consolidation. . . . . . . . . 

Response: Rod consolidation is the 
most elaborate operation contemplated 
for the MRS. The Department of Energy 
in its proposal and elsewhere has 
indicated its intention to fully develop 
the rod consolidation process for 
installation and operation. The rod 
consolidation system must meet all 
applicable portions of the general design 
criteria. There is no precedent for the 
preparation of an environmental impact 
statement in connection with a single 
system of a facility for which a complete 
environmental impact statement will be 
prepared. The aspect of rod 
consolidation will be covered in that 
statement, as well as in the safety 
review and evaluation by the staff in 
connection with the application for an 
MRS. The NRC does expect to be kept 
informed by the Department of its 
developmental activities prior to receipt 
of an application. 

The insertion of the word 
"chemically" as suggested has been 
accepted by the staff for the final rule. 
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16. Accident Analysis For Two Barriers 
Comment;. A comment was received 

regarding engineered barriers such as 
canisters, ... * * the design basis 
accident scenario (i.e., release of gap 
activity from all fuel contained in a dry 
cask) should be revised to account for 
cases in which canister or other 
engineered barriers are incorporated." 

Response: Most cask designs do not 
incorporate canistering of spent fuel 
assemblies. Therefore, for purposes of 
this rulemaking, choice of a lesser 
accident scenario assuming canisterjng 
is not appropriate for a bounding 
analysis. In a safety review involving a 
specific design, which incorporates an 
additional engineered barrier, the design 
basis accident scenario should, of 
course, consider this addition in the 
review analysis. 

17. Records 
Comment: Comments were received 

concerning archiving of records; by 
whom and how long? 

Response: The proposed rule is 
consistent with current NRC policy 
c;oncerning retention periods for records. 
The specific details of their physical 
· s.torage is action taken at time of 
licensing. 

18. CJperatorSafety 
Comment: Comments were received 

concerning design for AI.ARA. · 
Response: The licensee is responsible 

for meeting the requirements of 10 CFR 
Part 2.0 "Standards for Protection 
Against Radiation." and all its 
provisions for maintaining AI.ARA. In 

· addition I 72.24 (I 72.15) Contents of 
Application: Technical Information 
requires applicants for a license to 
supply information for maintaining 
AI.ARA for occupational exposure. 

19. MRS Collocation with Waste 
Repository 

Comment: Commenter suggested 
expanding limitation for collocation 
with repository to include other 
facilities. 

Response: The collocation restrictions 
in I 72.96 ( I 72.75) are specifically 

· included in order to comply with 
sections 141(g) and 145(g) of the NWPA 
(96 StaL 2243, 42 U.S.C. 10161(g); 101 
Stat. 1330-235, 42 U.S.C. 10165(g)). (See 
also section 135(a)(2), 96 Stat. 2232, 42 

; U.S.C. 10155(a)(2).) 

20. MRS Collocation with CJther Nuclear 
Facilities 

Comment: Commenter was concerned 
about other nuclear facilities that are 
not licensed. 

Response: The licensing process 
considers all activities and facilities. 

licensed or unlicensed, that could 
increase the probability or · 
consequences of safety significant 
events at licensed facilities. 

21. Definition of High-Level Radioactive 
Waste 

Comment: Some commenter& noted 
that the definition of "high-level 
radioactive waste" used in Part 72 was 
not the same as the definition used in 10 
CFR Part 60 and expressed the view that 
the two definitions should be consistent. 

Response: Since it was first 
promulgated in November 1980 for the 
purpose of establishing licensing 
requirements for the storage of spent 
fuel in an independent spent fuel storage 
installation, Part 72, unlike Part 60, has 
always contained a separate definition 
of spent fuel. In revising Part 72 to 
provide for licensing the storage of spent 
fuel and high-level radioactive waste in 
an MRS, the Commission has revised 
the definition of spent fuel to conform 
more closely to the definition set out in 
section 2(23} of the Nuclear Waste 
Policy Act of 1982, as amended (96 Stat. 
2204, 42U.S.C.10101(23)). The 
Commission bas also·amended I 72.3 by 
adding a definition of "higl:l-level 
radioactive waste" which confonns to · 
the language used in section 2(12} of that 
Act (42 U.S.C.10101(12)}. The definitions 
of spent fuel and high-level radioactive 
waste used in Part 72. though not 
identical to the definition of high-level 
radioactive waste used in 10 CFR Part 
60 which encompasses "irradiated 
reactor fuel," are not inconsistent with· 
that definition. It should be noted. 
however, that as explained in the 
Commission's advance notice of 
proposed rulemaking relating to the 
definition of high-level radioactive 
waste (52 FR 5992. February rJ, 1987), 
the definition of high-level radioactive 
waste used in Part 60 serves a 
jurisdictional function, specifically 
identification of the class of Department 
of Energy facilities that, under section 
202 of the Energy Reorganization Act of 
1974 (42 U.S.C. 5642) are subject to the 
licensing and related regulatory 
authority of the Commissio~ 

22. High Level Liquid Waste 

Comment: Several commenters were 
concerned about the storage of liquid 
High-Level Waste (HLW). 

Response: The MRS will be designed 
and licensed for the storage of irradiated 
fuel and solidified waste from the 
processing of fuel. The MRS will not 
receive liquid HLW and the form of the 
solid waste stored will be that which is 
compatible with the requirements for 
permanent disposal in a repository. 
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'Any liquid wastes generated at the 
MRS will be handled in accordance with 
existing regulations. 

23. Quality_ Assurance-Quality Control 

Comment: Comments were a·ssociated 
with the apparent difference between 
the quality assurance criteria proposed 
and the previous quality assurance 
criteria.· 

Response: The proposed rule quality 
assurance subp!l,rt was written to 

. incorporate the previously referenced 10 
CFR Part 50, Appendix B quality 
assurance criteria specifically into Part 
72. There was no intent to change the 
criteria. Minor conforming changes have 
been made in the final rule. 

24. Criticality 

Comment: A comment was received 
concerning the removal of the 
requirement for verifying continued 
efficacy of solid neutron poisons. 

Response: Several changes have been 
made'to the criticality section of the 
final rule to niake it correspond·to other 
Parts of the Commission's regulations 
and standard criticality review 
practices. Verification of solid neutron 
poisons has been retained. Double 
contingency criteria and requirements 
for criticality monitors have been added. 
It is not the intent of the revision 
concerning criticality moniton to 
require monitors in the open areas 
where loaded casks are positioned for 
storage as that system is static. 
Monitors are required where the 
systems are dynamic. 

25. MRS Stomge Capacity 

Comment: Commenters questioned the 
MRS storage capacity as stated in the 
proposed rule in 11 72.1 and 72.96 
(§172.1 and 72.75). 

Response: In the proposed rule, MRS 
storage capacity values are based on the 
NWPA, as approved by Congress. (See 
section 135(a)(1)(A}, 96 Stat 2232, 42 
U.S.C. 10155(a)(1)(A) and section 114(d},_ 
96 Stat. 2215 as amended by 101 Stat. 
1330-230, 42 U.S.C.10134(d) and section 
14t(g), 96 Stat. 2243, 42 U.S.C. 1016t(g)). 
In addition, the Nuclear Waste Policy 
Amendments Act of 1987 provides that 
the MRS authorized by section 142(b) of 
NWPA (101 Stat. 1330-232. 42 U.S.C. 
10162(bl) shall be subject to the storage 
capacity limits specified in sections 
148(d) (3) and (4) (101 Stat. 1330-236, 42 
U.S.C. 10168(d) (3) and (4)). These 
requirements hc!,ve been incorporated in 
new § 72.44(g) which has beeq added to 
the final rule. 
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26. The Term-"Temporory Storage" 

Comment: Comments objected to the 
removal of the term "Temporary 
Storage" from § 72.3 Definitions and the 
removal of the word "temporary" from 
§ 72.2 Scope. 

Response: In making these changes, 
the Commission does not intend to 
change the scope of Part 72 which 
relates to the licensing of ISFSI and 
MRS for the purpose of storage only. 
Part 72 does not nor is it intended to 
cover permanent disposal. Accordingly, 
use of the word "temporary" in the rule 
is non-definitive and unnecessary. 

27. MRS Rule Making 

Comment: Many commenter& 
(approximately 150), through the use of 
form letters or paraphrasing, did not 
want the MRS in Tennessee, did not 
support any form of rulemaking until 
Congress had authorized the MRS 
through funding appropriation, and 
made reference to "license it twice." 

Response: The Nuclear Waste Policy 
Amendments Act of 1987 authorizes the 

• Department of Energy to site, construct 
.1 and operate one MRS and prescribes 
procedures for the selection of an 
appropriate site. The Act expressly 
annuls and revokes the Department's 
proposal "to locate a monitored · 
retrievable storage facility at a site on 
the Clinch River in the Roane County 
portion of Oak Ridge, Tennessee, with 
alternative sites on the Oak Ridge 
Reservation of the Department of Energy . 
and on the former site of a proposed · 
nuclear powerplant in Hartsville, 
TenneHee • • "" (Section 142(a), 101 
Stat 13»-23Z. 42 U.S.C.10162{a)). The 
Commission's regulations are 
promulgated to permit the Commission 
to ClllTY out its mandate of providing for 
the health and safety of the public. 
Except for the siting limitations in 
§ 72.96 ( § 72.75) of the final rule, which. 
among other things, prohibits an MRS 
authorized by section 142(b) ofNWPA 
(101 Stat. 1330-232, 42 U.S.C. 1016Z(b)) 
from being constructed in Nevada, the 
Commission·s regulations are silent on 
the location of an MRS. The "license it 
twice" concept is addressed in Response 
Number 2. 

28. Increase of Licensing Period for the 
MRS 

Comment: Comments questioned the 
Commission's basis, as described in the 
statement of considerations for the 
proposed changes to Part 72, for 
providing a longer license term for an 
MRS (40 years) than for an ISFSI (20 
years). Comments also included (1} the 
term should start with the receipt of 
spent fuel. and (2) ISFSI should also 

have a 40-year license term. Further 
explanation of the basis for the license 
term was also requested. All of the 
commenters seemed to concentrate on a 
license for the spent fuel rather than a 
license covering a facility for storage. 

Response: An MRS as described in 
the NWPA is intended for storage, but 
nor necessarily for the same fuel since 
fuel will continually be moved in and 
out over the life of the facility in concert 
with operation of a repository. A longer 
license term is therefore appropriate for 
an MRS considering the purpose and· 
mode of operation of the facility. 

In contrast to the MRS, the spent fuel 
stored in an ISFSI at reactor sites or 
elsewhere will be collected until the 
Department of Energy waste disposal 
system is ready for its receipt. The 
current schedule indicates that this 
transfer from reactor sites to an MRS 
could begin to occur within about 10 
years. The Commission has in place a 
license renewal process for ISFSI 
storage which provides an opportunity 
for extension of the 20-year license term, 
with staff reevaluation of safety and 
environmental aspects of the operation. 
In any event the systematic inspection 
program of the Commission wherein the 
licensee's adherence to all license 
conditions and technical specifications 
is continually being examined applies to 
both MRS and ISFSI storage over the 
entire period of a license. The 
Com.mission will provide a 40-year 
license term for an MRS in the final rule. 

On December 22, 1987, the Nuclear . 
Waste Policy Amendments Act of 1987 
(Subtitle A of Title V of the Omnibus 
Budget Reconciliation Act for Fiscal 
Year 1988; Pub. L. 100-203, 101 Stat. 
1330-227) was approved by the 
President and became public law. The 
1987 amendments authorized the 
Secretary of the Department of Energy 
to site, construct and operate one 
monitored retrievable storage facility 
subject to certain statutory conditions 
(sec.14Z(b), 101 Stat 1330-232, 42 U.S.C. 
10162(b)). As a result of these changes in 
the statute, it has been necessary to 
make certain conforming changes in the 
text of the final rule. Most of the 
changes are minor in nature. For 
example, references have been added to 
the authority section and conforming 
changes have been made in the 
following sections of the rule: 
§§ 72.ZZ(d)(5), 72.40(b), 72.00(e) and 
72.96(d) (§§ 72.14(d)(5), 72.31(b), 7Z.70(e) 
and 72.75(d)). A new paragraph (g) has 
been added to I 72.44 Cl 72.33), License 
conditions, to incorporate into the 
Commission's regulations the specific 
statutory conditions (see sec. 148(d) of 
the NWPA.101 Stat. 1330-236, 42 U.S.C. 
10168(d)J which must be included in a 
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Commission license for the monitored 
retrievable storage installation 
authorized pursuant to section 142(b) of 
the NWPA (101 Stat. 1330-232, 42 U.S.C. 
10162(bl). For an explanation of these 
conditions, see 133 Cong. Rec. H11973-
75 and S18683-84 (daily ed. December 
21, 1987). 

Having considered all of the above, 
the Commi1Bion has determined that a 
final rule be promulgated. The text of 
the final rule has some changes as noted 
from the proposed rule. 

F"mding of No Significant Environmental 
Impact 

The Commission has determined not 
to prepare an environmental impact 
statement for the proposed amendments 
to 10 CFR Part 72, "Licensing 
Requirements for the Independent 
Storage of Spent Nuclear Fuel and High­
Level Radioactive Waste." 

NUREG--0575, "Final Generic 
Environmental Impact Statement on 
Handling,and Storage of Spent Light 
Water Power Reactor Fuel," August 
1979, was issued in support of the final 
rule promulgating 10 CFR Part 72. 
"Licensing Requirements for the Storage 
of Spent Fuel in an Independent Spent 
Fuel Storage Installation ISFSI)," which 
became effective November 28, 1980. On 
January 7, 1983, the Nuclear Waste 
Policy Act of 1982 was signed into law. 
On December 22, 1987, the Act was 
amended by the Nuclear Waste Policy 
Amendments Act of 1987 (Pub. L. 100-
203, Title V, Subtitle A. 101 Stat 1330-
227). Section 142(b) of the amended Act 
{101 Stat 1330-232, f2 U.S.C. 10162(b)) 
authorized the Secretary of the 
Department of Energy to site, construct 
and operate one MRS. NWPA also 
established procedures which a State or 
an Indian tribe·may use to negotiate an 
agreement with the Federal Government 
under which the State or Indian tribe 
would agree to host an MRS within the 
State or reservation. Following 
enactment of legislation to implement 
the negotiated agreement. the Secretary 
of the Department of Energy could 
proceed to evaluate appropriate sites. 
As in the case of the MRS authorized by 
section 142(b) of NWPA (101 Stat 1330-
232. 42 U.S.C. 10162(b)), DOE must also 
obtain an NRC license for an MRS 
authorized by Congress pursuant to a 
negotiated agreement The NRC staff 
has concluded that although existing 10 
CFR Part 7Z is generally applicable to 
the design, construction. operation, and 
decommissioning of MRS, additions are 
necessary to explicitly cover the 
licensing of spent nuclear fuel and high­
level radioactive waste storage in an 
MRS. In August 1984, the NRC published 
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an er.viromnental assessment for this 
pro posed revision o[ P.art 72,. NUREG-

. 1092. ''Environmental Assessment for 10 
CFR Pal't 72, Licensing Requirements for 
the Independent Storage of SpE>.nl Fuel 
and High-Level Radioactive Waste.'' 
NUREG-1092 discusses.the maj.or issUBa. 
of the rule and the potential impact on 
the environment. The-findings of th& 
environmental aBSeasmenl are. "(1J past 
experience with water pool storage of. 
spent fuel establishes the, technology foB 
long-term storage of spent fuel without 

.. 11ffecting the health and safety of the 
· public; (2} the·proposed rulemaking fir 

include the criteria of 10 CFR Part 72 for · 
storing spent nuclear fuel and high-level 
radioactive waste does.not significantly 
affect the environment, (3) solid high.­
level waste is comparable to spent fuel 
in its heat generation.and in its 
radioactive material content on a per 
metric ton basi&, and (4) knowledge of 
material degradation mechanisms under 
dry storage conditions and-the ability to 
institute repairs..in a reasonable manner 
without endangering the health [and 
safety! of the public shows dry storage 
technotogy: options.do not significant!~ 
impact the environment" The 
assessment concludes.that. amoog other.. 
things, tftere are no significant 
envirorunental'impacfsas a result of 
promulgation.or these.revisions of 10 
CFR Part 72; 

Based·on the above assessment the 
'Commission concludes thaf the 
: rulemaking action.wilt not have a 
significant incremental environmental· 
impact on the qualilj of the. human 
environment 

Paperwork RedDctioa A.d.Statemmrt 

This ITmrl rule· amends infi:Jrmatiorr 
collection requirements that are subject 
to tl\e Paperwork Reduction Act oft98D 
(44 u.s;c. 3501 et seq;). These 
requirements were approved liy the 
Office of Management and Budget 
approval rmmber:1156-0132: 

ReguLalo,ry Analysis-. 
"t'he NRC ha& prepared a regulatorr 

analysi!t'on· this final rule. The·analysn· 
examines the benefits andaltermttivee· 
coDSidered, by the NRC. The anal)'llis is 
available for inspection in the NRC · 
Public Document Room. 1717 H Street 
NW., Washington, DC. Single copies of 
the analysis may be obtail'!ed from C.W. 
Nilsen. Office of Nuclear Regulatory 
Research, U.S. NucleM Reglllatory 
Commission, Washington, DC 20555 
(301-492-3834}. 

Regulatory Flexibility Certification 

ln accordance with the Regulatory 
F!Pxihility Act of 1980 (5 U.S.C. 605(b)}, 
the Commission certifies that this rule 

l ,, 

will not have a significant economic 
impact on a substantial number of small 
entities, Thia final rule affects only thee 
licensing and operation of independent 
spent fuel storage in11tal111tions and of' 
monitored retrievable- sl'orage 
installation&; The owners of thee 
. installatfons, nuclear power plant 
utilities or DOE do not fall within: the 
scope of the-definition· of "small 
entitiea'' set fortlrin·section 801{S} ofthe 
Regulatory Plexr1nHty Act orwithfu the 
definitiorr sf "small busmen'' in sectian 
3 of the S111alH3usine1111 Act; 15 u:s.c: 
632, or within the Small BusineStr Size 
Standards set out in ·regulations issued 
by the Sma1U3usmesa Administration at. 
13 CFR Part 12t. 

List of Subjects 

10 CFR Part Z' 

Administrative practice anti 
procedure. Aatitrus&. Byproduct, 
material .. Classified information. 
Environmental protection, Nuclear· 
materiala, Nuclear power plants.and, 
reactors.Penalty;.Sa discriminatioD. 
Source material. Specialnaclear 
materiaL Wute treatment aad:disposal. 

IUCFR'P'art 1fl. 

Envirowmmtal protectian. Nucdear 
materiale,, Nuclear power. pfanl& and'. 
reactors, Occupational safety: and. · 
health, Penalty,.Radiatiompmtec:tiou., 
Reportinlt and .recunikeepilqJ · 
rE!f1WJ!elllellla;.Sex .diacrimiDatiaa: . 

10 CFB:Fart 2.ti' 
Bypn,dm:t:matinia£-f.,wpnse,J. 

materialN"acleermaterialil.-Naclear-0 
•· 

power plants 11n1heactera, Ocwpationaf. 
safety and healtli,.Packaemiram . 
containers, Penalty. Radiation 
protection; Reporlins and recordkeepiJJt·­
requirementa. Special unclear materiaL 
Source materia)j Waate:treatment andi 
dispoaaL 

10 CFH Part ZL, 

Nuclearpowerplants ancheactam, 
Penalty. Radiation protection. Reporting 
andrecoidkeepin3 requirements.. 

10 CFR Part 51 

Administrative practice and! 
procedure,. EnviromRentalimpact· 
· statement, Nuclear materials. Nucleal' 
power plants. and reactors. Reporting­
and recordkeeping requirements. 

10 CFR Part 70 

Hazardous material!l-transportation, 
Material·control and accounting; 
Nuclear materials. Packaging and 
containers. Penalty, Radiation 
protection, Reporting and recordkeeping 
requirements. Scientific equipment 

-
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Security measures. Special nuclear 
material. 

10 CFR Part t2 

Manpower training pro8rams; Nuclear 
materials, Occupational safety and 
health. Reporting, and recordkeepins 
requirements, Security measures. Spent 
fuel. 

10 CF!LParl 73 

Hazardous matenaT-trensportation, 
Incorporation by:reference, Nuclear 
materiale. Nuclear·power plants and 
reactors;..Penal..ty, Reporting and 
recordkeeping requirements. Security 
measures. 

10 CFB. Parf.7S· 

Intergovernmental relations, Nuclear 
materials, Nuclear power plants end 
reacton. Penalty,. Reporting and 
r.ecordkeeping requirements, Security 
measures. 

10CFllfyrt1511 

Hazardous materials--tJ:ansportation.. 
Intergovernmental relations, .Nuclear 
materials, P'emilty. Reporting and 
recordkeeping requiremen\s, Security 
measures. Source material, Special · 
nuclear material -

For thereaaons set out in the. 
preamble and under the authority of tha · 
Atomic.Energy Act-of195t, as,emended. 
the Energy Reorganization.Act of lW""'. 
ea amended..5. US.C..55Z and 553,. and .. ; 
the Nuclear. Waate Policy Act of.11182. as- . 
amended.the NRC.is adopting.the 
followin8 revision to 10 CFR Part 72 aJMl.,. 
relat8'J.confonniRg,amenclments te· 10 
CFR Parts 2, 19.. 20, 21, 51. 70.. 73. 75. and 
1.50 

53 FR43419 
Published 10/27/88 
Effective 10/27 /88 

Relocation of NRC's Public Document 
Room; Other Minor Nomenclature 
Changes 

See Part 1 Statements of Consideration 

55 FR 10397 
Published 3/21 /90. 
Effective 4/20/90 

Preserving the Free Flow of 
Information to the Commission 

See Part 30 Statements of Consideration 
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55 FR 13883 
Published 4/12/89. 

10 CFR Part 72 

RIN 3150-AD21 

Preserving the Free Flow of 
Information to the Commission 

Correction 

In rule document 90-6424.beginning on 
page 10397 in the issue of Wednesday, 
March 21, 1990, make the following· 
correction: 
§ 72.10 Employee protection. 

On page 10406, in the first column, the 
section heading following amendatory 
instruction "14" should read as set forth 
above. 
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55 FR 29181 
Published 7 /18/90 
Effective 8/17 /90 

10 CFR Parts 50, 72, and 170 

RIN 3150-AC76 

Storage of Spent Fuel in NRC­
Approved Storage Casks at Power 
Reactor Sites 

AGENCY: Nuclear Regula.tory 
Commission. 
ACTION: Final rule. 

SUMMARY: The U.S. Nuclear Regulatory 
Commission (NRC) is amending its 
regulations to provide for the storage of 
spent nuclear fuel under a general 
license on the site of any nuclear power 
reactor provided the reactor licensee 
notifies the NRC, only NRC-certified 
casks are used for storage, and the spent 
fuel is stored under conditions specified 
in the cask's certificate of compliance. 
This final rule also provides procedures 
and criteria for obtaining NRC approval 
of spent fuel storage cask designs. 
EFFECTIVE DATE: August 17, 1990. 
FOR FURTHER INFORMATION CONTACT: 
John L. Telford, Office of Nuclear 
Regulatory Research (Telephone: (301) 
492-3796) or John P. Roberts (Telephone: 
(301) 492--0608), Office of Nuclear 
Material Safety and Safeguards, Nuclear 
Regulatory Commission, Washington, 
DC 20555. 
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SUPPLEMENTARY INFORMATION: 

Background 

The Commission published the 
proposed rule on this subject in the 
Federal Register on May 5, 1989 (54 FR 
19379). The rule proposed to amend 10 
CFR part 72 to provide for storage of 
spent fuel on the sites of nuclear power 
reactors without the need for additional 
site-specific Commission approvals, as 
directed by the Nuclear Waste Policy 
Act of 1982 (NWPAJ. Section 218(a] of 
the NWPA directed the Department of 
Energy to establish a spent fuel storage 
development program with the objective 
of establishing one or more technologies 
that the NRC might approve for use at 
civilian nuclear power reactor sites 
without, to the maximum extent 
practicable, the need for additional site-

. specific approvals by the Commission. 
Section 133 of the NWPA directs the 
Commission to establish, by rule, 
procedures for licensing any technology 
approved under Section 218(a). The 
approved technology is storage of spent 
fuel in dry casks. The final rule is not 
significantly different from the proposed 
rule. In order to utilize an NRC certified 
cask under a general license, power 
reactor licensees must (1) perform 
written evaluations showing that there 
is no unreviewed safety question or 
change in reactor technical 
specifications related to the spent fuel 
storage, and that spent fuel will be 
stored in compliance with the cask's 
Certificate of Compliance; (2) provide 
adequate safeguards; (3) notify NRC 
prior to first storage of spent fuel and 
whenever a new cask is added to 
storage; and (4) maintain the records 
specified in the rule. 
Public Responses 

The comment period expired on June 
19, 1989, but all of the comments 
received were considered in this final 
rulemaking. The NRC received 273 
comment letters from individuals, 
environmental groups, utilities, utility 
representatives, engineering groups, 
States, and a Federal agency. Among the 
comment letters were 237 from 
individuals, including several signed by 
more than one person. Many 
commenters discussed topics that were 
not the subject of this rulemaking, e.g., 
that the generation of radioactive 
wastes should be stopped and that 
environmentally safe alternative sources 
of power should be developed. 

The Western Governors' Association 
recently passed a resolution expressing 
their position on the storage of spent 
commercial power reactor fuel. In this 
resoultion the governors endorsed at­
reactor dry storage of spent fuel as an 
interim solution until a permanent 

repository is available. This resolution 
was forwarded to NRC Chairman 
Kenneth M. Carr in a memorandum 
dated December 5, 1989. 

Included in the comments received 
was a "petition" addressed to the 
Commission, which was signed by 188 
people, who are opposed to the 
proposed rule and who specifically 
oppose: · 
1. Storage at the Pilgrim nuclear power 

plant of spent fuel generated at other 
reactors, 

2. Storage of spent fuel in casks outside 
the reactor building, 

3. Storage of spent fuel without the need 
for specific approval of the storage 
site, and 

4. Storage of spent fuel without requiring 
any specific safeguards to prevent its 
theft. 
Many of the letters contained 

comments that were similar in nature. 
These comments are grouped, as 
appropriate, and addressed as single 
issues. The NRC has identified and 
responded to 50 separate issues that 
include the significant points raised. 
Among the comments that discussed 
technology, the majority expressed a 
preference for spPnt fuel storage in dry 
casks over wet storage. 

On August 19, 1988, the Commission 
promulgated a final rule revising 10 CFR 
part 72 (53 FR 31651), which became 
effective on September 19, 1988. Among 
the changes made in that final rule was 
a renumbering of the sections. These 
revised section numbers are the ones 
referenced in this rulemaking. Because 
many people interested in this 
rulemaking may not have a copy of the 
newly revised part 72, sections 
referenced in this Supplementary 
Information section are followed by a 
bracketed number that refers to the 
corresponding section number in the old 
rule (43 FR 74693, made effective on 
November 12, 1980). 

Analyses of Public Comments 

1. Comments. Elimination of public 
input from licensing of spent fuel storage 
at reactors under the general license 
was discussed in 237 letters of comment 
and 52 of the commenters were opposed 
to the rule for this reason. Many of these 
comments were opposed to the NRC 
allowing dry cask storage without going 
through the formal procedure currently 
required for a facility license 
amendment that requires public 
notification and opportunity for a 
hearing. One commenter stated that the 
proposed rule does not guarantee 
hearing rights mandated by the Atomic 
Energy Act, and, therefore, the proposed 
rule must be amended to provide for 
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site-specific hearing rights before it can 
be lawfully adopted. Another 
commenter stated that, by proposing to 
issue a general license before 
determining whether license 
modifications are required in order to 
allow the actual storage of spent fuel 
onsite, the NRC apparently intends to 
circumvent the requirement for public 
hearings on individual applications for 
permission to use dry cask storage. This 
comment continued that this approach 
would violate the statutory scheme for 
licensing nuclear power plants, in which 
the NRC must approve all proposed 
license conditions before the license is 
issued. This comment further stated that 
the NRC cannot lawfully issue a general 
license for actual onsite storage of the 
waste without also obtaining and 
reviewing the site-specific information 
that would allow it to find that the 
proposed modification to each plant's 
design and operation are in 
conformance with the Atomic Energy 
Act (the Act) and the regulations. 

Response. This rule does not violate 
any hearing rights granted by the Act. 
Under 10 CFR parts 2, 50, and 72, 
interested persons have a right to 
request a formal hearing or proceeding 
for the granting of a license for a power 
reactor or the granting of a specific 
license to possess power reactor spent 
fuel in an independent spent fuel storage 
installation (ISFSIJ or a monitored 
retrievable storage installation (MRS). 
However, hearing processes do not 
apply when issues are resolved 
generically by rulemaking. Under this 
rule, casks will be approved by 
rulemaking and any safety issues that 
are connected with the casks are 
properly addressed in that rulemaking 
rather than in a hearing procedure. 

There is a possibility that the use of a 
certified cask at a particular site may 
entail the need for site-specific licensing 
action. For example, an evaluation 
under 10 CFR 50.59 for a new cask 
loading procedure could require a part 
50 license amendment in a particular 
case. In this event the usual formal 
hearing requirements would apply. 
However, generic cask approval 
(issuance of a certificate of compliance) 
would, in accordance with section 133 of 
the Nuclear Waste Policy Act of 1982 
(NWPAJ, eliminate the need for site­
specific approvals to the maximum 
extent practicable. 

Under the rule, actual use of an NRC 
certified cask will require reviews by 
individual facility licensees to show, 
among other things, that conditions of 
the certificate of compliance for the cask 
will be met. These reviews and 
necessary follow-up actions by the 
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licensee are conditions for use of the 
cask. For example, licensees must 
review their reactor security plan to 
ensure that its effectiveness is not 
decreased by the use of the casks. But 
these requirements for license reviews 
do not constitute requirements for 
Commission approval prior to cask use: 
that is no Commission finding with 
respect to these reviews are needed 
prior to use of the casks. Therefore, no 
hearing rights will accrue to these 
reviews unless, of course, the reviews 
point to the need for an amendment of 
the facility license. The Commission is 
satisfied that public health and safety, 
the common defense and security, and 
protection of the environment is 
reasonably assured without the 
requirement for Commission approval of 
these license reviews because 
conservative requirements apply, such 
as a safety analysis of cask designs, 
including design bases, design criteria, 
and margins of safety; an evaluation of 
siting factors, including earthquake 
intensity and tornado missiles; an 
application of quality assurance, 
including control of cask design and 
cask fabrication; and physical 
protection. These conservative 
requirements and stringent controls 
assure safe cask storage for any reactor 
site. 

2. Comments. The NRC apparently 
intends to exercise no systematic or 
mandatory review of applications to 
store fuel in dry casks, despite the 
numerous changes involved in the 
reactor's design and procedures. This 
·commenter further stated that the rule 
should provide for mandatory 
submission and review by the NRC of 
technical documents required in § 72.212 
and that these documents should be 
placed in the public document rooms for 
inspection by the public. 

Response. A condition of the general 
license is that a reactor licensee must 
determine whether activities related to 
storage of spent fuel at the reactor site 
involve any unreviewed safety question 
or require any change in technical 
specifications. This written 
determination becomes part of the 

. reactor licensee's records. Under 10 CFR 
50.59, an unreviewed safety question is 
involved if (1) the probability of 
occurrence or the consequences of an 
accident or malfunction of equipment 
important to safety previously evaluated 
in the SAR may be increased; or (2) if a 
possibility for an accident or 
malfunction of a different type than any 
evaluated previously in the SAR may be 
created; or (3) if the margin of safety as 
defined in the basis for any technical 
specification is reduced. If the 

evaluation made under 10 CFR 50.59 
reveals any unreviewed safety question 
or if use of a cask design requires any 
change in technical specifications or a 
facility license amendment is needed for 
any reason, then casks of that design 
cannot be used to store spent fuel under 
the general license. The reactor licensee 
must apply for and obtain specific NRC 
approval of those changes to the facility 
license necessary to use the desired 
cask design, use a different cask design, 
or apply for a specific license under 10 
CFR part 72. If the reactor licensee 
chooses to make changes to 
accommodate the desired cask design, 
e.g., revise technical specifications, an 
application for a license amendment 
would have to be submitted under 10 
CFR 50.90. 

3. Comments. It appears that a hearing 
would be mandated under the Act, as 
spent fuel storage under the general 
license would involve a license 
amendment. The commenter argued that 
nuclear power reactor licenses contain a 
clause stating that the facility has been 
constructed and will operate in 
accordance with the application and 
that the applic_ation will operate in 
accordance with the application and 
that the application includes the FSAR 
(10 CFR 50.34(b)). If the FSAR does not 
describe cask storage of spent fuel, then 
a facility using cask storage would not 
be operating in accordance with the 
application and the license, 
necessitating a license amendment. 

Response. According to 10 CFR 
50.34(b) each application for a license to 
operate a power reactor must include an 
FSAR. The FSAR must include 
information that describes the facility, 
presents the design bases and limits on 
its operation, and presents a safety 
analysis of the structures, systems, and 
components of the reactor. A power 
reactor is licensed to operate under the 
regulations in 10 CFR part 50. If spent 
fuel is stored in an ISFSI on a reactor 
site, this storage will be licensed under 
the regulations in 10 CFR part 72. The 
ISFSI may share utilities and services 
with the reactor for activities related to 
the storage of spent fuel, e.g., facilities 
for loading spent fuel storage casks. A 
power reactor FSAR will contain a 
description of cask loading and 
unloading, because reactor fuel [both 
fresh and spent) must be handled for 
operation of the reactor. If no 
amendment of the operating license is 
necessary (e.g., there is no problem in 
fuel handling concerning heavy loads 
and there is no unreviewed safety 
question), then spent fuel may be stored 
under the general license. The authority 
for storage of spent fuel in the certified 
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cask would be derived from the general 
license, not from the part 50 license. 

4. Comments. The NRC should 
reconsider the indiscriminate storage on 
a reactor site of spent nuclear fuel that 
was generated at other reactor sites. 
One commenter stated that there should 
be a restriction to permit only transfer of 
spent fuel from plant to plant within a 
utility-owned group of plants. Another 
commenter stated that storage of spent 
fuel from two or more reactors . 
inevitably makes the host site a de facto 
regional repository, without the same 
benefit of review and discussion given 
the regional site. Another commenter 
suggested that the amount of spent fuel 
stored on a site should be limited to that 
amount produced by the site's reactor 
operations. The major concern of these 
commenters appeared to be that spent 
fuel from a number of reactors would be 
deliberately accumulated and stored at 
one reactor site under this general 
license. 

Response. This rulemaking is not 
concerned with transfer or shipment of 
spent fuel from one reactor site to 
another. As explained in the discussion 
of the proposed rule (54 FR 19379), 
transfer of spent fuel from one reactor 
site to another must be authorized by 
the receiving reactor's operating license. 
Such authorization usually will require a 
license amendment action conducted 
under the regulations in 10 CFR part 50. 
The transportation of the spent fuel is 
subject to the regulations in 10 CFR part 
71. This rulemaking is not germane to 
either spent fuel transfer or 
transportation procedures. The NRC 
anticipates that, beginning in the early 
1990s, there will be a significant need for 
additional spent fuel storage capacity at 
many nuclear power reactors. This was 
a major reason for initiating this 
rulemaking at this time. Dry storage of 
spent fuel in casks under a general 
license would alleviate the necessity of 
transferring spent fuel from one reactor 
site to another. 

5. Comment. The Commission should 
reconsider a petition for rulemaking 
submitted by the State of Wisconsin. 
The petition requested that the NRC 
expand the scope of its regulations 
pertaining to spent fuel transport "to 
ensure that both the need for and the 
safety and environmental consequences 
of proposed shipments have been 
considered in a public forum prior to 
approval of the shipment and route." 

Response. As explained in the 
response to comment number 4, this 
rulemaking does not apply to 
transportation of spent fuel. 
Transportation of spent fuel is the 
subject of 10 CFR part 71, under which 
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the issues raised by this petition were 
considered. There is no reason to 
reconsider this petition in terms of the 
issues under consideration in this 
rule making. 

6. Comment. How would the 
rulemaking process for cask approvals 
be implemented? 

Response. The initial step would be 
taken by a cask vendor submitting an 
application for NRC approval of a cask 
design. The NRC would review the cask 
safety analysis report (SAR) and other 
relevant documents. If the cask design is 
approved, the NRC would initiate a 
rulemaking to amend 10 CFR 72.214 to 
add certification of the cask design. The 
NRC would also revise the NUREG 
containing the Certificates of 
Compliance for all approved storage 
casks to add the new cask's Certificate 
of Compliance. 

7. Comment. The proposed 10 CFR 
72.236(c) would establish a criterion that 
casks must be designed and fabricated 
so that subcriticality is maintained. This 
seems to suggest that the actual 
fabrication takes place before cask 
approval. Otherwise how could NRC 
find that the cask has been fabricated to 
maintain subcriticality? 

Response. Findings by the NRC 
concerning safety of cask design are 
based on analyses presented in the cask 
SAR. In the case of criticality analyses, 
the SAR must include a description of 
the calculational methods and input 
values used to determine nuclear 
criticality, including margins of safety 
and benchmarks, justification and 
validation of calculational methods, fuel 
loading, enrichment of the unirradiated 
fuel, burnup, cooling time of the spent 
fuel prior to cask storage, and neutron 
cross-sectional values used in the 
analysis. Further, in order to obtain 
approval of a cask design, the vendor 
must demonstrate that casks will be 
designed and fabricated under a quality 
assurance prograll). approved by the 
NRC. As an example, if neutron poison 
material were part of the cask design to 
prevent inadvertent criticality, the 
quality assurance program would have 
to ensure that the material was actually 
installed as designed. The NRC will not 
inspect fabrication of each cask, but will 
ensure that each cask is fabricated 
under an NRG-approved quality 
assurance program. Thus, there is 
reasonable assurance that the cask will 
be designed and fabricated to maintain 
spent fuel in a subcritical configuration 
in storage. 

8. Comment. Each utility should be 
required to present a plan for inspecting 
the casks in the storage area. 

Response. Surveillance requirements 
for spent fuel storage casks in the 

storage area are required and are 
described in the cask's Certificate of 
Compliance. Also, periodic inspections 
for safety status and periodic radiation 
surveys are required by the certificate. 
Further, licensees will have to keep 
records showing the results of these 
inspections and surveys. 

9. Comments. The 20-year limit on 
approval of cask designs seems unduly 
restrictive and was not supported by 
any discussion of safety or 
environmental issues in the preamble of 
the proposed rule. One comment stated 
that unless there are overriding 
institutional issues or a defect in a cask 
model, which would preclude providing 
adequate protection of the environment 
or public health and safety, there would 
be no need to revoke or modify a 
Certificate of Compliance. Three 
commenters suggested that the criteria 
for cask design reapproval should be 
limited to safety and environmental 
issues related to the storage period, 
because there may have been 
proprietary information involved in the 
initial approval that might not be 
available for reapproval. Another 
commenter stated that the licensing 
period for spent fuel storage casks 
should be extended to be at least equal 
to the operating license of the reactor. 
Another commenter stated that because 
a 100-year period is being considered by 
the Commission in its waste confidence 
review, an extension should be 
considered for a cask certification 
period. 

Response. The procedure for 
reapproval of cask designs was not 
intended to repeat all of the analyses 
required for the original approval. 
However, the Commission believes that 
the staff should review spent fuel 
storage cask designs periodically to 
consider any new information, either 
generic to spent fuel storage or specific 
to cask designs, that may have arisen 
since issuance of the cask's Certificate 
of Compliance. A 20-year reapproval 
period for cask designs was chosen 
because it corresponds to the 20-year 
license renewal period currently under 
part 72. 

10. Comment. It is conceivable that, 
after 20 years of storage, the regulations 
could force the transfer of spent fuel at 
the reactor to a new cask or a different 
cask design only because it better 
conforms to DOE's preference. If 
considerations such as safety risks and 
occupational exposure from spent fuel 
transfer are not a significant factor, this 
potential uncertainty should be removed 
from the rule. 

Response. The Department of Energy 
(DOE) will be the ultimate receiver of 
spent fuel. If a cask design were not 
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compatible with DOE's criteria for 
receipt of spent fuel, then measures 
would need to be taken so that spent 
fuel could be transferred offsite. What 
these measures might be would depend 
on the cask design and DOE's criteria. 

11. Comment. The practice of 
permitting each vendor to not seek 
reapproval of the cask design after a 20-
year period seems "fragile and 
irresponsible." 

Response. This comment is 
interpreted to mean that the 
Commission should require each cask 
vendor to submit an application for 
reapproval of their cask design. The 
Commission's authority over corporate 
entities is limited to licensing matters 
and it canriot control the economic 
status of spent fuel storage cask 
manufacturers. The NRC cannot require 
that a cask vendor submit an 
application for renewal of a storage 
cask design if the vendor is no longer in 
business. A cask vendor who remains in 
the business of manufacturing spent fuel 
storage casks is required to submit an 
application for renewal of a cask design. 
Otherwise the cask's Certificate of 
Compliance would expire and that cask 
design could not be used to store spent 
fuel. Licensees cannot use any cask that 
does not have a valid Certificate of 
Compliance. If a cask vendor goes out of 
the business of supplying spent fuel 
storage casks, it would not invalidate 
NRC approval of the spent fuel storage 
casks that were manufactured by this 
vendor and remain in use. That is the 
reason the Commission will permit 
general licensees or their 
representatives to apply for cask design 
reapproval. Accordingly, the 
Commission will keep appropriate 
historical records and conduct 
inspections, as required, related to spent 
fuel storage in casks. Cask ven,dors are 
requested to notify the Commission if 
they do not intend to submit an 
application for reapproval of a cask 
design. Also, vendors are required under 
10 CFR 72.234 to submit their composite 
record to the NRC of casks 
manufactured and sold or leased to 
reactor licensees if they permanently 
cease manufacture of casks under a 
Certificate of Compliance. In any case, 
the cask design renewal procedure will 
be coordinated through historical 
records, inspections, and­
communications with cask vendors. 

12. Comments. The requirements in 
proposed § 72.234(c) that cask 
fabrication cannot start prior to receipt 
of the Certificate of Compliance is 
unnecessarily restrictive. The 
commenter indicated that a vendor 
should have the option of being able to 
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start fabrication (taking the risk of 
building a cask that may not ever be 
licensed) prior to NRC issuing the 
Certificate of Compliance. 

Response. Section 72.234(c) is not 
intended to prevent vendors from taking 
a risk. The Certificate of Compliance 
provides the specific cri~eria for cask 
design and fabrication. If a vendor has 
not received the certificate, then the 
vendor does not have the necessary 
approved specifications and may design 
and fabricate casks to meet incorrect 
criteria. 

13. Comments. Requiring a submittal 
for reapproval of cask design 3 years 
before the expiration date of a 
Certificate of Compliance seems 
excessive. Another commenter 
suggested that a procedure similar to 
that used for renewal of materials-type 
licenses could be used, which is that 
when a licensee submits an application 
for license renewal in proper form not 
less than 30 days prior to the expiration 
date of the license that the existing 
license does not expire until the 
application for renewal has been finally 
determined by the Commission. 

Response. Current regulations in 10 
CFR part 72 requires that applications 
for license renewal be submitted 2 years 
prior to the expiration date of the 
license. This was a major consideration 
for setting the date for submittal of a 
cask design reapproval application in 
the proposed rule. The NRC has 
reconsidered this requirement and 
believes that the period required for 
cask design reapproval can be reduced. 
The final rule has been revised to 
incorporate language similar to that for 
other materials-type license renewals, 
which would allow a Certificate of 
Compliance to continue in effect until 
the application for reapproval has been 
finally determined by the Commission. 

14. Comments. No spent fuel dry 
storage should be allowed at sites that 
do not have fully operational State 
approved emergency preparedness 
plans. Another commenter stated that, 
for emergency response purposes and 
for proper inclusion in emergency 
planning, the utility must notify State 
and local governments simultaneously 
with the NRC when spent fuel storage is 
begun. Another commenter inquired 
whether or not States would be notified 
of spent fuel storage at the reactor site 
in order to minimize emergency 
response planning impacts. 

Response. The new 10 CFR 72.32(c) 
[no section in the old rule is applicable] 
states that '"For an ISFSI that is located 
on the site of a nuclear power reactor 
licensed for operation by the 
Commission, the emergency plan 
required by 10 CFR 50.47 shall be 

deemed to satisfy the requirements of 
this section." One condition of the 
general license is that the reactor 
licensee must review the reactor 
emergency plan and modify it as 
necessary to cover dry cask storage and 
related activities. If the emergency plan 
is in compliance with 10 CFR 50.47, then 
it is in compliance with the 
Commission's regulations with respect 
to dry cask storage. Thus, the utility 
does not need to separately notify State 
and local governments before beginning 
spent fuel storage. 

15. Comment. What extra information, 
beyond that currently required in safety 
analysis reports, will be required in 
topical safety analysis reports for cask 
certification? 

Response. Currently a Topical Safety 
Analysis Report (TSAR) is submitted to 
obtain spent fuel storage cask 
certification. NRC procedures allow 
applicants and licensees to reference 
appropriate Sections of a TSAR in 
licensing proceedings, which reduces 
investigative and evaluation costs for 
them. Under this final rule, applications 
and a Safety Analysis Report (SAR) 
(equivalent to a TSAR) will have to be 
submitted to cask design certification. 
There will not be any "extra" 
information required in an SAR as a 
result of this rulemaking. Guidance on 
the information to be submitted in an 
SAR for cask design certification is 
contained in Regulatory Guide 3.61, 
"Standard Format and Content for a 
Topical Safety Analysis Report for a 
Spent Fuel Dry Storage Cask." 

16. Comment. One comment stated 
that it is unclear from the proposed rule 
as to whether full-scale or scale model 
testing is required for cask certification. 

Response. The safety of cask designs 
is analyzed in the SAR. The staff 
reviews cask design bases and criteria. 
The design and performance of the cask 
and the means of controlling and 
limiting occupational radiation 
exposures are analyzed. Appropriate 
functional and operating limits 
(technical specifications) are developed. 
However, in instances where cask 
design, construction, or operation can 
not be satisfactorily substantiated, the 
staff may require that some component 
or system testing be performed. During 
the first use of a certified design the 
licensee, in conjunction with the vendor, 
may be required to conduct 
preoperational testing on the first cask 
and submit a report to the NRC. This 
preoperational testing would assess the 
extent to which data supports the 
critical aspects of design, for example, 
the resultant cask temperature, pressure, 
and external radiation. Full-scale testing 
is not currently required for spent fuel 
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dry storage cask design certification. 
However, testing of systems and 
components important to safety is 
required, and is specified in the 
Certificate of Compliance. 

17. Comment. Can the NRC provide 
examples of acceptable means of 
demonstrating that a cask will 
reasonably maintain confinement of 
radioactive material under normal, off­
normal, and accident conditions? 

Response. Certification of a cask 
design is based on analyses described in 
each cask's SAR. These analyses must 
show how radioactive materials will be 
confined through evaluations of the 
cask's systems, structures, and 
components, and the designed markings 
of safety. These analyses are performed 
on an individual case basis considering 
each cask's design, materials of 
construction, cask sealing systems, fuel 
basket criticality considerations, and 
gamma and neutron shielding 
mechanisms. Thus, analyses are the 
acceptable means of demonstration. 

18. Comment. The NRC should use 
this amendment to provide guidance or 
criteria on use of burnup credit in 
criticality analyses. 

Response. Evaluations of burnup 
credit are dependent on parameters 
such as fuel design, exposure, and 
characteristics. These evaluations are 
best conducted on an individual case 
basis, because the variables that must 
be evaluated are closely related to the 
individual case history of the spent fuel. 
Thus, guidance on such evaluations 
would be more appropriately set forth in 
regulatory guides, rather than in 
regulations. To date allowance for 
burnup credit has not been accepted in 
reviews conducted under 10 CFR part 
72, however, regulatory guides may be 
issued in the future. 

19. Comment. What will a current 
reactor licensee have to do to ob.tain a 
general license? 

Response. As specified in § 72.212(b), 
a power reactor licensee must (1) 
perform written evaluations establishing 
that spent fuel storage will be in 
compliance with a cask's Certificate of 
Compliance and that there is no 
unreviewed safety question or change in 
technical specifications involved in 
activities at the reactor related to the 
storage of spent fuel in casks, (2) 
provide adequate safeguards for the 
spent fuel in storage, (3) notify NRC 
prior to first,storage of spent fuel and 
whenever a new cask is used, and (4) 
keep records of spent fuel storage and 
related activities. 

20. Comment. Could the general 
license be used to store spent fuel 
beyond the term of the reactor operating 
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license? Several utilities hold operating 
licenses at more than one site; thus, 
clarification is needed as to when an 
operating license is terminated and how 
licensees may use a general license. 

Response. A licensee who holds 
reactor operating licenses at more than 
one site must notify NRC for each site 
involved. A licensee who holds 
operating licenses for more than one 
reactor located on a single site need 
notify NRC only once. 

Spent fnel can be stored on a site only 
as long as there is a power reactor with 
a valid license or the possession of 
spent fuel is authorized under some 
other regulation or form of license. This 
could be an amended license issued 
under 10 CFR 50.82, under which any 
reactor licensee may apply for 
termination of the operating license and 
to decommission the facility. When the 
reactor is put into a condition in which it 
cannot operate, the operating license 
would be amended to permit the 
licensee to possess the byproduct, 
source, and special nuclear material 
remaining on the site. Storage of spent 
fuel in dry casks under the general 
license could continue under the 
amended license, which is often called a 
"possession-only" license. 

Decommissioning means to remove a 
facility from service, reduce the residual 
radioactivity to a level that permits 
termination of the license, and release of 
the site for unrestricted use. Spent fuel 
stored under a general license must be 
removed before the site can be released 
for unrestricted use (i.e., 
decommissioned). 

21. Comment. The proposed rule is 
unclear as to when the general license 
would terminate if a cask model has 
been reapproved by NRC following use 
of the cask for a period of up to 20 years. 
One commenter also suggested that 
§ 72.212(a)(2) be changed to read: "The 
general license for the storage of spent 
fuel in each cask fabricated under a 
Certificate of Compliance shall 
terminate either 20 years after the date 
that the cask is first used by the licensee 
to store spent fuel, or, if the cask model 
is reapproved for storage of fuel for 
more than 20 years, at the conclusion of 
this newly-approved storage period, 
beginning on the date that the cask is 
first used by the licensee to store spent 
fuel." 

Response. The intent of proposed 
§ 72.212(a)(2) is that spent fuel may be 
stored under a valid Certificate of 
Compliance for a particular cask for a 
period of us to 20 years starting on the 
date the cask is first used for storage of 
spent fuel by the licensee. If a cask 
design is reapproved, the 20-year 
storage period begins anew, including 

casks.of that design that remain in use. 
The 20-year storage period will also 
apply to new casks put into use after a 
Certificate of Compliance is reapproved. 
If a particular cask's Certificate of 
Compliance expires, the spent fuel 
stored in casks of this design must be 
removed after a period not exceeding 20 
years following first use by the general 
licensee of a particular cask. Revisions 
have been made to 10 CFR 72.212(a)(2) 
to more accurately reflect this intent. 

22. Comment. The $150 application fee 
shown in § 70.31 should be included in 
the total fee for the license and not 
required to be submitted at the time of 
the application. 

Response. The Federal Register notice 
for the proposed rule was in error in that 
it indicated a revision to § 70.31; the 
revision is actually being made to 
§ 170.31. The Commission agrees that 
the $150 filing fee is not required to be 
submitted at the time of the application. 
The necessary changes to eliminate the 
filing fee have been made in § 170.31. 
This is consistent with a similar change 
made with respect to filing fees in 
§ 170.21 effective January 30, 1989. There 
is no application fee for the general 
license. However, the Commission has 
decided that it will assess fees for those 
inspections conducted under the general 
license(§ 72.212(b)(1)(iii)). 

23. Comment. Cask vendors, some of 
which are small businesses, will be 
affected by the rule and should be 
considered in the Regulatory Flexibility 
Ai;:t: Certification statement. 

IJ,esponse. Under this rulemaking the 
NRC will recover full costs, which are 
currently estimated to be between 
$250,000 and $300,000 for cask vendors. 
No other significant incremental impacts 
are anticipated, because the criteria for 
cask design approvals in this final rule 
are not significantly different from those 
currently required under part 72. The 
Regulatory Flexibility Act Certification 
Section of the final rule has been revised 
accordingly. 

24. Comment. Some qualification is 
needed for the requirement in 
§ 72.212(b)(2) that a licensee perform 
written evaluations showing compliance 
with the cask's certificate for the 
anticipated total number of casks to be 
used for storage. There is no certainty 
regarding when any spent fuel will be 
accepted by DOE, and this uncertainty 
should be clarified in the final rule. 

Response. Each cask SAR includes an 
analysis of cask arrays, and licensees 
must consider these analyses in their 
selection of a cask model. Multiple 
storage arrays may be used if additional 
spent fuel storage capacity is needed. 
However, it was not intended that 
licensees be required to anticipate how 
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much storage capacity would be needed 
before DOE begins accepting spent fuel 
for storage or disposal. Thus, revisions 
to § 72.212(b)(2) have been made to 
clarify the intent. 

25. Comment. Spent fuel should be 
required to be stored in the reactor fuel 
storage pool for a minimum of 5 years 
prior to dry cask storage. Such a 
provision would place considerably less 
thermal stress on the storage casks. 
Other commenters also questioned why 
this was not made a requirement. 

Response. It is likely that the spent 
fuel will be stored in the reactor fuel 
pool for at least 5 years before storage 
in a cask. However, it is not necessary 
to make this a requirement, because 
casks can be designed to safely store 
spent fuel having a wide range of · 
previous pool storage times. 

26. Comments. The language in 
proposed 10 CFR 72.230 should be 
changed to reflect the condition that an 
application for certification of a storage 
cask must be made available to the 
public. 

Response. The language of this 
section parallels the language in § 72.20 
[§ 72.13] on which it is based, i.e., that 
"Applications and documents submitted 
to the Commission in connection with 
applications may be made available for 
public inspection in accordance with 
provisions of the regulations contained 
in parts 2 and 9 of this chapter." In 
general, applications will be made 
available except to the extent that they 
contain information exempt from 
disclosure such as proprietary or 
classified information. 

27. Comments. The proposed rule 
should be modified to include 
alternative storage technologies. Two 
commenters indicated that the proposed 
rule approval of only one storage 
technology (i.e., spent fuel storage in dry 
casks) provides an unfair competitive 
advantage to suppliers of these systems. 

Response. The reasons for 
Commission approval of spent fuel 
storage in dry casks are discussed in the 
Federal Register notice for the proposed 
rule. An important consideration is that 
free-standing casks, being very strong 
and massive structures, are independent 
of the effects of site-specific natural 
phenomena. For instance, in a worst 
case scenario considering the effects of 
earthquakes, a cask could topple. Forces 
from this fall would be well within a 
cask's design limits for safe confinement 
of radioactivity. Importantly, site­
specific approvals would not be 
required by the Commission, provided 
conditions in subpart K are met. One 
system specifically mentioned in the 
comments is NUHOMS (registered trade 
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mark by NUTECH Inc.), which consists 
of storing spent fuel in sealed canisters 
and storing the canisters in concrete 
modules. Another system mentioned is 
the Modular Vault Dry Store (FW 
Energy Applications, Inc.], which 
consists of storing the spent fuel in 
sealed containers and storing the 
containers in racks set in concrete or 
earth for shielding. A major reason that 
these spent fuel storage systems, which 
are being considered by the Commission 
for use under a general license, are not 
being approved at this time is that they 
have components that are dependent on 
site-specific parameters and; thus, 
require site-specific approvals. For 
instance the concrete storage modules 
used in the NUHOMS system and the 
racks and concrete shielding required by 
the Modular Vault Dry Store system, 
which are structures and systems 
important to safety, are usually 
constructed in-place and require site­
specific evaluations of earthquake 
intensity and soil characteristics. 

28. Comment. Paragraph 5 and 6 of 
"Discussion" in the proposed rule 
Federal Register notice did not include 
NUHOMS topical safety analysis 
reports (TSAR], although they have been 
approved by the staff. 

Response. Two topical safety analysis 
reports for NUHOMS systems have been 
reviewed and approved by the NRC 
staff. Approval of a TSAR allows an 
applicant for a specific license under 
Part 72 to reference the document, 
instead of having to develop separate 
safety evaluations. 

29. Comments. A licensee should be 
required to register use of casks prior to 
actual use of the cask, rather than 
within 30 days. Another commenter 
stated that the Commission has not 
demonstrated that the requirement to 
report initial storage of spent fuel in a 
cask within 30 days is the least 
burdensome necessary to achieve the 
Commission's objective. This 
commenter suggested that this 
information could be reported at the 
annual inventory. 

Reponse. The purpose of the 
registration notice in§ 72.212(b](l](ii] is 
to enable NRC's Office of Nuclear 
Material Safety and Safeguards to 
establish and maintain a record of the 
use of each cask. If safety issues arise 
during storage of spent fuel under the 
general license, they will be reported 
under § 72.216. The purpose of the 
records related to spent fuel inventory, 
required under§ 72.72 [§ 72.51], is to 
enable NRC's Office of Nuclear Reactor 
Regulation to inspect for compliance 
with safeguards regulations. The 
information submitted under 
§ 72.212(b](l)(ii] is necessary to enable 

the NRC to take appropriate action in a 
timely manner on any issue that may 
arise. 

30. Comments. The proposed rule 
requires that spent fuel storage cask 
designers give consideration to 
compatibility of cask designs with 
transportation and ultimate disposal by 
DOE. Some commenters favored this 
consideration and others questioned its 
advisability, unless specific criteria 
could be provided. Some commenters 
indicated that NRC should also address 
the lack of consistency between parts 71 
and 72. ,. 

Response. Specific design criteria for 
spent fuel disposal may not be available 
until a repository design is approved. 
However, cask designers should remain 
aware that spent fuel ultimately will be 
received by DOE and that cask designs 
should adopt DOE criteria as they 
become available. This does not mean 
that cask designs previously certified by 
NRC will have to be recertified for this 
reason in order to continue to store 
spent fuel. 

It is not necessary that storage casks 
be designed for transport of spent fuel 
(i.e., to meet requirements in part 71), 
because the spent fuel could be 
unloaded and transferred into transport 
casks approved under part 71, if 
necessary. However, in the interest of 
reducing radiation exposure, storage 
casks should be designed to be 
compatible with transportation and 
DOE design criteria to the extent 
practicable. Transportation 
compatibility will be attainable to the 
extent that cask designers can avoid 
return of spent fuel from dry storage to 
reactor basins for transfers to a 
transport cask before moving it off-site 
for disposal. 

31. Comment. Section 72.238 should be 
revised to read "The criteria in § 72.236 
[a) through (i] and (m)." 

Response. Section 72.236(m] states 
that, to the extent practicable in the 
design of casks, consideration should be 
given to the compatibility of the dry 
storage cask system and components 
with transportation and other activities 
related to the removal of the stored 
spent fuel from the reactor site for 
ultimate disposition by DOE. DOE is 
developing repository storage designs 
that will be acceptable for use at their 
permanent spent fuel storage facility. 
However, specific criteria for designing 
spent fuel storage casks for 
compatibility may not be available until 
the design for a high-level waste 
repository is complete. R,evision of 
§ 72.238 is not considered to be 
appropriate at this time, although 
requirements in proposed § 72.236(m] 
have been retained separately. 
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32. Comment. The environmental 
assessment fails to conform to the 
requirements of the National 
Environmental Protection Act of 1969 
(NEPA] and the guidelines of the 
Council on Environmental Quality 
(CEQ). 

Response. The Commission's 
regulations for implementing section 
102(2) of NEPA in a manner consistent 
with NRC's domestic licensing and 
related regulatory authority under the 
Atomic Energy Act are set forth in 10 
CFR part 51. These regulations were 
revised in March of 1984 (49 FR 9352), 
taking into account the guidelines of 
CEQ. The environmental assessment for 
this rule was performed in conformity 
with the agency's environmental review 
procedures in 10 CFR part 51 and 
thereby conforms to NEPA 
requirements. 

33. Comment. While the public notice 
provides a list of documents which 
contain current information, a 
supplemental environmental impact 
statement is required in order to inform 
the public as to the nature of the 
information and to allow an opportunity 
for public comment. 

Response. Potential environmental 
impacts related to this rulemaking were 
analyzed in its environmental 
assessment, in previous rulemakings 
related to revision of part 72, and in the 
Commission's waste confidence 
proceedings that resulted in publication 
of the Waste Confidence Decision in the 
Federal Register on August 31, 1984 (49 
FR 34658). In its waste confidence 
proceedings the Commission found that 
it has reasonable assurance that no 
significant environmental impacts will 
result from the storage of spent fuel for 
at least 30 years beyond the expiration 
of nuclear power reactor operating 
licenses. As a result of its Waste 
Confidence Decision, the Commission 
revised its regulations in 10 CFR 51.23 to 
eliminate discussion of the 
environmental impact of spent fuel 
storage in reactor storage pools or 
independent spent fuel storage 
installations for the period following the 
term of the license. In addition, the 
Commission recently published a review 
of its waste confidence decision (54 FR 
39765; September 27, 1989). Accordingly, 
an environmental assessment, rather 
than an environmental impact 
statement, is considered suitable for this 
rulemaking. Also all of these documents 
were published in the Federal Register 
to allow an opportunity for public 
comment. 

34. Comment. The NRC has 
misrepresented the requirements of the 
NWPA. The environmental assessment 
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and finding of no significant 
environmental impact states that the 
NWPA directs the Commission to 
approve one or more technologies for 
use of spent fuel storage. While the 
demonstration program is mandated, the 
adoption of one or more technologies is 
not. 

Response. Section 21B(a) of the 
NWPA does not direct the Commission 

1 
to approve any spent fuel storage 

· technology. However, the objective of 
the demonstration program is clearly 
meant to provide the basis for 
Commission approval of one or more 
technologies for use at civilian nuclear 
power reactor sites. Section 133 of the 
NWPA directs that the Commission 
shall, by rule, establish procedures for 
the licensing of any technology 
approved by the Commission under 
section 21B(a). Thus, the NRC has 
properly represented the directives of 
the NWPA. The environmental 
assessment explains this relationship in 
the section entitled "The Need for the 
Proposed Action." 

35. Comments. The NRC failed to 
discuss the consequences of a failure of 
its assumptions. The NRC states that the 
potential for corrosion of fuel cladding 
and reaction with the fuel is reduced 
"because an inert atmosphere is 
expected to be maintained" inside the 
casks. Further, the NRC "anticipates 
that most spent fuel stored in the casks 
will be 5 years old or more." What are 
the consequences if the scenarios the 
NRC "anticipates" does not happen? 

Response. The potential consequences 
from off-normal and accident conditions 
involving spent fuel storage were 
discussed in the proposed rule. 
Licensees are required to store spent 
fuel under the general license, in 
accordance with the regulations in 10 
CFR part 72 and the cask's Certificate of 
Compliance. Part 72 prohibits the 
storage of spent fuel that is less than 1 
year old. The Certificate of Compliance 
requires that the spent fuel be stored in 
accordance with the technical 
specifications developed in the safety 
analysis report. These specifications set 
forth the age, number of fuel assemblies, 
maximum initial enrichment, maximum 
burnup, and maximum heat generation 
rate of the spent fuel. In general terms, 
the longer the spent fuel is aged, the 
greater the capacity of the cask. Cask 
atmospheres will be required to be filled 
with an inert gas and provided with 
monitoring systems to detect leaks in 
the cask sealing system. If the redundant 
seals and the monitoring system fail, 
oxidation of the fuel cladding could 
occur if the inert gas leaked out, 
atmospheric air leaked in, and the 

internal cask temperature increased 
markedly. But, there would not be any 
significant increase in radioactivity, 
because any release of radioactive 
particles from the fuel rods would 
remain confined within the cask. If the 
redundant seals fail and the monitoring 
system does not fail, the monitoring 
system would detect the failure and the 
seals would be promptly repaired. If 
removal of the spent fuel were required, 
unloading procedures call for checking 
the cask's atmosphere before removing 
the lid and the radioactive material 
within the cask would be retained by 
the reactor fuel handling facility 
containment systems with no significant 
release to the environment. 

Improper loading of spent fuel aged 
for less than 5 years is readily 
detectable by spent fuel assembly 
identification, independent verification, 
and monitoring procedures. If an 
improper fuel loading should occur, the 
results would be limited to a marginally 
higher storage temperature and possibly 
a slight increase in radiation from the 
cask. Any significant increase in 
temperature or radiation would be 
detected through procedures for cask 
monitoring, which have been added to 
the requirements in the Certificate of 
Compliance. 

36. Comments. The criteria for 
locating storage cask sites, for ensuring 
adequate cooling for casks, for 
evaluating the adequacy of radiation 
shielding, or for other aspects of cask 
designs in the proposed rule have not 
been assessed for environmental impact. 

Response. These technical criteria 
have been assessed and are currently 
used by the NRC for approval of cask 
designs under part 72. As previously 
mentioned, the environmental impacts 
related to storage of spent fuel under 
part 72 have been generically evaluated 
under two previous rulemakings and the 
Commission's waste confidence 
proceedings. Thus, these potential 
environmental impacts need not be 
reassessed. 

37. Comment. The environmental 
impact of decommissioning 
contaminated casks after the 20-year 
storage period has not been assessed. 

Response. The decommissioning of 
contaminated casks was discussed in 
the environmental assessment for this 
rule, which points out that 
decommissioning of dry cask spent fuel 
storage under a general license may be 
carried out as part of the power reactor 
site decommissioning plan. 
Decommissioning would consist of 
removing the spent fuel from the site 
and decontaminating cask surfaces. 
Alternately, this decontamination could 
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take place at a DOE operated facility. In 
either case, the decontamination 
solutions would be combined with larger 
volumes of contaminated solutions 
resulting from decontamination of the 
reactor or DOE facility; thus, 
environmental impacts from 
decommissioning casks are expected to 
be a small fraction of the overall 
decommissioning impacts. Also the 
incremental costs associated with 
decommissioning casks are expected to 
represent a small fraction of the cost of 
decommissioning a nuclear power 
reactor. It is noted that, if the 
decommissioning of a reactor presents 
no significant safety hazard and if there 
is no significant change in types or 
amounts of effluents or increase in 
radiation exposure, then this 
decommissioning is covered by a 
categorical exclusion under 10 CFR 
51.22. 

38. Comment. The fire in the spent fuel 
storage pool subsequent to the major 
accident at Chernobyl has not been 
considered in the proposed rulemaking. 

Response. In the early stages of the 
Chernobyl accident a hypothesis was 
developed that a fire occurred in the 
spent fuel pool. This hypothesis was not 
based on observation of any real fire at 
the Chernobyl installation, but rather 
inferred from fallout spectra observed in 
eastern Europe. Officials of the USSR 
have confirmed that indeed a fire did 
not occur in the spent fuel pool at 
Chernobyl. In fact, a fire in a spent fuel 
storage pool is not credible and, 
therefore, was not considered in the 
proposed rulemaking. 

39. Comment. The NRC has studied 
responses of loaded casks to a range of 
sabotage scenarios. The four casks that 
are referenced in the background 
information are all metal casks, and 
there is limited reference to concrete 
systems. Because the referenced study is 
classified, we do not have any 
indication that this study specifically 
addressed concrete dry storage systems 
with respect to small arms, fire, and 
explosives. 

Response. The referenced study did 
not specifically consider concrete 
storage systems. However, the general 
conclusions of the study could be 
extended to concrete storage systems 
because of the difficulty of using small 
arms, fire, or explosives to (1) create 
respirable particles and (2) cause those 
particles to be spread off site. These 
difficulties derive from both the inherent 
resistance to dispersal of the spent fuel 
and the massiveness of the storage 
casks required to provide both shielding 
from radiation and protection of the 
spent fuel from earthquakes and tornado 
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missiles, which are requirements that all 
designs must meet. 

40. Comments. Safeguards 
requirements were either inadequate or 
too stringent. One commenter stated 
that the safeguards system for the 
existing site cannot be considered 
adequate for the additional burden of 
spent fuel cask storage. Unless a utility 
commits to a location for cask storage 
adjacent to the reactor building, the 
existing safeguards can be compromised 
and any cask storage area should be 
located greater than 100 meters from the 
nearest public access (roadway, park, 
beach, etc.). Another commenter 
suggested that terrorists need targets 
and that above-ground storage of spent 
fuel provides terrorists with a target. It 
further stated that a small bomb 
dropped from a light plane or helicopter 
could spread the contents of an above­
ground cask over many states. Another 
commenter stated that there is no 
reason why the licensee should be 
exempt from§§ 73.55[h)[4)(iii)(A) and 
73.55[h)(5), which requires that guards 
interpose themselves between vital 
areas and any adversary, and respond 
using deadly force if necessary. Another 
commenter stated that § 73.55 
requirements are not needed for a spent 
fuel storage area that is a new protected 
area separate from the existing reactor 
protected area. This commenter further 
stated that the background material for 
this proposed rule indicates that 
requirements should be significantly 
reduced from § 73.55 requirements for 
storage areas within a new separate 
protected area and, specifically, that 
§ 72.212 should specify the requirements 
instead of referencing exemptions from 
§ 73.55. 

Response. As described in the 
proposed rule (54 FR 19379), none of the 
information the staff has collected 
confirms the presence of an identifiable 
domestic threat to cask storage 
facilities. Despite the absence of an 
identifiable domestic threat, the NRC 
considered it prudent to study the 
response of loaded casks to a range of 
sabotage scenarios. After considering 
various technical approaches to 
radiological sabotage, and experiments 
and calculations, the NRC concluded 
that radiological sabotage, to be 
successful, would have to be carried out 
using large quantities of explosives, not 
a small bomb dropped from an airplane, 
and that the consequences to public 
health and safety would be low because 
most of the resultant contamination 
would be localized to the storage site. 
(See response to comment 39 above.) 
Thus, the condition to be protected 
against is protracted loss of control of 

the storage area. For that reason, 
protection requirements were proposed 
to provide for (1) early detection of 
malevolent moves against the storage 
site and (2) a means to quickly summon 
response forces to ensure protection 
against protracted loss of control of the 
storage area. Given these conditions, ' 
exemptions were provided for those 
§ 73.55 provisions riot essential to early 
detection of malevolent acts and for 
summoning local law enforcement 
agencies or other response forces. With 
the exception of one change in the rule 
that is being adopted (which is 
consistent with the intent of the 
proposed rule and is discussed in 
Comment 46), the NRC does not believe 
that these comments provide any new 
information or sufficient rationale for 
changing the proposed rule. Further, 10 
CFR 72.106(b) requires that the minimum 
distance from the storage facility to the 
nearest boundary of the controlled area 
shall be at least 100 meters. 

41. Comment. Could the cask body be 
the protected area boundary? 

Response. No, because that would not 
meet the requirements in § 73.55(c) for 
an isolation zone. An isolation zone 
must be maintained adjacent to the 
physical barrier and must be of 
sufficient size to permit observation of 
the activities of people on either side of 
the barrier in the event of its 
penetration. Thus, the cask body cannot 
be the physical barrier. 

42. Comment. Please clarify the 
requirement for a periodic inventory of 
the special nuclear material contained in 
the spent fuel. 

Response. It is the same as the current 
requirement for periodic inventory of 
special nuclear material that is required 
by§ 72.72 [§ 72.51]. Cask records must 
show the contents of the cask, including 
the special nuclear material. In lieu of 
periodically opening a cask, a licensee 
may use tamper indicating seals to show 
that the cask has not been opened. If 
any tamper indicating seals are broken, 
then the contents of the cask may have 
to be verified. 

43. Comment. The requirements for 
vital areas are delineated in other 
paragraphs of § 73.55, and all vital area 
requirements throughout § 73.55 should 
be exempted in 10 CFR 72.212(b)[5)[ii), 
not just§ 73.55(c]. 

Response. The NRC agrees with this 
comment. Proposed § 72.212[b)[5)(ii] 
states that storage of spent fuel under 
this general license need not be within a 
separate vital area. If spent fuel is not 
stored within a vital area (i.e., rather in 
a separate protected area), then 
regulations that pertain only to vital 
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areas would not apply to a spent fuel 
storage area. 

44. Comment. Paragraph (b)(5](iii) of 
§ 72.212 should distinguish between the 
security requirements for an existing 
protected area that is expanded and a 
new protected area. In the case of a new 
protected area, § 73.55(h)(6] should not 
be required. Instead, the requirement 
should be only an alarm assessment via 
CCTV, guard, or watchman. 

Response. The NRC agrees with this 
comment. For an existing protected area, 
the current requirements will continue. 
Proposed § § 72.212[b )(5) (iii) and [iv] 
have been revised to apply only to new 
protected areas. Proposed 
§ 72.212(b)(5)(iv) has been revised to 
allow a guard or watchman on patrol in 
lieu of closed circuit television to 
provide the necessary observational 
capability. 

45. Comment. For purposes of this 
rule, if the licensee is exempt from 
§ § 73.55(h)(4)(iii)(A) and (5) (i.e., 
neutralize threat), then § 73.55(h)[3) 
requirements (i.e., number of armed 
responders) should also be exempted. 

Response. The general license 
presumes that the same essential 
physical security organization and 
program will be applied to spent fuel 
storage as are currently applied to 
protection of the reactor. Paragraph 
(b)(5)(i) of§ 72.212 requires that the 
organization and program be modified 
as necessary to ensure that there is no 
decrease in effectiveness. Accordingly, 
additional personnel need be added 
only if it is necessary to ensure that 
there is no decrease in effectiveness. 
The rule does not require an 
independent application of § 73.55(h](3], 
which specifies the minimum number of 
armed responders for a spent fuel 
storage area. 

46. Comment. The requirement in 
§ 73.55[d)[1) that searches for firearms 
and explosives be accomplished by 
equipment designed for such detection 
should be deleted when a new 
protection area is added that is not 
contiguous with the existing protection 
area. The only requirement in this case 
should be to perform a visual search for 
bulk explosives. This is supported by 
the discussion in the Federal Register 
notice. 

Response. The NRC agrees that 
searches for firearms and explosives for 
the purposes of a general license under 
this rulemaking need not be conducted 
using equipment capable of detecting 
these devices. Accordingly, the final rule 
had been revised to allow the use of 
physical pat-down searches, in lieu of 
detection equipment, for firearms and 
explosives searches. 
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47. Comments. Is the use of the word 
"defect" in§ 72.216(a) consistent with 
the definition of "defect" in 10 CFR part 
21? What is the purpose of the reporting 
requirements in proposed§ S0.72(b)(2)? 

Response. Section 72.216(a) states that 
cask users must report defects 
discovered in storage cask systems, 
structures, and components important to 
safety and any instance in which there 
is a significant reduction in the 
effectiveness of a cask's confinement 
system. This information is necessary to 
inform the NRC of potential hazards to 
the public health and safety. Proposed 
§ 72.216(a) is not being revised to 
replace the word defect, because the 
definition of "defect" in 10 CFR part 21 
is compatible with the intent of this 
reporting requirement. However, 
proposed § 50.72(b)(2) is being revised to 
clarify such reporting, in order to avoid 
an apparent duplication of reporting 
requirements. 

48. Comment. Proposed§ 72.234(d)(3) 
requires a composite record for all casks 
to be maintained by the cask vendor 
"for the life of the cask." It further states 
that the vendor would not necessarily 
be in a position to know how long the 
general license will be extended; thus, 
this provision should be clarified. 

Response. The intent of this section is 
that cask vendors should maintain a 
record of all casks that are fabricated 
and sold or leased to power reactor 
licensees. This record would be used by 
the NRC to confirm information supplied 
by cask users and to determine whether 
or not a cask vendor will submit an 
application for cask design reapproval. 
The commenter raised a valid point, 
thus, § 72.234(d)[3) has been revised to 
require only a composite record of casks 
fabricated. 

49. Comment. The Commission has 
not demonstrated the practical utility of 
requiring cask fabrication initiation and 
completion dates to be included as part 
of the cask record in § 72.234(d)(2) (iv) 
and (v). 

Response. The purpose for including 
the cask fabrication initiation and 
completion dates in a cask record is to 
ensure that any safety problem that 
might arise related to fabrication 
procedures of a particular cask model 
can be traced and corrected in all casks 
of that model. For instance, if a faulty 
batch of steel is fabricated into closure 
bolts, which could be discovered 
through quality assurance procedures, 
these fabrication dates would enable the 
staff to determine which specific casks 
were involved. Thus, corrective actions 
could be taken, if necessary, based on 
this information. 

SO. Comments. Although§ 72.6(b) 
[§72.6] provides for issuance of a 

general license, § 72.6(c) might be 
interpreted to disallow storage of spent 
fuel in an ISFSI by a licensee under the 
general license, unless the holder of 
such a license also has a specific license 
for that purpose. One commenter 
suggested that existing § 72.6(c) be 
revised or clarified to specifically 
provide for storage of spent fuel under a 
general license without the requirement 
for a specific license, as long as the 
provisions of subpart K are met. 

Response. Paragraph 72.6(c) has been 
revised to make an exception of spent 
fuel storage under a general license 
according to the provisions of subpart K. 
Subpart K sets forth conditions under 
which the holder of a power reactor 
operating license may store spent fuel 
under the general license being 
promulgated by this rulemaking. 
Conditions set forth in § 72.6 are now 
considered sufficient to allow storage of 
spent fuel under the general license. 
However, it is not intended that this rule 
serve as authorization for storage of 
spent fuel in amounts or for durations 
beyond those provided for in a power 
reactor license. 

Having considered all comments 
received and other input, the 
Commission has determined that the 
following final rule should be 
promulgated. 

Finding of No Significant Environmental 
Impact: Availability 

The Commission has determined 
under the National Environmental Policy 
Act of 1969, as amended, and the 
Commission's regulations in subpart A 
of 10 CFR part 51, that this rule, if 
adopted, would not be a major Federal 
action significantly affecting the quality 
of the human environment, and 
therefore an Environmental Impact 
Statement [EIS) is not required. The 
finding is premised on two actions, 
which are [i) the licensing of an 
opera ting reactor for a particular site for 
which an EIS has been previously 
prepared and [ii) the independent 
certification of spent fuel storage casks 
for use at any reactor site. Thus, the rule 
does not add any significant 
environmental impacts and does not 
change any safety requirements. The 
environmental assessment and finding 
of no significant impact on which this 
determination is based are available for 
inspection at the NRC Public Document 
Room, 2120 L Street NW. [Lower Level), 
Washington, DC. 

Paperwork Reduction Act Statement 

This final rule amends information 
collection requirements that are subject 
to the Paperwork Reduction Act of 1980 
(44 U.S.C. 3501 et seq.). These 
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requirements were approved by the 
Office of Management and Budget with 
approval numbers 3150--0011 and 315~ 
0132. 

Public reporting burden for this 
collection of information is estimated to 
average 134 hours per response for a 
power reactor licensee and 2,448 hours 
per response for a cask vendor licensee 
including the time for reviewing 
instructions, searching existing data 
sources, gathering and maintaining the 
data needed, and completing and 
reviewing the collection of information. 
Send comments regarding this burden 
estimate or any other aspect of this 
collection of information, including 
suggestions for reducing this burden, to 
the Information and Records 
Management Branch [MNBB-7714), U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555; and to the 
Paperwork Reduction Project (3150--0011 
and 3150--0132), Office of Management 
and Budget, Washington, DC 20503. 

Regulatory Analysis 

The Commission prepared a 
preliminary regulatory analysis for the 
proposed rulemaking on this subject. 
The analysis examined the benefits and 
impacts considered by the Commission. 
The Commission requesJed public 
comments on the preliminary regulatory 
analysis, but no comments were 
received. No changes to the regulatory 
analysis are considered necessary, so as 
separate regulatory analysis has not 
been prepared for the final rule. 

Regulatory Flexibility Act Certification 

As required by the Regulatory 
Flexibility Act of 1980 (5 U.S.C. 605(b)), 
the Commission certifies that this rule, if 
adopted, will not have a significant 
economic impact on a substantial 
number of small entities. This final rule 
affects licensees owning nuclear power 
reactors. Owners of nuclear power 
reactors do not fall within the scope of 
the definition of "small entities" set 
forth in section 601(3) of the Regulatory 
Flexibility Act, 15 U.S.C. 632, or the 
Small Business Size Standards set out in 
regulations issued by the Small Business 
Administration at 13 CFR part 121. 

Only one cask model is currently 
being used to store spent fuel under 10 
CFR part 72, but an additional three 
cask models are being certified under 
§ 72.214 of this final rule. Companies 
involved in the design, manufacture, and 
sale of casks are large private entities 
employing more than 500 persons and 
having sales in excess of $1 million. 
Some companies involved in the actual 
sale of these casks may not employ over 
500 persons, but have sales in excess of 
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_$1 million. These companies may fall 
within the scope of "small entities" as 
defined above, but there are not a 
substantial number of them. The 
Preliminary Regulatory Analysis, which 
was made available for public comment 
when the proposed rule was published, 
analyzed potential impacts on cask 
vendors. No comments were received on 
the analysis. In any case, cask vendors 
will decide whether or not to submit 
applications for cask design approval 
based on their analysis of the potential 
market. 

Backfit Analysis 

- The NRC has determined that the 
backfit rule, 10 CFR 50.109, does not 
apply to this final rule, and, thus, a 
backfit analysis is not required, because 
these amendments do not contain any 
provisions which would impose backfits 
as defined in§ 50.109(a)(1). 

List of Subjects 

10 CFR Part 50 

Antitrust, Classified information, 
Criminal penalty, Fire protection, 
Incorporation by reference, 
Intergovernmental relations, Nuclear 
power plants and reactors, Radiation 
protection, Reactor siting criteria, and 
Reporting and recordkeeping 
requirements. 

10 CFR Part 72 

Manpower training programs, Nuclear 
materials, Occupational safety and 
health, Reporting and recordkeeping 
requirements; Security measures, Spent 
fuel. 

· 10 CFR Part 170 

Byproduct material, Non-payment 
penalties, Nuclear materials, Nuclear 
power plants and reactors; Source 
material, Special nuclear material. 

For reasons set out in the preamble 
and under the authority of the Atomic 
Energy Act of 1954, as amended, the 
Energy Reorganization Act of 1974, as 
amended, the Nuclear Waste Policy Act 
of 1982, as amended, and 5 U.S.C. 552 
and 553, the NRC is adopting the 
following revisions to 10 CFR part 72 
and conforming amendments to 10 CFR 
parts 50 and 170. 

56FR40664 
Published 8/15/91 
Effective 9/16/91 

Revisions to Procedures to Issue 
Orders; Deliberate Misconduct by 
Unlicensed Persons 

See Part 2 Statements of 
Consideration 

0

57 FR33426 
Published 7/29/92 
Effective 8/28/92 

Minor Amendments to the Physical 
Protection Requirements 

See Part 73 Statements of Consideration 

57 FR 55062 
Published 11/24/92 
Effective 12/24/92 

Clarification of Statutory Authority for 
Purposes of Criminal Enforcement 

See Part 11 Statements of Consideration 

58 FR 17948 
Published 4/7/93 
Effective 5/7 /93 

10 CFR Part 72 

RIN 3150-AE15 

List of Approved Spent Fuel Storage 
Casks: Additions 

AGENCY: Nuclear Regulatory . 
Commission. 
ACTION: Final rule. -
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SUMMARY: The Nuclear Regulatory 
Commission (NRC) is amending its list 
of approved spent fuel storage casks to 
add one spent fuel storage cask to the 
list of approved casks. This amendment 
will allow holders of power reactor 
operating licenses to store spent fuel in 
this approved cask under a general 
license. · 
EFFECT1VE DATE: May 7, 1993~ 
ADDRESSES: Copies of the environmental 
assessment and finding of no significant 
impact are available for inspection and/ 
or copying for a fee at the NRC Public 
Document Room, 2120 L Street, NW, 
(Lower Level), Washington, DC. Single · 
copies of the environmental assessment 
and the finding of no significant impact 
are available ·from the individuals listed 
under the next heading below. 
FOR FURTHER INFORMATION CONTACT: Mr. 
Gordon E. Gundersen, Office of Nuclear 
Regulatory Research, U.S. Nuclear 
_Regulatory Commission, Washington, 
DC 20555, telephone (301) 492-3803, or 
Mr. James F. Schneider, Office of 
Nuclear Material Safety and Safeguards, 
U.S. Nuclear Regulatory Commission, 
Washington, DC 20555, telephpne (301) 
504-2692. -

SUPPLEMENTARY INFORMATION: 

Background 

The NRC published a notice of 
proposed rulemaking in the Federal 
R.egister on June 26, 1992 (57 FR 28645). 
The comment period closed on 
September 9, 1992, but was 
subsequently reopened, as discussed 
below. The proposed rule would have 
amended to CFR 72.214 to include two 
additional spent fuel storage casks (i.e., 
the Transnuclear, Inc., TN-24 cask and 
the Pacific Sierra Nuclear Associates, 
VSC-24 cask) on the list of approved 
spent fuel storage casks that powe; 
reactor licensees may use under the 
provisions of a general license. 

Subsequent to the expiration of the 
September 9, 1992 public comment 
period, the NRC took steps to · 
implement the provision of§ 2.790(c) of 
its regulations (41 FR 11808 (1976)) that 
provides that information submitted to 
NRC in a rulemaldng proceeding which 
subsequently forms the basis for a final 
rule will not be withheld from public 
disclosure by NRC. Accordingly, on 
January 21, 1993, additional 
information, which was previously 
categorized as vendor proprietary 
information, was placed in the Public 
Document Room (PDR) and all Local 
Public Document Rooms. The additional 
information made available ln the PDR 
related only to the VSC-24 cask. The 
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second cask (lN-24) will be covered 
separately in a subsequent notice. In 
addition; the comment period for the 
June 26, 1992, proposed rule on the 
VSC-24 cask was reopened to provide 
oppprtunity .for public comment on the 
additional information Oanuary 21, 
1993; 58 FR 5301). This comment 
period expired on February 22, 1993. 
Further NRC rulemaldng activities.are· 
planned for the TN-24 cask which is, 
therefore, not covered in this notice of 
final rule. . . . 

Section 218(a) of the Nuclear Waste 
· Policy Act of 1982 (NWPA) includes the 

following directive: "The Secretary (of 
DOE) shall establish a demonstration 
program in cooperation with the private 
sector; for the dry storage ofspent 
nuclear fuel at civilian nuclear power 
reactor site!!, with the objective of 
establishing one or more technologies 
that the (Nuclear Regulatory) 
Commission may, by rule, approve for 
use at the sites of civilian nuclear power 
reactors without, to the maximum 
extent practicable, the need for . 
additional site-specific approvals by the 
Commission." After subsequent DOE 
technical evaluations and based on s 
full review of all available data, the 
Commission approved dry storage of 
spent nuclear.fuel in a final rule 
published in the·Federal.R.egister on 
July 18, 1990 (55.FR ·29181). The final 
rule established a new subpart K within 
10 CFR part 72 entitled "General 
License for Storage of Spent Fuel at 
Power Reactor Sites." 

Irradiated reactor fuel has been 
handled under dry conditions since. the 
mid-1940's when irradiated fuel 
examinations began in hot cells. Light 
water reactor fuel has been examined 
dry in hot cells since approximately 
1960. Some of these fuels have been 
stored continuously in hot cells under 
dry conditions for approximately two 
decades. Experience with storage of 
spent fuel in dry easies is extensive. (54 
FR 19379 (1990)). Further, as discussed 
below, the United States hes extensive 
experience in the licensing and safe 
operation of independent spent fuel 
storage installations (ISFSI's). At the 
beginning of 1993 five site specific 
licenses for dry cask storage had been 
issued. They are: Virginia Power's Surry 
Station, issued July 2, 1986; Carolina 
Power and Light's (CP&L) HB Robinson 
-Station, issued August 13, 1986; Duke 
Power's Oconee Station, issued January 
29, 1990; Public Service of Colorado's 
Fort St. Vrliin facility, issued November 
4, 1991; end Baltimore Gas and 
Electric!s (BG&E) Calvert Cliffs Station, 
issued November 25, 1992. NI have 
commenced operation and loaded fuel 
with the exception of BG&E. Two 

hundred end fifty-two assemblies are in 
storage at Virginia Power,. 56 assemblies 
are in storage et CP&L, 96 assemblies ere 
in storage et Duke Power, and 1482 fuel 
elements are in storage et Public Service 
of Colorado; BG&E anticipates loading 
fuel later in 1993. I . 

As a result of the growing use of dry . 
storage technology ,experience, NRC hes 
gained over. 25 staff years of experience 
in the review and licensing of dr;y spe_nt 
fuel storage systems. To further support 
the NRC technical staff, the agency . . 
draws upon the knowledge·and . 
experience of outside scientists and 
engineers recognized as experts within · 
their respective. fields in the, . . . . : 
performance of the independent. safety .. 
analysis of the systems and components 
submitted by applicants for dry cask 
licenses or certification. Reviews of 
numerous applications, seeking either· 
site-spe~ific ISFSls, certificates of 
compliance or approval of a topical 
report, have been conducted over the 
past 7 years. 

Section 133 of the NWPA states, in 
part, that "the Commission shall, by 
rule, establish procedures for the 
licensing of any technology approved by 
the.Commission under section 218(e) for 
use at the site of any civilian nuclear . 
power reactor." This directive was 
implemented on July ia, 1990 (55 FR . 
29181) by ~e publication in the Federal 

· R.egister- of a final rule establishing a . 
new subp·art L within 10 CFR part 72 
entitled "Approval of Spent Fuel 
Storage Casks.". A1 a result of that 1990. 
rulemaking, four dry easies were-listad 
in § 72.214 of subparf K as approved by 
the NRC for storage of spent. fuel et 
power reactor sites under a general 
license. 

The final rule adds one additional 
spent fuel storage cask, the·VSG-24 
cask, to the list of approved easies in 

· § 72,214. The cask being approved, the 
· VSC-24 cask, is discussed in further 
, detail below. IIi addition, based on 

public comments, the Safety Evaluation 
Report (SER)·and Certificate of 
Compliance for the VSC-24 were 
modified. Each modification is 
discussed below as pert of the "Analysis 

. of Public Comments" section of this . 
Federal R.~ster notice. · · . 

Pacific Sierra Nuclear Associates 
(PSNA) submitted a "Topical Report on 
the Ventilated.Storage Cask System for 
Irradiated Fuel" for their VSG-24 cask 
in February 1989. (VSC means 
"ventilated storage cask." Twenty-four­
(24) refers to the number of individual 
spent fuel assemblies which the VSC-24 

• EIA Service Report SRICNEAF/92--01 Spent 
Fuel Discharges from U.S. Reactors 1990; March 
1992, . 
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is designed to hold.)The NRC · 
· completed its-review and issued its 

Safety Evaluation Report (SER) in April 
1991 epproving the Topical Report for 
referencing in a site-specific license 
application. PSNA later submitted its 
approved Topical Report in the form of 
a "Safety Analysis Report for the 
Ventilated Storage Cask System" in 
No'w'.ember 1991 requesting certification 
for u~ under a general license. The 
NRCconducted additional evaluations 
end issued a draft Cartificate of 
Compliance and draft SER, dated April 
1992, in support of the Notice of 
Proposed Rulemeking published in the 
Federal Register on June 26, 1992. 
Based on further staff review and 
analysis of public comments, with this 
final rulemaking, NRC is approving the 
VSG-24 cask for use under a general 
license and is simultaneously issuing a 
final Certificate of Compliance and SER. 

The paramount objective of 10 CFR 
part 72 is protecting the public health 
and safety, by providing for the safe 
confinement of the fuel and preventing 
the degradation of the fuel cladding. 
The review criteria used by the NRC for 
review and approval of dry cask storage 
under 10 CFR part 72 consider the 
following: Siting, design, quality 
assurance, emergency planning, 
training, and physical protection of the 
fuel. Included in the review of a specific 
system, either for a certificate of 
compliance or a site-specific license, are 
the following: ~ijuekes, high winds, 
tomedos, tornado driven missiles, 
lightning, and floods. In addition, 
applicants must denionstrate to NRC's 
satisfaction that their proposed dry cask 
system will resist man-made events 
such as e,--plosions, fires and drop or 
tipover eccidents.2 

The VSG-24 cask, when used in 
accordance with the conditions 
specified in its Certificate of 
Compliance, meets the requirements of 
10 CFR part 72. This conclusion is 
reached after a detailed evaluation of 
the VSG-24 cask by the NRC as 
documented in the NRC. staff's SER. 
Thus, use of the VSC-24 cask, as 
approved by the NRC, provides 
adequate protection of the public health 
and safety and the environment. 
Holders of power reactor operating · 
licenses under 10 CFR part 50 will be 
permitted to store spent fuel in this cask 
under a general Ucense. A copy of the 
Certificate of Compliane& is available for 
public inspection and copying for a fee 
at the NRC Public Document Room, 
2120 L Street, NW. (Lower Level), 
Washington, DC. 

'The design besea for these events and accidents 
am contained within 10 CFR part 72 
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Public Responses 

In response to the June 26, 1992, end 
January 21, 1993, Federal Register 
notices, 232 comments were received 
from individuals, public interest groups, 
environmental groups, associations, 
industry representatives, Congressional 
representatives, and States. Although a 
number of the comments were received 
after the· respective September 9, 1992 
end February 22, 1993 comment closure 
dates for the two notices, NRC hes 
considered comments received 
including those received after tho 
comment closure dates. 

As a part of this rulemeking action, 
NRC received requests for further 
opportunity to comment and in 
particular, for NRC to hold a public 
hearing to review the merits of this 
action. One request was from Frank J. 
Kelley, Attorney General of the State of 
Michigan, dated December 30, 1992, 
which requested a public hearing. 
Chairman Selin responded by letter of 
January 25, 1993, and proposed· a 
transcribed public meeting with the 
Attorney General to discuss the dry 
spent fuel cask approval process, to 
answer questions, and to provide 
opportunity for interested members of 
the public to present comments. That 
public meeting was held on February 
23, 1993, from 9:30 a.m. until 12 noon 
in Lansing, Michigan. The Attorney 
General, his staff, representatives of the 
NRC staff, and approximately one 
hundred interested citizens attended the 
meeting. The meeting was transcribed 
and the transcript of that meeting, 
including questions and comments of 
the Attorney General and citizens 
attending and participating in the 
moating, has been considered by the 
NRC and is included in the analysis of 
comments. Additional written 
comments received within five working 
days subsequent to the meeting have 
also been considered by the NRC end 
are included in the analysis of 
comments below. (See comment 
response number 57 for information on 
NRC's response to request for a hearing.) 

A number of comments were related 
to disposal of high-level waste, use of 
dry cask storage technology .in general, 
or use of the VSC-24 cask specifically 
by Consumers Power Corporation at.the 
Palisades Nuclear Generating Station. 
Examples of each include: 

--Consumers Power Company knew 
years in advance that the day would 
come when their spent fuel pool 
would be full. They should have 
planned ahead of time for this day. 
Consumers Power should be required 
to build a new spent fuel pool, store 

their waste elsewhere, or to shut 
· down the plant at Palisades; 

--Concern was expressed that the 
· review process might become 

unreasonably delayed and without 
approval for additional storage 
capacity, the Palisades plant 
ultimately will be forced to shut 
down, a result that would have 
serious economic consequences for 
southwestern Michigan. 

-The Federal government's failure to 
resolve questions about the 
permanent storage of nuclear wastes 
leaves both the plant and public with 
limited options: additional storage in 
pools, additional storage in dry casks 
or plant shutdown. Tho federal 
government has an obligation to 
resolve the issue of permanent or 
interim storage. It would be difficult 
to overstate the need for dispatch in 
doing so, as hundreds of American 
communities will eventually face this 
problem.-, 

-Ten years ago, ·there was an erroneous 
assumption that the search for and 
construction of a final resting place 
for high-level waste would be much 
swifter than it has been. A 
"domonstretion" program required by 
lew was supposed to have been for 
temporary storage. Because of the 
societal and technical obstacles which 
radioactive w_aste disposal presents, 
even a temporary "demonstration" 
program is likely to have much 
longer-term implications. Temporary 
dry cask storage in Michigan should 
not become de facto permanent 
disposal. 

-It is not fair to the public of Michigan 
to link Consumers Power Company's 
attempts to continue the safe storage 
of its nuclear fuel with the insistence 
by others that we shut down Palisades 
and every othor nuclear plant in the 
country. 
These comments deal with broad 

policy and program issues relating to 
the storage and disposal of high-level 
radioactive waste including the 
Department of Energy's repository 
program. However, commenters will 
find a summery of relovant information 
on .many of these broad issues in the 
responses to comments set out in 
response numbers 41, 52, 61, end 69 in 
the following analysis of comments. 

Many of tlie comment letters 
contained comments that were similar 
in nature. These comments have been 
grouped as appropriate and addressed 
as single issues. The NRC has identified 
and responded to _75 separate issues that 
include the significant points raised by 
each· commenter. 

Many commenters discussed topics 
that were not the subject of this 
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rulemaking and thus were not · 
specifically addressed by the staff as a 
part of this final rulemaking action_. 
These comments expressed opposition 
to the use of dry cask storage and 
included suggestions such as the 
following: 

(1) Nuclear plants generating 
radioactive waste should be shut 
down; 

(2) The production of radioactive 
waste should be stopped when the 
existing spent fuel pool (and off­
load-reactor capacity} is full; 

(3) A fonnal hearing should be 
required at each site using dry 
storage· casks; 

(4) The Palisades Nuclear Plant 
should be shut down: 

(5) The embrittlement of the reactor 
pressure vessel at Palisades dictates 
that the plant be shut down and no, 
additional spent fuel generated; 

(6) The use of nuclear power should 
be stopped and existing sites 
cleaned up; 

(7) The use of storage only casks at 
Palisades is a violation of public 
trust; and 

(8) A research and development 
program should be conducted on 
productive uses of spent fuel and 
on alternative energy sources. 

Finally. many commenters expressed 
concern over the ability of dry cask 

· storage designs to safely store spent fuel. 
The following responses to these 
comments reflect a· small but important 
portion of NRC's review of health, 
safety, and environmental aspects of the 
VSC-24 cask, to ensure that the r..esk is 
designed to provide protection of the 
public health and safety and 
environment under both normal 
conditions and severe, unlikely, but 
credible accident conditions. Dry cask 
storage systems are massive devices, 
designed and analyzed to provide 
shielding from direct-. exposure to 
radiation, confine the spent fuel in a 
safe storage condition, and prevent 
releas011 to the environment. They are 
designed to perform these tasks relying 
on passive heat removal and 
confinement systems without moving 
perts and with minimal reliance on 
human intervention to safely fulfill their 
function for the term of storage. The 
designs include margins of safety under 
both normal and accident conditions to 
provide additional assurance of 
protection for the public health and 
safety,. the common defense and security 
and the environment. 

Analy- of Public Comments 
A. A number of commenters raised 

issues relating to cask handling and the 
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ability of the cask to withstand drop and 
tipover accidents. . 

1. Comment. Some·commenters 
expressed; concem about the operational 
safety ofthe: VSC-24-caskrele.ting to 
loading the. mulfi.assembly sealed · 
basket (MSB)' into the ventilated 
coDCiete, cask (VCC) and retrieving it. 
Particularly, the commenters contended· 
that the loading pri:>cedunt of placing 
the MSB transfer cask (MFC) on top of 
the VCC is precarious and the procedure 
for retrieving the MSB from the VCC is 
not clearly explained. One commenter 
indicated that there are umeviewed 
safety issues· associated with handling 
eq~pment including the lifting cables, 
lifting yolce1 lugs, and transfer vehicle, 
that need· further review. Another 
commenter asked about the training· and 
oversight of personnel performing these 
· activities •. Another asked~ that if the 
transfer cask is on. top of the VCC in the 
fuel handling building and a seismic 
event occurs causing tipover, would this 
type of event be considered in a § 50.59 
eveluetiont 

Response. Use of the VSC-24 cask 
system inside the fuel handling building 
(includinguse-ofthe MTC-to·load and 
retrieve. the-MSB from the VCC) would 
be conducted in accordance. with the 10 
CFR part 50, reactor operator's license. 
These cask handling operations, 
including loading, retrieval and 
training, must be evaluated by the 
general licensee, as·required by 10 CFR 
72.212(b)(4), to ensure that the, 
procedures are.cleer·end can be 
conducted safely. The MTC and MSB 
have been evaluated against the criteria 
for controlling heavy loads found in 
NRC publication NUREG-0612 
("Control of. Heavy Loads at Nuclear 
Power Plants")' and American National 
Standards Institute (ANSI} N14.6, 
"Special Lifting Devices for Shipping 
Containers Weighing 10,000 Pounds or 
More." The lifting yoke associated with 
the.MTC rs a special purpose device 
designed' to· ANSI N14.6 criteria to 
ensure that the yoke can safely lift the 
wet MTG containing the MSB out of the 
spent fuel pool and can safely lift the 
dry MTC and MSB to the top of the 
vcc. 

Specific requirements for lifting 
yokes, cables, and lugs have been 
identified in the-Certificate of 
Compliance and SER and are not 
unreviewed safety issues. Part 72 
requires that, prior to the.use of a cask 
under·the general license, the licensee 
determine wht3ther activities related to 
storage of spent fuel under the general 
license involve any unreviewed safety 
questions or change to the facility 
technical specifications, as provided 
under 10 CFR 50.59. Load handling 

activrties and possible load· drop events 
and structural and radiological · · · 
consequences. are necessary:'evaluations 
under 10 CFR 50.59. . 

For.example. the utility's specific: 
analyses Jor load handling.activities at 

· the Palisades plant illusti'ate,the.type of 
mandatory'evaiuation. by tbs cask· user 
that NRG.requires before the VSC-24-
cask can· be used under ti> CFR part 72, 
subpart IC. Among othenr, one-specific 
event analyzed is the evaluation of the 
drop of a, loaded MTC onto the. VCC 
with tipover of the. MTC onto-the load 
distribution system in the track alley 
area. 'Fhis analysis would encompass 
the ti pover scenario described above by 
the commenter who questioned whether 
itwouldbe part ofa utility's.§50.59. · 
evaluation. Tbe-.result of:this analysis . 
shows that the MSB would' not fail and: 
that, while-local yielding ofthe-transfer 

· cask may CJCCW", the· transfei cask would 
not 'fail and -eould be lifted back to th& 
pool for recovery ofall spenVf'ileH~-the 
cask. · 

2: Comment. One commenter 
questioned. whether, if the MTCwere 
lifted· up, b:)t the MSB, the weight of the, · 
loaded•MSB: and the MTCwould bear 
on the MSB welds; Another·commenter 
questioned whether the MSB, lifting 
rings•could support the weight of the 
MSBendMTC: 

Response. The:weight of-the MSB end 
th& MTC.could be supported by the 
MSB structural weld end the rings. The 
weld has.been analyzed for·this 
situation and was.found· to meet thtJ 
design criteria of paragraphs, 4.2. t.1 and 
4.2.1.2 of ANSI N14'..6, 1986. This 
standard·, which is considered 
conservative, is.specifically written for 
special lifting devices for shipping 
containers. of mdi·oacti:ve materials. This 
situation of lifting both the MSB and 
MTC will not occur under normal 
operating conditions. However. if it 
does occur, es discussed, ebov11, thB' 
weld: and the rings- can- support th& 
weight of.the MSB- and MI'C. ·· · 

3. Comment. One-commenteruoted 
that tiles at the bottom- of the, VCC could 
break when the MSB is lowered onto · 
them. 

Response. There ere numerous 
ceramic tites &minged on the base of the 
VCC which serve as a separator· between 
the Oat bottom surface ofth1t-MSB-and 
the parallel surface of the VCC liner to 
prevent the possibility of localized: 
corrosion. Although these tiles could 
break, them is a substantial margin of 
safety to prevent breekage. However, ff 
some breakage occurs,. the tiles will still 
perfonn their function of providing a 
slight gap between the MSB and the 
VCC. A:Ithough it is not necessary; the -
Certificate of Compliance has been 
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revised to include a statement that the 
operating procedures for handling the 
MSB over the VCC should include the 
consideration for reducing the 
likelihood of fracturing the ceramic tiles 
by impact load. 

4. Comment. One commenter 
questioned why the NRC allows an 80 
inch lift height when a drop of over 18 
inches may cause enough damage to 
compromise shielding. Another 
commenter indicated that the operation 
of moving the VSC-24 cask from the 
heavy haul trailer across a piece of 
"bridge steel" to the storage pad 
sounded dangerou·s. One commenter 
also stated that if the MSB is not 
centered inside the VCC, possible 
damage could occur to the coating of the 
VCC liner or. the ceramic tiles on the 
bottom of the VCC. 
. Response. The NRC evaluated a 
possible drop of the cask and has 
established conditions limiting the lift 
height for.the VSC-24 cask. These 
conditions include a requirement to 
inspect the cask after any tipover or 
drop from a height greater than 18 
inches, and the prohibition against 
lifting the VSC-24 cask to a height 
greater than 80 inches. The purpose of 
the 80 inch lift condition is to ensure 
that the MSB maintains its confinement 
capability even in the event of a drop of 
the VSC-24 cask. The MSB has been 
designed-to meet the American Society 
of Mechanical Engineers (ASME) Boiler 
and Pressure Vessel (B&PV) code under 
Service Level D conditions and a drop 
of 80 inches should only result, at most, 
in denting of the MSB shell. The 
purpose of the inspection for any drop 
from a height greater than 18 inches is 

· to ensure that the shielding.is not 
compromised and that any damage is 
immediately identified and repaired. 
On-site transport procedures with 
auxiliary equipment such as the "bridge 
steel" described in the Safety Analysis 
Report (SAR) have been reviewed and 
are considered to be appropriate to the 
design, suitable for use and to meet 
safety requirements which ere not part 
of the regulations in 10 CFR part 72. 

· Possible damage to the ceramic tiles was 
discussed in the response to Comment 
Number 3. Finally, damage to the 
coating of µte VCC liner would not have 
safety significance because the liner is 
not a confinement boundary and does 
not contribute significantly to shielding. 
The principal purpose of the VCC liner 
is to provide an inner form for the 
concrete during fabrication. 

5. Comment. One commenter 
indicated that if there were a problem 
with a VSC-24 cask, it could not be 
r.emoved to the fuel handling-building 
because that is not allowed when the 
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temperature is below O °F, and that the 
temperature in Michigan and Wisconsin 
is often below O °F. 

Response. The purpose of restricting 
VSC-24 cask movement to ambient 
temperatures above O °Fis to prevent 
the possibility of brittle fracture of the 
MSB in the event of a drop accident. 
There is a 50 °F margin of safety because 
the MSB material maintains ductile 
properties at a test.temperature of - 50 
°F. If a situation for return to the fuel. 
handling building arises while the 
ambient temperature is hollow O °F, a 
key option would be for the licensee to 
determine that the actual MSB material 
temperature is above O ~F. In that event 
movement of the MSB could be 
accomplished safely without concern 
for brittle fracture. The MSB would 
most likely be above O °F because of the 
heat produced by the stored spent fuel. 
Another option available to a licensee 
would be not to move the MSB until an 
ambient temperature above O °Fis 
reached .. 

6. Comment. Some commenters stated 
that a cask tipover accident while the 
VSC is .on the pad was not considered, 
even though this type of accident was 
considered for other casks. Some 
comm enters also noted that drop 
evaluations of the MSB were performed 
for only one orientation, although the 
NRC requires multiple drop orientations 
for other .designs. . · 

Response. A cask tipover accident 
was not specifically performed for the · 
VSC-24 cask. However, PSNA 
performed an engineering analysis of 
cask drops from both vertical and 
horizontal positions which represent 
more severe accidents than a tipover. 
Therefore, NRC concluded it was not 
necessary to perform a ·tipover !lllBiysis. 
With respect to drop orientation, the 
MSB was analyzed for both vertical and 
horizontal .drop orientations. 

7. Comment. One commenter asserted 
that the design of the MSB js such that 
it is susceptible to buckling under 
certain off-normal and accident 
condftions. The commenter further 
indicated that this is a departure from 
previous spent fuel cask design and 
licensing criteria which allow no 
buckling of the besket structure. 

Response. The NRC believes that this 
commenter refers to the fuel basket and 
not the MSB shell. The MSB basket 
structure was analyzed and the NRC 
concluded that buckling would not be a 
safety concern as discussed below; The 
critical load for buckling was calculated 
for a single storage tube and compared 
to the actual load under a vertical 
deceleration of 124 .g that would result 
from a drop of 80 inches; The results of 
the analysis indicate that there is a 

safety factor of 5 for a tube against 
buclcling. Because of the conservative 
approach in analyzing a single fuel 
storage tube rather than the entire 
basket, the NRC believes that a higher 
safety factor would exist for the basket 
assembly. Thus, the NRC is not 
departing from previous design and 
licensing criteria. 

8. Comment. Some commenters noted 
that the NRC allowed PSNA to use 
Electric Power Research Institute (EPRI) 
report NP--4830 in their VSC-24 cask 
SAR, but did not allow vendors of metal 
casks to reference this report in their 
SAR's. 

Response. The concept set forth in 
EPRI Report No. NP--4830 is to provide 
for consideration of the cask reinforced 
concrete bearing pad behaving as a pad 
on an elastic foundation. In previous 
structural reviews of cask systems, the 
bearing pod has been very 
conservatively assumed to be infinitely 
rigid. The response of the pad to a 
dropped or overturned cask has an 
influence on the magnitude of the force 
the spent fuel support system nnd 
confinement envelope must resist. The 
NRC identified various issues related to 
the details of the concept and its 
application by the applicant. 

Rather than relying on the EPRI 
report, NRC independently calculated 
the stresses experienced by the MSB 
during a drop accident. Based on these 
independent calculations, NRC 
confirmed that the design of the MSB 
will provide an ample margin of safety 
during a drop accident. Therefore, NRC 
concluded that the design of the MSB 
was acceptable and that there was 
reasonable assurance that the 
confinement integrity will be 
maintained even if the postulated drop 
accident does occur. 

In order to provide additional 
information on the. application of the 
concept of an elastic bearing pad to 
spent-fuel casks, the NRC has initiated 
a contract to conduct drop tests of casks 
from heights in the 18 to 80 inch range. 
This should provide test data that 
would be used to assess the capability 
of the specific computational techniques 
contained in EPRI NP--4830 to predict 
the behavior of dropped casks. 
Following this testing, the NRC will 
consider the issue of the applicability of 
the EPRI report, including its 
applicability to a postulated drop of a 
steel cask on concrete pads. 

9. Comment. The effect of a dynamic 
load factor (DLF) on the MSB was not 
considered nor was it shown to be 
insignificant. 

Response. The effect of'a DLF was 
considered and found to be significant. 
The applicant applied a maximum · 
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possible DLF of 2.0 to the average 
decelerations acting on the MSB. As a 
result of using a DLF of 2.0, the 
decelerations were increased from 62 g 
to 124 g and 22 g to 44 g respectively, 
for the vertical and horizontal 
orientations. As noted above in 
comment response number 8, although 
NRC staff did not endorse the methods 
used by the vendor to determine these 
loads, the NRC independently 
concluded that· these design loadings are 
acceptable. 

10. Comment. One commenter 
provided a calculation of the results of 
a hypothetical accident involving a 
VSC-24 cask. The conditions of the 
hypothetical accident were a cask 
tipover while the cask was under 
maximum lntemal pressure. 1110 results 
indicated that the welds of the MSB 
would be overstressed. 

Response. The NRC reviewed this 
calculation and based on that review, 
concluded the calculation. did not state 
the consequences of the hypothetical 
accident. Most importantly, the size and 
configuration of the welds assumed in 
the calculation understated the strength 
of the welds and their ability to 
withstand the hypothetical event. The 
strength of these welds, which meet 
ASME Boiler and Pressure Vessel Code 
criteria, has been thoroughly analyzed 
by the applicant and the NRC. Although 
n cask tipover was not specifically 
performed for the VSC-24 cask, a 
horizontal drop accident, more severe 
than a tipover, was analyzed as e 
bounding case. This analysis 
demonstrated that, under the conditions 
ofa horizontal drop while- the MSB is 
under maximum internal pressure, the 
welds would not be overstressed. 

B. A number of commenters roised 
issues relating to releases of 
radioactivity from surface 
contamination and leakage from the 
casks under normal and accident 
conditions. 

11. Comment. Some commenters 
expressed concern that there would be 
a small release of radioactive 
particulates from the MSB exterior 
surface during off-normal conditions 
and that the radioactive releases from 
storage casks, when combi'ned with 
other releases from the reactor, would 
exceed dose limits at the reactor site 
boundary. 

Response. The NRC interprets this 
comment to mean that during off­
normal conditions there is the potentfal 
for release of radioactive contamination 
from the exterior surface of the MSB. 
The consequences of any release of 
contamination from the MSB exterior 
surface (whether normal or off-normal) 
is evaluated in the SAR. However, the 

I 
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Certificate of Compliance, in Section · 
1.2.5. "Maximum MSB Removable 
Surface Contamination" contains 
specifications for limiting the amount of 
radioactive contamination permitted on 
the external surface of the MSB. These 
specifications are conservative, and are 
based, in part, on equivalent criteria 
used for the safe transportation of 
radioactive materiel (see 10 CFR 
71.87(i)). Hence, compliance with them 
will ensure that off-site d()S(t limits of 
the· NRC's regulations will be met for · 
normal and off-normal conditions alike. 
The general licensee must also use the 
cask in accordance with the reactor 
operating license and the•Certificete of 
Compliance. The general licensee is also 
responsible for complying l\'lth other 
Commission regulations regarding. 
radioactivity release limits. Therefore, 
potential releases from the MSB when · 
combined with routine releases from the 
reactor should not exceed dose limits at 
the site boundary. 

12. Comment. Commenters indicated 
that casks placed close to the shore of 
Lake Michigan represent a serious threat 
to the environment, especially to the 
Great Lakes which hove 20 percent of 
the world's surface fresh water. 

Response. A utility's use of the 
VSG-24, for the storage of spent fuel in 
casks at e reactor site, would not have 
e significant impact on the environment. 
This finding is supported by the NRC 
safety and environmental evaluations 
for the VSG-24 cask, including the 
applicant's demonstration of 
compliance of the cask with NRC 
requirements, as well as by the 1990 
rulemelcing on dry cask storage end the 
1984 and 1989 waste confidence 
proceedings. While the VSG-24 cask is 
being approved for use under a general 
license, it can only be used by e licensee 
provided the reactor site parameters 
(e.g., average ambient temperature, 
seismic accelerations, flood water 
velocity, fires and explosions, etc.), ere 
enveloped by the cask design basis, as 
specified in the SAR and SER. Proper 
use·of a certified storage cask at any·site 
(whether near Lake Michigan, a river, e 
bey, oran ocean} with site parameters 
that are bounded by the cask design, 
would not have e significant impact on 
the environment. 

13. Comment. Somecommenters 
expressed concern that extremes in 
temperatures end humidity would cause 
dry casks to leak. 

Response. The VSG-24 cask design 
was analyzed for possible effects of 
extremes in temperature and humidity. 
These analyses showed no leakage will 
occur·as a result of temperature or 
humidity extremes. The thermal 
analysis presented in the SAR ond the 

NRC evaluation documented in section· 
4.0 ofthe SER considered temperature 
extremes· for both hot and cold 
conditions. Based on this analysis, the 
NRC concludes no breach of the MSB 
confinement barrier or leakage from th!t 
MSB will occur. 

14. Comment. Some commenters 
speculated that a calastrophic-releose of 
radiation may occur· from a possible 
explosion caused by spontaneously 
flammable uranium hydride in the 
presence of oxygen. It is postulated that 
the temperature inside the caskwiUbe 
hot enough to rupture fuel rods which 
will, in tum, cause the presence. of 
hydro~n to·create uranium hydride. 

Response. The NRC does not believe 
that an explosion inside e storage cask 
caused by flammable uranium hydrid'e· 
in the presence of oxygen is credible for 
the following reasons. Oxygen gas is not 
expected· to be present because all' casks 
are designed t.a have· an inert . 
atmosphere. Further, the formation of 
uranium hydride is not credible·due to 
the lack of a significant source of . 
hydrogen. Finally, all casks ere designed 
so that the internal temperature will not 
cause the fuel rods to rupture. 
Therefore, the conditions necessary for 
this scenario to occur would not exist. 

15. Comment. The SER states that 
there is no credible chain of events that 
could spreed contamination from the 
MSB. Only air-coolant loss due to 
blockage was considered. Commenters 
indicated that the SER should also 
consider the effect of fl'ooding of the hot · 
cask and steam explosion. A concern 
was cilso expressed regarding the. 
structural integrity of the pads which 
may, in the case of Palisades, be built on 
a sand dune area that shifts. 

Response- The SER for the VSG-Z4 
cask did consider the effects of flooding 
as well as air-coolant loss due to 
blockage of the vents. The anaiysiS' 
showed the release of contamination 
from the exterior surface of the MSB due 
to flooding is possible but the resultant 
contamination would not be-significant. 
Steam explosions involving water 
contacting molten metal are not credible 
under dry spent fuel storage conditions. 
In addition, explosions due to steam 
forming under flooding conditions are 
not considered credible due to-the fact 
that if steam were to be formed; it would 
be released non-violently through the 
vents. 

With respect to the comment on 
structural integrity of the pads, the 
certificate- of compliance requires, per 
10 CFR 72.2t2(b}, that written 
evaluations be performed bythe 
licensee prior to cask use to establish 
that casi: storag,e pads and areas ha:ve· 
been designed to adequately support the 
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static load of the stored cesks. 
Consequently, the structural integrity of 
the pads would have to be evaluated 
. and verified before the licensee could 
use the VSC-24 et the Palisades site or 
et any site. 

16. Comment. A number of comments 
related to gaseous releases from dry 
storage casks. Commenters asked the 
following questions. Whet happens to 
gaseous components of the decay chain? 
Are they released to the environment? If 
not, is pressure buildup over time being 
considered? A commenter expressed the 
_opinion that casks should have 
individual radionuclide emission 

· monitoring. An issue was raised 11bout 
the effects of release of krv-Ptoil-85 
(KH35} gas on electric: conaitions in the 

· atmosphere. 
Resp~ns~. The gaseous components of 

the decay chain ere expected to be 
retained within the matrix of the spent 
.fuel or within the fuel rod. In.the case 
of pinhole leaks in the fuel rod 
cladding, the MSB is designed as e 
secondary confinement barrier to retain 
gaseOU$·products. Therefore, because no 
geseou11 components ere released to the 
envinmment, no routine monitoring of 
effluent from the outlet vents is 
required. The primary reason for 
requiring the use of AS~ section m 
instead of other standards is to ensure 

• the confinement of fission products. 
Pressure build-up of g'lseous 
components in the MSB is not 
significant due to the age of the fuel and 
integnty of the fuehod cladding: 
however, the MSB hes been analyzed for 

. a hypothetical condition in which all 
the fuel rods rupture. The resi.llting · 
pressure within the MSB is negligible. 

· The purpose of maintaining an inert 
atmosphere in the MSB cavity is to 
ensure that fuel rod cledc;ling . 
degradation does not occur, thereby 
preventing gross fuel rod cladding 
rupture; In addition to ensuring that 
new pin hole leaks do not .develop in 
the fuel clad during the storage period, 
the licensee is responsible for 
monitoring the environment within the 
MSB prior to its opening to ensure that 
no unplanned release of radioactive 
material takes place. The amount of Kr-
85 that could be potentially released 
from dry cask storage is so small that it 
would not significantly affect the 
physics or chemi~ of the atmosphere. 

C. A number of comments were 
received that focused on monitoring, 
surveillance, and inspecUon activiµes 
associated with dry cask storage of 
spent fuel, particularly as they relate to 
the VSC-24 cask. 

17. Comment. Some commenters 
suggested that, with respect to the VSG-
24 cask, the NRC did not enforce 10 CFR 
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72.122(h)(4) which reads, "Storage Chapter 14 of the SER and in Section 
confinement systems must have the 1.3.1 of the Certificate of Compliance, be 
capability for continuous monitoring in required to verify by a temperature 
a manner such that the licensee will be measurement, the cask thermal 
able to determine when corrective performance on a daily basis to identify 
action needs to be taken to maintain safe .. conditions which threaten to approach 
storage conditions," and 10 CFR ! cask design temperature criteria. The 
72.122(i) and 10 CFR 72.128(a)(1) which ' cask user will also be required to 
require monitoring of systems and conduct a daily visual surveillance of 
components that are important lo safety I the cask air inlets and outlets as 
over anticipated ranges of normal and ' required by Chapter 14 of the SER and 
off-normal operation. Also, one · Section 1.3.1 of the Certificate of 
commenter suggested that because the ; Compliance. 
VSG-24 cask.requires surveillance to ' While the MSB and.Vee are 
ensure that the vents are not blocked, ; considered components _important to 
. the requirement that the cooling system 1J· safety that comprise the VSG-24 cask 
must be a passive system (10 CFR design, they are not considered 
72.236(f)) is violated. : operating systems in the same sense as 

Response. NRC approval of the VSG- 1 spent fuel pool cooling water systems or 
24 .caslc system is nQt inconsistent with : ventilation systems which may require 
10 CFR 72.122(h)(4),.72.122(i) or : other instrumentation and control 
72.128(a)(1). Although the cited sections ! systems to ensure proper functioning. 
of 10 CFR part 72, subpart F, refer to i. Hence, due to this passive design, 
"monitoring" or "continuous [ temperature monitoring and 
monitoring," they do not specify the . surveiUance activities are appropriate 
details for particular monitoring and sufficient for this design, they 
programs to allow the NRC to require I assure adequate protection of the public 
monitoring programs that are health and safety, and meet the 
appropriate for the particular storage requirements of§ 72.122 (i). 
system design. The NRC has. and will 
conside~ continuous monitoring where 18. Comment. Several commenters 
it believes continuous monitoring is expressed concern related ·to the inlet 
needed to determine when corrective and outlet vents, on the VSG-24 cask, 
action needs to be taken. To date, under which are necessary to allow cooling of 
the general license, NRC has accepted the storage container by natural 
continuous pressure monitoring of the · circulation. Some commenters also 
inert helium atmosphere as an indicator : questioned the adequacy of the. 
of acceptable performance of i surveillance requirements for the VSG-
mechanical closure seals for dry spent 24 cask and suggested that electronic 
fuel storage casks. continuous monitoring and recording of 

The NRC does not consider such air outlet temperature should be 
continuous monitoring for the VSG-24 required on each cask. Specific concerns 
cask double weld seals to be necessary include: 
because: (1) 'I'.here are no known long- . (a) Vent blockage by bugs, webs, 
ter_m degradation mechanisms which snow, and ice; 
would cause the seal to fail within the (b) Frequency of vent outlet 
design life of the MSB and (2°) the surveillance for blockage; 
possibility ofcorrosion has been (c) Drive-by or walk-through 
included in the design (See SER Section inspection is inadequate to observe 
5.3.1). These conditions ensure that the 
internal helium atmosphere will remain. outlet blockage; and 
Therefore, an individual continuous (d) Critical temperatures associated 
monitoring device for each MSB is not with the VSC should be monitored. 
necessary. However, the NRC considers Response. The NRC is requiring, as 
that other forms of monitoring casks part of the VSG-24 Certificate of 
including periodic surveillance, Compliance, that surveillance and 
inspection and survey requirements, measurement of the thermal 
and application of preexisting performance of the caslc be conducted 
radiological environmental monitoring by the licensee on a daily basis. The 
programs of part 50 licensees during.the licensee is responsible for establishing 
period of use of the MSB canisters with the specific method of measurement; the 
seal weld closures can adequately licensee can measure the inlet and 
satisfy the requirements of 10 CFR outlet air annulus temperatures, or it 
72.122 (h)(4). · could also measure the MSB surface 

With respect to the issue of : temperature, the VCC inner wall 
instrumentation and control systems to · temperature or perform other 
monitor systems which are important to . appropriate measurements. The method 
safety (10 CFR 72.122 (i)), the user of the . selected by the licensee must provide a 
VSG-24 cask will, as provided in positive indication of the approach of 
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materials to cask design temperature 
criteria. 

In addition, analyses of safety margins 
of components important to safety show 
that even assuming surveillance were 

: not conducted at the required daily 
· frequency, and both the inlet and outlet 

vents were blocked for a 30 hour period, 
there would still be no loss of safety 
function or any immediate threat to the 
health and safety of the public. Thas 
conclusion is based on the adiabatic 
heatup thermal analysis of the VSG-24 
cask, which assumes that all vents are 
blocked, and no heat is rejected by the 
cask. The concrete and cladding 
temperature criteria that could be 
exceeded under this conservative 
analysis, assuming complete blockage, 
signify the onset of very slow 
degradation mechanisms, not an 
imminent loss of safety function. 

The NRC also agrees with the 
comment that visual surveillance of 
exterior air inlets and outlets may be 
inadequate and may not lead to a 
positive determination of blockage 
because the design includes screens 
placed over the vents to prevent wildlife 
from entering the VCC. Consequently, 
the NRC he's revised the Certificate of 
Compliance surveillance requirement to 
make the integrity of the screens be part 
of the visual surveillance. A physical 
examination of the vent is requirad if its 
associated screen shows any evidence of 
breech. 

19. Comment. One commenter 
suggested that apptoval of the VSG-24 
caslc should be denied because the snow 
shield was eliminated and that the 
analysis of air flow of the VSC toolc it 
into consideration. 

Response. The snow shield was 
eliminated because it was not 
considered effective in resolving the 
problem ofvent blockage by snow. A 
visual surveillance requirement is 
considered more effective in addressing 
the issue ofvent blockage by snow. The 
Certificate of Compliance has been 
revised to add a daily surveillance 
requirement, as discussed in Comment 
18, which would include checking for 
snow blockage during periods of snow 
accumulation. In addition the inclusion 
of a snow shield in the original design 
actually decreasod air flow end 
therefore, its removal increases the 
thermal efficiency of the cask. 

20. Comment. One commenter 
questioned how the condition of the 
inlet vents is checked for damage after 
the lifting arms are inserted into the air 
inlets for transfer. 

Response. Lifting the VSG-24 cask 
using the hydraulic roller slcid, which 
involves Insertion of lifting arms into 
the air inlets, has been analyzed. The 
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results indicate that the shear and 
bearing capacities of the concrete 
surrounding the air inlet vents (per 
American Concrete Institute (ACI) 
criteria 349-85) are not exceeded and no 
damage is expected. Therefore, there is 
no need to inspect vents for damage 
following use of the hydraulic roller 
skid. 

21, Comment. The general licensee 
must have specific plans for the 
constant and careful monitoring of the 
casks and for the safeguarding of the 
waste to prevent catastrophic accidents 
or terrorism. 

Response. In accordance with 10 CFR 
72.212(b)(5), each reactor licensee must 
have a physical security organization 
end program to detect intrusion into the 
protected area including acts of 
terrorism, and to take any corrective 
action. The physical security program, 
as well as environmental monitoring 
and radiation protection programs for 
each reactor facility, provide the 
necessary monitoring for the casks and 
safeguarding of the spent fuel. Thus, the 
licensee will be able to determine when 
corrective action needs to be taken to 
maintain safe storage conditions to 
protect the public health and safety. 
(Also see response to Comment Number 
33 below). 

D. A number of commenters raised 
technical issues related to the thermal 
analysis of the VSC-24 cask and 
thermal performance of the cask under 
normal, off-normal, and accident 
conditions. 

22. Comment. One commenter 
questioned whether NRC intends to 
establish 75 °F as a standard ambient 
temperature criteria for all storage casks 
and expressed concern that this 
temperature may not be applicable for 
the majority of power reactor sites. 

Response. The NRC does not intend to 
establish 75 °F, or other standard 
ambient condition criterion, for all cask 
designs. The cask vendor establishes 
ambient temperature criteria on which 
the cask is designed. In the case of the 
VSC-24 cask, PSNA chose 75 °F. Each 
reactor licensee can then only use those 
casks which have design bases that 
envelop the reactor site ambient 
temperatures. For example, if a power 
reactor site has an average annual 
ambient temperature greater than 75 °F, 
then that reactor licensee cannot use a 
cask with a 75 °F ambient design 
temperature. 

23. Comment. One commenter 
questioned how heat transfer for the 
VSC-24 cask is affected by the fact that 
there are no provisions for centering the 
MSB inside the VCC. 

Response. Heat transfer for the VSC-
24 cask is not significantly affected by 

lack of centering of the MSB inside the 
vcc. Therefore, no precise centering of 
the MSB inside the VCC is needed. 
However, the physical arrangement of 
the system restricts lateral movement 
and does not allow the MSB to be far 
from center as it is lowered into the 
vcc. 

24. Comment. One commenter raised 
the concern that the VCC concrete 
temperatures do not comply with the 
ACl-349 temp~rature criteria. 

Response. The NRC has accepted 
deviations from the ACI-349 Code, 
Appendix A.4 for the concrete 
temperature criteria. However, while 
accepting the deviation, the NRC has· 
identified a specified maximum thermal 
expansion coefficient for fine and coarse 
aggregates in the concrete which.allows. 
operation at higher temperatures. The 
selection of specific fine and coarse 
aggregates in the concrete prevents 
microcracking between the cement and 
aggregates in the anticipated 
temperature range of the VCC. Thus, 
deviation from the ACl-34~ temperature 
criteria is not a cause for concern and 
does not compromise safety. 

25. Comment. One commenter 
claimed that NRG has used the 
unsupported assumption that 48 hours 
is sufficient time to reach thermal 
equilibrium for the irradiated fuel 
assemblies (high level radioactive 
waste) that have been removed from 
water storage and sealed in the metal 
canister. 

Response. The commenter refers to 
the time period allowed for a loaded 
VSC-24 cask system to reach thermal 
equilibrium· conditions. For the purpose 
of thermal equilibrium, the VSC-24 cask 
system is considered to be placed in 
service when the concrete cask cover 
plate is installed. · 

It should be noted that the Certificate 
of Compliance has been changed to · · 
require that the inlet and outlet air · 
temperatures, for all VSCs placed in 
service, be measured until the cask 
reaches initial thermal equilibrium. 
Furthermore, a daily measurement of 
the thermal performance of the VSC-24 
cask is req~ired. Therefore, any · 
reference to assumed 48 hour thermal 
equilibrium is covered by the enhanced 
surveillance requirements. The 48 hour 
period was selected to provide a basis 
for baseline measurements. There is no· 
safety significance If therm11l 
equilibrium is achieved in a shorter or . 
longer-time. 

26. Comment. One commenter·noted 
that in chapter 9 of the SER, the NRC 
staff found it necessary to impose a pre­
operational test to verify the hea.t 
removal capacity of the VSC-24 cask 
system. The commenter claimed that 
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this was required becaUS&predic:ted fuel 
dad! temperatures are a .. m819" 4 °F 
below &Deir design criteria- on a 75 °F 
ambient day. It was further asserted that 
with a predicted fuel clad temperature 
of 4 oP"below design criteria for the off­
normal condition limit, even- a 
successful pre-operational test would 
not assure that thti design criteria is met 
within the bounds of statistical 
uncertainty. particularly since the 
calibration of their femperat1116' sensing 
equipment has a tolerance-of plus or 
minus l 0 F'. 

Response. The NRC bas imposed a 
test to benchmark the heat removal 
cRpecity for the fi1&t VSCr-24 cask 
pieced in-service. However,"the 4 °F· 
margin stated on peg& 9-4 of chapter 9 
of the SER cited by the commenter, is 
a typographical errar; The correct 
margin is z4· °F, as stated on page 4-7 
of the SER This 24 °F margin is the 

· differenC& between the maximum 
allowable fuel clad' temperature and the 
cakulated fuel clad temperature, 
assuming en average annual ambient 
temperature of 7S °F for normel 
continuous conditions. For off-normal 
conditions involving higher ambient 
temperatures, a maximum fuel clad · 
temperature of 708 °F was calculated· 
assuming an ambient temperature of 
100 °F. This temperature-is 4· °Fbelow 
en acceptable fuel' clad temperature 
criterion of 71Z °F. The NRC accepted 
this margin on the basis of the following 
conservative factors applied in th8' off­
nonna-l case analyzed in thtr SAR~ 

a. Th1rcelculation assumes-steady 
state conditions; If would teie several 
days- of sustained 180 °P ambient 
temperature to approach the calculated· 

. fuel clad· temperature value of 708 °F; 
b. The fuel temperature criterion is 

based on prevention of fuel failures due 
to long-term degradation mechanisms. 
Short tenn variations in the average 
temperature, such aa·when the daily 
summer evei:age temperatures· exceed 85 
°F, have no effect on the long term 
degradation mechanisms that effect the 
fuel cladding. Therefore, the annual 
average 75 °F temperature would be a 
more realistic condition- to use in the 
calculation than the 1·00 °:F temperature 
achlally used in the calculation. · 

c. Heat conduction in the axial 
direction is treated con!Mmlatwely 
because little credit is:taken for heat 
transfer out of the ellds of the MSB 
cmister. 

d. Fuel clad temperature is treated 
conservatively becau89 Ii- peak heat 
genemtion rate i:ather lhan. an: average 
was used: iD th& calculation~ 

These- conservative factors used in the 
calculation of fuel clad· temperatures 
provide reasonable, allSUlllDCltthat the 
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actual temperature will be lower than 
the calculated temperature, considering 
uncertainties, and therefore this 4 °F 
margin below the fuel clad temperature 
criterion is acceptable. 

27. Comment. One commenter 
questioned whether cladding failures 
would affect the temperature of the MSB 
or the VCC and the heat removal 
capacity of the VSC-24 cask. Another 
asked why helium was used to fill the 
cask. The only helium cooled reactor in 
the country, Ft. St. Vrain, was 
operational merely 15% of the time. 

Response. Fuel cladding failure is not 
expected to occur because the VSC-24 
cask is designed to maintain an inert 
helium atmosphere inside the MSB to 
prevent fuel cladding failure. However, 
fuel cladding failur& would neither 
affect the temperature of the MSB or 
VCC nor affect the heat removal · 
capacity of the VSC-24 cask. The 
temperature of the MSB and the VCC 
depends on the heat generated by the 
fuel in the MSB, which is not affected 
by a fuel cladding failure. In addition, 
heat removal capacity of the· VSC-24 
cask depends on the airflow· on the 
outside of the MSB which also is 
unaffected by fuel conditions inside the 
MSB. Helium wes chosen because it is 
inert and it has good heat transfer 
characteristics. The fact that the Ft. St. 
Vrain reactor used helium as a coolant 
did not contribute to Its operational 
problems. 

28. Comment. One commenter wanted 
clarification of "approximately Z4 kW," 
wh11n referring ta the heat source loaded 
into the first MSB for tests. conducted by 
the· licensee, to verify heat removal 
capacity of the VSC system. Th& 
commenter also indicated. thaf the 
Certificate of Compliance is o.verly 
restrictive in requiring a 24 lcW heat 
load for the first cask because some 
reactors.do not have spent fuel 
assemblies which cou.J'd make up the 24 
kW heat load. The aimmenter 
recommended that the requirement be 
changed to require that the first cask be 
loaded with a heat load. as high as 
practicable (but not to ~eed 24 kW) to 
verify the calculated heat removal 
capability. Another·commenter asked 
why not test the cask with artificial 
thermal loads rather than, with spent 
fuel. 

Response. Theintent of the language, 
"approximately 24 kW" was ti:> provide 
some flexibility to a potential user 
because there is no way to ensure. that 
the first fuel placed in the cask will 
have a heat load of exactly 2.4 kW that 
was· used. in the- thermat analysis; The 
purpose of the test is t~ measure the 
cask performance SDd establish baseline 
data. Following loading and 

temperature testing of the cask with a Z4 
· kW loading, the licensee would be able 

to load fuel at lower thermal ratings 
without the need to provide NRC with 
separate temperature test data and 
additional analysis since the 24 kW heat 
loading is a bounding analysis. 
However, because the cask vendor bas 
not provided thermal analyses at lower 
heat loadings, the NR.C believes that ff 
a licensee's first fuel loading has a heat 
load less than 24 kW, the licensee 
should conduct both·a temperatun, 
measurement and a thermal anal:rsis. 
The purpose of conducting both the 
analysis and the measurement is to 
measure system performance and to 
establish baseline data for the expected 
inlet and outlet temperature difference. 
The Certificate of Compliance has been 
revised to this effect and the word 
"approximately" has been deleted. With 
respect to the issue of artificial thermal 
loads, the NRC wi,I accept alternate heat 
loads other than ·spent fuel and the 
Certificate of Compliance has been 
revised accordingly. A licensee could 
use such an artificial heat source to test 
an Initial cask at a bounding heat load 
of 24 kW prior to loading fuel. 

29. Comment. One commenter noted 
that Page 4-1 of the· SER for the VSC-
24 cask states that the applicant will 

. remove any cask from service which has 
inlets and outlets blocked. It should say 
"or" instead or "and." 

Response. The statement refers to a 
proposal made by the applicant and is 

, correct as quoted on page 4-l. However, 
the NRC did not accept this proposal 
because the applicant did not provide 
acceptable evidence- that th& cask will 
be adequately cooled in the event ofa 
full blockage of either all inlets or 
outlets. Sections t.3.1 and 1.3.4 of the 
Certificate ofCompliancerequim that a 
VCC be removed from service whenever 

: either all inlets or all outlets are found 
; to have bfockage for 24 hours and· the 
\ concrete temperature criterion of 350·°F 
' has been exceeded·. This conclusion· is 
i also stated on page 4-1 of the SER. 
, 30. Comment. One commenter noted 
: that Table 4.1-1 olthe November 1991 
· SAR for the VSC-24 cask fails to, state 

what the temperature difference would 
be if all inlets went blocked over a long· 
term. 

Response. The commenter is.correct. 
! However, a temperature criterion of 

350 "F has been establi11hed'for the 
' concrete- cask. Calculations indicate that 

a temperature of 350 °P·could be 
: reached aft11r 30: hours if either. all inlets 
· or all outlets are blocked. If this: 
: situation is identifie~ the licensee must 
: demonstrate· that at:cident temperature 
· criteria have not been exceeded or is 

required' to taJce the cask out of servfce. 
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NRC notes that reaching 350 °F is not 
an unsafe condition with respect to the 
containment integrity of the MSB or the 
stored fuel. Rather it is a criterion for 
deciding whether to take the VCC out of 
service. This action is highly 
conservative, since only the onset of . 
very slow degradation occurs if the 
concrete temperature reaches 350 °F. As 
discussed below, in response to. 
Comment Number 31, a co..nservative 
adiabatic heatup analysis determined 
that It would take 7 days to reach 
unacceptable fuel clad temperatures. 
The NRC considers that within this time 
frame, the licensee's enhanced daily 
surveillance program, which must 

. include a component that verifies the 
thermal performance of the cask, would 
identify the blockage and allow 
sufficient time for necessary corrective 
actions to be taken. 

31. Comment. One commenter 
indicated that the safety evaluation for 
the tipover of the VCC only considered 
the structural aspects of the accident 
and.Ignored the thermal consequences. 
The issue raised was that the VSC-24 
cask uniquely requires a vertical 
orientation to adequately remove heat 
and that heat removal in the horizontal 
configuration is degraded even if all 
vents are unblocked which should not 
be assumed. 

Response. Thermal consequences of a 
VSC-24 cask tipover were considered 
and are bounded by the adiabatic heat· 
up analysis performed for the cask. · 
Adiabatic heat·up ·1s not affected by 
orientation, either horizontal or vertical. 
The adiabatic analysis determined that 
it would take approximately seven days 
to reach unacceptable fuel clad 
temperatures. The NRC considers that 
within this timeframe the licensee 
would take necessary corrective actions 
to return the cask to an upright position. 

32. Comment. One commenter stated 
that an analysis based on Diffusion 
Controlled Cavity Growth (DCCG) has 
been the only method accepted by the 
NRC to determine the maximum 
allowable fuel cladding temperature. 
The commenter further stated that it 
was l)Ot apparent that an analysis based 
on DCCG had been performed in 
evaluating maximum cladding 
temperature for the VSC-24 cask. 

Response. The NRGagrees that DCCG 
is the only current method acceptable to 
the NRC to determine maximum 
allowable fuel clad temperature. The 
VSC-24 cask was evaluated by this 
method. See Section 5.3.3 of the SER. 

E. A number of comm enters expressed 
concern about emergency planning and 
response to contingencies. 

33. Comment. Some commenters 
expressed concern that no evacuation 
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plan was required •. They also stated that 
there is a lack of contingency planning 
for catastrophic events. They.noted 
these events could include but would 
not be limit11d to: 

a. Direct or indirect lightning strikes 
on the casks; . · 

b.Plane crash into the casks: 
c. Sabotage; 
d. Earthquakes: 
e. Fire; and 
f. Emergency planning for cask 

malfunctions. 
A commenter wanted the utility to 

notify either state or local government 
before loading casks to make sure local 
services were aware and would know 
how to respond if necessary under the 
emergency plan. . 

Response. The Code of Federal 
Regulation, 10 CFR parts 50 and 72 
requires that nuclear plant structures, 
systems and components important to 
safety shall be designed and . 
appropriately protected against dynamic 
effects, including the effects of tornado­
driven missiles, that may result from 
events and conditions outside the 
nucleilr power unit. This includes the 
effects of possible airplane crashes. 
· The licensee's site evaluation for a 
nuclear plant also considers the effect of. 
nearby trensporta~ion and military 
activities. A licensee proposing to use 
the :VSC-24 cask is required to evaluate 
and verify that the SER for the facility 
encompasses the design basis analysis 
performed for the VSC-24 or any 
certified cask. Generally, a cask's 
inherent design will withstand tornado 
missiles and other design loads arid 
thus, also provides protection against 
the collision forces imposed by light 
general aviation aircraft (i.e. 1500-2000 
pounds) which constitute the majority 
of aircraft in operation today. NUREG-
0800, Section 3.5.1.6 '!Standard Review 
Plan for Light Water Reactors", contains 
methods and acceptance criteria for 
determining if the probability of an 
accident involving larger aircraft (both 
military and civilian) exceeds the 
acceptable criterion. It is incumbent 
upon the licensee to determine whether 
or not the reactor site parameters ere 
enveloped by the cask design basis as 
required by 10 CFR 72.212(b)(3). This 
would include an evaluation 
demonstrating that the requirements of 
§ 72.106 have been met. 

NRC reviewed potential issues related 
to possible radiological sabotage of 
storage casks at reactor site independent 
spent fuel storage installations (ISFSls) 
in the 1990 rulemaking that added 
subparts K and L to 10 CFR pert 72 (55 
FR 29181). NRC regulations in 10 CFR 
part 72 establish physical protection 

and security requirements for an ~SFSI 
located within the owner controlled 
~a of a-~censed power reactor, site. 
Section 72.212(b)(5) requires that.the 
spent fuel in the ISFSI be protected 
against the design basis thteat for 
radiological sabotage using provisions . 
and requirements comparable to.those 
applicable for other spent fuel at the 
associated reactor subject to certain 
additional conditions and exceptions 
described in 10 CFR 72.212. Each utility 
licensed to have an ISFSI at its reactor 
site.is required to develop security plans 
and install a security system that· 
provides high assurance against . 
unauthorized activmes which could 
constitute an unreasonable risk to the 
public health and safety. The security 
systems at an ISFSI and its associated 
reactor· are similar in design features to 
ensure the detection and assessment of 
unauthorized activities. All alarm 
annunciations at the ISFSI are 
monitored by the security alarm stations 

· at the reactor site. Response to intrusion 
is required. Each ISFSI is periodically 
inspected by NRC and annually audited 

· by the licensee to ensure that the 
security systems are operating within 
their design limits. The validity of the 
threat is continually reviewed, with a 
formal evaluation every six months by 
theNRC. 

An. adequate evacuation plan.exists 
for the use of certified casks because of 
the fact that the e~isting reactor 
emergency plan covers the entire site. In 
addition, contingency planning for tho 
events described above exists because 
these events are covered within the 
emergency plans of the reactor facilities 
which will use the cask. In accordance 
with 10 CFR 72.212(b), the reactor 
licensee must review the emergency · 
plan to ensure it-provides adequate 
protection. The licensee's emergency 
plan provides for r&sponsive action if an 
event has her paned which has the 
possibility o creating an emergency or 
after an actual emergency has occurred. 
Through communications between the 
utility and governments, the contents of 
the emergency plan and the actions to 
be executed by each entity for various 
situations are understood. In addition, 
the utility is required to conduct a 
periodic emergency exercise involving 
the utility, and government agency staff .. 

34. Comment. One commenter stated 
that there was no contingency for 
accidents except to reload the spent fuel 
back into the cooling pool which may 
not be possible due to leek of pool 
storage space or impact on the spent 
fuel due to the accident. 

Response. Because of the design 
features, as well as the procedures and 
requirements discussed elsewhere in 
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this response end the aasociated safety 
analysis, the· likel'ihood· of an accident 
occurring which will require removal of 
the spent fuel from the cask is very 
smell'. However, even if such an 
unlikely accident occurs, the cask 
desfgn is- required to have capability to 
pennit retrieval. (IO-CPR 72'.122{1)}; 
NRC does not requiftJ a lfoensee. to 
maintain a reserve capability in the 
spent fuel pool. Many licensees may do 
so, however, and they would, ther-efon,, 
hav& the option of retuming the fuel to 
the pool In· th8' unlikely ewnt of an 
accident requiring· rem0vaJ of fuel &om 
the cask. In addition, licensee& will have 
other options aveila'f>le to cover this 
unlikely contingency including 
temporary storage in a spare storage 
cask Of use of an existing certified 

· transportation cask. Licensees: would 
have to consider these, and other 
available- options, in the unlikely event 

. an accident occurs requinng removal of 
the fuel. 

F. Other comments which ,lo not 
specifically fit those categories. above 
follow below. These comments deal with 
a broad range of other technical and 
procedural issues. 

35. CDmment. Thora are outstanding 
safety issues that the NRC expects to 
resolve in the first test. 

Response. The NRG.SER addresses all 
significant safety issues-, and them are 
no outstanding safety issues about t1is 
VSC-24 cask. that remain: un1!88ol:ved. 
Accordingly. th& fim test doeB. not 
invo~ imy safety issue. lls pw-pose, 
rather, is: to benchmark tha beat 111moval' 
capability of the VS&,;.Z4: cask. 

36 •. Comment. One comments asked 
that 8' requirement to· submit .. report to 
the NRC within 15 daysofthgtest and 
evaluation of the first cask and prior to 
construction of the second: cask be: 
added to the VSC-24 cask<:ertificateof 
Compliance. Also therepoi:t and 
subsequent NRC review should be 
placed in NRC's Public Document 
Room •. 

Hespon~-A letter repon summarizing 
the msults. of the- thermal test and 
evaluation of the first eask placed in 
service, wiH ha submitted to the NRC 
and placed in the Public Document 
Room, The licensee-may, at their own 
finantjal risk, fabricate additional casks 
prior to using the first cask. u the first 
cask does not perform es- specified, the 
NRC would prevent use of thll' other 
casks or modify conditions: on how they 
could be used. 

37. Comment.II isunaccepfBble from. 
a public. health and safety standpoint to 
conduct the first full scale,tes11 of a VSC-
24 cask at: a reactor site because it places 
the· power pl~t woriers, tlie public, 
and the environment at risk.Two 
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commenters stated that the V~24 had 
not been tested to the full range of 
climatic conditions. 

Response. Although the volume of 
data that is available to support 
certification of the VSC-24 caslc. does 
not include results of full scale tests, the 
available data is more than sufficient to 
show that the use of the VSC-24 cask by 
a licensee will not place. power plant 
workers, the public, or the en:vironment 
at any undue risk. Also that couditions 
of use for the VSC-24 cask in the 
Certificate of Compliance ensure 
adequate protection of the workers. the 
public, and the environment Further,. 
the VSC-24 cask has been designed and 
will be fabricated to well established 
criteria of the ASME B&PV and ACl 
codes. In addition, it uses construction 
materials which have well known and 
documented properties to. provide the 
necessary structural strength and 
radiation shielding to meet regulatory 
requirements •. While the NRC has not 
relied on testing of the VSC-17 cask (a 
smaller version of the VSC-24 cask 
dosign) for approval of the VSC-24 cask, 
the VSC-17 cask has been tested by 
DOE at its Idaho National Engineering 
Laboratory. The report "Performance 
Testing end Analysis of the VSC-17 
Ventilated Concrete Cask," EPRI Tlt-
100305, dated May 1992, conciuded that 
the VSC-17 cask can be safely used at 
reactor sites. Wlu1e the VSC-24 cask 
approval does not rely on the VSC-17 
cask, the designs are similar and many 
parallels. in design and function can be 
drewn. DOE testing of the VSC-17 
demonstrates that ventilated' storage 
cask technology can provide safe storage 
of spent fuel. Thus, in view of the 
above, although the commenter's 
observation that the VSC-24 had not 
been fully tested under climatic 
conditions is technically correct, the 
cask has been·designed for ambient 
temperature extremes from -40 °F·to 
+100 °F and meetsthe,ASME end ACI 
requirements. 

38. Comment. One commenfer noted 
that Consumers Power does not have 1J 

plan to remove spent fuel stored under 
general license from the reactor site as 
required by 10 CFR 72.218. 

Response. The licensee is not required 
to have a plan to remove spent fuel 
stored on site under the general license 
until an application to terminate the 
reactor operating· license is submitted to 
the NRC. This requirement' is·found in 
10 CFR 72.218(b) 11Dd 10 CPR 50.54(bb); 

39. Comment. One commenrer noted 
that the NRG does not specifically 
require inspections against 10 CFR 
72.236(jHm). Questions were raised 
regarding quality assurance problems 
encountered during tha inspection of 

systems currenHy in operation, and 
during the construction of the first five 
casks, the~ are expected to be pieced in 
service. Another question was raised 
pointing out that the vendor did not use 
weld inspectors q~alified/certified to 
American Weld Society D.1.1. 

Response. The NRC ensures 
compliance with 10 CFR 72.236 (j) and 
(k) through inspections, and ensures 
compliance with 10 CPR 72.236 (l) and 
(m) through the cask approval process. 
This process will identify different ereas 

, that may need correction, but that la the 
purpose of an inspection program. If a 

, violation of the requirements is 
detected, the NRC can impose penalties, 
or even stop work. The NRC takes note 
of the fact that problems noted· by the 
commenter& were identified as a result 
of NRC's inspection program during the 
construction of specific casks. This 
experience reemphasizes the need for 
close end continuing quality 
surveillance under vendor end user QA 
programs during ell VSC-24 and other 
cask construction activities. The NRC 
wiil continue to conduct the inspections 
of construction activities in accordance 
with NRC's Inspection Procedures in 
conjunction with vendor's quality 
assurance (QA) program, specifications, 
drawings, etc. to ensure quality work. 

: As to the specific point of the 
' qualification of welds and inspectors, 

the NRC notes that the welds referenced 
were not structural welds and, as 
allowed by the vendor's fabrication 
specifications, do not have to be 

' qualified to the same· extent es a 
structural weld. 

40. Comment. Concern was expressed 
that the measurement of actual 
effectiveness of a technology in 
delivering stated requirements must be 
demonstrated empirically, and that the 
NRC has not demonstrated the goal of 
this technology, defined acceptance 
criteria, or specified how complianoois 
demonstrated. Some' eommenters afso 
expressed· concern that the review of the 
concrete cask was not done et the same 
level es that performed for metal casks 
and that no independent computer 
analyses were performed for the design 
event review. Some. commenters noted 
that the review requires more than 
limited computer models. 

Response. For the issue of acceptance 
mteria. the NRC has established 
specific requirements in 10 CFR part 12 
that must be met in order to obtain a, 
Certificate of Compli811ce for a cask. The 
details of the re.view and bases for the 
NRC concluding that the cask meets the 
requirements of 10 CFR part 72 are 
provided in the SER. The goal of dry 
cask storage technology is to store spent 
fuel safely. That g01tl, and the 
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effectiveness of the technology, 
previously has been demonstrated 
empirically and experimentally. 
Different cask designs may require 
different types of analysis to 
demonstrate their safety, and therefore 
different review methods may be 
appropriate to reach that conclusion. In 
each case the level of review performed 
is that needed to provide assurance of 
adequate protection of the public health 
and safety. 

41. Comment. Some commenters 
claimed that part 72, subpart K was 
originally intended to apply to metal 
casks only. Concrete cask systems wero 
not addressed in the original 
rulemaking. 

Response. As discussed below, both 
the language and history of subpart K 
show thlJl it applies to any NRC· · 
approved dry cask storage system 
including concrete c-.asks systems, and 
commenter& are therefore mistaken in 
their view that it was intended for metal 
casks only. 

Subpart K applies "to casks approved 
under the provisions of this part" which 
includes casks approved by NRC under 
10 CFR part 72, subpart L. Subpart L 
contains NRC's approval conditions "for 
NRC spent fuel storage casks designs" 
which would include concrete casks. 
None of the approval conditions in 
subpart L requires that the cask must 
use a metal cask design. 

Additionally, there is information on 
concrete storage technologies in the 
subpart K rulemaking record that would 
not support limiting it only to metal 
casks. Specifically, the Commission's 
notice of proposed rulemaking (NPRM) 
for subpart K referenced the Canadians' 
use of "concrete casks called silos" in 
describing "the knowledge and 
experience of dry spent fuel storage in 
concrete casks." 54 FR 1937~0 (Mey 
5, 1989). The proposed rule also 
referenced OOE's demonstration of dry 
storage in sealed storage cas'ks (SSC) 
which it described as "an above-ground, 
steel-lined, reinforced concrete cylinder 
or cask." Id. Further, It cited experience 
gained from spent fuel storage "in 
stainless steel canisters stored inside 
concrete modules at the H.B. Robinson 
2 site • • • " Id. If the Commission 
had Intended to limit subpart K to metal 
casks, it would not have included date 
from other dry storage technologies in 
the record supporting its action. 

Although the Commission has not 
previously approved concrete storage 
systems (or casks) under subpart L, it 
expressly noted such systems might be 
approved (and thereby included in 
subpart IC) in the future. In particular, 
the Commission gave the following 
explanation for not approving certain 
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concrete module designs in the final 
subpart K rule: 

A major roason that these spent fuel storage 
systems (e.g., NUHOMS; Modular Vault Dry 
Store), which ere being considered by the 
Commission for use tinder e general liamse, 
ere not being approved at thi1 time is that 
they have componentll that 818 dependent on 
site-specific parameters and, thus, requim 
site-specific approvals. 55 FR 29181 Ouly 18, 
1990). 

Moreover, the NPRM included the 
statement that "(t)be Commission bas 
evaluated and approved, in specific 
licenses issued under 10 CFR part 72, 
other types of dry storage modules (and 
t)hese methods may be approved in the 
future for use under a general license.'' 
54 FR 19382. It also noted that 
"(s)torage casks certified in the future 
will be routinely added to the listing in 
§ 72.214 through rulemeking 
procedures." 54 FR 19380. . 

These statements collectively show 
the Commission specifically envisioned 
!he possibility of future rulemaking (te., 
the procedure NRC is now using) to add 
concrete storage systems to the list of 
approved spent fuel storage casks in 
subpart ic. Consequently, concrete 
storage systems can be "casks approved 
under the provisions of this part" for 
purposes ofpa..-t 72, subpart Kif, for 
example, they are not dependent on 
site-specific parameters and therefore do 
not require site-specific approvals and if 
they conform to the approval conditions 
of subpart L. 

Finally, it is noteworthy that the 
Commission adopted subparts K and L 
for the express purpose of implementing 
certain interim storage provisions of the 

. Nuclear Waste Policy Act of 1982 that, 
significantly, are not limited to metal 
casks. 54 FR 19379 (May 5, 1989). In 
particular, the Act authorized the 
Commission to approve by rule "one or 
more (storage) technologies" for use at 
reactor sites. (Sec."218(a) (42 U.S.C. 
10198(a)). The Act also directed the 
Commission to establish procedures for 
the licensing of "any technology" 
approved by the Commission under 
sec.1ion 218. (Sec. 133 (42 U.S.C. 
§ 10153)). Therefore, because the Act's 
provisions are not limited only to metal 
storage ceslc designs, it would be 
inconsistent with the Commission's 
purpose to limit the application of 
subparts K and L to such designs. 

42. Comment. One commenter 
requested the proceeding be stopped 
until the NRC-revises all regulatory 
requirements pertaining to the storage of 
high-level waste and spent fuel to 
require testing procedures which 
include testing to destruction. .. 

Response. The NRC does not require 
testing to destruction or other tests if we 

have confidence in the analyses which 
are done or if the design relies on 
nationally recognized codes and 
standards. Testing to destruction is an 
option that can be used to confirm 
design adequacy. However, destructive 
tests of an entire cask ere not necessary 
to evaluate a design when other non­
destructive tests or destructive testing of 
the componeuts will provide the 
necessary information to evaluate Ii 
design. · 

43. Comment. Some commenters 
expressed concerns that fuel handling 
could be under 1888 than ideal · · 
conditions and that storage could be 
under harsh environmental conditions. 
Sites where the VSC-24 cask is 
proposed for use would experience low 
winter temperatures, freeze-thaw cycles, 
high humidity, and marine conditions. 
Concern was also expressed that harsh 
environmental conditions and damage 
to the MSB protective coating will 
degrade the containers as a result of 
corrosion, embrittlement, cracks, fatigue 
and other aging effects which would 
affect the ability of the caslc to survive 
over extended periods. 

Response. Handling of fuel and 
loading of the cask is performed under 
well controlled conditions in the 
reactor's fuel handling building using 
written procedures developed in 
accordance with the reactor operating 
license. The VSC-24 system hes been 
evaluated for the possible effects of 
harsh environmental conditions and the 
MSB hes been evaluated for the possible 
effects of corrosion due to humid and 
marine environmental conditions. As e 
result of the corrosion analysis of the 
MSB, the NRC found the design 
acceptable with the. consideration of 
localized corrosion mechanisms (i.e., 
pitting, stress corrosion craclcing, . 
crevice corrosion and galvanic 
corrosion) as well as general corrosion. 
Localized corrosive attack on the MSB 
surfaces is minimized by choice of 
materials and design features such as 
the ceramic tiles between the VCC liner 
and the bottom surface of the MSB. 
Furthermore, the NRC allows no credit 
for the attributes of the paint. 

Aging issues attributed to fatigue for 
the MSB were evaluated according to 
the ASME B&PV Code, Section rn, end 
it met acceptable standards. 

Temperature extremes, suc.h es freeze­
thaw cycles which exist in the Great 
Lakes region, were considered in the 
evaluation of the VSC-24 cask. 
According lo·the conditions for cask 
use, the user of the VSC-24 system· will 
perfomnlte-specific analyses to verify 
thot the temperature conditions 
assumed In the analysis bound the 
conditions existing at the site. 
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The possibility of MTC and MSB 
cracks was addressed as a part of ferritic 
material considerations. Based on 
guidance provided in ~SI N14.6 and· 
NUREG CR-1815 the NRC established 
test and operating limits for the MTC 
and the MSB to preclude the possibility 
of brittle fracture. 

Finally, the VCC is designed and 
fabricated to American Concrete 
Institute Code requirements which 
con·sider durability under extreme 
conditions for extended periods. The 
cask is also subject to annual visual 
surface inspections.for chipping, 
spelling, or other surface defects. Any 
surface defects found can be easily 
corrected. The. fluence of the neutron 
flux within the spent fuel is five orders 
o(magnitude less than th!! fluence 
encountered within an operating . 
reactor, and therefore embrittlement of· 
the MSB is not of concern. 

44. Comment. A commenter asked 
how the NRC will correct the problem 
when something goes wrong with the 
VSC-24 cask. In the event of a tipover 
or drop of-a loaded VCC, the commenter 
believes the licensee should be required 
to report the Incident to the NRC within 
4 hours and the NRC, rather than the 
licensee, should determine whether the 
MSB and/or the VCC should be reloaded 
for spent fuel storage. 

Response. The licensee·is responsible 
for correcting problems when they 
occur. The NRC is responsible for 
ensuring that the licensee takes 
appropriate corrective action. These 
rules reflect existing regulatory practice 
and procedure. The regulations and 
Certificate of Compliance identify 
specific events and conditions where 
the licensee would have to notify the 
NRC. 

In accordance with 10 CFR 72.216(a) 
the licensee is required to report cases 
involving any defect es a result of a 
·tipover or a drop to the NRC within 4 
hours. The licensee would also have to 
inspect and evaluate the MSB after any 
tipover or drop of 18 inches or higher. 
Based on that evaluation, the licensee, 
not the NRC, would be responsible for 
determining continuec;l use .of that cask. 
NRC's responsibility is to monitor and 
oversee the licensee's activities. NRC 
has, however, the authority t9 order the 
licensee to cease use of a cask, if that 
were determined to be necessary. 
. 45. Comment. One commenter stated 
that the double seal welds at the top of 
the MSB do not comply with the ASME 
Code, Section m, Subsection NC. 

Response. The double seal welds at 
the top of the MSB meet all of the ASME 
requirements except the volumetric 
inspection requirement. This inspection 
is not possible due to the presence of 
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the radioactive fuel loaded into the 
MSB. However, an additional margin of 
safety is provided because: (1) The 
welded joint is a double weld; (2) the 
weld joint has been analyzed according 
to ASME Section m criteria for all load 
conditions including accidental drop; 
(3) the pressure inside the canister 
during normal storage operations is 
approximately atmospheric, resulting in 
very low stress intensities; and (4) the 
confinement integrity is established by 
ASME code test procedures, which · 
include dye penetrant tesUng of the root 
and cover welds of both the inner and 
outer welds. In addition, the NRC is 
requiring testing for helium leeks prior 
to the placing of the MSB in storage. 

46. Comment. A number of 
commenters questioned the lack of . 
transportability of casks and the 
apparent noncompliance with the 
requirement of 10 CFR 72.236(m). . 
Several commenters expressed concern 
that the VSC--24 cask is not compatible 
with transportation requirements. 
Several commenters questioned how the 
spent fuel will be transported to a 
Federal Repository and what will be the 
additional handling cost. 

Response. These casks are currently 
approved for storage of spent fuel, not 
off-site transportation .. Therefore, there 
is no need.for the VSC--24 cask to be · 
compatible \Vith transportation 

· .requirements. These cask~ are only . 
nioved between the fuel handling 
building and the storage pad at the site 
where the fuel will be stored. Although 
10 CFR 72.236(m) states, "To the extent 
practicable in the design of storage 
casks, consideration should be given to 
compatibility with removal of the stored 
spent fuel from a reactor site, 
transportation, and ultimate disposition 
by the Department of Energy," there is . 
no requirement that the storage cask 
itself be.transportable off site. If the cask 
vendor wants to have its cask used for 
the transportation of spent fuel, it would· 
have to obtain e transportation 
Certificate of Compliance issued by the 
NRC under 10 CFR part 71. . 

failures" end the language which the 
NRC uses in Table t-1, Characteristics 
of Spent Fuel to be Stored in the VSC-
24 System, referring to Fuel Cladding es: 
"ZircaJoy clad fuel with no known or 
suspected gross cladding failures." 

Response. The NRC agrees that there 
is an inconsistency. Acceptability is 
based on zirceloy clad fuel with no 
known or suspected gross cladding 
failures. Section 1.2.1 of the Certificate 
of Compliance has been revised to 
"specify no known or suspected gross 
cladding failures." The intent of this 
specification is to rely on the cladding 
to safely confine the U~ fuel material 
within the rods to preclude operational 
safety problems during its removal from 
storage. Fuel cladding with pin hole 
leaks is still capable of confining the 
fuel and therefore is acceptable for 
storage. In addition the.inert atmosphere 
and fuel clad initial temperatures 
provide assurance that the cladding will 
be protected during storage against 
degradation that leads to gross rupture. 

48. Comment. Commenters stated that 
there is no evidence that PSN 
considered ·the effects of worst case 
tolerance combinations in the structural 
analysis. 

Response. There are severalgeneric 
areas where improper tolerance 
combinations· c1;mld jeopardize the 
structural integrity of a design. These 
areas ere: 

(1) Over-tolerance of weight which 
could result in unallowable stress levels 
for some-components; 

(2) Improper tolerances for dynamic 
perts such as in machinery which could 
-result in interference and failure; 

(3) Improper tolerance for fuel 
positioning in the basket; 

(4) Improper tolerances of perts of an 
assembly which could lead to induced 
stresses from an interference fit or the 
converse situation, i.e., loose tolerances 
which could lead to an ill-defined load 
path; and 

(5) Improper tolerances which might 
cause a heat conduction path to exist or 
not exist. 

The NRC has reviewed and verified 
that tolerances specified in the 
application would prohibit a weight 
which is above the load used in the 
calculation package. The NRC also 
reviewed specified .dimensioning, 
which, when followed as requintd, will 
prohibit interference.and failure of 

The mechanism for transporting the 
spent fuel from a reactor site to a 
Federal Reposit.ory is unknown at this 
time. However, it could be by truck, rail, 
barge, or some.combination. Al&o, the 
handling costs are unknown since OOE 
comp_atibility requirements ere not 
known and regulatory requirements ·at 
the time of transfer could be different. 

47, Comment. One commenter , 
pointed out the NRC indicates that the 
analyses presented in the SAR ere 
"based on non-consolidated, zircafoy­
clad fuel with µo cladding failures." 
Please clarify whether there exists an 
inconsistency between "no cladqing 

. . dynamic perts such as machinery or fuel 
positioning in the basket. The NRC 
reviewed the vendor's calculations to 
assure that the loads which were 
analyzed end heat conduction paths 

· account for.the range of tolerances. For 
these reasons, the NRC has concluded 
that tolerance combinations are · 
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adequately addressed for the vendor's 
structural and thermal analysis. 

49. Comment. A commenter indicated 
that the VS~24 was exempted from 
established cladding temperature 
criteria for short tenn normal condition 
events, in which the maximum fuel 
cladding temperature limit is exceeded 
by as much as 170 "F. 

Response. The VSC--24 has not been 
exempted from a short term temperature 
limit for fuel cladding. In comparing the 
short-term and long-term thennal 
hydraulic evaluation shown in Table 
4.1-1 of the SAR, the short-term 
temperature will exceed the long-term 
temperature by as much as 170 "F. This 
higher temperature, however, is 
acceptable during the short-term while 
the fuel is dried prior to filling the MSB 
with an inert gas (helium), weld sealing 
the MSB, and final placement of the 
MSB in the cask for interim storage. The 
NRC conservatively assumed that air 
was present during the drain-do>A'Il and 
dry-out periods and calculated the 
oxidation rate. The maximum length of 
fuel oxidation for defective fuel was 
determined. Tho cladding strain was 
estimated to be less than 1 percent. 
Therefore no defect extension or fuel 
powdering is anticipated. The short 
term increased temperature is desirable 
to ensure removal of moisture. 
Following dry-out and helium 
introduction, the temperature will drop 
below the long term limit. 

50. Comment. Some of the 
commenters indicated that the SER for 
the VSC--24 cask allows k.,,r of 0.98 and 
that this deviates from the normally 
accepted limit of 0.95 specified in NRC 
Regulatory Guide 1.13, Proposed 
Revision 2, "Spent Fuel Storage Facility 
Design Basis." The commenter 
indicated that NRC should allow other 
vendors to modify their cask to k.:rr of 
0.98. One commenter expressed i;oncern 
that the benchmark experiments that 
were cited in the analysis dated to the 
1970's and because of their age were 
considered Inappropriate for use, and 
commented that there was a difference 
in the geometry between the benchmark 
calculations and the VSC-24. 

Response. The keir of 0.95 is guidance 
and is thus, not a requirement. As such, 
a licensee has flexibility and may 
propose an alternative limit. Based upon 
NRC review, NRC accepted the 
licensee's proposed use of a ketr of 0.98 
for the accident case of misloading the 
MSB with all fresh fuel of maximum 
enrichment and optimum moderation 
conditions. This accident condition 
borders on the inaedible since it 
requires a mutually exclusive condition: 
that is, 24 unirradiated fuel assemblies 
that have heat generation rates sufficient 
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to produce anough boiling for optimum 
moderation. Therefore, NRC would 
accept a ketr of 0.98 for any cask · 
generically for this accident case, but e 
KefT of 0.95 would apply otherwise. The 
conditions of nuclear criticality, end the 
experiments that provide that 
information can be and have been 
measured with a high degree of 
accuracy, since the 1940'&, The age of 
the data is not significant. It is desirable 
that the· benchmark experiments 
represent the system under evaluation 
as closely as possible. The features or 
parameters that are important to this 
purpose are the fuel composition and 
enrichment, the geometry of the fuel 
assembly, i.e., rod diameter and pitch, 
clodding type, end any neutron 
absorbers in the vicinity of the fuel pins. 
These parameters must be properly 
considered in the processing of nudeer 
cross sections used in criticality 
analysis so that the benchmark 
experiments are used to determine a 
method bias, or systematic error that 
may result from the particular set of 
nuclear cross section data that are used, 
or from the methods used to process the 
cross section date. Once method bias is 
detennined for the particular fuel 
parameters, the calculations are quite 
insensitive to the macroscopic geometry 
of the system. 

Therefore, it is not necessary that the 
gross or macroscopic geometry of the 
benchmark experiments be similar to 
the VSC design BS long as the method 
bias hes been determined for the 
appropriate fuel parameters. The B&W 
critical experiments have been widely 
used for this purpose since they were 
performed using light water reactor fuel 
assemblies similar to those used in 
many light water reactors .. 

51. Comment. One commenter 
indicated that the Certificate of 
Compliance for the VSC-24 cask is 
unnecessarily restrictive in requiring 
that the MSB contain 2850 ppm boron 
solution while it is being loaded. This 

. concentration of boron would keep Kerr 
less then 0.95 even if ell 24 storage 
spaces in the MSB were loaded with 
fuel assemblies which average 4.2 
weight percent (wt.%) Uns, Some 
nuclear power plants do not have 4.2 
wt.% Uns fuel on site. 'IJierefore, there 
is no possibility of fuel containing that 
concentration of U235 being loaded in e 
MSB. The commenter recommended 
that the Certificate of Compliance 
requirement for boron concentration in 
the MSB cavity waler be changed to 
allow other concentrations to be used 
such that the boron concentration used· 
would maintain kc.r less than 0.95 evlln 
if fuel assemblies containing the highest 

wt.% U235 in the spent fuel pool were 
placed in the MSB. . .. 

Response. The NRC agrees that the 
boron specification in the Certificate of 
Compliance for the VSC-24 cask µ1ay be 
restrictive. The boron specification is 
consistent with the maximum allowable 
uranium enrichment (4.2 wt.%), based 
on the criticality analysis presented in 
the SAR. The Certificate of Compliance. 
specification"for boron concentration in 
water is e boumUng condition which 
was chosen to limitrelience on 
administrative controls to determine the 
proper required boron concentration· for 
each cask loading. A method like that · 
proposed by the commenter, to _ 
determine the boron concentration 
required, based on the maximuf? initial 
U2:i,, enrichment of fuel at each reactor 
site, could be considered as a future 
amendment to the Certificate of 
Compliance. 

52. Comment. Some commenter& 
suggested that the NRC should .consider 
limiting the cask storage time end 
expressed concern that cask storage 
could become permanent if the DOE 
might not accept fuel es they are 
required to do. Commenters also noted 
that the NRC requirement that cask 
viability be evaluated for "at least" 20 
years, does not, in itself, guarantee 
safety in the apparently likely event-the 
casks remain years or decades beyond 
the original intended duration. 

Response. By approval of the 
Certificate of Compliance~ the NRC has 
limited the cask storage time to 20 years. 
After the 20-year period, the certificate 
can be renewed, with each renewal 
period not to exceed 20 years, upon 
demonstration of continued protection 
of the public health end safety 'and the 
environment. In the event that safe 
storage of spent fuel in a particular cask 
cannot be demonstrated beyond 20 
years, en alternate means of storage will 
be required. Finally, DOE is required by 
the Nuclear Waste Policy Act of 1982 to 
accept spent fuel for ultimate disposal. 
As one commenter noted, DOE is 
proposing a new strategy in which 
Congress would authorize it to select a 
site in time to receive spent fuel for 
interim storage by 1998. 

53. Comment. Commenters indicatea 
that PSN made an error in calculating 
the dose rate at the gap between the 
MSB end MTC. PSN bed 440 mrem/hr 
compared to NRC's calculated 4140 
mrem/hr. Why weren't these 
discrepancies resolved? How would 
welders be protected? 

Response, PSN did not make an error 
in their calculation. Rather, they made 
an error when transcribing a calculated 
value to an SAR. table. This discmpancy 
is identified and resolved in the SER (pg 
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6-12); With respect to protection of 
welders, the operating procedures and 
radietion··protection pr08J'lim of the· 

· licensee will include pJ'11C8utions so that 
the exposure of personnel working with 
the system inside the fuel heridling 
building will be maintained within the 
dose limits of 10 CFR pert 20. 

· 54. · Comment. Commenters stated that 
the reported dose of 130 mrem/hr for 
the VSG-24 cask sides is still 6 times 
higher then the stated limit/ 
specification of 20 mrem/br. 

flesponse. The limit of 20 mrem/br 
stet.eel fu sectiQn 1.2.4 of the Certificate 
qf Compliance applies to the sides of the 
VCC, at the pad. The 130 mrem/hr-value 
quoted in the comment refers to the 
maximum dose rate et the sides of the 
MTC when loaded with the MSB, inside 
the fuel handling building. Because the 
MSB hes not. been .loaded into the VCC 
cask at this point, it is not subject to the 
20 mrem/hr specification. · 

55. Comment. Commenters believed 
that PSN made several mistakes in 
calculating how much radiation might 
come off the surface of the VSC-24 cask. 
Because. the VSC-24.cask hes never 
· been built, it is fair io say. that no one 
bas a,ny definite idea of what the .actual 
dose rates will be. In addition, some 
commeriters noted U1et conclusions drawn from testing 8 prototype are of 
·dubious import "when dealing with the 

· effects ofrediation." . . .. 
· Response. As stated in section 6.3 of 

the SER, a number oferrors were . 
discovered in the v1,mdor's shielding 
analysis. An adequate explanation for 
these· errors was offered by the vendor .. 
However, the NRC made independent 
confirmatory calculations to.estimate 
the dose levels associated with the · 
VS~24 system. Thevendor's shielding· 
design and expected dose rates along 
the surface of the VCC were determined 
·to be acceptable based on a comparison 
with the independent NRC calculations. 
NRC agrees with the commenter that the 
actual dose rates from specific fuel · 
.loaded into the cask-cannot be exactly 
determined a priori. However, dose . 

. calculations ~ readily predict · 
expe~ed dose rates for the .VSC-24 cask 
with sufficient accuracy to assure that 

-NRC:: limits will not be exceeded. In 
· addition, these-calculations tend to be 
conservative and tend to overestimate 
actual dose rates that would be 
. exp.erlenced during actual operations. 
~oti:>type testing was not used in 
evaluetiQn of the adequacy of the shield 

· design for the VSC-24 cask. Finally, the · 
licensee will conduct surveys to ensure 
compliance with regulatory . . 
requirements end the- Certificate of 

. Cq'1iplience .. · . . . ' . . . 
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56. Comment. Commenter& believed 
that PSN benchrnerldng of shielding 
codes against measured dose rates for 
the VSC-24 cask was grossly in error. 
Further, PSN did not benchmark the 
SICYSHINE-11 calculation method. The 
NRC calculated direct end air-scattered 
dose rates, et various distences from the 
cask, which were meny times higher 
then the PSN calculated dose rates. 

Response. PSN's benchmarking of the 
ANISN end QAD computer codes for 
dose rate calculations wes found by the 
NRC to be incomplete because it did not 
address differences in dose rates 
calculated by the ANISN end QAD 
co~puter·codes. The NRC conducted 
independent· confirmatory calculations 
to estimate the dose levels associated 
with the VSC-24 cask system for 
comparison with the vendor's 
calculations. Based on that comparison, 
the NRC concluded the design provided 
acceptable shielding. 

Although PSN did not benchmark the 
SICYSHINE-11 calculation method, they 
used that method to calculate site 
boundary dose rates. Based on review of 
their calculations end independent NRC 
calculations, the NRC concluded that 
PSN had not calculated conservative 
neutron and gamma dose rates at the 
site boundary. However, even with the 
NRC's more conservatively calculated 
site boundary dose rates, the NRC 
concluded that general licensees using 
the VSC-24" cask will meet ell 
applicable regulatory requirements; -

In addition, the NRC also requires any 
VSC-24 user to measure the external· 
cask surface dose rates to ensure the 
cask has been properly loaded and 
radiation monitoring to ensure 
compliance with regulatory 
requirements. 

57. Comment. A number of 
commenters requested a public hearing 
on this rulemaking. Approximately half 
of the commenters requested that a full 
public hearing be held at each reactor 
facility site prior to the use of dry cask 
storage at·that site. 

Response. Consistent with the 
applicable procedure, the NRC.does.not 
intend to hold formal public hearings on 
the VSC-24 cask rule or separate 
hearings at each reactor site prior to use 
of the dry cask technology approved by 
the Commission in this rulemaldng. 
Rulemaking procedures, used by the 
NRC for generic approval of the VSC-24 
cask, including the underlyhig staff · 

. technical reviews and. the- opportunity 
for public input, ere more then adequate 
to obtain public input and a511ure · 
protection of the public health, safety 
and the environment. Further, in this 
rulemaking, NRC has taken extra steps · 

to elicit and fully consider public 
comments on the VSC-24 technology. 

Section 133 of the Nuclear Waste 
Policy Act of 1982 authorizes NRC to 
approve spent fuel storage technologies 
by rulemaking. When it adopted the 
generic process in 1990 for review and 
approval of dry cask storage 
technologies, the Commission stated 
that "casks • • • (ere to) be approved 
by rulemaldng end any safety issues that 
ere connected with the casks ere 
properly addressed in that rulemaking 

. rather than in e hearing procedure." 55 
FR 29181 (July 18, 1990). Rulemaldng 
under NRC rules of practice, described 
in 10 CFR 2.804 and 2.805, provides full 
opportunity for .expression of rublic 
views, but does not use forma hearings 
of the type requested by commenters. 

In this proceeding, rulemaking clearly 
provided adequate avenues for members 
of the public to provide their views 
regarding NRC's proposed approval of 
the VSC-24 cask, including the 
opportunity to participate through the 
submission of statements, information, 
data, opinions end arguments. In this 
connection, the NRC staff prepared for 
public examination two separafe, 
technical evaluations for the VSC-24 
dry cask system, each time maldng 
detailed, documented findings of 
compliance with NRC safety, security 
and environmental requirements. The 
stafrs first evaluation, prepared in 
March 1991, reviewe~ and approved the 
VSC-24 for reference in a site-specific 
application for an independent spent 
fuel storage installation. In May 1992, 
the NRC staff reviewed. the VSC-24, end 
approved the design for purposes of 
initiating this rulemaldng to grant a 
generic approval of the d11sign. In 
addition, the staff conducted a third 
review in response to the public · 
comments on the VSC-24 in this 
rulemaking, again finding compliance 
with NRC requirements es set forth in 
this notice of final rule and response to 
comments. · 

In addition to reviewing 
systematically and in depth the 
technical issues important to protecting 
public health, safety and .the 
environment, the NRC has taken extra 
steps to obtain and fully consider public 
views on the VSC-24 technology, end 
has made every effort to respond to .. 
public concerns and questions about the 
VSC-24 cask's complience with NRC 
safety, security·and environmental 
requirements. •The initial public 
comment period opened on June 26, 
1992, and closed on September 9,.1992. 
In addition, NRC received a number of 
comments after the close of that period, 
ell of which were fully c.onsidered. 
Subsequently, NRC extended the period 
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for submission· of public comments until 
February 22, .1993. Thus, the public 
comment penod for this rule has 
effectively been almost nine months. In. 
addition, the NRC staff made every 
effort to consider comments received 
after February 22, 1993. Further, the 
staff proposed end participated in a 
public meeting near one of the nuclear 
plants proposing to·use the VSC-24 cask 
(i.e., Palisades), with the Attorney 
General of the State of Michigan, to 
provide further opportunity for public 
input on the safety, security and 
environmental compliance issues in this 
rulemaking. NRC also participated in an 
earlier meeting of the Van Buren County 
CommiBBion near the plant site. 

Under these circumstances, formal 
hearings would not appreciably add to 
NRC's efforts to ensure adequate 
protection of public health, safety end 
the environment, and are unnecessary to 
NRC's full understanding and 
consideration of public views on the 
VSC-24 cask. 

58. Comment. Commenters believed 
that a full democratic process is needed 
in this decision. 

Response. Because this rulemaking 
was conducted pursuant to the 
procedures for approving dry storage 
casks for use under a general license, as 
required by Congress in the Nuclear 
·waste Policy Act of 1982, and pursuant 
to the public notice and comment 
procedures of the Administrative 
Procedures Act, the resulting final rule 
approving the VSC-24 cask is the 
product of a process prescribed by law. 

59. Comment. One commenter stated 
that the gap between the MSB and the 
MTC is given as 0.5 inch in WEP-
109.001.4 end as 1.0 inch in Figure 5-
5 ofWEP-109.w13. This commenter 
also stated that the dose rate was not 
clear. 

Response. The difference in the 
referenced gap size is e consequence of 
changes made as e result of earlier 
reviews. The final design was based on 
the 0.5 inch gap es indicated in WEP-
109.001.4. The calculation of WEP-
009.0013, which uses e 1.0 inch gap, is 
therefore conservative for shielding 
calculations. Because the gamma dose is 
more then 30 times that due to neutrons, 
any small decrease in the neutron dose 
rate, due to a smaller gap, would not 
significantly change the calculated 
neutron and gamma dose rates used to 
esseBB occupational exposure. In 
addition, these calculations 
conservatively neglect the shielding ring 
which would further reduce dose rate. 

60. Comment. Commenters expressed 
concern that VSC-24 casks were being 
built et the Palisades Nuclear Plant 
before approval or certification. 
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Response. The NRC granted Pacific 
SieITa Nuclear Associates' request for an 
exemption to fabricate a limited number 
of the casks before issuance of the 
Certificate of Compliance under its NRC 
approved quality assurance program, 
.and at its financial risk. The NRC's 
finding, based on the SAR for the VSC-
24 cask and the NRC's SER, concluded 
that beginning fabrication prior to the 
issuance of the Certificate of 
Compliance wouldjose no undue risk 
to public health an safety. Use of these 
casks is dependent on satisfactory 
completion ofNRC's certification 
process. 

61. Comment. Some commenters 
requested that the NRC prepare an 
environmental impact otatement (EIS) 
and update the Generic EIS for the 
handling and storage of spent fuel. The 
EIS should be submitted to the 
Environmental Protection Agency (EPA) 
and to the State of Michigan. Some 
commenter& also requested that action 
on this rule be delayed until the 
Wisconsin Environmental Impact 
Statement is complete. 

Response. The potential 
environmental impacts of.utilities using 
the VSC-24 cask (or any of the other 
spent fuel casks approved by NRC (10 
CFR 72.214)) have been fuJly considered 
and are documented in a published 
Environmental Assessment (EA) 
covering this rulemalcing. Further, as 
described below, the EA indicates that 
use of the casks would not have 
significant environmental impacts. 
Specifically, the EA notes the 30-plus 
years of experience with dry storage of 
spent fuel, identifies the previous 
extensive NRC analyses and findings 
that the environmental impacts of dry 
storage are small, and succinctly 
describes what impacts there are, 
including the non-radiological impacts 
of cask fabrication (i.e., the impacts 
associated with the relatively small 
amounts of stool, concrete and plastic 
used in the casks are expected to be 
insignificant), the radiological impacts 
of cask operations (i.e., the incremental 
offsite doses are expected to be a small 
fraction of and well within the 25 
mrem/yr limits in NRC regulations), the 
potential impacts of a possible dry cask 
accident (i.e., the impacts are expected 
to be no greater than the impacts of an 
accident involving the spent fuel storage 
basin), and the potential impacts due to 
possible sabotage (i.e., the offsite dose is 
calculated to be about one rem). All of 
the NRC analyses collectively yield the 
singular conclusion that the 
environmental impacts and risks are 
expected to be extremely small. 

The absence of significant 
environmental impacts from dry cask 

storage at a reactor site is also the · 
conclusion of other NRC EA's for 
previously approved dry casks analyzed 
in.earlier rulemalcings addressing part 
72, and in the Commission's Waste 
Confidence decisions in 1984 (August 
31, 1984; 49 FR 34658) and 1989 · ·. 
(September 29, 1989; 54 FR 39765). In 
the·1984 Waste Confidence decision, the 
Commission concluded there was 
reasonable assurance spent fuel can be 
safely stored at reactor sites without 
significant environmental impacts, for at 
least 30 years beyond expiration of NRG 
reactor operating licenses. The 1989 
Waste Confidence decision review 
reaffirmed prior Commission 
conclusions on the absence of 
sig~ificant environment!ll impacts. 

Thus, given the Commission's specific 
consideration of tho environmental 
impacts of dry storage summarized 
above; and given the absence of any new 
information casting doubt on the 
conclusion that such impacts are 
expected to be extremely small and not 
environmentally significant, no 
meaningful environmental insights are 
likely to be gained from further 
preparation of either an EIS or an 
updated GEIS for the dry storage 
metho~ology. 

The EA covering the proposed rule, as 
well as the finding of no significant 
impact (FONSI) prepared and published 
for this rulemaking, fully comply with 
the NRC environmental regulations in 
10 CFR part 51. Moreover, since the 
Commission's environmental 
regulations in part 51 implement NEPA 
and give proper consideration to the 
guidelines of CEQ, they assure that the 
EA and the FONS! conform to NEPA 
procedural requirements, and that 
further analyses are therefore not legally 
required. 

In connection with the EA and 
FONSI, it bears emphasizing that 10 
CFR part 72, subpart K already . . 
authorizes dry cask i;torage and already 
approves dry casks for use by utilities to 
store spent fuel at reactor sites. See 10 
CFR 72.214 for a listing of information 
on Cesk Certificate Nos. 1000 through 
1003. The present rulemaking is 
accordingly for the limited purpose of 
adding one more cask to the list of casks 
already approved by NRC. Furthermore, 
the cask, to be added to the NRC list by 
this rulemaking will comply with all 
applicable·NRC safety requirements. 

Finally, this rulemaldng applies to 
cask use by any power reactor licensee 
within the United States. Therefore, It is 
not dependent on any one individual 
State's actions"including preparation of 
a separate EIS by any State. Further, 
nothing in this rulemaking would 
oreclude any State from implementing 
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its environmental statutes and 
regulations as may otherwise be 
permitted by law. 

62. Comment. Commenter& believed 
that a cost/benefit analysis should be 
prepared. One commenter proposed a 
cost comparison formula which would 
estimate costs· associated with dry cask 
storage over the next 1000 years. 

Response. A regulatory analysis, 
which considers both benefits and 
impacts of adding the VSC-24 cask to 
the list of NRG-approved casks under 10 
CFR part 72, subpart K, was prepared in 
support of this rulomaking action. It was 
included as a part of the notice of 
proposed rulemaking and is also 
included in this final rulemaking notice. 
This regulatory analysis reflects the 
limited economic scope of this 
rulemaking. The 1000 year cost 
comparison identified above assumes 
100()...year interim storage at Palisades; 
an assumption the NRC is not ·proposing· 
or adopting in this rulemaking. The 
NRG Waste Confidence decisions 
concluded there is reasonable assurance 
the Federal government will begin 
receiving spent fuel for disposal by 
2025. Thus, the likelihood of 1000-yeer 
interim storage at Palisades is extremely 
small. · 

63. Comment. One commenter wanted 
letter reports to the NRC distributed to 
local and state·govemment authorities 
and locallibraries in the vicinity of 
facilities using the VSC-24 cask. 

Response.· The NRG interprets this 
comment as applying to letter reports 

· required by the Certificate of 
Compliance. Letter reports sent to the 
NRC are routinely placed in the Public 
Document Room and Local Public 
Document Rooms near each facility. 
Local Public Document Rooms are 
located in public, university, and 
special libraries. A directory of Local 

. Public Document Rooms is publish!td by 
. the NRC as NUREG BR-88, The NRC · 
would·respond.to State requests for 
copies of such reports through NRC's 
State Relations Program. 

64. Comment. Commenter& indicated 
that operating procedures, evaluation 
reports, and training programs should 
be submitted to the NRC, state and local 
government authorities, and placed in 
local libraries near such facilities. 

Response. These documents expand 
on generically approved procedures in 

. the SAR. Certificate of Compliance, or 
in the case of the boron determination, 
on n_g_tional stlindards. In accordance 
with the NRC requirements, licensees 
are .. not required lo submit this 
information to the NRC or other 
government authorities. Rather, this. 
information is evaluated by the licensee 
and is·available for inspection by the 
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NRC. The NRC's inspection program 
includes requirements to inspect these 
procedures. 

65. Comment. Commenters stated that 
the VSC-24 is not e cask. The designer 
called it e cask system. 

Response. The NRC considers it to be 
e cask. It is celled e cask system because 
it consists of several components. 

66. Comment. Commenter& believe 
that there is poor management et 
Consumers Power Company. NRC 
Information Notice 91-56 says they still 
have a provisional license aft.er 20 years. 
Consumers Power Company had serious 
quality control violations, below average 
operating capacity, and faulty 
construction et Midland. 

Response. Although this comment is 
not directly related to this· rulemaldng, 
which is to provide generic approval of 
the VSC-24 cask design that is not 
dependent on site specific conside.ration 
for any one licenaee, NRC notes that its 
Systematic Assessment of Licensee 
Performance (SALP) program is an 
integrated staff effort to collect available 
observations and data on a periodic 
basis and to evaluate licensee 
performance, including Consumers 
Power, on the basis of this information. 
The most recent SALP report for 
Palisades, covering the period January 1, 
1991 through March 31, 1992, states in 
summary, "Overall performance at the 
Palisades Nuclear Power Plant was 
characterized by generally steady or 
improving results and showed a 
conservative and safe operating 
philosophy. The overall degree of 
management attention and effectiveness 
was acceptable in all areas." Finally, the 
Palisades Nuclear Plant was granted a 
full term operating license on February 
21, 1991. . 

The SALP report for the preceding 
period from September 1, 1989 through 
December 31, 1990 provided similar 
conclusions and stated, "the degree of 
managemerit attention and effectiveness 
ranged from commendable in some 
areas to needing attention in others. 
Overall, the conduct of activjties was 
appropriately directed to assurance of 
safety. Management appeared proactive 
and effective in clemonstrating a 
conservative operating philosophy end 
establishing high standards of 
performance in operations, 
maintenance/surveillance, and 
security." 

67. Comment. One commenter 
believed that the Certificate of 
Compliance should list all NRC 
regulations controlling the use of the 
VSC-24 cask·for the storage ofspent 
fuel. 
. Response. The Certificate of 
Compliance contains a general reference 

to the provisions of 10 CFR part 72, 
which includes In subpart K, the 
regulations relevant to the storage of 
spent fuel under a general license. A 
specific reference to each regulation 
section Is, therefore, unnecessary. 

68. Comment. One commenter was 
favorable to the VSC-24 cask stating 
that it was cost-effective, made in the 
U.S.A., additional shielding could be 
added at low cost if required, the 
welded closure requires no monitoring, . 
and risk is minimized by weld sealing 
the MSB in the reactor fuel handling 
building. Another commenter noted that 
this rulemaldng is a positive action 
which should decrease cost and 
increase the safety of storing fuel. 
Another commenter noted the Palisades 
spent fuel pool is closer to Lake 
Michigan than the cask pad, both In 
terms of distance and elevation. The 
storage of spent fuel in a pool requires 
active systems for shielding, cooling and 
reactivity control. The VSC is passive, 
requiring no pumps, valves, or heat 
exchangers. 

Response. None required. 
69. Comment. Commenters believed 

that it is not acceptable to increase the 
number of approved cask designs. The 
goal must be the function of the cask 
itself to contain radioactivity In high 
concentrations and prevent it from 
dispersing into the biosphere as well es 
to shield workers and others from 
radiation exposure. Some suggested that 
alternative actions to dry cask storage 
should be considered. 

Response. The NRC, in implementing 
the Nuclear Waste Policy Act of 1982, 
has an obligation to approve the use of 
casks for the storage of spent fuel, 
provided these casks meet applicable. 
regulatory requirements. The NRC 
agrees with the commenter that these 
casks should contain radioactivity and 
protect workers, the public, and the 
environment. The previous rulemaldng 
of 1990 (55 FR 29181) found that spent 
fuel stored in dry storage casks designed 
to meet the NRC regulatory 
requirements can contain radioactivity 
safely. This rulemaking adds one cask 
design, which meets.the safety 
requirements previously developed. The 
previous responses to comments, as 
well as the detailed safety and 
environmental analyses underlying this 
rulemaking, and described elsewhere In 
this notice, all reveal that the VSC-24 
cask will conform to the NRC 
requirements, and that its use should 
not pose the potential for significant 
environmental impacts. 

The principal artematives available to 
the NRC would be procedural in nature, 
whereby dry cask spent fuel storage 
could be approved under other existing 
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or new parts of title 10, Code of Federal 
Regulations. Regardless of the method 
selected to approve such dry cask spent 
fuel storage, all would have similar 
environmental impacts. 

The NWP A directed that the NRC 
approve one or more technologies, that 
have been developed and demonstrated 
by DOE, for the use of spent fuel storage 
at the sites of civilian nuclear power 
reactors without, to the extent 
practicable, the need for additional site­
specific review. The NWPA also 
airected that the NRC, by rulemaldng, 
set forth procedures for licensing the 
technology. Regulations for 
accomplishing this are in place. 
Therefore, the no action alternative is 
not acceptable. 

Alternative spent fuel storage 
technologies exist. However, at this 
time, the NRC considers them neither 
sufficiently demonstrated nor 
practicable for use under the general · 
license provisions of subpart K of 10 
CFR part 72 without additional site­
specific reviews. If other storage 
technologies become more amenable to 
this type of action, they could be 
considered et a later time. 

70. Comment. Commenters expressed 
concern that Pacific Nuclear, Inc., the 
original designer and manufacturer of 
the VSC-24 cask system, had ended its 
involvement with the cask. Reasons 
cited included the issue of liability, 
negligence issues that might surface in 
the future with the cask, the fact that the 
original designers divested themselves 
due to concern about the cask, and who 
would be responsible in the event of 
leakage. Commenters also questioned 
whether NRC had attempted to ascertain 
the reason for the divestiture action by 
Pacific Nuclear to discover if the reason 
related to safety of the cask, liability, or 
any other consequences. 

Response. NRC is not aware of any 
safety, negligence, liability or legal 
concerns which prompted Pacific 
Nuclear, Incorporated to divest itself 
from the VSC-24 cask. The key . 
individual involved in the design and 
development of the VSC-24 was also 
involved in the design and development 
of a new modular horizon tel concrete 
spent fuel storage system (NUHOMS 
design) and fanned a new company, 
Pacific Sierra Nuclear, for the 
commercial manufacture end marketing 
of the VSC-24 storage system. NRC 
focuses its efforts on assuring safety and 
environmental protection through 
reviews of applications for licenses and 
safety analysis reports. If a new 
company applies for a certificate of 
compliance, that new company must 
meet all NRC requirements as would 
any existing company. Through NRC's 
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review and independent evaluation. of 
the applicant's safety evaluation report 
and through this ruleinaking action, 
NRC will assure that the cask meets pert 
72 requirements and can be used by 

. individual nuclear power plant 
licensees with full assurance of 
protection of the public health and 
safety and the environment. The NRC 
has experiencei:I no difficulty obtaining 
safety information or answers to its 
questions from either firm, either before, 
or after the divestiture. 

Following the divestiture,' Pacific 
Nuclear sent a letter containing · 
comments on the VSC-24 design. The 
staff satisfactorily resolved and 
answered these comments with a letter; 
both the Pacific Nuclear and NRC letters 
are available in the Public Document 
Room, The issues contained in this 
exchange of letters and all other safety 
issues related to the design of the VSC-
24 are described in the staffs 'SER. 

71, Comment. A commenter noted 
that Consumers Power's comments to 
the NRC during this rulemeking indicate 
thst they do not have the kind of fuel 
that was specified in the Certificate of 
Compliance for the casks et Palisedos. 
They noted it is hard to believe that the 
NRC does not know whet kind of fuel 
it is licensing the cask for, but noted 
that appeared to be the case. The 
commenter further noted that any 
approval given by the NRC would have 
to be site specific end not generic and 

· therefore, this would require 8 hearing. 
Response. The type of fuel that is 

being approved for storage in the VSC-
24 cask is specified in the vendor's 
Safety Analysis R!!pOrt es well es in the 
Certificate of Compliance and SER 
prepared by the NRC staff. NRC 
regulations require the vendor to specify 
the type of spent fuel to be stored in the 
cask before NRC approval, end NRC · 
thoroughly reviewed the vendor's SAR 
and spent fuel specifications. and made 
them appropriate items for public 
comment in this rulemeking. 
Commenters are therefore mistaken in 
saying the type of fuel to be stored in 
the VSC-24 cask is not known. · 

The kind of fuel to be loaded into and 
stored in the VSC-24 cask et Palisades, 
should Consumers Power proceed with 
use of the VSC-24 cask, must be 
acceptable fuel for storage in the cask 
and must meet the Certificate of 
Compliance specifications mentioned 
above. for acceptable fuel which may be 
stored in the cask. In this regard, the . 
Certificate of Compliance and SER have 
been clarified to specifically identify the 
fuel assembly classes acceptable for 
storage in the VSC-24 cask end to 
identify limits for physical dimensions, 
weight, burnup, decay power, and 

radiation source term for other fuels that 
may be stored in the VSC-24 cask. NRC 
regulations prohibit Consumers Power 
from using the VSC-24 cask in violation 
of the Certificate of Compliance spent 
fuel specifications, and Consumers · 
Power must perform written. evaluations 
before using the cask that verify ell . · 
Certificate of Compliance conditions.are 
met. 

As is evident from this and other · 
responses to public comments; this 
rulemaking provides NRC approval for 
storage of spent fuel in the VSC-24 at 

. any site in accordance with the generic 
conditions and specifications in the 
Certificate of Compliance. As noted, ·it 
does not constitute .a site-specific · . · . 
approval of the VSC-24 cask for use by . 
Consumers Power et the Palisades plant. 

72. Comment. A number of 
commenters requested that.the comment 
period be extended principally citing 
the feet that NRC bed released Ii large 
volume of highly technical materiel 
associated with the VSC-24 cask end 
that the 30 day reopening of the 
comment period which NRC had 
provided was not a sufficient time for 
review and comment on the materiel.· 
Commenters also questioned why the 
information was not released earlier. 

Response. NRC is not granting an 
additional extension to the comment 
period. First, the new information that 
was relell!led is only an increment to · · 
that previously disclosed. In addition, 
most ofUie indiv{duel pages. releesQd .. 
ere computer output printouts, the 
results of which were previously· 
available in various documents made 
available et the beginning of the public 
comment period. In the Federal Register 
Notice (JllJ)uary 21., 1993; 58 FR 5301). 
announcing the comment period . · 
extension, NRC made clear the limited, 
incremental character of the technical 
information. The information of the cask 
vendor being disclose'd at this time . 
added detail to the information NRC 
previously placed in the Public . 
Document Room et the outset of this 
rulemeking. It complements and' . 
supplements the design information 
already disclosed, providing further 
detail on such matters as the vendor'.s · 
design calculations (often in the form of 
computer runs) end specific date inputs 
for models used by·the vendor for such 
calculations, es well es cask design 
details· such es reinforcing steel sizing 
and shield lid thickness. The 
information being disclosed therefore 
provides additional specificity foi: the 
public about the technical information 
that was considered by the NRC staff in 
preparing the principal NRC documents 
underlying this rulemeking. These 
documents include the proposed 
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Certificate of Compliance for the cask 
and the associated NRC staff SER and 
related EA, which were previously 
placed in the NRC Public Document 
Room et the outset of this proposed 
rulemeking. 

Second, the initial public comment 
period opened on June 26, 1992, and 
closed on September 9, 1992. The 
comment period was reopened on 
January 21, 1993 end ended on February 
22, 1993. In addition, et the public 
meeting held with the Michigan 
Attomoy General on February 23, 1993, 
NRC assured that comments received 
within five working days after that 
meeting would be considered. Although 
the comment periods have closed, NRC 
has considered ell comments received. 
Thus, the public comment period for 
this rule hes effectively been almost 
nine months which the NRC believes 
constitutes more then sufficient time for 
this type of rulemakiog. 

73. Comment. One commenter 
questioned the validity of neglecting 
gamma dose et the nozzles. 

Response. The referenced Case 5 
calculates the dose rate es the MSB is 
lowered into the VCC during transfer. 
Dose is estimated et the point of · 
maximum exposure, that is, et the outlet 
vent end the top ot the VSC. Under 
these circumstances, the entire 
distribution of radioactive materiel in 
the spent fuel assemblies contributes to 
the dose in 8 transient fashion. The 
assumption that the source is directly 
from the active fuel which is aligned 
with the air exhaust is conservative, 
since it is the highest and is sustained 
for a short period of time. Other MSB/ 
VCC relative positions during transfer 
would yield smeller dose rates. 
Calculations demonstrated that the dose 
rate from gamma-emitting radioactive 
materiel in the nozzle is three orders of 
magnitude less then the dose rate from 
the active fuel section. 

74. Comment. A commenter noted 
~et the geometry for dose calculations 
was based on en earlier design and not 
on the latest configuration. 

Response. The changes in design 
referred to by the commenter well! slight 
repositiooings of the inlet air duct. The 
reorientation involves minor chpnges of 
both the horizontal end vertical 
orientation of the duct but does not 
change the circuitous path which 
contributes to radiation protection. In 
addition, the analysis does not take 
credit for the 0.5-inch steel liner of the 
duct which would offset any smeil 
changes in dose due to reorientation of 
the duct. Therefore, the design changes 
do not result in a significant change in 
the radiation dose rate calculations. 
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75. Comment. Commenters asked who Impact on which this determination is 
would be responsible for oversight of based is available for inspection at the 
fuel stored in casks after NRC Public Document Room, 2120 L 
decommissioning of the reactor, Street, NW. (Lower Level), Washington, 
shipment of the fuel off-site, and for DC. Single copies of the Environmental 
decommissioning of the casks after Assessment and the Finding of No 
stored fuel was shipped off-site. Significant Impact are available from 

Response. lo accordance with 10 CFR Mr. Gordon E. Gundersen, Office of · 
50.54(bb), all operating nuclear power Nuclear Regulatory Research, U.S. 
reactor licensees are required, no later . Nuclear Regulatory Commission, 
than 5 years prior to the expiration of Washington, DC 20555, telephone (301) 
the operating license, to provide the 492-3803. . 
NRC, for review and approval, the Paperwork R.eduction Act Statement 
licensee's program to manage and 
provide funding for the management of This final rule does not contain a new 
all irradiated fuel. NRC's review of the or amended information collection 
licensee's fuel management program requirement subject to the Paperwork 
will be undertaken as part of continued Reduction Act of 1980 (44 U.S;C, 3501 
licensing under the provisions of part 50 et seq.). Existing requirements were 
and part 72 of the Commission's approved by the Office of Management 
regulations. ; and Budget approval number 3150-

With respect to decommissioning, the I 0132. 
licensee may select a decommissioning Regulatory Analysis 
alternative that will: 

1. Allow storage of spent fuel in the On July 18, 1990 (55 FR 29181), the 
spent fuel pool, in which case the Commission issued an amendment to 10 
licensee will be required to maintain its CFR part 72, which provided for the 
part 50 license; storage of spent nuclear fuel under a 

2. Allow storage of fuel in a certified general license. Any nuclear power 
cask under the provisions of part 72 as reactor licensee can use these casks if: 
long as the part 50 license remains in (1) They notify the NRC in advance; (2) 
effect; or · the spent fuel is stored under the 

3. Allow storage in an on-site conditions srecified in the cask's 
independent spent fuel storage Certificate o Compliance; and (3) the 
installation under the site-specific other conditions of the general license 
licensing provisions of part 72. are met. As part of the 1990 rulemaking, 

For any of the above alternatives, the four spent fuel storage casks were 
licensee will be responsible for safe approv:ed for use at reactor .sites, and 
storage of spent fuel during the period were listed in 10 CFR 72.214. That · 
of storage, for later shipment off-site for rulemaking envisioned that storage 
further storage or disposal and for final I casks certified in the future could be 
decommissioning of the reactor spent routinely added to the listing in § 72.214 
fuel pool, dry storage cask or ISFSI to through rulemaking procedures. 
a level permitting unrestricted release of Procedures and criteria for obtaining 
the site and facility. The requirements NRC approval of new spent fuel storage 
for decommissioning are provided in 10 cask designs were provided in 10 CFR 
CFRpart 72.30, which defines 72.230. · · 
decommissioning planning, financial The alternative to this proposed 
assurance and recordkeeping action is to withhold certification of 
provisions. these new designs and to consider the 

granting o_f a site-specific license to each 
Finding of No Significant utility that applied for permission to use 
Environmental Impact: Availability these new casks. This alternative would 

Under the National Environmental be more costly and ti,me consuming 
Policy Act of 1969; as amended, end tho because each site-specific license 
Commission's regulations in subpart A application would require a specific 
of 10 CFR part 51, the Commission has review,·ln addition, withholding 
determined that this rule is not a major , certification would ignore the 
Federal action significantly affecting the I rulemaking procedures and criteria in 
quality of the human environment and, / 10 CFR part 72, subparts Kand L, for 
therefore, an environmental impact , the addition of new cask designs. 
statement is not required. This final rule Further, it is-in conflict with the · 
adds an additional cask to the list of Congressional direction in sections 133 
approved spent fuel storage casks that and 218 of the Nuclear Waste Policy Act 
power reactor licensees can use to store of 1982 to ·establish procedures for the 
spent fuel et reactor sites without \ licensing of technologies for the .use of 
additional site-specific approvals by the I spent fuel storage at the sites of civilian 
Commission. The environmental I nuclear power reactors without; to the 
essossment and finding of no significant I extent practicable, the need for 
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additional site reviews. Also, this 
altamativ& would exclude new vendor 
cask designs from the approved NRC list 
under subpart K without cause end 
would arbitrarily limit choice of cask 
designs available to power reactor 
licensees. under the general license. 

This final rulemaking will eliminate 
the abova problems. Further, this action 
will have no adverse effect on the public 
health and safety. 

The benefit of this final rule to 
nuclear power reactor licensees is to· 
melce available a greeter choice of spent 
fuel storage cask designs which can be 
used under e general license. However, 
the newa:r cask designs may or may not 
have en advantage over the existing 
designs in that power reactor licensees 
may or may not prefer.to use the newer 
casks. The new cask vendors with easies 
to be listed in § 72.214 benefit by being 
able to obtain NRC certificates once for 
a cask design.which can then bo used 
by many power reactor licensees under 
the general license. Vendors with cask 
designs already listed may be adversely 
impacted In that power reactor licensees 
may choose a newly listed design over 
an existing one. However, the NRC is 
required by its regulations and NWPA 
requirements to establish a procedure 
and to consider applications to certify 
and list approved casks. The NRC also 
benefits because it will be able to certify 
e cask design based on one generic 
safety and environmental review, for 
use by multiple licensees. This final 
rulemaking has no significant 
identifiable impact or benefit on other 
government agencies. 

Based OD the above discussion of the 
benefits and impacts of the alternatives, 
the NRC concludes that the 
requirements of the final rule 11re 
commensurate with the Commission's 
responsibilities for protection of the 
public health and safety and tho 
common defense and security. No other 
available alternative is believed lo be as 
satisfactory; thus, this action i.s 
recommended. 

Regulatory Flexibility Act Certification 

In accordane& with the Regulatory 
Flexibility Act, 5 U.S.C. 605(b), the 
Commission certifies that this rule, will 
not have a significant economic impact 
on a substantial number of small 
entities. This amendmeut affects only 
licensees owning and operatin~ nuclear 
power reactors end cask vendurs. The 
owners of nuclear power plants do not 
fall within the scope of the definition of 
"small entitles" set forth in section 
001(3) of the Regulatory Flexibility Act, 
15 U.S.C. 632, or the Small Business 
Size Standards set out in regulations 
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issued by the Small Business . 
Administration at 13 CFR put Utt. 

Bacldit Analysis 
The NRG hes determined that the 

bacldit rule, 10 CFR 50.109, does not 
apply to this final rule, end, thus, a 

. beckfit analysis is not required for this 
final rule, because this emendment does 
not involve any provisions which would 
impose beck.fits es defined in 
§ 50.109(e)(1). 

List of Subjects in 10 CFlt Part 72 
Manpower training programs, Nuclear 

materials, Occupational se.fety end 
health, Reporting end· recordkeeping 
requirements, Security measures, Spent 
fuel. 

For the reasons set out in the 
preamble end under the authority of the 
Atomic Energy Act of 1954, as emended, 
the Enmgy Reorganization Act of 1974, 
as amended, end 5 U.S.C. 552 and 553, 
the NRG is adopting the following 
amendments to 10 CFR part 72. 

58 FR39628 
Published 7/26/93 
Effective 10/25/93 

Decommissioning Recordkeeplng and 
License Termination: Documentation 
Additions 

See Part 30 Statements of Consideration 

58 FR51762 
Published 10/5/93 
Effective 11/4/93 

10 CFR Part 72 

RIN 3150 - AE15 

List of Approved Spent Fuel Storage 
Casks; Additions 

AGENCY: Nuclear Regulatory 
Commission. . 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission (NRC) is amending its list 
of approved spent fuel storage casks to 
add one spent fuel storage cask (TN-24 
cask) to the list of approved casks. This 
Amendment will allow holders ofpower 
reactor operating licenses to store spent 
fuel in this approved cask under a 
general license. 
EFFECTIVE DATE: November 4, 1993. 
ADDRESSES: Copies of the environmental 
assessment and finding of no significant 
impact are available for inspection and/ 
or copying for a fee at the NRC Public 

Document Room, 2120 L Street, NW. 
(Lower Level), Washington, DC. Single 
copies of the environmental assessment 
and the finding ofno significant impact 
are available from the individuals listed 
under the next heading below. 
FOR FURTHER INFORMATION CONTACT: Mr . 
Gordon E. Gundersen, Office of Nuclear 
Regulatory Research, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555, telephone (301) 492-3803, or 
Mr. James F. Schneider, Office of 
Nuclear Material Safety and Safeguards, 
U.S. Nuclear Regulatory Commission, 
Washington, DC 20555, telephone (301) 
504-2692. 

SUPPLEMENTARY INFORMATION: 

Background 
Section 218(a) of the Nuclear Waste 

Policy Act of 1982 (NWPA) directs that, 
"(T)he Secretary [of DOE] shall establish 
a demonstration program in cooperation 
with the private sector, for the dry 
storaga of spent nuclear fuel at civilian 
nuclear power reactor sites, with the 
objective of establishing one or more 
technologies that the [Nuclear 
Regulatory] Commission may, by rule, 
approve for use at the sites of civilian 
nuclear power reactors without, to the 
maximum extent practicable, the need 
for additional site-specific approvals by 
the Commission." After subsequent 
DOE technical evaluations and based on 
a full review of all available dote, the 
Commission approved dry storage of 
spent nuclear fuel in a final rule 
published in the Federal Register on 
July 18, 1990 (55 FR 29181). The final 
rule established a new subpart K within 
10 CFR part 72 entitled "General 
License for Storage of Spent Fuel at 
Power Reactor Sites." 

Irradiated reactor fuel has been 
handled under dry conditions since the 
mid-1940's when irradiated fuel 
examinations began in hot, cells. Light 
water reactor fuel has been examined 
dry, in hot cells since approximately 

I 1960. Some of these fuels have been · 
I stored continuously at hot cells under 

dry conditions for approximately two 
1 decades. Experience with storage of 

spent fuel in dry casks is extensive (54 
FR 19379; May 1989). Further, the 
United States has extensive experience 
in the licensing and safe operation of 
independent spent fuel storage 
installations (ISFSI's). At the beginning 
of 1993, the following five site specific 
licenses for dry cask storage had been 
issued: Virgiuia Power Surry Station, 
issued July 2, 1986; Carolina Power and 
Light (CP&L) HB Robinson Station, 
issued August 13, 1986; Duke Power 
Oconee Station, issued January 29, 
1990; Public Service of Colorado Fort St. 
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Vrein Facility, issued November 4, 
1991; end Baltimore Gas and Electric 
(BG&E) Calvert Cliffs station, issued 
November 25, 1992. All have 
commenced operation and loaded fuel 
with the exception of BG&E. Two 
hundred and fifty-two assemblies are in 
storage at Virginia Power, 56 assemblies 
are in storage et CP&L, 96 assemblies are 
in storage at Duke Power, and 1482 fuel 
elements are in storage at Public Service 
of Colorado: BG&E anticipates loading 
fuel later in 1993.• 

As a result of the growing use of dry 
storage technology, NRC has gained over 
25 staff years ofexperience in the 
review and licensing of dry spent fuel 
storage systems. To further support the 
NRC technical staff, the agency draws 
upon the knowledge and experience of 
outside scientists and engineers 
recognized es experts within their 
respective fields in the performance of 
the independent safety analysis of the 
systems and components submitted by 
applicants for dry cask licenses or 
certification. Reviews of numerous . 
applications, seeking either site-specific 
ISFSls, certificates of compliance or 
approval of a topical report, have been 
conducted over the past seven years. 

Section 133 of the NWP A states, in 
part, that "the Commission shall, by 
rule, establish procedures for the 
licensing of any technology approved by 
the Commission under section 218(a) for 
use at the site of any civilian nuclear 
power reactor." This directive was 
implemented on July 18, 1990, (55 FR 
29181) by the publication in the Federal 
Register of a final rule establishing new 
subparts Kand L within 10 CFR part 72 
entitled, respectively, "General License 
for Storage of Spent Fuel at Power 
Reactor Sites," and 1' Approval of Spent 
Fuel Storage Casks." As a result of that 
1990 rulemeking, four casks were listed 
in § 72.214 of subpart K as approved by 
the.NRC for storage of spent fuel at 
power reactor sites under the general 
license. 

More recently, the NRC published a 
notice of proposed rulemalcing in the 
Federal Register on June 26, 1992 (57 
FR 28645) which would have amended 
10 CFR 72.214 to include two additional 
spent fuel storage casks (i.e., the 
Transnuclear, Inc., TN-24 cask and the 
Pacific Sierra Nuclear Associates, VSC-
24 cask) on the list of approved spent 
fuel storage casks that power reactor 
licensees may use under the provisions 
of a general license issued by NRC in 10 
CFR part 72, subpart K. 

1 EIA Service Report SR/CNEAF/92--01 Spent 
Fuel Discharges from U.S. Reactors 1990, March 
1992. 
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Subsequent to the expiration of the 
75-day public comment period on 
September 9, 1992, NRG took-steps to 
implement the provision of§ 2.790(c) of 
its regulations (41 FR 11808; March 
22,1976) which requires that 
"information submitted in a rulemaking 
proceeding which subsequently forms 
the basis for the final rule will not be 
withheld from public disclosure by the 
Commission." The NRG bifurcated the 
rulemaking proceeding into two 
separate rulemakings for the TN-24 and 
VSC-24 casks, respectively. 
Accordingly, on January 21, 1993, 
additional information relating to the 
VSC-24 cask, which was previously 
categorized as vendor proprietary 
information, was placed in the NRC's 
Public Document Room (PDR) in 
Washington, DC, and all NRG Local 
Public Document R,,ooms. In addition, 
the comment period for the June 26, 
1992, proposed rule was reopened to 
provide opportunity for public comment 
on the additional information relating to 
the VSC-24 cask (January 21, 1993; 58 
FR 5301). This comment period expired 
on February 22, 1993, and the NRG 
published a notice of final rulemaking 
in the Federal Register on April 7, 1993 
(58 FR 17948) which added the VSC.:-24 
cask to the list of approved spent fuel 
storage casks. 

On April 16, 1993, additional 
information relating to the TN-24 cask, 
which was previously categorized as 
vendor proprietary information, was 
placed in the NRC PDR in Washington, 
DC, and all NRC Local Public Document 
Rooms. In addition, the comment period 
for the June 26, 1992, proposed rule was 
reopened for public comment on.the 
additional information relating to the 
TN-24 cask (April 16, 1993; 58 FR 
19786). The reopened comment period 
expired on May 17, 1993. ~s notice of 
final rulemeking deals exclusively with 
the TN-24 cask. It addresses the general 
comments on dry cask storage, as they 
relate to the proposed addition of the 
TN-24, and the specific comments on 
the TN-24 cask. This notice does not 
address the VSC-24 cask. 

Transnuclear Inc. submitted to the 
NRC, a revised Topical Safety Analysis 
Report (TSAR) entitled "TN-24 Dry 
Storage Cask Topical Report" dated 
December 11, 1989. On July 5, 1989, the 
NRG issued a Safety Evaluation Report 
(SER) approving the TSAR. The NRG 
conducted additional evaluations and 
issued a draft Certificate of Compliance 
dated April 1992, in support of tho 
notice of proposed rulemaking 
published in the Federal Register on 
June 26, 1992. . 

The paramount objective of 10 CFR 
part 72 is to protect the public health 

and safety by providing for the safe 
confinement of the fuel and preventing 
the degradation of the fuel cladding .. 
The review criteria used by the NRG for 
review and approval of dry cask storage 
under 10 CFR part 72 consider the 
following factors: Siting, design, quality 
assurance, emergency planning, 
training, and physical protection of the 
fuel. Included in the review of a specific 
system, either for a certificate of 
compliance or a site specific license, are 
the following phenomena: Earthquakes, 
high winds, tomados, tornado driven 
missiles, lightning, end floods. In 
addition, applicants mustdemonstrate 
to NRC's satisfaction that their proposed 
dry cask system will resist man-made 
events such as explosions, fire, and drop 
or tipover accidents.z 

Based on further staff review and 
analysis of public comments, both the 
SER and Certificate of Compliance for 
TN-24 were modified. The TN-24 cask, 
when used in accordance with the 
conditionnpecified in its Certificate of 
Compliance meets the requirements of 
10 CFR part 72. Thus, use of the TN-
24 cask, es approved by the NRC, will 
provide adequate protection of the · 
public health and safety and the 
environment. With this rulemeking, 
NRC is approving the use of the TN-24 
cask under a general license by the 
holders of power reactor operating 
licenses under 10 CFR pert 50. 
Simultaneously, NRG is issuing a final 
Certificate of Compliance. A copy of the 

· Certificate of Compliance is available for 
public inspection end copying for a fee 
et the NRG Public Document Room, 
2120 L Street, NW. (Lower Level), 
Washington, DC. 

Public R.espo11888 

In response to the June 26, 1992 and 
April 16, 1993 Federal R.agister Notices, 
250 comments were received from · 

. individuals, public interest groups, 
environmental groups, associations, 
industry representatives, Congressional 
Representatives and States. Although a 
number of the comments were received 
after the respective September 9, 1992 
and Mey 17, 1993· comment closure 
dates for the two notices, NRC has 
considered all comments received 
including those received after the 
comment closure dates. A number of 
comments that addressed the VSC-24 
cask exclusively, were fully considered 
by NRG in the VSC-24 proceeding (58 
FR 17948) and accordingly, are not 
addressed in this notice on the TN-24 
cask. 

• The design bases for these events BOd accidents 
ere contained within 10 CFR part 72. 
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A number of comments, which 
responded to the proposed addition of 
the TN-24 cask, related to disposal of 
high-level waste and the use of dry cask 
storage technology in general. Examples 
of these comments Include: 
-The Federal Govemment's failure to 

resolve questions about the 
permanent storage of nuclear wastes 
loaves both the plant and public with 
limited options: Additional storage in 
pools, additional storage in dry casks 
or plant shutdown. The Federal 
Government has an obligation to 
resolve the issue of permanent or 
interim storage. It would be difficult 
to overstate the need for the dispatch 
in doing so, as hundrods of American 
communities will eventually face this 
problem. . 

-Ten years ago, there was en erroneous 
assumption that the search for and 
construction of a final resting piece 
for high-level waste would be much 
swifter than it hes been. A 
"demonstration" program required by 
law was supposed to have been for 
temporary storage. Because of the 
societal and technical obstacles which 
radioactive waste disposal presents, 
even a temporary "demonstration" 
program is likely to have much 
longer-term implications. Temporary 
dry cask storage should not become 
de facto permanent disposal. 
These comments deal with broad 

policy arid program issues relating to 
the storage and disposal of high-level 
radioactive waste including the 
Department of Energy's repository 
program. However, although comments 
do not directly deal with the TN-24 
cask, commenters will find a summary 
of relevant information on many of 
these broad issues in the response to 
comments presented in response to 
comment numbers 11 and 18 in the 
following analysis of comments. 

Many of the comment letters 
addressing the proposed addition of the 
TN-24 cask contained comments that 
were similar in nature. These comments 
have been grouped es appropriate and 
addressed as single issues. In this notice 
on the TN-24 cask, the NRG has 
identified end responded to 19 separate 
issues that.include the significant points 
raised by each commenter. 

In addition to or in lieu of comments 
on the TN-24 cask, many commenters 
discussed topics that were not the 
subject of this rulemaking and thus were 
not specifically addressed by the NRG es 
a part of this final rulemaking action. 
These comments expressed opposition 
to the use of dry cask storage and 
included suggestions such es the 
following: 
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(1) Nuclear plants generating 
radioactive waste should be shut down; 
(2) The production of radioactive waste 
should be stopped when the existing 
spent fuel pool (end off-load-rnnctor 
capacity) is full; 

(3) A formal heoring should he 
required at each site using dry storage 
casks; 

(4) The use of nuclear power should 
be stopped end existing sites cleaned 
up; 

(5) A research end development 
program should be conducted on 
productive uses of spent fuel end on 
alternative energy sources. 

Finally, many commenters expressed 
concern over the ability of dry cask 
storage designs, presumably including 
the TN-24 cask, to safely store spent 
fuel. Tho following responses to these 
comments reflect a smell but important 
portion of NRC's review of health, 
safety, end environmental aspects of the 
TN-24 cask, to ensure that the cosk is 
designed to provide protection of the 
public health end safety end 
environment under both normal 
conditions and severe, unlikely, but 
credible accident conditions. Dry cask 
storage systems era massive devices, 
designed and analyzed to pro~·ide 
shielding from direct exposure to 
radiation, confine the spent fuel in a 
safe storage condition, and prevent 
releases of radiation to the environment. 
They are designed to perform these 
tasks relying on passive heat removal 
end confinement systems without 
moving perts and with minimal reliance 
on human intervention to safely fulfill 
their function for the term of storage. 
The designs include margins of safety 
under both normal end accident 
conditions to provide additional 
assurance of protection for the public 
health and safety, the common defense 
end security and the environment. 

Analyses of Public Comments 
1. Comment. One commenter stated 

that bolted closures with metal 0-rings 
have shown poor operating 
characteristics (i.e. leaky) at Surry end 
in Idaho. Double seal welds at H.B. 
Robinson end Oconee have shown good 
operating characteristics. Tho 
commenter suggested that all closures 
should be double seal welds. 

Response. Several casks with metallic 
0-rings have been in operation for at 
least seven years. Licensees are required 
to file formal reports if problems with 
0-rings occur. The NRG has not 
received any reports concerning 0-ring 
problems. Similarly, there were no 
reports of problems with metallic ~ 
rings during testing at Idaho National 
Engineering Laboratory (INEL). 

However, tho NRC discussed this issue 
with personnel at Virginia Power who 
are knowledgeable of the cask leak tests 
at Surry and personnel who worked on 
tests of the 1N-24 cask et INEL. These 
individuals said that they did not have 
any problems with metallic 0-rings 
leaking on any of the casks that they 
loaded. 

The metallic 0-ring seals may not 
necessarily last the 20-yeer term of the 
Certificate of Compliance. That is why 
double seals are used with a higher 
pressure between the 0-rings with 
pressure monitoring equipment to 
quickly detect a seal failure. Failed seals 
can readily be replaced. 

2. Comment. Ono commenter stated 
that the 1N-24 cask is seriously flawed. 
Test and operation et Idaho showed the 
TN-24 storage sleeves to be subject to 
warpage after only a few years storage. 
A fuel assembly became stuck in tho 
TN-24 cask while trying to remove it,, It 
could not be removed and it was forced 
baclc into the cask. 

Response. The NRC discussed this 
issue with personnel at INEL who 
worked on the tests of tho TN-24 cask 
and.other casks. These individuals said 
that-a canister of consolidated fuel, not 
a fuel assembly, got stuck in the TN-24 
cask. The canister was larger than a fuel 
assembly end, unlike a fuel assembly, it 
had many screws and nuts protruding 
from it. The storage sleeves in the TN-

. 24 Basket did not warp. The individuals 
suspect that one of the screws or nuts 
got caught on an interlocking plate in 
the basket of the TN-24. The Certificate 
of Compliance does not allow the. 
storage.of consolidated fuel in canisters. 
Additionally, the basket of the 1N-24 
tested at INEL is slightly different from 
the one which Trensnuclear plans to use 
in its certified cask. 

3. Comment. Some commenters 
speculated that a catastrophic release of 
radiation may occur from a possible 
explosion caused by spontaneously 
flammable uranium hydride in the 
presence of oxygen. It is postulated that 
·the temperature ins_ide the cask will be 
hot enough to rupture fuel rods which 
will, in turn, cause the presence of 
hydrogen to create uranium hydride. 

Response. The NRC does not believe 
that an explosion inside a storage cask 
caused by flammabla uranium hy~ide 
in the presence of oxygen is credible for 
the following reasons. Oxygen gas is not 
expected to be present because all casks 
are designed to have en inert 
atmosphere. Further, the formation of 
uranium hydride is not credible because 
of the lack ·of a significant source of 
hydrogen. Finally, all casks are designed 
so that the internal temperature will not 
cause the fuel rods to rupture. 
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Therefore, the conditions necessary for· 
this scenario to occur would not exist. 

4. Comment. A number of comments 
related to gaseous releases from dry 
storage casks. The commenters asked 
the following questions. What happens 
to gaseous components of the decay · 
chain? A:te they released to the 
environment? If not, is pressure buildup 
over time being considered? A · 
commenter expressed the opinion that 
casks should have individual 
radionuclide emission monitoring. An 
issue was raised about the effects of 
release of Krypton-85 (Kr-85) gas on 
electric conditions in the atmosphere. 

Response. The gaseous components of 
the decay chain are expected to be 
retained within the matrix of the spent 
fuel or within the fuel rod. In the case 

. of pinhole leaks in the fuel rod 
cladding, the cask is designed as a 
secondary confinement barrier to retain 
gaseous products. Therefore, gaseous 
components are not released to the 
environment, and routine monitoring is 
not required. Pressure build-up of 
gaseous components in the cask is not 
significant due to the age of tho fuel and 
integrity of the fuel rod cladding. 
However, the cask hes been analyzed for 
a hypothetical condition in which all 
the fuel rods rupture. The resulting 
pressure within the cask is negligible. 
The purpose of maintaining an inert 
atmosphere in the cask is to ensure that 
fuel rod cladding degradation does not 
occur, thereby preventing gross fuel rod 
cladding rupture. In addition to 
ensuririg that new pin hole leaks do not 
develop in the fuel clad during the 
storage period, the licensee is 
responsible for monitoring the . 
environment within the cask prior to its 
opening to ensure that no unplanned 
release of radioactive material talces · . 
place. The amount of Kr-85 that could 
be potentially released from dry cask 
storage is so small that it would not 
significantly affect the physics or 
chemistry of the atmosphere. 

5. Comment. The general licensee 
must have specific plans for the 

. constant and careful monitoring of the 
casks and for the safeguarding of the 
waste to prevent catastrophic accidents 
or terrorism. 

Response. In accordance with 
§ 72.212(b)(5), each reactor licensee 
must have a physical security 
organization and program to detect 
intrusion into the protected area . 
including acts of terrorism, and to talce 
any corrective action. The physical 
security program, as well as 
environmental monitoring end radiation 
protection programs for each reactor 
facility, provide the necessary 
monitoring for the ·casks and 
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safeguarding of the spent fuel: Thus, the 
licensee will be able to determine when 
corrective action needs to be taken to 
maintain safe storage conditions to 
protect the public health and. safety. 
(Also see response to comment number 
6). 

6. Comment. Some comm.enters 
expressed concern that no evacuation 
plan was required. They also stated that 
there is a lack of contingency planning 
for catastrophic events. They noted 
these events could include but would 
not be limited to: 

a. Direct or indirect lightning strikes 
on the casks; 

b. Plane crash into the casks; 
c. Sabotage; 
d. Earthquakes; 
e. Fire; and 
f. Emergency planning for. cask 

malfunctions. 
A commenter wanted the utility to 

notify either State or local governments 
before loading casks to make sure local 
services know what is going on and 
know how to respond if necessary under 
the emergency plan. 

Response. The NRC regulations in 10 
CFR parts 50 and 72 require that nuclear 
plant structures, systems, and 
components important to safety be 
designed and appropriately protected 
against dynamic effects, including the 
effects of tornado-driven missiles, that 
may result from events and conditions 

. outside the nuclear power unit. If 
appropriate, this requirement also 
.applies to the effects of possible 
airplane crashes. · 

The licensee's site evaluation for a 
· nuclear plant also considers the effect of 

nearby transportation and military 
activities. A licensee proposing to use 
the TN-24 cask is required to evaluate 
and verify that the Final Safety Analysis 
Report for the facility encompasses the 
design basis analysis performed for the 
TN-24 or any certified cask. Generally, 
a cask's inherent design will withstand 
tornado missiles and other design loads 
and thus, it would be expected that it 
would also provide protection against 
the collision forces imposed by light 
general aviation airer.aft (i.e. 1500-2000 
pounds) which constitute the majority 
of aircraft in operation today. NUREG-
0800, section 3.5.1.6 "Standard Review 
Plan for Light Water·Reactors," contains 
methods and acceptance criteria for 
determining whether the probability of 
an accident involving larger aircraft 
(both Military and civilian) exceeds the 
acceptable criterion. It is incumbent 
upon the licensee to determine whether 
or not the reactor site parameters 
including analysis of earthquake 
intensity and tornado missiles are 
enveloped by the cask design basis as 

required by § 72.212(b)(3). This would 
include, an evaluation demonstrating 
that the reqµirements of§ 72.106 
(controlled area for an ISFSI) have been 
met.. 

NRC reviewed potential issues related 
to possible radiological sabotage of 
storage casks at reactor site lSFSis in the 
1990 rulemaking that added subparts K 
and L to 10 CFR part 72 (55 FR 29181). 
NRC regulations in 10 CFR part 72 
establish physical protection and 
security requirements for an ISFSI 
located within the owner controlled 
area of a licensed power reactor site. 
Section 72.212(b)(5) requires that the 
spent fuel in the ISFSI be protected 
against the design basis threat for 
radiological sabotage using provisions 
and requirements comparable to those 
applicable for other spent fuel at the 
associated reactor subject to certain 
additional conditions and exceptions 
described in § 72.212. Each utility 
licensed to have an ISFSI at its reactor 
site is required to develop security plans 
and to install a security system that 
provides high assurance against 
unauthorized activities which could 
constitute an unreasonable risk to the 
public health and safety. The security 
systems at an ISFSI and its associated 
reactor are similar in design features to 
ensure the detection and assessment of 
unauthorized activities. All alarm 
annunciations at the ISFSI are 
monitored by the security alann stations 
al the reactor site. Response to intrusion 
is required. Each ISFSI is periodically 
inspected by NRC and annually audited 
by the licensee to ensure that the 
security systems are operating within 
their design limits. The validity of the 
threatis continually ~viewed, with a 
formal evaluation by the NRC every six 
months.. . . 

An adequate evacuation plan exists 
for the use of certified casks because the 
existing reactor emergency plan covers 
the entire site. In addition, contingency 
planning for the events described exists 
because these events are covered within 
the emergency plans of the reactor 
facilities which will use the cask. In 
accordance with§ 72.212(b), the reactor 
licensee must rev.iew the emergency 
plan to ensure it provides adequate 
protection. The licensee's emergency 
plan provides for responsive action if an 
event has happened which has the 
possibility of creating an emergency or 
after an actual emergency has occurred. 
Through communications between the 
utility and State and local governments, 
the contents of the emergency plan and 
the actions to be executed by each entity 
for various situations are understood. In 
addition, the utility is required to 
conduct a periodic emergency exercise 
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involving the utility and government 
agency staff. 

7. Comment. One commenter stated 
that there was no contingency for 
accidents except to reload the spent fuel 
back into the pool which may not be 
possible because·of lack of pool storage 
space or impact on the spent fuel 
because of the accident. 

Response. Because of the design 
features, as well as the procedures and 
requirements discussed elsewhere in 
this response and the associated safety 
analysis, the likelihood of an accident 
occurring which will require removal of 
the spent fuel from the cask is very 
small. However, even if such an 
unlikely accident occurs, the cask 
design is required to have capability to 
allow ready·retrieval of the spent fuel 
for further processing or disposal (10 
CFR 72.122(1)). The NRC does not 

· require a licensee to maintain a 
specified reserve capability in the spent 
fuel pool. Many licensees may do so, 
and they would, therefore, have the 
option of returning the fuel to the pool 
in the unlikely event of an accident 
requiring removal of fuel from the cask. 
In addition, licensees will have other 
options available to cover this unlikely 
contingency including temporary 
storage in a spare storage cask or use of 
an existing certified transportation cask. 
Licensees would have to consider these, 
and other available options, in such an 
unlikely event. 

8. Comment. One commenter noted 
that the NRC does not specifically 
require inspections against ·10 CFR 
72.236 CiHm). . 

Response. The NRC ensures 
compliance with 10 CFR 72,236 (j) and 
(kl through inspections, and ensures 
compliance with 10 CFR 72.236 (l) and 
(m) through the cask approval process. 
These inspections will identify different 
areas that may need correction. If a 
violation of the requirements is 
detected, the NRC can impose penalties, 
or even stop work. 

9. Comment. Some commenters 
expressed concern that the 
measurement of actual effectiveness of a 
technology in delivering stated 
requirements must be demonstrated 
empirically, and that the NRC has not 
demonstrated the goal of this 
technology, defined acceptance criteria, 
or specified how compliance is 
demonstrated. 

RespQnse. For the issue of acceptance 
criteria, the NRC has established 
specific requirements in 10 CFR part 72 
that must be met in order to obtain a 
Certificate of Compliance for a cask. The 
details of the review and bases for the 
NRC concluding that the cask meets the 
requirements of 10 CFR part 72 is 
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provided.in the SER. The goal of dry 
cask storage technology is to store spent 
fuel safely. That goal, and the 
effectiveness of the technology, has been 
demonstrated empirically and 
experimentally. Different cask designs 
may require different types of analysis 
to demonstrate their safety. Therefore 
different review methods may be 
appropriate to reach that conclusion. In 
each case, the level of review performed 
is the level necessary to provide 
assurance of adequate protection of the 
public health and safety. 

10. Comment. One commenter 
requested that the proceeding be 
stopped until the NRC revises ell 
regulatory requirements pertaining to 
the storage of high-level waste and spent 
fuel to require testing procedures which 
include testing to destruction. 

Response. The NRC does not require 
testing to destruction or other tests if we 
have confidence in the analyses which 
are done or if the design relies on 
nationally recognized codes and 
standards that have been accepted by 
the NRC. Testing to destruction is an 
option that can be used to confirm 
design adequacy .. However, destructive 
tests of an entire cask ere not necessary 
to evaluate e design when other non­
destructive tests or destructive testing of 
the components will provide the 
necessary information to evaluate a 
design. 

11. Comment. Some commenters 
suggested that the NRC should consider 
limiting the cask storage time and 
expressed concern that cask storage 
could become permanent if the DOE 
does not accept fuel as they are required 
to do. Commenters also noted that the 
NRC requirement that cask-viability be 
evaluated for "at least" 20 years, does 
not, in itself, guarantee safety in the 
apparently likely event that the casks 
remain years or decades beyond the 
original intended duration. 

Response. By approval of the . 
Certificate of Compliance, the NRC has 
limited the cask storage time to 20 years. 
After the 20-year period the certificate 
can be renewed with each renewal 
period not to exceed 20 years, upon 
demonstration of continued protection 
of the.public health and safety and the 
environment. In the event that .safe 
storage of spent fuel in e particular cask 
cannot be demonstrated ·beyond 20 
years, an alternate means of storage will 
be required. Finally, the DOE is required 
by the Nuclear Waste Policy Act of 1982 
to accept spent fuel for ultimate 
disposal. As one commenter noted, DOE 
proposed a new strategy last winter in 
which Congress would authorize it to 
select a site in time to receive spent fuel 
for interim storage by 1998. 

12. Comment. A riumber of 
commenters requested a public hearing 
on this rulemaking. Over half ofthe 
commenter& requested that·a full public 
hearing be held at each reactor facility 
site prior to the. use of dry cask storage 
at that site. · 

Response." Consistent with the 
applicable procedure, the NRC does not. 
intend to.hold formal public hearings on 
the TN-24 cask rule or separate hearings 
at each reactor site prior to use of the· 

. dry cask technology approved by the · 
Commission in this rulemaking. · 
.Rulemaking procedures.used by the 
NRC for generic approval of the TN-24 
cask, including the underlying NRC·staff 
technical reviews and the opportunity 
for public input, are more than adequate 
to obtain public input and assure · 
protection of the public health, safety · 
end the environment. 

Section 133 · of the Nuclear Waste 
Policy Act of 1982 authorizes NRC to 
approve spent fuel storage technologies 
by rulemaking. When it adopted -Ole 
generic· process in 1990 for review end 
approval of dry cask storage 
technologies, the Commission stated 
that "casks * • * [ere to) be approved 
by rulemalcing end any safety issues that 
are connected with the casks are · 
properly addressed in that rulemaking 
rather than in a hearing procedure." 55 
FR 29181 (July 18, 1990). Rulemalcing 
under NRC rules of practice describei;l 
in.to CFR 2.804 end 2.805, provides full 
_opportun_ity for expression of public 
views, but d~s.not reqµii:e formal 
hearings of th~ type requested by 
commenters. . 

In this proceeding, rulemitldng clearly 
provided adequate avenues for members 
of the public to provide their views 
regarding NRC's proposed approval ·or 
tl}e TN-24 cask, including the 
opportunity to participate through the 
submission of statements; information, 
data, opinions.and arguments. In this 
connection, the NRC staff prepared for 
public e:>'amination two separate 
technical evaluations for the TN-24 dry 
cask, each time making detailed, 
documented findings of compliance 
with NRC safety, security, and 
environmental requirements. The NRC 
staffs first evaluation, prepared in July 
1989, reviewed and approved the TN-
24 for reference in a site-specific 
application for an independent spent 
fuel storage installation. In April 1992, 
the NRC staff reviewed the TN-24, and 
approved the design for purposes of 
initiating this rulemaking to grant a 
generic approval of the design. In 
addition, the NRC staff conducted a 
third review in response to the public 
comments on the TN-24 in this 
rulemaking, again finding compliance 
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·with NRC requirements as set forth in 
this notice of final rule end response tC' 
comments. · 
· In addition to reviewing 
systematically and in-depth the 
technical issues important to protecting 
public health, safety end the 
environment; the NRC has taken extra 
steps to obtain and fully consider public 
views ori the TN-24 cask, and has· made 
every effort.to respond to public·. · ' 
concerns end questions about the TN;... 
24 cask's compliance with r-lRC safety, 
security and environmental 
requirements. The initial public 
comment period opened on June 26, 
1992, and close~ on September 9, 1992. 
In addition·, NRC received a number of 
comments after·the close of that period,. 
all of-which were fully considered. 
Subsequently, NRC extended the period· 
for submission of public comments until 
May 17, 1993, Thus, the public · 
commentperfod for this rule has 
effectively been ah:no·st 11 months. In 
addition, the NRC staff made every 
effort to consider comments received 
after May 17, 1993. 

Under these circumstances, formal 
hearings would not appreciably add to 
NRC's efforts to ensure adequate 
protection of public health, safety and· 
the environment, end are unnecessary to 
NRC's full understanding end 
consideration of public views on the 
rn.:..24 cask. . · 

· 13. Comment. Some commenters 
. believed that a full democratic process 
-is needed in this decision. · . · 

Response, n·ecause this nilemaking · 
was conducted pursuant to the · · 
procedures for approving dry storage 
casks for use under a gerteral license as 
required by Congress in the Nuclear 
Waste Policy Act of 1982' and· pursuant 
to public notice and comment 
procedures of the Admiriistretive 
Procedure Act,. the resulting final rule 
approving the TN-24 cask is the 
product of a process prescribed by la:w. 

14. Comment. Some commenters 
requested that the NRC prepare an 
environmental impact statement (EIS) 
end update the Generic EIS for the 
handling end storage of spent fuel. 

Response. The potential 
environmental.impacts of utilities using 
the TN-24 cask (or any of the other 
spent fuel casks approved by NRC (10 
CFR 72.214)) have been fully considered 
and are documented in a published 
Environmental Assessment (EA) 
covering this rulemalcing. Further, as 
described below, the EA indicates that 
use of the cask would not have 
significant environmental impacts. 
Specifically, the EA notes the 30-plus 
years of experience with dry storage of 
spent fuel, identifies the previous 
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extensive NRC analyses anii findings 
that the environmental impacts of dry 
storage are small, and succinctly 
describes what impacts there are 
including the non-radiological impacts 
ofcask fabrication (i.e .. , the' impacts 
assqciated with the relativ!!ly,small · 

· amounts· o[ steel,·concrete,,and,plastic 
used in the casks are expected to be 
insi'gnificimt), the radiological impacts 
of cask operations (i.e., the incremental 
offsite doses are expected to be a small 
fraction of and well within the 25 . 
mrem/yr limits in NRC regulations), the · 
potential impacts of a possible dry cask 
accident (i.e., the impacts are expected 
to be no greater than the imp,acts of an 
accident involving the spe.nt fuel storage 

. ba~in), and. the potential impacts due to 
possible sabotage (i.e., the offsite dose is 
calculated to be about on·e rem). All ·of 
the NRC analyses collectively yield the 
singular conclusion that the 
environmental impacts and risks are 
expected to be extremely, small. 
• The absence of significant . 
environmental impacts from dry cask'. 
storage at a reactor site is also the 
conclusion of other NRC·EA's for 
previously approved dry casks analyzed 
in earlier. rulemakings addressing pa'rt 
72, and in the Commission's Waste · 
Confidence decisions in i984 (August 
31, 1984; 49 FR 34658) arid 1989 
(September 29, 1989; 54 F.R 39765). Iil · 
the 1984 Waste Confidence decision, the· 
Commission concluded there was 
reasonable assurance that spent fuel can' 

· be safely stored at reactor sites without 
· significant environll\ental impacts, for at 
least 30 years beyond expiration of NRC 
reactor operating licenses; The 1989 
Waste Confidence decision review 
reaffirmed prior Commission 
conclusions on the absence of 
significant ·environmental impacts. 

Thus, given the Commission's specific 
consideration of the environmental 
impacts of dry storage summarized 
above, and given the absence of any new 
information casting doubt on the 
conclusion _that such impacts are 
expected to be extremely small and not 
environmentally significanf, no 
meaningful environmental insights lire 
likely to be gained from further 
preparation of either an EIS or an 
updated GEIS for the dry storage 
methodology. · 

The EA covering the proposed rule, as 
well as the finding of no significant 
impact (FONSI) prepared and published 
for this rulemaking, fully comply with 
the NRC environmental regulations in 
10 CFR part 51. Moreover, since the 
Commission's environmental 
regulations in part 51 implement the 
National Environmental Policy Act 
(NEPA) and give proper consideration to 

the guidelines of the Council on 
Environmental Quality, lhey assure that 
the EA and the FONSI conform to NEPA 
procedural requirements, and that 
further analyses are therefm'8 not legally 
required. 

In connection with the EA and 
FONSI, it bears emphasizing that 10 
CFR part 72, subpart K already 
authorizes dry cask storage and already 
approves dry casks for use by utilities to 
store spent fuel at reactor sites. See 10 
CFR 72.214 for a listing information on 
Cask Certificate Nos. 1000 through 1003 
and 1007. The present rulemaking is 
accordingly for the limited purpose of 
adding one more cask to the list of casks 
already approved by NRC. Furthermore, 
the cask, to be added to the NRC list by 
this rulemaking, will comply with all 
applicable NRC safety requirements. 

Finally, this rulemaking applies to 
cask use by any power reactor license{i 
within the United States. Therefore; it is 
not dependent on any one individual 
State's actions including preparation of 
n separate EIS by ariy State. Further, · 
nothing in this rulemnking would · 
preclude any State from implementing 
its environmental statutes and · 

. regulations as may otherwise be 
permitted by law. 

15. Comment: Some commenters 
believed that a cost/benefit analysis 
should be prepared: · 

Response. A Regulatory Analysis 
which considers both benefits end 
impacts of adding the TN-24 cask to the 
list of NRC-approved casks under 10 
CFR part 72, subpart K, was prepared in 
support of this rulemaking action. It was 
included as part of the notice of 
proposed rulema~~~, and is also 
included in this rulemaking notice. 
This regulatory analysis reflects the 
limited economic scope of this 
rulemaking. 

16. Comment. Some commenters 
indicated that operating procedures, 
evaluation reports, and training 
programs should be submitted to the 
NRC, state end local government 
authorities, and placed in local libraries 
near such facilities. 

Response. These documents expand 
on generically approved procedures in 
the SAR and Certificate of Compliance. 
In accordance with the NRC 
requirements, licensees are not required 
to submit this information to the NRC or 
other government authorities. Rather, 
this information is evaluated by the 
licensee and is available for inspection 
by the NRC. The NRC's inspection 
program includes requirements to 
inspect these procedures end these 
inspection reports are available in the 
NRC Public'Document Room. 
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17. Comment. One commenter 
believed that the Certificate of 
Compliance should list all NRC 
regulations cqntrolling the use·of the 
specific cask for the storage of spent 
fuel. 

Response. The Certificate of . 
Compliance contains a general reference 
to the provisions of 10 CFR part 72, · 
which includes in subpart K, the 
regulations relevant to the storage of 
spent fuel tinder a general license. A 
specific reference to each regulation 
section is, therefore, unnecessary. 

18. Comment. Some commenters 
believed that it is not acceptable to 
increase the number of approved cask 
designs. Some suggested that alternative 
actions to dry cask storage should be 
.considered. 

Response. The NRC, in implementing 
the Nuclear Waste Policy Act of 1982, 
has an obligation to approve the use of 
casks for the storage of spent fuel, 
provide~ tµese casks meet applicable 
regulatory requi~ments. The NRC 
agrees with the commenter that these 
casks should contain radioactivity and 
protect workers, the public, and the 
environment. The previous rulemaking 
(55 FR 29181; July 18, 1990) found that 
spent fuel stored in dry storage casks 
designed to meet the NRC regulatory 
requirements can contain radioactivity 
safely. This rulemalcing adds one cask 
design, which meets the safety 
requirements previously developed. The 
previous responses to comments, as 
well as the detailed safety and 
environmental analyses underlying this 
nilemaking, and described elsewhere in 
this document, all reveal that the TN-
24 cask will conform to NRC 
requirements, and that its use should 
not pose the potential for significant 
environmentalimpacts. · 

The pfincipal alternatives available to 
the NRC would be procedural in nature, 
whereby dry cask spent fuel storage 
could be approved under other existing 
or new parts of title 10, Code of Federal 
Regulations. Regardless of the method 
selected to approve such dry cask spent 
fuel storage, all would have similar 
environmental impacts. · 

The NWP A directed that the NRC 
approve one or more technologies, that 
have been developed and demonstrated 
by DOE, for the use of spent fuel- storage 
at the sites of civilian nuclear power 
reactors without, to the extent 
practicable, the need for additional site­
specific review. The NWPA also 
directed that the NRC, by rulemaking, 
set forth procedures for licensing the 
technology. Regulations for 
accomplishing this are in place. 
Therefore, the no action alternative is 
not acceptable .. 
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Consideration of alternative spent fuel 
storage technologies is beyond the scope 
of this rulemaking. This action is being 
taken in response to section 218(a) of 
the Nuclear Waste Policy Act of 1982 
which specifies dry storage. 

19. Comment. Some commenters 
asked who would be responsible for 
oversight of fuel stored in casks after 
decommissioning of the reactor, 
shipment of tho fuel off-site, and for 
decommissioning of the casks after 
stored fuel was shipped off-site. 

Response. In accordance with 
§ 50.54(bb), all operating nuclear power 
reactor licensees ere required, no later 
than 5 years prior to the expiration of 
the operating license, to provide the 
NRC, for review and approval, the 
licensee's program to manage and 
provide funding for the management of 
all irradiated fuel. NRC's review of the 
licensee's fuel management program 
will be undertaken as part of continued 
licensing under the provisions of parts 
50 and 72 of the Commission's 
regulations. 

With respect to decommissioning, the 
licensee may select a decommissioning 
alternative that will: 

1. Alli;iw storage of spent fuel in the 
spent fuel pool, in which case the 
licensee will be required to maintain its 
part 50 license; · 

2. Allow storage of fuel in a certified 
cask under the provisions of part 72 as 
long es the part 50 license remains in 
effect; or 

3. Allow storage in an on-site 
independent spent fuel storage 
installation under the site specific 
licensing provisions of part 72. 

For any of the above alternatives, the 
licensee will be responsible for safe · 
storage of'spent fuel during the period 
of storage, for later shipment off-site for 
further storage or disposal by the 
Federal Government and for final 
decommissioning of the reactor spent 
fuel pool, dry storage cask or ISFSI to 
a level permitting unrestricted release of 
the site facility. The-requirements for 
decommissioning ere provided in 
§ 72.30, the section that defines 
decommissioning planning, financial 
assurance, end recordkeeping 
provisions. 

Finding of No Significant 
Environmental Impact: Availability 

Under th•J National Environmental 
Policy Act of 1969, as amended, and the 
Commission's regulations in subpart A 
of 10 CFR part 51, the Commission has 
determined that this rule is not a major 
Federal action significantly affecting the 
quality of the human environment and, 
therefore, an environmental impact 
statement is not required. This final rule 

adds an additional cask to the list of 
approved spent fuel storage casks that · 
power reactor licensees can·useto store 
spent fuel at 1'8actor sites without 
additional site-specific approvals by the 
Commission. The environmental 
assessment and finding of no significant 
impact on which this dete~inatio1,.1 is 
based is available for.inspection at the 
NRC Public Document Room, 2120 L 
Street, NW. (Lower Level), Washington, 
DC. Single copies of the Environmental 
Assessment and the Finding·ofNo 
Significant Impact are available from 
Mr. Gordon E. Gundersen, Office of 
Nuclear Regulatory"Research, U.S. 
Nuclear Regulatory Commission, 
Washington, DC, 20555, telephone (301) 
492-3803. 

Paperwork Reduction Act Statement 
This final rule does not contain a new 

or amended information collection 
requirement subject to the Paperwork 
Reduction Act of1980 (44 U.S.C. 3501 
et seq.). Existing requirements were 
approved by the Office of Management 
and Budget approval number 3150-
0132. 

Regulatory Analysis 
On July 18, 1990 (55 FR 29181), the· 

Commission issued an amendment to 10 
CFR part 72, which provided for the 
storage of spent nuclear fuel under a 
general license. AJJ.y nuclear power 
reactor licensee can use these casks if: 
(1) They notify the NRC in advance; (2) 
The spent fuel ·is stored under the 
conditions specified in the cask's 
Certificate of Compliance; and (3) The 
other conditions of the general license 
are met. As part ofthe 1990 rulemaking 
(55 FR 29181), four spent fuel storage 
casks were-approved for use at reactor 
sites, and were listed in 10 CFR 72.214. 
That rulemeking envisioned that storage 
cask.1 certified in the future could be 
routinely ad4ed to the listing in § 72.214 
through rulemalcing procedures. 
Procedures and criteria for obtaining 
NRC approval of new spent fuel storage 
cask designs were provided in 10 CFR 
72.230. On April 7, 1993 (58 FR 17948), 
a fifth storage cask was added.to that 
list. 

The present regulatory action is being 
taken to add a sixth storage cask to the 
listing in§ 72.214 in response.to the 
Congressional direction in Sections 133 
and 218 of the Nuclear Waste Policy Act 
of 1982. The alternative to this action is 
to withhold certification of this new 
design and to consider the granting of a 
site-specific license to each utility that 
applied for permission to use this now 
cask. This would be in direct conflict 
with Congressional dfrection to · 
establish procedures for the licensing of 
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technologies for the use of spent fuel · 
storage at the sites of civilian nuclear 
power reactors without, to the·extent 
practicable, the need for additional site 
reviews. Site-specific licenses 
alternative would be more costly and 
time consuming because each site­
specific license would require a specific 
review. In addition, withholding · 
certification would ignore the 
rulemalcing procedures and criteria in 
10 CFR part 72, Subparts K and-L, for 
the addition of new cask designs. Also, 
the alternative would exclude new 
vendor cask designs from.the approved 
NRC list under Subf,Eirt K without cause 
· end would arbitrari y limit choice of 
cask designs available lo power reactor 
licensees. 

This final rulemaking will eliminate 
the above problems. Further, this action 

· will have no adverse effect on the public 
health and safety. 

The benefit of this final rule to 
nuclear power reactor licensees is to 
make available a greater choice of spent 
fuel storage cask designs which can be 
used under .a general license. -However, 
the newer cask designs may or may not. 
have an advantage over the existing · 
designs in. that power reactor licensees 
may or may not prefer to use the new~r 
casks. The new cask vendors with casks 
to be listed in § 72.214 benefit by having 
to obtain NRC certificates once for a 
cask design which can then be used by 
many power reactor licensees under the 
general license. Vendors with cask 
designs already listed may be adversely 
impacted in that power reactor licensees 
may choose a newly listed design over 
an existing one. However, the NRC is 
required by its regulations and NWPA 
requirements to establish a procedure 
end consider applications to certify and 
list approved casks. The NRC also . 
benefits because it will be able to certify 
a cask design based on one generic 
safety and environmental review, for 
use by multiple licensees. This final 
rulemaking bas no significant . 
identifiablfl impact or benefit on other 
Government agencies. 

Based on the above discussion of the 
benefits and impacts of the alternatives, 
the NRC concludes that the 

· requirements of the final rule are 
commensurate with the Commission's 
responsibilities for protection of the 
public health and safety and the · 
common defense and security. No other 
available alternative is believed to be as 
satisfactory, thus, this action is 
recommended. 

R.egulatory Flexibility Act Certification 
In accordance with the Regulatory 

Flexibility Act, 5 U.S.C. 605(b), the 
Commission certifies that this rule will 
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not have a significant economic impact 
on a substantial number of small 
entitiesiThis amendment affects only 
licensees owning and operating nuclear 
power reactors and cask vendors. The 
owners of nuclear power plants do not 
fall within the scope of the definition of 
"small entities" set forth in section 
601(3) of the Regulatory Flexibility Act, 
15 U.S.C. 632, or the Small Business 
Size Standards set out in regulations 
issued by the Small Business 
Administration at 13 CFR Part 121. 

. Backfit Analysis 

The NRC·has determined that the 
ba:clcfit rule, 10 CFR 50.109; does not 
apply to this final rule, and, thus, a 
backfit analysis is n.ot required for this 
final rule, because this amendment does 
not involve any provisions which would 
impose backfits as defined in 
§ 50.109(8)(1). 

List of Subjects in 10 CFR. Part 72 
Manpower training programs, Nuclear 

materials, Occupational safety and · 
· health, Reporting and recordkeeping · 
requirements, Security measures, Spent 
fuel. · 

For the reasons set out in the 
preamble and under the authority of the 
Atomic Energy Act of 1954, as amended, 
the Energy Reorganization Act of 1974, 
as amended, and 5 U.S.C. 552 and 553, 
the NRC is adopting the following 
amendments to 10 CFR Part 72. 

58 FR52406 
Published 10/8/93 
Effective 11 /8/93 

Whistleb/ower Protection for 
Employees of NRC-Licensed Activities 

See Part 19 Statements of Consideration 

58 FR54646 
Published 10/22/93 

Whistleblower Protection for 
Employees of NRC-Licensed Activities: 
Correction 

See Part 19 Statements of Consideration 

58 FR 67657 
Published 12/22/93 
Effective 1 /1 /94 

Standards for Protection Against 
Radiation; Removal of Expired Material 

See Part 20 Statements of Consideration 

58 FR 68726 
Published 12/29/93 
Effective 1/28/94 

Self-Guarantee as an Additional 
Financial Assurance Mechanism 

See Part 30 Statements of Consideration 

59 FR 1618 
Published 1/12/94 
Effective 1 /28/94 

Self-Guarantee as an Additional 
Financial Assurance Mechanism; 
Correction 

See Part 30 Statements of Consideration 

59 FR 14085 
Published 3/25/94 
Effective 5/31/94 

NRC Operations Center Commercial 
Telephone Number Change 

See Part 20 Statements of Consideration 

59FR35618 
Published 7/13/94 
Effective 10/11/94 

Licensee Submittal of Data in 
Computer-Readable Form 

See Part 74 Statements of Consideration 

59 FR36026 
Published 7/15/94 
Effective 8/15/94 

Timeliness in Decommissioning of 
Materials Facilities 

See Part 30 Statements of Consideration 
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59FR64283 
Published 12/14/94 
Effective 1 /13/95 

10 CFR PART 72 

RIN 3150-AE37 

Notification of Events 

AGENCY: Nuclear Regulatory 
--Commission 
-ACTION: Final rule. 

-·SUMMARY: The Nuclear.Regulatory 
Commission·(NRC) is amending its 
regulations to revise licensee reporting 
requirements regarding the notification 
ofevents related to radiation safety at 

.. Indepen~Dt Spent Fuel Storage 
Installations (ISFSis) and a Monitored 
Rettjevable Storage Installation (MRS). 

. This action will ensure that significant 
occurrences at these licensed facilities 
are promptly reported to NRC so that. 
the Commission can evaluate whether 
the licensee has taken appropriate 
actions to_protect the public health and 
.safety and whether prompt NRC action 
. is necessary to address generic safety 
concerns. 
EFFECTIVE DATE: January 13, 1995 
FOR FURTHER INFORMATION CONTACT: 
Naieni S ,.Taniolis,Office-of Nuclear 
Regulatory Research, U.S. Nuclear . 
Regulatory Commission, Washington, 
DC, 20555 Telephone (301) 415-0103. 

SUPPLEMENTARY INFORMATION: 

Background 

On August 16, 1991, (56 FR 40757), 
the NRC amended its regulations in 
Title 10, Code oJ Federal Regulations 
(10 CFR), parts 20, 30, 40; and 70 to 
better describe ·those events that must be 

. reported to the. NRC because they pose 
a potential hazard to public health and 
safety or the environment and should be 

· evaluated by NRC to determine whether 
· further NRC action is necessary . These 
new reporting.requirements covered the 
following areas. Inability to control 
licensed rnatenal., unplanned 
contamination .events, failure of safety 
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equipment, personal injury events, and 
fires and explosions. 

Public comments received when the 
amendments were proposed suggested 
that part 72 also be amended to require 
notification of events at an ISFSI or 
MRS The NRC responded that it would 
consider the suggestion and initiate 
rulemaking to amend part 72, if 

•appropriate, In considering the 
suggestion, the NRC took account of the 
fact that, except for criticality, part 72 
itself contains no generally applicable 
reporting requirements for the types of 
-events covered by the recent 
.amendments to parts 30, 40, and 70. 
Furthermore, to date among the seven 
existing part 72 specific license ISFSls, 
_the reporting requirem_ents have been 
imposed by license condition on. a case­
by-case basis and are not consistent. 
Therefore, the NRC decided that it is 
desirable to proceed wfth amending part 
72. 

On September 14, 1993 (58 FR 48004), 
the NRC published. the notice of 
proposedrulemaking that would add 
new·reporting requirements to part 72. 
The proposed reporting requirements in 
§ 72.75 were similar to the reporting 
requirements in the amendments to 
parts 30, 40, and 70, but with some 
changes appropriate to ISFSis and the 
MRS; These changes dealt with defects 
in storage systems, unplanned medical 
treatments involving radioactive 
contamination, and fires and 
explosions. The public comment period 
expired November 29, 1993. 

Public Comments on the Proposed· R_ule 
The NRC received letters from seven 

commenters: one letter from an 
organization that represents the nuclear 
power industry, one from a private 
citizen, two from States, and three from 
electric utilities. All of the commehters 
supported the goal of establishing 
.uniJqrm reporting requirements; 
however, most commenters identified 
specific provisions that they believed 
should be revised. Some commenters 
supported the proposed requirements 
because they are generally consistent 
with existing part 50 requirements. The 
following is a summary of the comments 
and NRC's responses. 

The 4-hour threshold for immediate 
reporting 

· Some commenters stated that the 4-
hour threshold for immediate reports 
was too long. They were concerned that 
events described in the proposed rule 
may require actions by local authorities 
to protect persons offsite. Therefore, the 
commenters believed that immediate 
reports should be made within ininutes, 
not hours. 

The NRC agrees that emergencies 
should be reported immediately. Even 
though already addressed in§ 72.32, 
§ 72.75 has been clarified to explicitly 
specify that all emergencies, as 
classified by the licensee's emergency 
plan or by license condition, must be 
reported to the NRC Operations Center 
after notification to State and local 
authorities. Additionally, this 
notification must be made within one 
hour of the emergency declaration by 
the licensee. The remaining reporting 
requirements in§ 72.75 are for events 
which are significant, but not 
emergencies; therefore, reporting to the 
NRC within one hour is not necessary. 
The NRC believes that for these non­
emergency type events a 4-hour 
reporting period is appropriate. 

Immediate notification of off-site 
agencies 

In one commenter's view, appropriate 
off-site agencies should be notified 
immediately, i.e., within 15 minutes, of 
any classifiable accident, and that 
timely notification is essential to ensure 
that emergency response actions, when 
required, are not unduly or 
unnecessarily delayed. 

Section 72.75 has been clarified to 
specify that emergency events be 
promptly reported to off-site agencies as 
specified in the licensee's emergency 
plan. The NRC agrees that, in the event 
of an emergency, NRC and State and 
local agencies should be notified in less 
time than 1 hour. In particular, if an 
event is significant enough to be an 
emergency, then part 72 emergency 
planning requirements would govern, 
including notification of the NRC 
Operations Center and off-site State and 
Federal agencies as soon as practical 
and, in any event, in less than 1 hour. 

In addition to achieving more 
consistency in reporting events among 
ISFSI licensees, two objectives of this 
rulemaking remain the same as those 
already achieved by the earlier 
notification of events rulemaking for 
parts 30, 40, and 70, that is, to assure 
that all significant events are reported, 
and that the NRC and the industry have 
knowledge of and feedback from 
operating experience-(56 FR 40757, 
August 16, 1991, general comment No. 
3) 

Thirty-day time limit for written-reports 
One commenter stated that the 30-day 

time li!Ilit for written follnwup reports 
was-too long. The commenter stated th;i.t 
the public has a right to know of events 
as soon as- possible and that written . 
reports should be-submitted within one 
week·so they can be·placed in the public 

. documentlr.oom. · · 
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The NRC notes that the telephone 
notifications made to the Operations 
Center are formalized and distributed to 
the public document room and the. 
NRC's computer bulletin board within 
approximately one working day. 
However, for a written followup 
investigation, the 30-day time limit is 
stanrfard. For these types of events, the 
licen!iee may need to take 
measurements, collect samples, 
decontaminate and clean up, assemble 
the facts, and write the report. Also, a 
30-day period has been found to be 
adequate for similar requirements·in 
parts 20, 30, 40, 50, and 70. Therefore, 
the 30-day time limit is a balance of the 
public's need to know as soon as 
possible and the licensee's need to have 
an adequate ainount of time to complete 
the previoµsly described tasks.in order· 
to provide a meaningful report. 

Changing the words "a medical facility" 
to "an off site medical facility" 

One commenter recommended 
changing the words, "a medical facility" 
to "an offsite medical facility" in. 
§ 72.t_5(a)(5). With this change 
§ 72.75(a)(5) would read: "l\n event that 
requires unplanned medical treatment 
at an offsite medical facility of an . 
individual with radioactive. 
contamination on the individual's 
clothing or body which could cause 
further contamination." The commenter 
suggested that this word change would 
make§ 72.75(a)(5) consistent with 
§ 50.72(b}(2)(v). 

The NRC agrees with the commenter 
and the change has been made in the . 
final rule. The word "offsite" was not · 
used in the earlier reporting 
requirements that were adcled to part~ 
30, ~o. and 70 because s_ome of these 
licensees are hospitals. It is dear that a 
hospital would not be a part 72 specific· 
license ISFSI. · 

Mechanism for notification of off-site 
authorities 

One commenter asked whether there 
is a mechanism in place to ensure that 
off-site authorities will be notified in a 
timely manner 

Yes. If the event is an emerg1mcy, the 
licensee emergency plans are such a 
mechanism. If the event is not an 
emergency, this rule provides a 
mechanism to ensure timely · 
notification. 

Revising§ 72 216 to include§ i2 74. 
events 

One commenter suggested that if 10 
CFR 72 216 is to be revised to require · 
compliance with ·the ·new -reporting· 
requirements of§ 72.75, it would be 
logical to also revise it to include 10 
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CFR 72.74 concerning criticality 
reporting requirements. 
· The NRC agrees with the comment 
and the final rule.has been revised such 
that §72.216 now requires reporting of 
those events described in-§ 72.74. 

Reporting events under§ 50.72 instead 
of §72.75 

One c·ommenter suggested ·that 
general licensees located at a reactor site 
with a part 50 operatin·g license should 
be required to report events in 
accordance with § 50. 72, instead of the 
new §72.75. According to the 

. commenter, this change would promote 
unifonnity in reporting requirements 
without creating an additional burden 
on general licensees. · 

The NRC disagrees. Such general 
licensees under part 72 are already 
required to comply with§ 50.72, which 
covers predominantly reactor related 
events and coµditions but not spent fuel 
and high-level waste (HLW). Thus, it is 
necessary for general licensees to 
comply :with§ 7.2.75i whicq only covers 
events and conditions relate_d to spent-
fuel and HLW. · 

Uniformity of requirements of 10 CFR 
72.75 and 10 CFR 50,72. . · 

One commenter expressed the 
concern that the requirements of§ 72.75 
and§ 50.72 are not uniform. The 
commenter pointed out that the 
proposed-rule in§§ 72.7fi(a)(l) !Uld 
(a)(4).requires reportin1fwithin 4 hours,· 
whereas similar requirements -in 
§§ 50.72(b)(l)(i)(B), arid (b)(l)(vi) require . 
reporting of the same events within 1 
hour . . .. . 

. . Reporting of similar events or· , . · 
· conditi,;ms are covered in:both § 50.72 
and§ 72.'i5, but the potential . 
consequences are not the:same .. For 
. example, events and conditions covered 
bx§ 50.72 (b)(l) relate to nuclear power 
plants whereas events and· conditions · 
covered by § 72 75 relate"to spent fuel or 
HL W The cohsequiinces of certain 
events at"micle_ar power'reaq~ors have 
the ·potential to be soµiewhil.t more. 
significant than the con.~equences of : 
similar events involving speµt fuel or . 
HL W at ISFSis. Therefore, the repoi:ting 
time h_as been linked to the,potential 

. consequences of the event."and. 
uniformity is not necessary It should be 
noted, however, that the immediate 
notification requirements for emergency 
event reporting have not been changed 
This h_as been clarified in§ 72.75. ·: 

.. Repo,ij~g.saf~tr:.eqiip~e~ failures 
. · Some commentets"i:equeste<J_ that the··· 
propos·ed reporting·requireinant in 

. § ?2,-76(b)(2) for safety-equipment·.· 
failures be revised,to be,rionsistenhviili' 

the language in§ 50.72(b)(2)(iii). The 
commenters stated that the proposed 
reporting req~rement seemed 
significantly more restrictive than 
§S~72. . . 

The NRC disagrees. The requirements 
in§ 50.72(b)(2)(iii) apply to events or 
condition·s of the nuclear power plant 
· and require reporting within four hours 
whereas§ 72.75 (b)(2) applies"to events 
or conditions of the spent fuel or HLW 
and requires reporting within 24 hours. 
· Having considered all comments 
received and other input, the NRC has -
determined that the following final rule 
should be promulgated .. 

Environmental Impact: Categoric~! 
·Exclusion 

The NRC has determined that this 
. final rule is the type of.action described 
in the categorical exclusion of 10 CFR 
51.22(c)(3)(iii). Therefore, neither an 
environmental impact statementnor an 
environmental assessment has been 
prepared for this regulation. 

Paperwork Reduction Act Statement 
This final rule amends information 

collection requirements that are subject 
to the Paperwork Reduction Act of 1980 
(44 U.S.C. 3501 et seq.); These 
requirements were approved by the 
Office of Management and. Budget, 

· approval number 3150-0132. · . 
The public reporting burden for this 

collection of information is estimated to 
average & hours.per response, including 
the time for reviewing instructions, 
searching existing data sources, 
gathering and maintaining the data . 
needed,. and completing ~d reviewing 
the collection of information. Send 
comments.regarding this burden 

. · estimate or any other,aspect of this 

. collection of info~ation,·including . . 
suggestions for reducing :the burden, to 

· the Information and Records. .· 
Management Branch (T-6"F33), -U.S .. · 
Nuolear."Regulatory Commission, · · 
.Washingto~. DC, 2055s;·and to the Desk 
Officer, Office oflnformation·and 
Regulatory Affairs, NEOB-'-10202 (3150-

. 0132), Office ofMeri.agement and 
Budget, Was~ington;DC 20503 · 

Re~ulafory Analy~is :·, , . , 
.. .The.Commission has prepared a· 

.regulatory analysis for;this :final rule . . 
The analysis examines,the costs and . · 
benefits of the alternatives considered 

. by. the Commission. The Commission 
_requested public comments on. the draft 
regulatory analysis; but no oommonts 
were received. No changes to the draft 
regulatory analysis were.-therefore- • 
considered to be necessary As a result, 

· the draft regulatory· analysis is !id opted 
as the final regulatory ·analysis tvithout 

72-SC-47 

change. The regulatory analysis is 
available for inspection in-the NRC 
Public Document Room, 2120 L Street 

_NW (Lower Level), Washington, DC. 

Regulatory Flexibility Certification 

The NRC has prepared an analysis of 
the impact of this final rule on small 
entities. The analysis indicates that the 
final rule is expected to have no 
significanteconomic impact on part 72 
licensees, because the estimated cost to 
industry of reporting postulated events 
would be in the range of $0 - 2112 
!lllnUally. Moreover, none.of the current . 
part 72 licensees are considered small 
entities. In ·any case, no report would be 
required of-licensees unless there is an 
incident involving spent fuel or HLW 
th·at meets th!! criteria.specified in these 
amendments. Hence, the impact on part 
· 72 licensees should be minim at The 
analysis is available for inspection in 
the NRC Public Document Room, 2120 
L Street. NW (Lower Level). Washington, 
DC: . . 

Backfit Analysis 

The NRC has determined that ·the 
backfit rule 10 CFR 50.109, does not 
apply to this final ·rule because these 
amendm~ntl! do not involve any 
provisions which wquld impose backfits 
as defined in § 50.-109(a)(l). Also, the 
NRC_ has determined thai backfitting 
requirements in § 72.62 do not apply to 
this·proposed rule because the proposed 

· event reporth;1g.requirements are not 
procedures required to operate an ISFSI 
.orMRS.-Therefore; a backfit analvsis is 
not required. . " 

Criminal penalties 

· . For pu~oses of Section 223 of the 
Atomic En1;1rgy Act of 1954, as amended, 
relating t~ willful violations of 
r!lquirem,;ints notice is hereby given th!lt 
these.amendments are being adopted 
and promulgated pursuant to Sections 
161b, 161i, or 1610 of the Act 

1,ist of Subjects 

10 CFR Part 72 

. Manp"owertraining"pr~grams, Nuclear 
mat!lrials, Occupational safllty and 
heaJtq, Reporting an4 recordkeeping 
requirements, Security measures; Spent 
fuel.". · · · 

For l\le reas~~s set:out in the 
preamble and under the· authority of the 
Atomic Energy Act of 1954, as amended, 
the Energy Reorganization Act of 1974, 
as amended, the Nuclear Waste Policy 
Act of 1982; as amended, and 5 U.S.C. 
553, the Commission is proposing to 
adopt the following am·endments to 10 
CPR part 72 



PART 72 • STATEMENTS OF CONSIDERATION 

59 FR 65898 
Published 12/22/94 
Effective 1/23/95 

10 CFR Part 72 

RIN 3150-AF02 

List of Approved Spent Fuel Storage 
Casks: Addition 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear R.egµ'latory 
Commission (NRC} is amending its 
regulations to add the Standardized 
NUHOMS Horizontal Modular System 
to the List of Appro:1,1ed Spent Fuel 
Storage Casks. This amendment allows 
the holders of power reactor operating 
licenses to store spent fuel in this 
approved cask under a general license. 
EFFECTIVE DATE: January .2.3, 1995. 
ADDRESSES: Copies of the environmental 
assessment and finding of·no·signl'ficant 
impact, as well as, the public.comments 
received on the proposed-rule are . 
available for inspection and/or copying 
for a fee at the NRC Public Document 

. Room, 2120 L Street, NW. (Lower · 
Level), Washington,.DC. Single copies of 
the environmental assessment and the 
finding ofno significant impact are 
available from the individuals listed 
under the next heading below. 
FOR FURTHER INFORMATION CONTACT: Mr. 
Gordon E. Gundersen, Office of Nuclear 
Regulatory Research, U.S. Nuclear 

· Regulatory Commission., Washington, 
DC 20555, telephone (301) 415-6195,or 
Dr. Edward Y .. S .. Shum, Office of 
Nuclear Material Safety and Safeguards, 
U.S. Nuclear Regulatory Commission, 
Washington, DC 205'55, telephone l301' 
415-7903. 

SUPPLEMENTARY INFORMATION: 

Background 
Suction 218(a) of the Nuclear Waste 

Policy Act of 1982 .(NWPA.' ,includes the 
following directive: "The Seaetary ilc,,'f 
the Department of Energy (DOE)) shall · 

establish a demonstration program in 
cooperation with the private sector, for 
the dry storage of spent nuclear fuel at 
civilian nuclear reactor power sites, 
with the objective of establishing one or 
more technologies that the [Nuclear 
Regulatory] Commission may, by rule, 
approve for use at .the sites of civilian 
nuclear power reactors without, to the 

· maximum extent practicable, the·need 
for additional site-specific approvals by 
the Commission .... After subsequent 
DOE technical evaluations and based on 
a .full review of all available data, the 
Commisslon approved dry ·storage of 
spent"nuclear fuel in a· final rule 
published in the Federal Register on 
July 18, 1990 (55 Fil 29181). The final 
rule esteblis~ed a new Subpart K within 
10 CFR Part 72 entitled "General 
License for Storage of Spent Fuel at 
Power Reactor Sites." 

Irradiated reactor fuel has been 
handled under dry conditions ·since the 
mid-1940s when irradiated fuel 
examinatians began in hot cells. Light­
water reactor fuel has -been examined 
dry i:n hot cells., since. approximately 
1960. Irradiated reactor fuel has been 
stored continuously at hot cells under 
dry conditions for approximately two 
decades. The NRC's experience with. 
storage ofspent fuel in dry casks is 
extensive·as.described in the proposed 
rule to estab'lish 10 CFR Part 72, Subpart 
K (May 5, 1989; 54 FR 19379). Further., 

· the United States has extensive 
expei,ience in the licensing and safe 
operation ofindependent spent fuel 
storage installations{ISFSis). By the end 
of 1994, ·six site-specific licenses for dry 
cask storage will have been issued: 
Virginia Power's Surry Station,-issued 
July 2, 1986; Carolina Power and Light's 
(CP&Lt HB Robinson :Station, issued 
August 13., 198~; Duke Power's Oconee 
Station, issued January 29, 1990; Public 
Service of Colorado's Fort St. Vrain 
facility, .issued November 4, 19.9 l; 
Baltimore Gas and Electr.ic's .(BG&E) 
Calvert Cliffs :Station. issued November 
25, 1992; and Northern States Power's 
(NSP) Prairie Island Nuclear Generating 
Plant, issued October 19, 1993. All 
except NSP have commenced.operation 
and loaded fuel. At the end of 1994, dry 

· storage spent Tuel inventOl'ies of these 
utilities· are as follows: 500 assemblies at 
Virginia Power, .so .assemblies at CP&L, . 

. 530 assemblies at Duke Power, 1480 fuel· 
eleme·nts at Public. Service of Colorado, 
and 190 assemblies.at BG&E. NSP plans 
to begin storing .fuel soon. In May 1993.,. 
Consumers P.ow.er's Palisades Station 
commenced .operatfon .and loaded fuel 
under the p,rovisions .of the general 

. license in il.O CFR. Part 72, Sl.ibpnrt K. At 
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the end of 1994, approximately 168 
assemblies are stored at Palisades. 

As a result of the growing use of dry 
storage technology, the NRC has gained 
over 35 staff years of e~erience in the 
review and licensing of dry spent fuel 
storage systems. hi addition, the NRC 
draws upon the knowledge and 
experience of outside .scientists and 
engineers recognized as experts within 
their respective fields in the 
performance of the independent safety 
analysis ofthe system and component 
designs submitted by applicants for dcy 
cask licenses or certification. Reviews of 
numerous applications seeking site­
·specific lic.enses, certificates of 
compliance, or approvals of topical 
reports, have been conducted .over the 
past eight years. More recently, the NRC 

· published a notice of proposed_ 
rulemaking in the Federal Register on 
June 2, 1994 (59 FR28496). which 
proposed to amend 10 CFR 72..214 to 
include one additional spent fuel 
storage cask (i.a., the VECTRA 
Technologies, Inc., Standardized 
NUHOMS Horizontal Modular Storage 
System) on the list ofapproved spent 
fuel storage asks that power reactor 
licensees may use under the provisions 
of a general license .issued by NRC in 
accordance with 10 ·CFR Part 72, 
Subpart K. The Standardized NUHOMS 
consists of twCII systems: 11) The 
NUHOM~24P holds 24 specified 
pressurized-water reactor spent fuel 
assemblies and (2) The NUHOMS-52B 
holds 52 specified boiling-water teactor 
spent fuel assemblies. 

Subsequent to the expiration of the 
. 75-day public cominent period on 

August 16. 1994, NRC received a 
request, dated August 11, 19.94, for a 6-
week extension of the comment period 
from Connie Kline of the Sierra Club on 
behalf of 12 citizen groups. The 
extension ret1uest asserted that several 
proprietary documents related to this 
rulemak.ing were not available to the 
public for approximately 2 weeks at the 
beginning of thi, comment period. The 
NRC granted the request on August 29, 
1994 (59 FR 44381) by extending the 
public comment period to September 
30, 1994. 

VECTRA Technologies, Inc. (formerly 
Pacific Nuclear Fuel Services .. Inc.) 
submitted to the NRC a Safety Analysis 
Report (SAR) entitled "Safety Analysis 
Report for the Standardized NUHOMS 
Horizontal Modular Storage System for 
Irradiated Nuclear Fuel," Nllli-003, 
Revision ·2. dated November 1993. 
Subsequently. VECTRA Technologies, 
Inc. provided additional information to 
the NRC related to the SAR. ln March 
1994, the NRC issued a draft Safety 
Evaluation Report (SER,) entitled ".Safety 
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Evaluation Report of Pacific Nuclear 
Fuel Services. Inc. Safety Analy~s 
~ort for the Standardized NUHOMS 
Horiwntal Stor~ System for Irradiated 
Nuclear Fuei" .approving the SAR. Tbe 
NRC issued a draft Certificate of 
Comptiance by letter to Mr. Robert D. 
Quinn frGm Mr. Frederick C. Sturz 
dated April 28, 1.994. These documents 
are part of the docket and record that 

, support the proposed rule published in 
the Federal R.~gisteronJune z. 1994 :(59 
FR 211496). 
· -The objective of 10 CF:RPart 72 is to 

. protect.the public health and safety by 
providing for the safe confinement of 
the stored fuel and prev.enting the 
degradation of the fuel cladding. The 
review criteria 11SBd by the NRC for 

· review aµd· approval of dry :cask .storage 
under 10 CFR Part 72 consider the 

. followhig factors: siti~g. design, quality 
assurance. emergency planning, 
training, and p~ysi~al protection of the 
'fuel Phenomena such .as earthquakes, 
high winds; itomados,tornado driven 
missiles, liglttning, .and floods are 
included in the review of a specific. 

. system, either for a .certificate of . 
compl~ance or a site-specific license. In 
addition, .applicants must demonstrate 
to NRC's.sa'tisfaction tha~ thelr .proposed 
dry cask system wUl resist man-made 
events. such as explosions, fire, and drop 
ortipover accidents.1 

Based an further NRC review and 
analysis of,p1Iblic comments, both the 
SER and-Certificate of Compliance for 
the Standardmd NUHOMS were 

·modified. Section M contains e 
. description of changes 'to the SER and 
Certificat9 of C-ompliance in response 'to 
public 'comments. The NRC finds that 
the Standardized NUHOMS, as designed 
and when fabricated and used in · 

· accordance with the conditions 
specified in its Certificate of 
Compliance, meets the requirements of 
10 CFR Part 7°2, Thus, use of the 

· Standardized NUHOMS. as approved _by 
the NRC, wiU provide adequate 
pr~ection ·of ~he public health and 
safety and the environment. With this 
fina1 rule; the NRC is approving the use 
of the Standimnzed NUHOMS under the · 
general Ucense in 10 CFR Part 72, 
Subpart K, by holders -of power reactor 

· operating licenses under 1"0 CFR Part 50. 
Simultam!OUSly, the :NRG is issuing n 
fine.I Oertificat9 -of Compliance to be 
~ffective on January 23, 1995. A copy of 
the Certificate of Compliance is , 
available for public inspection and/or 
copying for a fee e~ the NRC Public 
Document Room, 2120 L Street, NW. 
(Lower Lewi}. Washington. DC, 

1 the de&ijln oa.a for .these .events and accidlln!$ 
are contained within 10 CFIU'art 1%. 

Public Responses_ 
In response to the proposed addition 

of the Standardized NUHOMS, 239 
comments in 27 letters with one 
supplement were received from 
individuals, public interest groups, an 
environmental group, an association, 
industry representatives, a city, states, 
and one Federal agency. One 
commenter withdrew his comments. 
Many of these letters contained similar 
comments. that have been grouped 
together and addressed as a single issue. 
All comments have 'been grouped into 
15 broad issues designated A through 0. 
A summary of the comments and an 
NRC analysis and response to those 
comments is included for each broad 
issue. The NRC has identified and 
responded to 89 separate issues that 
include the significant points raised by 
each commenter. 

A number of comments were related 
to the disposal of high-level waste and 
the use of dry cask storage technology 
in general, rather than to the 
acceptability of this particular cask. 
Examples of these comments include: 
_:_The Federal Government's failure to 

resolve questions about the 
permanent storage of nuclear waste 
leaves :both the plant and public with 
limited options: additional storage in 
pools, additional storage in dry casks, 
or plant shutdown. The Federal 
Government hos on obligation to 
resolve the issue of permanent or 
interim storage. It would be difficult 
to overstate .the need for dispatch in 
doing so. as hundreds of American 
communities will eventually face this 
problem. 

-lt is not fair to the public of Ohio to 
link Toledo Edison Company's 
attempts to continue .the safe storage 
of its nuclear fuel with insistence by 
others that the NRC shut down Davis­
Besse and every other nuclear plant in 
the country. .. 

.--Only dry i;torage casks that are 
compatible with future DOE interim 
or permanent storage operation. 
including transportation. should be 
approved for use under the general 
license and listed in io CFR 72.214. 
These comments deal with broad 

policy and program issues relating to 
the storage and disposal of high-level 
radioactive waste. including the DOE's 
repository program and as such are · 
beyond the scope of this rule. However, 
there is a summary of relevant 
information on many of these broad 
issues in Group C. Many comments 
were directed at theStandardized 
NUHOMS-24P with only a few 
comments being spedfictothe 
Standardized NUHOMS-52EI. 
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· Many commenters discussed topics 
that were not the subject of this 
rulemaking and thus were not 
specifically addressed by the NRC staff 
as a part of this final rule action. These 
comments express opposition to the use 
of dry cask storage and included the 
following suggestions and topics: 

(1) Nuclear plants generating 
radioactive waste should be shut down. 

(2) The prod~ction ·of radioactive 
waste should be stopped when the 
existing spent fuel pool (and off-load­
reactor capacity) is full. 

(3) A formal hearing should be 
required at each site using dry storage 
casks. 

(4) The Davis-Besse plant should be 
shut down. 

(5) The use of nuclear power should 
be stopped and existing sites cleaned 
up. . . 

(6) Palisades experienced problems in 
using the VSC-24 cask. 

(7) Alternptive forms of power should 
be used. 

Finally, many commenters expressed 
concern over the ability of dry cask 
storage designs, presumably including 
the Standardized NUHOMS, to store 
spent fuel safely. The following 
responses to these·comments reflect a 
small but important portion oft.he 
NRC's review of health, safety, ·and 
environmental -aspects of the 
Stan,dardized NUHOMS to ensure that 
the cask is. designed to provide 
protection of the public health and 
safety and environment under both· · 
normal conditions and severe. unlikely 
but credible, accident conditions. Dry 
cask storage systems are massive 
devices, desigl)ed and analyzed to 
provide shielding-from direct exposure 
to radiation, to confine the spent fuel in 
a safe storage condition, and to prevent 
releases of radiation to "the.environment. 
They are designed to perform these 
tasks by relying on passive heat removal 
and confinement systems without 
moving parts and with minimal reliance 
on human intervention to safely fulfill. 
their function for the term of storage. 
The NRC staff has concluded that the 
methods of analysis are conservative· 
and assure that. the design has · . 
appropriate margins of safety under 
both normal and accident conditions. 

Analysis of Public Comment 
A. A number of commenters raised 

issues relating to ~ask handling and the 
ability of the cask to withstand drop and 
tipover accidents. . 

A.1. Comment. Several commenters 
wanted the transfer cask containing the 
Dry Storage Canister (DSC) to be 

. analyzed for the maximum possible 
drop, regardless of whether. that drop 
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can occur inside or outside the spent Specific requirements for-lifting the 
fuel building. One commenter alleged transfer cask are contained in .the 
that a drop of the transfer cask into the Certificate of Compliance and SER. 
spent fuel pool would damage fuel However, movement of the transfer cask 
assemblies in the pool. Another in the spent fuel pool building must, as 
commenter was concerned about required by 10 CFR 72.212(b)(4t, be. 
jamming the transfer cask in the spent evaluated by the licem;ee pursuant to 10 
fuel pool. What would happen to the . CFR 50.59. The possibi~ity of jamming 
cask if jammed fuel could not be a transfer cask while in the spent fuel 
extricated? Would the entire 40 ton pool is one of many issues to be 
transfer cask be le_ft in th~ fuel p~ol? evaluated under .10 CFR 50.59. 

Response. Use.of the Standardized · A.2. Comment. One commenter asked 
NUHOMS inside the fuel h~dling ·. why the transfer cask with the DSC can 
building would be conducted ill be lifted to 80 inches outside the spent 
accordance with the 10 CFR Part 50 ··fuel pool building when it. has to be 
reactor operating license. These cask unloaded and inspected for damag~ if it 
handling operations, including loading, drop_s from above 15 inches. Why not 
retrieval, and training, must be limit the height to 15"inches? 
evaluated by the general licensee as Response. The transfer cask with the 
required by 10 CFR 72.212(b)(4) to DSC rid.es on the t~sport trailer at ·a 
ensure that procedures are clear and can height pf greater thaµ 15 _inches and 
be conducted safely. Load handling- therefore .was analyzed fqr a drop from 
activities and possible load drr;,p events that he.ight (80 inches) .. A drop. from a · 
with structural and radiological . ·· height between 15 and 80 inches does 
consequences related to transfer cask . riot po~e ·a public health and safety · 
drops inside the spent fuel building are. hazard. However, to eI1sure safety the · 
subject to the provisions -of lP CFR NRC requires the DSC to be up.loaded. 
50.59. Thus, the licensee must and inspected for damage:. 
determine whether the activities involve A.3. Comment.. One commenter asked 

aboutthe tipover a_ rialy· sis or drop· . 
any unreviewed facility safety question 
or any change in facility technical analysis result. · · 
specifications. The transfer cask and Response. The tipover, end drops, and 
DSC des_igns_.were evalu_ated by _the NRC h~_rizontal drop analyses form part of . 

the structural design basis for the 
against the criteria for controlling heavy Stan;dardized 'J:WHOMs· desigil, The . . · 
loads that ar-e found hfNRC's NURE~·' . designer, VECTRA; deS_Gn"beil ~ese drop 
0612,2 "Control of Heavy Loads·at· .· · · . and Upover.analyi;esin SAR, Section ·· 
Nuclear Power Plants," and':Afnerican 8,2.5: The NRC's evaluation of the . 
Nalional Standards Institi.ite'(ANSI) : : . . . . 
N14.6, "S_p· ecial °Lifting De.vices for . · . vendpr's analyses is dQscril>ed in SER, 

Section 3.2.2.3E. The NRG.found the 
Shipping Containers Weighi,ng 10;000 results of these analyses to. be · . . 
Pounds or More." The lifting yoke · · r b · h · · 1 1 d 
associated with the transfer cask is a · satis,actory • ecause t e ca cu ate 

stresses were all within the allowable 
special purpose device designed to criteria.·.of~e Am~rican, Society qf 
ANSI N14.6 criteria to.ensure that the . · · d 
Y

oke can safely' l1'ft'the_ wet tr. ans·rer cask. Mechanical'Engineers (ASME) Co e. . 
'' · A.4. Comment; Several commenters, 

containing the DSC out ofthe spent fuel .. _citing Se~iori t.i.1 of-the draft. . 
pool and can safely Hft the dry transfer Certificat_e. of. Co~pliance, re_quested 
cask and DSC to the transport trailer. · . that the postulated ·~ask.clrop acc_ident 
Pursuant to 10 CFR 50.59, for those · _in Ute plant fuel handling area be 
reactor plants with a shippiJlg cask drop. . inclu<;il!d in $e list of parameters and 
analysis, the licerisee must verify that analyses tha~ .will need verification by 
the s~ipping cask drop analysis . the system user (for the 10.CFR 50.59 
adequately describes the conseq~ences .. ,safe!Y:ev~luation).· .· .. ·: . . . 
of a postulated transfer cask drop and · , . . Respon.se. _As· stated in Section 1_.1.1 
that no unreviewed safety question of the <;Ira~ Certificate of Compliance, a 
exists. For those reactor plants that may ho.Ider of a ~O ·crn Part .$0. license before 
lack a shipping ca.sk drop. an!!lysis, each us1;1' of the· general licen_se under 10 CFR 
licensee must perform a tra~sfer cask . . . ·Part 72, must determine whether . 
drop analysis pursuant to 10 CFR 50.59. activities related to _st~rage of spent fuei. · 

involve,a,ny unreviewec:l facility safety 
jssues. or chang!)s-in facilitY t!l~nical . . • Copies of NUREG--0612 and NURE(,i/CR 11i1s. 

_may be purchased from the Superintendent of · . . 
Documents, U.S. Government Prlntlng·Office, Mail 
Stop SSOP. Washington, DC 20402-"-11328. Copies,·-'·· 
are· also available from the National Teclmlcal . ·. 
Information Service, 5285 Port Royal Road, 
Springfield, VA 22161. A copy is also available for 
inspection and copying for a fee·1n lhe NRC Public · 
Documenl Room, 2120 L Street, NW. (Lower Level), · 
Washington, DC 2055lHJ001, 

. specifications Sli provided_ µnder. W CFR 

. 50.59. F'l,l~l haridlingin~ludi~g·th~ · · 
. possible drop. of a. spent ful!l cask 1s. . 
a_mo{lg ~8 a~ti:viti~s that are required to 

. be :verified._,Fuel handling operations .. 
_i~clµ<;ling spent fuels and fresh fuels, 
are. routine within the. nuf lear power 
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plant and are subject lo NRC regulation 
under 10 CFR Part 50. A holder -of a 10 
CFR Part 50 license is required to 
establish operating procedures for spent . 
fuel handling and to prqvide emergency 
planning to address a potential cask 
drop accident in the reactor's fuel 
handling area (Certificate of 
Compliance, Section 1.L4). Therefore 
the NRC considers it clear that the spent 
fuel operation in the nuclear power 
plant should be evaluated to verify that 
the possible drop of a spent fuel cask 
does not raise an unreviewed safety 
issue or require a facility technical 
specificati·on change appropriately 
regulated under 10 CFR Part 50. · 

A.5. Comment. One commenter stated 
that there is no place to unload the 
spent fuel in the event of a canister 
breach. There is no indication that the 
canister, the canister lifting mechanism. 
or the transport mechanism to move the 
canister into the cask, are nuclear grade 
equipment.or have been designed to 
prevent a single failure from .breaching 
the canister and circumventing the 
protection provided by the sole blll'rier 
provided by the canister wall itself. 

Response. According to 10 CFR 
72.122(1), storage systems must be 
designed· to allow ready- retrieval of the 
spent fuel in storage. A general licensee 
using an NRC-approved cask must 
maintain the capability to unload n cask. 
Typically, this will be done by 
maintaining the capability to unload a 
cask in the reactor foel pool. Other 
.options are under consideration that 
would permit unloading a =k outside 
the reactor pool. 

With respect to canister equipment 
and design, the DSC or canister is 
designed to the ASME Boiler and 
Pressure Vessel Code {BPVC), Section 
III, Subsection NB .. The DSC provides a 
containment boundary fur the 
radioactive material and the cladding of 
the fuel rods provides confinement of 
fuel pellets. Only intact fuel assemblies 
(rods)·with no.known cladding defects 
greater than pin holes and hairline 
cracks are permitted to be stored. This 
approach assures the structural integrity 
of the fuel to confme the fuel pellets and 
its retrivability. In the unlikely event of 
a breach that required the canister to be 
unloaded, the canister can be returned 
to the reactor spent fuel pool. Therefore, 
it is incon-ect to assert that there is no 
place to unload a canister. The 
Horizontal Storage Module (HSM) is 
designed to American Concrete Institute 
(ACO 349, which is the required code 
for nuclear structures made of 
reinforced concrete. The transfer cask is 
designed according to the ASME BPVC, 
Section III. Subsection NC; ANS1-N14.6 
for heavy loads; ANSJ-50.9 for load 
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mmbimti.ons; and NUREG/CR 1815 for 
. impact t9sting. Because the cask itself.is 
required to meet such exacting 
standards of oonstruction, the transport 

· mechanism and the trailer that move tha 
canister into the HSM are not 
considered ro be inwortBnt to safety. · 
Therefore, the design that meets 
industry standards is sufficient. 

B. A numberofcommenters raised 
issues relating to releases of · 
radioactivity from surface· 
contamination and leakage from the 
casks under nonnal and accident · 
conditions. 

B.1. Comment. One-commenter 
pointed out that the Certificate of 
Compliance Surveillance Requirement 
1.2, 12 does not have a section stating 
the action that is to be taken when the 
contamination level in the transfer cask 
exceeds limits after the DSC has been 
transferred to the concrete HSM. 

Response. The Certificate of 
Compliance Surveillance Requirement 
inSecmm 1.2.12 has been modified to 
clarify \Mt decontamination.of the 
transfer cask is required ifthe surface 
contamination limit is exceeded. 

B.2. Comment. One commenter, who 
was corioemed with the seismic events 
at the Davis-Besse Nuclear Power 
Station, stated that a -displacement pulse 
of61J cm, as observed in the Lander'-s 
quake in the Mojave Desert northeast of 
Los A~les, would completeJy destroy 
the HSM and aUow II sttbstantial release 
of radioactivity from the fuel within. 

Response. The potential fur a seismic 
event is not the 58I1l8 at every reactor 
site in the Unit-ed States. For Davis­
Besse, ~he maximum ground 
displacement has been calculated to be 
3.33 inches (8.46 .cm), coiresponding to 
a 0.15g maximum ground acceleration. 
This is substantially less than the 
displacement observed in the Lander's 
quake and appears to be well within the 
cklsignofthe Standardized NUHOMS. 
Each general licensee using the 
Standardized NUHOMS, including 
Davis-Besse is required to document 

. their evaluations to determine that the 
reactor site parameters, including 
seismic 1'vents; envelope the cask design 
basis, as specified in its SAR ·and SER. 

B.3. Comment. One commenter, citing 
a Wisconsin Public Service Commission 
draft environmental impact statement 
(EIS) for Point Beach, asked for an 
explenatian of why NUHOMS and metal 
easies have a greater potential to spread 
contamination than the Pacific Sierra 
Nuclea.r Associates ventilated storage 
cask (VSC) system, VSC-24 c~. 

Response. The specific rationa1e that 
fwms the basis of the statement in the 
Wisconsin Public Se-nice Commission's 
draft EIS for Point Beach was not 

documenred. The decontamination 
requirements for the two designs are 
comparable. The VSC-24 DSC is loaded 
into the ventilated concrete cask (VCC) 
forming the VSC. The VSC is then 
transported from inside the reactor 
auxiliary building to the storage pad. 
During mov~g and storage of the VCC, 
the exterior surface.remains dean 
because it hes not been exposed to 
contfflllination in the spent fuel pool. 
The 1NUHOMS DSC is moved in the 
transfer cask from the reactor building 
to the horimntal storage module in the 
field. Because the transfer cask has been 
in the spent fuel pool, it may have small 
amounts of extfilna1 -contamination that 
rurve the potential to spread during 
transit. However, .any potential 
contamination of this type t:ould not be 
significant. The NRC requires thnt the 
limits for surface contamination, 
workers' dose, and environmental dose· 
must all be met for the operation of the 
ISFSI, including during any transfer 
operations. Each 10 CFR Part 50 
licensee must have a radintion 
protection program to monitor 
operations to ensure that surface 
contamination and worker and public 
exposure to radiation are below 
acceptable levels and as low as is 
reasonably achievable (ALARA). Past 
operation of the NUHOMS shows that 
the doses are well below all NRC limits. 

B.4. Comment. One commenter "is 
concerned that heat generated by fission 
product decay may provide the driving 
force, the presence of free moisture in 
water-fogged fuel lpay. in a non­
mechanistic way, provide a tr,;msport 
mechanism for fission product rel~ 
and the ambient air circulating through 
the ca~k concrete structure may provide 

· (an unmonitored) pathway to the 
biosphere.•• One commenter remained 
concerned about the possibility of 
insufficient drying of the fuel before 
placement in the DSC. Another 
commenter, citing the Battelle Pacific 
Northwest Laboratory Report PNL-5987 

. on the removal of moisture from 
degraded fuel during vacuum drying, 
contends that the mechanism for free 
moisture and radionuclide release that 

· pertain in normal or upset conditions. 
such as conditions caused by sabotage. 
have not been simulated adequately. 

Response. The DSC is a closed vessel. 
There is no path available for relense of 
fission products from inside the DSC to 
the atmosphere. During normal 
operation, the circulating air, as it 
passes through the HSM and around the 
outside ofthe DSC to remove the heat. 
never -comes in -contact with fiSS1on 
"jiroducts and therefore, could.not 
remove these products from the cavity 
of the DSC. Moreover, design basis 
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accidents under upset conditions were 
postulnted and analyzed in the SAR and 
SER. _These analyses show that the heat 
generated from fission product decay is 
not capable of breaching the DSC and 
could not provide. the driving force for· 
a release of radioactivity. Further, it is 
not expected that any _significant 
amount of moisture will remain in the 
fuel after it is loaded into the DSC. The 
fuel is dried after it has been loaded into 
the DSC and the topcover plate seal 
welded to the DSC shell. The Certificate 
of Complianc:e requires two pump­
downs to a vacuum press11re of less than 

.3 mm Hg eac:h with a holding time of 
greater than 30 minutes. A stable 
vacuum pressure.of less than 3 mm Hg 

· further assures that all liquid water has 
evaporated in the DSC cavity. 

Thp safeguards issue of radiological 
sabotage of storage casks has .been 
reviewed previoµsly and assessed in the· 
1989 proposed rule to add Supparts K 
and L to 10 CFR Part 72 (54 FR 19379). 
The NRC has determined that the 
Standardized NUHOMS is sufficiently 
robust such thnt the effects of a 
successful attack would have low health 
consequences and are similar to the 
results presented in the 1989 proposed 
rule. (see also response to comment N.1) 
. C. A number of comments were 
received that focused on monitoring, 
surveillance, and._inspection actfvities 
associated w/th dry cask stqrage ofspent , 
fuel, particularly as they relate to the 
Standardized NUHOMS. 

C.1. Comment. One ·commenter stated 
that there are neither active nor passive 
systems in place to mitigate barrier 
breaches; nor are there active radiation 
monitors that would indicate a breach 
has occurred. There are no monitcired 
drains and sumps nor are there 
retention basins. The commenter ·stated 
that the cask is fosufficient to be relied 
upon for the health and _safety of 

.. Ohioans. . . . 
Response The Certificate of . 

Compliance (Seqtion 1.3) for the 
Standardized NUHOMS includes 
survl)illance and m_onitoring · 
requirements that are more than... . . 
sufficient to,derect cas)< degraqati011" in . 

. ti.me to ensure:.t1:iat ade,qu_ate corJ,"ectiye ... 
· actions can and will be taken. lit . · 
a,ddition, "fa¥ation monitoring :and'.' . : 
environmeiital. ~onitoring_ programs. 
would detect any radiation leak:in 
excess of NRC limits from an NRC-
approved cask. . 

In sqme instances, the NR;C has . 
required continuous monitoring where 
it is needed to determine when. 
corrective action needs to he taken, 
Under a general licen_sc, to date, the 
NRC has accepted·contimious pressure 
monitoring of the inert helium 
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atmosphere as an indicator of acceptable 
performance of mechankal closure seals 
for dry spent fuel storage casks. 

However, the NRC does not consider · 
continuous monitoring for the 
Standardized NUHOMS double-weld 
seals to be necessary because: · 

(1) There are no lcnown long-term 
degradation mechanisms which:would 
cause the seal to fail withiri the design 
Ii fe of the DSC; and · 
· (2) The possibility of corrosion has 

been included in the design (see SER 
Section 3.2.2.5). 

These conditions ensure that the 
internal helium atmosphere will remain 
stable. Therefore, an individual 
continuous monitoring device. for each 
HSM is not necessary. However·, the · 
NRC considers that other forms of · 
monitoring, including periodic 
surveillance, insp.ection and survey 
requirements, and.application 9f ... · . 
preexisting radiological environmental · 
monitoring programs of.lei CFR Part 50'. 
during the use of the canisters with seal 
weld closures can adequately satisfy 
NRC requirements. . - .. · · 

With respect to the use of 
instrumentation and control systems to 
monitor systems that are important to 
safety, the user of the Standardized 
NUHOMS will, as provided in Chapter 

, 14 of the SER and in Section 1.3.2- of the 
Certificate of Compliance, be ·require~:to· 
verify~ the cask .thermal perfo~ancaJ>n · · 
a daily basis by. a temperature · ·· ·. ·. 
measurement, to identify conditions · 
that threaten to approach cask design 
temperature criteria. The cask.user will-. 
also be required to conduct a daily · · 
visual surveillance of the cask air inlets 
and outlets as required by Chapter 12· of 
the SER and Section 1.3,1 of the 
Certificate of Compliance. 

While the HSM and DSC are 
considered compone11ts important ~6 
safety, they are not consider!)d operating 
systems in the sam.e sense a~ speni fuel 
pool cooling water systems or: · .. , •. 
ventilation systems that may require 
other instrumentation and control 
systems to ensure proper functioning .. 
Due -to this passive. desig!l, te_mperature ·• 
monitoring and surveillance activities· .; 
ore appropr.i~te and sufficient to a.ssure·" 
adequate protection of the pubHG health. 
.nnd safoty for thjs clesign. · · · : . . · · 

. Because.the Standardized NUHOMS . 
DSC is welded closed arid has been . 
decontaminated before· being placed in 
a HSM. there is Ii.a routine radioactive · · 
liquid.generation that W(jU)dr1;1quite·-a'·.' 
retention basin -0r sump.Water eritering· 
the storage area has no mech.anism of 
becoming con~aminated because the .. 
DSC 1s unclosed within the HSM and is· 
expected to be dried by the heat 
~eneratud during storage. 

C.2. Comment. One commenter 
expressed concern over the possible 
external corrosion of the stainless steel 
DSC because !)f exposure to water over 
decades. Another commenter expressed 
concern about corrosion of stainless 
steel under conditions of indefinite 
duration, stating that while stainless 
steel corrodes less rapidly than ·carbon 
st,eel, even the plumbing fixture · · 
industry is finding_ unexpected stainless 
steel pitting and corrosion under 
conditions fat less intense than those in 
a DSC. Another commenter stated that 
the system is not designed for remote 
inspection of the DSC for corrosion 
while it is in the HSM and that the only 
way to inspect the DSC is to return it to 
the spent fuel po'ol. Periodic inspection 

· of the DSC is needed to preclude or · 
identify gradual canister deterioration 
by unknown mechanisms. Another 
commenter inquired a,bout a checking 
system for the. NUHQMS in the future. · 
How will corrosion be evaluated on the 
canis\er (DSC) and the support rails 
inside the HSM? ls it possible for then1 
to·accumulate moisture and corrode 
together .over possibly many years of 
storage? What check is required on ~he 
possibility that. the canister coulcln 't he 
rem.oved at the end of cask life'f 

Response. The.DSC is enclosed within 
the HSM and is not exposed lo external 
..vater. Laboratory experiments have 
indicated a general corrosio'n rate of less 
than 0.00001 inches per .year for similar 
stainless steels.The NRC beli'eves thesH 
experiments more accurately bound 
DSC corrosion .than experiences in 
unrelated industries. For the 50-year 
design life of the DSC, the expected 
corrosion would therefore not result in 
exceeding a corrosion depth of 0.0005 
inches. This will not affect the DSC 
performing its intended safety 
functions. Because of the low corrosion 
rates expected for stainless steel,· 
periodic inspections for deterioration 91 
the DSG are not considered necessary 
Therefore, inspections are not required 
'I_'he support'rails for the DSC have an 
extremely hard-alloy steel applied to the 
sliding surface, are,grouhd to a smooth 

. ijnish,,nnd are coated with:a dr-y film· 
hibr.icant to prevent corrosion- a.rid ·to · 
reduce the coefficient of friction 

. furtherincire, the environment inside· .. 
the HSM is protected from rain rind it 
is.kept dry by 'the heat load from the 

. DSC. Therefore, it is highly ·unlikely thnt 
corrosion between the stainless steel 
and the hard alloy steel surface of the 
support rail will occur to a'ny signifk.ant 
extent: These conchisions and analyses 
regarding the very small likelihood of 
. corrosion indi'cate that there is 
reasonable assurance that the DSC ca11 
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be removed from the HSM when 
required.. · . . ·' 

C.3. Comm·ent; Orie,commenter . 
questioned whether the.scf.E!ens between 
the casks, which are essential to cooling, 
will remain clear of debris and how they 
con be cleaned if they become partially 
clogged. Another commenter was 
concerned about how the roof screen 
was inspected, stating that it seems 
likely that insects, animals, and birds 
will be attracted to the warm air coming 
from the outlet vents. Sev.eral . . 
commenters remained concerned about 
vent blockage that can co~pletely cover 
and.block screening and,vents · ·. . · 
particularly from insects such as paper 
wasps, that build huge nests, and 
swarm·s of midges that are common to 
the Great Lakes. How ere the screens 
attached? 

Response. As stated in the Certificate 
of Compliance., a licensee using the 
Standardized NUHOMS must conduct a 
daily visual surveillance of the exterior 
of air inlets and outlets (front wall and 
roof bird screen). hi additioir, the · 
lkensee·must perform a daily close-up 
inspection to ensure that no material 
accumulirtes between the modules to 
block the air flow. If the surveillance 
shows blockage of air vents, the licensee 
is required to clear the vent blockage by 
following procedures developed by each 
user of the Standardized NUHOMS. If 
the screen is damaged, the licensee must 
replace the screen. The required daily. 
surveillance an'd temperature 

. measurements should readily" detect 
: blot:knge;ofthe ve~ts or screens by 
· insects, ariimals, or birds in a timely 
manner, leading to the removal of the 
obstruction before damage occurs from . 
high ·temperatures. The bird screen is 
made of·stainless steel wire cloth tack­
welded to stainless steel strips, which 
are attached to the HSM with stainless 

I steel weqge anchors. 
C.4. Comment. One commenter 

expressed concern·_about the presence of 
burrowingmi.d other nuisance animals 
that have posed problems at other waste 
sites. · 

Response. ijurrowing and other 
nuisance animals are not expected to 
pose problems for the Standardized 
NUHOMS. Because ·of the robust system 
design, animals will not be able to get 
to the radioactive material or cause · 
damage s~'ththat water' could cause 
movement of the radioactive material. 
Burrowi~g under the concrete pad 
wo'uld nbt.~alise. damage to safety­
reJated' ccimponents: Further, large-scale 
burrpVling)vould'likely __ be.detecte.d by. 
t~e·c;faJtj sur.v~Ul~rice. 61' othiJractivities 
related to fhe" operation 'of the stor~ge .· . 
area. . ... , · ··' ·· .· · · ·. · · · · · 
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. C.5 .. ,Comment. One commenter. controlled conditions that·should safely 
. \VBn~ed additional radiation monitoring contain the crud and prevent its release 

becB11se of¢e calculated higher dose to the environment . 
. rates O\'.er previous NU~OMS designs. .. t.a. Comment.Several comm enters 
The commenter stated that these higher wanted the NRC to set definite· methods 
dose rates are not consistent with the for the required surveillance and . 
objective of maintaining occupational monitoring of NUHOMS; including the 
exposures ALARA, and that site-specific : daily temperature-measuremei\ts, so that 
applications should provide detailed data are uniform and standardized for 
procedures and plans to meet ALARA future reference on different modules at 
.guidelines and 10 CFR Part 20 different reactor locations .. 
requireinen~s with respect to operation Response. The NRC Certificate of 

. and maintenance. Compliance for the Standardized 

. . R~spons.e, No !idditional radiation- . NUHOMS has required temperatur~. 
-µt~nit_oring has.lieen-specifically measurements. However, the licensee or 
. identified or required for t!ie ·.. . . . · veridor has latitude in determining how 
Standardized NUHQMS. However, 10 the performance-based temperature. 
CFR Parts 20; 50, and 72 require that ~quirements will be met. The NRC is . 

· li~ensees comply wi.th.ALARA. In notconvinced that the.possible benefits 
addition, 10 CFRf2.212.(b)(6) requires of a uniform, but prescriptive; 
each licensee to review its radiation surveillance and monitoring system or 
protection program to determine that technique would.outweigh-the costs of 
their effectiveness is not decreased by curtailing the· freedom of cask users to 
use of the Standardized NUHOMS. . design an implementation scheme 
Further, 10 Cf'.R 72.212 (b)(9) requires suited to their individual needs. Tho 
each licensee to conduct storage collection of uniform data for possible 
actjvities in accordance with . future use. but without a specific 
appropriate written procedures. If the regulatory need could lead to additional 
results of these licensee activities · exposure to workers; or adversely affect 
indicate that additional procedures are safety without any offsetting benefit. 
required then the licensee is required lo C.9. Comment .. One commenter asked 
implement the procedures. about the design .life of this NUHOMS 

C .. 6. Comment. One commenter was module and on how-this.is documented. 
coµcerned about the optical survey Will the canister be reinoved· from the 
equipment used to align the transfer concrete module at a specific time. and 
cask with the HSM before transfer. What . be opened? . 
checks are made on .this optfca_l Response. The design life of the 
equipmen.t and what regulations apply? Standardized NUHOMS is 50 years as 

· R!!sponse. 'fh_e optical equipment . described in the SAR. The Certificate of 
used to aHgn t~e transfer cask with the Compliance has a 20-year approval 
.HS~ is optional and is an operational period that can be renewed by'NRC for 
convenience. However, the licensee another 20 years following a safety 
niust meet Technical Specifications reevaluation. It is expected, that at the 
1.2.9 in the Certificate of Compliance. end of operation, the canister will be 
Therefore, only appropriate calibrations removed from the concrete module and 
or ch(lcks to assure compliance with this will be opened in the spent fuel pool 
technical specification .are appropriate: facility or a.n. adequate dry environment 

C.7. Comment. One commenter wnnts nlternative. The fuel will be transferred 
to know who evaluates the insertion or to an NRC-approved shipping cask for . 
retrieval of the DSC ·for excessive off-site transportation aud ultimate 
vibration and what is the result of disposnl by the DOE. 
exc;:essive vibration. Would this allow C.10. Comment. One commenter 
crud to be released? . believed it prudent to monitor 

!fespo11se. The NRC Certificate of temperature and air flow to ensure tlrnt 
.Compliance, Section 1.2.9 provides that _temperature excursions are not 
the cask user observe the transfer system experienced. . 
during DSC insertion or retrieval to Response. NRC believes the required 
ensure that motion or excessive temperature measurement stated in 
vibration does not occur. If also Specification .1.3.2 of the·Certificate of 

·prescribes.certain foHow-up actions to Compliance, plus the daily visual. 
be tnken by the cask user in the event inspection of HSM air inlets and outlets. 
tq!3(af!gnrilent tole'i·ances are exceeded are adequate to ensure that temperatuni 
a·nd e~cessive vibration occurs. It is · excursions exceuding the.design basis 
possibie 'tha(excessive Vibration Could: are not experienced Rlld to determim.i 
dislodge i:'rud'. J-tbwever, the c:rud.wquld when c:orrect.ive action needs to lie 
be ·cont11ined within ~e DSC and would taken to maintain safe storage 
not,be rele.as~cl fo ·.tp,e _!ltntosphero . . . . . conditions. Therefore. air flow 
becnus11. the DSC:,is a·l!eale.d ves~el. Any m.eaS.µremcnts are not required to assure 
opening ot.thepSC ~ill lie u1,1der : . safety. · · 
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D. A number of commenters raised 
technical issues related to the thermal 
analysis of the Standardized NUHOMS 
and thermal performance of the syst(!m 
under normal, off-normal, and accident 
conditions. 

D.1. Comment. Several commenters 
wanted, in the interest of ALARA 
principles, the capacity for . 
approximately 24 kW heat removal to be 
verified by using an artificial heat load. 
One commenter suggested that the 
NUHOMS be tested with a full heat load 
at a testing site such as Idaho National 
Engineering Laboratory {INEL), and not 
at eatji reactor site that may load it with 
a h~gher heat generation rate fueL . 
Another commenter cited the ALARA 
philosophy of loading the oldest fuel 
first even though design basis fuel is on 
site. Several commenters wanted 
deletion of the requirement (a literal 
interpretation of draft Certificate of 
Compliance) to calculate the 
temperatur.e rise for each HSM loaded 
with canisters producing less than the 
design limit of 24 kW for the following 
reasons: 

(1) Users are not normally provided 
the vendor's analytical models for this 
calculation. 

(2) The 100 °F rise calculated for the 
design basis maximum heat load · 
ensures that all safety limits are met for 
concrete and fuel, 

(3) Because 24 kW is the limit, 
virtually all the HSMs will be affected, 
which places an undue burden on the 
user to "baseline" the predicted delta-T 
by calculation considering the inherent 
safety margins of the system, and 

(4) Technical Specification 1.3.1 
ensures that air flow is not blocked so 
a false measurement of low temperature 
rise cannot occur. 

Response A licensee is not required 
by NRC to load the oldest fuel first but, 
in the interest of ALARA, it may do so. 
However, each time hotter fuel is loaded 
up to the maximum allowed in a DSC, 
the licensee would need to verify the . 
heat removal performance of the system. 
For fuel producing less heat than the 
design liinits of the system, the heat 
removal capacity of the system 
determined by calculation must be 
verified by temperature measurnments .. 
This process must be repeated each time 
a DSC is loaded with hotter fuel until 
the maxill)um-system designed heat 
load is reached. When loaded with 
spent fuel producing 24 kW heat, the 
system may not have an ambient and 
vent outlet temperature difference of 
more than 100 °F for fuel cooled equal 
to or more than 5 years. This 
verification process is required to . 
confirm that the as-built system of each 
licensee is performing as designed. A 
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licensee could use an artificial heat 
source to test an initial cask at a 
bounding heat load of 24 kW before 
loading fuel.-Howeyer, this test would 
o~ly verify the spent fuel heat removal 
capacity of the system. It would not 
verify as-built performance. Experience 
has shown that .adequate verification 
testing can be performed at the reactor 
site. Therefore, performing the 
verification at a testing site like INEL 
would not provide additional safety 
margins. . . · 

D.2. Comment. Several commenters · 
pointed out possible conflicting 
statements about temperature 
measurements in the surveillance 
requirements. In discussions about the · 
heat removal. capacity test, temperatures 
are determined only during the test 
period. Daily temperature 
measurements on each HSM are . 
required· to verify thermal performance. 

Response. These two temperature 
measurement programs have different" 
objectives. Temperature measurements 
by licensees to verify the·heat capacity 
calculations need only be done until 
equilibrium is reached. The daily 
temperature measurements by licensees 
are intended to demonstrate continued 
safe operation within specified limits 
over the life of the HSM and may not 
be the same type of measurement done 
in the initial period to verify heat 
removal ·capacity.·· . 

D.3. Comment. One commenter was 
concerned about the adequacy of 
cooling under all atmospheric 
conditions in the country. The 
commenter cited conditions-such as 
humidity over 90 percent, temperature 
over 100 °F, and no wind. 

Response. Regulatory requirements 
for general licens!3f! users of dry storage 
casks are contained.in 10 CFR 72.212(b). 
Each user must verify ~t the following 
conditions are not exceeded at their 
reactor site for the Standardized· 
NUHOMS: the maximum average yearly 
temperature with solar incidence is 70 · 
°F; the average daily temperature is 100 
°F; and the maximum temperature is 
125 °F with incident solar radiation. If 
the power reactor site Wgh _temperature. 
parameters fall within these criteria, the 
Standardized:~OMS can be safely 
used at the site. . 

D.4. Comment. One commenter wants 
the NRC to establish procedures t~ . 
measure temperatµre pe:rformance, 
especially the thermal performance of 
an individual"module and not the · · 
combined performance of adjacent 
modules as stated on page A-23 of the 
draft Certificate of Compliance. · 

Response. As requ_irecl by the 
regulations, the licensees ar~ required to 
develop detailed procedures. NRCin its· 

regulatory oversite role has the 
opportunity to review the adequacy of 
the procedures. The requirement cited . 
by the commenter is a requirement for 
the licensee to verify a temperature 
measurement of the thermal 
performance for each HSM, not the 
combined performance of adjacent.· 
modules. A cautionary statement is 

. included in the basis of the specification 
to ensure that licensee measurements of 
air temperatures reflect only the thermal 
performance of an individual module 
and not the combined performance of 
adjacent modules. · · 

0.5. Comment. One commenter 
wanted to know how the temperature 
differences in the roof, side wall. and 
floor areas are incorporated into the 
daily temperature measurement. 

Response. For the first HSM to be 
emplaced, the user is required to 
measure .the air inlet and air outlet 
temperature difference of the system at 
equilibrium. This measurement is to 
ensure that the heat capacity of the · 
1;ystem will not be exceeded and that 
the concrete temperature criteria will 
not be exceeded. For the Standardized 
NUHOMS, this maximum heat capacity 
is 24 kW. The 24 kW heat load is the 
design maximum and.is the basis for the 
thermal hydraulic calculations for the 
cask. The temperature distribution for 
various parts of the HSM have been 
calculated (i.e., the roof, walls, and 
floor} by the caskvendor. Temperature 
differences causing thennal stresses in 

. the concrete were evaluated and are 
· duly reported in both the SAR and SER. 
These calculations were reviewed by 
NRC as a part of the overall process for 
this design approval. 

0.6. Comment. One commenter stated 
that daily temperature measurements 
are not ·necessary to ensure convective 
air flow, given the requirement to verify 
that the inlets and outlets are not 
obstructed. Site-specific NUHOMS 
require temperature measure_ments 
when the DSC is placed into the HSM, 
24 hours later; and again at 1 week after 
loading to ens~ire adequate thermal 
performance. · · . 

Response. The NRC disagrees with 
this comment. The HSM and DSC are 
considered components important to 
safety in the Standardized NUHOMS. 
Daily temperature measurements of the 
thermal performance by the licensee are 
required to provide additional assurance 
that thermal limits are not exceeded 
uncler the general license. This 
requirement was.imposed on the first 
ca~ ·of this type approved by the NRC 
and listed in 10 CFR 72.214 for use by 
a general licensee, the VSC-24 cask (58 
F~ 17967; April 7;1994} and is now 
applied tci the Standardized NUHOMS. 
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E. A number of commenters expressed 
concern about emergem;y planning and 
response contingencies. · 

E.1. Comment. Several c:ommenters 
expressed concern that in the event of 
problems and the.need.to off-load fuel 
(as in the recent situation at Palisades), 
a transfer cask may not be available in 
a timely manner because of inclement 
weather or because the transfer cask 
itself has experienced problems or is 
being used elsewhere. Orie commenter. 
expressea concern at having to have a 
transfer cask on site within 40 hours of 
vent blockage to prevent concrete 
damage. If the transfer cask is leased 
from VECTRA and is not. at the 
licensee's site, who is liable if 
something happens that would require· 
the use of a transfer cask? 

Response. _The NRC has analyzed all 
design basis accidents from ·the 
operation of an ISFSI and concluded 
that there will be no release of 

. radioactive material to the environment. 
The 40-hour limit on vent blockage is 
intended to prevent concrete . . · . 
degradation that might occur over a long 
period of storage. A vent blockage 
accident would not result in the release 
of radioactive material because tl\e DSC 
would not be breached. Therefore, the 
NRC believes that the potential risk to 
the public health and safety is extremely 
small during the time needed to obtain 
the use of a .transfer cask .. Thus,. there is 
no requirement that a-transfer cask be at 
an ISFSI site all the time. . 

E.2. Commen·t. One commenter 
expressed concern that the effects of 
tornado winds and missiles during 
movement of the fuel in a transfer-cask 
or in a storage-cask on a transporter 
were not analyzed.. . .• . . . 

Response. Both-the vendor's SAR and 
NRC staff's SER address the effects of 
tornado winds and missiles .during 
movement of the transfer cask with.a 
-loaded.canister. These· analyses show. · 
that, fQr tornado windi;, there is a safety 
factor of 1.5 against overturning when· 
subjected to Design Basis Tornado 
winds (a safety factor greater than 1 will 
generally be adequate for public 
protection}. The transfer cask·stability, 
tornado missile penetration resistance, 
and shell and end plate.stresses were · 
calculated and.shown to.be below the. 
allowable stresses for ASME BPVG 
Ser.vice Level D (accident) stresses. 

E.3. Comment. One commenter.,· .... 
described an October 1972.stormthat 
flooded the entire Davis-Besse plant 
s.ite, including the (pre-operational) 
reactor building. There has.been 
subsequent flooding of the site, . 
particularly during spring thaws. 

Response. Safety analyses by NRC and 
the cask vendor show the Standardized 
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NUHOMS can withstand floods and will 
co_ntinue to perform acceptably. With 
regard to the Davis-Besse site, the 
licensee changed site topography during 
plant construction. Specifically, the area 
was built up and some dikes were 

·added.The plant structure's ground 
floor elevation is 585 feet International 
Gftiat Lakes Datum (IGLD), which is also 
the elevation of the pad. The licensing 
design basis for maximum probable 
static water level on the site is 583.7 feet 
IGLD. As noted, the HSM and DSC were 
evaluated for flood conditions as 
required by 10 CFR 72.122(b). The HSM 
can withstand a maximum water 
velocity of 15 feet per second and a 
static head ·of 50 feet of water. The DSC 
can withstand a static head of 50 feet of 
water. Any site that intends to use ii 
Standardized NUHOMS design must 
evaluate the conditions at their site to· 
verify compatibility with the design 
specifications of the system. 

· F;· A number of commenters raised 
issues relating to the design, evaluation, 
and operation of the Standardized 
NUHOMS. 

F.1 Comment. Several comments 
related to the fuel to be stored in the 
Standardized NUHOMS. One 
commenter wanted control ·components 
contained in assemblies addressed in 
the SAR and SER citing DOE acceptance 
c;:riterili. One commenter questioned 

. how _55,000 MWD/MTU bumup fuel 
now being used .in pressurized water 
reactors will be handled since the 
Standardized NUHOMS-24 is rated to 
handle only 40,000 MWD/MTU bumup 
fuel. Another commenter, citing 
provisions of current site-specific 
licensees for other. NUHOMS designs, 
St!lted that higher burn.up should he 

· allowed if the decay heat and 
radiological source terms are within 
limits. Another commenter asserted that 
increased fission products from higher 
enriched fuelmay potentially increase 
embrittl_ement of the fuel cladding and 
that this needs to be evaluated in the 
SER. This commenter further alleged 
that this would increase the probability 
of more defective fuel being loaded into 
dry qisks... · 

Response. The vendor designed the 
cask system for storage of.presst1rized 
wntei: or boiling water reactor fuel 

.assemblies meeting certain 
. specif!,cations. By limiting the use of the 
cask system to assembl~es meeting these 
specifications, the vendor made a 
decision that may partially restrict the 
use of the cask. However, the NRC does 
not require that a cask be universal for 
all types of fuel or be usable at every 
reactor site. For example, none of the 
casks previously listed.in 10 CFR 72.214 

. is usable for boiling water reactor spent 
fuel. 

Currently, the 55,000 MWD/MTU 
bumup fuel and fuel with initial 
enrichments of greater than 4% will 
have to remain in the spent fuel pool 
because dry spent fuel cask designs to 
store fuel with this higher· bum up and 
initial enrichment or related to DOE 
acceptance criteria have not yet been 
reviewed and evaluated by the NRC. 

F.2 Comment. Several comments were 
related to criticality safety analysis One 
comnianter questioned the conservatism 
of-using 7.5-year cooled spent fuel when 
5-yenr-cooled fuel is the minimum 
specified and when older fuel may also 
be stored in the cask. Another inquired 
about criticality safety if the original 

. basket geometry were compromised, as 
might be the case for brittle failure of a 
spacer disk. In the compromised basket 
geometry case, the commenter also 
.asked about the difference in criticality 
safety for a helium atmosphere rather 
than·a borated water medium.- The 
commenter, referring to July 24; 1992, 
meeting minutes, inquired why all 
parties agreed not to spend any . 
resources to make these criticality safely 
calculations. 

Response. The Standardized 
NUHOMS nuclear criticality safety 
analysis is based on the following: (1) 
Babcock.and Wilcox 15 x 15/208 pin 
fuel assemblies with initial enrichments 
up.to 4.0 wt% ofU-235 and (2) General 
Electric 7 x 7 fuel assemblies with 
initial enrichments up to 4.0 wt% of U-
235,.for the Standardized NUHOMS-
24P and NUHOMS-52B designs 
respectively. The age of the fuel that 
will actually be stored is not relevant in 
criticality safety analysis because the 
analysis assumes storage of unirradiatcd 
fresh fuel that is more reactive than 
cooled spent fuel. The Standardized 
NUHOMS-24P system has · 
administrative controls that limit the 
irradiated fuel reactivity to less than or 
equal to 1.45 wt% of U-235 equivalent 
unirradiated fuel (Certificate of 
Compliance Section 1.2.1). 

· The possibility of a criticality 
accident caused by the brittle failure of 
the basket should not be a significant 
concern. No lifting or handling of tho 
DSC.outside the spent fuel pool 
building is permitted if the basket· 
tern perature is lower than 0°F ~f the 
user does not determine-the actual· 
basket temperature, the ambient 
temperature must be used 
conservaHvely. Und·er these temperature 
restrictions, the basket materials will 

• not behave in a brittle fashion. 
Consequently, the basket geometry 

• would not be compromised by brittle 
, failure. As for the criticality safety 
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consideration related to a helium 
atmosphere versus a borated water 
medium, the k.,,r of the fuel in a helium 
atmosphere is much less than the k.:rr in 
borated water. Therefore, criticality 
calculations for the borated water are 
sufficient because they ere more 
conservative and therefore would hound 
calculations using a helium atmosphere. 

F.3 Comment. Two commenters were 
concerned with shielding and dose 
assessments for the Standardized 
NUHOMS. One commenter believed 
that using 10-year-cooled fuel for the 
dose assessment was nonconservative 
when 5-year-cooled fuel is needed to 
load the DSC to produce 24 kW of heat. 
Another, referring to an NRC meeting 
with Pacific Nuclear Fuel ·Services, Inc. 
(PNFSI), wanted clarifir.ation of an NRC 
request to delete a clause allowing the 
utility to perform site-specific shielding 
calculations. 

Response. The cask vendor presented 
dose assessment results in the SAR for 
both 5- and 10-year-cooled fuel. 
However, for this rulemaking, NRC used 
the dose assessment for 5-year-cooled 
fuel for the shielding analysis radiation 
source term and for accidental releases 
of radionuclide material. NRC's use of 
the 5-year-cooled fuel assessment is 
conservative and bounding. 

To ensure safe storage of spent 
nuclear fuel in NRC-approved casks, the 
NRC specifies, in Section 1.2.1 of the 
Certificate of Compliance a number of 
fuel acceptance parameters. These 
parameters, which may include bumup, 
initial enrichment, heat load, cooling 
time, and radiological source term; 
define the properties of those assemblies 
that can be stored in a cask. One such 
parameter of interest for the 
Standardized NUHOMS is the 
radiological source term that forms the 
basis of the shielding analyses. For this 
parameter, the vendor proposed an 
alternative approach. Specifically, for 
fuel assemblies that fall outside the 
specified source term parameters but 
satisfy all other parameters, the vendor 
proposed to allow licensees to do 
individual cask shielding calculati_ons to 
show compliance with the design basis 
dose rates. This could result in more 
assemblies in a licensee's inventory that 
would be eligible for dry storage In .the 
instance noted in the comment, the NRC 
did not agree with the vendor proposal. 
The Certificate of Compliance dose rate 
specifications provide a simple check to 
ensure that DSCs are not inadvertently 
loaded with the wrong fuel. The dose 
rate specifications are based on the 
shielding analyses provided by the 
vendor in its SAR. Because of 
differences in non·-fuel components in 
the ends of some assemblies, dose rates 
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higher than those evaluated by NRC in 
the SER may occur at the ends of casks 
than were assumed in the shielding 
analysis. The C,ertificate of Compliance 
specifications allow for this possibility 
and permit the licensee to store such 
fuel provided the licensee verifies 
proper cask fabrication. conformance 
with all other fuel parameters, and 
compliance with radiation protection 
requirements. Tµe site-specific 
calculations referred to in the comment 
are not shielding calculations. but rather 
are the licensee's written evaluations {or 
dose assessments) required by 10 CFR 
72.212(b)(2)(iii) to establish that the 
radiation criteria for ISFSI in 10 CFR 
72.104 have been met. The Certificate of 
.Compliance also requires that the 
licenfiee submit a letter report to. the 
NRC summarizing its actions in this 
type of case. . . 

F.4. Comment Several commenters 
were concerned with fuel clad integrity 
issues. Particularly, they were 
concerned with potential problems that 
may arise because of differences 
between vertical and horizontal storage. 
One commenter noted that it was 
essential to inspect the cladding 
carefully for the minute hairline cracks 
which would allow the radioactivity 
inside to escape. Another commenter 
wanted it made clear that for fuel to be 
eligible for storage it doesn't need to be 
specifically inspected nor require 
special handling or storage provisions 
within the spent fuel pool. The 
commenter also asserted that pinho,e 
leaks. in fuel rod cladding do not · 
constitute gross breaches. The 
commenter wanted fuel cladding 
integrity clarified. Another commenter 
claimed that horizontal storage or fuel 
rods will lead to cladding deterioration 
that would challenge the technical · 
specifications of the NUHOMS cask. 
Another commenter was concerned 
about the possibility of fuel rod bowing 
that could result in weighted contact 
between the fuel cladding/crud and the 
DSC guide sleeve, with the potential for 
eventual bonding of the materials over . 
the duration of the storage period. One 
commenter, noting that some of-the fuel 
in the spent fuel pools could be nearly 
20 years old, was concerned that the 
fuel will not be tested for leaks using· 
specific techniques such as penetrating 
dyes, eddy current, sipping, or 
ultrasound before canister loading. A 
commenter wanted all fuel with known 
defects and all water-logged fuel 
retained in the spent fuel pool until the 
cask integrity under operating 
conditions 1s fully demonstrated. 
Another wanted to know how "grossly 

breached" fuel will be ultimately 
handled and shipped off site. 

Response. In the Standardized 
NUHOMS, PWR fuel rods are stored in 
a horizontal orientation and do not 
normally deflect in the middle of any 
span so that the rods contact the DSC 
guide sleeve. However, the possibility 
exists that a bowed rod may come in 
contact with the guide sleeve. . · 

With respect to storage of BWR fuel, 
the fuel channel that surrounds the fuel 
bundle (rods) provides a barrier to 
separate coolant flow paths, to guide the 
control rod, and to provide rigidity and 
protection for the fuel bundle during 
handling. Therefore, the BWR fuel rods 
inside the channel do not come in 
contact with the guide sleeves. Even if 
there were contact with either PWR or 
BWR fuel rods, the interaction would 
not. present a significant concern 
because the guide sleeve material is 
stainless steel, which has a very low rate 
· of corrosion, and the DSC cavity is 
evacuated and back-filled with inert 
helium, which further reduces the 
likelihood of any corrosion .or bonding 
involving the guide sleeve and.fuel rods 

The Certificate of Compliance . 
requires that the fuel have no known or 
suspected gross cladding breaches to 
ensure the structural integrity" of the 
fuel. Known or suspected failed fuel 
assemblies (rods) and fuel with cladding 
defects greater than pin holes and 
heirljne cracks ere not authorized in the 
.Standardized NUHOMS. Fuel meeting 
this specification will- be safely stored 
and will remain intact in star-age 
because the dry inert atmosphere and 
relatively low temperature will prevent 
deterioration of the claddin·g. Grossly 
breached fuel will be handled in site-
specific license apylications. · 

F.5 Comment Quite a few comments 
related to the structural stability of the 
HSM, particularly its response to 
earthquakes. Commenters questioned 
the possibility of vertical storage of the 
Standardized·NUHOMS and suggested 
that it would be very difficult to restram 
the HSM if the DSC were in a vertical 
position. One commenter wanted dry· 
storage casks constructed to Building 
Officials Code Administrators {BOCA) 
National Building Code (and Ohio 
Administrative Code) for structures m 
use group H-4, _h1gh·hazard use, which 
includes radioactive materials. 
Commenters ,quest1oned whether 
ground acceleration as used by the NRC 
in its evaluation could adequately 
describe ell potential earthquakes east of 
the Rocky Mountain Front and 
suggested that a ground acceleratio~ of 
2.5g would not be realistic for an sites, 
despite prox1m1ty to fault lines. Another 
commenter alleged a number of.seismic 
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events in the midwest which had some 
effect in the Ohio area could cause a 
complete failure of the cask and 
re·quested that the NRC insist that the 
cask, containment structure, and 
foundation pad be designed to 
substantially exceed all earthquakes 
with a potential for 0.60g. One 
commenter wanted to know if the 
module had been analyzed for 
earthquake events at all United States 
reactor sites, according to Laurand 
Findmun Seismic Hazerd Curves; Other 
commenters expressed various concerns 
about the ·integrity and reaction of the 
Standardized NUHOMS components 
under earthquake conditions and asked 
the following questions: . 

Could the casks ci;IISh against each 
other as the gro'und moves beneath 
them? 

Could the module shift, crack, or 
move off the pad? . · 

Ho.w are the rail support holdings 
evaluated? ,. · 

Could the DSC be knocked off the 
rails? and · 

Could the module roof crack and foll 
on the canister? 

Response. '.fhe Standardized 
NUHOMS design des_cribed in the 
vendor's applications for approval and 
the SAR does not address vertical 
storage. Consequently, NRC neither 
evaluated nor approved vertical storage 
for the system. Therefore, it may not be 
stored vertically. 

The NRC reviewed the Standardized 
NUHOMS·for compliance with design 
criteria that are more stringent than 
those of the BOCA National Building 
Code (NBC) (see response to C~mment 
A.5). These more stringent criteria are 
included in national standards that 
mor~ closely represent the use of the 
Standardized NUHOMS. 

Part 72 specifies a design basis 
maximum ground.acceleration of 0.25g 
for areas east of the Rocky Mountain 
Front that are not in.areas of known 
selsmkactivity. All HSMs and DSCs ate 
designed to withstand a 0.25g . 
earthquake. Any reactor licensee who 
intends to use the Standardized 
NUHOMS musf verify that the 
maximum displacements at the cask's 
location on the reactor site are within 
the design criteria for. the system. The 
Standardized NUHOMS ls free standing. 

· and not dependent on,the pad for safety. 
Failure of the pad caused by seismic 
events will not cause the Standardized 
NUHOMS to fail. Therefore, cask safety 
does not require the pad to be designed 
to withstand a seismic event. 

F.6. Comment. One commenter stated 
that the SAR did not include 
consideration of the accident events 
such as: aircraft crashes, turbine 
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missiles, external fires, explosions, and 
sabotage. 

Response. Before using the 
Standardized NUHOMS, the general 
licensee must evaluate them to ensure 
the site is encompassed by the design 
bases of the approved cask. The events 
listed in the comment are among the 
site-specific considerations that must be 
evaluated. ·· · 

The site evaluation for a nuclear plant 
considers the effects of nearby 
transportation and military activities. It 
_is incumbent upon the user. of the cask 
. to determine if the SER for the facility 
encompasses the design basis analysis 
performed for the Standardized 
NUHOMS or any certified cask. The 
great majority .of the aircraft are single­
engine propeller airplanes which 
typically weigh on the order of 1,500 to 
2,000 pounds. The cask's inherent 
design will withstand tornado missiles 
and other design loads and also 
provides protection from the collision 
forces imposed by these light general 
aviation aircraft without adverse 
consequences. NURE_G-800, Section 
3.5.1.6 "Standard Review Plan for Light 
Water Reactors,." contains methods and 
acceptance criteria for determining if 
the probability of an accident involving 
larger aircraft (both Military and 
civilian) exceeds the acceptable 
criterion. It is incumbent upon the 
licensee to determine whether or not the 
reactor site parameters are enveloped by 
the cask design basis as required by 10 
CFR 72.212(b)(3). These would include 
an evaluation demonstrating that the 
requirements of 10 CFR 72.106 have 
been met 

Turbine missile analyses typically 
show a very low probability of a turbine 
missUe breaking the turbine casing. The 
site's turbine missile analyses must be 
considered as part cif the facility's 
analysis of the suitability of the storage 
location. External fires are handled by 
established fire control programs. 
_Explosions are prevented by control of 
combustibles under the licensee's fire 
protection program. Sabotage is 
considered under the criteria for 
sect1rity programs that each licensee 
must implement. (See also response to 
comment N.1). 

F.7 Comment Several commenters­
raised issues about the pad and 
foundation. for the Standardized 
NUHOMS. One commenter referred to a 
'previous rulemaking that stated that the 
NUHOMS casks required site-specific 
approvals because they are constructed 
in place. Other commenters. c:oncerned 
with seismic events at the Davis-Besso 
Nudear Power Station and soil stability 
issues similar to cask use at the 
Palisades Plant. asserted that there was 

a necessary relationship of the 
Standardized NUHOMS cask or module 
to the pad at a specific site and that 
evaluation o( it could not be based on 
the reactor site seismic analysis. Each 
site required singular seismic and soil 
analysis for dynamic loads and not just 
static loads. 

Response. The NUHOMS design 
referred to in the July 18, 1990, 55 FR 
29181, rulemaking includes the site- . 
specific pad ~s an integral part of the 
concrete HSM and therefore it is 
important to safety. The Standardized 
NUHOMS considered in this 
nilemaking have the HSMs as free­
standing units; that is, they have no · 
structural connections to the pad. The 
Standardized NUHOMS does not rely 
on the pad to perform a safety function 
to protect public health and safety. The 
vendor analyzed the HSM containing 
the DSC for peak ground accelerations 
,:,f 0.25g caused by earthquakes and 
found that it would neither slide nor 
overturn. NRC evaluated the 
Standardized NUHOMS under a wide 
range of site conditions that could 

. diminish cask safety. Further, under the 
· NRC general license, before using the 
, Standardized NUHOMS a licensee must 

verify that reactor site parameters are 
within the envelope of conditions 
reviewed by NRG for the cask approval. 
If potential conditions exist at the 
reactor site (including potential erosion, 
· soil instability, or. earthquakes) that 
could unacceptably diminish cask safety . 
by any credible means, the licensee's 
analysis must include ah evaluation of 
the potential conditions to verify that 

· impairment of cask safety is highly 
unlik,ely. 

; The NRC's regulations do not 
explicitly require a licensee using a cask 
under a general license to evaluate the 

• cask storage pad and foundation under 
such site conditions for erosion or 
earthquakes. If conditions at the reactor 
-site could unacceptably diminish cask 
safety by affecting the _stability of the 
supporting foundation so as to put the 

· cask in an unsafe-condition, the cask 
may not be used unless the foundation 
is appropriately modified or a suitable 
location at the reactor site is found. 
Implicitly, therefore, the pad and the 
underlying foundation materials must 
be analyzed under site conditions that 
inc;:lude erosion, soil instability, and 
earthquakes, even though the pad has 
no direct safety function and the cask is 
designed to retain its integrity even 
assuming the occurrence of a range of 
site conditions. 
· The licensee has the responsibility 
under the general license to evaluate the 
match between reactor site parameters 
a·nd the range of site conditions (i.e the 
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envelope) reviewed by 'JRC for an 
approved cask. Typically, the licensee 
will have a substantial amount of 
information already assembled in the 
Final Safety Analysis Report (FSAR) for 
the nuclear reactor. In addition, the 
envelope for the approved cask is 
identified in the NRC SER and 
Certificate of Compliance and in the 
cask vendor's SAR for the cask. Of 
course, the licensee should consider 
whether the envelope evaluated by NRC 
adequately encompasses the actual 
location of the cask at the reactor site . 
The licensee should also consider 
whether there are any site conditions 
associated with the actual cask location 
that could affect cask design and that 
were not eyaluated in the NRG safety 
evaluation for the cask. 

The vendor analyzed the DSC and the 
HSM for rigid body response (i.e., 
sliding and overturning) to seismic 
accelerations. -The resultant peak 
horizontal ground acceleration is 0.37g 
and the peak vertical acceleration is 
0.17g. The margin of safety against 
sliding is 1.35. Similarly, the design 
seismic force will not cause the HSM to 
tip over because the stabilizing moment 
of the HSM is greater than the seismic 
overturning moment. The margin of 
safety against overturning is 1.26. Thus, 
no sliding or overturning ofthe.HSM or 
DSC will occur frorrdhe design · . 
earthquake. · · 

Because the pad is not considi,red a · 
safety0re)ated item, a specific pad design 
is not being approved in this rulemaking 
for the Standardized NUHOMS. · 

F.8. -Comment A few commenters had 
questions pertaining to the operation of 
and procedures for the Standardized 
NUHOMS. One commenter inquired 
whether just one mod tile of the 
Standardized NUHOMS could be 

. purchased by a utility, or whatever . 
number of modules desfred could be 
procured-and easily added like singular 
casks. One commenter expressed · 
concern about snow removal procedures 
to prevent blockage of the bottom vents 
by drifting snow Another commenter· 
wanted NRG to establish a procedure: . 
-and criteria for dose rates discussed on . 
pages A-15 and A-16 in the draft · 
Certificate of Compliance. Several 
commenters noted that a procedure for 
opening a storage cask and removing the 
fuel has not been tried before nor· 
documented in the rulemaking. They 
were also concerned that unloading cifa 
cask would place workers at higher risk. 

Response. The NRC Certificate of 
Compliance does not permit or limit the 
number of NUHOMS modules that may 
be purchased by a general license_. The 
NRG does not regulate the commercial 
arrangements between the cask vendor 
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and the users including any provisions 
on the number of casks that can be 
purchased or added to the Standardized 
NUHOMS. . 

Under the Certificate of Compliance, 
Section 1,3, the user of the Sta.ndardiz~d 
NUHOMS (general licensee) is required 
to conduct a visual surveillance of the 
exterior of air inlets and outlets. If the ' 
surveillance shows blockage of air 
vents, they must be cleaned in 
accordance with proper·procedures. 
These procedures will minimize the 
potential impact to the health and safety 
of workers. The daily temperature 
measurements indicate proper thermal 
performance; . · 

The Certificate of Comp1iance 
requires each: licensee -t9 de.vi! lop . 
procedures to implement _the dose · 
criteria prescribed pn p,!ges A-15 and 
A-16. On page A-15 of the Certificate 
of Compliance, Section 1.26, th_e dose 
rate criteria to be met is equal to. or less 
than: (a) 200 mrem/hr: atthe top shield 
plug surface at centerline with waterJn 
the cavity; and (b) 400 mrem/hr. at the 
lop cover plate surface at centerline 
without water in the cavity:Qn page A-
16 of the Certificate of Compliance the 
dose rate criteria is less than or eqiuil to: 
(a) 400 mrem/hr. at 3 feet from the HSM · 
surface; (bl 100 mrem/hr. ·outside ofthe 
HSM door on center line of the DSC; 
and (cl 2o·mrem/hr. at tlie end shield 
,:.,;all exterior. Each ·licensee is required 
to develop "its own procedures to · 
implement these criteria: In addHion, 
each licensee must develop operational 
procedures for the ISFSI for workers' 
"radiation exposure to be ALARA, 

For the Standardized NUHOMS, 
removal .of spent fuel fr.om the bsc is . 
addr~ssed in Chapter 5 of the SAR and 
in Chapter 11 of the SER.-The process 
is essentially the reverse of loading 
operations arid would be performed. 
under the reactor license radiation: 
protection p·rogram. The Certificate of 
Compliance requires each user-to . . 
develop written. procedures for these · .. 
operations and Includes preca1,1tions to 
be considered for unloading. ALARA is 
required to be addressed by 10 CFR Part 
20. Specification 1 1.6 of the Certificate 
of Coin pliance requires that pre~ ·. 
operational testing and training. 
exercises include'the operiirig of a DSC: 
and. returning the DSG arid transfer ca,sk . 
to the spent fuel pooL The C-ertificate of­
Compliance also requires the training 
program to include off.·normal 8Vl;llltS;. 

F.9. Comment..One commenter;-citing· 
the May 1993 study prepared for the • · 
NRC by the Center for Nuclear Wasta 
Regulatory Analyses of San Antonio,. 
Texas, questioned the relatively higher · 
temperature consequences:of dry· storage 
on fuel cladding. The report states that, . 

"the dry environment has the potential 
of producing such prot?lems as further 
fuel cladding oxidaUon;_increased 
cladding stresses, and creep . 
deformation as a result ofrod internal 
pressure * * * ;These po_ssible spent 
fuel and cladding alteration modes 
could be quite accelerated under dry 
storage conditions, since temperatures 
are much higher than in wet storage." 
The commenter does not believe that 
NRC is fulfilling its obligation in 10 CFR 
72;122(h) to see that "spent fuel 
_clodding must be protected during · 
storage against de.gi:adation thili leads to 
gross rupture." · . · · · 

Response. The May 1993 study 
addresses the long-terin geological 

. disposal of high-level waste (spent fuel) 
and is not directed to the short-term 
interim storage of spent fuel at nuc:lm1r 
power plants. The report evalunhis 
processes over 10,000 years of 
repo·sitory performance for geological 
disposal. The conclusions of the report 
are not applicable for the interim storage 
period of a 20-year cask certificate 
during which spen.t fuels stored in the 
DSC have to meet the NRC's criteria to 
ensure that cladding is protected. Under 

· normal operation of the ISFSI, leakage 
of radionut:lides is not expected to 
occur. The design and the double-seal 
welding of the DSC covers are checked 
·and tes_lod to provide structural integrity 
throughout the approved storage period 
During normal storage conditions, tho 
licensee is requir!;!d to conduct a 
radiation monitoring progr~m to ensure 

· protection of workers and the safety of · 
· the general public. · · · · 

G. A number of comments were 
related to broad policy and program 
issues in connection with the storage 
and disposal of high~level radioactive 
waste, including the DOE repository 
program. Some commenters questi01rnd 
the use o_f dry cask storage and 
technology in general. Some 
commenters stated that only dry storage 
casks that would be compatible with 
DOE interim or final repository 
operations, including transportation 
should_ be approved for use under a 
general license. . 

G.1. Comment. One.commenter does 
notwa11t any·more casks approved until 
a permanent Federal repository is · 
openec!. The wet fuel pool is a proven 
technology that has been successful in 
containing radioactivity. Another 
commenter stated that dry storago 1s 
dangerous. 

Response. The NRC, in implementing 
the Nudear Waste Policy Act of 1982, 
has an obligation to review dry storage 
·technologies and to determinewhother 
to approve .the use of these technologies 
for thirstorage of spent fuel if tlrny mnP.I 
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applicable safety requirements. The July 
18, 1990, 55 FR 29181, rulemaking 
found that spent fuel stored in dry · 
storage casks designed to meet the NRC 
regulatory requirements can safely 
contain radioactivity. This rulemaking 
adds one cask design that meets the 

· safety requirements previously 
developed to the list of approved casks. 
The previous responses to comments, as 
well as the detailed safety and 
environmental analyses underlying this 
rulemaking (and described elsewhere in 
this notice), all reveal that the 
Standardized NUHOMS will conform to 
the NRC J't\<lUirements and that.its use 
should not pose the potential for 
significant environmental impacts. 

DOE is required by the Nuclear Waste 
Policy Act of 1982 to accept spent fuel 
for ultimate disposal. Moreover, the 
Commission made a generic 
determination in its waste Compliance 
Decisions (September 18, 1990, 55 FR 
38474 and August 31, 1994, 49 FR . 
34658) that safe disposal is technically 
feasible and will be available within the 
first quarter of the 21st century. 

Dry cask storage has significant 
advantages over wet storage in that the 
system is passive and requires minim.al 
human intervention. No pumps, filters, 
or water. quality monitoring are needed 
to maintain the conditions necessary for 
wet storage. The only monitoring . 
required for the Standardized NUHOMS 
is daily temperature monitoring and 
visually checking inlet and outlet vents. 

G.2. Comment. A number of 
commenters wanted.a full fonnal trial­
type public hearing on the use of the 
NUHOMS cask. 

Response. Consistent with the 
npplicable procedure, the NRC does not 
intend to hold formal trial-type public 
hearings on the Standardized NUHOMS 
rule· or _separal:e hearings at each reactor 
site before the use of the dry cask 
technology approved by the 
Commission in thi11 rulemalcing. 
Rulemaking prpcedures; used by the . 
NRC for generic approval of the 
Standardized NUHOMS, including the 
underlying NRG staff technical reviews 
and the oppprtunity for public input, 

. are more than adequate to obtain public 
input and assure protection of the 
public health and safety and the 
environment. In this rulemaking, tne 
NR~ has taken additional steps to elicit 
and fully consider public comments on 
the Standardized NUHOMS technology. 
These steps included NRC p!lrticipation 
in public meetings near Davis-Besse and 
extension of the public comment period 
hy 45 days in response to public 
requests. This extension provided a total 
public comment period of almost 4 
months. 
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Section .. 3.3;i of the Nuclear Waste 
Policy Act of 1.982 authorizes the NRC 
to approve spent fuel storage 
technologies by·rnlemaking. When it 
adopted·the generic process in 1990 for 
the review and approval of dry cask 
storage·technologies, the Commission 
stated that "casks • • • [are to] be 

. approved- by roleniaking arid any safety 
issues that are connected with the casks 
are properly addresseq in that 
rnlemakingrather'than in a hearing 
procedure~· Ouly 15; 1990; 55·FR 

· 2~181). ·Rtilemaking under NRC rules of 
practice, described.in 10 CFR 2.804 and 
2.805, pro\!ides .full opportunity for 
expression of-public views.but does not 
use formal trial-type hearings of the 
kind requested by commentei:s. · . 
. In .this proceeding, rulemaking clearly 

provided adequate avenues for members 
qf ibe public to provide their views 
regarding NRC's proposed approval of 
the Standardized NUHOMS, including 
the opportunity to participate through 
the submission .of statements, · 
information, data, opinions and 
arguments. In this coiuiectji:m, technical 
evaluations for Standardized NUHOMS 
and detailed docm:nented findings of 
compliance wUh NRC safety, security, 
and-environmental requirements were· 
prepare"d by·the NRC staff for public 
examination. In November 1993, the 
NRC staff reviewed· the Standardized . 
NUHOMS and approved the design for 
the p11-rpose of initiating _this rulemaking 
to Bl'!lJl.t a generic ap·proval of the design. 
In addition, the· NRC staff conducted a 

. second review in response to the public 
comments on the Standardized . 
NUHOMS in this rulemaking, again 
finding compliance with NRC 
~quirenients as discussed in this · 
document. : .·. . 

. In addition to reviewing 
systemati~lly and in depth the 
technical issues important- to protecting· 
public health and safety,'and the 
environment, the NRC has taken extra , 
steps to obtain·and fully consider public 
views on 'the Standardized NUHOMS · 
technology.and has made every effort to 
respond to public concerns and · 
questions about the Standardized 
NUHOMS compliance with NRC safety, 
security, and environmental . 
requirements. The initial public 
comment·period opened on June 2. 

. 1994, and was scheduled to close on 
August 16, 1994. On August 29, 1994. 
ibe pµblic comment period was 
extended ti) September 30, 1994. The 
NRC also participated in an earlier 
meeting near the Dev'is-Besse site. 

Undetthese cin;umstances, fonnal. 
hearings would not appreciably·add to 
NRC's _efforts to ensu.re· adequate 
protection of public health, safety, and 

the environment and they are 
unnecessary to NRC's fuH 
understanding and consideration of 
public views on the Standardized 
NUHOMS. 

G.3. Comment. One commenter stated 
that because therl) is not now and there 
may not be a permanent high-level 
radioactive waste (HLWR) ·repository for 
commercial reactor fuel, and sinc:e the 
NUHOMS 24P and 52B casks arc non· 
transportable, any distinction between 
so called "temporary storage" and 
"permanent disposal" of this waste is 
moot. Because of the lack of a 
permanent repository .or Monitored 
Retrievable Storage (MRS) in the 
foreseeable future, 11 case of a serious 

.spill and the resultant contamination at 
an environmentally unsuitable. site like 
Davis-Besse where "short and long-term 
adverse impacts associated with the 
occupancy and modification cif (a) 
floodplain • . • * potential release of 
radioactive material du~ing the lifetime 
of the ISFSI * * * (and location) over 
an aquifer which is a major water 
resource" have been inadequately dealt . 
with. · 

Response. This rulemaking to certify 
the Standardized NUHOMS is for' 
interim storage of spent fuel in nn 
approved cask for 20 years. It does not 
authorize or approve the ultimate · 
disposal in a permanent HLRW 
repository. which is under the 

· responsibility· of the DOE. During 
. interim storage, the user (holder of a 

Part 50 license) must protect the spent 
fuel against design basis threats, and 
against environmental conditi'ons and 
natural phenom·ena such as tornadoes. 
tornado missiles, earthquakes, and 
floods. In regard to flooding, the 
Certificate of Compliance has a 
provision (see A-2 of Certificate of 
Compliance) for flood condition 
analysis to ensure that there is no. 
release of.radioactive material from 
flooding. · ·. · 

G.4. Comment. One commenter stated 
that projected future uses of land and 
water within the region are impossible 
to make given the unknown length of 
time this waste may remain on site and 
the options for both cask and reactor 
license renewal beyond 20 and 40 years, 
respectively, and the fact that no known 
man-made stmcture c:an last for the 
length of time that this waste must bu 
isolated from humans and the 
environment. If an MRS or repository 
ever become available, this waste may 
have to be repacked. Each handling of 
this waste increases the likelihood of an 
accident, spill, contamination, and 
worker and public exposures. 
· Response Projected future land and 
water use can be made based on the 
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continued safe operation of a reactor 
and its associated dry cask.storage 
facility. The continued operation of 
these facilities should have 1;10 greater. 
impact on land and water use in the . 
future than they do today. As previously 
noted, the NRC Waste Confidence 
decisions concluded there is reasonable 
assurance that safe disposal of Spl;\nt 
fuel by the Federal Govei:nment will bo 
available by the year 2oi5. Therefore, 
the spent.fuel will not remain at a 
reactor site for the length of time it must 
be isolated from humans and the 

· environment. 
It should be noted that the absence of 

significant environmental impacts from· 
dry cask storage at a reactor site is the . 
coQclusion of NRC's environmental 
assessment for the Standardized 
NUHOMS and fo,r previously_.approved 

. dry casks analyzed in earlier 
· rulemakings addressing 10 CFR Part 72, 
as well as in the Commission's Waste 
Confidence decisio.ris in 198:4 .(August 
31, 1984; 4,9 FR 34658)and 1989 
(September 29, 1989; 54 FR 39765). In 
the 1984 Waste Confidence decision, the 
Commission concluded there was 
reasonable aSS\,lrance that spent, fuel ca1;1 
be safely stored at reactor sites; without . 
significant envi,:-onme_ntal impacts, for at 
least 30 years beyond e~piration of NRC 
reactor operating lic.enses. T~e 1989 
Waste Confidence decision review 
reaffirmed .earlier Commission 
c:onclusions on the absence of 
significant environmental impacts. 

G.5. Comment. One commenter 
questioned w.hether the NUHOMS . 

· canister will fit the c:cincept'lial design 
for the POE multi-purpose ~ister ·. 

.(MPC). lfDOE chooses. to use-vertical 
casks (like the VSC).ilt the MRS, will the 
NUHOM·s inner canister fif into the . 
vertical·outer concrete shell in the MPC 
design? iflocal reactors choose the . 
VSG-24 or the NU}IOMS, will either 
inner metal. canister fit into the· .. 
averpacks for DOE, oi' will they have to 
be opened.after 'storage, 111t~~ned to the 
pool, the fuel put in a -new cani~ter, and 
the old one discarded as radioactive 
waste'{ 
. Response. The Certificate of ·. 
Cqmpliance for the Standardized. 
NUHOMS is intended for the interim 
stor~ge of spent fuels.and i~ not -~qufred 
to conform to, and has not been 
evaluated by NRC for ce>nfortna11ce with, 
. the conceptual design fof.the DOE MPC, 
DOE has not }'et.made final decisions. 

, regarding design or deployment .of the. 
MPC. Therefore, it is· not possible to . · 
speculate on conformance of the . . · · . 
Standardized NUHOMS to tlie.MPC. , . 
. G.s: CQmmeiit. -one coininenter asked 

what are the criteria for 20-year i:enewal 
of th_i~ cask design? Hc:>w w~ll th.is b.e , 
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checked? If the design is.not renewed, 
what is the plan?· . 

Re.~ponse, The 1989 prqpo~ed.rule 
(May 5, 1989; 54 FR 19379) to a.dd 
Subparts K and L. to Pact 72 indi'cated 
that the 20-year period represents what 
the Commission believes to be an 
appropriate increment for casli. design 
approvals. The application ~or design 
rtmpproval would have to demonstrate 
the cask's ability to perform the 
necessary safety func~ions for. the 
reapproval period. The application 
would be evaluated by NRC against the 
Commission's regulatory requirements. 
If a cask design is not reapproved, the. 
licensee would have to remove casks 
from service as the 20-year approved 
storage life expired .. This could mean 
.removal of the spent fuel and storing it · 
elsewhere. 

G.7. Comment. One commenter 
wanted to discuss the need for an 
additional cask design, including how it 
would better meet the need of the 
interim dry i;:ask storage of high-level 
waste. 

Response. Section 218(a) of the· 
Nuclear Waste Policy }\ct of 1982 
(NWPA) provides the following . · 
directive: "The Secretary [of DOE) shall 
establish a demonstration. progmm In 
cooperation with the private sector, fpr 
the dry storage of spent nuclear fuel at 
civilian nuclear reactor power sites, 
with the objective of e&tahlishing one or 
more technologies that.the [Nuclear 
Regulatory) CominissiQn may, by'rule, · 
approve for use at the sites of civilian 
nuclear po\\'er reactors without, \o We 
maximum ext~ntprac;;ticable, the need 
for additional site-specific appro~rils by 
the Commission." After subsequent . 
POE technical .evaluations and based on . 
(J full review of all available data, the .. 
Commission approved dry storage of 
spent nuclear fuel in a final rule 
published in the Federal Register on. 
July 18, 1990 (55 FR 29181).:Tlie final. 
rule estnblished a new Subpart K within . 
10 CFR Part 72, entitled "General · · 
License f9_r Storage of $pent Fuel at 
Power Reactor Sites." Therefore; there is 
a.need for casks to be approved by NRC 
to implement the ~WP}\Jo meet the 
dem.and of th_e interim !fi:y:,.cask stqrage · 
of spent fuels in'the n.tJs:le_1;1r pQwer . . 
plants. Ho1;Vever; the: variety ,<;>f. cask . 
designs s·ubmitted by ve11di:frs (or. ~lR.C. 
review and approval is mostly dictated· 
by economic J"easons that do n·ot involve 
NRC. . . 
. H. A number of commenters wanted 

site-Spt!Cifi(; anillyses done_ for each use 
of the Standardized NUHOMS despite 
the fact th(1t e!)Ch_ licerisee mµs,L · 
det.ermine that the site paraµie}ers are .. '; 
enve\op1;1d by the cask de.sign spe(:ified . 
ii) th!! SAR, SER, and Certificate_ ~f · 

Compliance. The intent of Subpart K of 
10 CFRPart 72was to grant a general 
license tQ licensees of power reactors to 
use NRC-approved dry storage casks 
listed in-10 CFR 72.214 without 
additional licensing revie~ by NRC. 

H.1. Comment. A number of 
commenters wanted site-specific 
Environmental Impact Statements (EIS). 
Several commenters stated that an 'EIS 
should be required on any waste facility 
t.hat·may be permanent along the Great 
Lakes fresh water system. To say that 
this will have no adverse effect on 
p_ublic health and safety is '!I predic:tion 
m9st of the public does not accept. The 
commenter.believes that the generic 
ruling to use a_ dry cask storage design 
at any reactor site is iinpossible and 
should he discarded. By relying on 
environmental evaluations done in the 
1970s before Davis-Besse construction, 
the NRC was remiss in its responsibility 
to protect the people of Ohio from harm 
by its licens.ee. Another commenter 
wants thll NRC to prepare,. at a 
minimum, an Environmental 
Assessment (EA) for each site, induding 
information on sensitive ~cosystems, 
wildlife,_ demography, meteorology, and 
geology. The EA, should discuss the . 
cask's.capability-to withstand weather 
conditions and potential catastrophic 
events. .· · 

Response. The,potential 
environmental impacts of utilities using 
the Standardized NUI-IOMS (or any of 

· th!;! other spent-fuel casks approved by 
NRG (10. QF.R 72.214)) have been· fully 
considered and are docum.ented in a .. 
p'ublished Environmental Assessment 
(EA) covering .this. rulemaking. · further . 
as desctibed below, the.EA indicates · 
that,use oLthe casks would not have 

. significant environ_mental iinpacts. · 
Specifica_lly, the EA notes·the.·30•pl_us 
years of.ii~perience with dry storage of 
spe11t fuel have shown. that the previous 
exfonsiveNRC analyses and findh1gs 
~hat the enviro!1mental impacts of dry 
stotoge are small and succinctly. 
describes the impacts, including the 
non-radiological impacts of cask. 
fa~r,ication_ (thE!. impacts associated with 
the. relatively·small amounts of steel, 

. concrete .. a.nd plastic used in.the casks 
are expe!:led,to'be insignifie:;ant), the 
· radiologi1:i!,Limpacts of cask operations 
(the-incremental offsite doses are · · 
expected 'to be ·a small fraction of ar_1d 
well within the 25 mrem/yr limit,; in 
NRC regulations), the potential impnc;ts 
of a· possibl_e. dry ca.sk acciden~ (the . 

-impacts are expected to pe-no,greaiur· 
than,the _impacts of an accident 
iiivolvirig th~,.SP.!3Ut fuel·!!torage basiii) . 

. :a.n4 t_he pot~ti~Uinj>ad~ .from possible. 
saqotage (t4e. offsit~ 4P!ie,~.calculated: to 
be· about one.re,rn).All' ofthe NRC · .. 
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analyses collectively yield the singular 
conclusion that the environmental 
impacts and risks are expected to be 
extremely small. . · 

NRC EA's for previously approved dry 
casks also concluded there was an 
absence of significant environment11l 
impacts from dry cask storage at a 
reactor site when they were analyzed in 
earlier: rulemakings addressing 10 CFR 
Part 72 as well as in the Commission's 
Waste Confidence decisions in 1984 
(August 31, 1984; 49 FR 34658) and 
1989 (September 29, 1989; 54 FR . 
39765). In the 1984 Waste Confidence 
decision, the Commission concluded 
there was reasonable assurance spent 
fuel can be safely stored at reactor sites, 
without significant environmental · 
impacts for· at least 30 years beyond 
expiration of NRC reactor operating 
licenses. The 1989 Waste Confidence 
decision review reaffirmed earlier 
Commission conclusions on the absence 
of significant environmental imP.acts. 

Given the Commission's specific 
consideration of environmental impacts 
of dry storage and the absence of any 
new information casting doubt on the 
conclusion that these impacts are 
expected to be extremely sr:pall and not 
environmentally significant, the NRC is 
not convinced that meaningful new . 
environmental insights w6lild be gained 
from either a new site-specific EIS br EA 
for each site using dry storage methods 
· The EA covering tlie proposed ru1E1, ils 
well as the finding of no sig~iifican_t · · . 
impact (FONSI) prepared and published 
for this rulemaking, fully comply with 
the NRC environmental regulations in 
10 CFR Part 51. The Commission's 
onvironmental regulations in Part 51 . 
implement the National Environmental 
Policy Act (NEPA) and give proper 
c:onsideration·to the-guidelines of the 
Coµncil of Environme11tai Quality . . 
(CEQ). The EA and FONSl prepared as 
required by 10 CFR.Pai:t 51 con.form to 
NEPA proceduralreqtiire~~nts. Further 
analyses are not -legally'reqtiired. 

The regulation 10 CFR Part 72. 
Subpart K, already authorizes dry cask 
storage and appro_ves dry casks for use 
by utilities to store spent fuel at reactor 
sites. See 10 CFR 72.214 for a lis~ng of 
information on Cask Certificate Nos. 
1000 through 1003, 1005, and 1007 The 
purpose of this final rule is to add one 
more cask to the list of casks already. 
approved by _NRC. The cask added to 
the list in§ 72.214.by this final rule 
complies with ·all, applic:ahle.NRC safety 
requirements, . . . · 

Finally, this final rulemaking applies 
to the use ilf-this 'cask by any power 
reactor within the United States. 
· H.2. Coininent •One co'mnieriter stated 

thut the January JO·. 1994, reply from 
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. NRC's Robert Bemero to Mr. Adamkus, 
ru>A, is ~ompletely inadequate, as is the 
Marcl;t tQ.94 "Praft.Environinent 
Assessm~nt and Finding of No 
Slsnificant Impact" because no. . 
consideration is given to the site's 
unsuitability even for LLRW per NRC's 
own admission, and "new information 
which could alter the original site 
11valu~tion findings" is ignored. 

. ~e.sponse. This finlil rule does not 
provide any. site-specific NRC approval 
or address site-speclfic parameters that 
_are pllCldiar t_o a particular reactor site. 
The rule only adds one cask design, the 
. ~tandardized NUHOMS, to the list of 
approved .casks available for use by a . 

· _power plant licensee in accordance with 
th~ conditions of the general_ license in 
Part 72. Pursuant to those conditions, 
each licensee must determine whether 

. or not .the reactor site parameters 
(including earthquake intensity and 
tomado,inissiles) are encompassed by 
the cask design bases considered in the 
cask SAR and.SER. The EA and FONSI 

. for this rule are limited in scope to the 
Stapdardized NUHOMS.in a generic 
setting. . 

Unlike. interim storage prescribed in· 
-1.i> CFR-P~ 72,the in-ground disposal 
of radioactive· ~aterial, whether high­
ley~l or low-level waste (HLW or LLW). 
must take into account the geologic, 
hydrologic, and geochemical 
characteristics of the site or region to 
isolate the radioactive waste from the 
accessible environment. Site criteria for 
lri~ground disposal of radioactive wastes 
enable an applicant to choose an 
appropriate site, one with a combination 
of favbrable conditions that will be a 
natural barrier to retard or attenuate the 

-migration of any leaked radioactive 
~aterial over a ·long.peifod to control 
·releases within acceptable limits. The 
disposal-period for LLW is on the order 

. otsooyears, and for HLW it is greater 
tharf 10,000'years Th~refore, site 
characteristics are investigated and 

. assesseaior interim spent fuel storage 
under Part 72, not to determine their 
suitability as a barrier to release of 
radioactive material, but rather to 
detemiine the frequency and the 
sev.erity of e;,ctem·a1 natural and artificial 
events that could affect the safety of an 
ISFSI. Unlikely, but credible,.severe 
eventifare considered to determine the 
safety of the storage cask design. 

H.3. Comment One commenter stated 
t~_at tµe ~RC has.npt approved 
technologies fpr the use of spent fuel at 
the sites ot * * * without the need for 
additional 

0

Site reviews, Ifthat were SO, 
. no·add.1ti0I1al site·re\riew would have 
been necessary at'Palisades, nor would · 
·an SAR revision or a Certificate of ·· 

· Compliance amendment be called for 
· .right after the VSC-24 was certified. 
· · Response. The approval and use of 

dry storage technologies .under the . 
provisions of the general license are . 
relatively new. Questions were raised by 
members of the public about the 
possible effects of earthqaakes and 
erosion at the Palisades site on the safe 
storage of spent fuel in the VSC-24 dry 
casl<:s. As the agenc} which i.s 

. responsible for questions about 
· compliance with regulatory 

requirements, which oversees such 
ma!ters as the "cop on the beat," the 
NRC began an· independent assessment 
to more closely.examine the behavior of 
lhe pad at Palisades under normal 
conditions, underthe long~term effects 
of erosion, and under conditions of a 
postulated earthquake that might cause 
the sand below or around the pad to 
move. The results of NRC's assessment 
were documented in the NRC Final 
Safety Assessment of Independent 
Spent Fuel Storage Installation (ISFSI) 
Support Pad (TAC No. M88875). As is 
the case at\all sites, NRC requires the 
cask user to determine if the design 
b11sis for the storage technology being 
considered encompasses the site 
parameters at the location where the 
fuel is to be stored. The review at 
Palisades confirmed this to be the case. 
As experience with use of this new 
design is gained, modifications to the 
design described in the SAR ore. 
expected and allowed·under the 

· provisions ·or 10 CFR 72.48. 
H.4. Comment. One commenter 

wonted the environmental impacts of 
alternatives, such as: renewable energy 
sources, conservation of energy. 
shutting down the nuclear power plants, 
and wind and solar power evaluated. 

Response. Energy production is not 
the subject of this rulemaking and 
alternative sources of energy are, 
therefore, not reasonable alternatives 
requiring evaluation. This rulemaking is 
limited to the addition of the 
Standardized NUHOMS to the list of 
approved casks in 10 CFR 72.214. 

H.5. Comment. One commenter stated 
that the NRC is ignoring the regulatory 
requirements of a site-speci fie license as 
to the feasibility of using the cask or of 
modifying its design. 

Flesponse. This rulemaking does not 
cover site-specific NRC licensees: 
however, the NRC is not ignoring them. 
Under NRC regulations, the utility has 
two options in using dry cask storage of 
spent fuel: (1) The licensee may apply 
for a site-specific license from NRC: or 
(2) the licensee may use an NRC­
approved cask under the general license 
provisions of Subpart K of 10 CFR Part. 
72. However, not all licensees maybe 
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able to use the general license 
provisions, either because the fuel type .. 
they possess is not storable in any cask 
listed in 10 CFR 72.214 or because none 
of the cask designs envelope the reactor 
site parameters. The NRC is also not 
ignoring site-specific license 
considerations relating to modifying 
cask designs. Quite the contrary, the 
criteria that apply to modifications of an 
NRC-approved cask such as the 
Standardized NUHOMS are the same as 
the criteria that apply to modifications 
of site-specific ISFSls. 

H.6. Comment. Because the 
populations of several states and 
provinces, including two-thirds of the 
population c?f Quebec, are based along 
the St. Lawrence Seaway, one 
commenter wanted an Economic Impact 
Statement conducted with a cost/benefit 
analysis citing possible adverse impact 
on tourism and sport fishing. 

Response. A regulatory analysis, 
which considers both benefits and 
impacts of adding the Standardized 
NUHOMS to the list of NRC-approved 
casks under Subpart K of 10 CFR Part 
72, was prepared in support of this 
rulemak.ing action. It was included as a 
part of the notice of proposed 
mlemak.ing and is also included in this 
final rulemaking notice. However.this 
regulatory analysis reflects tbe limited 
scope of this rulemaking. Because the 
rulemak.ing do.es not provide any site­
specific NRC approvals, NRC did not 
evaluate site-specific economic impacts. 

H.7. Comment. One commenter 
wanted to restrict the use of the cask to 
reactor sites that have responded on 
schedule to NRC Generic Letter 88-20, 
Supplement 4, "Individual Plant 
Examination of External Events 
(IPEEE)." 

Respons.e. IPEEE response submittals 
will not address dry cask storage and are 
not necessary for Standardized 
NUHOMSuse. 

H.8 Comment. One commenter stated 
that NUHOMS must not receive generic· 
approval because site-specific 
characteristics must be considered. The 
commenter stated that placing this cask 
on the shores of Lake Erie is potential 
ecocide and the cask is not terrorist­
proof. Another commenter stated'that 
the potential engineering problems of 
storing high-level nuclear waste in a 
variety of climatic and geologic regions 
of the United States are not considered. 

Response. A utility's use of the 
Standardized NUHOMS, for the storage 
of spent fuel in casks at a reactor site, 
would not have a significant impact on 
the environment. This finding is 
supported by !he NRC safety and 

· environmental evaluations for the 
Standardized NUHOMS, including the 
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applicant's demonstration of 
L-ompliance of the cask with NRC . 
requirements, as well as by the 1990 
rulemaking on dry cask storage and the 
1984 and 1989 waste confidence-· 
proceedings. Because the Standardized 
NUHOMS can only be used by a · 
licensee if the site parameters are · 
enveloped by the cask design basis, as 
specified in the SAR and SER, cask 
storage of spent fuel near the shore of 
Lake Erie within the specified 
parameters would not have a significant 
impact on the environment. 

I. The following comments relate to 
the transportability of dry storage casks 
to an off-site location. 

1.1. Comment. One commenter. 
questioned how the cask triµisport · · 
methods used at both on-site and off-site 
locations are related. . · 

Response. In this rulemaking, the 
NRC reviewed the cask vendor's 
proposed means for transporting the 
Standardized NUHOMS canister and 
transfer cask outside the· reactor 
buildings to tpe on-site storage pad · 
under the storage requirements of 10 
CFR Part 72. This on-site movement 
occurs within an owner-controlled area 
where access can be limited and where 
operations would be safely managed by 
the general licensee. The NRC.did not' 
review the Standardized NUHOMS for 

. transport off-site, for ex11,mple to a.DOE 
MRS or repository. Generally, off-site 
transport of spent fuel occurs in public 
places where the shipper has fewer 
access restrictions and limited control of 
the surroundings. Off-site spent nuclear 
fuel shipments must be made in a 
transportation Cc!Sk approved by the 
NRC pursuant to NRC's regulations 
found in 10 CFR Part 71, "Packaging· 
and Transportation of Radioactive . 
Material," and must also comply-with 
pertinent Department of Transportation 
(DOT) regulations. At this time, the NRC 
is approving the Standardi~d 
NUHOMS for storage only. 

1.2. Comment. One commenter, citing 
a Wisconsin Public Service Commission 
EIS for Point Beach, questioned the 
statement, "The baskets' heavier weight 
and larger diameter make the 
transportability of an intact NUHOMS 
canister to an MRS site or repository 
questionable." . 

Response. The NRC has not reviewed 
the Standardized NUHOMS hi this 
rulemaking for off-site transportation. 

1.3. Comment. One commenter 
wanted to know the relationship 
between the Standardized NUHOMS 
and the NUHOMS MP187 now applyfog 
for a Certificate of Compliance. Is the 
MP187 transportable? Will the canister 
of all models fit irito the transport ' · · · •· · · 
overpack?Wouldn't ii utilitybe·better' 

off waiting for the transportable cesk 
rather than choosing a storage only cask 
that may have compatibility problems 
with an MPC system? 

Response. The MP-187 transport!)tion 
overpack uses a canister similar to the 
Standardized NUHOMS. However; it is 
the subject of a ·sepuate· NRC _review as 
part of a site-specific licensing · 
application. Both the Standardized 
NUHOMS and the MP-187 share. many 
common design features. However, they 
are separate applications, and the NRC 
has not been asked by the cask vendor 
to review whether the Standardized 
NUHOMS can be transported in the 
NUHOMS MP187 transportation 
overpack. 

'l'lie issue of whether a utility should 
consider the transportability of dry 
storage casks is beyond the scope of this 
rulemaking. . · 

1.4. Comment. One commenter cited a 
report given at the HLW Conference at 
Las Vegas, '.in 1990, "Integrated Spent 
Fuel Storage and Transportation 
Systems using .NUHOMS ... by PNFSI. 
(page 671): "While subsequent transfer 
of an intact DSC· from a NUHOMS on­
site transfer cask directly to -an OCRWM 
rail/barge is feasible, this method of 
transfer is not preferred ~ince the 
. assemblies would be o~ented top down 
· and the DSC bottom shield plug !llld 
grapple ring a11sembly would be 
orientated top·up, thus complicating the· 
canister opening a,nd fuel handling 
process at the MRS or.geologic 
repository following shipment." Has 

· NRGevaluated this situation? Has it 
been rectified? 

Response. Because the cask vendor 
applied for certification of the 

· Standardized NUHOMS only as a 
storage cask under 10-CFR Part 72, 
transportation of this cask is not a 
subject of this rulemaking. Therefore, 
the NRC review of the standardized 
NUHOMS did.not consider the 
particular transportation problem 
described in the comment. 

J. Several commel)ters supported the 
rule stating that it is beneficial to the 
NRC and licensees, and it is consistent 
with NRC's direction to avoid 
unnecessary site-specific licensing. 
reviews. Others disagreed and asked 
specific questions about NRC's approval 
and oversight process. 

J.1. Comment. One commenter stated 
that the NRC statement, "The proposed 
rule will riot have·adverse effect on 
public health and safety,\' cannot be 
guaranteed and, therefore, even though . 
it may be convenient for the nuclear 
industry and the·NRC to avoid site­
specific approvals, in this case these are 
essential ·for maintaining public .safety 
. Another'Commenter following the same 
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theme questioned how the following 
determination was made: "this cask, 
when used in accordance with the 
conditions specified in the Certificate of 
Compliance and NRC regulations, will 
meet the requirements of 10 CFR Part 
72; thus, adequate protection of the 
public health and safety would be 
ensured." . 

Response. Dry storage casks approved 
by the NRC for use under the general. 
license are of a robust design that relies 
on generic caslc features to ensure 
protection of the rublic health and 
safety. Additiona NRC site-specific 
approvals are unnecessary. NRC . 
oversight and inspections are sufficient 
to ensure that general licensees . 
implement NRC con_ditions on cask use. 
If specific concerns are raised, the NRC 
also has the authority to look into them 
and.respond as necessary to protect 
.public health and safety. The NRC has· 
established specific requirements in 10 
CFR Part 72 that must be met in order · 
to obtain a Certificate of Compliance for 
a cask. The details of the review and the 
bases for the NRC concluding that the 
cask meets the requirements of 10 CFR 
Part 72 are provided in the SER. The 
goal of dry cask storage technology is to 
store spent fu~l safely. That goal, and 
the effectiven.ess of the technology; have 
been demonstrated empirically• and 
experimentally. Different cask designs 
may require different-types of analysis 
to demonstrate theit safety. Therefore. 

· different review methods may be 
appropriate to.reach that conclusion. In 
each case, the•level of review performed 
is that needed to ·provide assurance of· 
adequate protection of the public health 
and safety. . ·· · · · 

J.2. Comment. Several commenters 
expressed concern over the exemption 
to 10 CFR 72.234(c) granted to VECTRA 
to begin transfer cask fabrication (but · 
not use) "to have the necessary 
equipment available for use by Davis­
Besse Nuclear Power Station (DBNPS) 
in mid-°1995, and thus enable DBNPS to 
maintain complete full-core.off-load 
capability in its spent fuel pool ·· · 
following the refueling outage · 
scheduled for-early1996;" One · .· 
commenter said that seeking ·public 
comment and providing comments-is an 
exercise in futility because cask · 
approval seems to be a fait'accompli.·. 
Another commenter wants no 
exemptions °for fabricatfon before· 
certification to be allowed; stating that 
problems have developed w,hen nil 
these exemptions are allowed. 

Response. The NRC granted 
VECTRA's request for an.exemption to 
fabricate the transfer cask.before 
issuance of the Certificate of . 
Compliance under its NRC-approved . 
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quality assurance program. NRC's 
exemption decision made a special 
effort to clarify that fabrication was 
entirely at VECTRA's financial risk and 
did not ensure favorable consideration 
of:VECTRA's .application. The NRC's 
finding, based on the SAR for the 
Standardized NUHOMS and the NRC's 
SER, concluded that beginning 
fabrication before the issuance of the 
C::ertificate of.Compliance would pose 
no undue risk to public health and 
safety. Use of~etransfer cask is 
dependent on satisfactory completion of 
NRC's· certification process. · 

The NRC staff carefully considers the 
· public comments received in 
rulemakings to determine whether 

. changes·are needed to the proposed 
rule. As noted elsewhere in this notice, 
several public comments received in 
this and other cask-approval 
rulemekings have·resulted in changes to 
the SER end the Certificate of 
Compliance. For this reason, the public 
·comments provide useful inputs to the 
NRqs.safety appl'oval process . 
. . _J,a, (;o~ment . .One commenter 
wanted a -I~eg~atory Guide outlining the 

· requi~ments of an SAR for cask 
certifica~ion. {CSAR). Requirements for a 
CSAR have not been clarified,. Specific 
criteria for a TR (TSAR) by a vendor for 
a generic Certificate of Compliance need 
to be set.. 
·· Response:,Regulatory.Guide 3.61, 
"Steildard'.Format and Content for a 
Topical Safety. Analysis Report for a 

. Spent Fuel Dry Storage Cask," dated 
February 1989, provides guidance.for 
the prep,i:iration of e TSAR Regulatory 

. Guide 3.62, '.$tandard Format and 
Content for the Safety ·Analysis Rep.Ort . 
forQnsite Storage of Spent Fuel ·Storage 
Cask~.'' dated.February 1989, provides 

· guidance in preparing an SAR locating 
an ISFSI et a reactor site. Both 
Regulatory Guides identify similar 
information that can be potentially 
useful to pro~pecti:ve applicants for cusk 
certification,'· · 

J.4. Comment. One commenter 
wanted to know 1Nhy Pacific Nuclear 
divested itseif of any ownership or 
relationship tci:thEi VSC design in 
January.1992, How does this affect 
proprietary material shared in these two 
closely related designs? How does it -
affect their relationship to the DOE MPC 
·system? 

Response. The key individual 
involved in the design and development 
of.the VSC-24, who was also involved . 

· in the design and development of the 
NUHOMS design, left Pacific Nuclear 
·and·formed a new company, Pacific 
.Sierra Nuclear,. for the commercial 
··manwacture.and marketing of the VSG-
24,storage system. The NRC has 

experienced rio difficulty obtaining the 
required safety information, including 
proprietary information or answers to its 
questions from either firm, either before 
or after divestiture. The NRC is not 
aware of any relationship between the 
vendors. In addition, the NRC fully 
reviewed the health and safety aspects 
of each vendor's cask design 
independently. The NRC did not rely on 
any assumed relationship betw~en the 
two vendors. Concerning their 
rek.~ionship to the DOE MPC system, 
each vendor has to establish its own 
relationship with DOE. 

J.5. Comment. One commenter 
wanted to know how long any model of 
NUHOMS has been used and if fuel has 
been taken out and evaluated. Has the 
. 24P or 52B ever been used anywhere 
ond for how long? If not, this is a test 
of a new cask at a reactor site: 

Response. The NUHOMS-24P is 
being used at Duke Power Company, 
Oconee Nuclear Station, under a site· 

· specific license issued January 29, 1990, 
· and at Baltimore Gas and Electric . 

Company, Calvert Cliffs Nuclear Station, 
under a site-specific license issued 
November 25., 1992. Monitoring a.nd 
surveillance of the system fs being 
performed under the conditions of the 
site-specific license. However, there.has 
been no need for fuel to be removed for 

· evaluation. 
The N'UHOMS-52B has not been used 

. yet. Pre-operational testing of the first 
· cask system put in place under the 
, general license is to be performed in 

accordance with Certificate of 
Compliance, Attachment A, "Conditions 
for Systems Use.".Monitoring and 
surveillance of the system w:ill be 
performed .under the.conditions of the 
Certificate of Compliance. 

Tlie first use of the Standardized 
NUHOMS-52B will not place plant 
workers, the public, or the en,:,ironment 
at risk. Conditions of use for tht1 
Standardized NUHOMS-52B ensure 
adequate safety of the workers, the 
public, and the environment. The 
Standardized NUHOMS-52B has been 
designed and will be fabricated to well 
established criteria of the ASME B&PV 
and ACI codes. It uses construction 

· materials that ha,•e well known and 
documented properties to providQ the 
necessary structural strength and 
rndiotion shielding to meet regulatory· 
requirements. -While the Standardized 
NUHOMS-52B is not identical to the 
NUHOMS-24P, many porallels in 
design and function can be drawn to 
demonstrate that the Standardized 
NUHOMS-52B will perform as 
intended. · · 

J.6. Comment. One commenter stated 
that even though dry cask storage passes 
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all NRC rules and is one of the least . 
expensive methods, it would seem that 
a different location or more expensive 
storage method is worth lives, resources, 
and property. 

Response. Based on numerous NRC 
reviews and growing experience with 
dry cask storage technologies, the NRC 
has concluded that spent fuel can be 
safely stored.in dry casks withc:,ut 
significant risk to the public health and 
safety. More expensive storage ' 
techniques or alternative storage -
locations would not provide any 
significant additional public protection. 
Further, the storage location is a matter 
of Congressional policy as reflected in 
Section 21B(a) of the Nuclear Waste 
Policy Act of 1982, which includes the 
following directive: "The Secretary [of 
DOE) shall establish a demonstration 
program in cooperation with the private 
sector, for the dry storage of spent 
nuclear fuel at civilian nuclear power 
reactor sites, with the objective of 
establishing one or more technologies 
that the (Nuclear Regulatory J 
Commission may, by rule, approve for 
use at the sites of civilian nuclear power 
reactors without, to the maximum 
extent practicable, the need for 
additional site-specific approvals by the 
Commission." Section Ill(a) also finds 
that the generators of the spent fuel have 
the primary responsibility to provide for 
the interim storage of the spent fuel 
until it is accepted by the DOE. 

· The type of spent fuel stored in the 
dry cask storage systems is one factor 
that allows the cost of the systems to be 
lower. Because the fuel has cooled a 
number of years, passive cooling can be 
used rather than active cooling as is 
required for fuel just removed from the 
reactor. Passive cooling reduces the cost 
by not having active components such 
as pumps, heat exchanger, water filters, 
and the maintenance required for these 
components. 

J.7 Comment. One commenter 
opposed licensing any dry cask storage 
system other than the DOE multi­
purpose canister (MPC) because it 
minimizes handling individual fuel 
assemblies, standardizes compatibility 
between storage sites and J;)OE, and 
reduces cost. Multiple cask designs lead 
to less expertise in production, 
operation, and accident management. 
Federal regulations need to be amended 
to m;mdate only the use of the MPC. 

Response. The DOE MPC system will 
not be available for general use until 
well after 1997. In the meantime, 
additional storage capacity is needed 
now at several reactor sites. Once the . 
MPC is available for general use, most 
utilities might use it. However, given 
the demonstrated and immediate need 
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of some reactors for an additional 
storage capacity, and given NRC's 
responsibility to implement dry cask 
storage under a general license pwsuarit 
to NWPA of 1982; it would ·not be 
prudendor NRC now to require use of 
MPC designs that not even DOE has yet 
approved. · · 

The NRC does not agree that the 
number of cask designs has a significant 
effect on the level of expertise avail~ble · 
because standard engineering and 
scientific skills such as mechanical and 
civil engineers and health safety . · 
specialists can be hired as needed. 

K. Several commenters had concerns 
about decommissioning- issues. 

K.1. Comment. One commenter, citing 
the draft SER, stated that 
decommissioning and decontamination 
of reactors and reactor sites ·remain 
uncertain at best. "At this time, it is not 
known whether demolition and removal 
of the HSM can he performed by 
conventional methods * * *. The 
reinforced structure of the HSM. for 
example, will require considerable effort 
to demolish." The commenter continues 
by indicating that in its typical fas~ion 
of putting off until tomorrow what it 
cannot deal with today, the NRC 
considers "ease of decommissioning (a) 
secondary consideration." . · 

Response. The demolition· of the HSM 
will be more difficult than a typical 
building because of the large amount of 
reinforced steel it contains. However, it 
is technically feasible and repfBSents a 
likely level of effort similar to that 
required to demolish e bank vault. Bank 
vaults are routinely demolished without 
extraordinary effort. The HSM may 
become slightly radioactive from being 
exposed to a neutron radiation field 
during the.spent fuel storage period, 
which would require.some containment 
during demolition to prevent the spread 
of contamination. Recognizing this, the 

· NRC considers decommissioning a 
secondary consideration compared to 
the safety afforded by storage of spent 
fuel in dry casks. 

K.2. Comment. One commenter 
questioned how, where to, and when 
the spent fuel and casks will go? How 
does the decommissioning of NUHOMS 
affect the reactor decommissioning plan 
if no repository is sited and the pool 
must remain open? Another commenter 
expressed concern that after the 
operating facility has been 
decommissioned, the spent fuel p·ool 
may not be available for use in recovery 
of a breached DSC. . 

Response. The Commission 
determined in the Waste-Confidence 
decisions that sufficient repositgry 
capacity will be available, in the first 
quarter of the 21st century;-to accept 

spent fuel that is already in storage or 
that wiU be generated during the 
lifetime of the reactor licensed by NRC. 
In addition, the Commission determined 
. that spent fuel can be safely stored at 
reactors until it is disposed. The bases 
for these determinations are extensively 
discussed in the Waste Confidence 
decisions (54 FR 39765; September 28, 
1989 and 49 FR 34658; August 31, 1984) 
and remain applicable today. 
. To operate the dry spent fuel ~orage 
area under the provisions of the general 
license, a license to possess or operate 
a nuclear power reactor under 10 CFR 
Part 50 is required. If the reactors were 
decommissioned and the license 
terminated, and if the spent fuel were to 
remain on site, a specific license i$sued 
under 10 CFR 72.40 would be required. 
At the time of application for a specific 
license and before the Part 50 licerise 
.was termb1ated, the licensee woulc! 
. have to address the subject of how the 
fuel will be repackaged for shipment to 
an MRS or repository. (None of the 
casks now listed in 10 CFR 72.214 are 
approved for transportation). 
Decommissioning and termination of a 
Part 50 license for a given reactor site 
must take into account the proper · 
disposal of any srent fuel. 

L. A.number o positive and negative 
comments were received about the 
application of 10 CFR 72.48 or Item 9 
of the Certificate of Compliance to 
general licensees. 

L.1. Comment. Several commenters 
questioned the application of 10 CFR 
72.48 to Certificate of Comfllance · 
holders for use by a genera licensee. 
Some commenters believe that this 
regulation is being inappropriately 
applied to general licensees and cask 
vendors. These commenters believe that · 
the regulation was intended to apply to 
site-specific licenses issued under 10 

. CFR 72.40 only. One commenter cited 
the parallel application of 10 CFR 50.59 
to 10 CFR Part 50 licensees. Any 
changes to the Certificate of Compliance 
and the supporting SAR and SER need 
public input using the rulemaking 
process. Who would make the decisions 
in using the terms "unreviewed safety 
questions," "significant increase," and 
"significant environmental impact''? 
Other cominentersliked this addition, 
stating that non-safety-significant 
changes can be made in a timely and 
cost effective manner. Several 
commenters supported the 
incorporation of item number 9 (in 
72.48 type language) in the draft 
Certificate of Compliance. One 
commenter wanted similar provisions 
made for general license holders with 
recordkeeping requirements applicable 
to_ the general license rather than the 
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certificate holder. Changes requiring an 
amendment to the certificate should be 
initiated by the certificate holder only. 

Response. The NRC will not allow 
changes in the Certificate of Compliance 
under 10 CFR 72.48. However, the · 
general licensee may make changes in 
the SAR under 10 CFR 72.48, unless it 
involves an unreviewed safety question, 
a significant increase in occupational 
exposure, or a significant tinreviewed 
environmental impact: The general 
licensee must make the determinations, 
in the first instance, that are necessary 
for application of 10 CFR 72.48. The 
licensee must also retain its evaluations 
on its records (which are subject to.NRC 
review). · 

Supporting this application of 10 CFR 
72.48 to the general license are the 
words of 10 CFR 72.48(a)(1) which 
provides as follows: "The holder of a 
license issued under this part may: (i) 
Make changes in the ISFSI * * * 
described in the Safety Analysis Report, 
* * . * (iii) * * * without prior 
Commission approval, unless the 
proposed change, test or experiment 
involves.a change in the license 
conditions incorporated in the license, 
an unreviewed safety question, a 
significant increase in occupational 
exposure, or a significant unreviewed 
environmental impact." Also supporting 

· the interpretation is. 10 CFR 72.210 
which provides as follows: "A general 
license is hereby issued for the storage 
of spent fuel in an independent spent 
fuel storage installation at power reactor 
sites to persons authorized to possess or 
operate nuclear power reactors under 
Part 50 of this chapter." The NRC staff 
is considering a.rulemaking to amend 
NRC regulations to explicitly state that 
10 CFR 72.48 applies to general 
licensees. 

L.2. Comment. One commenter stated 
that the CFR is silent on how a vendor · 
can change a cask SAR and certificate 
after the final rule. It should be made 
clear for the vendor that this cask SAR 
(CSAR) is gen.eric for all United States 
sites. All seismic, control component, 
distance, changes in length and weight, 
changes in transfer devices, etc., need to 
be clearly defined in the proposed 
rulemaking for the cask and the CSAR 
before public comment. Who would be 
Hable if a utility requested the vendor to 
change a certified cask design? 

Response. The cask vendor can apply 
to the NRC for a change to the cask 
·certificate and SAR after the final rule 
is published in the Federal Register. 
The vendor must propose the generic 
revisions to the certificate and SAR and 
request NRC review of the pr9posed 
revision.- The NRC will evaluate the 
proposed revision in an SER, and if 
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appropriate, prepare a draft revised 
Certificate of Compliance. These 
documents would then be placed in the · 
NRC. Public Document Room and a 
proposed rule would be·published 
requesting public comments on the 
prc;iposed revised Certific;:ate of 
Compliance. After. consideration of 
public comments (and assuming an 
appropriate basis exists), a final rule 
would be published incorporating the 
revision in the revised Certificate of 
Compliance. . · · 
· The SAR (CSJ\R) is not necessarily 
generic for all United States operating 
reactor"Sites us·the comment appears to 
suggest. The SAR is pertinent for those 
~ites that have param~ters that are · 
incorporate~ ·by the cask design bases 
analyzed in the SAR. From a practical 
standpoint, it is diffrcult.for a cask 
vendor to foresee all possible 
combinations of seismic, control 
component, distance, changes in length 
and weight, changes in transfer devices, 
etc. Revisions are expected when the 
vendor submits its initial application for 
approval. The vendor is responsible for 
the certified .cask design. 

L.3. Comment:·One·commenter 
. wanted an explanation for .not allowing . 
buyer substitution of material for a 
Certificate of Compliance and that these 
references should be deleted from 
fabrication specific;:ations and drawings. 
Does this mean that no changes in any 
materials are allowed once the design is 
certified? If so, explain this in reference 
to new mo.dels·of the VSC-24 as far as 
·materials, coatings, etc.? 

Response. Ui;tder 10 CFR Part 72, the . 
licensee is permitted to make changes in 
the ISFSI ils described in the SAR · 
provided the changes do not involve an 
unreviewed safety question. The 
licensee and cask certificate holder must 
have a.quality assurance (QA) program 
that provides control over activities 
affecting quality of the identified 
structures, systems, and components to 
an.extent commensurate with the 
importance to safety and to ensure 
conformance with the approved design. 
The NRC does not want buyers (who 
may not be the licensee or certificate 
holder) of cask materials to 
automatically· be able to substitute 
material without the necessary safety 
evaluations. Rather, the licensee, 
through the cask certificate holder, has 
the ultimate responsibility for approving 
any changes to ensure conformance 
with the approved design. For 
structures, systems, and components 
identified as important to safety, if 
alternative materials are desired to be 
used and those specific materials form 
the basis of the safety evaluation, it 
would be appropriate to identify those 

materials in the cask application. 
Alternatively, the certificate holder may 
seek an amendment to the SAR and, if 
necessary, a change to the Certificate of 
Compliance. For other structures, 
systems, or components that are needed 
for the design to be used or: are 
otherwise prudent, but do not perform 
a safety function and were not relied 
upon in the basis for design approval, 
appropriate changes may be permitted 
provided the licensee and the Certificate 
of co·mp}iance holder document the 
appropriate evaluations and use their 
quality assurance programs to 
implement the change. New models of 
the VSC-24 casks are not the subject of 
this rulemaking. . 

L.4. Comment. One commenter · 
questioned how ·the draft Environmental 
Assessment and Finqing of No 
Significant Impact would remain valid 
if changes to cask design and 
procedures can be made. Tests or . 
experiments could be conducted under 
draft Certificate of Compliance Item No. 
9 (see ~lso 10 CFR 72.48) leading to the 
use of a cask that does not meet the 
conditions spec;:ified in the Certificate of 
Compliance. These changes may 
adversely impact site-specific public 
health, safety, and the· environment. 

Response. Given the limiting criteria 
of 10 CFR 72.48, it is ui:ilikely that any 
change would materially change the 
environmental analysis. The licensee's 
authority under 10 CFR 72.48 does not 
permit any changes that involve 

· unresolved safety issues, changes to the 
conditions for cask use in the Certificate 
of Compliance, significant i.ncrease in 
occupational exposure, or significant 
environmental impact. In the 
E'nvironmental Assessment supporting 
this rulemaking to approve the 
Standardized NUHOMS, the NRC staff 
evaluated various types of accidents that 
could happen to the ISFSI facility. The. 
NRC staffs evaluation encompassed 
design basis accidents and conc:ludecl 
that no radioactive material will be 
released to the environment. The NRC 
staff also evaluated a worst-case 
accident and found that the 
e.nvironmental impact is insignificant. 
Therefore, it is unlikely that the 
potential impact from changes to cask . 
design or tests or experiments under the 
control of the licensee would introduce 
new environmental considerations or 
impacts that differ· from or exceed those 
ns analyzed in the Environmental 
Assessment. Changes in environmental 
impacts, as a rJJsult of changes to the 
cask design or procedures, must be 
evaluated by the licensee. The licensee's 
·evaluations are available for inspection 
by the NRC. 
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M. A number of technical . 
clarifications and editorial issues were 
raised. · 

M.1. Comment .. One commenter stated 
that·both the SAR and SERon which the 
Certificate of Compliance is based 
should be dated, as.was the case for tho 

-.VSC-,24 Certificate ofCompliance;lf, 
not, the public will be commenting on 
an unfinished document that can be . 
endlessly revised. . . · 
, Response. Both the draft SER and the 
SAR are dated November 1993. These 
documents were revised based on 
public comments. . · 

M.2. Comment. One commenter 
wanted page one of the Certificate of 
Compliance revised to changethe name 
"Pacific Nuclear" to "VECTRA'.'.. · · 

Response. The .Certificate of · 
·compliance has been revised to reflect · 
this. 

M.3. Comment. One commenter 
pointed out a typographicalerror on. 
page A-19 of.the draft Certificate of 
Compliance. In the Basis paragraph, the 

. sentence starting. "Acceptable damage 
mny occ:ur * * *" should read 
"Unac:coptahlti damage may occur 
* ..... 

Response. The Certificate of · 
Compliance has be.en revised lei correct · 
this. 

M.4. Comment. One commenter 
. requested clarification of Technical 
Specification 1.2.16 on page A-25 of tl.1e 
'draft Certificate of Compliance, as.to 
whether the Yearly Average Ambient 
Temperature is a surveillan.ce · . 
requirement or an action statement. lt is 
unclear what action should be taken if 
either of the two specified lirnits(Yearly 
average temperature <70 °For average 
daily ambient temperature <100 °F) is 
exceeded. . .. · 

-Response. The Yearly Average· 
Ambient Temperature specification is a.· 

· site-specific parameter that the usor 
must verify in accord,mce with the. 
requirement of 10 CFR 72.212(b)I3)in 
order to use the system under the 
general license. There is no surveillance 
requirement or further action to ho 
taken. . 

Certificate of Compliance. Se<sti011 .. 
1.1.1, "Regulatory Requiremel\ts· for 
General License," also includes 
verification of some of the same site­
specific temperature parameters and ha~ 
been amended to include the f00°F or 
· loss average daily ambient temperature 
parameter. Therefore, .this specification · · 
me.ntioned in the comment (draft ... 
Certificate of Compliance Se.ction 
1.2.16) was,deleted. 

M.5. Comment Apparently in · 
reference to a December 4, 1991, lettf.lr 
frciin PNFSI that. stated ''Tile NUHOMS 
Certification Safety Analysis Report . 
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(CSAR) was * * * ," one commenter burn up, and. .cooling time that would 
believed that the use of the term CSAR. not result in exceeding lhe fuel cladding 
was a good)de~ and sp.ould have.been·· temperature or dose rates. · . . · 
used by the NRC; The utility SAR · Response. The NRC staJfagrees that 
should be called SAR as it was and the alternative fuel specifications could be 
vendor SAR should be called CSAR just · . beneficial. However, this commenter 
as NUHOMS did in 1990; ·Also, the did.nor.provide a specific alternative, 
acronyms topicai report (TR), TSAR, . · and the NRC staff has not e~aluat,ed any 
and SAR are being used intercharigeably other alternative at this time because 
and they need clear definition; 'I'.his . ·, · VECTRA did.n.o,t im;lude thfs approach 
would eliminate confusion on· the issue in the SAR. -Therefore, no other . 
by those involved.. .· · · · · approach is considered for this · 

Response The NRC staff generaUy. :ruhmiaking. ' . . · 
agrees with the comment. However,: the . · ·.· .· M,9; C:omin~nt. One commenter 
required documents that form the·basis•' .suggested wording cha,nges to•the draft 
of the NRC staffs safety review are.. Certificate of Compliance· in Attachment 
clearly identified in the SER and · A; Section 1.2.6/ActioJi·b,lls follows: . 
Certificate of Compliance.. "Visually inspect placement of.top 

M.6 .. Comment. One commenter · shield plug:•Re-install ·or adjust position· 
wanted the term "certificate holder" of top shield plug if it'is not properly . 
eliminated because it is ambiguous and ~;elited." The commenter al.so proposed 
misleading. wording changes.to Action c.of the same 

Response. The term "certificate sectfon ns follows: "Install additional 
holder" has been changed to "holder of temporary shielding or implement other . 
a Certificate of Compliance" to be. ALARAcactions; as appropriate;" · 
consistent with the regulations. · .. Response.The NRC stafhgre'eswitll 

M. 7. Comment. One commenter the first comment and hits added the, 
· wanted the draft Certificate of · . suggested words to theCertificnte·of 
Compliance clarified as to who is. Compliance, Section:A.1.2.6, Action b. 
responsible for the use of seismic It is not necessary to change ·Action c 
restraints at each reactor-site, the vendor , · because 10 CFR Part 20 ALARA ii.lready 
or the utility •. citing the ambiguous .term - . applies to these ·!lctivities, . . 
"certificate holder." · · · · · · M; 10; Comment. One commenter 

Response. The utility is responsible . · wanted.draft Certificate·ofCompliance, 
for determining the need for seismic · · Attachment A, Section 1.2.6,Action d 
restraints in the spent fuel building · deleted. The user should be permitted to 
based on seismic conditions at the site analyze and document higher dose rates 
(Certificate of Compliance, Section under 10 CFR 72.48, which is available 
1.2.17). -for NRG review; Another commenter 

M.8. Comment. Severul commenters wanted the complete Section 1.2.6 of . 
stated that the limits on both neutron Attachment A to the draft Certificate of 
and gamma emission rates as '!¥!3ll as Compliance'deleted. Given that HSM 
neutron and gamma spectra· . dose rates.are specifie.d; a. specification 
(Attachment A, Section 1.2.1 of draft for DSC dose rates is not necessary. 
Certificate ofCompliance)' result in.. because only lqe workers involved in 
excluding some fuel assemblies that the canister closure operations are 
would actually.produce lower dose. affected bythem,and they are already 
rates. The problem for fuel qualification .. . covered by. the reactor radiation 
stems from the fact that the neutron-· protection program. One commenter 
dose rate does not decrease as rapidly as wanted draft Certificate of Compliance, 
the gamma dose rate during cooling Attachment A, Section 1.2.11 deleted. 
because of the longer lived isotopes. Given that HSM dose rates are specified, 
Thus, a high burned .fuel assembly ·. · · . a specification for transfer. cask dose_. • 
excluded on the basis of high neutrqrt .. ra~es is not neqissary because only the 
source term may rem~in excluded; even,: . · workers·involved· ate affected, not tl:ie . 
tliough with extra cooling time.the .. general p·ublic: The'commenter also · 
combined neutron/gamma.dose rate stated that if Section 1.2.11 cannot be 
could be less than the design basis case. deleted the action statement should be 
Some fuel may not qualify becaus·e it · ·.. re\rised to read us follows:· "lfspecified 
oxGeeds the spectra requirements, even dose rates are exq1eded,.place 
though the energy groups exceeding,the.. temporary shielding around the affected 
limits may not be significant . areas of the transfer cask or implement · 
r:ontributors to the dose rates. Combined other ALARA actions, as appropriate. 
neutron/gamma dose rates are the relll Revie.w,the-plant records ofthe fuel 
concern; it.is recommended that the · · assemblies which have been placed in 
limits on source term be. replaced by. ihe DSC to ensµrethey conform to the 
limits based on dose equi-vn,lence: The fuel specifications of Sec~io.n l:2, 1 .. The. 
fuel specification. should allow· other · · report to lhe-NRC sho·uld'bii delete~ 
combinations of fuel enrichment,· · · with the user being able to-analyze and 
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document the higher dpse rates under 
. 10 CFR 72.48, which is available for 
NRCreview." · . 

Response, The dose rate limits 81'!3 for 
design .purposes. The dose rate. is 
limited to ensure that the DSC has not 
inadvertently been loaded with fuel not 
Jlleeting the vendor/applicant spent fuel 
specifications. The NRC will require 
reporting if the specified dose limits are 
exceeded. For these reasons, the NRC 
will not grant the above requests. 

M.11. Comment. One commenter 
stated that the requirement for a 
dissolved boron concentration in the · 
DSC of 2000 ppm is in excess of the 
1810 ppm site-specific license. The 
1810 ppm dissolved boron is sufficient 
to ensure reactivity below 0.95 K-eff 
(95/95 tolerance level with 
uncertainties) assuming 24 fresh fuel 
assemblies. For the unlikely worst case 
with water density of 0.2 to 0.7 gm/cc 
(a condition not achievable for fresh 
fuel), reactivity remains below 0.98 K­
eff. The pool dissolved-boron 
verification- measurement frequency 
should be changed from not to exceed 
48 hours to once per month to be -
consistent with 10 CFR Part 50 
requirements. 

Another commenter stated that the 
NUHOMS-24P canister was designed 
using burnup credit, the basis for · 
licensing is "credit for soluble boron." 
The burnup~eririchment curve 
requirement (Figure 1-1, draft . 
Certificate of Compliance) should be 
removed until the NRC accepts burnup 
credit arid the pool boron specification ·· 

. (Section 1.2.15, draft Certificate of 
Compliance) is removed. 

-Tµe NRC has not yet approved the use 
ofburnup credit in criticality analyses 
for spent fuel storage and transportation 
casks. The applicant did, however, 
analyze credit for burnup as an 
alternative design acceptance basis·for 
the NUHOMS,a.24P DSC, pending 

· further consideration ofburnup credit 
by NRC. As discussed in the SER, the 
NUHOMS-24P DSC criticality safety is 
approved based on, among others, the 
key assumptions of loading with 
irradiated fuel.assemblies with 
equivalent enrichment <1.45 wt% U-
235, misloading unirradi~ted fuel with . 
maximum enrichment of 4.0 wt% U-
235, and soluble boron· in water for wet 
loading and unloading. The NRC 
considered the use of the burnup­
enrichment curve, Certificate of 
Compliance, Figure 1-1, as a fuel 
selection criteria, to be prudent. Its use 
adds adq.itional unanalyzed . 
conservatism .in the criticality safety 
margin. It is comparable to previous 
NUHOMS-24P approvals. Its use would 
also be consistent with the requirement 
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tµat storage cask designs be, to the 
extent practicable, compatible with 
removal .of the stored spent fuel from . 
the reactor site, transportat~on, and 

· ultimate disposition by DOE. Therefore, 
the NRC disagreed with the · 
commenter's request to allow 
Standardized NUHOMS-24P users the· 

· option of ~sing these bumup­
enrichment curve. · · . 

Response: The comment appears to 
refer to the use of a NUHOMS 24P 
associated with a site-specific license. 
The "standardized NUHOMS 24P and 
52B" are the subject of this general 
rulemaking and should nQt be confused 
with a site license. The SER for this 
rulemaking is clear about conditions for 
µse, i.e., 2000 ppm boron concentration 
is required to ensure that the kcrr 
remains below 0.95. The SAR for this 
rulemaking does not request, nor does 
the SER g~nt, exemption from the 
_requirement of kcrr = 0.95 for all 
accident conditions, including 
misloading Qf 24 unirradiated fuel 
assemblies and optimum moderation 
density. 

The NRC has not yet approved the use 
ofbuinup credit in criticality analyses 
for spent fuel storage and p-ansportation 
casks. The applicant did, however, 
analyze credit for burnup as an 
alternative design acceptance basis for 
the NUHOMS-24P DSC, pending future 
acceptance ofbumup credit by NRC. As 
discussed in the SER, the NUHOMS-
24P DSC criticality safety is approved 
based on, among other assumptions, the 
key assumptions of loading with 
irradiated fuel assemblies with 
equivalent enrichment ·<1.45 wt% U-
23~. misloading unirradiated fuel with 
maximum enrichment of 4.0 wt% U-
235, and soluble boron in water for wet 
loading and unloading. The NRC still 
considers the u_se of the bumup­
enrichment curve, Certificate of 
Compliance·Figure 1-1, as a fuel 
selection criteria, to be prudent. Its use 
adds additional unanaJyzed 
conservatism in the criticality safety 
margin. It is comparable to previous 
NUHOMS-24P approvals. Its use would 
also be consistent with the requirement 
that storage cask designs be, to the 
extent prac;ticable, compatible with 
removal of the stored spent fuel from 
the reactor site, transportation, and 
ultimate. disposition by DOE. Therefore, 
the NRC disagrees with the commenters 
req1,1est to allow Standardized 
NUHQMg;...24p users the option of using 
the bumup-enrichment qurve. · 

M.12.·Comment. Several commenters 
stated that the listing of specific fuel 
types in the draft Certificate of 
Compliance is overly restrictive. 
Allowance should be made· for very 

similar fuel types or a "'fuel 
qualification table" as pruposed by the 
vendor should replace the listing. · 

· Response. The NRC agrees that · · 
alJowance should be made for yery 
similar types of fuel to be stored. The 
Certificate of Compliance provides this 

. flexibility. The "fuel qualification table" 
consideration at. this time is not subject 
to this rulemaking. · 

M.13. Comment. One commenter 
citing the first paragraph of page A-27 
of the draft Certificate of Compliance 
states that the postulated adiabatic 
heatup would result in concrete 
temperatures being exceeded in 
approximately 40 hours. As a result, it 
fs appropriate and conservative to 
perform the visual surveillance to verify 
no vent blockage on a doily basis to 
ensure that a blockage existed for less 
than 40 hours. The last sentence in the 
first paragraph should reflect that the 
module needs to be removed from 
service if it cannot be established that 
the blockage is less than 40 hours, not 
· 24 hours. A 24-hour surveillance 
interval will adequately verify this. One 
commenter cited on inconsistency in 
Section 3 of the draft Certificate of 
Compliance. Section 3.1 indicates that a 
module must be removed from service 
if a vent blockage is in existence for 
longer than 24 hours. Surveillance 
Section 1.3.2 indicates that a module 
must be removed from service if the 
concrete accident temperature criterion 
has been exceeded for more than 24 
hours. A vent blockage of less than 24 
hours would not cause the temperature 
limit to be exceeded, os explained in 
Section 1.3 and the objective for the 24-
hour frequency required by surveillance 
1.3.1. The apparent conflict between 
Section 1.3 and the action for 
Surveillance Requirement 1.3.2 should 
be resolved. It appears that Sun·eillance 
Requirement 1.3.2 actions are 
appropriate. 

Response. The Certificate of 
Compliance has been clarified to reflect 
the comment. 

M.14. Comment. One commenter 
stated that Section 1.2.14 to Attachment 
A of the draft Certificate of Compliance 
is unnecessary because the time to 
transfer the DSC from the transfer cask 
to·the HSM would normally require less 
than 8 hours. During this time, even 
with temperatures above 10a°°F without 
the solar shield, any increase in fuel 
clad temperature and neutron shield 
temperature would be small and 
therefore not detrimental. Additionally 
the transfer cask is open to the . 
atmosphere and would not pressurize. 

Response The vendor; VECTRA, has 
proposed this limiting cc;mdition of 
operation in lieu of showing what 
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· detrimental effect might occur on the 
cladding or neutron shield, should the 
ambient conditions involve 
temperatures above 100 °F. The NRC 
concurs with this condition.as cited in 
Attnchment A, Section 1.2.14 of the 
Certificate of Compliance . 

N. Several commentors raised 
snfeguards/sabotage issues. 

N.1. Comment. One commenter cited 
tho World Trade Center bombing and 
the ease with which a disturbed 
individual recently breached security 
and remained undetected at a US. 
reactor. Explosive technology has 
become very sophisticated in the last 15 
years since the NRC and Sandia 
Laboratories studied the effect of 
sabotage on shipping casks in the March 
1979, NUREG-0459, "Generic 
Adversary Characteristics Summary 
Report." Another commenter made 
reference to an experiment with 
balloons which failed. Yet another 
commenter questioned the degree of 
protection in the spent fuel pool versus 
dry cask storage. Will the cask be in a 
vital area? Will safeguards be reviewed 
as part of the security plan? What is the 
effect on the security of these casks? 

Response. The NRC reviewed 
potential issues related to possible 
rndiological sabotage of storage casks at 
reactor site ISFSls in the 1990 
rulemaking that added Subparts Kand 
L to 10 CFR Part 72 (55 FR 29181; July 
18, 1990). NRC regulations in 10 CFR 
Part 72 establish physical protection· 
and security requirements for an ISFSI 
located within the owner controlled 
area of a licensed power reactor site. 
Spent fuel in the ISFSI is required by 10 
CFR 72.2°12(b)(5) to be protected against 
the design basis threat for radiological 
sabotage using provisions and 
requirements as specified in 
72.212(b)(5). Each utility licensed to 
have an ISFSI at its reactor site is 
required to develop security plans and 
install a security system that provides 
high assurance against unauthorized 
activities that could constftute an 
unreasonable risk to the public health 
and safety. The security systems at an 
ISFSI and its associated reactor are 
similar in design features to ensure the 
-detection and assessment of 
unauthorized activities. Alarm · 
annunciations at the ISFSI are 
monitored. by the security alarm stations 
at the reactor site. Response to intrusion 
is required. Each ISFSI is periodically 
inspected·byNRC and annually audited 
by the licensee t~ ensure that the 
security systems are operatirigwithin 
their design limits. The v~lidity q( th,e. · . 
,tl\reat js continua)ly revie·w~d. with~.·· 
formal evaluation every·six,moathshy · 
the NRC. · · 
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The NRC is currently conducting a 
study into the consequences of a vehicle 
bomb detonated in the vicinity of an 
ISFSI. Following completion of this · 
study the NRC will make a . 
determination as to whether additional 
physical protection is warranted. In the 
interim, the NRC staff believes that the 
inherent nature of the fuel, along with 
the degree of protection Erovided by the 
approved storage means for 11pent fuel, 
provides-adequate protection against a 
vehicle bomb. 

N.2. Comment. One commenter · 
wanted the emergency plan updated to 
include initiating events caused by 
unnatural occurrences, such as sabotage. 
particularly for this fuel storage option. 
The commenter believes that the NRC 
should determine if upgraded or new 
security barriers are necessary for the 
David-Besse site. 

Response. Under 10 CFR 72.212 
requirements, each general licensee 
must protect the spent fuel against the 
design basis threa_t of radiological 
sabotage. Also, 10 CFR 72.212 requires 
each general licensee to review the 
reactor emergency plan to determine 
whether its effectiveness is decreased, 
and if so, to prepare-the necessary 
changes and obtain the necessary 
approvals. Therefore, the comment is · 
already essentially incorporated into 
NRC regulations. · 

0. Several commenters had 
fabrication, quality assurance, and 
inspection concerns. 

0.1. Comment. One commenter raised 
questions about NRC oversight and · 

. requirements for proper cask fabrication 
by licensees. This is based on tests of 
the faulty welds at the Palisades pll:',nt 
conducted in July 1994 just before the 
cask was filled, but the test was· not 
reviewed. 

Response The ultimate responsibility: 
to ensure proper cask fabrication 
belongs to the user of the cask. Each Part 
50 licensee (general licensee) must have 
its own qµality assurance (QA) program 
m place to oversee·vendor activities. · 
The QA requirements apply to design,. 
purchase; fabrication, handling, . 
inspection, testing, operation, 
maintenance, repair, modifications of 
structures, systems and components, 
and decommissioning that are important 
to safety. In addition, certifit;id cask 
vendors have NRC-approve!i QA 
programs that control the 
implementation of these quality . 
activities in a manner appropriate to th~ 
safety significance of these activities. In 

·turn.the general licensee revi!3WS, · ·'., 
approves. and oyersees its vendor's QA 
programs.and activities .. The,NRC,. .. .,, . 

. jnspects both the general Ucensee'aiJ.d·· , · : 
the subtiered vendi>~idor compli~~~ ,':; >: 

with the respective QA program 
. requirements and for the adequacy of 

the activities performed. 
The faulty welds at Palisades in a 

loaded cask happened because the 
radiographs were not read initially. I~ 
~e radiographs were read in a timely 
manner, the cask should nothave been 
loaded without {:Otrective action first 
being taken. NRC oversight and 
involvement in the process contributed 
to limely detection of the defective cask 
weld. 

0.2. Comment. One commenter wants 
clarification of the quality assurance 
program. N.RC should have a regulatory 
guide for vendors with strong criteria for 
audits and subcontractors, and NRC 
inspection reports of fabricating 
facilities need to be put in the PDR. 
How -will a subcontractor of NUHOMS 
vendor be checked by NRC in the 
future? If a vendor is going to 
continuously change subcontractors, the 

· NRC should inspect each cask and 
carefully inspect the vendor QA 
manual. . . 

Response,·Chapters 11 or 13 of 
Regµlatory Guides 3.62 and 3.61. 
respectively, provide guidance on 
acceptable quality assurance programs. 
These chapters s~ate that a QA program 
meeting.the requirements of Appendix 
B of 10 CFR Part 50 or· Subpart G of 10 
CFR Part 72 will be accepted by NRC. 
Both Parts 50 and_72 require.an audit 
program. An NRC Branch Technical 
Position titled "Quality Assurance 
Programs for an Independent Spent Fuel 
Storage Installation (ISFSI) 10 CFR 72," 
implements the NRC review of quality 
assurance programs submitted by 
applicants. NRC inspection reports· are 
routineJy placed in the PDR except for 
reports containing sen.sitive 
information. Inspection reports of 

· NUHOMS fabrication are available in 
. thePDR .. 

· 0.3. Comment. One commenter 
wanted to know if any . 
nonconformances have been discovered 
in inspection reports of any fabrication 
of the NUHOMS canister If so, what'f 
How was this resolved? How·has the QA 
program for NUHOMS been reviewed? 
Is there a manual? How will contractors 
and subcontractors be checked? 

Response. A notice of 
nonconformance is documented in NRC 
Inspection Report No. 721004/93-07 
dated August 23, 1993. The NRG staff 
conducted inspections in three phases 
at Duk1,·Power Company. its contractor 
(Pacific Nudoar Fuel Services, Inc.) and 
subcontractor {Rancor, Inc.), concerning 
tho QA activities will\ regard to the 
·NUHOMS-24P dry spent fuel storage · 
· canisters; The·NRC staff found·thaf 
··.implementatiot1: of.Duk~ .PQw·er. 
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Company QA Program wirs satisfactory, · 
in general. However.certain NRC.· · · · 
requirements. under Subpart· G of 10 
CFR Part 72 were not met.·QA activities 
cited in the inspection report were · 
documentation of nonconforming 
materials, parts,.or components; quality 
assurance records; control of purchased 
material, equipment, and services; 
control of measuring and test 
equipment; instructions; procedures, 
and drawings; licensee inspection; and 
audits. Nonconformance corrective 
actions were taken and documented by 
Duke Power Company. The NRC staff· 
found these corrective actions .. 
acceptable and so stated in letters dated 
January 13, 1994, and April 4, 1994. The 
corrective actions taken and the 
implementation of the QA Program are 
reviewed in periodic inspections by the 
NRC staff. 

The latest version of the QA manual 
is "VECTRA Technologies, Inc., Quality 
Assur.ance Manual," Revision 1, 
transmitted July 25, 1994, which reflects 
the corporation's new name and 
organization and includes additional 
changes to update the manual and 
clarify QA recordkeepin·g commitments. 
The NRC staff found Revision 1 
acceptable and so stated iri its Jetter 
dated August 23, 1994. In its review, the 
NRC staff compared Revision 1 of the 
VECTRA QA Manual with Revision 3, 
Edition 2, of the PNSI QA manual, 
which the NRC staff found acceptable 
by Jetter dated January 28, 1993. 

Contractors and su'6contractors of. 
cask vendors {or licensees) are subject t.o 
periodic QA inspections performed by 
the NRC staff. . . . , 

0.4. Comment. One-commenter 
wanted to know if there is a possible 
problem, and if there was,.how it was 
resolved, with a material defect in 
Swagelok tube fittings for NUHOMS? 

Response. The NRC is not aware of 
any material defect problem with 
Swagelok tube fittings on NUHOMS 
designs. There is no reliance on the 
Swagelok fittings as part of the 
confinement boundary for the NUHOMS 
canister. The· fittings are covered by a 
metal plate that is welded on after the 
canister is vacuum dried. Therefore·, if 
there is a failure in the fitting it would 
he the responsibility of the licensee to 
repair or replace it so that the DSC can 
he lc5aded properly, but its failure would 
not cause a public health and safety 
c:onccrn. 

Finding of No Significant 
Environmental Impact: Availability 

The Commission has determined 
under the National Environmental 
Policy Act of 1969, as amended, and the. 
Commission's regul~tions· in Subpart A· 
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ofio CFR Part st, that this rule·is not· 
·a:m'ajor,fede:ralaction Sigrtiijcaiitly · 

· • , Backfit Analysis 

•· affec:ffing:the:qi:lality Qf.the"_human 
'eiivirrihmentarid thereforit an· . . 

·:ep~!ronirientalimpact statement i!! not 
·· required; This final rule /ldds an · 
. ·additioilal'tlisk to the" list of approved · 
· spent.fuel storage ca_sks that power . 
;reactor licensees can \ise to i;tore spent 
· fuel at reactor sites without additional · 
site;;specific approvals from the 
€ommission."The environmental 
assessment and finding of no significant. 
impact on which this determination is. 
based ere available for inspection at the 

.NRC Public Oocument Room, 2120 L 
Street"NW; "(Lower Level),· Washington, 
DC. Single copies of the environmental 
assessment and finding.of no significant 
impai;:t are available from Mr. Gordon E. 
Gti:-Iidersert, Office of Nuclear Regulatory 
Research, U.S. Nuclear Regulatory 
COinmis~ion;Washington DC, 20555, 
telephone (3.01) 415-6195. 

Paperwork Reduction Act Stateme.1t 
. . . 

. .This :final rule does riot contain a new 
. oi: ~mended information collection 
reqU:iFe.milnt subject to the Paperwork 
Reduction Actof 1980 (44 U.S.C. 3501 
et _seq.). Existing requirements were 

· _approved by the Office of Management 
im_d Budget l!pproval number 3150-'-
0132. 

Regulatory Analysis 

The Commission has prepared a · 
regulatory analysis on this regµlation. 
The analysis examines the costs an_d 
benefits of the· alternatives considered 
.py ilia Commission. Interested persons 
may· examine a-copy of the regulatory 
·analysis at the ~RC Public Document 
Room,.2120.L Street NW. (Lower Level), 
Washington, DC. Single copies of the 
1malysis may be obtained from Mr. 
Gordon E. Gundersen, Office of Nuclear 
Regulatory Research, U.S. Nuclear 

. ,Regu)ator.y:Commission, Washington 
DC, "20555, telephone (301) 415-6195. 

· · Regulatory Flexibility Certification 

, · ·'As requi~ed by the Reguiatory · . 
.. rlexipilityA,.ot of 1980, 5 u.s.c. 605(b), 
the Commission certifies that this rule 
does.nothave a'significant .economic 
impact oii a.supstantial number of small 
enti~ies. This rule affects .only licensees 
owning arid operating nuclear power 
reactors and cask vendors. The owners 
of.nuclear power plants do not fall 
within the scope of the definition of 
"small entities'.' set forth in Section 

. ·so1(3)_ofthe Regulatory F,lexibility Act, 
15 U..S.C. 632, or the Small Business 

. · Size Sta~dards. set ·out. In regulations 
issu~d."by the Small Business . 

. Administration,at 13 CFRPart-121.. 

·, .,Th~-NR.C.has determined-th~t the 
, backfitiules1o CFR 50.1Q9. and10 CFR .. 
· 72.62 d.o: not apply to this final rule. A 
backfit·ailalysis is not required for this 
final nile because this amendment does 

.. not in.v~lve ·any provisions that would 
impose backfits as defined in 10 CFR 
50,l09(a)(l) or 72.62(a). 

J,ist of Subjects in 10 CFR.Part 72 
. . •. 

. Manpower training programs, Nuclear 
materials, Occupational safety and 
health, Reporting and recordkeeping 
requirements, Security measures, Spent 
fuel. 

For the reasons set out in the 
preamble and under the authority of the 
Atomic Energy Act of 1954, as amended, 
the Energy Reorganization Act of 1974, 
as amended and 5 U.S.C. 552 and 553, 
the NRC is adopting the following 
amendments to 10 CFR Part 72. 

60 FR20879 
Published 4/28/95 
Effective 5/30/95 

10 CFR Parts 2 and 72 

RIN 3150-AE64 

Interim Storage of Spent Fuel in an 
Independent Spent Fuel Storage 
Installation at a Reactor Site; Site­
Specific License to a Qualified 
Applicant 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission (NRC) is amending its 
procedures to permitthe Director of 
Nuclear Material Safety and Safeguards 
to issue a site-specific license to a 
qualified applicant" for the interim 
storage of spent fuel in an independent 
spent fuel storage installation (ISFSI) at 
a reactor site following satisfactory. 
completion of NRC safety and 
environmental reviews and.after any 
public hearing on the application. The 
amendment eliminates the need for 
express Commission authorization for 
each ISFSI license, but does not affect 
the scope of NRC review of an ISFSf· 
license application or change the · 
present opportunity for public hearing 
provided for in the NRC rules of 
practice. 
EFFECTIVE DATE:.May 30, 1995 . 
ADDRESSES: The documents referenced 
in this final rule are available for 
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inspection and copying for a fee at the 
NRC Public Document Room, 2120 L 
Street, NW. (Lower Level); Washington, 
DC. Copies ofNUREG--0575 and 
NUREG-1092 may also be purchased 
from the Superintendent of Documents, 
U.S. Government Printing Office, P.O . 
Box 37082, Washington..DC. 20013-
7028 .. Copies are also available from the 
National Technical Information Service, 
5285 Port Royal Road, Springfield., VA 
22161. 

FOR FURTHER INFORMATION CONTACT: C. 
William Reamer, Office of the General 
Counsel, U.S. Nuclear Regulatory 
Commission, Washington, DC 205'l5. 
Telephone: (301) 415-1640. 

SUPPLEMENTARY INFORMATION 

I. Background 
II. Summary of Proposed Rule 
Ill. Public Comments and the Commission's 

Response 
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I. ·Background 

Under 10 CFR Part 72, the NRC will 
issue a specific license for the interim 
storage of nuclear power plant spent 
fuel in an independent spent fuel 
storage installation (ISFSI) if NRC 
determines the application meets the 
requirements of the Atomic Energy Act 
of 1954 (42 U.S.C. 2011 et seq.) and the 
Commission's regulations. An ISFSI is a 
facility that is specifically designed and 
constructed for interim spent fuel 
storage, after use of the nuclear fuel as 
a ·source of energy in a nuclear power 
reactor, until its shipment to the U.S. 
Department of Energy's (DOE) planned 
geologic repository for disposal of 
radioactive waste. Part 72 applies to 
site-specific licenses for storage of spent 
fuel in an ISFSI (up to.20 years with 
renewal at the option of the NRC) or a 
monitored retrievable storage 
installation (MRS) (up to 40 years with 
renewal at the option ofthe NRC). 
Although Part 72 also applies to spent 
fuel storage in approved casks at" an 
ISFSI at a reactor site pursuant to a 
general license (10 CFR part 72, subpart 
K), the general license is not covered or 
affected by this rulemaking. 

On June 3, 1993 (58 FR 31478), the 
Commission proposed rulemaking to 
modify the Commission's procedures for 
the issuance of a specific ISFSI license 
to a qualified applicant. After 
considering the public comments 
received in response to the 
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Commission's request, the Commission 
has decided to adopt the proposed rule 
as final with one clarification. 
Specifically, the final rule covers an 
ISFSI at a reactor site. (The proposed 
rule was.not explicit on this point.) 
II. Summary of Proposed Rule 

As set forth in its notice of proposed 
rulemaking (58 FR 31478-81), the 
Commission proposed to amend the 
procedures that authorize the NRC 
Director of Nuclear Material Safety and 
Safeguards (or-the Director's designee) 
to issue a· site-specific license fru; the 
interim storage of spent fuel in an ISFSI 
under 10 CFR part 72. This type of 
license would be issued after the NRC 
completes a comprehensive, 
documented, public health and safety 
review; prepares an environmental 
assessment and determines that issuing 
the license would conform to all 
statutory and regulatory requirements; 
and after an opportunity for a public 
hearing has b.een offered and any 
requested hearing is complete. The 
amendment would end the current 
internal practice under which the 
Director obtained the Commission's 
express authorization for each ISFSI 
license, after-the NRC review and 
determination that a license should be 
issued under 10 CFR part 72, but before 
the Director actually issued the license. 
However, the proposed rule would not 
affect, in any way, existing procedures 
for the NRC review or the opportunity 
for public hearing. 

III. Public Comments and the 
Commission's Response 

In response to publication of the 
proposed rule and request for public 
comments, including extension of the 
public comment period (58 FR 48004; 
September 14, 1993), NRC received 11 
written comments. (Copies of the 
comment letters are available for 
inspection in the NRC Public Document 
Room, 2120 L Street, NW. (Lower 
Level), Washington, DC). In some 
instances, similar comments were 
offered by more than one commenter, 
and comments were therefore grouped 
into the categories that are set forth 
below, together with the Commission's 
response. 

1. Comment: The proposed rule 
forecloses public participation in 
important reactor spent fuel storage 
decisions. 

Several comments took issue with the 
Commission's statement in.the notice of 
proposed rulemaking that the 
amendment would not affect the 
opportunity for a public hearing 
provided in NRC's rules of practice. One 
commenter argued the amendment 

would exclude public participation 
given that the existing procedure (i.e., 
without the rule change) provides the 
public more opportunity for knowledge 
of an ISFSI license application because 
there is a second publication of notice 
and an open Commission meeting on 
the _application. A second commenter 
expressed the view that the proposed 
rule should not be applied to its · 
pending petition for hearings on the 
Calvert Cliffs ISFSI. 

Another commenter criticized NRC 
for what the commenter called a refusal 
to open NRC doors to public 
participation on the spent fuel storage 
issue despite growing public opposition 
to spent fuel storage as a threat to the 
environment. That commenter cited 
public hearing.requests from the 
Michigan Attorney General and citizens 
interested in the Palisades nuclear plant 
in a recent NRC storage cask approval 
rulemaking (58 FR 17948; April 7, 1993) 
and argued other facilities were also 
experiencing public opposition to spent 
fuel storage or transportation plans. 

Response: Commission procedures 
provide a broad opportunity for public 
participation in ISFSI decisions. The 
Commission is not changing the public 
participation process in ariy manner in 
this rulemaking. 

Rather, these rulemaking amendments 
mainly affect future NRC proceedings in 
which the public chooses not to 
participate. In this regard, we should 
highlight the limiting language in 
amended § 72.46(d) which begins with 
the words "If no request for a hearing or 
petition to intervene is filed * * *."If, 
on the other hand, an interested member 
of.the public does want to participate in 
a hearing on an ISFSI license, then these 
rulemaking amendments will in no way 
limit the opportunity to do so. In 
addition, the amendments will not 
change the right of hearing participants 
to request Commission review before 
any ISFSI license is issued. 

The public participation 
opportunities in NRC site-specific 
licenses for ISFSis were detailed in the 
Commission's notice of proposed 
rulemaking, as follows: 

Under the Commission's rules of practice, 
after receipt of an application for a specific 
license for interim spent fuel storage in an 
ISPSI, the NRC publishes a notice of 
proposed action and o'pportunity for hearing 
in the Federal Register to potentially 
interested entities and persons (10 CPR 
2.105, 72.46(al). Among other t\lings, the 
notice indicates that any person whose 
interest may be effected may file a request for 
a hearing or B petition for leave to intervene. 
Potentially affected persons and entities have 
a right to obtain all relevant NRC staff safety 
documents, as well es all technical' 
submissions of the license applicant. They 
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may request a hearing or provide written 
comments before any final NRC action on en 
ISFSI license application (10 CPR 2.105). If 
a hearing on the application is held before an 
Atomic Safety and Licensing Board, issuance 
of a specific license for an ISFSI by NRC 
must await completion of the hearing and the 
initial decision by the Board, and must be 
appropriately conditioned in light of the 
Board's findings and condusions on the 
matters determined in the hearing (10 CPR 
2.760). Under NRC rules of practice, hearing 
participants have the right to request 
Commission review of the Board's-decision, 
including the right to request that the 
effectiveness of the Board's decision be 
stayed, and that the Cominission undertake 
review before license issuance if they believe 
the facts warrant such a review (10 CPR 
2.786, 2.788). Of course, absent a stay. 
request, under the general rule which the 
Commission is now proposing to restore, the . 
Uoard's decision would be immediately 
effective, and the Director would issue the 
ISPSI license within 10 days after the 
decision, without being required to obtain 
additional, express Commission 
authorization to do so (See 10 CPR 2.764 (e) 
and (b)). · 

The opportunity for public hearing 
described above, including the. 
opportunity to request Commission 
review before issuance of a site-spe.dfic 
license for an ISFSI, will continue even 
with adoption of these rulemaking 
amendments. Accordingly, because the 
amendments have no effect at all on 
public participation, thoy would also 
hav.e no retroactive effect on any 
petition regarding Calvert Cliffs. 

Therefore, regarding the comment that 
NRC doors are closed to public 
participation generally on spent fuel 
storage issues, the Commission believes 
the true facts are quite different. With 
respect to the commenter's criticism-of 
an unrelated 1993 NRC cask-approval 
final rule (58 FR 17948; April 7, 1993), 
involving a storage cask (i.e., VSC-24) 
later used at the Palisades nuclear plant, 
which is not a relevant matter to be 
addressed in this rulemaking, the final 
rule and public participation procedures 
were recently upheld by the United 
States Court of Appeals for the Sixth 
Circuit. Kelleyv. Selin, No. 93-3613 
(6th Cir., Jan. 11, 1995) ("* * * 
[P]etitioners' assertion that the NRC 
attempted to shut them out of 
meaningful participation on the 
question of the use of the VSC-24 casks 
is meritless. "). The description of and 
rationale for that rulemaking process 
can be found in the 1993 final rule (e.g., 
58 FR 17962--63; April 7, 1993). 

The Commission has been entrusted 
with the responsibility to protect the 
public health and safety, and to provide 
adequate assurance for public 
confidence, in the safe storage of spent 
nuclear fuel from nuclear power plants 



PART 72 • STATEMENTS OF CONSIDERATION 

in the United States. It is NRC's 
responsibility as a regulator to verify the 
adequate protection of the public health, 
safety, and the environment, and to 
conduct its processes in the open with 
opportunity for full public participation. 
In carrying out its responsibilities, NRC 
will continue to rely on, among other 
things, a careful, comprehensive public 
health and safety examination of each 
ISFSI application, addressing NRC 
requirements covering site-related 
parameters, facility de~ign; systems for 
protection against potential accidents, 
quality assurance and quality control, 
worker training, emergency planning, 
and operating plans and programs to 
ensure protection of the public from 
radiation and radioactive materials. To 
provide further assurance, NRC will 
continue to rely on a broad, selectively 
applied program of nuclear plant 
inspections and compliance reviews, 
using resident inspectors stationed at_ 
each nuclear plant ISFSI site throughout 
the United States, supported by 
augmented, expert teams as may be 
necessary to judge the quality of 
licensee compliance with ISFSI 
requirements. NRC will also continue to 
conduct its ISFSI activities through an 
open regulatory process that 
demonstrates, at all stages, an objective 
and full consideration of public views 
and concerns. 

2. Comment: There are growing 
technical problems which should lead 
NRC not to go forward with its ISFSI 
storage rulemaking proposal. 

One commenter claimed that 
technical problems at existing ISFSis 
show dry storage will not prove to be a 
satisfactory solution to utilities' need for 
additional spent fuel storage capacity. 
The commenter claimed that dry casks 
at the Surry ISFSI were operating 
beyond their designed thermal, 
radiation and pressure limits; it also 
claimed that casks systems at Palisades 
and systems proposed for use elsewhere 
have inadequate thermal safety margin. 
The commenter stated that internal NRC 
studies (CNWRA-93-0006, May 1993) 
raise other safety problems that will 
increase spent fuel management costs 
which the public ultimately must pay. 
The commenter argued that, given the 
problems, NRC should not amend its 
ISFSI licensing procedures as proposed. 

Response: Although the comment 
principally relates to specific plants and 
therefore seeks to present broader issues 
independent of the narrow procedural 
subject matter of this rulemaking, the 
following information is offered to 
address the stated concerns. 

Spent fuel has been safely stored in 
independent storage casks at the Surry 
nuclear plant site for nearly seven years 

without, to date, serious incidents or 
reports of casks operating outside 
specified thermal, radiation, or pressure 
limits. Moreover, the cask limits at 
Surry, which were measured at cask 
loading and are expected not to change 
significantly during normal operations, 
will continue to be monitored on a 
periodic basis. In addition, dry storage 
at the Palisades plant commenced about 
one and one-half years ago after a 1993 
NRC rulemaking to approve the VSC-24 
storage cask (58 FR 17948; April 7, 
1993). That rulemaking exhaustively 
covered a number of public comments 
relating to Palisades and, in particular, 
comments questioning thermal safety 
margins of the storage cask. NRC 
responses to those public comments, 
particularly the response to comment 
26, detail the basis for NRC acceptance 
of the thermal margins for the VSC-24. 
As set forth in the response, the basis for 
NRC acceptance of the VSC-24 included 
assurance that oask thermal margins 
were calculated using conservative 
assumptions (e.g., sustained ambient 
temperatures of 100 °F over several 
days; little heat conduction through the 
ends of the canister; fuel clad 
temperatures based on a peak heat 
generation rate rather than an average 
rate; a fuel temperature criterion derived 
from long-term degradation mechanisms 
rather than short-term mechanisms that 
would have led to a much higher 
temperature standard). Moreover, as 
indicated in the response, the calculated 
margins for the VSC-24 were 
significantly larger when more realistic 
assumptions were used in .the 
calculations.1 Thermal analyses and 
calculations have also been 
satisfactorily resolved with respect to 
another cask system, the NUHOMS dry 
storage system. Rulemaking was 
completed in January 1995 for the 
NUHOMS system, and the applicant 
and NRC staff analyses and calculations 
are available in the docket of that 
rulemaking. See Docket No. PR-72 (59 
FR 28496) ("List of Approved Spent 
Fuel Storage Casks: Addition") (see also 
59 FR 65898). 

Turning to the interni!l NRC study 
referenced in the comment that is the 
subject of this response, it is important 
to fully identify that the report is 
actually directed not at spent fuel 

1 On August 1, 1994, Consumers Power Company, 
the Palisades licensee, reported that two small 
crack-like i_ndications and a slag-like indication had 
been discovered in rev_iew of radiogrephs of e weld 
in a component of a -VSC-24 cask at ihe Palisades 
ISFSI. After additional analyses, the licensee 
concluded the cask met requirements and was 
capable of safely storing fuel for the 20-year license 
term. The licensee has nonetheless decided to 
remove from service and replace the cask. 
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storage at reactors, but rather at long­
term geologic disposal of high-level 
waste and spent fuel over-thousands of 
years. Consequently, the report does not 
draw conclusions that would be directly 
relevant to decisions about interim 
storage of spent fuel in ISFSis or, more 
significantly, that would be contrary to 
the NRC's experience with such storage 
to date. As discussed elsewhere (e.g., 58 
FR 17948; April 7, 1993; 55 FR 29181; 
July 18, 1990; 54 FR 19379; May 5, 
1989) and as summarized below, NRC 
experience to date is that spent fuel can 
be safely stored under dry conditions 
over the 20-year licensed term of an 
ISFSI without presenting significant 
public health and safety risks. 

Irradiated reactor fuel has been 
handled under dry conditions since the 
mid-1940's when fuel .examinations 
began in hot cells. Light water reactor 
fuel has been handled in dry cells since 
the early 1960's, and some fuels have 
been in storage under dr:; conditions for 
approximately 20 years. Experience 
with storage of spent fuel in dry casks 
is extensive, and it is growing. Six 
nuclear power plant sites are already 
using dry cask storage: Virginia Power's 
Surry Station (500 assembles); Carolina 
Power and Light's H.B. Robinson 
Station (60 assembles); Duke Power's 
Oconee Station (530 assemblies); Public 
Service of Colorado's Fort St. Vrain 
facility (1480 fuel elements); Consumers 
Power's Palisades plant (160 
assemblies); and Baltimore Gas and 
Electric's Calvert Cliffs Station (190 
assemblies). A seventh plant-Northern 
States Power's Prairie Island plant-will 
begin loading assemblies in March 1995. 
As a result of the growing use of dry 
storage technology experience, NRC has 
over 35 .staff years of experience in 
licensing ISFSI storage, further 
supported by the knowledge and 
experience of an outside-pool of 
recognized, expert scientists and 
engineers to perform independent safety 
analyses ofISFSI systems and 
components proposed by licensees and 
vendors in the field. 

The successful experience to date in 
the dry storage of spent fuel storage and 
the licensing of ISFSls in the United 
States, provides support for the 
Commission's belief there is reasonable 
assurance such storage and licensing 
can safely continue without the need for 
express Commission authorization of 
each ISFSI license at a reactor site. 
However, past successes provide no 
guarantee for the future, and the 
Commission therefore hastens to 
emphasize that the NRC staff-under 
the Commission's active supervision, as 
·described in this document-will 
continue to bring to bear its full 
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experience in the review, licensing, and 
inspection of ISFSis. 

3. Comment: The Commission 
proposal would unacceptably reduce 
Commission oversight of the siting of 
ISFSis. 

Seve:ral comments opposing the 
Commission proposal believe it will 
reduce NRC oversight of spent fuel 
storage, and they find that reduction 
unacceptable for several reasons. One 
comment reflecting this view stated 
that, because the Federal Government 
was unable satisfactorily to solve the 
high-level waste (HLW) management 
problem, and given the growing storage 
of spent fuel at reactor sites, there is 
increasing public concern over ISFSI 
storage and·a consequent need for more, 
rather than less, Commission regulatory 
oversight of siting decisions. Another 
commenter stated that ISFSI licenses 
should have Commissioner review 
because Commission members have the 
responsibility to protect public health 
and safety and should not delegate it to 
the Director, NMSS, or to anyone else. 

Other comments argued the rule 
change was inappropriate because of the 
likelihood that the number of ISFSI 
licenses will increase in the. future and 
the Commission would therefore 
increasingly need to supervise the 
licensing process. One commenter, for 
example, observed that requiring the 
NRG staff to explain all aspects of a 
specific ISFSI license to the 
Commissioners would necessarily lead 
to a more careful review, and that this 
additional layer of review would 
become even more important as the 
number of ISFSis grew. 

Another commenter argued that the 
Commission seemed to view its license 
approval review as "marginal to safety," 
and disagreed with this view on the 
ground that spent fuel storage in an 
ISFSI created a significant hazard to the 
public in the vicinity of the storage 
facility. · 

Response: While it is true the 
Commission believes its express 
authorization of each ISFSI license-the 
internal procedure that is the subject of 
these rulemaking amendments-is an 
unnecessary, additional layer of agency 
review, and, therefore, can be 
eliminated without reducing public 
health and safety protection, the 
Commission's belief is based on its 
years of experience in supervision of the 
entire NRC licensing review process for 
ISFSis which the Commission will 
continue .to oversee. 

The anchor point of the NRC's 
internal review process to protect public 
health and safety from the potential 
risks of a proposed ISFSI.is the NRC 
staffs technical review of the license 

application. As described in the notice 
of proposed rulemaking, that process is 
as follows: 

Upon receipt of an ISFSI license 
application, after publishing a notice of 
docketing in the Federal Register, the NRC 
staff reviews the license applir.ation and 
applicant's supporting safety analysis report 
(SAR) describing the proposed ISFSI. This 
comprehensive, technical review by the NRC 
staff addresses all relevant public health and 
safety matters including site characteristics 
affecting construction and operating 
requirements for the proposed ISFSI, criteria 
for and design of the proposed installation, 
operation systems of the facility, site­
generated waste confinement and 
management systems, measures to ensure the 
protection of the public and occupational 
workers from radiation and radioactive 
materials, analyses of potential accidents that 
might occur at the facility, and the 
applicant's plans for the conduct of ISFSI 
operations. In its review, the NRC staff may 
require further submittals from the applicant 
as necessary to complete the ISFSI 
application, will thoroughly review all of the 
applicant's supporting technical information, 
and will independently verify the applicant's 
safety analyses and design calculations if 
necessary. To document its review and 
conclusions, the NRC staff will prepare a 
comprehensive safety evaluation report (SER) 
detailing its safety findings and conclusions, 
as well as an environmental assessment (EA) 
for the proposed specific license for interim 
storage of spent fuel in an ISFSI. As noted, 
interested members of the public may obtain 
copies of these documents from NRC. None 
of these NRC staff technical activities would, 
in any way, be modified by this proposed 
amendment. (58 FR 31479;.June 3, 1993.) 

After issuance of an ISFSI license, 
NRC regulatory responsibilities during 
the 20-year license term include an 
inspection and enforcement program, 
providing for an NRC resident inspector 
at every licensed reactor site of an ISFS! 
in the United States, supplemented as 
necessary by teams of engineers and 
technical specialists, performing 
inspections in a wide variety of 
engineering and scientific disciplines, 
and ranging from civil and structural 
engineering to health physics and 
quality assurance. By means of selective 
examinations, NRC's inspection 
program seeks to ensure that each ISFSI 
licensee is meeting its responsibility for 
safe maintenance and operation of the 
ISFSI, in accordance with NRC 
regulations. The program is preventive 
in nature, and is designed. to anticipate 
and preclµde potentially significant 
public health and safety events or 
problems by identifying underlying 
safety concerns or latent vulnerabilities 
for prompt licensee management 
attention and adequate corrective 
action. NRC inspections supplement, 
rather than supplant, the licensee's 
programs, so as to provide an 
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independent check or verification of the 
effectiveness of those licensee programs 
and their strict conformance with NRC 
requirements. 

The Commission, alone, is ultimately 
responsible and accountable for the 
successful regulation of spent fuel 
storage in licensed ISFS!s to protect the 
public health and safety. These 
rulemaking amendments do not change 
in any way.the Commission's 
responsibility and accountability to the 
public and its elected representatives. 
Rather, in one respect, these 
amendments modify how the 
Commission will perform its 
responsibility (i.e., they eliminate a 
Commission vote before issuance of an 
ISFS! license at a reactor site). After the 
amendments become effective, however, 
the Commission will still have, and will 
still continue to fulfill, the 
responsibilities to supervise and direct 
the NRC stafrs performance of the 
licensing, inspection, and enforcement 
activities described above. The NRC 
staff is required to keep the Commission 
fully and currently informed about 
significant proposed licensing actions. 
This means the Director, NMSS, must 
notify the Commission before issuance 
of any license for an ISFSI. The Director 
must also notify the Commission if the 
staffs inspection program reveals any 
significant public health and safety 
matter relating to !SFSI operations that 
are ·or regulatory concern. The NRC staff 
is also required to bring any significant 
policy issue regarding ISFSl·activities to 
the Commission's attention for 
resolution. This means the Commission 
will continue to make any decision 
involving any significant new ISFSI 
issues that may arise in the future. In 
addition, any member of the public who 
has specific concerns about a proposed 
ISFS! license can bring them to the 
Commission for resolution in NRC's 
public hearing process, as described 
previously in this notice. In short, 
through these mechanisms, which are 
adequate and well-suited for the · 
purpose, the Commission will continue 
to perform all of its health and safety 
responsibilities to the public, and will 
ensure that ISFSI regulation by NRC 
continues to takes place under the 
Commission's supervision and· 
direction. If new information becomes 
available that casts doubt on the 
adequacy of the oversight mechanisms, 
the Commission can and will take 
action which could include reversal of 
these rulemaking amendments. 

4. Comment: ISFSI licensing should 
be the same as licensing for new· 
reactors, an MRS or for the disposal 
repository which the Commission. 
would need to specifically approve. 
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Several comments, opposing the 
proposed rule, express the view that the 
Commission should apply to sp11cific 
ISFSI licenses the same Commission 
approval process it would use to license 
nuclear reactors, a monitored retrievable 
storage installation (MRS), and HLW 
disposal facilities. 

One commenter, for example, stated 
that, given that the cumulative load of 
discharged irradiated spent fuel in a 
spent fuel pool could contain more 
radioactivity than an operating nuclear 
reactor, greater care should therefore be 
given to ISFSI licensing than to the 
reactor itself because the potential for 
release is greater. Another comment, 
adopting the view that ISFSI licensing 
should be in the same category as 
licensing nuclear reactors or amending 
such licenses, stated the Commission 
should not characterize Commission 
approval of ISFSI licenses as a "special 
exception." Other commenters stated 
that spent fuel is highly radioactive and 
its quantity increasing. Therefore, in 
their view, the requirement for 
Commission approval of ISFSI 
licensing, in addition to NRC staff 
review, as in the case of licenses to 
operate reactors, is consistent with the 
NRC's longstanding regulatory 
philosophy of redundancy of safeguards 
and defense-in-depth. . 

Several comments also opposed the 
proposed rule change on the ground that 
,it would make ISFSI licensing less 
stringent than the licensing review 
afforded to disposal of spent fuel in a 
repository. One commenter, for 
example, stated that, in the absence of 
a viable disposal solution, storage of 
spent fuel in an ISFSI canno~ be labeled 
"temporary," and should therefore be 
done under procedures comparably 
stringent to those for "permanent" 
disposal facilities. 

Another commenter viewed 
elimination of Commission review to be 
at odds with the history of the MRS 
which was authorized only through 
Congressional action in the Nuclear 
Waste Policy Act and which could be 
constructed in the future only after 
further Congressional action. In this 
commenter's view, the amount of spent 
fuel stored at the various ISFSis under 
NRC license was approaching the 
amount that might be expected to be 
stored at the MRS. Another commenter, 
who also compared the quantity of 
spent fuel stored in ISFSls to the 
capacity of an MRS, stated that NRC was 
not properly perceiving the inherent 
hazards in spent fuel storage operations. 

Response: The Commission agrees in 
part with the thrust of the comments, 
that is, that NRC regulations as applied 
should achie.ve a comparable level of 

protection for the public health and 
safety, whether the NRG-licensed 
activity is operation of a nuclear power 
reactor, storage of spent fuel in an ISFSI 
or an MRS, or disposal of high-level 
radioactive wastes in a geologic 
repository. Significantly, however, the 
gcial of comparable protection does not 
mean ISFSI activities must be regulated 
by NRC's using the same NRC 
requirements as for reactors or geologic 
repositories. · 

Specifically, the public health and 
safety risks posed by ISFSI storage, 
described in various publicly available 
NRC documents identified below, are 
very different from the risks posed by 
the safe irradiation of the fuel 
assemblies in a commercial nuclear 
reactor, which requires .the adequate 
protection of the public factor in the 
conditions of high temperatures and 
pressures under which the reactor 
operates. The risks of ISFSI storage are 
also very different from those posed by 
the safe disposal of the irradiated fuel in 
a geologic repository, which would 

, require isolation of the wastes from the 
accessible environment for thousands of· 
years. 

Nuclear fuel irradiated in a power 
reactor is highly radioactive and 
produces considerable heat. However; 
after the·minimum 1 year of cooling that 
precedes its storage in an ISFSI, cooling 
and some shielding requirements will 
decrease as a result of the natural decay 
process over time. See Generic 
Environmental Impact Statement on the 
Handling and Storage of Spent Light 
Water Power Reactor Fuel (NUREG-
0575-V-1, August 1979) at 2-2. A fuel 
assembly cooled for 10 years after 
discharge from the reactor (typically the. 
age of spent fuel actually placed in dry 
storage) generates approximately 500 
watts of heat, which is on the order of 
the amount of heat generated by .the 
light bulb in a floodlamp. In addition, 
its radiation dose rate is approximately 
one-half the rate when it was discharged 
from the reactor. ISFSis are therefore 
designed to adequately dissipate the 
remaining heat, provide sufficient 
shielding from the radioactivity, and 
safely confine any gaseous and 
particulate radioactive nuclides. 

The potential ability of irradiated fuel 
to adversely affect public health and . . 

: safety and the environment is largely 
· determined by the presence of a driving 
. force behind dispersion. Therefore, it is 
. the absence of such a driving force, due 
: to the absence of high temperature and 
: pressure conditions in an ISFSI (unlike 
a nuclear reactor operating under such 
conditions that could provide a driving 
force), that substantially eliminates the 
likelihood of accidents involving a 
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major release of radioactivity from spent 
fuel stored in an ISFSI. 

[D]uring normal [storage] operations the 
conditions required for the release and 
dispersal of significant quantities of 
radioactive materials are not present. There 
are no high temperatures or pressures present 
during normal operations of under design 
basis accident conditions. to cause the release 
and dispersal of;radioactive materials. This is 
primarily due to the low heat generation rate 
of spent fuel with more than the one year of 
decay before storage in an ISFSI required by 
the rule and with the low inventory of 
volatile radioactive materials readily 
available for release to the environs. (45 FR 
74693; November 12, 1980.] 

Further, since its radioactive content 
is ln the form of solid ceramic material 
(except for some gaseous fission 
products) encapsulated in high-integrity 
metal cladding, spent fuel is relatively 
invulnerable .to sabotage and natural 
disruptive forces. See Environmental 
Assessment for 10 CFR Part 72, 
"Licensing Requirements for the 
Independent Storage of Spent Fuel and 
High-Level Radioactive Waste," at Il-15 
and -16 (NUREG-1092·, August 1984); 
see also 45 FR 74693 (November 12, 
1980). 

Although the risks associated with 
ISFSis described above differ from those 
of nuclear power plant operation or 
geologic disposal, the Commission's 
regulatory responsibility to ensure 
adequate protection remains the same. 
However, the manner in which it 
discharges those responsibilities will 
differ. Significantly, because of the very 
different risks, the Commission would 
not automatically apply alLregulatory 

. requirements to ISFSis that it applies to 
other regulated activities. More 
particularly for this rulemaking, based 
on its experience to date, the 
Commii;sion·believes it can and should 
fulfill its public responsibilities, 
through the ISFSI licensing and 
inspection process described earlier in 
this notice, as supervised and directed 
by the Commission, but without the 
need for specific Commission 
authorization of every ISFSI license in 
the future. 

However, as discussed in response to 
comment 8, the NRC licensing · 
experience that support this rul~making 
to eliminate specific Commission 
approval of ISFSI licenses is not 
sufficient to support a similar change for 
the MRS or for an ISFSI at other than 
a reactor site. Therefore, the 
Commission intends that NRC rules 
continue to require specific Commission 
authorization before issuance of a 
license for an MRS or a license for an 
ISFSI that is located at a site other than 
a reactor site. 



PART 72 • STATEMENTS OF CONSIDERATION 

5. Comment: The cost savings for the 
agency and utilities are not an 
appropriate basis for the rulemaking 
amendments. 

Several commenters took issue with 
the Commission's statement in the 
proposed rule that the amendments 
could save money that would otherwise 
be spent on unnecessary agency 
reviews. One commenter characterized 
the prospect of financial savings for the 
agency and its licensees as "offensive," 
because it was being used to justify 
elimination of a "safety-related" review 
of ISFSls whose failure could lead to 
significant a·dverse consequences to the 
public health and safety. Another 
commenter similarly challenged the 
Commission's rationale for reducing the 
costs of duplicative Commission review 
on the ground that the Commission's 
responsibility is to protect the public 
health and safety, not the nuclear 
industry's financial·well-being or its 
profitability for stockholders. 

Response: As the foregoing responses 
to comments make clear, the 
Commission's experience· to date leads 
it to believe it can fully perform its 
public protection responsibilities 
without specific authorization of every 
license for an ISFSI at a reactor site that 
is now required under the Commission's 
current process. The extra step of 
express Commission authorization for 
each specific license is a minor, 
ancillary matter in protecting public 
health and safety. If the Commission 
thought the additional step was needed 
for safety, then it would require the 
review step regardless. of its cost. 

Therefore, one consequence of the 
current process (i.e., the process that 
includes the extra step of specific 
Commission authorization) is that 
someone is paying the bill for agency 
review steps that are not really needed. 
Because Commission funding is 
recovered from the nuclear industry 
through license fees and the like, the 
people who are paying the bill are 
normally utility ratepayers. 
Significantly, however, the Commission 
would have proposed these rulemaking 
amendments even if its costs were not 
recoverable and, in that case, the people 
paying the bill were the U.S. taxpayers. 

The Commission has the public 
interest responsibility to regulate 
effectively without imposing 
unnecessary or overly burdensome 
regulatory costs. Where, as here, the 
Commission can make rulemaking 
amendments that will allow it to 
perform its public health and safety 
responsibilities more efficiently, but do 
not diminish in any way the lJcense 
applicant's obligation to demonstrate to 
NRC (and to any member of the public 

who is interested) that a proposed ISFSI 
is safe, then the Commission believes it 
should make those rulemaking 
amendments. 

6. Comments: The revision is a useful 
simplification of existing procedures 
that does.not create any impacts adverse 

. to safety. Given the proven safety and 
reliability of ISFSis. NRC licensing 
procedures should not have layers of 
unnecessary reviews that are not used in 
other NRC licensing actions. 

Several comments received on the 
notice of proposed rulemaking favor the 
NRC proposed rule change. One 
commenter stated the amendments do 
not change the fact that the license 
applicant must still undergo a 
comprehensive public health and safety 
review, environmental assessment and 
an opportunity for public hearing, in 
order to ensure the proposed ISFSI is 
safe and in-compliance with NRC 
regulations. 'rhe commenter noted the 
only change would be elimination of 
Commissioner approval. 

Another comment supporting the 
change stated it would make ISFSI 
procedures more like NRC licensing 
procedures for other types of facilities · 
handling nuclear materials, and justified 
it on the basis of the safety and 
reliability of spent fuel dry storage in 
ISFSI. The commenter also noted the 
rule is consistent with Congress' intent 
in the Nuclear Waste Policy Act (Sec. 
131(a)(2))that directs the Federal 
government to expedite additional spent 
fuel storage capacity and encourage dry 
storage technologies which have been 
proven to be safe. ItJurther argued the 
change was in keeping·with NRC 
initiatives elsewhere to reduce 
unnecessary regulatory burdens without 
reducing public health and safety 
protection. It also noted the only 
practical effect of the change was to 

· eliminate mandatory Commission 
review in uncontested licensing action. 

Response: The Commission generally 
agrees with this comment. However, the 
Commission notes that substantial 
reliance is being placed in this 
rulemaking on the demonstrated safety 
and reliability of dry storage at reactors 
in ISFSis to date. In this connection, 
although NRG has an important 
regulatory role outlined elsewhere in 
this notice, licenses have the primary 
responsibility for safe ISFSI operations, 
to protect the public health and safety, 
and to a:bide by NRC regulations. If 
circumstances warrant in a particular 
case, or if significant new information 
becomes available, the Commission 
could require specific Commission 
authorization before issuance of any 
ISFSI license in a future. case. 
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7. Comment: The rule needs to reflect 
that DOE continues to pursue plans for 
interim storage. · 

The U.S. Department ofEnergy (DOE) 
submitted a comment expressing 
concern that the notice of proposed 
rulemaking printed in the Federal 
Register gave the erroneous impression 
that DOE is not pursuing plans 
respecting interim storage. In recounting 
the history of the MRS, the DOE states 
the Nuclear Waste Policy Act of 1982 
(NWP A) adopted a policy of spent fuel 
disposal in repositories and did not 
authorize large-scale storage facilities. 
DOE goes on to state that Congress 
amended the NWPA in 1987 to 
authorize an MRS subject to specific 
conditions, after DOE recommended a 
mandated MRS site-specific proposal. 
The DOE comment also indicates that 
DOE plans continue to include interim 
storage. DOE requests the discussion 
accompanying the proposed rulemaking 
change should be revised to accurately 
reflect DOE's position. 

Response: The rulemaking record 
should be corrected to reflect the facts 
set forth in DOE's letter. The 
Commission did not intend any of its 
statements in the notice of propos!')d 
rulemaking to imply circumstances 
contrary to those·described by DOE. 

8. Comment: The Commission's 
proposal not to extent the rule change 
to the MRS, thereby continuing the need 
for express Commission authorization 
before the Director could issue an MRS 
license, drew opposing views. 

Several comments took opposing 
po_sitions on the Cmnmis~ion's proposal 
not to eliminate Commissioner 
authorization for. issuance of a license 
under Part 72 for the MRS. One 
commenter posited that an MRS might 
be simple in design and operation, 
much like an ISFSI, and therefore ought 
to be licensed by the Director, NMSS, 
without the need for specific 
authorization by the Commission. The 
comment recognized that the proposed 
MRS design might be more complex. 
than an ISFSI, in which case the MRS 
license could be reviewed by 
Commission before issuance. 

Another commenter, however, agreed 
with the Commission's proposal not to 
change the requirement for express 
Commission authorization of an MRS 
license, arguing the different procedure 
is.justified by a fundamental difference 
between an ISFSI and an MRS, as those 
facilities are defined in Part 72. 

Response: As the differing comments 
reflect, there is, at this time, no DOE 
license application or DOE-proposed 
design for an MRS that is before the 
Commission. In addition, the 
Commission has no basis to speculate 



PART 72 • STATEMENTS OF CONSIDERATION 

on any interim storage design that DOE 
might proposal for licensing, including 
whether it would be similar to the ISFSI 
facilities licensed by NRC to date. 
Therefore, inasmuch as the Commission 
cannot now determine that NRC 
licensing experience with ISFSis would 

. be directly applicable to an MRS, it has 
decided not to eliminate the 
requirement for express Commission 
authorization before issuance by the 
Director, NMSS, of any initial license 
for the acquisition, receipt or possession 
of spent fuel. high-level waste and 
associated radioactive material, for the 
purpose of storage at an MRS by DOE. 
In this connection, the Commission 
notes that the DOE letter referred to.in 
comment 7·does not disagree with this 
aspect of the NRC rulemaking 
amendments. 

Similarly, various plans have received 
mention recently regarding possible 
private ISFSis at non-DOE sites (e.g., a 
new off-site ISFSI for the Prairie Island 
plant located within Goodhue County, 
Minnesota at a site not on Prairie 
·Island). However, the Commission has 
no basis to .speculate on these possible 
facilities or their designs. Therefore, 
since .the Commission cannot determine 
that its ISFSI licensing experience 
would be directly applicable to these 
possible. facilities, it has decided not to 
eliminate the requirement for express 
Commission authorization before 
issuance by the Director, NMSS, of any 
initial license·for the acquisition, receipt 
or possession of spent fuel, high-level 
waste and associated radioactive 
material, for the purpose of storage at an 
ISFSI that is not located at a reactor site. 

9. Comment: The Commission should 
not make rule changes that would result 
in an.ISFSI being licensed by Agreement 
States. 

One comment questions the proposed 
rule.change on the ground that it might 
open ISFSI siting to licensing by 
Agreement States which may not be 
technically prepared to handle the 
responsibility. 

Response: The proposed.rule does not 
open ISFSis to licensing by Agreement 
States. As the comment correctly notes, 
a number of States _have agreements 
with the Commission or its predecessor, 
the Atomic Energy Commission, 
pursuant .to section 2 7 4 of the Atomic 
Energy Act of 1954. These agreements 
typically provide for. the Commission to 
discontinue, and the State to assume, 
responsibility for regulating certain 
nuclear materials in order to protect the 
public health and safety. However, 
under section 2 7 4 of the Act, the 
Commission will not discontinue 
regulatory responsibility for special 
nuclear materials in quantities sufficient 

; to form a critical mass. Because spent 
. nuclear fuel may contain special nuclear 
· materials in such quantities, 
Agreements States therefore have no 
authority to license spent fuel storage in 
an ISFSI. 

. The Commission's exclusive authority 
• to license ISFSis is reflected in § 72.8 of 
NRG regulations which provides that 
"Agreement States may not issue 
licenses covering the storage of spent 

' fuel in an. ISFSI ~ * *." The foregoing 
' regulation would be unchanged by this 
rulemaking. 

i IV. Section-by-Section Analysis 
This portion of the notice contains a 

: section-by-section analysis of the 
· rulemaking amendments. A comparable 
: analysis was provided in the notice of 
proposed rulemaking for these 
amendments (58 FR 31478; June 3, 
1993). The following analysis, among 

; other things, clarifies· that the 
' rulemaking amendments apply only to 
1 an ISFSI located at a reactor site. 

A. Rules of Practice (10 CFR 2.764) 

The Commission is amending 10 CFR 
2. 764(c) to modify the references in the 

, section to "an independent spent fuel 
i storage installation (ISFSI)" by adding at 
; the end of each of the references the. 
' words, "located at a site other than a 
· reactor site." As amended, the provision 
· continues to apply in the future to. 
; licensing of an independent spent fuel 
· storage installation (ISFSI): located at a 

site other than a reactor site or.licensing 
of a monitored retrievable storage 
installation (MRS) under 10 CFR part 
72. The amendment eliminates the 

, requirement of express Commission · 
: authorization before issuance by the 

Director of NMSS (or the Director's 
· designee) of each initial license for 

interim storage ofspent fuel in an ISFSI 
, at a reactor site. The general rule applies 
, under which the Director, NMSS, has 
i delegated authority, when no public 
i hearing on the application has been 

· requested, to issue a license for an ISFSI 
at a reactor site under 10 CFR part 72 
following satisfactory completion of 

, NRC's environmental assessment and 
; public health and safety review, without 
: obtaining additional, express 
' authorization from the Commission to 

do so. Further, under the amendment to 
10 CFR 2.764, if the application is the 
subject of a public hearing, then the 
Director will issue the license for an 

; ISFSI at a reactor site only after an 
, initial decision of the Atomic Safety and 
. Licensing Board directing issuance of 
· the license, but without the Director 

being required to obtain the additional, 
express authorization of the 
Commission to do so. In this 
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connection, 10 CFR 2.764 (a) and (b) are 
being clarified to explicitly incorporate 
"a license under 10 CFR part 72 to store 
spent fuel in an independent spent fuel 
storage .installation (ISFSI) at a reactor 
site" to thereby cover any application 
for a specific ISFSI license at a reactor 
site that is the subject of a public 
hearing. 

Under other provisions of the 
Commission's rules pertaining to the 
opportunity for public hearing that are 
not being.changed, a party to the 
hearing could request Commission 
review and ask the Commission to stay 

· the effectiveness. of the Board's decision 
(including any-direction for issuance of 
any ISFSI license at a reactor site) 
pending that review (10 CFR 2.786, 
2.788).·Ifthe Commission granted a stay, 
th·en the Director would not issue the 
license until the terms of the stay, if 
any, were met or until further order of 
the Commission. 

B. licensing Requirementsfar ISFSis- ( 1 O 
CFR 72.46) 

The amendment of 10 CFR 72.46(d) 
modifies the reference to "an ISFSI" in 
the-last sentence of paragraph (d) by 
adding at the end of the reference the. 
words "located at a site other than a 
reactor .site." As.amended, the.sentence: 
continues to apply to licensing of an 
ISFSI located at n sito othor than n 
reactor site or licensing of the MRS. 
Thus, ·under the amendment, the 
Director, NMSS, will have delegated 
authority to issue a specific. license for · 
interim storage of spent fuel in an ISFSI 
at a reactor site. He/she is not required 
to seek .the express authorization of the 
Commission to do so. However, the 
Director's authority will continue to be 

. subject to the limitation that the 
Commission will be fully and currently 
informed and will address any 
significant questions of policy relating 
to a specific license for interim storage 
of spent fuel in an ISFSI at a reactor site. 

V. Environmental Impact: Categorical 
Exclusion 

The NRC has determined that this 
rule is the type of action described in 
categorical.exclusion 10 CFR 51.22(c) 
(1) and (3). Therefore, neither an 
environmental impact statement nor an 
environmental assessment has been 
prepared for this rule. 

· VI. Paperwork Reduction Act 
Statement 

This rule does not contain a new or 
amended information collection 
requirement subject to the requirements 
of the Paperwork Reduction Act of 1980 
(44 U.S.C. 3501 et seq.). Existing 
requirements were approved by the 
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Office of Management and Budget, 
approval numbers 3150-0136 and 
-0132. 

VII. Regulatory Analysis 

The Nuclear Regulatory Commission 
is making changes to internal 
procedures that are administrative in 
nature. The changes will not have any 
significant impact on the public health 
and safety or the U.S. economy. The 
amendments create no new regulatory 
burdens, or result in the use of resources 
by NRC licensees or by the staff of the 
NRC or an Agreement State. The 
Commission's current procedures 
require the Director, NMSS, to obtain 
express authorization of the 
Commission before issuing a-license to 
construct and operate an ISFSI. The 
amendments will authorize the Director 
to issue a license for.interim.storage of 
spent fuel in an ISFSI at a reactor site 
without seeking express authorization 
from the Commission to do so. The costs 
of the amendments, in this regard, are 
likely to be less than the costs of the 
current procedure since the 
amendments will reduce the layers of 
agency review. The foregoing discussion 
constitutes the regulatory analysis for 
this final rule. 

VIII. Regulatory Flexibility Act 
Certification 

The final rule does not have a 
· significant economic impact on a 
substantial number of small entities. 
The rule sets forth internal procedures 
of an administrative nature for issuance 
of licenses for ISFSis at reactor sites. 
Owners of nuclear power reactors do 
not fall within the scope of the 
definition of "small entities" set forth in 
section 601(3).ofthe Regulatory 

. Flexibility Act (15 U.S.C. 632) or the 

. Small Business Size Standards set out in 
regulations issued by the Small 
Business Administration at 13 CFR part 
121. Thus, in accordance with the 
Regulatory Flexibility _Act of 1980, 5 
U.S.C. 605(b), the NRC hereby certifies 
that this final rule will not have a 
significant economic impact upon a 
substantial number of small entities. 

IX. Backfit Analysis 

The NRC has determined that the 
backfit rule, 10 CFR 72.62, does not 
apply to this rule and that a backfit 
analysis is not required because these 
amendments do not involve any 
provisions which would impose backfits 
as defined in 10 CFR 72.62(a) (see also 
10 CFR 50.109). 

· List of Subjects 

10 CFR Part 2 

Administrative practice and 
procedure, Antitrust, Byproduct 
material, Classified information, 
Environmental protection, Nuclear 
materials, Nuclear power plants and 
reactors, Penalties, Sex discrimination, 
Source material, Special nuclear 
material, Waste treatment and disposal. 

· 10 CFR Part 72 

Manpower training programs, Nuclear 
materials, Occupational safety and 
health, Reporting and recordkeeping 
requirements, Security measures, Spent 
fuel. 

For the reasons set out in the 
preamble and under the authority of the 
Atomic Energy Act of 1954, as amended, 
the Energy Reorganization Act of 1974, 
as amended, and 5 U.S.C. 552 and 553, 
the Nuclear Regulatory Commission is 
adopting the following amendments to 
10 CFR parts 2 and 72. 

60 FR 24549 
Published 5/9/95 
Effective 5/9/95 

Changes to NRG Addresses and 
Telephone Numbers 

See Part 2 Statements of Consideration 
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60FR32430 
Published 6/22/95 
Effective 9/20/95 

10 CFR Part 72 

RIN 3150-AE17 

Emergency Planning Licensing 
Requirements for Independent Spent 
Fuel Storage Facilities (ISFSI) and 
Monitored Retrievable Storage 
Facilities (MRS) 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY:'The Nuclear Regulatory 
Commission (NRC) is amending its 
regulations, in accordance with the 
Nuclear Waste Policy Act of 1982, for 
the emergency planning licensing 
requirements for Independent Spent 
Fuel Storage Facilities (ISFSI) and 
Monitored Retrievable Storage Facilities 
(MRS). The amendments are necessary 
to ensure that local authorities will be 
notified in the event of an accident so 
that they may take-appropriate action. 
The regulation will provide a level of 
preparedness at these facilities that is 
consistent with NRC's defense-in-depth 
philosophy . 
EFFECTIVE DATE: September 20, 1995 . 
FOR FURTHER INFORMATION CONTACT: 
Michael T. Jamgochian, Office of 
Nuclear Regulatory Research, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555, Telephone 
(301--415-6534). 

SUPPLEMENTARY INFORMATION: 

Background 
On May 27, 1986 (51 FR 19106), 

following Commission approval, the 
proposed revision to 10 CFR part 72 
relating to licensing requirements for 
Independent Spent Fuel Storage 
Facilities (ISFSI) and Monitored 
Retrievable Storage Facilities (MRS), 
including requirements for emergency 
planning, was published in the Federal 
R.egister for comment. 
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On November 30, 1988 (53 FR 31651), 
the Commission published the final rule 
outlining the licensing requirements for 
ISFSI and MRS but reserved the 
emergency planning licensing 
requirements for a later date. 

On May 24, 1993 (58 FR 29795), the 
Commission published for public 
comment the proposed emergency 
planning licensing requirements for 
ISFSI and MRS. This final rule codifies 
the emergency planning licensing 
requirements. 

Discussion 
On April 7, 1989 (54 FR 14051), the 

Commission published in the Federal 
Register the final regulations relating to 
Emergency Preparedness for Fuel Cycle 
and Other Radioactive Material 
Licensees (10 CFR parts 30, 40, and 70). 

These regulations require certain NRC 
fuel cycle·and other radioactive 
materials licensees that engage in 
activities that may have the potential for 
a significant accidental release of NRC 
licensed materials to establish and 
maintain approved emergency plans for 
responding to such accidents. 

Although applicable to those licensed 
under different parts of the 
Commission's regulations, the 
requirements for emergency plans in 
parts 30, 40, and 70 contain similar 
provisions because they are designed to 
protect the public against similar 
radiological hazards. The proposed 
revision of 10 CFR part 72 as published 
for comment on May 24, 1993 (58 FR 
29795), would also require applicants 
for an ISFSiand MRS license to submit 
an emergency plan. Although the texts 
of the Fuel Cycle final emergency 
planning requirements and the parallel 
provisions of the proposed Emergency 
Preparedness licensing requirements for 
ISFSI and MRS are not identical, these 
provisions have the same purpose and 
use the same approach. In both cases, 
the proposed regulations require onsite 
emergency planning with provisions for 
offsite emergency response in terms of 
coordination and communication with 
offsite authorities anq. the public. It is 
therefore appropriate that in both cases 
these requirements should be expressed 
in the same manner. 

The Commission has determined that 
the emergency planning licensing 
requirements for 10 CFR part 72 

'NUREG-0575 Vol. 1 sec. 4.2.2 Safety and 
Accident Considerations. 

licensees should be similar to those 
requirements already codified in § 70.22 
for part 70 licensees. Nonetheless, the 
Commission wishes to establish unique 
provisions in the emergency planning 
requirements for MRS facilities (and 
certain more complex ISFS!s) versus 
typical ISFSI facilities. The Commission 
anticipates a potential need for 
enhanced emergency planning 
requirements appropriate to the entire 
range of operations which may be 
conducted at an MRS facility (or ISFSI 
that may be repackaging or handling 
spent fuel). The Commission 
acknowledges that, to date,-accidents 
that have been postulated µ.nd analyzed 
for either an ISFSI or MRS would result 
in similar offsite doses. The analysis of 
potential onsite and offsite 
consequences of accidental releases 
associated with the operation of an 
ISFSI is contained in NUREG-1140. 
This evaluation shows that the 
maximum dose to a member of the 
public offsite due to an accidental 
release of radioactive materials would 
not exceed 1 rem effective dose 
equivalent, which is within the EPA 
Protective Action Guides or an intake of 
2 milligrams of soluble uranium (due to 
chemical toxicity). 

Thus, the consequences of worst-case 
accidents involving an ISFSI located on 
a reactor site would be inconsequential 
when compared to those involving the 
reactor itself. Therefore, current reactor 
emergency plans cover all at- or near­
reactor ISFSI's. An ISFSI that is to be 
licensed for a stand-alorie operation will 
need an emergency plan established in 
accordance with the requirements in 
this rulemaking. NUREG-1140 
concluded that the postulated worst­
case accident involving an ISFSI has 
insignificant consequences to the public 
health and safety. Therefore, the final 
requirements to be imposed on. most 
ISFSI licensees reflect this fact, and do 
not mandate formal offsite components 
to their onsite emergency plans. 

Similarly, the Commission has 
conducted an analysis of potential 
onsite and offsite consequences of 
accidental release associated with the 
operation of an MRS. The analysis is 
contained in NUREG-1092. This 
evaluation shows that the maximum 
dose to a member of the public offsite 
due to an accidental release of 

2 NUREG-1092 Environmental Assessment for 
Part 72 "Licensing Requirements for Independent 
Spent Fuel and High-Level Radioactive Waste." 
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radioactive materials would likely not 
exceed 1 rem effective dose equivalent 
which is within the EPA Protective 
Action Guides or an intake of 2 
milligrams of soluble uranium (due to 
chemical toxicity). 

In the final NRC Generic 
Environmental Impact Statement on the 
handling and storage of light water 
reactor fuel, 1 it is stated that 
· • • • To be a potential radiological hazard 
to the general public, radioactive materials 
must be released from a facility and 
dispersed offsite. For this to happen: 

• The radioactive material must be in a 
dispersible form 

• There must be a mechanism available for 
the release of such materials from the facility, 
and 

• There must be a mechanism available for 
offsite dispersion of such released materiel. 

Although the inventory of radioactive 
material contained in 1000 MTHM of aged 
spent fuel may be on the order of a billion 
curies or more, very little is aveileble in a 
dispersible form; there is no mechanism 
available for the release of radioactive 
materials in significant quantities from 
facility; and the only mechanism available 
for offsite dispersion is atmosphere 
dispersion • * *. 

Furthermore, NRC has conducted 
Safety Evaluations on many different 
storage systems. Those studies included 
evaluations of the effects of corrosion, 
handling accidents such as cask drops 
and tipovers, explosions, fires, floods, 
earthquakes, and severe weather 
conditions. As documented in each of 
those Safety Evaluation Reports (SER), 
NRC was not able to identify any design 
basis accident that would result in the 
failure of a confinement boundary. 
However, to provide a conservative 
bounding analysis of the threat to the 
public health and safety, the failure of 
the confinement barrier was postulated. 

· As discussed in each of the SERs and 
again in the response to Issue 48 the 
consequences of this postulated failure 
do not result in an increased risk to the 
public health and safety. 

In the environmental assessment for 
10 CFR Part 72,2 the accident ju"dged the 
most severe was the failure of a 
packaged fuel element. In this analysis, 
the accident involves the failure of a 
storage system containing 1.7 MTHM. 
The postulated individual doses are 
presented in Table 1.3 

'NUREG-1092 Table 2.2.4-2 
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TABLE 1.-TOTAL DOSE TO AN INDIVIDUAL AS A RESULT OF A FUEL CANISTER FAILURE ACCIDENT AT A SURFACE 
STORAGE INSTALLATION (MREM) 

Pathway Skin 

Air Submersion ..................................................................................................... 1.0 x 1 o- 1 
Inhalation ............................................................................................................. . 

Total ........................................... _ ............................................................... 1.0x10-1 

Total Body 

1.1 X 10-3 

1.2 X 10-5 

1.1x10- 3 

Thyroid 

1.1x10- 3 

1.1x10-2 

1.2 X 10-2 

Lung 

1.1 X 10- 3 

7.3 X 10-5 

1.1 X 10-3 

Note: The maximum individual is defined as a permanent resident at a location 1600 meters ·southeast ol the stack with a time-integrated at­
mospheric dispersion coefficient (E/Q ol 1.5 x 10-4 sec:/m:I). The accident involves.failure ol a fuel canister containing approximately 1.7 MTHM. 

Since the time.these calculations were. 
performed, the storage canisters have 
increased in capacity, and today the 
capacity of the largest approved design 
is approximately 9 MTHM. However, 
because dose varies directly with 
inventory, when the totals are increased 
by a factor of ten, they are still a very 
small fraction of the 300 mrem/yr 4 an 
individual receives from-natural 
background radiation, and is below the 
EPA protective action guides. 

Nonetheless, the Commission believes 
it appropriate to require enhanced 
offsite emergency planning at an MRS 
(as well as any ISFSI that conducts 
similar operations) because of the 
broader scope of activities which could . 
be performed at such a facility. 

In addition to the handling and 
repackaging for storage of large numbers 
of individual fuel bundles, which 
involves the receipt, inspection,-and 
transfer of several thousand transport 
casks, MRS operations may also 
encompass the consolidation of the 
stored fuel into casks for subsequent 
geological disposal after interim storage. 
At this time, a final MRS design has not 
been selected. The MRS may be a large 
industrial facility equipped to handle 
the loading, unloading, and 
decontaminating of a large number of 
spent fuel shipping containers arriving 
by both truck and rail. It could also 
include facilities to disassemble the fuel 
bundles and consolidate that fuel into 
special storage/transport containers, and 
facilities to handle solidified high-level 
waste. These facilities would require the 
equipment necessary to process low­
and high-level waste that would be 
associated with the above operations. It 
is also possible, however, for an MRS 
facility to serve primarily as a 
warehouse operation, limited solely to 
accepting, sorting and later transhipping 
a large number of multi-purpose 
canister (MPC) systems of the type being 
considered by DOE. 

The Multi-Purpose-Canister (MPC) 
being considered by the DOE would.be 
used to store and transport spent fuel. 
The MPC system provides a sealed 

4 NRCP Report No. 94. 

canister into which spent fuel would be 
loaded. After loading, the MPC is 
evacuated, backfilled with an inert gas, 
and then permanently sealed. At this 
point the MPC concept offers several 
options: the sealed canister could be 
placed into a storage overpack at the 
reactor site, or it could be placed in a 
transportation overpack for movement 
to an ISFSI or MRS. After arriving at the 
ISFSI or MRS the MPC would most 
likely be placed in the storage 
configuration awaiting tran11port to the 
geological repository. When the 
repository is ready to accept fuel, 
several options would exist. The 
canisters could be placed into the 
transport overpack for movement to the 
geological repository. Once there, the 
canister could be transferred directly 
into the disposal overpack for 
emplacement-into the repository. An 
option to repackage the spent fuel into· 
disposal canisters allowing the optimum 
configuration required at the repository 
remains possible. This could take place 
at either the repository or MRS. Because 
the canister may only be opened once 
during its entire storage life and 
individual fuel elements only handled 
under a controlled environment, the 
MPC concept appears to reduce the 
overall risk to public health and safety. 

Given the uncertainties in-the design 
and operation of an MRS, the 
Commission believes it prudent to plan 
and provide for an enhanced level of 
emergency planning to include some 
offsite preparedness should operation of 
a MRS (or any ISFSI conducting similar 
operations) present accident risks that 
exceed those analyzed in NUREGs 1140 
and 1092. Because the level of risk to 
the public health and safety from such 
an MRS (or ISFSI) may exceed that from 
a typical ISFSI, the relevant emergency 
planning requirements should be 
enhanced to include an offsite. 
component. To achieve this goal, the 
final enhanced emergency plan 
req1.1irements are modeled after 10 CFR 
50.47(d). The intent of 10 CFR 50.47(d) 
was to mandate a minimum level of 
offsite response capability during initial 
reactor licensing and low power 
operations. This same level of response 
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capability is considered appropriate to 
MRS (and any comparable ISFSI) 
operations. Because much of the 
language needed to achieve this level of 
offsite protection has already been 
codified in 10 CFR Part 50, similar 
language is included within the final 
emergency planning requirements for an 
MRS (and ISFSI) (10 CFR 72.32(b)(15)(i­
vi)). 

The Commission notes that, for both 
types of facilities, this rulemaking is not 
required in order to provide adequate 
safety and may not be justified based 
solely on a comparison of the 
anticipated costs ofimplementing these 
regulations to the increase in public 
health and safety. Rather, the 
Commission believes that it is justified 
in tenns of safety enhancement such as 
the intangible benefit of being able to 
assure the public that local authorities 
will be notified in the event of an 
accident so that they may take 
appropriate actions. The NRC feels that 
such preparedness is prudent and 
consistent with the NRC's philosophy of 
defense-in-depth. 

Public Comments 
The NRC received a total of 25 

comment letters. Five were from 
utilities, two were from organizations 
representing utilities, eight were from 
State end/ or local emergency 
management agencies, three were from 
the Mescalero Indian Tribe, five were 
from environmental/intervener groups, 
one was from a private citizen, and one 
was from the Department of Energy. 

One of the letters that opposed the 
proposed regulation came from a 
member of the Mescelero Indian Tribe 
and included the signatures of 40 other 
tribal members who agreed with 
opposition to the proposed rule change. 
Opposition also came from the private 
citizen, all of the intervener/ 
environmental groups, and a local 
governmental official. 

Letters that were·generally in 
agreement with the proposed rule 
change were submitted by the Mescalero 
Tribal MRS Program Manager, the 
Department of Energy, all of the 
utilities, all of the State governmental 
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agencies, and from the industry groups 
(though the industry group letters 
expressed a preference for deferring the 
MRS portion of the regulation (10 CFR 
72.32(b)) because the industry groups 
considered it premature). 

The comment letters that were 
received provided many thought­
provoking and constructive comments. 
The Commission's evaluation of and 
response to these comments is 

. presented in the following section. 
Issue 1. The frequency for conducting 

offsite communication checks 
(quarterly) and onsite exercises 
(annually) for MRS should not be more 
conservative than for ISFSI 
communications checks (semiannually) 
and onsite exercises (biennially). The 
increase in frequency is not justified by 
experience or analysis. 

Response. The Commission agrees 
that the onsite exercise requirements 
should be biennial rather than annual. 
Nonetheless, the quarterly 
communication checks will remain 
unchanged due to the obvious 
importance of reliable communications 
capabilities. 

Issue 2. The proposed rule, 10 CFR 
72.32(a)(15) states that the review shall 
include certain "arrangements" and 
"other organizations." Those items are 
not listed as specific elements to be 
included in the plan. It is inferred that 
they do not need to be addressed other 
than in the information regarding offsite 
interface activities required by 
paragraphs (a)(7), (a)(8), (a)(9), (1!)(10), 
(a)(12), and (a)(14). As written, the 
paragraph imposes a review 
requirement upon the NRC and is 
merely informational to the applicant. 

Response:The Commission agrees 
and has rewritten§§ 72.32(a)(15) and 
72.32(b)(15) in the final regulations. 

Issue 3. The discussion section and 
the proposed rule regarding the 
frequency of communications checks 
should be consistent. The discussion 
section indicates quarterly checks (page 
29796, Section xii) and the proposed 
rule in 10 CFR 72.32(a)(12)(i) indicates 
semiannual checks. Semiannual checks 
are appropriate. 

Response. The Commission disagrees. 
The discussion section referred to 
relates to a Final Rulemaking for Fuel 
Cycle and Material licensees published 
on April 7, 1989 (54 FR 14051). The 
requirement for quarterly 
communication checks is identical to 
that requirement for an MRS (and 
comparable ISFSI). The semiannual 
communication checks are for a typical, 
storage only ISFSI. There is no 
inconsistency. 

Issue 4. At a site where the affected 
ISFSI.site could be contiguous to a Part 

50 licensed site, the 10 CFR 50.47 
emergency plans should apply 
automatically. This would preclude the 
unnecessary expenditure of limited · 
utility, State, local and Federal 
resources; avoid duplication in 
emergency preparedness; and minimize 
confusion offsite. In order to limit 
confusion, change the existing proposed 
first sentence of 10 CFR 72.32(a) to read: 
"For an ISFSI that is located on (or 
immediately adjacent to) the site of a 
nuclear power reactor* * *" 

Response. The Commission agrees 
and has incorporated this concept into 
the final regulation by referencing the 
exclusion area as defined in 10 CFR part 
100. . 

Issue 5. The following areas of the · 
proposed rule introduce inconsistencies 
that ·require clarification: Paragraphs 
(a)(l) through (a)(13) of 10 CFR 72.32 
list specific information to be included 
in the emergency plan. Paragraph (a)(16) 
also appears to .list specific information 
to be included. However, it is unclear 
whether paragraphs (a)(14) and (a)(15) 
are intended to be specific information 
included in the emergency plan or 
review and comment requirements 
related to the submittal of the 
emergency plan which do not have to be 
included as specific information in the 
plan. The discussion contained in the 
supplementary information section of 
the Federal Register notice implies that 
these paragraphs are review and 
comment requirements only. "* * * the 
proposed requirements to be imposed 
on ISFSI licensee * * * do not mandate 
formal offsite comppnents to their onsite 
emergency plans." (58 FR 29797, May 
24, 1993.) 

Response. The Commission agrees 
and has clarified paragraphs (a)(14) and 
(a)(15). 

Issue 6. 10 CFR 72.32(a)(i5), Offsite 
Arrangement: The wording"* * * 
arrangements to accommodate State 
local staff at the licensee's near-site 
emergency facility have been made, 
* * *,"should be deleted from 
§ 72.32(a)(15). The nature of potential 
emergency events at ISFSis do not 
require personnel from State and local 
governments to respond in a staff 
capacity, and do not require near-site 
emergency facilities to be available. The 
proposed rule already requires that the 
emergency facilities at the site, and the 
emergency response staff for the facility, 
pe adequate for emergency planning 
purposes. 

Response. The Commission agrees 
and has incorporated this comment in 
the final regulation. 

Issue 7. 10 CFR 72.32(b)(14), Offsite 
Review: The request for the offsite 
response organization to comment as to 
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whether an offsite component to 
emergency preparedness at an MRS is 
reasonable, appropriate, or premature at 
this time. We believe that it is, in fact, 
premature at this time. The analyses 
that have already been done 
undoubtedly contain a considerable 
amount of conservatism. It is far easier 
to add requirements later, should they 
be found to be recommended, than to 
remove them when they are confirmed 
to be excessive later. 

Response. See Commission Response 
to Issue 18. 

Issue 8. 10 CFR 72.32(a)(13), 
Hazardous Chemicals: The certification 
deals with hazardous materials at the 
facility. The last phrase of the statement 
does not clearly convey this message. To 
clarify, the commenters suggest 
replacing the phase, "if applicable to the 
applicant's activities at the proposed 
place of use of special nuclear 
material," with "with respect to 
hazardous materials at the facility." 

Response. The Commission agrees 
and has clarified the final rule 
accordingly. 
· Issue 9. 10 CFR 72.32(a)(14), Offsite 

Review: The proposed rule should only 
l,'8quire the 60-day comment period for 
offsite response organizations prior to 
the initial plan submittal to the NRC. 
Subsequent plan changes should not 
have this 60-day time restriction built 
into the submittal process unless the 
plan changes involve offsite response 
organizations. 

Response. The Commission agrees 
and has changed the final rule 
accordingly. 

Issue 10. 10 CFR 72.32(a)(12)ii, Offsite 
Participation: "Participation of offsite 
response organizations in biennial 
.exercises, although recommended, is 
not required," sends a message to State 
and local agencies that they m11y need 
extensive planning to accommodate the 
facility. There is nothing unique to a 
potential release from an ISFSI that is 
not enveloped by the utility and 
associated State and local emergency 
plans to support an operating plant or 
one with a possession only license. 
State and local agencies should be 
provided a copy of the facility's plan 
and be asked to take part in "table-top" 
exercises to help them understand their 
role. 

Response. The Commission disagrees, 
because offsite response organizations 
should also become familiar with the 
facility. 

Issue 11. 10 CFR 73.32(a)(12)(i), 
Exercises: The listed drills are 
capitalized, creating the impression that 
they are specific types of drills, such as 
those described in NUREG-o654, for the 
conduct of similar type drills for 
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operating power reactors. Furthennore, 
ISFSls, in view of the relatively passive 
nature of the facility and the potential 
consequence of a release as compared to 
operating power reactors, do not 
warrant this frequency. Drills should be 
held biennially. 

Response. See the Commission's 
Response to Issue 12. Additionally, the 
frequency of these drills have been 
changed from semiannual to annual. 

Issue 12. It is recommended that the 
existing wording, "* * * Radiological/ 
Health Physics, Medical, and Fire Drills 
should be conducted semiannually 
* * *,"be reworded in a manner 
similar to 10 CFR 50.47(b)(14) as 
follows: "Periodic drills shall be 
conducted to develop and maintain key 
skills." 

Response. The Commission disagrees 
because it believes that it is beneficial 
to specify the types of drills necessary. 

Issue 13. 10 CFR 72.32(a)(12)(i), 
Exercises: Semiannual fire drills may 
not be appropriate for an ISFSI because 
there are no flammable materials 
associated with the facility. 

Response. The frequency of these 
drills has been changed and will be 
required annually. 

Issue 14. 10 CFR 72.32(a)(8), 
Notification and Coordination: The 
means·to promptly notify offsite 
response organizations should be 
limited to using commercial telephones. 
Ring-down systems should not be 
necessary to meet this requirement. 

Response. Ring-down systems are not 
mentioned in the proposed or final 
regulations. 

Issue 15. 10 CFR 72.32(a)(6), 
Assessment of Releases: Extensive dose 
assessment methodology is not 
neces~ to implement thEt emergency 
plans. 

Response. The proposed rule did not 
suggest requiring and the final . 
regulation does not require "Extensive" 
dose asses·sment. 

Issue 16. 10 CFR 72.32(a)(8), 
Notification and Coordination: The 
Emergency Response Data System 
(ERDS) provides for the automated 
transmission of a limited data set of· 
selected onsite parameters (e.g., system· 
pressure, temperature, radiation 
monitoring). The activation of the EROS 
does not apply to nuclear power 
facilities that are shut down 
permanently or indefinitely. The 
activation of ERDS should not apply to 
ISFSI incidents even located at 
operating plant sites. 

Response. The proposed rule did not 
suggest requiring and the final 
regulation does not require the use of 
ERDS. 

Issue 17. 10 CFR 72.32(a)(3), 
Classification Requirements: The 
implementation guidance for the rule 
should provide for the simplest and 
easiest understood classification, 
notification, and reporting system for 
non-emergency events. NUREG-1140 
"A Regulatory Analysis on Emergency 
Preparedness for Fuel Cycle and Other 
Radioactive Material Licenses," August 
1991 Section 2.27 (Spent Fuel Storage) 
supports the discussion that EPA's 
protective action guides would not be 
exceeded during an accident. Therefore, 
both classifications for a site and general 
emergency should not be considered. 
Redundant classifications, notifications 
and reports for non-emergency events, 
such as Notifications of Unusual Events 
(NOUEs), 1-hour non-emergency event 
reports, and four-hour non-emergency 
event reports used for operating 
reactors, should not apply to ISFSis and 
MRSs. These conclusions are based on 
the magnitude, duration, and energy · 
involved in an incident involving spent 
fuel storage facilities. These analyses 
have been docketed as part of submittals 
to the NRC to license individual ISFSls. 
For actual ISFSI and MRS emergencies, 
the emergency classification, "Alert," 
should be sufficient. A "NOUE" 
classification for ISFSI and MRS 
emergency planning should not be 
necessary. 

Response. The proposed rule did not 
suggest requiring and the final . 
regulation does not require the use of 
notification of unusual events "NOUE" 
or "general" emergency classification. 

Issue 18. EEi/WASTE supports 
adoption of proposed§ 72.32(a) that 
would establish emergency planning 
requirements for ISFSI. EEi/WASTE 
recommends that NRC defer proposed 
§ 72.32.(b) that would establish 
emergency planning requirements for 
MRSs. Because no final design for·MRS 
facilities has been selected, there is no 
rational basis·to determine the-level of 
radiological hazards forwhich 
emergency planning requirements are 
designed. It is therefore premature for 
the NRC tq establish emergency 
planning requirements for MRS 
facilities. 

Response. The Commission disagrees. 
The proposed emergency planning 
licensing requirements for an MRS as 
published in the Federal Register on 
May 24, 1993 (58 FR 29795), have 
provided to the public some insight as 
to what the Commission now feels 
would be appropriate and reasonable 
emergency planning licensing 
requirements for an MRS. One comment 
stated that, "We have concluded that 

. minimum requirements, such as those 
currently proposed by the NRC· 
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rulemaking process, should serve as 
guidance for the starting point from 
which Emergency Planning and 
Licensing Requirements can be fully 
developed." Also, the Department of 
Energy stated that it"* * * intends to 
work closely with the host community 
to develop a comprehensive emergency 
response plan with offsite components 
that will not only encompass the 
requirements contained in 10 CFR 
72.32(b)(15), but likely will exceed 
them." 

Issue 19. The proposed rule does not 
require MRS operators to notify local 
residents of any increased exposure, nor 
does it require MRS operators to 
develop a plan for evacuation. This rule 
is an unfair burden on local emergency 
responders with little or no training for 
these type of emergencies. There is 
specialized training and equipment for 
radiation accidents and exposure; 
therefore, the proposed rules should 
provide for the training and obtaining 
equipment for the local responders. 

Response. The Commission disagrees. 
The emergency planning regulations 
specifically require in 10 CFR 
72.32(b)(8), "Notification and 
coordination. A commitment to and a 
brief description of the means to 
promptly notify offsite response 
organizations* * *" In 10 CFR 
72.32(b)(9), (10), and (12), the licensee 
is required to provide: 

Information to be communicated: A brief 
description of the types of infonnation on 
facility status: radioactive releases; and 
recommended protective actions, if 
necessary, to be given to offsite response 
organizations and to the NRC. "Training. A 
brief description of the training the licensee 
will provide workers on how to respond to 
an emergency and any special instructions 
and orientation. tours the licensee would offer 
to fire, police, medical and other emergency 

. personnel." * • * The licensee shall invite 
offsite response organizations to participate 
in the annual exercises. 

Additionally, in 10 CFR 72.32(b)(15) 
and (b)(16) the licensee is required to 
identify: 

(ii) Provisions that exist for prompt 
communications among principal response 
organizations. to 11ffsite emergency personnel 
who would be responding onsite. 
· (iii) Adequate emergency facilities and 

equipment to support the emergency 
. response onsite are provided and maintained. 

(iv) Adequate methods, systems, and 
equipment for assessing and monitoring 
actual or potential consequences of a 
radiological emergency condition are 
available. 

(v) Arrangements are made for medical 
services for contaminated and injured onsite 
individuals. 

(vi) Radiological Emergency Response 
Training has been made available to those off 
site who may be called to assist in an 
emergency on site. 
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(16) Arrangements made for providing 
information to the public. 

Issue 20. Although it is true that 
emergency plans for ISFSI and MRS 
need not be equivalent to emergency 
plans for reactors due to the relatively 
passive natures of the ISFSI and MRS, 
offsite emergency planning should not 
be eliminated for either type of facility. 
The proposed rule indicates that the 
maximum offsite dose due to an 
accidental release of radioactive 
material from either type of facility 
would. probably not exceed 1 rem. 
However, 1 rem is within the 
Environmental Protection Agency (EPA) 
Protective Action Guides of 1-5 rem 
whole body, and it is the lower limit of 
these guides which is to be used as the 
basis for talcing protective actions in 
emergency response. The commenter 
would also question whether worst-case 
scenarios have been considered in the 
evaluation of potential offsite doses. 
Worst-case scenarios would include acts 
of radiological sabotage, such as terrorist 
attacks employing explosives. Offsite. 
emergency planning is a prudent 
measure to take against such 
uncertainties. Offsite plans may not be 
needed for a 10-mile radius; as is the 
case for power reactors, but they should 
not be eliminated for ISFSI and MRS. 
Reducing the radius of the Emergency 
Planning Zone (EPZ) (perhaps to 1-5 
miles, as appropriate)'is the proper 
response to the reduced hazard posed 
by the ISFSI and MRS. A reduced zone 
will provide the basis and flexibility for 
an enhanced offsite response in those 
events where this is necessary. 

Re~ponse. Emergency planning 
requirements for power reactors, fuel 
cycle facilities, ISFSis and MRSs are all 
based on a spectrum of accidents 
including worst-case severe accidents. 
Emergency planning focuses on the 
detection of accidents and the 
mitigation of their consequences. 
Emergency planning does not focus on 
the initiating events. Therefore, based 
on the potential inventory of radioactive 
material, potential driving forces for 
distributing that amount of radioactive 
material, and the probability of the 
initiation of these events, the 
Commission concludes that the offsite 
consequences of potential accidents at 
an ISFSI or a MRS would not warrant 
establishing Emergency Planning Zones. 

lss.ue 21. In the interest of protecting 
pubhc health and safety, appropriate 
offsite agencies should be notified 
immediately of any classifiable accident 
at an ISFSI or MRS. Section 72.32(a)B 
should specify that the agency(ies) with 
responsibility to respond to accidents 
receive the notifications. In Illinois, 

IDNS should be notified of all such 
accidents. Consequently, we request 
that any licensee submitting a plan for 
approval under 10 CFR part 72 for an 
ISFS! or ~~S in Illinois specifically 
pro:vide ~n its emergency plan for timely 
notifications to IDNS. The notifications 
are important to ensure that emergency 
response actions are not unduly or 
unnecessarily delayed. 

~esponse. The Commission agrees. 
This comment focuses on the rationale 
that was used in proposing the 
following requirements: . 

A commitment to, and a brief description 
of, the means to promptly notify offsite 
response organizations and request offsite 
assistance, including medical and "The 
licensee shall allow the offsite response 
organizations expected to respond in case of 
an accident 60 days to comment on the initial 
submittal of the license's emergency plan 
before submitting it to NRC." • • • The 
licensee shall provide any comments 
received within the 60 days to the NRC with 
the emergency plan. 

Issue 22. The requirements for 
exercises are appropriate for the 
facilities involved. We do believe, 
however, that offsite participation in 
these exercises should be an integral. 
not perfunctory, part of the exercise 
process. Invitations to participate 
sho~ld_b? both timely and informative, 
maxi.mizmg the opportunity for 
productive interaction between licensee 
and offsite personnel. The rule should 
require that licensees document timely 
invitations to offsite agencies to 
participate in annual or biennial 
exercises, and offsite participation 
actually resulting from these invitations. 

Response. The Commission does not 
believe that it is necessary for the rule 
to require licensees to document timely 
invitations for offsite participation in 
exercises. NRC expects licensees will do 
so.on their own initiative. Experience 
has shown th.at cooperative interactions 
between licensee and offsite authorities 
generally are quite productive. 

Issue 23. Proposed 10 CFR 
72.32(a)(12)(ii) and (b)(12)(ii): 
Participation of offsite response 
organizations in exercises should be 
required. 

Response. The Commission believes 
that this requirement would be 
unnecessary in that experience shows 
almost all offsite authorities that are 
invited to participate in exercises do 
participate without being required to do 
so. . 

Issue 24. Proposed 10 CFR 
72.32(a)(12)(i): For the ISFSI, 
communications checks with offsite 
response organizations should be 
conducted quarterly, not semiannually, 
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and onsite exercises conducted 
annually, not biennially. 

Response. The Commission disagrees 
due to the very low probability of offsite 
consequences resulting from potential 
accidents at these facilities in 
conjunction with the low probability of 
a significant accident occurring. 

Issue 25. Proposed 10 CFR 72.32(a)(3) 
and (b)(3): These provisions limit the 
accident classification levels to an alert 
for the ISFSI and a site area emergency 
for the MRS. For both facilities, the 
accident classification system should 
include the general emergency. This 
might be necessary in cases of 
radiological sabotage. 

Response. The Commission disagrees. 
An essential element of a General 
Emergency is that "A release can be 
reasonably expected to exceed EPA 
Protective Action Guidelines exposure 
levels off site for more than the 
immediate site area." As previously 
discussed, NRC studies have concluded 
that the maximum offsite dose would be 
less than 1 rem. which is within the EPA 
Protective Action Guides. 
· Issue 26. Proposed 10 CFR 72.32(a)(B) 

and (b)(B): Time limits ought to be 
established for notifying offsite response 
organizations and the NRC. An 
appropriate time limit is 15 minutes. 

Response. The Commission has 
established a reasonable time limit for 
notification which has proven to be 
ad.equate in the past. "The licensee shall 
also commit to notify the NRC 
operations center immediately after 
notifications of the appropriate offsite 
response organizations and not later 
than one hour after the licensee declares 
an emergency." 

Issue 27. Proposed 10 CFR . 
72.32(a)(15) and (b)(15)(i): The phrase, 
"and other organizations capable of 
augmenting the plan.ned onsite response 
have been identified" should be 
modified to include the requirement 
that arrangements should be made (such 
as letters of agreement) with any 
organizations so identified. 

Response. The Commission believes 
that offsite response organizations will 
respond in the event of an actual 
emergency in order to protect the health 
and safety of the public. Therefore, the · 
Commission does not believe that this 
requirement would be necessary. 

Issue 28. On page 29797 of the 
proposed rule, first column, the 
statement is made: "As a result of the 
above evaluation, the Commission is 
proposing that the emergency planning 
licensing requirements for part 72 
licensees be similar to those 
requirements already codified in 10 CFR 
70.22 for other part 70 licensees." 
Should this statement also include 10 
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CFR 70.24 (Criticality Accident 
requirements)? Because the racking 
arrangement of spent fuel storage is 
changing in a manner that places spent 

1 
fuel assemblies closer than in the past 

· because of storage space needs, 
. criticality accidents possibilities might 
increase, especially in the dry cell 
storage. 

Response. The Commission disagrees. 
Criticality is only a concern during a 
wet loading and unloading evolution. 
Additionally, such activities would not 
be expected to occur under a 10 CFR · 
part 72 ISFSI license and, therefore, 
there is no basis to change 10 CFR part 
72 criticality requirements. 
· Issue 29. Because 10 CFR part 72 
contains no language that parallels 10 
CFR 50.54(x), we recommend that 
something similar to it be considered as 
part of this rulemaking. During the 
operating life of an Independent Spent 
Fuel Storage Facility or Monitored 
Retrievable Storage Facility, it is 
possible that an unanticipated situation 
may arise where the most correct action 
would be one that is not allowed by the. 
license or technical specifications. The 
writers of 10 CFR part 50 foresaw this 
eventuality and allowed a licensee to: 

Take reasonable action that departs from 
license condition or a technical specification 

. in an emergency when this action is 
immediately needed to ·protect the public 
health and safety and no action consistent 
with license conditions and technical 
specifications that can provide adequate or 
equivalent protection is immediately 
apparent. 

Although we never expect to invoke 
this option, prudence dictates that we 
should thoughtfully plan and develop· 
procedures that allow for the possibility 
of low probability events where 
deviating from a technical specification 
or any other license condition is the 
most correct action. Adding this 
provision to the part 72 rule gives us a 
legal basis to include it in our 
procedures. As a licensee under both 10 
CFR parts 50 and 72, we feel that similar 
language has been useful under 10 CFR 
part 50 for developing procedures, and 
that it wo.uld be equally useful under 10 
CFR part 72. 

Response. The Commission agrees. 
The final rule reflects this comment. 

Issue 30. In § 72.32(a)(12)(ii), the 
proposed rule states that the licensee 
shall critique each exercise using 

· individuals not having direct 
implementation responsibility for the 
plan. We disagree with this provision 
since it excludes our emergency 
planning (EP) staff from the critique. 
The individuals who develop the plans 
are EP experts. These are exactly the 
individuals that should critique the 

exercises. As the rule is written, we 
would have to maintain an EP expert on 
staff whose only EP job function would 
be to critique exercises. At all other 
times, this individual would have to 
remain at arms length from the EP 
program. A better use of resources 
would be to allow individuals from the 

. EP staff to be a part of the team that 
critiques exercises. 

Response. The Commission agrees 
and has.modified the final regulation to 
state "the licensee shall critique each 
exercise using individuals not having 
direct implementation responsibility for 
conducting the exercise." 

Issue 31. In § 72.32(a)(14), NRG has 
proposed that an applicant for an ISFSI 
submit the proposed emergency plan to 
offsite response organizations (which 
are expected to respond in case of an 
onsite accident) 60 days in advance of 
submittal.to NRC. Comments would 
then be forwarded to the NRC upon 
submittal of the ISFSI application. This 
requirement should be deleted·as the 
current licensing process for review and 
approval of an ISFSI license affords- all 
parties a s-ufficient amount of time to 
review and comment on the'iicensee's 
entire application to include the 
emergency plan. Furthermore, licensees 
have gained sufficient experience from 
the operating nuclear power plant · 
environment to recognize the benefits of 
working with the offsite authorities in 
order to ensure adequacy of an 
emergency plan and its implemantation. 
A requirement to instruct applications 
to do as much is unnecessary. 

Response. The Commission disagrees. 
The Commission believes that requiring 
participation by offsite organizations in 
the development of the emergency plan 
significantly helps establish 
coordination and working relationships 
between the principals. · 

Issue 32. In § 72.32(a)(15), NRC 
proposed to require that the licensee of 
an ISFSI provide for a "near-site 
emergency facility" for State and local 
staff. This requirement should be· 
deleted as it implies that an offsite 
emergency response facility is needed, 
when in fact NRC's own studies in 
NUREG-1140 demonstrate that the 
consequences of an accident at an ISFSI 
are insignifiGant in terms of the public 
health and safety. Furthermore, NRC has 
generally affirmed this conclusion 
through its evaluation ofDefueled 
Emergency Plans for nuclear power 
plants which are permanently defueled 
but con~inue to store spent fuel on site 
(Possession Only License). The 
emergency plans for these facilities are 
appropriately focused on the onsite 
aspects of emergency response, while 
maintaining the ability to notify offsite 
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authorities such as the fire, police, and 
medical personnel who play a role in 
addressing onsite emergency response. 
No licensee-provided "near-site" facility 
is needed for such offsite authorities to 
implement their onsite emergency 
planning responsibilities. 

Response. The Commission agrees . 
This change is incorporated in the final 
regulation. 

Issue 33. Mitigation of consequences 
(§ 72.32(a)(5)): The NRC proposes that 
the licensee describe those actions 
which would be taken to mitigate the 
consequences of each type of accident. 
This requirement should be revised to 
require that the licensee describe the· 
response actions for each classification 
of emergency. 

Response. The regulation already 
requires, "Information to be 
communicated. A brief description of 
the types of information on facility 
status; radioactive releases; and 
reconunended protective actions, if 
necessary, to be given to offsite response· 
organizations and to the NRC." 

Issue 34. Responsibilities 
(§ 72.32(a)(7)): The term "offsite 
response organizations" should be 
revised to "offsite authorities" in 
recognition of the findings ofNUREG-
1140, i.e., the consequences of 
accidental releases associated with the 
operation of an ISFSI would not exceed· 
the EPA Protective Action Guidelines. 
The term "offsite response. 
organizations" connotes a need for 
formal offsite components to the onsite 
emergency plan and thus; an offsite 
emergency response plan. This 
interpretation would be inconsistent 
with the conclusions ofNUREG-1140 
which postulated the worst-case 
accidents involving an ISFSI and found 
that the consequences were insignificant 
in terms of public health and safety. To 
preclude misinterpretation, the term 
"offsite authorities" should be used. 

Response. The Commission disagrees 
that the term i•offsite response 
organizations" connotes the need for 
"formal offsite components" to the 
onsite emergency plan. The term simply 
refers to those offsite organizations that 
may be needed to respond to an 
emergency (medical, fire department, 
police, etc.) 

Issue 35. Information to be 
communicated(§ 72.32(a)(9)): As 
concluded by the NRC in NUREG-1140, 
the consequences of the postulated 
worst-case accident involving an ISFSI 
are insignificant iri terms of public 
health and safety .. Therefore, because no 
offsite protective actions are needed, 
this requirement should be revised to 
require that the licensee ~ommunicate 
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only onsite facility status to offsite 
authorities. 

Response. The Commission disagrees 
with the suggestion to delete the 
requirement that licensees notify offsite 
organizations of recommended 
protective actions. The Commission 
acknowledges that the consequences of 
a postulated worst-case accident 
involving an ISFSI are insignificant in 
terms of public health and safety. 
Nonetheless, the Commission also 
recognizes the need for offsite 
organizations to be informed by 
licensees so that, in the event of an 
accident, protective actions may or may 
not need to be taken. 

Issue 36. Notification and 
coordination (§ 72.32(a)(8)): As 
recommended for § 72.32(a)(7), the term 
"offsite response organizations" should 
be revised to "offsite authorities." 

Response. See Commission Response 
to Issue 34. 

Issue 37. Types of accident 
(§ 72.32(a)(2): The NRC has proposed 
that the licensee identify the "types of 
accidents" that could occur at an ISFSI 
instailation "for which protective 
actions may be needed." This 
requirement should be deleted because 
the analysis of potential accidents and 
their consequences, as documented in 
NUREG-1140, demonstrates that there 
are no accidents for which protective 
actions for the public may be needed. 
Furthermore, evenif there were such 
accidents, the emergency plan is not the 
appropriate document for a description 
of the types of accidents that could 
occur. As is similarly done for operating 
reactors, any discussion on types of 
accidents is contained in the ISFSI 
Safety Analysis Report that supports the 
license application. Therefore, the 
licensee should be required only to 
identify the classification of accidents in 
10 CFR 72.32(a)(3) and, in general, 
resporise to those classifications, as is 
similarly required for operating plants. 

Response. The Commission agrees to 
delete the words "* * * for which 
protective action may be needed." 
Nonetheless, the Commission believes 
that licensees.should identify the types 
of accidents in the emergency plan in 
the same manner as part 30, 40, and 70 
licensees have done since 1989. 

Issue 38. At a minimum, NRC shouk 
revise the term "protective actions" to 
"protective measures." The term 
"protective actions," as used by 
operating reactors, connotes the need for 
an offsite emergency response plan. In 
the case of an ISFSI. there is no need for 
an offsite emergency response plan 
because the consequences of potential 
accidents which can occur·will not 
exceed the EPA Protective Action 

Guidelines. Furthermore, the term 
"protective measures" is now 
commonly used by Possession Only 
License holders to distinguish between 
onsite and offsite needs. Therefore, to 
preclude misinterpretation, we 
recommend that the term. "protective 
measures" be used. 

Response. The Commission disagrees. 
There is nothing in the emergency 
planning licensing regulations for ISFSI 
that requires, implies, specifies or 
connotes the need for a formal offsite 
emergency response plan. 

Issue 39. Changing the proposed 10 
CFR part 72 lo require local 
involvement in the creation of the 
emergency response plan and require 
funding of local emergency planning 
and preparedness activities directly 
attributable to the additional and aoove 
ordinary risk of Spent Fuel Storage 
Facilities and Monitored Retrievable 
Storage Facilities is appropriate, given 
the above ordinary risk such facilities 
present to the local government units in 
their vicinity. . 

Response. In view of the requirements 
in this rule, regarding the potential 
involvement by local governments, a 
licensee may have an incentive based on 
its ciwn self-interest to assist in 
providing manpower, items of 
equipment, or other resources that the 
local governments may need but are 
themselves unable to provide. The 
Commission believes that the question 
of whether the NRC should or could 
require a licensee to contribute to the 
expenses incurred by local governments 
in assisting in emergency planning and 
preparedness is beyond the scope of the 
rule. 

Issue 40. Provisions should be 
included in the proposed rule to exempt 
Independent Spent Fuel Storage 
Installations (ISFSI) with very limited 
radionuclide inventories from the 
emergency planning requirements. This 
is best accomplished by establishing 
certain threshold values for the 
radiological consequences of potential 
accidents below which exemption can 
be granted. 

Response. The Commission does not 
agree. An ISFSI is licensed to store 
specific inventories of radionuclides. 
The requirements focus on the 
emergency planning licensing 
requirements of an ISFSI, not the 
amount of fuel that may or may not be 
stored in an individual ISFSI during a 
specific time period. 

Issue 41. 10 CFR 72.32(a)(12)(ii) 
specifies that the licensee critique each 
exercise using individuals not having 
direct responsibility for the plan. This 
regulation, while well intentioned, is 
burdensome, costly, and does not allow 
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the personnel with emergency 
preparedness knowledge to identify and 
correct potential weaknesses. This 
statement seems to satisfy the 
requirements for independent review, 
not exercise performance (i.e., similar to 
§ 50.54(t)). 

Response. See Commission Response 
to Issue 30. 

Issue 42. 10 CFR 72.32(a) does not 
define the term, "site of a nuclear power 
reactor." Does the term mean the owner 
controlled area, the site boundary, or 
protected area? Based on the definition 
of the term, the regulations could 
require some licensees that build ISFSI 
near their nuclear power plants but not 
on.the site to have two emergency plans 
established. Consideration should be 
given to clarifying terms in order to 
avoid this problem especially since 
nuclear power plant emergency plans 
are substantially more extensive than 
ISFSI emergency plans. 

Response. The Commission agrees. 
The final regulations states "not located 
within the exclusion ·areas as defined in 
10 CFR Part 100 of a nuclear power 
reactor." 

Issue 43. The 10 CFR Part 70 
emergency planning requirements 
(§ 70.22), which served as the model for 
the proposed rule, includes a provision 
for relief based on potential radioactive 
consequences. It contains the option of 
demonstrating that the consequences of 
an accidental release are below certain 
levels and thereby eliminated the need 
for emergency preparedness. We 
recommend that a parallel provision be 
included in the proposed rule for the 
ISFSI. This would enable ISFSI with 
minimal radioactive sources to avoid 
the substantial costs associated with 
emergency preparedness which would 
far outweigh the negligible benefit to the 
safety of the public. 

Response. See Commission Response 
to Issue 40. 

Issue 44. Unfortunately, the public is 
not very reassured by the idea that the 
only offsite emergency planning that the 
discussion on the MRS cites is that the 
operators of the facility should have 
current phone numbers of offsite 
emergency services. Nor is the public 
very reassured that the NRC asserts that 
the maximum off-site exposure from an 
MRS would be 1 rem. If this were true, 
there is a legitimate concern about being 
subjected to radiation equivalent to 50 
additional chest x-rays-presumably 
without any notification or disclosure, 
let alone opportunity to avoid such 
irradiation. However, it does not seem 
credible that one could gather together 
the highest concentration of 
radioactivity on the planet and assert 
that there will be virtually no risk of 
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exposure. This overlooks, at the very 
least, the potential for malicious attack 
on the facility from the air, such as the 
United States has engaged in wiping out 
"strategic targets" in other countries. 

Response. A more accurate 
characterization of the offsite emergency 
planning component for. an MRS is as 
follows: "(7) Responsibilities. A brief 
description of the responsibilities of 
licensee personnel should an accident 
occur, including identification of 
personnel responsible for promptly 
notifying offsite response organizations 
and the NRG;" and "(9) Information to 
be communicated. A brief description of 
the types of information on facility 
status; radioactive release; and 
recommended protective actions, if 
necessary, to be given to offsite response 
organizations and to the NRC." and 
"(10) * * * special instructions and 
orientation tours the licensee would 
offer to fire, police, medical and other 
emergency personnel;" and "(12) * • • 
The licensee shall invite offsite response 
organizations to participate in the 
annual exercises." 

Additionally, the offsite emergency 
planning component for an MRS 
includes: 

(i) Arrangements for requesting and 
effectively using offsite assistance on site 
have been made. 

(ii) Provisions exist for prompt 
communications among principal response 
organizations to offsite emergency personnel 
who would be responding onsite. 

(iv) Adequate methods, systems, and 
equipment for assessing and monitoring 
actual potential consequence of a radiological 
emergency condition are available. 

(vi) Radiological Emergency Response 
Training has been made available to those 
offsite who may be called to assist in an 
emergency onsite:· 

(16) Arrangements made to provide 
information to the public. 

Also, see the Commission's response 
to Issue 46. 

Issue 45. The discussion of MRS 
emergency planning indicates the 
dependence upon offsite emergency 
responders. The fact that individuals 
would be called upon to respond to 
radiological crises without any special 
training, without protective gear and 
equipment is deeply disturbing to local 
community officials with whom we 
have reviewed this proposal. The full 
liability for dealing with emergency 
situations should reside with the 
operators of such a facility and those 
who are .specially trained and 
understand that they are at risk, and are 
compensated on that basis. Dependence 
upon untrained local responders in a 
true emergency would amount to 
human sacrifice, and is not acceptable. 

Response. The regulations allow for 
extensive coordination, communication, 
and training of offsite response 
organizations. (See Commission 
Response to Issue 19.) 

Issue 46. Although the MRS will 
represent the largest concentration of 
irradiated fuel, to date, in one location, 
the U.S. Nuclear Regulatory 
Commission has recently proposed a 
rule that would waive any offsite 
emergency planning or evacuation, in 
direct contradiction to the promises of 
safety to prospective host communities. 

Response. In the final NRC Generic 
Environmental Impact Statement on the 
handling and storage of light water 
reactor fuel,s it is stated that 

* * * To be a potential radiological hazard 
to the general public, radioactive materials 
must be released from a facility and 
dispersed offsite. For this to happen: 

• The radioactive material must be in a 
dispersible form 

• There must be a mechanism available for 
the release of such materials from the facility, 
and 

• There must be a mechanism available for 
offsite dispersion of such released material. 

Although the inventory of radioactive 
material contained in 1000 MfHM of 
aged spent fuel may be on the order of 
a billion curies or more, very little is 
available in a dispersible form; there is 
no mechanism available for the release 
ofradioactive materials in significant 
quantities from facility; and the only 
mechanism available for offsite 
dispersion is atmosphere dispersion 
• • * 

Furthermore, NRC has conducted 
Safety Evaluations on many different . 
storage systems. Those studies included 
evaluations of the effects of corrosion, 
handling accidents such as cask drops 
and tipovers, explosions, fires, floods, 
earthquakes, and severe weather 
conditions. As documented in each of 
those Safety Evaluation Reports (SER), 
NRC was not able to identify any design 
basis accident that would result in the 
failure of a confinement boundary. 
However, to provide a conservative 
bounding analysis of the threat to the 
public health and safety, the failure of 
the confinement barrier was postulated. 
As discussed in each ofthe SERs and 
again in the response to Issue 48 the 
consequences of this postulated failure 
do not result in an increased risk to the 
public health and safety. 

In the environmental assessment for 
10 CFR part 72,6 the accident judged the 
most severe·was the failure ofa 
packaged fuel element. In this analysis, 
the accident involves the failure of a 
storage system containing 1.7 MfHM. 
The postulated individual doses are 
presented in Table 1.7 

TABLE 1.-TOTAL DOSE TO AN INDIVIDUAL AS A RESULT OF A FUEL CANISTER FAILURE ACCIDENT AT A SURFACE 
STORAGE INSTALLATION (MREM) 

Pathway Skin 

Air Submersion ..................................................................................................... 1.0 x 1 o- • 
Inhalation ............................................................................................................ .. 

Total .......................................................................................................... . 1.o.x10-1 

Total body 

1.1x10-> 
12 X 1Q-S 

1.1 X 10-J 

Thyroid 

1.1 X 1Q-J 

1.1x10-2 

1.2 X 10-2 

Lung 

1.1 X 10-> 
7.3 X 10-s 

1.1 X 10-J 

Note: The maximum individual is defined as a permanent resident at a location 1600 meters southeast of the stack with a time-integrated at­
mospheric dispersion coefficient (E/Q of 1.5 x 10-4 sec/m3). The accident involves failure of a fuel canister containing approximately 1. 7 MTHM. 

Since the time these calculations were 
performed, the storage canisters have 
increased in capacity, and today the 
capacity of the largest approved design 
is approximately 9 MfHM. However, 
because dose varies directly with 

• NUREc;..o575 Vol. 1 sec. 4.2.2 Safety and 
Accident Considerations. 

inventory, when the totals are increased 
by a factor often, they are still a very 
small fraction of the 300 mrem/yrB an 
individual receives from natural 
background radiation, and is below the 
EPA protective action guides. 

6 NUREG-1092 Environmental Assessment for 
part 72 ""Licensing Requirements for Independent 
Spent Fuel and High-Level Radioactive Waste." 
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Also see the Commission's response 
to Issues 19 and 48. 

Issue 47. lt is premature for the 
Commission to make a rule with regard 
to emergency planning for an MRS. We 
also agree with others who point out 

'NUREG-1092 Table 2.2.4-2 
• NRCP Report No. 94. 
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that the MRS is a significantly different 
facility than an ISFSI-for two reasons. 
The first is the difference in the amount 
of irradiated fuel that would be present 
at the site: it is four orders of magnitude 
greater at an MRS than a single reactor 
site's load. The second is the fact that 
the MRS, according to the most common 
model described, would be a 
repackaging center for the waste. This 
industrial scale handling of high-level 
waste and irradiated fuel raises many 
safety and release concerns. 

Response. See the Commission's 
response to Issues 18 and 48. 

Issue 48. The commenter believes that 
the massive concentration of irradiated 
fuel at the reactor sites should have 
been the occasion for revisiting the 
emergency planning for each nuclear 
power plant. The irradiated fuel 
inventory on site far exceeds the amount 
of radioactive material contained within 
the reactor core at any one time. The 
fact that irradiated fuel has been forced 
to accumulate at reactor sites is no 
reason to now dismiss that greater 
radiological hazard that it poses to the 
populace and the environment. A 
rulemaking on the ISFSI in our view 
should include; "et reactor site 
facilities" and examine the current 
emergency planning with regard to the 
potential for much greater releases in 
the event of sabotage or natural disaster. 

Response. For there to be a significant 
environmental impact resulting from an 
accident involving the dry storage of 
spent nuclear fuel, a significant amount 
of the radioactive material contained 
within a cask must escape its packaging 
and enter the biosphere. There are two 
primary factors that protect the public 
health and safety from this event. The 
first is the design requirements for the 
cask that ere imposed by regulation. The 
regulatory requirements, as codified in 
the 10 CFR part 72, have sufficient 
safety margins so that, during normal 
storage cask handling operations, off­
normal events, adverse environmental 
conditions, and severe natural 
phenomena, the casks will not release a 
significant part of its inventory to the 
biosphere. Furthermore, the cask must 
be designed to provide confinement 
safety functions during the unlikely but 
credible design basis events, as required 
in§ 72.122(b). In addition,§ 72.122(h)(i) 
requires that the fuel clad be protected 
against degradation that leads to gross 
rupture, end§ 72.122(1) requires that 
the fuel be retrievable. During the 
design evaluation process, these 
provisions received careful 
consideration. These general design 
criteria place an upper bound on the 
energy a cask can absorb before the fuel 
is damaged. No credible dynamic events 

have been identified that could impart 
such significant amounts of energy to a 
storage cask after that cask is placed at 
the ISFSI. 

Additionally, there is a second factor 
which does not rely upon the cask itself 
but considers the age of the spent fuel 
and the lack of dispersal mechanisms. 
There exists no significant dispersal 
mechanism for the radioactive material 
contained within a storage cask. In the 
case of an operating nuclear power 
plant, the dispersal mechanism for 
radioactive material in the spent fuel is 
either derived from the heat produced 
during the fission process or the decay 
heat which exists in the short period 
immediately following shutdown. 
During these times, the potential exists 
for.an accident that could cause the fuel 
cladding to fail. However, emergency 
systems exist at every power plant to 
protect against just such an occurrence. 
On the other hand, spent fuel stored in 
an ISFSI is required to be cooled for at 
least 1 year. Based on the design 
limitations, the majority of spent fuel is 
cooled ~ater than 5 years. At this age, 
spent fuel has a heat generation rate that 
is too low to cause significant 
particulate dispersal in the unlikely 
event of a cask confinement boundary 
failure. Therefore, the consequences of 
worst-case accidents involving en ISFSI 
located on a reactor site would be 
significantly less than those accidents 
involving the reactor. Therefore, current 
reactor emergency plans adequately 
provide for the protection of the public 
from the ISFSI located at or near reactor 
sites. 

Issue 49. An ISFSI not at a reactor 
warrants site-specific emergency 
planning that includes evacuation of 
surrounding population at least as 
stringent as nuclear reactor licensing. 
For example, specific provisions should 
be included requiring: (1) Coordination 
of the on-site plan with the off-site local 
and state emergency management 
agencies; (2) training of the potential off­
site responders; and (3) public 
information/education for local 
populations. 

Response. The Commission does not 
agree that as a general matter emergency 
plans for an ISFSI must include 
evacuation planning. Nonetheless the 
Commission agrees that the specific 
provisions mentioned in the comment 
should be and are specifically included 
in the proposed and final emergency 
planning licensing requirements for 
ISFSI and MRS. See 10 CFR 72.32(a) 
(10), (12), (14), and (16) and 10 CFR 
72.32(b) (10), (12), (14), (15), and (16). 

Issue 50. There is no mention of 
financing the affected jurisdictions to 
provide the requisite resources to 
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support the planning, operations, 
response, exercises, recovery and 
equipment requirements defined as 
necessary in the plan for off-site agency 
response. 

Response. See the Commission's 
response to Issue 39. 

-Issue. 51. The NRC should defer as 
premature the proposed § 72.32(b), 
which would establish emergency 
planning requirements for MRS's, until 
a final MRS design has been selected. 
Until it is decided whether such 
facilities would be equivalent, in the 
Commi~sion's words, to "a large 
industrial facility" or merely to "a 
warehouse operation," there is no 
rational basis to determine the 
appropriate level of emergency planning 
requirements. 

Response. See Commission Response 
to Issue 18. 

Issue 52. NRC should prepare a full 
environmental impact statement before 
issuing any emergency response 
guidelines. The potential for 
environmental damage from accidents 
during the transportation, storage and 
repackaging of spent fuel rods cannot 
even be calculated until DOE 
determines whether to develop a 
universal cask or a dual purpose cask 
for transportation/storage/disposal of · 
spent fuel rods. Until this very 
preliminary decision is made, there is 
no way of determining what level of 

· activity (or the dangers from that 
activity) will actually take place at an 
MRS facility. NRC's response to this 
uncertainty; "to mandate a minimum 
level of offsite response capability" does 
not address potential and very real risks 
to the public. . 

Response. The Commission disagrees. 
The Commission stated the following in 
the preamble to the proposed rule: 

The Commission has determined under the 
National Environmental Policy Act of 1969, 
as amended, the Commission's regulations in 
subpart A of 10 CFR part 51. that this rule, 
if adopted, would not be a major Federal 
actidn significantly affecting the quality of 
the human environment; and therefore. an 
environmental impact statement is not 
required. The rule would not affect the 
probability or.the size of accidental 
radioactive releases. It might in some cases 
reduce the doses people near the facility site 
could receive. The environmental assessment 
and finding of no significant impact on 
which this determination is based are 
available for inspection at the NRC Public 
Document Room, 2120 L Street, NW. (Lower 
Level), Washington, DC. The environmental 
assessment and finding of no significant 
impact are contained in Section 4.3 of 
NUREG-1140, "A Regulatory Analysis on 
Emergency Preparedness for Fuel Cycle and 
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Other Radioactive Material Licensees." 9 

Single copies are available upon written 
request from NRC Distribution Section, 
Office of Administration, USNRC, 
Washington, DC 20555. 

Issue 53. An MRS facility posesfar 
greater potential risk to the public than 
even a nuclear power plant simply by 
virtue of the quantity of spent fuel rods 
to be stored. For example, a nuclear 
power plant stores no more than 1 
metric ton of spent fuel while the MRS 
facility is authorized to store from 
10,000 to 15,000 metric tc;ms of spent 
fuel. Therefore, licensing procedures 
and requirements for an MRS facility 
must be more strict than even those 
required for a nuclear p<;>wer plant. 

Response. See the Commission's 
Response to Issue 48. 

Issue 54. The NRC must require off­
site evacuation planning for MRS 
facilities. NRC estimates that "the 
maximum dose to a member of the 
public offsite due to an accidental 
release of radioactive materials would 
likely not exceed 1 rem effective dose 
equivalent" cannot be defended because 
of the uncertainties. Without an EIS,. 
NRC must at a minimum assume·that an 
MRS facility poses an equal danger. to 
the public as a nuclear reactor does. 
CCNS therefore recommends that NRC 
minimally require a 10-mile radius 
evacuation plan for MRS facilities. 

Response. See the Commission's 
Response to Issue 48. 

Issue 55. The NRC's requirement to 
"notify offsite response organizations 
and request offsite assistance, including 
medical assistance for the treatment of 
contaminated injured onsite workers" is 
completely unrealistic. The current 
applicants for MRS facilities are all 
-Indian Nations whose reservations are 
located in rural areas with no 
emergency response training, equipment 
or expertise for handling nuclear 
emergencies. At a minimum, NRC's 
proposed rule must require training and 
equipment for both emergency response 
personnel as well as hospital facilities. 

Response. See the Commission's 
Response to Issue 19. 

Additionally, the Commission 
received 21 suggested editorial changes 
to the wording of the proposed 
regulations. Those changes that 
improved or clarified the proposed 
regulations were incorporated into the 
final regulations. Those suggested 

• Copies of NUREGs may be purchased from the 
Superintendent of Documents, U.S. Goyemment 
Printing Office, Mail Stop SSOP, Washington, DC 
20402-9328. Copies are also available from·the 
National Technical Information Service, 5285 Port 
Royal Road, Springfield, VA 221s.1. A copy Is also 
available for inspection and copying for a fee in the 
NRC Public Document Room, 2120 L Street, NW. 
(Lower Level), Washington, DC 20555-0001. 

changes in wording that departed from 
the Commission's original intent were· 
not incorporated into the final 
regulations. 

Finding of No Significant 
Environmental Impact: Availability 

The Commission has determined 
under the National Environmental 
Policy Act of 1969, as amended, the 
Commission's regulations in subpart A 
of 10 CFRpart 51, that this rule is not 
a major Federal action significantly 
affecting the quality of the human 
environment and therefore, an · 
environmental impact statement is not 
required. The rule does not affect the 
probability or the size of accidental 
radioactive releases. It might in some 
cases reduce the doses people near the 
facility site could receive. The 
environmental assessment and finding 
of no significant impact :on which this 
determination is based are availa:ble for 
inspection·at the NRC Public Document 
Room, 2120 L Street, NW. (Lower 
Level), Washington, DC. The . 
environmental assessment and finding 
of no significant impact are contained bi 
4.3 ofNUREG,;-1140, "A Regulatory 
Analysis on Einergenc.y Preparedness 
for Fuel Cycle and Other Radioactive 
Material Licensees." 

Paperwork Reduction Act Statement 
This finai' rule amends information 

collection requirements that are subject 
.to the Paperwork Reduction Action 
1980 (44 U.S.C. 3501 et seq.). These 
requirements were approved by the 
Office of Management and Budget 
approval number 3150-0132. 

Public reporting burden for this 
collection of information is estimated to 
average 625 hours per response, 
including the time for reviewing 
instructions, searching existing data 
sources, gathering and maintaining the 
data needed, and completing and 
reviewing the collecticm of information. 
Send comments regarding this burden 
estimate or any other aspect of this 
collection of information, including 
suggestions for further reducing· 
reporting burden to the Information and 
Records Management Branch, T-6F33, 
U.S. Nuclear Regulatory Commission, 
Washington, DC 20555-0001; and to the 
Desk Officer, Office of Information and 
Regulatory Affairs, NEOB-10202 (3150-
0132), Office of Management and 
Budget, Washington, DC 20503. 

Regulatory Analysis 
The Commissioi:i has prepared !l 

regulatory analysis on this final 
regulation. The analysis examines the. 
accident scenarios considered by the 
Commission as well as the costs and . 
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benefits of actions considered. The 
analysis is available by contacting 
Michael T. Jamgochian, Office of 
Nuclear Regulatory Research, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555, Telephone 
(301--415-6534). 

Regulatory Flexibility Certifica.tion 
As required by the Regulatory 

Flexibility Act of 1980 (5 U.S.C. 6059b), 
the Commission certifies that this rule 
does not have a significant economic 
impact upon a substantial number of 
small entities. 

The final rule requires the 
development and implementation of 
emergency plans by. licensees who are 
authorized to possess significant 
amounts of radioactive material. These 
companies do not fall within the 
definition of a small business found in. 
the Small Business Act, 15 U.S.C. 632, 
or within the small business size 
standards set forth in 13 CFR part 121. 
The final rule will affect three (3) 
licensees. Two licensees hold 10 CFR 
part 50 licenses and are required to 
comply with the provisions respecting 
em~rgency plans set out in part 50. · 
Thus, the final rule does not bnpose a 
significant economic impact on a 
substantial number of small entities, as 
defined in the-Regulatory Flexibility Act 
oft980. · 

Backlit Analysis 
The NRC has determined that the 

backfit rule, 10 CFR 50.109 and 10 CFR 
72.62, d9 not apply to this rule change 
because these amendments do not 
involve any provisions which would 
impose backfits l!_S defined in 
§ 50.109(a)(1) or in 10 CFR 72.62. The 
final rule does not change or impose 
additional requirements on any ISFSI 
currently licensed under 10 CFR part 
72. For existing ISFSis at reactor sites, 
the final rule continues the current 
option to comply with.to CFR 5~.47. 
For G.E. Morris, the only ISFSI licensed 
under 10 CFR part 72 for operation 
away from a reactor site, the licensee 
currently is required to have emergency 
response capabilities that will comply 
with this rule. Therefore, inasmuch as 
the rule imposes no requirements on 
any part 50 facility and imposes no new 
or different requirements on any part 72 
facility after a license has been issued, 
a backfit analysis is, therefore, not 
required for this final rule. 

List of Subjects in 10 CFR. Part 72 . 
Manpower training programs, Nuclear 

materials, Occupational safety and 
health, Reporting and recordkeeping 
requirements, Security measures, Spent 
fuel. 
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For the reasons set out in the 
preamble, and under the authority of the 
Atomic Energy Act of 1954, as amended, 
the Energy Reorganization Act of 1974, 
as amended, and 5 U.S.C 552, and 553, 
the NRC is adopting the following 
amendments to 10 CFR part 72: 

60 FR 38235 
Published 7/26/95 
Effective 11/24/95 

Clarification of Decommissioning 
Funding Requirements 

See Part 30 Statements of Consideration 

60FR 53505 
Published 10/16/95 
Effective 11/15/95 

Physical Security Plan Format 
Changes 

See Part 50 Statements of Consideration 

61 FR 6762 
Published 2/22/96 
Effective 4/22/96 

Employee Protection Policies; Minor 
Amendments 

See Part 19 Statements of Consideration 

61 FR 24669 
Published 5/16/96 
Effective 6/17/96 

Termination or Transfer of Licensed 
Activities: Recordkeeping 
Requirements 

See Part 20 Statements of Consideration 

61 FR 29636 
Published 6/12/96 
Effective 6/12/96 

Minor Amendments to Miscellaneous 
Cross-References 

See Part 30 Statements of Consideration 
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UNITED STATES NUCLEAR REGULATORY COMMISSION 

RULES and REGULATIONS 
TITLE 10, CHAPTER 1. CODE OF FEDERAL REGULATIONS-ENERGY 

PHYSICAL PROTECTION OF PLANTS AND MATERIALS 

STATEMENTS OF CONSIDERATION 

52FR 6310 
Published 3/2/87 
Effective 4/1 /87 

10 CFR Part 73 

· Requirements for Criminal History 
'Checks 

AGENCY: Nuclear Regulatory 
· Commission. 

!ACTION: Final rule. 

;SUMMARY: The Nuclear Regulatory 
!commission [NRC) is adding a new 
:regulation to implement a program for 
the control and use of criminal history 
data received from the Federal Bureau 
iof Investigation [FBI) as part of criminal 
-history checks of individuals granted 
: unescorted access to nuclear power 
;facilities or access to Safeguards 
Information by nuclear power reactor 

; licensees. Conducting criminal history 
checks of such individuals will help 
assure that individuals with criminal 

. historieS,jmpacting upon their reliability 
'and trustworthiness are not permitted 
unescorted access to a nuclear power 
facility or access to Safeguards 
Information. Issuance of this regulation 
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is required under the provisions of 
Public Law 99-399, "Omnibus 
Diplomatic Security and Anti-Terrorism 
Act of 1986." 

. EFFECTIVE DATE: April 1, 1987 . 

. FOR FURTHER INFORMATION CONTACT: 
Kristina Jamgochian, Office of Nuclear 
Material Safety and Safeguards, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555, telephone (301) 

:427-4754. 

! SUPPLEMENTARY INFORMATION: 

; Background 
1 Section 606 of Pub. L. 99-399, "The 
; Omnibus Diplomatic Security and Anti­
; Terrorism Act of 1986," requires nuclear 
power reactor licensees and applicants 
· to conduct criminal history checks 
'through the use of FBI criminal history 
data on individuals with unescorted 
access to nuclear power facilities or 
access to Safeguards Information. The 
Act, signed by the President on August 
,27, 1986, requires the NRC to issue 
I regulations to establish conditions for 
: the use and control of the criminal 
history data received from the FBI. 
These conditions include procedures for 
the taking of fingerprints, limits on use 
and redissemination,of criminal history 
data, assurance that the information is 

. used solely for its intended purpose, and 
provisions that individuals subject to 
fingerprinting are provided the right to 
complete, correct, and explain 
information in their criminal history 
records prior to any final adverse 
, determination. 

On November 7, 1986, the NRC 
·published the proposed rule in the 
Federal Register (51 FR 40438). The 
,comment period ended on December 8; 
1986. 

Summary of Public Comment 

Comments were received from 35 
respondents comprised of 25 power 

: reactor licensees, three industry groups, 
'three private citizens, two contractors, 
one engineering firm, and one State 1 agency. Copies of comment letters are 
: available for public inspection and 
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copying for a fee at the NRC Public 
Document Room at 1717 H Street NW., 
Washington, DC. 

The proposed rule has been modified 
in response to comments received, as 
appropriate, and is being published in 

.final form effective on Aoril 1, 1987. 
· , . A summary of 
the public comments, along with their 
resolution, follows. The comments have 
been placed in the following categories: 

1. Facility Access vs. Vital Area 
Access. 

2. Grandfathering. 
3. Temporary Unescorted Access. 
4. Contractors, Manufacturers, and 

Suppliers. 
5. Challenge of Information. 
6. Transfer of Criminal History File. 
7. Miscellaneous Issues. 
1. Facility Access vs. Vital Area 

Access. During the internal staff review 
of the proposed rule, a question arose as 
to whether or not fingerprinting should 
be required only for unescorted access 
to vital areas rather than to the nuclear 
power facility which also includes 
protected areas. To be consistent with 
the legislative intent and specific 

1 language of Pub. L. 99-399, the staff had 
'written the proposed rule to require 
, fingerprinting of individuals granted 
unescorted access to the nuclear power 

: facility. Additionally, during the public 
comment period on the proposed 
Access Authorization Rule, licensee 
and industry groups commented that it 
was more cost effective to run a single 

. access authorization program, especially 
since the majority of employees needing 
access to the protected area also 
required access authorization to one or 
more vital areas. In the interest of 
determining whe~er this view still 
prevailed, specific response was 
requested during the public comment 
period to the following question: Should 
fingerprinting be required of individuals 
for unescorted access to vital areas only 
or to the nuclear power facility? In 
response to the question, the following 
responses were received: 13 commenters 
recommended fingerprinting all 
individ~~is granted unescorted access to 
the nuclear power facility, 2 commenters 
recommended fingerprinting for vital 
area unescorted access only, and 2 
commenters felt that the decision should 
be left with the licensee. A majority of 
the commenters who felt that it would 
be an administrative burden to 
fingerprint for unescorted access to vital ' 
areas only, based their conclusions on 
the fact that it would be inefficient to 
establish two screening programs since 
it is industry's experience that in 
over 70% of the cases, those personnel 
authorized unescorted access to 
protected areas of the plant also require 
access to vital areas of the plant, and 

. that an effective security program 
requires fingerprinting of all individuals 

with unescorted access to the plant. 
Accordingly, as a single level of 

access authorization enhances security, 
reduces the administrative burden, 
promotes efficiencies in administering 
the program, and as licensees currently 
have one access authorization program 
for unescorted access to both protected 
and vital areas of the plant, 
fingerprinting will be required of all 
,individuals requiring unescorted access 
to the nuclear power facility, which is to 
both the protected areas and vital areas 
of the plant. 

2. Grandfathering. Eighteen 
respondents recommended that a 
provision be incorporated for 
grandfathering individuals permanently 
employed by a licensee with a 
stipulated minimum period of 
employment. The NRC staff recognizes 
that in many of these cases individuals 
;have been screened under an industry 
run access authorization program which 
·may also include behavioral 
'observation. The staff also recognizes 
the administrative burden and cost 
associated with fingerprinting all current. 
employees requiring unescorted access 
to the nuclear power facility. However, 
,Pub. L. 99-399 mandates that "The 
Nuclear Regulatory Commission .. 
shall require each licensee . . . to 
fingerprint each individual who is 
permitted unescorted access to the 
rfacility or is permitted access to 
Safeguards Information under Section 
147." Commenters have pointed out that 
the Public Law states: '.'The 
Commission, by rule, may relieve 
.persons from the obligations imposed by 
this section, upon specified terms, 
conditions, and periods, ... " However, 
in."The Report of the Committee on the 
Judiciary United States Senate on S. 274, 
As Amended," September, 1985, in VII. 
Section-by-Section Analysis, it is stated 
that "The Committee is of the view that 
this exception be used only in 
extraordinary circumstances." 

Grandfathering currently employed 
individuals with unescorted access is 
not considered to be an extraordinary 
circumstance and does not meet the 
intent of Congress. Accordingly, 
grandfathering individuals currently 
employed on the effective date of final 
rule publication will not be permitted. 

3. Temporary Unescorted Access. The 
· majority of respondents requested 
clarification in the final rule regarding 
temporary unescorted access during the 
period of time required to process and 
return the submitted fingerprints to the 
· licensee for newly hired individuals, 
especially during refueling or · 
maintenance outage when a nuclear 
power facility is in cold shutdown. This 
issue is resolved in the final rule in that 
the provisions of the rule may be waived 
for devitalized areas when all or a part 
of a nuclear power facility i~ in cold 

73-SC-2 

shutdown, refueling, or devitalized 
status. This is allowable due to the fact 
that prior to startup, a thorough·visual 
inspection of the devitalized area is 
made by knowledgeable plant personnel 
.to identify signs of tampering or 
attempted sabotage, and appropriate 
safety procedures are followed to assure 
that all operating and safety systems are 
functioning normally. 

In addition, a number of respondents 
requested clarification in the final rule 
concerning the status of temporary 
workers during unexpected equipment 
failures or maintenance outages. 
Commenters noted that if a facility has a 
sudden, unexpected equipment failure, a 
number of temporary personnel may be 
needed immediately to fix the problem 
and the estimated 25-day turnaround 
time for fingerprint verification could 
delay a plant from starting up as 
scheduled. The Commission notes that 
the broader issue addressing 
requirements for granting temporary 
access is currently under NRC 
·management review and the role of 
fingerprinting in that context is not yet 
defined. Pending resolution of this 

. 'broader issue it is premature to stipulate 
•in this rule the fingerprint requirements 
:associated with temporary access. 
Accordingly, as a temporary measure, a 
,statement has been included in 
§ 73.57(b)(2) stating that upon further 
notice to licensees and without further 
rulemaking the Commission may waive 
requirements of this fingerprint rule on a 
.temporary basis for temporary workers . 

4. Contractors, Manufacturers, and 
Suppliers. A number of commenters felt 
that requiring criminal history checks of 
contractors, manufacturers, and 
suppliers for access to Safeguards 
Information was unreasonable, as it was 
difficult for licensees to directly control 
whether employees of contractors, 
manufacturers, and suppliers requiring 
access to Safeguards Information were, 
in fact, fingerprinted. The NRC staff 
recognizes the difficulty for licensees in 
controlling who is actually having 
access to Safeguards Information 
utilized by contractors, manufacturers, 
and vendors. However, the staff 

. believes that the magnitude of the 
problem is not as great as perceived and 
can be significantly diminished through 
the proper use of information 
management techniques. Licensees and 
applicants may find it more appropriate 
to segregate general or nonsensitive 
.information into unprotected appendices 
or attachments. Initial requests for bids 
or proposals and original design 
sketches, for example, would probably 
not qualify as Safeguards Information. 
Jhe NRC's NUREG-o794, "Protection of 

1 Copies of NUREG--0794 may be purchased 
through the U.S. Government Printing Office by 
calling (202) 276-2060 or by writing to the U.S. 
Government Printing Office, P.O. Box 37082, 
Washington, DC 20013-7082. Copies may ~so be 

continued 
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Unclassified Safeguards Information" 1 

provides criteria and guidance to assist 
licensees and other persons who 
possess Safeguards Information in 
establishing an information protection 
system that satisfies the requirements of 
10 CFR 73.21. 

In addition, a commenter expressed 
concern for the privacy of the personal 
information and felt that the control of 
dissemination of this information would 
be better served by collecting and 
maintaining the specific information in 
an individual's criminal history record 
check file with the individual's actual 
employer, rather than having the 
information held by other organizations. 
The staff recognizes the merit in this 
comment but the Public Law only allows 
for dissemination of the information 
contained in an individual's criminal 
history record to and between licensees. 

Commenters requested that the rule 
allow for these non-licensees to directly 
submit fingerprint cards to the NRC and 
maintain the files as the licensees feel 
that they cannot directly control every 
contractor, manufacturer, and supplier 
employee who designs, assembles, or 
operates all equipment which falls under 
the definition of Safeguards Information 
in 10 CFR 73.21. Respondents also felt 
that there should be a provision 
allowing utilities to pass on criminal 
history data to the agency that is 
completing the remainder of the 
background investigation for unescorted 
access so that the complete file on an 
individual would be stored in one place 
and would be much more accessible for 
audit by the utility and the NRC. 
According to the FBI, the information 
contained in a criminal history record 
may not be disseminated to anyone 
other than the licensee. Licensees may 
hire a contractor to actually do the 
initial fingerprinting of individuals if 
they so wish, but that would be the 

. extent of involvement on the 
contractor's part for criminal history 
record checks. 

A provision for transferring the data 
from one licensee to another only upon 
the individual's request is contained in 
the rule to preclude excessive 
fingerprinting, especially for contractors, 
suppliers and manufacturers. The 
licensee may not disclose the record or 
personal information collected and 
maintained to persons other than the 
subject individual, his/her 
representative, or those who have a 
need to have access to the information 
in performing assigned duties in the 
process of granting or denying 
unescorted access to the nuclear power 

purchased from the National Technical Information 
Service, U.S. Department of Commerce, 5285 Port 
Royal Road, Springfield, VA 22161. A copy is 
available for inspection and/or copying for a fee in 
the NRC Public Document Room, 1717 H Street, 
NW., Washington, DC 20555. 

facility or access to Safeguards 
Information. 

5. Challenge of Information. A number 
of commenters requested clarification 
on whether an individual who chooses 
to correct, complete, or explain an 
alleged deficiency in his/her criminal 
history record should be granted or 
denied unescorted access while the 
challenge of information is in progress. 
The decision to grant or deny access 
while a challenge is being processed is 
at the discretion of and is the 
responsibility of the licensee. This is a 
judgment decision by the licensee and is 
dependent on the needs of the situation, 
the availability and cost of escort, 
prudence, security considerations, and 
other factors perceived by the licensee. 

Respondents also requested specific 
definition of the two terms "final 
adverse action" and "reasonable 
amount of time" contained in the 
proposed rule under§ 73.57(e)(2). Pub. L. 
99-399, section (c)(3), states that the 
Commission shall prescribe regulations 
"to provide each individual subject to 
fingerprinting under this section with the 
right to complete, correct, and explain 
information contained in the criminal 
history records prior to any final 
adverse determination". The term 
"reasonable amount of time" was added 
to the proposed rule to indicate that to 
be workable, some practical limits were 
necessary on the time for the challenge 
IQ.. take_place. Accordingly, the staff has 
revised the rule to Statfl:'TLicenseeS . 
must provide at least 10 days for an 
individual to initiate action to challenge 
the results of an FBI criminal history 
records check after the record being 
made available for his/her review. The 
licensee may make a final adverse 
determination, if applicable, only upon 
receipt of the FBI's confirmation or 
correction of the record." The FBI has 
indicated that once they receive a 
formal challenge of the record, a re­
check is completed within 
approximately 3--4 weeks and the 
information is then returned to the 
licensee. Therefore, given 10 days to 
initiate action, an estimated one-month 
FBI resolution time, and allowance for 
the information to be mailed back and 
forth, the time involved could average in 
the order of 60 days. The licensee may 
not make a final adverse determination, 
such as termination of the individual's 
employment, if applicable, until the 
licensee receives confirmation or 
correction of the challenged disposition 
of an arrest. 

6. Transfer of Criminal History File. A 
number of comments were received 
concerning the transfer of access 
authorization. In analyzing the 
comments, it appears that the 
respondents were confusing the 
requirements of FBI criminal history 
checks with the broader requirements 
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for unescorted access authorization. It is 
noted that this rule is intended to 
explicitly address the requirements 

.. associated with the FBI criminal history 
data which is only one element of a 
background investigation portion of an 
industry-run access authorization 
program. The provisions in this rule 
allow the data in an individual's 
criminal history file to be transferred to 
another licensee for consideration in 
granting unescorted access to the 
gaining licensee's facility under two 
conditions: upon the individual's request 
to re-disseminate the information 
contained in his/her file, and if, for 
identification purposes, the gaining 
licensee verifies information such as 
name, date of birth, social security 
number, sex, and other applicable 
physical characteristics. The proposed 
rule contained a third conditional 
provision: that if an individual was 
terminated in the previous 365 days, the 
termination had to have been under 
favorable conditions. However, 
according to comments by several 
licensees, the third provision was being 
interpreted as requiring termination in 
all cases before the contents of the FBI 
criminal history file could be 
transferred. That is, that the individual 
had to also have been terminated before 
his/her-criminal history file could be 
transferred. That was not the intent. 
Staff analysis has concluded that the 
third conditional provision was 
unnecessary and accordingly, it has 
been dropped from the final rule. 

In addition, for clarification of 
§ 73.57(f)(5), if the data contained in an 
individual's criminal history file needs 
·to be transferred to another licensee, a 
_copy of the data should be sent to 
gaining licensees. The original file 
should be retained by the original 
licensee for a one-year retention period 
upon the individual's termination of 
employment or denial of unescorted 
access or access to Safeguards 
Information at that facility. 

Comments were also received 
requesting that the final rule contain 
provisions for reinstating an individual 
who is returning to the same utility and 
requires unescorted access. To preclude 
re-fingerprinting an individual who is 
returning to the same utility, the final 
rule allows the licensees to use their 
discretion in not having to re-fingerprint 
this individual under the following 
conditions: If the individual's unescorted 
access authorization under an industry­
run program has not been interrupted for 
a continuous period of more than 365 
days and the individual's previous 
unescorted access was terminated under 
favorable conditions. 

7. Miscellaneous Issues. Several 
miscellaneous issues which did not fit 
the previous categories were raised by 
respondents. These are addressed 
below. 
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The proposed rule required criminal 
history records to be available onsite for 

,examination by NRC. Several multi-site 
licensees reported that they maintain 
centralized records at corporate 
headquarters and contended that such a 
requirement would require substantial 
duplication of facilities and records. 
Accordingly, the word "onsite" has been 
deleted from the final rule to allow these 
licensees the requested flexibility. 

Section 73.57(c)(2) of the proposed 
rule prohibited a licensee from using the 
FBI information in a manner that would 
infringe upon an individual's rights 
under the First Amendment. Comments 
received on this provision indicated that 
it is redundant and unnecessary. It was 
the staffs intent to assure that 
individuals subject to fingerprinting are 
protected from misuse of the criminal 
history records as mandated by Pub. L. 
99-399. The Conference Report on H.R. 
4151 (published in the Congressional 
Record on August 12, 1986, p. H-5965) 
contained legislative history which 
stated that ". . . Misuse would include, 
for example, use of the records to 
d1scrfriifnate against mfriorities or to 
penalize union members or 
whistleblowers or to accomplish any 
other unlawful purpose." The right to 
privacy is the primary First Amendment 
right that could be affected by this rule. 
Under the rule, an individual's right to 
privacy is protected by the limitations 
on re-dissemination of personal 
information contained in the rule itself. 
Nonetheless, while recognizing that 
there is some merit in the public 
comment received, in the interest of 
emphasizing the importance of concern 
for individual's rights, the Commission is 
retaining the reference to the First 
Amendment. 

In addition, the Commission is aware 
that utilities are already prohibited from 
discriminating in employment on the 
basis of race, religion, national origin, 
sex, or age by Title VII of the Civil 
Rights Act of 1964 and by the Age 
Discrimination in Employment Act. 
Also, utilities which are Government 
contractors are required to sign an Equal 
Opportunity Clause in order to assure 
nondiscrimination for the same reasons. 
Commenters pointed out that 
individuals as "whistleblowers" are also 
protected by section 210 of the Energy 
Reorganization Act of 1974 and union 
members are protected under the 
National Labor Relations Act. However, 
·the rule itself contains no other 
provisions that would preclude misuse 
or abuse of the information in those 
contexts. Accordingly, the remainder of 
the precautionary statement is also 
retained. 

Commenters expressed concern over 
limitations contained in§ 73.57 (c)((i) 
and (ii) which prohibit a licensee from 
basing a final determination to deny an 

individual unescorted access to a 
nuclear power facility or access to 
Safeguards Information solely upon an 
arrest more than one year old for which 
there is no information of the disposition 
of the case, or upon an arrest that 
resulted in dismissal on the charge or an 
acquittal. Commenters stated that it is 
not uncommon to find a case that had 
not gone to trial within one year of the 
date of the arrest. In situations like this, 
commenters felt that the licensee would 
be unable to take action if attorneys 
were employing tactics to delay or avoid 
trial, or where felony cases were being 
·delayed for various other reasons. 
Likewise, concern was expressed that 
career criminals could manipulate the 
·criminal justice system with plea 
bargaining arrangements and appear to 
have no serious convictions even though 
they continuously violate the law. 
Commenters felt that licensee should be 
allowecl to.grant or deny unescorted 
access to their facilities or access to 
Safeguards Information based on their 
own judgment since an individual 
acquitted of a crime may still have 
admittedly engaged in conduct which 
should warrant the denial of unescorted 
access. In response to the comments 
received on this provision, the staff 
reiterates that FBI criminal history data 
received by the licensee is but one 
element of background investigations of 
industry run access authorization 
programs. The information received by 
the licensee on an individual's arrest 
record can be used as a basis for 
developing additional information which 
may be used in the determination to 
grant or deny access. For example, 
developed character references could 
confirm that the individual's behavior, 
as reflected in the arrest record, is not 
considered desirable by the licensee as 
suitable for the job. 

In analyzing the public comments, the 
staff felt that the respondents were 
misinterpreting the word "solely" in the 
context of the provision. The term 
"solely" was never intended to imply 
that the information from the FBI was 
the only data to be used in determining 
whether to grant or deny unescorted 
access or access to Safeguards 
Information but rather to pi:eclude its 
misuse (i.e., for discrimination 
purposes). The results of other elements 
of industry-run access authorization 
programs are also taken into account in 
making the decision. However, if all 
results are favorable except for an 
arrest without a disposition on an 
individual's criminal history record, the 
licensee cannot deny unescorted access 
or access to Safeguards Information 
because of the arrest itself, as stipulated 
in Pub. L. 99--399. 
, A number of letters of comment were 
received requesting additional 
provisions for exemptions to the rule. 
The staff has analyzed the various 
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situations and concluded that certain 
exemptions are warranted because of 
the nature or urgency of the action in 
which access is required, the individuals 
either have undergone equivalent 
clearance programs or have been 
certified by the NRC, or have been 
ordered access to Safeguards 
Information pursuant to 10 CFR 2.744. 
For example, NRC employees and NRC 
contractors on official agency business 
have undergone equivalent clearance 
programs and are certified by the NRC 
to the licensee. Likewise, individuals 
employed at a facility who possess "Q", 
"L", or other active government granted 
security clearances, and certain State 
and local government employees have 
!!_Isa undergone equivalent clearance 
programs. Because of the nature or 
urgency of the action in which access is 
required, individuals responding to a 
site emergency and law enforcement 
personnel acting in an official capacity 
are exempted. 

Under State agreement arrangements, 
the requirement to provide nuclear 
material transportation information to 
designated individuals, and under 
situations when disclosure is ordered 
pursuant to § 2.744(e), Safeguards 
Information is made available on a need 
to know basis and with the protections 
specified in § 73.21 to certain 
individuals. Accordingly, exemptions 
have been provided for these situations. 
The exemptions from the provisions of 
the rule are contained in paragraph 
(b)(2) of the rule. 

Additionally, as a Federal agency, 
Tennessee Valley Authority (TVA) has 
long submitted criminal history requests 
to the FBI in accordance with TV A's 
security suitability investigations 
conducted under Executive Order No. 
10450. This program is equivalent to the 
program proposed to the rule. Therefore, 
TV A will be allowed to continue its 
program of submitting fingerprint cards 
directly to the FBI. 

Several respondents requested that 
the NRC bill licensees on a monthly 
basis for fingerprint cards submitted to 
the FBI through the NRC. 

Analysis by the staff indicated that 
developing and implementing billing 
procedures, monitoring receipt of 
payment, calculating interest on late 
payments, sending notices of 
nonpayment and other administrative 
activities would increase known or 
estimated agency personnel and interest 
costs to the Government. NRC has a 
responsibility under the Deficit 
Reduction Act of 1984 and 31 CFR Part 
206 to develop a collection mechanism 
that expedites credit and availability of 
monies to the U.S. Treasury. 
Accordingly, implementation of a billing 
and collection system, which unduly 
increases costs to the Government, 
solely for the benefit of licensees, is not 
appropriate. 
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The Supplementary Information of the 
proposed rule suggested that a 
forwarding letter transmitting the 
fingerprint cards contain the facility 
docket number in addition to other . 
requested information. Likewise, the 
facility docket number needs to be 
included on each individual fingerprint 
card in the space marked "Reason 
Fingerprinted." It was requested by two 
multi-plant licensees that the 
requirement for docket numbers be 
deleted and that the facility name be 
used in lieu of the docket number to 
preclude administrative problems. To 
accommodate this request, licensees 
may include the facility name in 
addition to the docket number on the 
forms. 

Although the rule is effective 30 days 
after publication in the Federal Register, 
licensees wishing to submit fingerprint 
cards to the FBI through the NRC may 
do so during this time, and all cards 
received will be processed commencing 
on April 8, 1987, in order of receipt. 

: Environmental Impact: Categorical 
Exclusion 

The NRC has determined that this rule 
is the type of action described in · 
categorical exclusion 10 CFR 51.22(c)(3). 
Therefore neither an environmental · · 
impact statement nor an environmental 
assessment has been prepared for this 
rule. 

Paperwork Reduction Act Statement 

This final rule amends information 
collection requirements that are subject 
to the Paperwork Reduction Act of 1980 
(44 U.S.C. 3501 et seq.). These 
requirements were approved by the 
Office of Management and Budget 
approval number 3150-0002. 

Regulatory Analysis 

The NRC staff has prepared a 
regulatory analysis on this final 
regulation. The analysis examines the 
costs and benefits of the alternatives 
considered by the Commission. The 
analysis is available for inspection in 
the NRC Public Document Room, 1717 H 
Street NW., Washington, DC 20555. 
Single copies of the analysis may be 
obtained from Kristina Jamgochian, 
Safeguards Reactor Regulatory 
Requirements Section, Division of 
Safeguards, Office of Nuclear Material 
Safety and Safeguards, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555, telephone (301) 427-4754. 

Regulatory Flexibility Certification 

In accordance with the Regulatory 
Flexibility Act of 1980, 5 U.S.C. 605(b), 
the Commission hereby certifies that if 
promulgated, this rule will not have a 
significant economic impact upon a 
substantial number of small entities. The 
rule affects licensees who operate 

nuclear power plants under 10 CFR 
Parts 50 and 73. The companies that 
own these plants do not fall within the 
scope of the definition of "small 
entities" set forth in section 605(b) of the 
Regulatory Flexibility Act of 1980, or 
within the definition of Small Business 
Size Standards set out in regulations 
issued by the Small Business 
Administration in 13 CFR Part 121. 
Backfit Analysis 

As this rulemaking is based upon a 
legislative mandate, the need to make a 
backfit decision is unnecessary. 

List of Subjects in 10 CFR Part 73 

Hazardous materials-transportation, 
Incorporation by reference, Nuclear 
materials, Nuclear power plants and 

1 
reactors, Penalty, Reporting and 
recordkeeping requirements, Security 
measures. 

For the reasons set out in the 
preamble and under the authority of the 
Atomic Energy Act of 1954, as amended, 
the Energy Reorganization Act of 1974, 
as amended, and 5 U.S.C. 553, the NRC 
is adopting the following amendment to 
10 CFR Part 73. 

52 FR 7821 
Published 3/13/87 

10 CFR Part 73 

Requirements for Criminal History 
Checks; Correction 

AGl:NCV: Nuclear Regula1ory 
Commission. 
ACTION: Final rule; correction. 

SUMMARY: This document corrects a 
final rule amending 10 CFR Part 73 with 
regard to the implementation of a 
program for the control and use of 
criminal history data received from the 
Federal Bureau oflnrestigation as part 
of criminal history checks of individuals 
granted unescorted access to nuclear 
power facilities or access to Safeguards 
Information by nuclear power reactor 
licensees. This final rule was published 
on March 2, 1987 (52 FR 6310). This 
action is necessary in order to make 
several minor typographical corrections. 
FOR FURTHER INFORMATION CONTACT: 
Kristina Jamgochian. Office of Nuclear 
Material Safety and Safeguards, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555, Telephone: 301-
427-4754. 

In FR Doc. 87-:-4436, published in the 
Federal Register of Monday, March 2. 
1987, make the following corrections: 

1. On page 6310, in the second column. 
in the second complete paragraph under 
the heading "Summary of Public 
Comment." beginning in the fourth line, 
remove the words that read "the date of 
publication of this notice." and insert in 
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their placP following the Word "on''. 
"April 1. 1987." 

§ 73.57 (Corrected] 

2. On page 6314, in the·second column. 
in the third line of § 73.57(b )(1 ). the word 
"the" should read "this", and in thP 27th 
line, the word "result" should read 
"results". 

3. On page 6314, in the third cohJmn. 
in the third line of§ 73.57(b)(5). the word 
"a" should read "an" and the word 
"permanent" should be removed. 

4. On page 6315, in the third column. 
in § 73.57(f)(3)(ii), in the second line. the 
word "data" should read "date". 

Dated al Washington, DC. this 9th da} of 
March, 1987. 

For the Nuclear Regulatory Commission. 
John C. Hoyle, 
Acting Secretary of the Commission. 

. 52 FR 9649 
· Published 3/26/87 

Effective 3/25/87 

10 CFR Parts 40, 70, 73, and 110 

Implementation of the Convention on 
the Physical Protection of Nuciear 
Material 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule 

SUMMARY: The Nuclear Regulatory 
Commission is amending its regulations 
to bring them into accord with the 
Provisions of the Convention on the 
Physical Protection of Nuclear Material. 
The amendments will result in 
strengthened protection of shipments of 
Convention-defined materials during 
international transport. The 
amendments will affect liqmsees and 
carriers who import, export, or transport 
international shipments of Convention­
defined materials in four specifically 
defined situations. 
EFFECTIVE DATE: March 25, 1987. 
FOR FURTHER INFORMATION CONTACT: 
William C. Floyd, Division of Safeguards 
and Transportation, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555, Telephone: 301-427-4033. 
SUPPLEMENTARY INFORMATION: 

Background 

On March 3, 1980, the United States 
signed the Convention on the Physical 
Pro1ection of Nuclear Material (the 
Convention) (Exec. H, Senate, 96th 
Cong .. 2d Sess.). The Convention is the 
result of a U.S. proposal originally made 
by the Secretary of State in 1974. Its 
purpose is to provide for the 
establishment and maintenance of . 
adequate physical security with respect 
to international shipment of significant 
quantities of source or special nuclear 
material. The Senate ratified the . 
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Convention on July 30, 1981 and the 
implementing legislation was enacted by 
the Congress and signed by the 
President on October 18, 1982 (Pub. L. 
97-351, 96 Stat. 1663). The Convention 
entered into force on February 8, 1987, 
the thirtieth day following the date on 
which the twenty-first country formally 
ratified it. Accordingly, this final rule 
will be immediatelv effective on 
publication in the Federal Register. 

A review of NRC regul~tions and 
procedures disclosed foat they are in 
accord with the Convention except for 
four specific situations: (1) The physical· 
protection of transient shipments of 
special nuclear material of moderate 

· and low strategic significance and 
irradiated reactor fuel; (2) advance 

· notification to the NRC regarding the 
export of Convention-defined nuclear 
materials; (3) advance notification and 
assurance of protection lo NRC 
concerning transient shipments of 
Convention-defined nuclear material 
between countries that are not parties to 
the Convention; and (4) advance 
notification and assurance of protection 
to the NRC regarding the importation of 
Convention-defined nuclear materials 
from countries that are not parties to the 
.Convention. Convention-defined · 
material i_ncludes natural uranium (other 
than in the form of ore or ore residue) in 
a quantity exceeding 500 kilograms, 
plutonium, uranium-233, uranium 
enriched in uranium-235. and irradiated 
fuel. A transient shipment is one 
originating and terminating in foreign 
countries, that is transported on a vessel 
or aircraft which stops at a United 
States port. 

On July 14. 1983, the NRC published a 
Federal Register notice (FRN) (43 FR 
32182) inviting public comment on a 
proposed rule that would bring NRC 
regulations into acwrd with the 
Convention in the four situations cited 
above. The 90-day comment period 
ended on October 13. 1983. 

Five letters of comment were 
received, each containing several 
comments and suggestions. A summary 
of the public comments along with their 
impact on the regulation was di~ussed 
in the March 28, 1985 FRN (50 FR 12221), 
notice of rulernaking for information 
only. 

Paperwork Reduction Act Statement 

This final rule amends information 
collection _requirements that are subject 
to the Paperwork ·Reduction Act of 1980 
·(44 U.S.C. 3501 et_ seq.). These 
requirements were approved by the 
Office of Management and Budget 
approval numbers 3150-0002, 3150--0009, 
and 3150-0020. 

Regulatory Analysis 

Tfifl:ominission "has prepared a 
regulatory analysis on this final 

regulation. The analysis examines the 
costs and benefits and envifonmental 
implication!! of the regulation. Interested 
persons may examine a copy of the 
regulatory analysis at the NRC Public 
Document Room. 1717 H Street NW .. 
Washinglon. DC. Single copies of the 
analysis may be obtained from William 
C. Floyd, Division of Safeguards arid 
Transportation, U.S. Nuclear Regulatory­
Commission, ·washington, DC 20555, 
telephone: 301--427--4033. 

Finding of No Significant Environmental 
Impact: Availability 

The Commission has determined 
under the National Environmental Policy 
Act of 1969, as amended, and the 
Commission's regulations in Subpart A 
of 10 -CFR Part 51, that this rule is not a 
major Federal Action significantly 
affecting the quality of the human 
environment and therefore an 
environmental impact statement is not 
required. The rule would improve the 
physical protection of nuclear materials 
during international transport and 
would result in no negative 
environmental impacts. The 
environmental assessment end finding 
of no significant impact on which .this 
determination is based are parfof the 
Regulatory Analysis prepared in 
connection with this rulemaking. 

Regulatory Flexibility Certification 

As required by the Regulatory 
Flexibility Act (5 U.S.C. 605(b)J, the 
Commission certifies that this rule does 
not have a significant economic impact 
on a substantial number of small 
entities. The NRC reviewed data on 
import and export shipments made 
during the period between December 1, 
1983 and February 29, 1984. and found 
that no small entities in the U.S. were 
among the importers or exporters. 
Additionally, public comments did not 
indicate significant economic impact on 
a large number of small entities. (One 
letter of comment is from a company 
identifying itself as a small entity. The 
objective of the letter, however, is 
judged to be to present constructive 
comment for improving the proposed 
rule rather than to demonstrate that, 
because of its size, the company is likely 
to bear a disproportionate adverse 
economic impact.) The data reviewed 
shows no transient shii:frnents of spent 
foe) or formula quantities of strategic 
special nuclear material; such shipments 
are very rare .. Currently, there are no 
reporting requirements for. transient 
shipments of natural uranium or special . 
nuclear material of low or moderate ___ _ 

-significance. Such ·shipments, if th~y a~e 
regularly made, are not expected to 
affect a substantial number of small 
entities. 
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List of Subjects 

10 CFR Part 40 

Government contracts. Hazardous 
materials-transportation, Nuclear 
materials, Penalty. Reporting and 
recordkeeping requirements, Source 
material. Uranium. 

10 CFR Part 70 

Hazardous materials-transportation, 
Nuclear materials, Packaging and 
containers. Penalty, Radiation 
protection, Reporting and recordkeeping 
requirements, Scientific equipment, 
Security measures, Special nuclear 
material. 

10 CFR Part 73 

Hazardous materials-transportation, 
· Nuclear materials, Nuclear power plants 
and reactors, Penalty. Reporting and . 
recordkeeping .requirements, Security 
measures. 

10 CFR Part 110 

Administrative practice and 
procedure, Classified information, 
Export, Import, lntergo\•ernmental 
relations, Nuclear materials, Nuclear 
power plants and reactors, Penalty, 
Reporting and recordkeeping 
requirements, Scientific equipment. 

For the reasons set out in the 
preamble and under the authority of the 
Atomic Energy Act of 1954, as amended, 
the Energy Reorganization Act of 1974, 
as amended and 5 U.S.C. 553, the NRC is 
making effective and republishing the 
following amendments to Parts 40, 70, 
73, and 110 except item 16 which is a 
revision of Appendix F end item 18, as 
they appeared on March 28, 1985 et (50 
FR 12221). 

··52 FR 12364 
Published 4/16/87 
Effective 4/16/87 

10 CFR Part 73 

Miscellaneous Amendments 
Concerning Physical Protection of 
Nuclear Power Plants; Correction 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule: correction. 

SUMMARY: This document amends a 
final rule, published by the Nuclear 
Regulatory Commission [NRC) in August 
1986, which revised 10 CFR Part 73 to 
provide a more safety-conscious 
safegµards system while maintaining 
current levels of protection. This action 
is necessary to correct the inadvertent 
deletion of the requirement lo consider 
the central alarm station al nuclear 
power reactors a vital area, and to 
inform affected licensees and the public 
of the inadvertent deletion. 
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EFFECTIVE DATE: April 16, 1987. 
FOR FURTHER INFORMATION CONTACT: 
Priscilla A. Dwyer, Office of Nuclear 
·Material Safety and Safeguards, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555, telephone {301) 
4Zi--4773. 
SUPPLEMENTARY INFORMATION: Prior to 
the publication of the Miscellaneous 
Amendments as a final rule on August 4. 
1986 {51 FR 27817), Nuclear power 
reactor licensees were required to 
consider their central alarm stations as 
vital areas under § 73.55(e)(1). When the 
Miscellaneous Amendments were first 
proposed on August 1, 1984 [49 FR 
30735), they introduced the new concept 
of "vital islands." Under that proposed 
rule, the central alarm station, along 
wit~ four other areas, was designated as 
an mdependent vital island which, in 
essence, maintained the requirement 
that the central alarm station be 
considered vital. Public comment on the 
proposed rule indicated some confusion 
over use of the terms "vital islands" and 
"independent vital islands." Due to 
these comments and the evolving nature 
of vital area/island policy at that point 
in time, the determination was made by 
the staff to delete these new concepts 
from the amendments when published 
as a final rule. In doing so, however, the 
original requirement to consider the 
central alarm station a vital area 

· inadvertently was not inserted back into 
the regulation. The purpose of this 
notice is to clarify that central alarm 
station remain a vital area 
notwithstanding the error in the prior 
publication. This revision will have no 
impact on power reactor licensees 
because previous security plan 

. commi,menis to orotec1 the central 
alarm station as ·vital have bc:en 
maintained throughout this period. 

Because all central alarm stations at 
nuclear power reactors nave bee!!. and 
continue to be protected as vital areas 
and because the omission being 
corrected was inadvertent. notice of 
proposed ruiemaking and public 
comment thereon is unnecessan• for this 
administrative amendment. Als~. for 
these and additional reasons the NRC 
finds that good cause exists to waive the 
30-day deferred effective date 
provisions of the Administrative . 
Procedure Act (5 U.S.C. 553[d)J. The 
omission must be corrected immediately 
to avoid the potential for confusion over 
the legal requirement for maintaining the 
vita! status of central alarm stations. 
Therefore. the rule is effective on 
publication in the Federal Register. 

Environmental Impact: Categorical 
Exclusion 

The NRC has determined that this 
final rule is the type of action described 
in categorical exclusion 10 CFR 

51.22[c)[3). Therefore. neither an 
environmental impact s\atement nor an 
environmental assessment has been 
prepared for this final rule. 

Paperwork Reduction Act Statement 

This final rule contains no information 
.collection or requirements and therefore 
is not subject to the requriements of the 
Paperwork Reduction Act of 1980 {44 
U.S.C. 3501 et. seq.). 

Regulatory Anal~·sis 

No regulatory analysis has been 
prepared for this final rule because there 
are anticipated to be no cost or resource 
impacts to the NRC or affected 
licensees. 

Backfit Analysis 

No backfit analysis has been prepared 
for this final rule because of its 
administrative nature and recodification 
of prior commitments. 

List of Subjects in 10 CFR Part 73 

Hazardous materia1s-transportation. 
Incorporation by reference, Nuclear 
materials, Nuclear power plants and 
reactors, Penalty, Reporting and 
recordkeeping requirements, Security 
measures. 

For the reasons set out in the 
preamble and under the authoritv of the 
Atomic Energy Act of 1954, as ariiended. 
the Energy Reorganization Act of 1974. 
as amended, and 5 U.S.C. 553, the NRC 
is adopting the following amendment to 
10 CFR Part 73. 

.52 FR_21651 
Published 6/9/87 
Effective 10/8/87 

Chan¥es to Safeguards Reporting 
Requrrements 

See Part 70 Statemenu of Consideration 

52 FR 31601 
Published 8/21/87 
Effective 8/19/87 

Statement of Organization and General 
Information 

See Part 1 Statemenu of Consideration 

·52 FR 32777 
Published 8/31/87 

10 CFR Part 73 

NRC Reporting Requirements for 
Safeguards Events; Meeting 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Notice of meeting. 

SUMMARY: The NRC staff will conduct ·a 
meeting to assist affected licensees in 
their implementation of recently issued 
revisions to 10 CFR 73.71, "Changes to 
Safeguards Reporting Requirements," 
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which become effective on October 8, 
1987. 
DATE: September 14, 1987. 
ADDRESS: Holiday Inn of Bethesda 
(Versailles Rooms I and Il), 8120 
Wisconsin Avenue, Bethesda, MD 20014. 
FOR FURTHER INFORMATION CONTACT: 
For reactor licensees: Nancy Ervin, 
Office of Nuclear Reactor Regulation, 
U.S. Nuclear Regulatory Commission, 
Washington, DC 20555, telephone (301) 
492-7655; or, for all other affected 
licensees: Priscilla A. Dwyer, Office of 
Nuclear Material Safety and Safeguards, 
U.S. Nuclear Regulatory Commission, 
Washington, DC 20555, telephone (301) 
427-4773. .. 

SUPPLEMENTARY INFORMATION: The 
primary purpose of this workshop is to 
further affected licensees' understanding 
of the NRC requirements regarding the 
reporting of safeguards events as 
1described in the recently revised 10 CFR 
:73.71 Uune 9, 1987; 52 FR 21651} and 
,supporting guidance. Licensees most 
1affected by the revision to 10 CFR 73.71 
are those subject to §§73.20, 73.37, 
73.50, 73.55, 73.60 or those possessing 
strategic special nuclear material ·and 
subject to § 73.67. The workshop will 
serve as a mechanism to address . 
industry concerns and questions on the 
subject. 

In order to allow more efficient use of 
question sessions, licensees are 
requested to submit questions of general 
interest in advance of the workshop to 
the appropriate contact noted above. In 
.addition, licensees are requested to 
notify appropriate contacts of plans to 
attend as seating is limited to 300. The 
tentative agenda is shown below: 
.J.foming Session 
9:30 am Introductory Remarks 
10:~11:00 Revised Reporting 

Requirements: History, Purpose, and 
Coiµparison with Previous 
Requirements 

11:~11:15 Break 
11:15-11:45 Generic Trend Analysis 
11:45-1:00 · Lunch 

Afternoon Session 

1:~2:15 Determining Reportability­
One Hour Events (Panel Discussion) 

2:15-2:30 Break 
2:30-4:00 Determining Reportability­

Log Items [Panel Discussion) 
4:00-4:15 Closing Remarks. 

Persons other than NRC Staff and 
Licensee Representatives may observe 
the proceedings but will be permitted to 
participate in the discussions only as 
time will allow. Registration will be 
conducted prior to the meeting. It is 
anticipated the proceedings of the 
workshop will be published some time 
in the future as a guidance document for 
licensees. Copies of the supporting 
regulatory guide for this revised rule, 
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R~gulatory Guide 5.62, ''Reporting of 
Safeguards Events," are being placed in 
NRC's Public Document Room, 1717 H 
Street NW., Washington, DC, and each 
Local Public Document Room throughout 
the United States for review by 
interested persons. 

Dated at Bethesda, Maryland, this 26th day 
of August, 1987. 

For the Nuclear Regulatory Commission. 
Robert A. Erickson, 
Chief. ReactDrSafeguards Branch, Division of 
ReactDr Inspection and Safeguards, Office of 
Nuclear Reactor Regulation. 

53 FR 403 
Published 1/7/88 
Effective 2/8/88 

10 CFR Part 73 

General Criteria for Security PersoMel 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission (NRC) is amending its 
regulations regarding physical fitness 
qualifications for security personnel. 
The regulation continues to require 
annual medical examinations and 
annual physicai fitness test:ng for 
guards. armed response personnel. and 

'armed escorts, but the amendment 
deletes the scheduiing requirement that 
the medical examination be conducted 
within the 30 days preceding the 
physical fitness test. The amendment is 
supported by Commission findings made 
in response to a petition for rulemaking 
(PR..M-73-6), which was recently 
partially denied. 
EFFECTIVE DATE: February 8.1988. 
FOR FURTJ:iER INFORMATION CONTACT: 
Mr. \'Vi!liam R. Lahs, Division of 
Regulatory Applications. Office of 
Nuclear Regulatory Research. U.S. 
Nuclear Regulalory Commission, 
Washington, DC 20555, Telephone 301-
492-3774. 
SUPPLEMENTARY INFORMATION: 

Background 

The Nuclear Regulatory Commission 
received a petition for rulemaking 
(PR..l\.1-73-6) dated December 2, 1981. 
filed by Shaw. Pittman, Potts and 
Trowbridge on behalf of the Wisconsin 
Electric Power Company, the Public 
Service Electric and Gas Company, the 
Commonwealth Edison Company, the 
Yankee Atomic Electric Company, the 
Northern States Power Company, and 
the Sacramento Municipal Utility 
DistricL The petition requested changes 
in the qualifications for armed security 
personnel. set out in 10 CFR Part 73, 
Appendix B, entitled "General Criteria 
for Security Personnel" Al though :he 

petition was denied in part, as 
documented in the September 3, 1987 
edition of the Federal Register {5:! FR 
33428), the Commission indicsted that it 
intended to grant that part of the 
petition that requested deletion of an 
existing requirement that armed security 
personne1 undergo a medical 
examination within the 30 days 
preceding their individual annual 
physical fitness tesL This final rule 
completes Commission action on PRM-
73-6. 

Responses to Public Comments on the 
~etitiori for Rulemaking 

The petition was publishei:l for 
comment in the Federal Register on 
February 16, 1982 {47 FR 6659). The NRC 
receh•ed 13 comment letters on PRM-73-
6. The sources were es folli:iws: 
Congress-1 
General Public-1 
Nuclear Indust.7-11 

The industry comments and the single 
.. general public" comment supported the 
petition position thal the link between 
the medical examination and the 
physical fitness test be deleted. These 
comments typically noted that the 
requirement for an annual medical 

. examination within the 30 days 
· preceding the physical fitness lest is 
'.unrelated to the effectiveness of the 
security force and presents a scheduling 
nightmare. Rotating shifts, adverse 
weather conditions, and the availability 
of trainers/instructors to administer the 
physical fitness lest complicate the 
scheduling problem. The Congressional 
commenter cautioned against doing 
away with security requirement~ based 
only on the claim that the regulations 
are cumbersome. 

The changes in Appendix B being 
implemented through this amendment 
have taken into account the concerns of 
al1 commenters. The amendment leaves 
in place the requirement that a!l armed 
security personnel undergo both annual 
medical examinations and physical 
fitness testing. The existing 
requirements are intended to ensure that 
guard force personnel are physica1ly 
able to perform their duties. The 
Commission also recognizes that to 
protect the well-being of the security 
force personnel, prudent practice would 

· dictate that a medical examination be 
given at some appropriate time prior to 
physical testing. However, the 
Commission believes that the exact 
timing between the medical examination 
and the physical fitness is primarily a 
scheduling matter in which the licensee 
requires discretion for efficient 
management. The Commission agrees 
with the petitioners that there is no 
necessary relationship between this 
schedule interval and the level of 
protection being provided. The revised 
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10 CFR Part 73, Appendix B, paragraph 
l.C., retitled, "Medical examination and 
physical fitness qualifications," 
continues to require a physical fitness 
lest lo be preceded by a medical 
examination as a criteria for 
establishing employment suitability and 
qualification. Only the 30-day link · 
between the medical examination and 
the physical testing has been ·deleted. In 
addition, 10 CFR Part 73, Appendix B, 
paragraph I.E., has been retitled 
"Physical and medical requalification," 
and has been modified to clearly specify 
that, at least every 12 months, guards, 
armed response personnel, armed 
escorts, and other armed security force 
members shall be required to meet the· 
referenced physical requirements and 
shall be subject to a physical fitness test 
and a medical examination.· 

The provisions of this amendment _ 
may be adopted through appropriate 
modifications in the licensee's training 
and qualifications plan made under the 
authority of this rule . 

Notice and public procedure (i.e .. 
public comment) are unnecessary in 
view of the public comments already 
received on the precise issue raised in 
the petition to which this rulemaking is 
responding. Accordingly, this 
amendment is being promulgated as a 
final rule subject to codification. 

En\.ironrnental Impact: Categorical 
.Exclusion 

The NRC has determined that this 
· final rule is the type of-action described 

in categorical exclusion·10 CFR 
61.22(c)(2). Therefore, neither an 
environmental impact statement nor an 
environmental assessment has been 
prepared for this final rule. 

Papenvork Reduction Act Statement 

This final rule does not contain a new 
or amended information collection 
requirement subject to the Paperwork 
Reduction Act of 1980 [44 U.S.C. 3501 et 
seq.). Existing requirements were 
approved by the Office of Management 
and Budget approval number 315G--0002. 

Regulatory Analysis 

This final rule amends 10 CFR Par! 73 
by deleting a requirement which 
specifies a scheduling link between the 
medical examination and the physical 
fitness test to which all armed security 
personnel are subjected at least every 12 
months. The amendment was initiated 
as a response to a petition for 
rulemaking (PR.t\1-73-6) dated December 
2, 1981, filed by Shaw, Pittman, Potts 
and Trowbridge on behalf of six utilities 
operating nuclear power reactors, The 
amendment is directed at relieving a 
scheduling problem which has no impact 
on the effectiveness of the security 
force. The requirement that, at least 
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every 12 months, all armed security 
personnel be subjected to both a 
medical examination and a physical 
fitness test remains unchanged. Only the 
requirement that the medical 
examination precede the physical 
frtpess. test by 30 days or less is being 
de1eted. 

Th6 amendment results in no impact 
on NRC resources and a cost savings to 
those licensees adversely impacted by 
the current requirement that all armed 
security personnel be subjected to an 
annual physical fiµiess test which must 
be preceded within 30 days by a medical 
examination. 
,
1 

There are no apparent conflicts or 
overlaps with other NRC regulations or 
policies nor with other agencies' 
regulations or policies. ·The amendment 
is intended to ensure effective security 
force performance without imposing an 
un~ecessary burden on lic_ensees. 

Backfit Analysis 

This final rule pertains to the training 
and qualifications plan associated with 
the operation of a nuclear power 
reactor. The objective of the 
modification is lo eliminate a 
.requirement which specifies a 
scheduling link between the medical 
examination and the physical fitness 
test to which all armed security 
personnel are subjected. The current 
requirement that both the medical 
-examinatiop and physical fitness test be 
administered al least every 12 months 
remains unchanged. As a result, the 
effectiveness of the security force is 
unaffected and no change is involved in 
the risk to the public or facility 
employees. No action by licensees is 
needed in order to comolv with the rule. 
However, if the currentli~k between the 
medical examination and physical 
fitness test presents an unnecessary 
scheduling problem, appropriate 
changes may be made to the licensee's 
training and qualifications plan under 
the authority of this rule. 

The final rule involves no installation 
or continuing costs fo the licensee, 
potentially relieves an unnecessary 
scheduling burden,.and imposes no new 
resource burden on the NRC. · 

List of Subjects in 10 CFR Part 73 

Hazardous materials-transportation, 
Incorporation by reference, Nuclear 
materials, Nuclear power plants and 
reactors, Penalty, Reporting and 
recordkeeping requirements, Security 
measures. 

For the reasons set out in the 
supplementary information and under 
the authority of the Atomic Energy Act 
of 1954. as amended, the Energy 
Reorganization Act of 1974, as amended, 
and 5 U.S.C. 553, the NRC is amending 
Appendix B.to 10 CFR Part 73 as 
follows. 

53 FR 3861 
Published 2/10/88 
Effective 2/10/88 

Change of Region I Address 

See Part 1 Statements of Consideration 

53 FR 4109 
Published 2/12/88 
Effective 2/12/88 

Relocation of NRC Offices-NMSS, 01 
and GPA 

See Part 30 Statements of Consideration 

· 53 FR 6137 
Published 3/1/88 
Effi,ctive. 3/1/88 

Relocation of Office of Nuclear 
Reactor Regulation 

See Part 19 Statements of Consideration 

53 FR 19240 
Published 5/27/88 
Effective 7 /26/88 

Retention Periods for Records 

See Part 4 Statements of Consideration 

53 FR 23382 
Published 6/22/88 
Effective 7 /26/88 

Retention Periods for Records; 
Correction · 

See Part 30 Statements of Consideration 

53 FR 31651 
Published 8/19/88 
Effective 9/19/88 

Licensing Requirements for the 
Independent Storage of Spent Nuclear 
Fuel and High-Level Radioactive 
Waste 

· See Part 72 Statements of Consideration · 

53 FR43419 
Published 10/27 /88 
Effective 10/27 /88 

Relocation of NRC's Public Document 
Room; Other Minor Nomenclature 
Changes 

See Part 1 Statements of Consideration 

53 FR45447 
Published 11/10/88 
Effective 12/12/88. 

Safeguards Requirements for Fuel 
Facilities Possessing Formula 
Quantities of Strategic Special Nuclear 
Material 

Part 2 Statements of Consideration 
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53 FR52993 
Published 12/30/88 
Effective 12/30/88 

Reorganization of Functions .Within 
the Office of Administration and 
Resources Management and Minor 
Corrective Amendments 

See Part 1 Statements of Consideration 

54 FR 17703 
Published 4/25/89 
~ffective 5/25/89 

:. 10 CFR Part 73 

Access to Safeguards Information 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission (NRC) is amending its 
regulations for access to Safeguards 
Information to be consistent with "The 
Omnibus Diplomatic Security and Anti­
Terrorism Act of 1986," which requires 
nuclear power reactor applicants and 
l,icensees to conduct Federal Bureau of 
Investigation (FBI) criminal history · 
checks of certain individuals with 
access to information protected as 
Safeguards Information. This action is 
necessary to ensure that all applicable 
NRC regulations reflect this 
requirement. 
EFFECTIVE DATE: May 25, 1989. 

FOR FURTHER INFORMATION corn-ACT: 
M.L. Au, Office of Nuclear Regulatory 
Research, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555, 
telephone (301) 492-3749. 

SUPPLEMENTARY INFORMATION: Section 
606 of Pub. L. 99-399, "The Omnibus 
Diplomatic Security and Anti-Terrorism 
Act of 1966," requires nuclear power 
reactor applicants and licensees to 
conduct criminal history checks through 
the use of FBI criminal history data on 
individuals with access to Safeguards 
Information. The Act, signed by 
President Reagan on August 27, 1986, 
required the NRC to issue regulations to 
establish conditions for the use and 
control of the criminal history data 
received from the FBI. NRC published its 
implementing regulations March 2, 1987, 
as a new § 73.57 to 10 CFR Part 73. NRC 
requirements for the protection of 
Safeguards Information, 10 CFR 73.21, 
were published October 22, 1981, prior 
:to enactment of the legislation. This 
'technical amendment conforms 10 CFR 
73.21 with the provisions of 10 CFR 73.57 
which require certain individuals to 
undergo FBI criminal history checks 

· prior to gaining access to Safeguards 
Information. Individuals who are 
exempted from fingerprinting under 10 
CFR 73.57 will continue to be exempt 
under this rule. 
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Because this amendment is of a 
technical nature only, and does not add 
a new requirement, or revoke any · 
existing regulation,,good cause exists for 
finding that notice of proposed 
rulemaking and public procedure is 
unnecessary until Title 5 U.S.C. section 
553. Accordingly, the amendment is 
being published for codification as a 
final rule. 

Environmental Impact: Categorical 
Exclusion 

The NRC has determined that this 
regulation is the type of action described 
in categorical exclusion 10 CFR 
51.22(c](2]. Therefore neither an 
environmental impact statement nor 
environmental assessment has been 
prepared for this regulation. 

Paperwork Reduction Act Statement 

This final rule does not contain new 
or amended information collection 
requirements subject to the Paperwork 
Reduction Act. of 1980 (44 U.S.C. 3501 et 
seq.). Existing requirements were 
approved by the Office of Management 
and Budget approval number 3150-0002. 

Regulatory Analysis 

No regulatory analysis has been 
prepared for this rule because the action 
represents an administrative cross­
referencing between two existing 
sections in the regula lions. 

Backfit Analysis 

The NRC has determined that the 
backfit rule, 10 CFR 50.109, does not 
apply to this final rule, and therefore, 
that a backfit analysis is not required for 
this final rule, because these 
amendments lire mandated by Pub. L. 
99-399. 

List of Subjects in 10 CFR Part 73 

Hazardous materials-transportation, 
Incorporation by reference, Nuclear 
materials, Nuclear power plants and 
reactors, Penalty, Reporting and 
recordkeeping requirements, Security 
measures. 

For reasons set out in the preamble 
and under the authority of the Atomic 

:,Energy Act of 1954, as amended, the 
iEi:iergy Reorganization Act of 1974, as 
iamended, and 5 U.S.C. 553, the NRC is 
'adopting the following amendment to 10 
:cFR Part 73. 

54 FR 42287 
Published 10/16/89 
Effective 11 /11 /89 

Change in Commercial Telephone 
Number for Region /II Office 

See Part 20 Statements of Consideration 

55 FR3039 
Published 1/30/90. 
Effective 3/1/90 

10 c.FR Part 73 

RIN 3150-AD52 

Fingerprint Cards; Increase In Fee 

AGENCY: Nuclear Regulatory 
Commission. 

ACTI~N: Final rule. 

SUMM~RY:: The,Nudnar R~gulutory 
Comm1~s1011 ll'~RC) is amending its 
regulations to reflect an administrative 
change pertaining lo an increase in the 
fee that is charged for processing . 
nuclear power plant fingerprint cards 
whir.hare associated with granling 
unescorted access to an opernling 
rea0tor site, or accc:ss to SafoguarJs 
lnformiH[on. This amrmdmeul is 
necessary to reflect a fee schedule 
change imposed by· the FBI. 
EFFECTIVE DATE:·March 1, 1990. 
FOR FURTHER INFORMATION CONTACT: 
R.B. Manili., Office of Nuclear Reactor 
Regulation, U.S. Nuclear Rrig.ilatcry 
Commission, Vhishinglon, DC 20555, 
Tdephone (301) 492--0940. 
SUPPLEMENTARY INFORMATION: 

Background 
On November 30, 1989, the FBI's 

Identification Division notified the 
.Nuchiar Regulatory Commission that 
th1ire would Le an incr::iase of six dollars 
in the user-fee charge for fingerprint 
cards submitted by the NRC effective 
March 1, 1990. The increase from $14 lo 
$20 in the user fee charged NRC by the 
FBI was necessitated by the costs of 
operating the FBI's central fingerprint 
repository; despite recent major 
automation enhancements, the operation 
of the repository is still a manpower 
intensive system. Congress reduced the 
FY 1990 base funding for salaiies and 
expense of the FBI in anlicipalion of the 
collection of the user fees. The amended 
rule is needed to adjust the fee each 
licensee pays for the FBI criminal 
history checks so that the NRC can 
process and submit the fingerprint cards 
in conjunction with the effective date of 
the FBI's rate char.ge. The NRC 
ho!dback of one dollar from the fee paid 
by licensees remains unchanged. 

.Because this amendment solely deals 
w1th a fee schedule change ordered by 
the FBI, the notice and comment · 
provisions of lhe Administrative 
Procnd:ire Act are impracticable und 
unnec0211sary. This amendment is 
effecti·~"· 30 days aft_er publication in the 
Federnl RegiGter. 

Environmental Impact: Categorical 
Exclusion 

The NRC has determined that this 
final rule is the type of action described 
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in a categorical exclusion 10 CFR 
51.ZZ(c)[Z). Therefore, neither an 
environmental impact statement nor an 
environmental assessment has been 
pr;?parcdfor this final ru\e. 
1'.::pt:,work Reduction Acl Statement 

This final rule does not contain a new 
or amended information collection 
requirement subject to the Paperwork 
Reduction Actof1980 (44 U.S.C. 3501 et. 
seq.). Exioting requirements were 
appnl\'ed by the Office of M:mag'}ment 
1rnrl Budget under control number 3150-
0002. 

Backfit Analysis 

The backfit rule, 10 CFR 50.109, does 
not apply to.the action taken in this final 
rulemaking. Therefore, no'backfit . 

1 

analysis has been prepared. · 

Lisi of Subjects in 10 CFR Part 73 

t\cccss authorization, Exports, 
Hazardous materials transportation, 
Imports, Incorporation by reference, 
Nuclear materials, Nuclear power plants 
and reactors, Penalty, Physic.al 
prot~clion, Reporting end recordkeeping 
requirements, Safeguards information, 
Security measures, Special nuclear 
materhil, Transportation, Violations. 

For the reasons set out in the 
preamble and nnder the authority of the 
Atomic Energy Act of 1954, as am·ended, 
the Energy Reorganization Act of 1974, 
as amended, and 5 U.S.C. 552 and 553, 
the NRC is adopting the following 
arrumdrnent to 10 CFR part 73. · 

55 FR 35563 
Published 8/31/90 
Effective 10/1/90 

10 CFR Part 73 

RIN 3150-A072 

Fingerprint Cards: Increase In Fee 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission (NRCJ is amending its 
regulations to reflect an administrative 
change pertaining to an increase in the 
fee that is charged for processing 
nuclear power plant fingerprint cards 
which are associated with granting 
unescorted access to an operating 
reactor site, or access to Safeguards 
Information. This amendment is 
necessary to reflect a fee schedule 
change imposed by the FBI. 
EFFECTIVE DATE: October 1, 1990. 
FOR FURTHER INFORMATION CONTACT: 
R.B. Manili, Office of Nuclear Reactor 
Regulation, U.S. Nuclear Regulatory 
.Commission, Washington, DC 20555, 
Telephone (301) 492--0940. 



PART 73 STATEMENTS OF CONSIDERATION 

SUPPLEMENTARY INFORMATION: 

Background 

On June 29, 1990, the FBI's 
Identification Division notified the 
Nuclear Regulatory Commission that 
there would be an increase of three 
dollars in the use-fee charge for 
fingerprint cards submitted by the NRC 
effective October 1, 1990. The increase 
from $20 to $23 in the user-fee charged 
NRC by the FBI was necessitated 
primarily by the rising personnel costs 
of operating the FBJ's central fingerprint 
repository. The amended rule is needed 
to adjust the fee each licensee pays for 
the FBI criminal history checks so that 
the NRC can process and submit the 
fingerprint cards in conjunction with the 
effective date of the FBI's rate change. 
The NRC handling charge is included in 
the new $23.00 charge. 

Because this amendment solely deals 
with a fee schedule change ordered by 
the FBI, the notice and comment 
provisions of the Administrative 
Procedure Act are impracticable and 
unnecessary. This amendment is 
effective 30 days after publication in the 
Federal Register. The increased fee 
applied to applications received by the 
NRC on or after October l, 1990. 

Environmental Impact: Categorical 
Exclusion 

The NRC has determined that this 
final rule is the type of action described 
in a categorical exclusion 10 CFR 
51.22(c)(2). Therefore, neither an 
environmental impact statement nor an 
environment assessment has been 
prepared for this final rule. 

Paperwork Reduction Act Statement 

This final rule does not cont~in a new 
or amended information collection 
requirement subject to the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3501 et 
seq.). Existing requirements were 
approved by the Office of Management 
and Budget under control number 3150-
0002. 
Backfit Analysis 

The Backfit rule, 10 CFR 50.109, does 
not apply to the action taken in this final 
rulemaking. Therefore, no backfit 
analysis has been prepared. 

List of Subjects in 10 CFR Part 73 

Hazardous materials-transportation, 
Incorporated by reference, Nuclear 
materials, Nuclear power plants and 
reactors, Penalty, Reporting and 
recordkeeping requirements, Security 
measures. 

For the reasons set out in the 
preamble and under the authority of the 
Atomic Energy Act of i954, as amended, 
the Energy Reorganization Act of 19i4, 
as amended, and 5 U.S.C. 552 and 553, 

the NRG is adopting the following 
am,endment to 10 CFR part 73. 

55 FR51401 
Published 12/14/90. 

Miscellaneous Amendments; 
Correction 

See Part 2 Statements of Consideration 
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56 FR 18997 
Published 4/25/91 
Effective 5/28/91 

See 56 FR 47671 published 9/20/91 
Information collection requirements 
effective 7 /1 /91 

10 CFR Part 73 

RIN 3150-AA90 

Access Authorization Program for 
Nuclear Power Plants 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission (NRC) is amending its 
regulations to require an access 
authorization program for individuals 
requiring unescorted access to protected 
and vital areas at nuc!ear power plants. 
These amendments require an access 
authorization program that consists of 
three elements: Background 
investigation, psychological assessment, 
and behavioral observation. The 
required elements of the program have 
long been practiced in varying degree by 
·most licensees as part of their Physical 
Security Plans. The Commission is 
adopting this final rule to provide 
incre~_!!!;!d assurance that the lf\celihood 

that unescorted access to protected and. 
vital areas will be given to individuals 

· wliose background, psychological 
profile, or changes in behavioral pattern 
indicate a potential for committing acts 
that are, or could be, detrimental to the 
public health and safety will be 
minimized. These amendments, which 
will affect all nuclear power plant 
licensees, will result in high assurance 
that personnel granted unescorted 
access to protected and vital areas of 
nuclear power plants are trustworthy 
and reliable and do not pose a threat to 
commit radiological sabotage. 
EFFECTIVE DATE: May 28, 1991 except for 
the information collection requirements 
contained in §§ 73.56(a) (1), (2), and (3), 
(b) (1) and (2), (c), (d), (e), (f) (1) and (2), 
and (h)(1). These information collectio~ 
i:equfrements will become effective upon 
0MB approval. The NRC will publish a 
notice ofthe effective date in the 
Federal Register. 
ADDRESSES: The regulatory guide 
associated with the rule and the final 
regulatory analysis which includes cost­
benefit analysis for the rule are 
available for inspection at the 
Commission's Public Document Room, 
2120 L Street NW., (Lower Level), 
Washington, DC 20037. Requests for 
single copies of regulatory guides or for 

. placement on an automatic distribution 
list for single copies of future draft 
guides in specific divisions should be 
made in writing to the U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555, Attention: Distribution 
Section, Division of Information Support 
Services. Telephone requests cannot be 
accommodated. Regulatory guides are 
not copyrighted, and Commission 
approval is not required to reproduce 
them. 
FOR FURTHER INFORMATION CONTACT: 
Dr. Sandra D. Frattali, Division of 
Regulatory Applications, Office of 
Nuclear Regulatory Research, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555, telephone (301) 
492-3773; for information of a legal 
nature, contact Robert L. Fonner, Office 
of the General Counsel, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555, telephone (301) 492-1643. 
SUPPLEMENTARY INFORMATION: 

Background 
On August 1, 1984 (49 FR 30726), the 

Commission published, for public 
comment, a proposed rule to require a 
program for unescorted access 
authorization at nuclear power plants. 
Major elements of the proposed program 
included the requirement for 
background investigation, psychological 
assessment, and behavioral observation. 
A total of 142 comments were received 
that included comments from industry 
groups. These groups, including the 
Nuclear Management and Resources 
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Coun.cil (NUMARC), the Edison Electric 
Institute, and later, the Atomic 
Industrial Forum, and I<MC, Inc., 
suggested that the rule be withdrawn 
and proposed that it be replaced with an 
industry-developed initiative to commit 
voluntarily to the guidelines developed 
by NUMARC for an access 
authorization program. The response to 
these comments was provided in NRC 
staff paper SECY 85-381 which is 
available to the public as part of the 
regulatory history for the Insider 
Safeguards Rules at the Commission's 
Public Document Room, 2120 L Street, 

. NW., (Lower Level), Washington, DC 
20037. 

As a result of these comments, the 
Commission directed the staff to 
develop, for Commission approval, a 
policy statement endorsing the guide­
lines entitled "Industry Guidelines for 
Nuclear Power Plant Access 
Authorization Programs" (hereafter 
referred to as "the Guidelines"). 

On March 9, 1988 (53 FR 7534), the 
Commission published a policy 
statement which proposed endorsing 
Revision 8 of these Guidelines. The 
Federal Register notice specifically 
invited public comment regarding the 
policy statement vs. rulemaking option. 

The comment period was scheduled to 
expire on May 9, 1988. However, 
comments were received subsequent to 
that date and were also considered. In 
all, 71 letters of comment were received 
representing 88 different individuals or 
groups. The Commenters consisted of 14 
unions, 39 utilities and utility 
organizations, 5 contractors, 5 
commenters with credentials in 
psychology, 3 individuals, 1 State 
government agency, and 1 member of 
Congress. The comments addressed 
both the policy statement and the 
Guidelines. 

Based upon the comments as a whole, 
there appeared to be broad public 
acceptance for the general concept of a 
standardized access authorization 
program at nuclear power plants. Of the 
14 union commenters, the 13 who 
addressed the issue of policy statement 
versus rule favored a rule, and 1 
expressed no preference. Of the 39 
utilities and utility organizations, 37 
favored the policy statement, 1 favored 
the rule, and 1 expressed no preference. 
Of the five contractors responding, three 
favored a policy statement, and two 
expressed no preference. Of the 5 
commenters with credentials in 
psychology, 2 favored a policy 
statement, 2 favored a rule ( one of these 
is also an industry contractor), and one 
expressed no preference. Of the three 
individuals who indicated no affiliation, 
2 favored a rule, and 1 favored a policy 
statement. Neither the comments of the 
member of Congress, nor the State 
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government agency addressed this 
question. 

Most of those who preferred a rule 
over a policy statement generally did 
not take issue with elements of the 
Guidelines but considered them so 
prescriptive as to be tantamount to a 
rule. Comments were made to the effect 
that regulation by rulemaking was 
preferable to regulation by policy 
statement, particularly where there was 
the possibility of conflict with State 
laws. 

The rulemaking option was also 
preferred because (1) a regulation would 
have the advantage of providing for the 
kind of direct oversight the NRC has 
over other aspects of reactor safeguards 
(physical protection, fitness for duty, 
guard training, and contingency plans), 
and (2) a regulation would ensure a 
well-defined mechanism for the NRC to 
correct deficiencies promptly and 
effectively. 

Implicit in the comments of those who 
preferred the policy statement option 
was the importance of supporting 
industry initiatives and industry­
developed programs and minimizing 
regulatory interference in issues they 
don't believe have a significant impact 
on public health and safety. 

The Commission decided to proceed 
with a final rule and on April 19, 1989, 
the NRC staff was directed to prepare a 
final rule to require access authorization 
programs at nuclear power plants, 
which would specify the major 
attributes required of the program. The 
Commission also directed that a 
regulatory guide accompany the rule. 
The regulatory guide would endorse the 
latest revision of NUMARC Guidelines, 
with appropriate exceptions, as one 
acceptable means of complying with the 
rule. 

Rationale for Rulemaking 
The Commission recognizes the need 

for an effective access authorization 
program with appropriate oversight that 
is implemented throughout the industry, 
a position strongly supported by the 
public comments. The implementation of 
the access authorization rule will 
increase the assurance that only reliable 
and trustworthy individuals will have 
unescorted access to nuclear power 
plants. The present rulemaking and 
associated regulatory guide will 
specifically provide increased assurance 
that individuals granted unescorted 
access to protected and vital areas are 
trustworthy and reliable and do not 
pose a threat to commit radiological 
sabotage by: 

1. Establishing minimum requirements 
for access authorization programs in an 
enforceable manner. 

2. Ensuring that licensees not 
implementing such minimum 
requirements improve their programs. 

3. Providing assurance that those 
portions of voluntary and improved 
programs developed and implemented in 
anticipation of regulatory action which 
are consistent with the rule are not 
degraded for the lifetime of the plant. 

The access authorization rule requires 
each licensee to establish and maintain 
. a program designed to minimize the 
probability of authorizing unescorted 
access to protected an vital areas for 
employees whose background, 
psychological profile, or changes in 
behavioral patterns indicate a potential 
for committing acts that are, or could be, 
detrimental to the public health and 
safety. The main features of the 
licensee's program must include: 

1. The background investigation 
designed to identify past actions which 
would call into question an individual's 
trustworthiness and reliability to be 
permitted unescorted access to a 
protected or vital area of a nuclear 
power reactor. 

2. The psychological assessment 
designed to evaluate the possible impact 
of any noted psychological 
characteristics which may have a 
bearing on trustworthiness and 
reliability. 

3. Behavioral observation designed to 
detect individual behavioral changes 
which, if left unattended, could lead to 
acts detrimental to the public health and 
safety. 

These three elements of the 
unescorted access authorization 
program are not separate, stand-alone 
elements. Rather, they are mutually 
reinforcing segments of the overall 
program. The information developed in 
any one of these facets is combined with 
data from the other two to provide the 
best possible evaluation of an 
individual's trustworthiness and 
reliability. Any complete evaluation of 
an individual satisfies all three elements 
of the program by reviewing the relevant 
features of the past, examining the 
current psychological state, and then 
verifying the continued trustworthiness 
and reliability through observation. 
Together, the synergism of these three 
elements provides the strength and 
value of the unescorted access 
authorization program and results in 
increased protection for the public 
health and safety. Additionally, the rule 
provides for grand-fathering of existing 
access authorization, temporary and 
reinstated access authorization, and 
transfer of access authorization. Further 
the rule allows relaxation of access 
requirements with appropriate 
comp~nsatory measures during periods 
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of cold shutdown. The rule also provides 
for a review procedure when denying or 
revoking access authorizatic,m. 

The rule is accompanied by a 
regulatory guide that describes a 
program acceptable to the NRC for 
complying with the requirements of the 
rule. The regulatory guide endorses, 
with specific exceptions, "Industry 
Guidelines for Nuclear Power Plant 
Access Authorization Programs, 
Revision 89--01, August 1989," which is 
provided as an appendix to the 
regulatory guide. Exceptions to the 
Guidelines con'cern the review 
procedure, and grandfathering. 

Licensees will be required to 
incorporate an access authorization 
program into their NRC approved 
Physical Security Plan on the schedule 
provided for by the regulation. 
Appropriate revisions to the Physical 
Security Plan, for example, a 
commitment to follow and implement 
the guidance contained in the regulatory 
guide, will be implemented under the 
provisions of 10 CFR 50.54(p)(2). 

As has already been pointed out, the 
elements of the access authorization 
program have been published for public 
comment twice, once in 1984 in the 
proposed rule, and once in 1988 in the 
Guidelines, Revision 8, which were 
included as an appendix to the NRC 
proposed policy statement. Extensive 
public comments were received on both 
occasions. The attributes of the access 
authorization program being 
promulgated in the final rule and the 
program endorsed by the associated 
regulatory guide are the direct results of 
the extensive public comments on the 
proposed rule and the proposed policy 
statement. It is noted that in requesting 
comment on the proposed policy 
statement the Commission did not 
withdraw the proposed rule, but 
deliberately left it in place as a viable 
option. The complete response to the 
public comments made in 1984 is 
included in NRC Staff paper SECY 8~ 
381 in the Insider Safeguards Rules 
regulatory history which is available to 
the public in the Commission's Public 
DocumenrRoom. 

The proposed rule, published in 1984, 
included the requirement for a separate 
Access Authorization Plan. Because 
licensees' Physical Security Plans 
currently include an access 
authorization program, a requirement for 
a separate plan is now deemed 
unnecessary. The access authorization 
program specified in this rulemaking 
and its associated regulatory guide will 
be implemented as part of the licensees' 
Physical Security Plan. This change, 
which is administrative in nature, will 
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also minimize the impact and costs both 
in funds and manpower to the utilities 
and the NRC in implementing this 
program. 

Comments in response to the 
proposed policy statement published in 
1988 were received on both general 
issues and the access authorization 
program put forward in the Guidelines. 
The public comments concerning the 
rule vs. policy statement option have 
been addressed earlier in the text. 
Because it is the Commission's intention 
to publish a regulatory guide endorsing 
the Guidelines as one means of 
complying with the rule, those 
comments concerning the Guidelines are 
addressed below in this context. The 
public comments made in 1984 which 
are pertinent to the current rule are also 
included. These public comments were 
available to NUMARC, who made 
changes to Revision 8 of the Guidelines 
as a result. The regulatory guide 
endorses, with exceptions, this revision 
which is identified as 89--01, August 
1989. 

The Access Authorization Program 
A discussion of the access 

authorization program which includes 
an evaluation and response to public 
comments follows: 
I. Attributes. 
1.1 Background Investigation. 
l.2 Psychological Assessment. 
l.3 Behavioral Observation. 
II. Exceptions to the NUMARC Guidelines. 
II.1 Review Procedure. 
Il.2 Grandfathering. 
III. Other Provisions. 
lll.1 Evaluation Criteria for Unescorted 

Access. 
IIl.2 Temporary Unescorted Access 

Authorization. 
IIl.3 Transfer and Reinstatement of 

Unescorted Access. 
lll.4 Exemptions. 
III.5 Contractor and Vendor Requirements. 
IIl.6 Audits. 
IIl.7 Access Authorization During Cold 

Shutdown. 
III.a Records and Protection of Information. 
IV. General. 
IV.1 Relationship to Fitness for Duty. 
IV.2 Standardization of Requirements. 
IV.3 Failure to Include the Bargaining Unit. 
IV.4 Responsibility for Revisions to the 

Guidelines. 

I. Attributes 
The unescorted access authorization 

program includes a background 
investigation, psychological assessment, 
and behavioral observation. The 
background investigation and the 
psychological assessment are designed 
to identify past actions or psychological 
characteristics that would call into 
question an individual's trustworthiness 
and reliability to be permitted 

unescorted access within a protected or 
vital area of a nuclear power reactor. 
Behavioral observation is designed to 
detect individual behavior or behavioral 
changes within the context of the job 
environment which if left unattended 
could lead to acts detrimental to the 
public health and safety. 

L1 Background Investigation 
Many comments were made 

concerning the difficulties involved in 
obtaining all the information required 
for the background investigation. The 
commenters believe that specific 
language should be added to the 
Guidelines so that a utility need only 
make a reasonable attempt to address 
the applicant's employment history, 
education history, credit history, 
criminal history, military service, and 
character and reputation. The 
Commission believes that the language 
in the Guidelines is adequate to assure 
that "best efforts" are made in this 
regard. 

(a) Employment History. A number of 
commenters commented that there are 
some instances in which no matter how 
much effort is expended, the information 
needed for the employment history is 
not obtainable because the previous 
employer will not release it, cannot 
release it, is out of business, or did not 
keep records on former employees. 
Particularly with respect to a former 
employee's disciplinary history, 
commenters pointed out that many 
corporations will not or cannot furnish 
reasons for termination or other 
qualitative information to a prospective 
employer, even with written 
authorization of the subject individual to 
do so. In their experience former and 
present employers refuse to divulge this 
type of information because of fear of 
litigation by the applicant. For this 
reason they believe that the Guidelines 
should include a clause relieving the 
licensee of this burden if a good faith 
attempt has been made to obtain the 
data and that the utility be given the 
right to determine whether or not it has 
sufficient information to make a 
reasoned decision to grant access 
authorization. Specific language 
concerning what can be done in this 
case has been added to the Guidelines 
by NUMARC. Moreover, the 
Commission must be satisfied that the 
utility has made a good faith attempt to 
obtain records and has sufficient 
information to make a decision. Specific 
language as to how to document these 
attempts has also been added to the 
Guidelines. 

One commenter stated that the use of 
disciplinary history was questionable at 
best and should be severely restricted. 
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The commenter believed this 
information was very subjective and 
highly dependent on the person using it 
and, as such, served no useful purpose. 
The Commission does not agree and 
believes that this information is a useful 
input to the total process of deciding a 
potential employee's reliability and 
trustworthiness. 

(b) Educational History. Several 
commenters commented that 
verification of educational history 
should not be required on positions that 
do not require education, such as 
unskilled labor. One commenter stated 
education not required for employment 
had no value and therefore, did not need 
to be verified. Another set of 
commenters stated that this section 
should be limited to confirming 
enrollment in degree programs because 
of the unnecessary burden required to 
verify every single course an individual 
might have taken. The Commission 
believes that all claimed education 
during the preceding 5-year period 
should be verified with the objective, in 
this program, of establishing whether 
any significant false statements have 
been made, and the provision has been 
retained in the Guidelines. 

(c) Criminal History. One commenter 
requested that contractors and vendors 
be allowed to use the program for the 
FBI criminal history check specified in 
10 CFR 73.57 on an equal basis with part 
50 licensees. The Commission notes that 
this is not possible because the 
authority for 10 CFR 73.57 is derived 
from Public law 99-399, "The Omnibus 
Diplomatic and Anti-Terriorism Act of 
1986" which limited the program to 
nuclear power reactor licensees. Only 
utility licensees can request criminal 
history checks through the NRC. 

Many commenters noted that because 
individuals with a Q clearance are 
exempt from fingerprinting in 
accordance with 10 CFR 73._57(b)(2), the 
same individuals should be exempt from 
the criminal history check portion of the 
background investigation. The 
Commission notes that individuals with 
a Q or L clearance have been 
fingerprinted and have had a criminal 
history check. NUMARC added the 
language exempting Q cleared 
individuals from the criminal history 
check to the Guidelines although a 
specific exemption is unnecessary 
because the exemption already exists 
under 10 CFR 73.57(b)(2). The Guidelines 
specify that the criminal history record 
check be through the Federal Bureau of 
Investigation in accordance with NRC 
regulations. Comments were received 
identifying that in some cases the 
criminal history records of the State or 
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local authorities were more complete 
and a check of these records should also 
be performed in those cases. The 
comment was made that some licensees 
who were presently checking State and 
local criminal records might choose not 
to make these checks after the rule was 
implemented. The Commission 
considers that criminal history records 
checks through the Federal Bureau of 
Investigation, in the context of the 
complete access authorization program, 
is the best overall approach to check 
criminal history and that it would be 
impractical, through rulemaking, to 
specify case by case variances to this 
approach. Licensees would not be 
precluded from including in their 
program, checks of State and local 
criminal records. 

(d) Military Service. Many 
commenters stated that, because all 
United States military personnel are 
provided with an original DD214 upon 
discharge from the service, this form 
should be sufficient for verification of 
military service. The Commission does 
not agree with the comments that it is 
relatively easy to determine whether 
this form has been altered. Verification 
from the National Personal Record 
Center (NPRC) is appropriate as 
provided for in the Guidelines. Others 
expressed concern that the NPRC would 
be unable to supply necessary 
information concerning military service 

1 within the 180 days allowed for interim 
access. They believe the 180-day 
limitation for this section should be 
removed as it is not crucial since the 
other elements of the program will have 
been met. If the 180 days is not sufficient 
for response, an additional exception 
can be given under conditions provided 
for in the Guidelines. 

The Guidelines discuss confirmation 
of military service specifically with 
regard to service in the United States 
military. This is not to be interpreted as 
meaning that military service for a 
foreign government does not have to be 
verified. A good faith attempt to verify 
any claimed military service for a 
foreign government is part of the 
background investigation. 

(e) Character and Reputation. One 
commenter believed that the phrases 
"susceptibility to coercion," and "any 
other conduct relating to an applicant's 
trustworthiness or reliability to 
discharge job duties within the 
environment of a nuclear power plant," 
in the Guidelines have unlimited 
interpretation, and as such, are not 
useful in evaluating character. The 
Commission does not agree and believes 
these are useful elements in evaluations. 
Another commenter stated that to 

improve the quality and uniformity of 
the controlled substance evaluation, a 
chemical test for illegal drug usage 
should be specified. This is an element 
of the Fitness for Duty rulemaking, not 
the Access Authorization Program. 

(f) Credit Check. Comments were 
made that credit, or lack of credit, 
should not be a factor in granting 
unescorted access. One utility 
commenter believes that this 
requirement is of very little benefit in 
evaluating an individual's reliability and 
trustworthiness. This utility said it 
would find it difficult to disallow 
unescorted access to an individual with 
no criminal history record who was a 
poor credit risk. Further, a comment was 
made that a financial expert would be 
required to determine whether an 
individual was, in fact, in sufficient 
financial difficulty to believe that he or 
she would be subject to coercion. 
Another commenter commented that 
this section did not provide guidance as 
to what credit history information would 
constitute grounds to deny access. In 
addition, other commenters commented 
that criteria to evaluate the information 
received from the credit check would be 
difficult to establish, and the licensee 
would have to be very careful about 
basing decisions affecting employment 
on credit information. They 
recommended that, if a credit check is 
considered necessary at all, it should be 
limited to current credit status. Still 
others pointed out that this section did 
not state what period of time the credit 
check should include, either five years 
or since the eighteenth birthday. The 
Commission concludes that it is 
appropriate to continue to include a 
credit check in the background 
investigation, because the Commission 
believes that a higher degree of 
assurance is obtained that applicants for 
unescorted access to nuclear power 
reactors are reliable, trustworthy and do 
not now have and have not had in the 
recent past any significant financial 
problems which would make them 
susceptible to pressures, blackmail or 
coercion to commit acts that might result 
in radiological sabotage. Therefore, the 
Commission believes that a credit check 
does have value within the total access 
authorization process but that it should 
not, by itself, be used to deny access 
authorization. Limiting the check to the 
current credit status is not considered 
sufficient. Past credit history is also 
considered as yet one more piece of 
useful information in making an 
assessment regarding financial 
problems. If a credit bureau check does 
not reveal the requested information, the 
Guidelines require the additional step of 
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contacting the personal credit references 
listed by the applicant or developed by 
other contacts. 

I.2 Psychological Assessment 

When the proposed rule was 
published in 1984, over 60 letters of 
comment were received on this subject, 
the majority of which came from 
behavioral science firms, individual 
psychologists and psychiatrists, and a 
number from members of the academic 
community. When the proposed policy 
statement was published in 1988, there 
were only six commentors who 
addressed this subject specifically, of 
whom five had credentials in 
psychology. Almost all of these 
commentors supported the use of 
psychological assessment as an 
important screening tool. In 1984, a 
substantial number of comments were 
also received from licensees and 
industry trade groups. The large 
majority of these comments also 
supported psychological assessment. 
However, not all thought it should be 
included as a regulatory requirement. A 
minority of commenters did not support 
the use of psychological assessment as a 
screening tool. Comments received from 
the National Institute of Mental Health 
(NIMH), Department of Health and 
Human Services noted that 
psychological assessment could provide 
some useful information about the 
emotional stability of persons given 
access to a nuclear power plant 
environment but noted this type of 
testing has questionable predictive 
value. The Commission agrees and for 
this specific reason has proposed a three 
component screening program consisting 
of investigation of an individual's past, 
assessment of the individual's current 
psychological state, and behavioral 
observation in the work environment to 
detect changes in the individual's 
behavior. The Commission support for 
the inclusion of psychological 
assessment as a required component of 
the access authorization program takes 
into account the consensus received 
from the professional community and 
the fact that it is a component of the 
access authorization program in both 
ANSI 18.17 and its revision, ANSI 3.3. 

After much deliberation by the 
Commission, the proposed rule, 
published in 1984, included 
psychological assessment. The 
Commission expressed particular 
interest in receiving public response to 
eleven questions concerning this issue 
that were set forth in the supplementary 
information section of the proposed rule. 
A brief summary of public response to 
each question is provided in NRC staff 
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paper SECY 85-381. A detailed analysis 
of public responses received for these 
questions was also prepared and may 
be examined in the Commission's Public 
Document Room. The results of these 
public responses support the 
Commission position concerning the 
inclusion of psychological assessment in 
an access authorization program. 

This rule requires that a psychological 
assessment be conducted according to 
professionally acceptable procedures 
and practices. The NUMARC Guidelines 
do so in that they require a reliable 
written personality test or any other 
professionally accepted clinical 
evaluation procedure with the results of 
the test or procedure being evaluated by 
a qualified, and if applicable, licensed 
psychiatrist or psychologist. 

The proposed policy statement 
generated comments from 5 comrrienters 
with psychological credentials, all of 
whom supported the concept of 
psychological assessment. One of them 
did give examples of what he 
considered to be abuses he had 
observed at specific NRC licensed 
facilities and was concerned that the 
program should be careful to protect the 
rights of the individuals involved. The 
rule does require a review procedure 
and protection of information. 

With regard to the value of 
psychological testing and evaluation, 
these commenters supported the concept 
of generally accepted tests properly 
administered as a tool in the clearance 
process. The Commission agrees that no 
person should normally be denied 
access solely on the basis of a 
psychological test or tests. Any test 
must be regarded as a screening 
instrument with all anomalies being 
resolved according to professionally 
accepted procedures and practices. 

Comments made on both the proposed 
rule and proposed policy statement 
indicated that while the psychological 
test used is required to "* • • have been 
proven to be valid• • *," no written 
tests have been validated for the nuclear 
environment. The Commission agrees, 
and the rule no longer requires a test. 
The Guidelines, however, allow the use 
of tests designed by the licensee to 
assess the applicant's reliability and 
trustworthiness as part of the 
psychological assessment. If the testing 
indicates that further evaluation needs 
to be made, the assessment will be 
complemented by an evaluation by a 
qualified and, if applicable, licensed 
psychologist or psychiatrist. 

One comment on the Guidelines, 
Revision 8, recommended that medical 
personnel be permitted to perform the 
psychological assessment function, 
because some States permit licensed 

medical personnel, other than 
psychologists or psychiatrists, to 
perform psychological assessments. 
However, by far the greatest number of 
comments on this issue indicated that 
the Guidelines should be more 
restrictive, rather than less, in 
determining who should perform 
psychological assessments. They 
supported limiting those qualified to 
evaluate results of psychological 
assessments to board certified 
psychiatrists or psychologists, not 
simply medical personnel or uncertified 
psychologists. Their belief was that the 
view of other psychiatrists and 
psychologists, which is required for 
board certification, would give 
employees more protection against 
faulty psychological assessments. This 
could prevent a potentially unjust loss of 
employment. The Commission agrees 
with the conservative position reflected 
in the Guidelines. The comment from a 
member of Congress also supported the 
continued use of qualified psychologists 
as well as psychiatrists. 

One commenter stated a particular 
psychological test should be specified, 
and it should be the Minnesota 
Multiphasic Personality Inventory 
(MMPI). It is not the intent of the 
Commission to recommend a particular 
test. Another commenter said that a 
preferred screening program should use 
a variety of tests, each of which should 
meet American Psychological 
Association standards or their 
equivalent. The same commenter who 
recommended a variety of tests 
cautioned the industry to note that 
reliability and trustworthiness are 
difficult traits to assess and are not 
readily measured by any single test or 
evaluative tool. It is up to the utilities 
who use psychological testing to assure 
that any test or tests used are 
appropriate in accordance with the 
Guidelines. 

The psychologists who commented 
believed that a proper screening 
program should include a clinical 
interview for each person screened, but 
agreed that interviewing by exception 
may represent a reasonable compromise 
between thoroughness and cost. The 
Commission agrees and this is the 
approach taken in the Guidelines. 

One psychologist commented that it is 
important to ensure that a utility 
company is not deprived of highly 
competent personnel who, in fact, are 
emotionally stable. In his opinion, the 
MMPI and a one hour interview did not 
constitute a tho.rough psychological 
assessment. He believes a 
noncertification decision must be 
viewed as a tentative one that should be 
reviewed by another qualified 
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psychologist or psychiatrist, not by 
management. It is the practice of the 
utilities to have a second professional 
opinion, but the Commission believes 
that the final decision should be made 
by management. 

One commenter proposed that several 
levels of access authorization should be 
specified based on job category or that a 
reevaluation of access authorization 
was necessary when an employee 
receives a substantial promotion. The 
commenter thought it unrealistic to 
believe that the same emotional stability 
criteria could be used in evaluating all 
employees at all levels of employment. 
The Commission believes that while this 
may be a valid point, it is impracticable 
to require several levels of psychological 
testing. The Commission believes that 
the behavioral observation program 
sufficiently provides ongoing assurance 
of stability after promotion. 

Several commenters pointed out that 
after beginning the initial screening 
evaluation of an individual the utility 
may terminate the process. Clarification 
in the language of the Guidelines 
concerning this was requested. 
NUMARC has provided clarification in 
the current revision of the Guidelines, 
Revision 89-01, August 1989. 

1.3 Behavioral Observation 

Many commenters endorsed the 
principal of a behavioral observation 
program which in the Guidelines is 
referred to as a "continual behavioral 
observation program." Only one 
commenter strongly objected to the 
behavioral observation program stating 
that it could easily be subject to abuse, 
making amateur psychologists out of 
supervisors or others with no 
background or training in psychology. 
Several comments indicated that only 
supervisors should be the observers and 
that they need to be provided with 
proper training, including refresher 
training, in order to be effective. While 
the Commission agrees that supervisors 
are not psychologists, the behavioral 
observation program is necessary. The 
Commission believes that with training, 
as provided for by the Guidelines, 
supervisors can be good observers. 
Furthermore, the final decision 
concerning access authorization will be 
made not by the supervisor but by 
higher level management in conjunction 
with a qualified psychologist or 
psychiatrist if a new psychological 
assessment is made. 

Other commenters expressed the 
opinion that the behavioral observation 
program would not be useful for 
temporary employees as there is not 
enough continuity to provide meaningful 
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observation. These commenters wanted 
the policy to clearly permit the utility to 
use a contractor's or vendor's 
behavioral observation program. The 
Commission believes that the behavioral 
observation program is useful in 
detecting long term patterns and 
impairments, as well as in evaluating 
recent behavior changes, and therefore, 
it is useful. The Commission believes 
that the details of how this program is 
implemented can be left to the 
discretion of the utility whose 
responsibility it is to determine whether 
to grant the unescorted access. 

Finally, one commenter commented 
that the requirements that the person 
having unescorted access authorization 
must be notified of his/her 
responsibility to report any arrest that 
may impact upon his/her 
trustworthiness may not be legal. In 

· addition, the commenter commented 
that, as worded, this section also implies 
that the individual has the responsibility 
of determining whether the arrest 
impacts upon his/her own 
trustworthiness. The Commission notes, 
however, that, as a condition of 
employment, requiring reporting of 
arrests is not unusual, and this 
requirement is retained in the program. 
After the arrest is reported, it will be 
evaluated as to how it will affect the 
individual's continued access 
authorization. 

n. Exceptions to the NUMARC 
Guidelines 

The rule explicitly differs from the 
Guidelines in two areas: The review 
procedure, and the,grandfathering of 
existing access authorizations. In these 
instances the rule overrides the 
provisions of the Guidelines as 
recognized in the regulatory guide. 

/1.1 Review Procedure 

In the comments on the proposed 
policy statement, concern was 
expressed that the review procedure 
required by the Guidelines did not 
sufficiently protect the worker's 
interests. The review (appeal) procedure 
included in the proposed rule was 
preferred. The language of the 
Guidelines in Revision 8, which was 
published with the proposed policy 
statement, provided for a minimal 
review procedure or any "alternative 
process which is independent and 
impartial." It should be noted that the 
Commission never intended that any 
review procedure that already exists in 
a bargaining agreement be abandoned. 
The current version of the Guidelines, 
Revision 89-01, August 1989, does clarify 
this. 

However, the Commission has 
decided to retain the requirement for the 
review procedure in the rule itself. The 
review procedure in the Guidelines 
extends only to "permanent employees 
of the utility." The rule requires 
licensees to provide, at the request of 
the affected employee, a procedure for 
the review of a denial or revocation of 
access authorization which adversely 
affects employment of a permanent, as 
well as temporary, employee of the 
licensee, contractor, or vendor. The 
procedure must provide the individual 
information on the grounds for the 
denial or revocation and an opportunity 
for an objective review of the 
information in which the denial or 
revocation was based. However, 
unescorted access may not be granted 
during the review process. 

A similar review procedure that was 
included in the proposed rule elicited 
several strong comments from electrical 
generating utilities with nuclear power 
reactors. The comments were uniformly 
negative, and made three main points: 
(1) The Commission has no authority to 
promulgate a review requirement in 
conjunction with the access 
authorization rule, (2) the review 
requirement is not necessary because 
aggrieved employees have other 
recourse under existing law, and {3} the 
review procedure intrudes upon 
licensee's management prerogatives. 
Most of the utilities simply stated their 
objections without elaboration. Edison 
Electric Institute, on the other hand, 
submitted an extensive brief in support 
of the utilities' position. 

The Edison Electric Institute brief 
relied principally upon Jackson v. 
Metropolitan Edison Company, 419 
U.S.C. 345 (1974), for the proposition that 
the Commission has no authority to 
require a review procedure. In that case, 
the Court established the principle that 
there had to be a sufficiently close 
nexus between the state and the action 
of the regulated utility before the latter 
could fairly be viewed as state action 
requiring due process protection. Of 
considerable importance is whether the 
government put "its own weight on the 
side of the proposed practice by 
ordering it." Id. at 357. The industry 
argues, "At bottom, there is no state 
action involved because the government 
does not compel action against any 
employee; it only compels the employer 
to establish a framework for making its 
own assessments about its employees." 

The Commission need not resolve 
whether, under this access authorization 
program, licensee decisions on access 
would be regarded as governmental 
action requiring due process protection, 
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. because the Commission does not base 
the requirement for review procedures 
on a need to comply with constitutional 
due process requirements. Rather, the 
Commission sees the review procedures 
required by the rule as necessary to 
assure effective access monitoring by 
licensees. Therefore, the Commission 
has authority to impose these 
procedures because they will further the 
safety interests addressed by the access 
rule. 

The effectiveness of the program will 
depend on the accuracy of the 
information that forms the basis for 
access authorization decisions and on 
the perception of the licensee's 
employees that the program is a fair one 
worthy of their cooperation. The review 
procedures mandated by the rule are 
responsive to both these concerns. They 
provide a necessary additional 

. assurance that where access is denied 
there is a sound basis for the decision 
and that mistaken access denials, which 
could undermine the quality of a 
licensee's work force and thereby 
counter the interests of safety, will not 
stand uncorrected. Furthermore, the use 
of even-handed fact-finding procedures, 
irrespective of due process clause 
considerations, should assure both the 
appearance and substance of fairness, 
which the Commission believes are 
necessary for an effective program. 

In the Commission's view, it is not 
sufficient reason to dispense with the 
review procedures simply because there 
are other remedies that are available to 
the aggrieved person. Although in theory 
an aggrieved individual could 
commence an action in a State or a 
Federal court, such litigation could be 
costly and time-consuming for the 
average employee. In addition, the 
Commission has not seen evidence that 
union collective bargaining agreements 
(where they exist) would automatically 
include denial or revocation of access 
authorization as a grievable action. In 
any case, the latter would not be 
available in nonunion plants. Further, if 
procedures under collective bargaining 
agreements are readily available for this 
purpose in the absence of a required 
review procedure, as the Edison Electric 
Institute argues, there is no basis for 
objection to the review portion of the 
rule in unionized plants, since the rule 
would allow the use of a grievance 
procedure for review of denials or 
revocations of access authorizations. 

Several other comments on the 
portion of the rule requiring a review 
procedure did not address basic 
questions of authority and necessity but 
rather the form of the rule itself. The 



PART 73 STATEMENTS OF CONSIDERATION 

comments and the response thereto 
follows. 

A third party (i.e., an independent 
a~judicator) should not be deciding 
disputes over access authorization. An 
independent adjudicator could allow 
access to the plant to a person whom 
the utility management believes may 
present a serious threat to plant 
security. The Commission notes that the 
required review procedure applies only 
to employees denied access 
authorization on the basis of the 
program elements in the rule itself. The 
rule does not preclude utility 
management from denying access to an 
employee for reasons not subsumed 
under the mandated program. In 
addition, if the evidence indicates a 
proper application of relevant criteria in 
excluding an employee, the review 
procedure, if utilized, should result in a 
decision vindicating the management 
action. 

A nonunion utility expressed a 
concern that the review procedure may 
inject an adversarial note into an 
employment relationship based on 
mutually shared assumptions of trust 
between managers and employees. 
Another nonunion utility mentioned that 
for decades it has had an impartial and 
objective company procedure that has 
acceptance of management and 
employees. Such company procedures 
are acceptable under the rule, provided 
the minimum requirements of fairness 
are met. These minimum requirements 
include adequate notice, a fair hearing, 
and an impartial decisionmaker. The 
latter can be a trusted employee, a 
member of the management team, or an 
outsider. The critical element is that the 
decisionmaker's own status within the 
company not be affected by his or her 
decisions, whether rendered for or 
against the company. 

One commenter was concerned that 
application of the procedure to a denial 
of access authorization meant that it 
applied to persons not yet employees. 
The review procedure applies to both 
denial and revocation, but only in 
reference to employees. The access 
authorization rule is not written as a 
preemployment screening device. It 
applies to persons who are employees of 
the licensee ( or its contractors or 
vendors). Although the utility may make 
eligiblity for unescorted access to plant 
vital equipment and protected and vital 
areas a precondition of employment, 
under the rule the actual grant of access 
authorization or its denial comes after 
the employment relationship has been 
established, not before. 

IL2 Grandfathering. 

The ~ui~~lines allo~ grandfathering 
of any mdividual holdmg a valid access 
authorization either on the date of the 
implementation of the rule or anytime 
during the previous 365 days. This 
would allow for the possibility of 
grandfathering without either a 
complete screening or a sufficient 
meaningful period of behavioral 
observation. To eliminate this 
possibility the rule provides that only 
those individuals may be grandfathered 
who have had an uninterrupted access 
authorization for at least 180 days on the 
date the final rule is published in the 
Federal Register. 

One commenter commented that 
employees who had nuclear and fossil 
fuel generating station experience, 
worked for the same company, and were 
members of the same union, able to 
work in either a fossil fuel or a nuclear 
plant should not be subjected to update 
requirements by the behavioral 
observation program. The Commission 
disagrees, and notes there are higher 
standards for nuclear power plant 
operations than there are for nonnuclear 
power operations. A behavioral 
observation program is necessary for 
employees to retain their access 
authorization. 

Another commenter wanted 
clarification of whether a contractor or 
vendor employee's unescorted access at 
one utility on the date of implementation 
of the access authorization program at 
that utility could be grandfathered to 
another utility. Grandfathering is not 
transferable. The rule provides for 
grandfathering only at the utility where 
an individual has been working for the 
180 days prior to the rules publication in 
the Federal Register. 

DI. Other Provisions 

l/L1 Evaluation Criteria for 
Unescorted Access 

Comments were made that the criteria 
are inadequate. Concern was expressed 
that, without specific criteria, 
noncertification policies are likely to 
emerge from trial and error which will 
be unfair, inconsistent, and difficult to 
validate, and that utility companies 
probably will experience greater 
vulnerability to litigation. The 
Commission believes that the evaluation 
criteria given in the Guidelines, Revision 
8!Hl1, August 1989, as endorsed by the 
regulatory guide are specific enough for 
the utility to apply fairly and 
consistently. 
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IIL2 Temporary Unescorted Access 
Authorization · 

This rule contains a provision for a 
temporary unescorted acce·ss program. 
This satisfies the concerns of many 
commenters who wanted to ensure that 
temporary unescorted access 
authorization capability remains a valid 
element in security plans in accordance 
with the NRC's Generic Letter 87-10. 

The temporary unescorted access 
authorization for both permanent or 
temporary employees may be used 
when there is a good reason for 
expediting employees' unescorted 
access. authorization. The rule requires 
!hat this temporary authorization, which 
1s ~o~d for a n_iaximum of 180 days, 
s.atisfies certam conditions, i.e., the 
licensee shall have verified the person's 
~denti~y, i1:1itia~ed the background 
mveshgahon (mcluding submittal of 
fingerprints to the FBI through the NRC) 
completed an employment check for the' 
past year, obtained the recommendation 
of a developed character reference, 
conducted a credit check, and 
completed the psychological 
assessment. A licensee should grant an 
emplo~ee ?nlY one temporary access 
authonzabon for 180 uninterrupted days. 
Any longer access authorization is not 
"temporary." Using this provision to 
allow back-to-back temporary access 
authorizations for an employee by the 
same licensee to circumvent the normal 
requirements for unescorted access 
would be a misuse of this provision. 

Many commenters commented that 
the credit check should not be included 
as a requirement for granting temporary 
access authorization because it 
lengthens the time required to complete 
screening for temporary access while 
typically yielding very little useful 
information. One commenter stated that 
psychological assessments as well as 
credit checks are not necessary for 
temporary access authorization and 
considered the cost to implement these 
elements to be excessive. The 
Commission believes that the credit 
check and psychological assessments 
are necessary and must be completed 
before temporary access is granted. 

ll/.3 Transfer and Reinstatement of 
Unescorted Access 

Comments on contractor and vendor 
programs also concerned the 
transferability of access authorization 
The majo~t¥ supported retaining . 
tr_ansferabihty; however, one commenter 
disagreed .. ~e Commission is retaining 
transferab1hty because if an individual's 
access authorization is done properly, 
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there is no need for or advantage in 
repeating the process. 

One commenter stated that because 
the psychological assessment, as well as 
background investigations, established 
only initial reliabilty of an employee and 
it was the purpose of the behavioral 
observation program to establish the 
continuing reliability of that person, a 
365 day break in behavioral observation 
could significantly compromise public 
health and safety. The commenter 
believes that psychological retesting 
should be required upon a break in 
continual behavioral observation. 
Another commenter suggested that there 
should be some information to indicate 
that the person was not, during his or 
her absence, either in jail or in a 
psychiatric ward. The Commission 
believes that this is a valid point but 
that requiring a complete psychological 
assessment and background 
investigation after every break in the 
behavioral observation program is not 
feasible and there is information 
available to licensees from other 
sources. For example, if the access 
authorization is lost because of a leave 
of absence, it was reasonable to assume 
that the reason for the leave of absence 
is known to the licensee, and that a 
licensee has some indication of the 
activities of the employee during this 
period. Prior to reinstatement of the 
access authorization, it is expected that 
licensees will ascertain that these 
activities would not affect the 
employee's trustworthiness and 
reliability. 

Two commenters strongly endorsed 
the Guidelines provision which allows 
transfer or reinstatment of unescorted 
access if this access was favorably 
terminated within 365 days. Some time 
period to allow for transfer and 
reinstatement needs to be specified, and 
one year is considered reasonable. 

lll.4 Exemptions 
Several comments were received 

regarding the stipulation in the proposed 
rule that licensees are to grant 
unescorted access authorization to 
employees of the NRC who had been 
designated to meet the intent of the 
requirements of § 73.56. Although some 
elements associated with the L and Q, 
as well as the R and U, clearance 
programs of the Commission are not 
identical to elements in the access 
authorization program, the Commission 
does not believe that any change to the 
proposed rule is needed as to the 
treatment of NRC personnel. In 
exercising its prerogative to certify that 
these persons have met the intent of the 
requirements of the proposed rule, the 
Commission has given due 

consideration to the fact that persons 
who have been designated by NRC are 
subjected to government-administered 
background investigation programs that 
go beyond the investigations required of 
licensees. These persons are also 
subject to periodic reinvestigations. 
Because these government administered 
programs are deemed the equivalent of 
the program required by this rulemaking, 
a specific exemption for persons 
designated by the NRC is included. 

The Department of Nuclear Safety of 
the State-of Illinois requested that 
appropriate State employees and 
contractors also be exempt from a 
licensee's program. It is not the intent of 
the 'Commission to exempt anyone from 
an access authorization program other 
than persons designated by the NRC. 
The Commission believes that the issue 
of whether a state's access authorization 
program is acceptable to a licensee as 
meeting the intent of the licensee's 
program is an issue to be resolved by 
the licensee and state officials. 

IIL5 Contractor and Vendor 
Requirements 

One commenter wanted the policy to 
clearly permit the utility to adopt all, or 
any part of, a contractor's screening or 
behavioral observation program. In 
instances where Guidelines were not 
met by the contractor's program, the 
utility would have responsibility for 
supplementing it with the utility's own 
program. The Commission agrees that if 
the components of a contractor's or 
vendor's program meet the requirements 
of a licensee's access authorization 
program, those components may be 
accepted at the licensee's discretion. 
One commenter stated that unions 
needed the right to request records to 
facilitate audits. The Commission notes 
that the unions do not have the status of 
independent auditors in order to audit 
contractor programs. Unions are not 
impartial with regard to issues between 
representated employees and 
management. However, the Commission 
has no objection to a union reviewing an 
independently performed audit. The 
Commission considers that this is a 
matter that can be negotiated between 
the unions and utilities during the 
bargaining process. 

Contractors or vendors who have 
their own programs based on the 
regulatory guide may find an employee 
does not meet the requirements for 
unescorted access authorization. 
Effectively, the contractor or vendor can 
deny their own employee access to the 
plant. However, it should be noted that 
the ultimate responsibility of denying or 
granting access authorization to an 
individual resides with the licensee. 
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Ill.6 Audits 

There were a number of commenters 
who thought that the audit cycle for both 
utility audits and contractors and 
vendor audits should be three years. 
This cycle would be equivalent to that 
required for quality assurance programs 
specified in Regulatory Guide 1.144. The 
Commission believes that the 
comparison is invalid, and that each 
program's auditing frequency must be 
judged on its own merits. Concerns were 
expressed by commenters regarding 
what constituted an independent 
evaluation. One commenter pointed out 
that there is no procedure given by 
which the NRC, the agency responsible 
to the government and the public for 
ensuring safe and secure operation of 
power plants, is required to be informed 
or to ensure that corrective action is 
taken if defects are noted by the 
"independent" evaluation. This 
commenter stated that the policy should 
(1) specify NRC monitoring and control, 
(2) specify criteria for the independence 
of auditors, and (3) specify that the 
NRC's overview of the auditor's 
evaluation be exercised at least once 
per twelve month period. Other 
commenters requested clarification of 
what constituted an independent 
evaluation, i.e., someone outside the 
utility or the utility's own quality 
assurance department. One commenter 
specifically questioned whether the 
independent evaluation could be 
satisfied by a utility's own quality 
assurance program, so long as it 
functions independently of the group 
responsible for the access authorization 
program. One commenter said that using 
the utility's quality assurance program 
would be reasonable because 
independent evaluation by an outside 
organization was an unnec;essary 
burden. Another stated that an 
independent evaluation was an 
unnecessary expenditure of resources, 
and independent evaluation of the 
program should properly be provided by 
and "in fact" would best be provided by 
the NRC's normal inspection programs. 
Further, this commenter believed that 
delegation of responsibility for assuring 
and verifying compliance by a third 
party other than the NRC is 
inappropriate, and perhaps risky. The 
Commission believes that an 
independent evaluation is a reasonable 
requirement which could be met by a 
utility's quality assurance if the persons 
conducting the evaluation are qualified 
and functionally independent of those 
responsible for implementing the Access 
Authorization Program. What 
constitutes the criteria for an audit need 
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not be specified in the rule. Since the 
rule sets requirements on the licensee, 
not on NRC, specifying NRC overview is 
not necessary. 

Several commenters wanted 
clarification as to the conditions under 
which access authorizations and audits 
could be shared. Further clarification 
was requested as to whether utilities 
were required to separately review the 
actual screening information, or if they 
could rely on the audit process and 
assurance of the contractor's or vendor's 
program. Licensees may rely on the 
contractor or vendor if they choose. 
However, each licensee is ultimately 
responsible to the NRC for the audits by 
any other utility or any contractor 
programs that they accept. Further 
clarification was requested as to 
whether audits of contractor and vendor 
access authorization programs should be 
conducted for contractors or vendors 
who are not active within the annual 
audit period. If a contractor is not active 
during the audit period, the contractor or 
vendor does not need to be audited. 

One commenter expressed concern 
that the audit criteria required only that 
certain procedures be performed, not 
that they be performed well. Specifying 
that audits be done well is redundant. 
Properly performed audits will be 
assured by the performance objectives. 

Many commenters pointed out the 
need to have Attachment A of the 
Guidelines conform to 10 CFR 73.57 
which does not permit contractors and 
vendors to request criminal checks from 
the FBI through the NRC. Because only 
utility licensees can request criminal 
history checks, this is a necessary 
change which has been made in the 
Guidelines, Revision 89--01, August 1989. 

//L7 Access Authorization During Cold 
Shutdown 

The Guidelines provide for relaxation 
of the unescorted access authorization 
requirements during times such as 
refueling or maintenance outages. The 
rationale for allowing access 
requirements to be relaxed is that there 
is little if any risk of sabotage when the 
facility is in cold shutdown and 
appropriate security for fuel is 
maintained. The Guidelines 
requirements for "thorough visual 
inspection" prior to start-up and 
"appropriate procedures" to assure 
proper functioning of systems are 
intended to provide assurance that the 
functional capability of vital equipment 
was not impaired during the period. 
Comments were made that the potential 
for compromised trustworthiness, 
reliability, and emotional stability exists 
as much or more during cold shutdown 
as during a fully operational state. The 

Commission agrees with these 
comments and, therefore, includes 
specific provisions for cold shutdown in 
the rule. The Commission further notes 
that 10 CFR part 73.57[b)[2)(iv), which 
waives Criminal History Checks during 
cold shutdown, is not in accord with this 
conclusion. Therefore, based upon the 
public comments and fact that the 
Commission is now promulgating a 
comprehensive access authorization rule 
which includes specific provisions for 
cold shutdown, the Commission is 
deleting 10 CFR part 73.57[b)[2)[iv). The 
Commission is taking this action to be 
sure that the regulations for Criminal 
History Checks in 10 CFR part 73.57 are 
consistent with the specific provisions 
for cold shutdown in the new rule. 

The Guidelines do not provide 
definitive guidance on specific actions 
required to insure proper functioning of 
such equipment in the protected and 
vital areas for which the access 
authorization requirement has been 
relaxed. The Commission believes that 
it is not practical to provide generically 
more definitive guidance than that of the 
Guidelines. Rather, the determination as 
to what measures are needed to ensure 
that the functional capability of vital 
equipment has not been impaired by 
relaxation of the access authorization 
requirement is specific to the particular 
plant and the vital equipment affected. 
These measures ( e.g., functional testing 
of security and reactor systems and 
components, security searches, 
enhanced access controls into areas 
retained as vital, establishment of 
alternative access requirements) would 
likely be extensive and could vary 
dramatically depending on a number of 
factors including number of workers 
involved, extent of devitalization, and 
length and nature of the plant outage. 
The licensee would also be expected to 
demonstrate that adequate measures 
will continue to be in place to protect 
new and spent fuel that is onsite. 
Nonetheless, the Commission believes it 
is possible to evaluate the adequacy of a 
licensee's site-specific compensatory 
measures. Therefore, the provision 
included in the rule allows conditional 
relaxation of unescorted access during 
could shutdown on a case-by-case basis. 
The provision requires the licensee who 
chooses to implement such relaxation to 
develop and incorporate into their 
Physical Security Plans such 
compensatory measures. 

It is the Commission's view that there 
may be special circumstances where the 
use of relaxed access requirements and 
compensatory measures will be a 
preferable approach. Under most 
circumstances, the existing options of 
the access authorization program 
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provide sufficient flexibility for site 
access. The Commission expects that 
the option to relax access requirements 
during cold shutdown will only be 
exercised during major outages where 
there is substantial work requiring 
extensive use of temporary workers. 
Under these circumstances the licensee 
would likely have to do extensive 
functional testing of equipment 
following the outage for both 
operational and security purposes. 

//1.8 Records and Protection of 
Information 

Clarification as to how long records 
need to be retained was requested. The 
Commission is requiring a record 
retention period of 5 years beyond 
termination of employment or denial of 
access. 

One commenter pointed out that the 
documentation of the criminal history 
check is maintained by the licensee and 
that this should be specifically stated in 
the Guidelines. The Commission notes 
this is already stated in 10 CFR 73.57, 
and it has been added to the Guidelines. 

Concerns about protection of 
information required by this program 
were expressed, even though it was 
addressed in the Guidelines. Protection 
of information is explicitly required by 
the rule and the situations under which 
information can be released are 
specified. 

IV. General 

IV.1 Relationship to Fitness for Duty 

The labor union commenters 
expressed concerns about the random 
drug testing program. These comments 
supported the behavioral observation 
program because it included observation 
for substance abuse and, implicitly, drug 
testing for cause as opposed to random 
drug testing which the union did not 
support. The Commission notes drug 
testing is not part of the access 
authorization rule. The requirements for 
drug testing are contained in 10 CFR 
Part 26, Fitness for Duty Programs. The 
common element in the two programs is 
the behavioral observation program. 
There are no conflicting requirements. 

IV.2 Standardization of Requirements 

The commenters stressed the 
importance of standards being 
consistent throughout the industry. One 
contractor stated that meeting the 
standards in the Guidelines should be 
sufficient for unescorted access to any 
utility. The Commission intends to 
establish minimum criteria for a 
licensee's program for allowing 
unescorted access to a nuclear power 
plant in the rule and to endorse the 
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NUMARC Guidelines (with exceptions 
as noted in the regulatory guide) as an 
acceptable means of implementing the 
rule. The ultimate responsibility for 
granting unescorted access rests with 
the licensee, provided the Commission's 
requirements are met. 

IV.3 Failure to Include the Bargaining 
Unit 

The labor unions who commented 
expressed concern that the Guidelines 
were developed without input from the 
bargaining unit or any worker 
representatives. The unions believed 
that issues involved in granting access 
authorization were conditions of 
employment and as such should be 
subject to the collective bargaining 
process. Having the policy statement 
published in proposed form allowed 
them and other interested parties to 
comment and make their opinions 
known. It is not the intent of the 
Commission to exclude from 
consideration or to require 
consideration of access authorization 
issues in the collective bargaining 
process as long as the resolution of 
these issues is within the limits set by 
this rulemaking. 

IV.4 Responsibility for Revisions to 
the Guidelines 

Many commenters made the point that 
the Guidelines are NUMARC's and the 
responsibility for revision remains with 
NUMARC. This is true. The regulatory 
guide will endorse only a specific 
version of the Guidelines, namely 
Revision 89-01, August 1989. Any 
changes NUMARC might subsequently 
make in the Guidelines would not be a 
part of the regulatory guide. This would 
not, however, preclude future changes to 
the regulatory guide or the licensees' 
commitment to such changes if they do 
not decrease the effectiveness of the 
physical security plan under the 
provisions of 10 CFR 50.54(p ). 

Environmental Impact: Categorical 
Exclusion 

The NRC has determined that this rule 
is the type of action described in 
categorical exclusion 10 CFR 51.22(c)(3). 
Therefore, neither an environmental 
impact statement nor an environmental 
assessment has been prepared for this 
final rule. 

Paperwork Reduction Act Statement 

This final rule amends information 
collection requirements that are subject 
to the Paperwork Reduction Act of 1980 
(44 U.S.C. 3501 et seq.). These 
requirements will become effective only 
after they have been approved by the 
Office of Management and Budget. 
Notification of 0MB approval will be 
published in the Federal Register. 

Because all licensees presently have 
an access authorization program in their 

Physical Security Plans, the actual 
public reporting burden for this 
collection of information is estimated to 
average a one time burden of 404 hours 
per response the first year and an 
annual incremental burden of 161 hours 
per response, including the time for 
reviewing instructions, searching 
existing data sources, gathering and 
maintaining the data needed, and 
completing and reviewing the collection 
of information. Send comments 
regarding this burden estimate or any 
other aspect of this collection of 
information, including suggestions for 
reducing this burden, to the Information 
and Records Management Branch 
(MNBB-7714), U.S. Nuclear Regulatory 
Commission, Washington, DC 20555; 
and to the Desk Officer, Office of 
Information and Regulatory Affairs, 
NEOB-3019, (3150-0002), Office of 
Management and Budget, Washington, 
DC20503. 

Regulatory Analysis 

The Commission has prepared a 
regulatory analysis on this final 
regulation. The analysis examines the 
costs and benefits of the alternatives 
corisidered by the Commission. The 
analysis is available for inspection in 
the NRC Public Document Room, 2120 L 
St. NW. (Lower Level), Washington, DC 
20037. Single copies of the analysis may 
be obtained from Dr. Sandra Frattali, 
U.S. Nuclear Regulatory Commission, 
Washington, DC 20555, (301) 492-3773. 

Regulatory Flexibility Act Certification 

In accordance with the Regulatory 
Flexibility Act of 1980, 5 U.S.C. 605(b ), 
the Commission hereby certifies that 
this rule will not have a significant 
economic impact on a substantial 
number of small entities. This new 10 
CFR part 73.56 applies to owners and 
operators of civilian nuclear power 
reactors and their contractors and 
vendors. The companies that own power 
reactor facilities do not fall within the 
scope of "small entities" set forth in the 
Regulatory Flexibility Act or the small 
business size standards set out in 
regulations issued by the Small Business 
Administration in 13 CFR part 121. Any 
costs to the minor number of small 
entities affected, i.e., contractors and 
vendors, will apply only to those 
employees working at the nuclear power 
reactors, and presumably would be 
reimbursed through the contract. 

Backfit Analysis 

As required by 10 CFR 50.109, the 
Commission has completed a backfit 
analysis for the final rule. Based on the 
analysis, the Commission recognizes 
that it cannot quantify the reduction in 
risk and accompanying increase in 
safety that would result from 
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compliance with the requirements of this 
rule. However, to the extent that the 
access authorization program provided 
for in the rule results in a more effective 
and thorough screening of persons 
having unescorted access·to nuclear 
power plants, it will reduce the 
likelihood of internal acts leading to 
radiological sabotage and, in any case, 
will provide increased assurance of 
trustworthiness and reliability of such 
individuals. The present rulemaking and 
associated regulatory guide will 
specifically provide increased assurance 
·that individuals granted unescorted 
access to protected and vital areas are 
trustworthy and reliable and do not 
pose a threat to commit radiological 
sabotage by: 

1. Establishing minimum requirements 
for access authorization programs in an 
enforceable manner. 

2. Ensuring that licensees not 
committed to minimum requirements 
improve their programs. 

3. Providing assurance that those 
portions of voluntary and improved 
programs developed and implemented in 
anticipation of regulatory actions which 
are consistent with the rule are not 
degraded for the lifetime of the plant. 

These programs have been 
demonstrated to be cost effective in that 
many licensees have voluntarily 
adopted them. Therefore, on balance, 
the Commission has concluded that the 
rule will provide a substantial increase 
in protection to the public health and 
safety by reducing the risk of 
radiological sabotage that could be 
caused by an unreliable or 
untrustworthy insider at a cost that is 
justified by enhanced protection. 

The backfit analysis on which this 
determination is based is available for 
inspection and copying for a fee at the 
NRC Public Document Room, 2120 L 
Street NW. (Lower Level), Washington, 
DC 20037. Single copies of the analysis 
may be obtained from Dr. Sandra 
Frattali, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555, 
(301) 492-3773. 

List of Subjects in 10 CFR Part 73 

Criminal Penalty, Hazardous 
materials-transportation, Incorporation 
[by reference, Nuclear materials, Nuclear 
power plants and reactors, Reporting 
'and record.keeping requirements, 
Security measures. 

For the reasons set out in the 
preamble and under the authority of the 
Atomic Energy Act of 1954, as amended, 
the Energy Reorganization Act of 1974, 
as amended, and 5 U.S.C. 552 and 553, 
the NRC is adopting the following 
amendments to 10 CFR part 73. 
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56 FR 19253 
Published 4/26/91 
Effective 4/26/91. 

Change in Commercial Telephone 
Number for Region V 

See Part 20 Statements of Consideration 

56 FR24239 
Published 5/29/91. 

10 CFR Part 73 

RIN 3150-AA90 

Access Authorization Program for 
Nuclear Power Plants 

Correction 
In rule document 91-9479 beginning on 

page 18997 in the issue of Thursday, 
April 25, 1991, make the following 
correction: · 

§ 73.58 [Corrected] 
On page 19007, in the first column, in 

§ 73.56(a)(2), in the seventh line, 
"which" should read "whichever". 

56 FR 41448 
Published 8/21/91 
Effective 9/2/91 

Change in Commercial Telephone 
Number for Region V 

See Part 20 Statements of 
Consideration 

56 FR 47671 
Published 9/20/91 
Effective 7/1/91 

See 56 FR 18997 published 4/25/91 
Information collection requirements 
effective 7 /1 /91 

10 CFR Part 73 

RIN 31SO-AA90 

Access Authorization Program for 
Nuclear Power Plants 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule: Confirmation of 
effective date for information collection 
requirements. 

·SUMMARY: In a final rule published in 
the Federal Register on April 25, 1991 (58 
FR 16991), the Nuclear Regulatory 
Commission amended 10 CFR part 73 to 
require an access authorization program 
for granting unescorted access to 
individuals at nuclear power plants. The 
Office of Management and Budget 
approved the information collection 
requirements contained in this final rule 
on July 1, 1991. 

EFFECTIVE DATE: The Information 
collection requirements contaiDed In 
§§ 73.56[a) (1), (2), and (3}, (b} (1) and 
(2), [c), [d), {e), [f) (1) and (2); lg) (1) and 

. (2.J and (b}(l) are effective on July 1, 
1991. 
FOR FURTHER INFORMATION CONTACT: 
Dr. Sandra D. Frattali, Division of 
Regulatory Applications, Office of 
Nuclear Regulatory Research, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555, telephone (301) 
492-3773, or Brenda Jo Shelton, Office of 
Information Resources Management, 
U.S. Nuclear Regulatory Commission, 
Washington, DC 20555, telephone (301) 
492-8132. 
SUPPLEMENTARY INFORMATION: The 
effective date for 10 CFR 73.56, 
Personnel access authorization 
requirements for. nuclear power plants, 
was May 28, 1981, except for the 
additional information collection 
requirements contained in §§ 73.56[a) 
(1), (2.), and (3], (b) (1) and _(2.J, (c), [d), 
(e), [f) (1) end (2), [g) (1) and (2) wid 
[h)(l), which, es en additional 
information collection burden, were 
subject to approval by the Office of 
Management and Budget. The 
information collection requirements 
contained in these paragraphs were 
approved and became effective on July 
1, 1991, under 0MB clearance number 
315D-0002. 

Dated at Rockville, Maryland. this 13th day 
of September, 1991. 

For the Nuclear Regulatory Commission. 
Samuel J. Chilk, 
Secretary of the Commission. 

57 FR 7645 
Published 3/4/92 
Effective 4/3/92 

10 CFR Part 73 

RIN 31SO-AE19 

Fingerprint Cards: Resubmlttal 
Procedure Change 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission (NRC) is amending its 
regulations to reflect an administrative 
chdnge pertaining to the resubmittal. of 
rejected fmgerprint cards associated 
with granting access to Safeguards 
Information' ~r for.granting. unescorted 
access 'to ari'operating nuclear power 
plant,as required by Public Law 93-399. 
This amendment is necessary to . 
conform to new procedures adopted by 
the Federal Bureau of Investigation 
(FBI,). 
EFFECTIVE DATE: April 3, 1992. 
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FOR FURTHER-INFORMATION CONTACT: 
C.H. Hendren, Office of Nuclear Reactor 
Regulation, .U.S. Nuclear Regulatory 
Commission, Washington, DC 20555, 
Telephone (301) 504-3209. 
SUPPLEMENTARY INFORMATION: 

Background . 

On December 10, 1991, the FBI's 
Identification Division notified the 
Nuclear Regulatory Commission of a 
change in the procedures for submitting 
replacement fingerprint cards when a 
prior fingerprint card is rejected. 
. Previously, replacement fingerprint 

cards could be submitted any number of 
times when prior sets were rejected. If 
the rejected card was attached to the 
replacement fingerprint card, the FBI did 
not charge an additional fee. 

However.effective January 2, 1992, 
. the FBI will allow only one free' 
. resubmission of a fingerprint 'card for 
each processing fee payment. If the first 
set cannot be classified, then that set 
will be returned with notations as to the 
reason(s), plus resubmittal instructions 
for the one free resubmission. The 
rejected card must be attached to the 
second submission. If the second 
submission cannot be classified, then 
both the first and second submissions 
will be returned. The contributor must 
then decide to accept the negative 
name-check response or, alternately, 
submit a third set of fingerprints and 
pay the processing fee again. Payment of 
a new processing fee would entitle the 
submitter to one more free resubmission. 
If previously rejected fingerprint cards 
are attached to the third submission, 
then the third submission will be 
rejected immediately by th~ FBI based 
on their Interpretation that this indicates 
the contributor does not realize a 
processing fee must be paid again. If 
submissions cannot be classified, the 
FBI recommends that a qualified 
fingerprint t'echnician be used to ensure 
that high quality fingerprint impressions · 
are taken. The FBI also notes that it is 
difficult to get classifiable fingerprints 
from some people. 

Because this amendment pertains only 
to a processing change Imposed by the 
FBI, the notlce and comment provisions· 
of the Administrative Procedure Act are 
impractical and unnecessary. This 
amendment is effective 30 days after 
publication In the Federal Register. 

Environmental Impact: Categorical 
Exclusion 

The NRC has determined that this 
final rule is the type of action described 
as a categorical exclusion in 10 CFR 
51.22(c)(2). Therefore, neither an 
environmental impact statement nor an 
environmental assessment has been 
prepa~d for this final rule. 
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Paperwork Reduction Act Statement 
Thie final rule does not contain a new 

o~ amended information collection 
requirement subject to the Paperwork 
Reduction Act of1980 (44 U.S.C. 3501 el 
seq.). Existing requirements were 
approved by the Office of Management 
and Budget under control number 3150-
0002. 

Backlit Analysis 
Tbe NRC has determined that the 

backfit rule, 10 CFR 50.109, does not 
apply to the action taken in this final 
rulemaking and therefore, that a backfit 
analysis is not required for this final 
rule, because these amendments do not 
Involve any provisions which would 
impose backfits as defined in 10 CFR 
50.109(a)(1). 

List of Subjects in 10 CFR Part 73 

Criminal penalties, Hazardous 
materials-transportation, Incorporation 
by reference, Nuclear materials, Nuclear 
power plants and reactors, Reporting 
and recordkeeping requirements, 
Security measures. 

For the reasons set out in the 
preamble and under the authority of the 
Atomic Energy Act of 1954, as amended, 
the Energy Reorganization Act of 1974, 
as amended, and 5 U.S.C. 552 and 553, 
the NRC is ·adopting the following 
amendment to 10 CFR Part 73. 

57 FR 33426 
Published 7/29/92 
Effective 8/28/92 

10 CFR Parts 70, 72, 73, and 75 

RIN 3150-AD03 

Minor Amendments to the Physical 
Protection Requirements 

FR 33570), proposed amendments 
consisting of minor corrections and 
changes to its regUlations identified by 
the review group that cover the physical 
protection of special nuclear material. 
The comment period ended on 
September 29, 1989. The changes are 
summarized here with a brief 
discussion. 

1. The substance of paragraphs (b ), 
(c), and (d) of 10 CFR 73.40 has been 

I moved to appendix C of 10 CFR part 73 
' and combined with the safeguards 
: contingency plan specifications already 
i there. The requirement for having a 
, safeguards contingency plan is included 
! in each of the sections of the regulations 

covering security requirements for the 
j specific class of licensee (i.e., § § 73.20, 
. 73.25, 73.26, 73.40, 73.46, 73.55, 73.60). 

---------------- · 2. To avoid possible confusion, 
SUMMARY: The Nuclear Regulatory definitions of the commonly used terms 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

Commission (NRC) is amending its Category I, Category 11, and Category III 
regulations that cover the physical have been added to the definitions 
protection of special nuclear material. sections of 10 CFR parts 70 and 73. 
These amendments will (1) supplement A formula quantity of strategic special 
the definitions section, (2) delete action nuclear material is sometimes referred 
dates that no longer apply, (3) correct to as a Category I quantity of material; 
outdated terms and cross references, (4) special nuclear material of moderate 
clarify wording that is susceptible to strategic significance is sometimes 
differing interpretations, (5) correct referred to 88 a Category II quantity of 
typographical errors, and (6) make other material; and special nuclear material of 
minor changes. The amendments are the low strategic significance is sometimes 
result of a systematic review of NRC's referred to as a Category III quantity of 
safeguards regulations. material. The current regulations do not 
EFFECTIVE DATE: August 28, 1992. include these category designations, 
FOR FURTHER INFORMATION CONTACT: although they are sometimes used. 
Stanley P. Turel, Regulation 3. Inconsistencies among the general 
Development Branch, Division of · auditing requirements have been 
Regulatory Applications, Office of I removed for the safeguards contingency 
Nuclear Regulatory Research, U.S. plans and physical security programs of 
Nuclear Regulatory Commission, 1 transportation and fuel cycle licensees 
Washington, DC 20555, Telephone (301) : who possess Category I material. 
492-3739; Priscilla Dwyer, Domestic i Inconsistencies in both the content of 
Safeguards Branch, Division of [ ~e audits and resultant follow-up 
Safeguards and Transportation, Office ! actions have been eliminated. The 
of Nuclear Material Safety and ; record retention period for results of 
Safeguards, U.S. Nuclear Regulatory ·1 these audits is being made consistent at 
Commission, Washington, DC 20555, 3 years. 
Telephone (301) 504--2478; or Donald M. : 4. A definition for the term 
Carlson, Reactor Safeguards Branch, i "contiguous sites" has been added to 10 
Division of Reactor Inspection and CFR parts 70 and 73. In the final 
Safeguards, Office of Nuclear Reactor definition, the words "* * * means 
Regulation, U.S. Nuclear Regulatory I locations subject to the control of a 
Commission, Washington, DC 20555, ' licensee,* * *" have been 
Telephone (301) 504--3212. ! grammatically changed to read 
SUPPLEMENTARY INFORMATION: The NRC I "* * * means licensee controlled 
Safeguards Interoffice Review Group ! locations, * * *" In addition, the words 
has conducted a systematic review of · "* * * .and for the possession, use, or 
the Agency's safeguards regulations and I storage of special nuclear material 
guidance documents to identify areas in I * * *" have been deleted from the 
the regulations that are out of date, definition since they generally appear in 
inconsistent, or susceptible to differing the introductory language of applicable 
interpretations. In doing so, the review ' regulations. Action dates that have 
group identified other areas in the passed have been eliminated. The 
regulations where minor changes are outdated term "industrial sabotage" has 
warranted. The NRC published in the been replaced by the current term 
Federal Register on August 15, 1989 (54 "radiological sabotage." Incorrect 
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references to parts of the regulations 
that have been moved or deleted have 
been corrected. Paragraph designations 
in references, in other parts of the 
regulations, to definitions in § 70.4 have 
been removed because those 
designations were deleted in an 
amendment published in the Federal 
Register on April 28, 1989 (54 FR 14051). 
Several areas in the regulations have 
been clarified where the wording was 
susceptible to differing interpretations. 
The notification requirement for changes 
to the safeguards contingency plan that 
do not decrease the plan's effectiveness 
has been revised to require that the 
original be sent to the NRC 
headquarters office with a copy to the 
regional office, instead of vice versa. 
Finally, several typographical errors 
have been corrected. 

Summary of Public Comments 
Three letters of comment were 

received: Two from nuclear power plant 
licensees and one from NUMARC, an 
umbrella organization of the nuclear 
power industry whose membership 
includes every utility responsible for 
constructing or operating a commercial 
nuclear power plant in the United 
States. Copies of comment letters are 
available for public inspection and 
copying for a fee at the NRC Public 
Document Room at 2120 L Street NW. 
(Lower Level), Washington, DC. 

All three commenters addressed only 
the amendment that would restore the 
sentence inadvertently omitted, while 
amending the physical protection 
requirements in 1986, from § 73.55(d), 
Access Requirements. It reads: 

"Access to vital areas for the purpose 
of general familiarization and other 
nonwork-related activities may not be 
authorized except for good cause shown 
to the licensee." This sentence follows 
the requirement in§ 73.55(d)(7)(i) that 
the licensee "Establish an access 
authorization system to limit unescorted 
access to vital areas during non­
emergency conditions to individuals 
who require access in order to perform 
their duties." 

The first commenter stated that the 
restrictions, presumably made explicit 
by the inserted sentence, should be 
withdrawn to allow tours with the 
provision of appropriate security 
measures to ensure plant safety and that 
"This change would limit access to 
nuclear plant vital areas even when 
under escort." Another commenter 
asserted that the inserted sentence 
"needs clarification" but did not specify 
what additional clarification was 
required. The third commenter stated 
that it would be beneficial if a definition 
of "good cause" were provided by the 

Commission in the rule and if additional 
guidance were provided as to what 
constitutes nonwork-related activities. 

The NRC agrees that the subject 
sentence is not clear, particularly with 
respect to how it applies to escorted 
persons, and has decided not to reinsert 
the sentence. As stated in item 5 of the 
Supplementary Information published 
with the proposed rule, the NRC was 
concerned that the inadvertent omission 
of the sentence would be construed as a 
" 'signal' that vital areas could be 
'opened up' to 'public sightseeing tours' 
or 'open house visits' without close 
licensee oversight." The NRC continues 
to be concerned about unnecessary 
escorted personnel traffic in vital areas, 
especially the control room, but 
considers that licensee security plans 
generally provide an adequate basis for 
the control of such practice. The NRC 
concludes that licensee security plans, 
in implementing 10 CFR 73.55(d)(7), 
would not permit licensees to grant 
access to persons, either unescorted or 
escorted, who have no legitimate 
purpose for such access. Further, prior to 
granting escorted access, licensees 
would consider the number of visitors 
each escort would be allowed to 
monitor and other controls. Means of 
achieving the purpose of the visit 
without entering vital areas also would 
be considered (e.g., touring the control 
room simulator rather than the control 
room). Examples of legitimate small 
tours, which might include brief access 
to vital areas, are visits by government 
officials, the press, or local science 
teachers. In summary, visitors should 
not be permitted access to vital areas at 
operating sites unless there is a good 
reason and due consideration is given to 
plant and personnel safety and 
radiological concerns. 

Environmental Impact: Categorical 
Exclusion 

The NRC has determined that this 
final rule is the type of action described 
in the categorical exclusion in 10 CFR 
51.22(c)(2). Therefore, neither an 
environmental impact statement nor an 
environmental assessment has been 
prepared for this regulation. 

Paperwork Reduction Act Statement 
This final rule does not contain a new 

or amended information collection 
requirement subject to the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3501 et 
seq.). Existing requirements were 
approved under the Office of 
Management and Budget approval 
number 315o--0009 for part 70, approval 
number 3150--0132 for part 72, approval 
number 3150--0002 for part 73, and 
approval number 3150-0055 for part 75. 
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Regulatory Analysis 

These minor amendments impose no 
new restrictions or requirements, and 
therefore, have no significant impact. 
Accordingly, a regulatory analysis is 
considered not necessary and has not 
been prepared. 

Regulatory Flexibility Certification 

As required by the Regulatory 
Flexibility Act of 1980 (5 U.S.C. 605(b )), 
the Commission certifies that this rule 
will not have a significant economic 
impact on a substantial number of small 
entities. The amendments, as 
promulgated, are very minor in nature 
and the impact on any licensee is 
minimal. In the matter of reporting 
certain changes to the security program, 
the amendments merely reverse who 
receives the original and who receives 
the copy. The other changes are of an 
administrative nature and, therefore, do 
not alter the current implementation of 
the regulations by a licensee. 

Backfit Analysis 

The NRC has determined that the 
backlit rule, 10 CFR 50.109, does not 
apply to this final rule because these 
amendments do not impose 
requirements on existing 10 CFR part 50 
licensees. Therefore, a backfit analysis 
is not required for this final rule. 

List of Subjects 

10 CFR Part 70 

Criminal penalties, Hazardous 
materials-Transportation, Material 
control and accounting, Nuclear 
materials, Packaging and containers, 
Radiation protection, Reporting and 
recordkeeping requirements, Scientific 
equipment, Security measures, Special 
nuclear material. 

10 CFR Part 72 

Manpower training programs, Nuclear 
materials, Occupational safety and 
health, Reporting and recordkeeping 
requirements, Security measures, Spent 
fuel. 

10 CFR Part 73 

Criminal penalties, Hazardous 
materials-Transportation, 
Incorporation by reference, Nuclear 
materials, Nuclear power plants and 
reactors, Reporting and recordkeeping 
requirements, Security measures. 

10 CFR Part 75 

Criminal penalties, Intergovernmental 
relations, Nuclear materials, Nuclear 
power plants and reactors, Reporting 
and recordkeeping requirements, 
Security measures. 
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For the reasons set out in the 
preamble and under the authority of the 
Atomic Energy Act of 1954, as amended, 
the Energy Reorganization Act of 1974, 
as amended, and 5 U.S.C. 552 and 553, 
the NRC is adopting the following 
amendments to 10 CFR parts 70, 72, 73, 
and 75. 

57FR55062 
Published 11/24/92 
Effective 12/24/92 

Clarification of Statutory Authority for 
Purposes of Criminal Enforcement 

· See Part 11 Statements of Consideration 

57 FR 61785 
Published 12/29/92 
Effective 12/29/92 

Material Approved for Incorporation by 
Reference; Maintenance and 
Availability 

See Part 35 Statements of Consideration 

58 FR 13699 
Published 3/15/93 
Effective 4/14/93 

10 CFR Part 73 

RIN 3150-AE08 

Clarification of Physical Protection 
Requirements at Fixed Sites 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMA~Y: Th? Nucleai; Regulatory 
Commission is amendmg its general 
physical protection requirements for 
fixed sites. This action is necessary to 
~larify the. Commission's regulatory 
mtent. This amendment makes it clear 
that the Commission's regulations do 
not require protection against both 
radiological sabotage and theft of special 
nuclear material (SNM) at all facilities. 
The Commission is also adding a 
requirement that nonpower reactor 
licensees, who operate at or above 2 
megawatts thermal, protect against 
radiological sabotage where deemed 
necessary. 
EFFECTIVE DATE: April 14, 1993. 
ADDRESSES: The final regulatory 
analysis and environmental assessment 
for the rule is available for inspection at 
the NRC Public Document Room, 2120 
L Street NW. (Lower Level), 

· Washington, DC. 

FOR FURTHER INFORMATION CONTACT: Dr. 
Sandra D. Frattali, Division of 
Regulatory Applications, Office of 
Nuclear Regulatory Research, U.S. 
Nuclear Regulatory Commission 
Washington, DC 20555, telepho~e (301) 
492-3773. 

SUPPLEMENTARY INFORMATION: 

Background 

The Commission is concerned that its 
regulations regarding physical 
protection requirements could be 
int~rpreted as requiring protection 
agamst both .radiological sabotage and 
theft of special nuclear material at all 
fixed sites. The Commission is 
clarifying the language of the current 
rule ~~ prevent this interpretation. 
Additionally, the Commission is 
concerned that for some nonpower 
reactors authorized to operate at or 
above 2 megawatts thermal, the 
P.ossJbility of s~botage leading to a 
significant radiological release, though 
remote, should not be discounted. The 
Commission has decided to add a 
requirement to its regulations to address 
this issue. The Commission published a 
proposed rule in the Federal Register on 
May 29, 1992 (57 FR 22670), to address 
these concerns. The proposed rule 
clarified the physical protection 
requirements at fixed sites by amending 
the wording of§ 73.40 to make it clear 
that if a licensee satisfies the specific 
requ~rements in Pai;t ,73 that apply to its 
specific class of facility, materiat or 
activity, then the general need fo~ 
physical protection is satisfied. The 
proposed rule also added an explicit 
requirement to§ 73.60 for protection 
against radiological sabotage where 
deemed necessary. It should be noted 
that those nonpower reactor licensees 
currently operating at or above 2 
megawatts thermal, who have been 
identified as possibly being vulnerable 
to radiological sabotage, are voluntarily 
implementing additional measures to 
provide physical protection against 
radiological sabotage. The 75-day public 
comment period expired on August 12, 
1992. One comment was received. 

Public Comment on the Proposed Rule 
The commenter supported the 

proposed rule. There are no changes in 
the regulatory requirements of this final 
rule from those published as the 
proposed rule. In addition, the 
commenter interpreted the proposed 
rule to mean that if the physical 
protection system for a uranium 
enrichment facility that possessed only 
special nuclear material of low strategic 
significance satisfied the requirements 
of§§ 73.67(a), (fl, and (g), then the 
requirements of§ 73.40 would be 
satisfied. 
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The Commission agrees that this 
interpretation is correct. 

There was no public comment on the 
amendment to § 73.60 requiring 
additional protection for nonpower 
reactors. 

This rule is issued pursuant to · 
sections 161 (b) and (i) of the Atomic 
Energy Act of 1954, as am~nded. 

Finding of No Significant 
Environmental Impact: Availability 

The Commission has determined 
under the National Environmental 
Policy Act of 1969, as amended, and the 
Commission's regulations in subpart A 
of 10 CFR part 51, that this rule is not 
a major Federal action significantly 
affecting the quality of the human 
environment and, therefore an 
environmental impact state~ent is not 
required. The amendment to § 73.40 
clarifies that the Commission's 
regulations do not require protection 
against both radiological sabotage and 
theft of special nuclear material at all 
facilities, which simply codifies existing 
NRC practice. Consequently, no 
environmental impacts are associated 
with this amendment. The amendment 
.to§ 73.60 requires certain nonpower 
reactor licensees, who operate at or 
above 2 megawatts thermal, to protect 
against radiological sabotage where 
deemed necessary. Facilities affected by 
the amendment to § 73.60 are already 
voluntarily implementing this 
requirement, and therefore, no 
consequences to the environment will 
occur due to this rulemaking. The 
amendment to § 73.60 also requires 
future nonpower reactor licensees to 
provide physical protection against 
radiological sabotage if an analysis of 
the reactor's characteristics and fuel 
used therein indicates that such 
protection is necessary. For a future 
licen~ee, any. envi~onmental impacts 
~ssociate~ with this requirement will be 
mcluded m the Environmental Impact 
~tatement p~p~ed in support of that 
hcense application. The environmental 
~ssessment and finding of no significant 
impact on which this determination is 
based is available for inspection at the 
NRC Public Document Room, 2120 L 
Street. NW. (Lower Level), Washington, 
DC. Smgle copies are available from Dr. 
Sandra D. Frattali, Division of 
Regulatory Applications, Office of 
Nuclear Regulatory Research, U.S. 
Nuclear Regulatory Commission 
Washington, DC 20555, telepho~e (301) 
492-3773. 

Paperwork Reduction Act Statement 
This final rule contains no new or · 

amended information collection 
requirements and therefore is not 
subject to the requirements of the 
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Paperwork Reduction Act of 1980 (44 
U.S.C. 3501 et seq.). Existing 
requirements were approved by the 

· Office of Management and Budget, 
. approval number 3150-0002. 

Regulatory Analysis 
The Commission has prepared a 

regulatory analysis for this final 
, regulation. The analysis examines the 

costs and benefits of the alternatives 
. considered by the Commission. The 

analysis is available for inspection in 
· the NRC Public Document Room, 2120 
. L Street NW. (Lower Level), 
· Washington, DC. Single copies of the 

analysis may be obtained from Dr. 
Sandra D. Frattali, U.S. Nuclear 
Regulatory Commission, Washington, 

, DC 20555, (301) 492-3773. 

: Regulatory Flexibility Act Certification 
In accordance with the Regulatory 

Flexibility Act of 1980, 5 U.S.C. 605(b), 
' the Commission hereby certifies that 

this rule does not have a significant 
economic impact on a substantial 
number of small entities. There is no 

· economic impact on any current or 
future licensee except for certain 
non power reactor licensiies. -However, 
nonpower reactor licensees do not fall 
within the scope of "small entities" set 
forth in section 601(3) of the Regulatory 
Flexibility Act, 15 U.S.C. 632, or the 
Small Business Size Stand8I'ds set out in 
regulations issued by the Small 
Business Administration in 13 CFR part 
121. 

Backlit Analysis 
The Commission has determined that 

the backfit rule, 10 CFR 50.109, does not 
apply to this final rule because the 
amendment to § 73.40 does not impose 
requirements on existing nuclear power 
reactor licensees, and the amendment to 
§ 73.60 applies only to nonpower 
reactors. Therefore, a backfit analysis 
was not prepared for this final rule. 

List of Subjects in 10 CFR Part 73 

Criminal Penalties, Hazardous 
materials-transportation, Nuclear 
materials, Nuclear power plants and 
reactors, Reporting and recordkeeping 
requirements, Security measures. 

For the reasons set out in the 
preamble and under the authority of the 
Atomic Energy Act of 1954, as amended, 
the Energy Reorganization Act of 1974, 
as amended, and 5 U.S.C. 552 and 553, 
the NRC is adopting the following 
amendments to 10 CFR part 73. 

58 FR29521 
Published 5/21/93 
Effective 6/21 /93 

10 CFR Parts 73 and 74 

RIN 3150-AE27 

Licensees' Announcements of 
Safeguards Inspections 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission is amending its regulations 
concerning safeguards inspections at 
facilities that possess a formula quantity 
of strategic special nuclear material in 
unirradiated form. The purpose of the 
rule is to ensure that the presence of 
NRC safeguards inspectors at affected 
facilities is not announced nor widely 
communicated to licensee and 
contractor personnel without the 
expressed request to do so by the 
safeguards inspector. The rule will 
increase the effectiveness of 
unannounced safeguards inspections 
and enable a safeguards inspector ta, 
obtain a more accurate view of 
operations at the facility. 
EFFECTIVE DATE: June 21, 1993. 
FOR FURTHER INFORMATION CONTACT: 
Priscilla A. Dwyer, Office of Nuclear 
Material Safely and Safeguards, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555, telephone (301) 
504-2478. 

) 

SUPPLEMENTARY INFORMATION: 

Background 
Tho Commission is concerned that the 

effecU,·eness of unannounced 
safeguards inspections at certain 
facilities required to maintain 
safeguards may be diminished by the 
announcoment or other communication 
of the presenco of a safeguards Inspector 
on-site, without the expressed request of 
tho safeguards inspector. On November 
3, 1992 (57 FR 49656), the Commission 
published II proposed rule that would 
prohibit a licensee or Its contractors 
from using an access control measure or 
other means to intentionally give notice 
to other persons of the arrival or 
presence of an NRC safeguards Inspector 
at facilities possessing a formula 
quantity of strategic special nuclear 
material in unirradiated form. Similar 
requirements are in place for power 
reactor sites as required by .10 CFR 
50.70(b)(4). 

Safeguards inspections are comprised 
of material control and accounting 
inspections, and physical security 
inspections. The proposed rule was 
limited to safeguards inspections due to 
the expediency by which most 

73-SC-26 

safeguards degradation can typically be · 
compensated for after the 
announcement of the presence .of an 
NRC safeguards Inspector, such as, by 
the posting of a security officer. The 
proposed amendment would Impose 
only procedural changes and ls 
expected to have no economic impact 
on affected licensees or the public. 
Violation of these rules may subject a 
person to the criminal penalties In 
section 223 of the Atomic Energy Act of 
1954, as amended. Notwithstanding, the 
Commission reiterates the position 
stated in the notice of proposed 
rulemaking regarding enforcement 
action. 

As the NRC said when it promulgated 
10 CFR 50.70(b)(4), which prohibits 
nuclear power reactor licensees from . 
communicating the arrival or presence 
of an NRC inspector unless aslced to do 
so by the inspector: · 

Recognizing the possibility of Inadvertent 
communication of an Inspector's presence, 
the NRC expects to reserve enforcement 
action [only) for significant Intentional 
violations of the [prohibition). An honest 
response by an employee to an Innocent 
inquiry that he [or) she just 11aw an NRC 
Inspector ls not [proscribed by) the rule. 

Therefore, an employee would not be 
required to Ile, In response to a question, 
about the presence of an NRC inspector (53 
FR 42940; October 25, 1988). 

Similarly, the NRC recognizes the 
possibility that some communication of 
an Inspector's presence may even be 
necessary on occasion. For instance, the 

. person directly In charge of an area 
being inspected may need to inform 
certain other people, perhaps higher­
level managers, that, because of the 
inspection, he or she cannot attend a 
previously scheduled meeting. An 
employee would not be required by the 
rule to cancel previous engagements 
without giving timely and sufficient 
reason. 

Public Comment on the Proposed llule 
The 90-day public comment period · 

for the rule expired on February 1, 1993. 
Affected licensees sent no comments on 
the proposed amendment. One letter of 
comment was received from a 
concerned citizen. The concerned 
citizen recommended strengthening the 
rule to prohibit the announcement of 
inspections by anyone, not just the 
licensee, and cited what were 
considered to be general violations of 
the existing prohibition contained In 10 
CFR 50.70(b)(4). The.Commission notes 
that the comment appears to focus on 
inspections at power reactor sites, as 
opposed to the facilities affected by the 
rule, that is, facilities possessing a 
formula quantity of strategic special 
nuclear material in unirradiated form. 
Further, announced inspections are 
conducted as part of an overall 
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inspection program. There are many 
occasions when it is proper and 
necessary that a licensee have advance 
notice of an inspection; Notice of these 
inspections may be widely 
communicated. The Commission's 
regulatory authority for prohibiting the 
announcement of an inspection does not 
extend beyond its licensees and its own 
employees. The extension of this 
authority, as suggested by the comment, 
is not within the Commission's Federal 
mandate. 

One change has been made to the 
rule's text published for comment. The 
Commission has clarified the text that 
describes those facilities affected by 
amendments to 10 CFR 74.81. No other 
changes have been made to the 
proposed rule. 

Environmental Impact: Categorical 
Exclusion 

The NRC has determined that this 
amendment is the type of action · 
described in categorical exclusion 10 
CFR 55.22(c)(2). Therefore, neither an 
environmental impact statement nor an 
environmental assessmenfhas been 
prepared for the final rule. 

Paperwork lleduction Act Statement 
This final rule contains no new nor 

amended information collection 
requirements and, therefore, is not 
subject to the requirements of the · 
Paperwork Reduction Act of 1980 (44 
U.S.C. 3501 et seq.). Existing 
requirements were approved by the 
Office of Management and Budget 
approval numbers 3150--002 and 3150-
0123. 

Regulatory Analysis 
This final rule will hav~ no significant 

impact on State and local governments 
and geographical regions. It may have 

. an impact on health, safety, and the 
· environment, but only in the sense of 

preventing adverse impacts on health, 
safety, and the environment through 
more effective safeguards inspections at 
affected facilities. The final rule makes 

· it clear that NRC safeguards inspectors 
are to have a realistic picture of the . 
actual conditions at a site during the 
inspection process and, therefore, be 
better able to identify conditions and/or 
practices for corrective action, and to 
ensure tl.lat licensees comply with laws, 

· regulations, and orders administered by 
NRC. The final rule imposes procedural 
changes only on affected licensees at 
minimal or no cost. This constitutes the 
regulatory analysis for the final rule. 

Regulatory Flexibility Act Certification 
As required by the Regulatory 

Flexibility Act of 1980 (5 U.S.C. 605(b)), 
the Commission certifies that this rule 
will not have a significant economic 
impact on a substantial number of small 

entitles. The final amendments will not 
impose significant cost on any affected 

· licensees rege,rdless of size. · 

Backfit Analysis 

The NRC has determined that the 
backfit rule; 10 CFR 50.109, does not 
apply to this final rule because affected 
facilities are not licensed under 10 CFR 
part 50 and, therefore, a backfit analysis 
is not required. This final rule affects 
only those facilities that possess a 
formula quantity of strategic special 
nuclear material ln unirradiated form 
and imposes only procedural changes at 

; minimal or no cost to the licensee. 

List of Subjects 

10 CF!l Part 73 

Criminal penalties, Hazardous 
materials-transportation, Incorporation 

. by reference, Nuclear materials, Nuclear 
power plants and reactors, Reporting 
and recordkeeping requirements, 

i Security measures. 

' 10 CFR Part 74" 

Accounting, Criminal penalties, 
Hazardous materials-transportation, 
Material control and accounting, 
Nuclear materials, Packaging and 
containers, Radiation protection, 

: Reporting and recordkeeping · 
. requirements, Scientific equipment, 
' Special nuclear material. 

For the reasons set out in the 
preamble and under authority of the 
Atomic Energy Act of 1954, as amended, 
the Energy Reorganization Act of 1974, 
as amended, and 5 U.S.C. 552 and 553, 
the NRC is adopting the following 

: amendments. 

58FR31467 
Published 6/3/93 
Effective 11 /30/93 

Fitness-for-Duty Requirements for 
Licensees Authorized To Possess, 
Use, or Transport Formula Quantities 
of Strategic Special Nuclear Material 

See Part 26 Statements of Consideration 
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58FR45781 
Published 8/31/93 
Effective 2/28/94 

10 CFR PART 73 

RIN: 3150-AD30 

Day Firing Qualification Courses for . 
Tactical Response Team Members, 
Armed Response Personnel, and 
Guards at Category I Licensees 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission (NRC) is amending its 
regulations for armed security force 
personnel at fuel cycle facilities 
possessing formula quantities of 
strategic special nuclear material 
(Category I licensees). Tactical Response 
Team members, armed response 
personnel, and guards at these facilities 
will be required to qualify and annually 
requalify for use of their assigned 
weapons using new day firing 
qualification courses. This action is 
necessary to ensure that these personnel 
are able to perform their assigned 
response duties during tactical 
.engagements. 
EFFECTIVE DATE: February 28, 1994. 
FOR FURTHER INFORMATION CONTACT: 
Harry S. Tovmassian, Office of Nuclear 
Regulatory Research, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555, telephone (301) 492-3634. 

SUPPLEMENTARY INFORMATION: 

Background 
Existing day firing qualification 

courses for Tactical Response Team 
members1, armed response personnel,2 
and guards 3 at Category I licensees need · 
to be modified to require enhanced 

1 .. Tactical Response Team" means the primary 
response force for each shift which can be 
identified by a distinctive item of uniform, armed 
with specified weapons, and whose other duties 
permit immediate response. 

z .. Armed Response Personnel,, means persons, 
not necessarily uniformed, whose primary duty in 
the event of attempted theft of special nuclear 
material or radiological sabotage shall be to 
respond, armed and equipped, to prevent or delay 
such actions. 

'"Guard" means a uniformed individual armed 
with a firearm whose primary duty is the protection 
of special nuclear material against theft, the 
protection of a plant against radiological sabotage, 
or both. 
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proficiency in weapon manipulation 
skills in order to more effectively 
protect the facilities in the event of a 
hostile tactical engagement. Currently, 
Tactical Response Team members, 
armed response personnel, and guards 
at these facilities are required to qualify 
and annually requalify for day firing of 
their assigned weapons in accordance 
with criteria set forth in Appendix B of 
10 CFR part 73. This appendix states 
that, for handgun qualification, the 
national police course of fire or an 
equivalent nationally recognized course 
is required and for semiautomatic rifles 
the course required is the 1976 edition 
of the National Rifle Association (NRA) 
Highpower Rifle Rules book or an 
equivalent nationally recognized course. 
For qualification with the shotgun.the 
current course of fire consists of hip 
firing the weapon from a 15-yard 
distance and shoulder firing from a 25-
yard distance. These courses of fire are 
more oriented towards marksmanship 
than to weapons manipulation skills 
(e.g., reloading, shooting failure drills, 
and changing positions while firing). 
Although these marksmanship oriented 
courses were appropriate at the time 
they were specified, the NRC has 
developed an increased awareness of 
the evolution of the capabilities and 
tactics employed by the criminal and 
terrorist elements. Therefore, the NRG 
has specified, in 10 CFR 73.1, the 
capabilities that should be ascribed to 
individuals or groups that pose a threat 
to Category I facilities (i.e., the design 
basis threat). These assumed capabilities 
should constitute the basis for physical 
protection system design. The design 
basis threat includes a small, well 
trained and arm'ed, dedicated group, 
possessing paramilitary capabilities. 

For the reasons explained above, the 
NRC has decided to establish new day 
firing courses for the purpose of 
qualifying Tactical Response Team 
members, armed response personnel, 
and guards at Category I licensees for 
use of their assigned weapons. The 
techniques and methods required to 
successfully complete the day firing 
qualification courses specified in this 
final rule are oriented primarily toward 
weapons manipulation skills in addition 
to marksmanship and are considered 
necessary to survive a lethal 
confrontation. These amendments 
require that Tactical Response Team 

members, armed response personnel, 
and guards qualify and annually 
requalify for day firing with assigned 
weapons by meeting minimum 
qualification criteria specified in 
Appendix H of 10 CFR part 73. The day 
firing qualification courses defined in 
this final rule are largely based on those 
developed by the Department of Energy 
for the purpose of qualifying its security 
inspectors who have the same duties as 
Category I licensee Tactical Response 
Teams, armed response personnel, and 
guards. These courses of fire include 
weapons manipulation skills that are 
necessary in tactical situations and 
demonstrate the ability to effectively use 
the weapons to protect the facility and 
strategic special nuclear material from a 
group of individuals possessing the 
capabilities ascribed to the design basis 
threat. 

Summary of Public Comments 

The comment period for the proposed 
rule published December 13, 1991 (56 
FR 65024) expired on March 13, 1992. 
This Federal Register Notice contained 
proposed requirements for both day 
firing qualification and physical fitness 
programs. Three letters of comment 
were received. The NRC has decided to 
make substantive changes to the 
physical fitness related requirements 
and is republishing these amended 
requirements in a new proposed rule to 
solicit additional public comment. 
Therefore, this comment summary 
addresses only the comments on the day 
firing qualification course requirements 
which are being published as a final 
rule. The following comment summary 
and resolution addresses these 
comments. 

1. Comment. One commenter stated 
that the need has not been clearly 
established for the more stringent 
firearms qualifications regulations. 

Response. As discussed in the 
preamble of the proposed rule, the 
purpose of the more stringent day firing 
qualification courses was to make them 
consistent regarding the level of 
specificity and proficiency with the 
night firing requirements published in 
1988. Because existing licensees' 
Weapons Qualifications Plans contained 
weapon qualification courses which 
were judged to be similar to the courses 
being proposed, the proposed rule 
stated the opinion that codifying the 
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courses in a regulation would add no 
new burden to the existing licensees. 
Nevertheless, as a result of this 
comment, the NRC reviewed whether 
the benefits to the public health and 
safety or to the national defense and 
security justify more stringent firearms 
qualification courses than those 
provided by the existing regulation. 

This review has determined that these 
marksmanship oriented courses were 
appropriate at the time they were 
developed, but the NRG has developed 
an increased awareness of the evolution 
of the capabilities and tactics employed 
by the criminal and terrorist elements. 
The knowledge that the NRC has 
concerning the firepower, body armor, 
tactics, training, and equipment which 
can be ascribed to the design basis 
threat has broadened since Appendix B 
of 10 CFR part 73 was established and 
has been accounted for in 10 CFR 
73.1(a)(2)(i). The design basis threat 
includes a small, well trained and 
armed, dedicated group, possessing 
paramilitary capabilities. Appendix B of 
10 CFR part 73 allows handgun 
qualification via the national police 
course of fire, and rifle qualification via 
a 1976 National Rifle Association 
rulebook. These courses of fire 
emphasize marksmanship and do not 
test weapons manipulation skills (e.g., 
reloading, shooting failure drills, and 
changing positions while firing). The 
techniques and methods required to 
successfully complete the day firing 
qualification courses specified in this 
final rule are oriented toward weapons 
manipulation skills in addition to 
marksmanship and are considered to 
provide a significant improvement in 
the ability of licensee security forces to 
survive a lethal confrontation. 

2. Comment. One commenter 
requested that Appendix H of 10 CFR 
73.46 specify how head shots are to be 
scored for stage 2 of the handgun 
course. 

Response. The B-27 target consists of 
a silhouette of a standing person and 
contains qualification scoring rings for . 
shots aimed at the center target mass, 
but not the head. Stage 2 of the handgun 
qualification course of fire requires the 
shooter to fire two rounds at the center 
target mass followed by one round at the 
head. A description of a template for the 
center of the head, and the scoring 
scheme, are described in Appendix A of 
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the Department of Energy's "Firearms 
Qualification Courses." Hits in the 
center of this template are scored five 
points and hits on the remainder of the 
silhouette are scored three points. The 
NRC does not believe that further 
description of this scoring technique in 
Appendix H of 10 CFR 73.46 is 
necessary. However, the NRC recognizes 
that other targets exist for which the 
scoring technique may be more explicit 
(such as the TQ-15 target). Therefore, 
Appendix H has been amended in the 
final rule to allow the use of such targets 
as an alternative to the B-27 provided 
that these targets are at least as difficult 
as the B-27 target (e.g., neck shots 
should not count the same as head shots 
or center mass shots). 

3. Comment. Two commenters noted 
an error in that the handgun course 
contained distances of both 14 and 15 
yards. 

Response. Appendix H has been 
amended to correct this error. 

4. Comment. One commenter 
suggested that the NRC allow either a 
single or double action revolver for stage 
7 at the 50-yard distance in the handgun 
course (Note: the commenter identified 
stage 6 of the handgun course but the 50 
yard distance is only found in stage 7). 

Response. The NRC does not believe 
that the wording for stage 7 needs 
modification. Stage 7 of the handgun 
qualification course of fire does not 
specify a single or double action 
revolver, because either is permitted. 
Therefore, this modification has not 
been made. 

5. Comment. One commenter noted 
that stages 5 and 6 of the rifle course 
were to be used for .30 caliber weapons 
for TRT qualifications only. 

The commenter stated that this limits 
the maximum score for the standard 
rifle (i.e., stages 1 through 4) to 110 
points and suggested that 70% of this 
maximum score (77 points) be specified 
as the minimum qualifying score for the 
standard rifle instead of 70% of 150 
points. 

Response. The NRC agrees that 
minimum qualifying scores should be 
specified separately for standard and 
larger caliber rifles because there may be 
times that a security officer may need to 
qualify for one but not the other. 
Therefore, the specific qualifying scores 
have been deleted from Appendix H 
which now specifies that 70 percent is 
the minimum qualifying score. 

6. Comment. One commenter 
suggested that failure to qualify should 
result in a 3-day suspension from armed 
duty rather than the proposed 7-day 
suspension. The commenter stated that 
the 7-day suspension may cause the 
individual to be out of a job for 7 days 

before he could requalify. The 
commenter noted that nonqualified 
personnel would usually be utilized in 
an unarmed position. However, because 
few of these positions exist, the 7-day 
waiting period could cause layoffs. 
Another commenter stated that the 7-
day and 12-month suspensions are 
potentially the most significant and 
costly impacts of the rule. This 
commenter stated that extending the 
waiting periods beyond the time 
required to retrain the officer appears to 
be punitive, does not enhance the 
security program's effectiveness, and 
induces unnecessary costs. The 
commenter suggested that the rule be 
amended to require that an officer who 
fails to achieve the minimum qualifying 
score be removed from armed officer 
duty and complete a documented period 
of retraining prior to any subsequent 
attempt to qualify or requalify. The 
commenter further suggested that the 
NRC consider requiring that officers 
may not fire for record more than once 
on the same calendar day. Additionally, 
if an officer fails to qualify on two 
successive attempts, that individual 
would be required to receive additional 
training and fire two consecutive 
qualifying scores prior to being 
reassigned to armed officer duties. 

Response. The NRC agrees that 
retraining an individual to the point of 
qualifying or requalifying can be 
accomplished in less time than the 
period specified in the proposed rule. 
Therefore, the NRC has adopted the 
suggestion to limit the suspension to the 
amount of time required to retrain 
individuals to the point that they can 
qualify or requalify and believes that 
this change satisfies the concerns of 
both commenters. 

7. Comment. One commenter 
suggested that the same rationale for 
allowing multiple physical fitness 
qualifications be used in the 
development of weapons qualifications. 
The commenter stated that these 
qualifications, like the physical fitness 
qualifications, would reflect consistency 
with the environments in which 
individuals must perform their duties. 
The commenter further suggested that 
the weapons qualification requirements 
are appropriate for TRT members but 
are excessive for armed response 
personnel and for "static response 
positions" (e.g., operators of central and 
secondary alarm stations and security 
personnel which control entry or exit 
portals). 

Response. This commenter is referring 
to the fact that physical fitness 
performance testing which was also 
contained in the proposed rulemaking 
(56 FR 65024) required Tactical 

73-SC-29 

Response Team members to pass a more 
stringent test than guards and armed 
response personnel. This was because 
the TRT members duties were to 
perform offensive combative tasks as 
opposed to defensive combative tasks 
required of other security personnel. 
The NRC disagrees that this logic can 
also be applied to weapons qualification 
courses. It is recognized that physical 
capabilities required for Tactical 
Response Team members, armed 
response personnel, and guards to 
perform their duties satisfactorily vary 
depending upon job tasks. But, any 
armed response officer on site, 
regardless of duty station, could be 
involved in a violent confrontation 
requiring the use of his or her weapon, 
especially in areas of access or egress 
control. As a matter of fact, the reason 
that the 3-yard distance is included in 
the rule for weapon qualification for 
handguns is that violent confrontations 
which occur at access or egress 
locations are expected to be at close 
range. Also, the rule as written already 
limits the training to only assigned 
weapons. Therefore, the NRC has 
decided not to adopt this commenter's 
suggestion. 

8. Comment. One commenter 
suggested that handgun qualification be 
limited to 25 yards or less because 
physical security personnel have 
shoulder fired weapons available for 
shots of greater distance. 

Response. The NRC recognizes that 
the 50-yard distance is near the 
maximum distance at which a handgun 
is effective for the average shooter. 
However, the NRC believes that security 
officers should be familiar with 
handgun performance at greater 
distances because an adversary could 
penetrate the protected area in such a 
short period of time that the security 
officer may be tempted to use a handgun 
instead of retrieving a shoulder fired 
weapon. Because the current 
requirement in Appendix B of 10 CFR 
part 73 references the national police 
course, which requires a total of 24 
shots fired, applying the final rule in 
Appendix H is actually a relaxation of 
the requirement because it calls for only 
6 shots. For these reasons the NRC 
believes that the requirement is 
reasonable and has retained it in the 
final rule. 

9. Comment. One commenter 
suggested that the position description 
in the handgun course be amended from 
"reload with six rounds" to "reload" 
because the automatic pistol will reload 
in a different manner than the revolver. 

Response. The NRC agrees with this 
comment and Appendix H has been 
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modified to reflect this suggested 
change in the final rule. 
· 10. Comment. One commenter stated, 

without providing the rationale, that the 
timing for qualifying with handguns 
(stage 1 and 4, string 3) and for rifles 
(stage 2 at 25 yards) are unrealistic and 
additional time should be considered. 

Response. The NRC believes that the 
times prescribed in the handgun 
qualification course of fire are justified. 
Although law enforcement statistics 
show that police officers seldom fire, 
reload, and continue a confrontation, 
the NRC Design Basis Threat ascribes 
greater capabilities to adversaries 
engaged in malevolent activities against 
Category I licensees than those typically 
encountered during law enforcement 
type engagements. The security officers 
must be able to manipula~e their 
weapons skillfully and precisely. Being 
able to draw and reload quickly and 
efficiently while maintaining a 
continuity of fire under realistic time 
constraints is important for defense of a 
facility undergoing attack. Therefore, 
the NRC has retained the timing 
requirement for the reload position in 
the day firing qualification course. 

11. Comment. One commenter 
suggested that the shotgun course allow 
the use of either 00 buckshot or rifled 
slugs because some facilities do not use 
rifled slugs. 

Response. The NRC agrees with this 
comment and Appendix H has been 
modified accordingly. 

12. Comment. One commenter 
suggested that footnote 4 of Appendix H 
of 10 CFR part 73 be amended to 
indicate that stages 5 and 6 of the rifle 
qualification course are to be used for 
.30 caliber or larger rifles. As it stands, 
only .30 caliber rifles would be used in 
stage 5 and stage 6. 

Response. The NRC agrees that 
clarification is needed and footnote 4 of 
Appendix H has been modified to 
indicate that stages 5 and 6 pertain to 

'rifles .30 caliber or larger. 
13. Comment. One commenter 

requested that the position column of 
the rifle course, which requires the 
safety to be in the on position at the 
beginning of each string, be amended to 
allow the weapon to be uncocked with 
the magazine inserted. The weapon 
used by this commenter, the Colt AR-
15, requires cocking in order to use the 
safety selector. 

Response. The NRC agrees with this 
comment and has amended the final 
rule to delete the requirement that the 
safety be in the on position at the 
beginning of each string in the rifle 
qualification course of fire. 

14. Comment. One commenter had a 
g1meral comment concerning the 

implementation schedule. This 
commenter stated that the amount of 
time allowed for implementation should 
be increased from 180 days to 1 year. 

Response. The NRC believes that 
implementation of the new firearms 
qualification course within 180 days 
does not place an undue burden on its 
Category I licensees and has retained 
this implementation schedule. 

Criminal Penalties 
The Commission notes that these 

amendments are issued under sections 
161 b and i of the Atomic Energy Act 
of 1954, as amended. Therefore, 
violation of these regulations may 
subject a person to criminal sanctions 
under section 223 of the Atomic Energy 
Act. 

Use of Metric System by Nuclear 
Industry 

On October 7, 1992 (57 FR 46202), the 
Commission issued a Policy Statement 
on Conversion to the Metric System by 
the Nuclear Industry. This policy states 
that all new regulations will be 
published in dual units. However the 
NRC has determined that there are no 
standards readily available in the 
United States for weapons firing courses 
measured in metric units and that it 
would be confusing and inappropriate 
to publish the day firing qualification 
courses in dual units. Therefore, the 
final rule retains the English units of 
measurement. 

Finding of No Significant 
Environmental Impact: Availability 

The NRC has determined under the 
National Environmental Policy Act of 
1969, as amended, and the NRC's 
regulations in Subpart A of 10 CFR part 
51, that this rule will not be a major 
Federal action significantly affecting the 
quality of the human environment and, 
therefore, an Environmental Impact 
Statement is not required. The rule does 
not adversely affect the routine release 
of radioactivity, exposure to radiation, 
or the safety of the operations carried 
out by licensees possessing formula 
quantities of strategic special nuclear 
material. The amendments specify new 
day firing qualification courses for 
armed Tactical Response Team 
members, armed response personnel, 
and guards to ensure that they are able 
to perform their assigned duties. 

The environmental assessment and 
finding of no significant impact on 
which this determination is based is 
available for inspection at the NRC 
Public Document Room, 2120 L Street, 
NW. (Lower Level), Washington, DC. 
Single copies are available from Mr. 
Harry Tovmassian, Office of Nuclear 
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Regulatory Research, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555, (301) 492-3634. 

Paperwork Reduction Act Statement 
This final rule amends information 

collection requirements that are subject 
to the Paperwork Reduction Act of 1980 
(44 U.S.C. 3501 et seq.). These 
requirements were approved by the 
Office of Management and Budget 
approval number 315CHJ002. 

The public reporting burden for this 
collection of information is estimated to 
average 31 hours per respondent, 
including the time for reviewing 
instructions, searching existing data 
sources, gathering and maintaining the 
data needed, and completing and 
reviewing the collection of information. 
Send comments regarding this burden 
estimate or any other aspect of this 
collection of information, including 
suggestions for reducing this burden, to 
the Information and Records 
Management Branch (MNBB-7714), 
U.S. Nuclear Regulatory Commission, 
Washington DC 20555; and to the Desk 
Officer, Office of Information and 
Regulatory Affairs, NEOB-3019, (3150-
0002), Office of Management and 
Budget, Washington, DC 20503. 

Regulatory Analysis 
The NRC has prepared a regulatory 

analysis for these amendments. The 
analysis examines the costs and benefits 
of the alternatives considered by the 
NRC and provides a decision rationale 
for the chosen approach. The analysis is 
available for inspection in the NRC 
Public Document Room, 2120 L Street, 
NW. (Lower Level), Washington, DC. 
Single copies of the analysis may be 
obtained from Ms. Carrie Brown, Office 
of Nuclear Material Safety and 
Safeguards, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555, 
(301) 504-2382. 

Regulatory Flexibility Certification 
· In accordance with the Regulatory 

Flexibility Act of 1980, 5 U.S.C. 605(b), 
the Commission certifies that this 
rulemaking will not have a significant 
economic impact upon a substantial 
number of small entities. The rule 
affects two licensees who operate fuel 
fabrication facilities possessing formula 
quantities of strategic special nuclear 
material licensed in accordance with 10 
CFR parts 70 and 73. The companies 
that own these facilities do not fall 
within the scope of the definition of 
"small entities" set forth in the 
Regulatory Flexibility Act, 15 U.S.C. 
632, or the Small Business Size 
Standards set out in regulations issued 
by the Small Business Administration in 
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13 CFR part 121. Thus, this rule does 
. not fall within the purview of the act. 

Backlit Analysis 

The Commission has determined that 
the backfit rule, 10 CFR 50.109, does not 
apply to this final rule because these 
amendments do not impose 
requirements on existing 10 CFR part 50 
licensees. Therefore, a backfit analysis 
was not prepared for this rule. 

List of Subjects in 10 CFR. Part 73 

Criminal penalties, Hazardous 
materials-transportation, Incorporation 
by reference, Nuclear materials, Nuclear 
power plants and reactors, Reporting 
and recordkeeping requirements, 
Security measures. 

For the reasons set out in the 
preamble and under the authority of the 
Atomic Energy Act of 1954, as amended, 
the Energy Reorganization Act of 1974, 
as amended, and 5 U.S.C. 552 and 553, 
the Commission is adopting the 
following amendments to 10 CFR part 
73. This final rule is issued pursuant to 
Sections 161(b) and (i) of the Atomic 
Energy Act, as amended, and violation 
may be subject to criminal penalty 
sanctions. 

58 FR48424 
Published 9/15/93 

10 CFR Part 73 

RIN 3150 -AD30 

Day Firing Qualification Courses for 
Tactical Response Team Members, 
Armed Response Personnel, and 
Guards at category I Licensees 

Correction 

In rule document 93-21129 beginning 
on page 45781 in the issue of Tuesday, 
August 31, 1993, make the following 
corrections: 

1. On page 45781, in the first column 
in EFFECTIVE DATE, "February 28, 1993" 
should read "February 28, 1994". 

§ 73.46 [Corrected] 
2. On page 45785, in§ 73.46(i)(l), in 

the first line, "November 29, 1993" 
should read "May 31, 1994". 

58 FR 64110 
Published 12/6/93 
Effective 12/13/93 

NRG Region Ill Telephone Number and 
Address Change 

See Part 20 Statements of Consideration 

59 FR661 
Published 1/6/94 
Effective 2/7/94 

10 CFR Part 73 

RIN 3150 - AE93 

Fingerprint cards: Change in User Fee 

: AGENCY: Nuclear Regulatory 
. Commission. 

ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission (NRC) is amending its 
regulations to reflect an administrative 
change in the procedure for notifying 
licensees of changes in the user fee 
charged by the Federal Bureau of 
Investigation (FBI) for processing 
fingerprint cards as part of the criminal 
history checks that nuclear power 
reactor licensees are required to perform 
for those individuals granted unescorted 
access to an operating nuclear power 

· facility or access to Safeguards 
Information. This notice also informs 
licensees of the new user fee adopted by 
the FBI effective January 3, 1994. 
EFFECTIVE DATE: February 7, 1994. 
FOR FURTHER INFORMATION CONTACT: 
C.H. Hendren, Office of Nuclear Reactor 
Regulation, U.S. Nuclear Regulatory 
Commission, Washingtoh, DC 20555-
0001, Telephone (301) 504-3209. 

SUPPLEMENTARY INFORMATION: 

Background 
The provisions of 10 CFR 73;57 

requires licensees to process fingerprint 
cards through the NRC to the FBI 
Criminal Justice Information Services 
Division which then does a criminal 
history check. A user fee for processing 
fingerprint cards was required by 
Congress (Pub. L. 99-399), is established 
by the FBI, and is periodically increased 
as the FBI's processing costs change. 

Discussion 
On December 3, 1993, the FBl's 

Division of Criminal Justice Information 
Services (CJIS) notified the Nuclear 
Regulatory Commission that the "user 
fee" charged by the FBI for processing 
fingerprint cards had been increased 
from $23.00 to $24.00 effective January 
3, 1994. The FBI user fee includes a 
$2.00 handling cost for the agency doing 
the initial screening of the fingerprint 
cards, and provides that the agency 
doing the initial screening retains that 
handling cost. In the case of nuclear 
reactor licensees, the NRC performs this 
initial screening. The user fee is 
periodically changed by the FBI, as their 
processing costs change. 
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Because this amendment pertains 
only to a user-fee change imposed by 
the FBI, the Commission for good cause 
finds that the notice and, public 
procedure provisions of the 

· Administrative Procedure Act are 
impractical and unnecessary. Comment 
will not serve to alter the FBI fee, which 
is outside the control of the NRC. 
Further, rather than engaging in an 
unnecessary rulemaking procedure to 
amend the rule every time the FBI 
changes the fee, this amendment 
removes the fee amount frflm the rule. 
The Commission will advise licensees 
directly when the FBI fee changes. A 
notice of the FBI fee change pertaining 
to NRC licensees will also be published 
in the Federal Register. 

Environmental Impact: Categorical 
Exclusion 

The NRC has determined that this 
final rule is the type of action described 
as a categorical exclusion in 10 CFR 
51.22(c)(2). Therefore, neither an 
environmental impact statement nor an 
environmental assessment has been 
prepared for this final rule. 

Paperwork Reduction Act Statement 
This final rule does not contain a new 

or amended information collection 
requirement subject to the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3501 
et seq.). Existing requirements were 

: approved by the Office of Management 
and Budget under approval number 
3150-0002. 

Backfit Analysis 
The NRC has determined that the 

backfit rule, 10 CFR 50.109, does not 
apply to the action taken in this final 
rulemaking and, therefore, that a backfit 
analysis is not required for this final 
rule because this amendment does not 
involve any provisions which would 
impose bacldits as defined in 10 CFR 
50.109(a)(1). 

List of Subjects in 10 CFR. Part 73 
Criminal penalties, Export, Hazardous 

materials transportation, Nuclear 
materials, Nuclear power plants and 
reactors, Reporting and recordkeeping 
requirements, Security measures. 

For the reasons stated in the preamble 
and under the authority of the Atomic 
Energy Act of 1954, as amended, the 
Energy Reorganization Act of 1974, as 
amended, and 5 U.S.C. 552 and 553, the 
NRC is adopting the following 
amendment to 10 CFR part 73, 



PART 73 • STATEMENTS OF CONSIDERATION 

59 FR 14085 
Published 3/25/94 
Effective 5/31/94 

NRG Operations Center Commercial 
Telephone Number Change 

See Part 20 Statements of Consideration 

59 FR 17464 
Published 4/13/94 
Effective 4/4/94 

Consolidation of the NRG Region V 
Office With the Region IV Office . 

See Part 20 Statements of Consideration 

59 FR 38347 
Published 7/28/94 
Effective 8/29/94 

10 CFR Part 73 

RIN 3150-AD30 

Annual Physical Fitness Performance 
Testing for Tactical Response Team 
Members, Armed Response Personnel, 
and Guards at Category I Licensees 

AGENCY: Nuclear Regulatory 
Commission. · 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission (NRC) is amending its 
regulations regarding annual physical 
fitness performance testing for Tactical 
Response Team members, armed 
response personnel, and guards et fuel 
cycle facilities possessing formula 
quantities of strategic special nuclear 
material (Category I licensees). This 
action is necessary to ensure that these 
personnel are able to perform-their 
assigned duties under conditions of ·· 
strenuous tactical engagements. Tactical 
Response Team members, armed 
response personnel, and guards at these 
facilities will be required to participate 
in a continuing physical fitness program 
and, according to new criteria, pass an 
annual performance test. As an 
alternative to the fitness program and 
the-.performance test, the licensee will 
be permitted to develop and submit for 
NRC approval a content-based site 
specific test, to be. administered 
quarterly, and to justify that this test 
duplicates the response duties that are 
expected of Tactical Response Team 
members, armed response personnel 
and guards in the event of a strenuo~s 
tactical engagement. 
EFFECTIVE DATE: August 29, 1994. 

FOR FURTHER INFORMATION CONTACT: 
Harry S. Tovmassian, Office of Nuclear 
Regulatory Research, U.S. Nuclear 
Regulatory Commission, Washington, 
.DC 2Q555, telephorie (301) 415-6231. 

SUPPLEMENTARY INFORMATION: 

Background 
On December 13, 1991 (56-FR 65024), 

the Commission published propt;>sei;l 
amendments to 1!) CFR Part 73 that 
contained requirements relative to the 
physical fitness programs and day firing 
qualifications-for security personnel at 
Category I fuel cycle facilities. Those 
amendments would have required · 
Tactical Response Team (TRT) 
members, armed response personnel,· 
and guards to participate in annual 
physical .fit~ess perf~rmance testing and 
m a contmum_g physical fitness training 
program to ensure that these individuals 
achieve and maintain the required 
fitness level. 

During the resolution of the public 
comments for those proposed 
amendments, the NRC concluded that 
an acceptable alternative to the 
approach specified in the proposed rule 
woul~ be for licensees to develop and 
submit for NRC approval a site specific 
content-b!3sed physical fitness 
performance test. To provide the public 
the opportunity to comment on the 
modified requirements, the NRC 
published yet another proposed rule on 
the physical fitness performance testing 
requirements on October 6, 1993 (58 FR 
52035). 

Under the alternative included with 
the modified rule, the licensee will 
administer the test quarterly and justify 
that the·test duplicates the response 
duties that a security force officer would 
perform during strenuous tactical 
~ngagements. The NRC recognizes that, 
m the absence of an ongoing physical 
fitn!)ss training program, the use of a 
content-based performance test may 
prese!1t risks of potential injury to 
secunty personnel. Each licensee 
should evaluate these risks of potential 
injury to unfit employees when 
choosing between the alternatives. The 
NRC will not object to the use of a 
content-based test on the basis of 
perceived risk of employee injury. Such 
r~sk of injury will be assumed by the 
hcensee and/or the armed security 
persons. 

The comment period expired on 
December 20, 1993, with no public 
comments being received. Therefore, tho 
Com~ission is publishing the 
requirements proposed on October 6, 
1993 (58 FR 52035), as a final rule 
without any modification. 

Criminal Penalties 
The Commission notes that these 

73-SC-32 

amendments are issued under Sections 
161 (b) and (i) of the Atomic Energy Act 
of 1954, as amended. Therefore 
viol.ation of these regulations m~y 
subJect a person to criminal sanctions 
under Section 223 of the Atomic Energy 
Act. · 

Finding ofno Significant 
Environmental Impact: A"".ailability 

The Commission has determined 
under the National Environmental 
Policy Act of 1969, as amended, and the 
Commission's regulations in Subpart A 
of 10 CFR Part 51, that this rule is not 
a major Federal action significantly 
affecting the quality of the human 
environment, and therefore, an 
environmental impact statement is not 
require?· The rule will not adversely 
affect either the safety ofthe operations 
carried out by licensees possessing 
formula quantities of strategic special 
nuclear material nor the routine release 
of, or exposure to, radioactivity. These 
amendments will specify (1) annual 
performance testing criteria and a 
minimum physical fitness training 
program or (2) a quarterly administered 
site specific content-based physical 
fitness performance test to assure that 
Tactical Response Team members, 
armed response personnel, and guards 
can adequately perform their duties 
under conditions of strenuous tactical 
engagement. . 

The environmental assessment and 
finding of no significant impact on 
which this determination is based is 
available for inspection at the NRC 
Public Document Room, 2120 L Street, 
NW (Lower Level), Washington, DC. 
Single copies of the environmental 
assessment and finding of no significant 
impact are available from Mr. Harry 
Tovmassian, Office of Nuclear 
Regulatory Research, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555, telephone (301) 415-6231. 

Paperwork Reduction Act Statement 
This rule amends information 

collection requirements that are subject 
to the Paperwork Reduction Act of 1980 
(44 U.S.C. 3501 et seq.). These 
requirements were approved by the 
Office of Management and Budget 
approval number 3150-0002. 

The public reporting burden for this 
collection of information is estimated to 
average 41 hours per licensee 
respondent, including the time for 
re~ie:wing instructions, searching 
existing data sources, gathering and 
maintaining the data needed, and 
completing and reviewing the collection 
of information. Send comments 
regarding this burden estimate or any 
other aspect of this collection of 
information, including suggestions for 
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reducing this burden, to the Information 
and Records Management Branch (TG 
F33), U.S. Nuclear Regulatory 

. Commission, Washington, DC 20555; 
and to the Desk Officer, Office of 
Information and Regulatory Affairs, 
NEOB-3019, (3150-0002), Office of 
Management and Budget, Washington, 

. DC 20503. . 

·Regulatory Analysis 
The Commission has prepared a 

regulatory analysis on this rule. The 
analysis examines the costs and benefits 
of the alternatives considered by the 
Commission and provides a decision 
rationale for the chosen approach. The 
analysis is available for inspection in 
the NRC Public Document Room, 2120 
L Street, NW (Lower Level), 
Washington, DC. Single copies of the 
regulatory analysis may be obtained 
from Ms. Carrie Brown, Office of 
Nuclear Material Safety and Safeguards, 
U.S. Nuclear Regulatory Commission, 
Washington, DC 20555, telephone (301) 
415-8092. 

Regulatory Flexibility Certification 
In accordance with the Regulatory 

Flexibility Act of 1980, 5 U.S.C. 605(b), 
the Commission certifies that this 
rulemaking will not have a significant 
economic impact upon a substantial 
number of small entities. The rule will 
affect two Category I licensees. The 
companies that own these plants do not 
foll within the scope of the definition of 
"small entities" set forth in the 
Regulatory Flexibility Ac.1 or the Small 
Business Size Standards set out in 
regulations issued by the Small 
Business Administration in 13 CFR Part 
121. Thus, this rule does not foll within 
the purview of the act. 

Backfit Analysis 

The Commission has determined that 
the backfit rule, 10 CFR 50.109, does not 
apply to this rule because these 
amendments do not impose 
requirements on existing 10 CFR Part 50 
licensees. Therefore, a backfit analysis is 
not required for this rule. 

List of Subjects in 10 CFR Part 73 
Criminal penalties, Export, Hazardous 

materials transportation, Nuclear 
materials, Nuclear power plants and 
reactors, Reporting and recordkeeping 
requirements, Security measures. 

For the reasons set out in the 
preamble and under the authority of the 
Atomic Energy Act of 1954, as amended, 
the Energy Reorganization Act of 1974, 
as amended, and 5 U.S.C. 552 and 553, 
the Commission is.adopting the 
following amendments to 10 CFR Part 
73. 

59 FR 38553 
Published 7/29/94 
Effective 8/29/94 

10 CFR Part 73 

RIN 3150-AF09 

Temporary Access to Safeguards 
Information 
AGENCY: Nuclear· Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission (NRC) is amending its 
regulations concerning requirements for 
criminal history checks of individuals 
granted access to safeguards 
information. The final rule is a minor 
procedural change that corrects a defect 
in the rule that limits the Commission's 
authority to waive certain requirements 
and allow temporary access to 
safeguards information (SGI) pending 
completion of criminal history checks. 
EFFECTIVE DATE: August 29, 1994. 
FOR FURTHER INFORMATION CONTACT: N.E. 
Ervin, Office of Nuclear Reactor 
Regulation, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555-
0001, Telephone (301) 504-2946. 

SUPPLEMENTARY INFORMATION: 

Background 

Section 606 of Public Law 99-399, 
"The Omnibus Diplomatic Security and . 
Anti-Terrorism Act of 1986," added 
Section 149, "Fingerprinting for 
Criminal History Record Checks," to the 
law that requires nuclear power reactor 
licensees and applicants to conduct 
criminal history checks through the use 
of FBI criminal history data on each 
individual who is permitted unescorted 
access to the facility or is pennitted 
access to safeguards information. 
Section 149.b states, "The Commission, 
by rule, may relieve persons from the 
obligations imposed by this section, 
under specified terms, conditions, and 
periods, if the Commission finds that 
such action is consistent with its 
obligations to promote the common 
defense and security and to protect the 
health and safety of the public." 

NRC implementing regulations were 
published March 2, 1987, as a new 
§ 73.57 to 10 CFR Part 73 entitled, 
"Requirements for Criminal History 
Checks of Individuals Granted 
Unescorted Access to a Nuclear Power 
Facility or Access. to Safeguards 
Information by Power Reactor . 
Licensees." Relief from the 
requirements for certain situations is 
provided in§ 73.57(b)(2)(iv) which 
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states: "Upon further notice to licensees 
and without further rulemaking, the · 
Commission may waive certain. . 
requirements.of this section on a · 
temporary basis for temporary workers." 
Jn Generic Letter 87-10, 
"Implementation oflO CFR 73.57, 
Requirements For FBI Criminal History 
Checks," the NRC staff addressed· 
certain conditions under which these 
waivers may be granted. The defect that 
has been identified is that waiver 
authority is limited to temporary 
workers and excludes relief for 
permanent workers. This limitation 
creates questions about applying the 
waiver to permanent workers who may 

· need access to safeguards information 
pending completion of their criminal 
history checks. . 

This final rule amends 10 CFR 73.57 
. to clarify the Commission's authority to 
. temporarily waive certain requirements 
of the section without further · 
rulemaking as provided by Public Law · 
99-399. Specifically, the final rule 
removes the phrase, "for temporary 
workers," from 10 CFR 73.57(b)(2)(iv). 

Co11Jlcting this defect provides the 
Commission with the authority to 
temporarily waive certain requirements 
for permanent workers as well as 
temporary workers. Permanent workers 
will be able to have access to safeguards 
information before the results of their 
FBI criminal history .checks have been 
received and evaluated. This relieves an 
unnecessary and unreasonable burden 
on licensees. Permanent employees 
recently assigned to the site and granted 
unescorted access based on temporary 
access provisions, pending completion 
of criminal history checks, may now 
have access to SGI. Without this 
amendment, these employees would be 
precluded from tasks for which access 
to SGI 1s necessary until the results of 
the criminal history checks were 
complete. This amendment is consistent 
with the waiver provisions that allow 
temporary workers, under the same 
circumstances, access to SGI when this 
access is needed for specified tasks. 

Because this amendment is a minor 
procedural change that corrects an 
administrative defect in the rule, notice 
of proposed rulemaking and public 
procedures on the subject are 
impractical and unnecessary under 5 
U.S.C. 553. This amendment is effecth•e 
30 days after publication in the Federal 
Register. 

Environmental Impact: Categorical 
Exclusion 

The NRC has determined that this 
final rule is the type of action described 



PART 73 • STATEMENTS OF CONSIDERATION 

as a categorical exclusion in 10 CFR 
51.22(c)(2). Therefore, neither an 
environmental impact statement nor an 
environmental assessment has been 
prepared foT this fmal rule. 

Paperw.ork Reduction Act Statement 

This final rule does not contain a new 
or amended information collection 
requirement subject to the Paperwork 
Reduction Act.of 1980 (44 U.S.C. 3501, 
et seq.). Existing requirements were 
approved by the Office of Management 
and Budget under control number 3150-
0002. 

Dackfit Analysis 

The NRC has determined that the 
backfit rule, 10 CFR 50;109, does not 
apply to the action taken in this final 
rulemaking and therefore, that a backfit 
analysis is not required for this final 
rule. · 

List of Subjects in 10 CFR Part 73 

Criminal penalties, Export, Hazardous 
materials transportation, Import, 
Nuclear materials, Nuclear power plants 

· and reactors, Reporting and 
recordkeeping requirements, Security 
measures. 

For the reasons set out hi the 
. preamble and under the authority of the 
Atomic Energy Act of 1954, as amended; 
the Energy Reorganization Act of 1974, 
as amended; and 5 U.S.C. 552 and 553; 
the NRC is adopting the following 
amendment.to 10 CFR part 73. 

· 59 FR38889 
Published 8/1/94 
Effective 8/31/94 

10 CFR Part 73 

RIN 3150-AE81 

Protection Against Malevolent Use of 
Vehicles at Nuclear Power Plants 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission (NRC) is amending its 
physical protection regulations for 
operating nuclear power reactors. The 
amendments modify the design basis 
threat for radiological sabotage to 
include use of a land vehicle by 
adversaries for transporting personnel 
and their hand-carried equipment to the 
proximity of vital areas and to include 
a land vehicle bomb. The amendments 
also require reactor licensees to install 
vehicle control measures, including 
vehicle barrier systems, to protect 
against the malevolent use of a land 
vehicle. The Commission believes this 
action is prudent based on an evaluation 
of an intrusion incident at the Three 
Mile Island (TMI) nuclear power station 
and a bombing of the World Trade 
Center. The objective of this final rule 
is to enhance reactor safety by 
protecting against the use of a vehicle to 
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gain unauthorized proximity to vital 
areas. Further, the amendments will 
enhance reactor safety by protecting 
vital equipment from damage by 
detonation of a large explosive charge at 
the point of vehicle denial. 
EFFECTIVE DATE: August 31, 1994. 
FOR FURTHER INFORMATION CONTACT: 
Phillip F. McKee, Office of Nuclear 
Reactor Regulation, U.S. Nuclear 
Regulatory Commission, Washington, 
DC, telephone (301) 504-2933. 

SUPPLEMENTARY INFORMATION: 

Background 
On November 4, 1993 (58 FR 58804), 

the Commission published a proposed 
rule in the Federal Register for public 
comment that presented amendments to 
the physical protection requirements for 
operating commercial nuclear power 
reactors. The amendments proposed to 
modify the design basis threat for 
radiological sabotage to include use of a 
land vehicle by adversaries for 
transporting personnel, hand-carried 
equipment, and/or explosives. A total of 
35 letters of public comment were 
received from respondents representing 
more than 160 individual comments. 
Comments received in association with 
a public meeting conducted by the NRC 
on May 10, 1993, on this same topic 
have also been analyzed as part of this 
final rulemaking. An additional 11 
comments were received as a result of 
the meeting, representing an additional 
38 individual comments. Written 
comments received from the Advisory 
Committee on Reactor Safeguards 
(ACRS) and public comments made at a 
February 10, 1994, meeting of the ACRS 
are also addressed under the following 
analysis. Copies of the public comments 
received on this proposed rule are 
available for inspection and copying for 
a fee at the NRC Public Document 
Room, 2120 L Street NW (Lower Level), 
Washington, DC. 

Public Comment Analysis 

General 
Public comment on the rule was 

received from 25 licensees that operate 
commercial nuclear power reactors; two · 
industry groups, the Nuclear 
Management and Resources Council 
(NUMARC) and the Nuclear Utility 
Backfitting and Reform Group 
(NUBARG); two public citizens and one 
citizen's group, Ohio Citizen's for 
Responsible Energy; two advocacy 
groups, the Nuclear Control Institute 
(NCI) and the Committee to Bridge the 
Gap; one State nuclear safety agency; 
and two vendors. 

Additional comments were received 
as a result of an NRC-sponsored public 
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meeting of May 10, 1993. Comments 
were received from eight private 
citizens (the letter from one enclosed a 
petition signed by 40 individuals); two 
utilities; and one public interest group, 
Ohio Citizens for Responsible Energy. 
The proposed rule indicated that 
comments regarding malevolent use of 
vehicles submitted in association with 
the meeting would be treated under this 
final rule and that duplicate comments 
need not be submitted. Many of these 
respondents recommended 
strengthening the design basis threat to 
cover the maximum credible threat and 
increasing the number of security force 
members at power reactor sites as the 
best method to counter a terrorist 
vehicle bomb attack. The 
aforementioned petition, submitted to 
the Chairman of the NRC, indicated, 
among other things, that Congress 
should strengthen safeguards at nuclear 
facilities and should legislate the use of 
Federal guards at NRC-licensed sites. 
Comments received from 2 utilities that 
operate commercial nuclear power 
reactors either indicated support for the 
then-developing NUMARC comments or 
were similar to comments received on 
the proposed rule. 

A variety of general comments were 
received on the proposed rule and 
supporting documentation. Several 
strongly supported the rulemaking as 
proposed and expressed the view that 
rulemaking on this topic was the proper, 
proactive approach. A number of 
comments strongly supported a belief 
that vehicle intrusion and vehicle bomb 
threats exist. These comments refer to 
the Three Mile Island intrusion event 
and the World Trade Center bombing 
event as evidence of these threats. The 
NCI commented that the rule was long 
overdue. Some of those that supported 
the rule offered more detailed comments 
proposing further expansion of the 
design basis threat and placing more 
rigid controls on licensee actions to 
implement the rule. 

NUMARC provided detailed 
comments on behalf of the industry. 
Fourteen utilities confirmed their 
support or agreement with NUMARC's 
comments. NUMARC commented that 
industry believes that it is important to 
deter unauthorized land vehicle 
penetration challenges to a licensee's 
protected area and that industry. 
recognizes that facilities must be able to 
shut down safely in the unlikely event 
of the detonation of an explosive device 
outside the protected area. NUMARC 
considers these actions to be prudent for 
the protection of its employees, 
investment, and public confidence. 
NUMARC commented that because the 
NRC (as expressed in the proposed rule) 

and NUMA.RC agree in principle, the 
issue should be addressed in an 
integrated manner using a reasonable 
and realistic approach without imposing 
unnecessary conservatism. The details 
of NUMARC's comments identified 
areas where they considered the 
proposed rule took too conservative an 
approach. NUMARC also expressed 
general concerns about the backfit 
justification for the rule and the 
schedule for implementation. 

· NUBARG, wl:iose members include 15 
' nuclear utilities, provided comments 
that generally challenge the backfitting 
and regulatory analyses based on their 

: concerns that the analyses did not 
' provide a sufficient quantified basis for 
', finding the requisite "substantial 
i increase" in safety under the NRC's 
: backfitting rule. Two of the comment 
; letters provided by utilities confirmed 
· their support or agreement with 
NUBARG's comments. 

Several comments expressed the view 
that the proposed rule could not be 
substantiated based on the current 

: threat. As support for this position, 
: comments referred to conclusions 
• reached by the NRC in denial of a 1991 
' petition for rulemaking to require 

licensees to protect against truck bombs. 
Other comments indicated that two 
isolated events (the Three Mile Island 
intrusion event and World Trade Center 
bombing) did not justify rulemaking, 
particularly in light of the fact that the 
Federal Bureau of Investigation (FBI), by 

: their account, does not support the 
; position that the threat of malevolent 
' use of vehicles has increased and the 
' NRC position is that no actual vehicle 
! bomb threat against power reactors 
, exists. 
; Several comments opposed the 
' proposed rule because they considered 
: that it did not provide a substantial 

increase in protection of public health 
and safety or common· defense and 
security at a justifiable cost. Other 
comments indicated that the rule was _-

: extreme and unnecessarily burdensome 
, with little if any safety benefit and that 
. contingency plans for vehicle bombs 
_ currently in place adequately addressed 

the threat of malevolent use of vehicles. 
The NRC staff presented the proposed 

, rulemaking package to the Security 
Subcommittee of the Advisory 
Committee on Reactor Safeguards 

' (ACRS) on November 3, 1993, and the 
· full committee on November 4, 1993. 

The full committee was briefed on 
( December 10, 1993, iil a closed session, 
· by the Director, Office of Nuclear 
· Material Safety and Safeguards. 
, Following these briefings, ACRS's 
' December 10, 1993 letter to the 
Chairman raised concerns about the 
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rulemaking, particularly the justification 
for the rule, the lack of a quantitative 
risk assessment to support it, and the 
expedited nature of the i;ulemaking. A 
minority of four members of the ACRS 
expressed a view that the proposed rule 
represents a prudent and effective step 
toward enhancing public health and 
safety. On February 10, 1994, the ACRS 
heard presentations on the rulemaking 
from the NUMARC, the NCI, one public 
citizen, and the NRC staff members. On 
April 7, 1994, the staff briefed the ACRS 
in a closed session regarding additional, 
quantitative evaluations that supported 
this rulemaking. Issues raised by the 
ACRS in their December 10, 1993, letter 
are encompassed by issues raised by the 
public and are addressed in the 
following responses. 

Like the ACRS, NUMARC, NUBARG, 
and numerous utilities expressed 
concern that the safety benefit was not 
adequately justified or quantified. They 
challenged the validity of the regulatory 
and backfit analyses because of lack of 
quantification of the threat. They 
contended that the analyses contain no 
quantified risk data or safety goal 
evaluation to support the conclusion 
that the proposed regulations result in a 
substantial increase in public health and 
safety. Another comment, while 
acknowledging the potential difficulty 
in quantification of the threat, stated 
that the analyses were no more than 
"conclusionary" and fall short of 
demonstrating the requisite substantial 
increase in radiological safety. 

The-Commission notes that the use of 
probabilistic risk assessment (PRA) as a 
tool for estimating risk is sound when 
based on results from demonstrable, 
repeatable events and test data-for 
example, establishing the probability of 
failure and the mean time to failure for 
aircraft wing root structures due to 
metal fatigue or for valve failures due to 
water hammer or corrosion, etc. The 
NRC has examined the use of PRA to 
predict sabotage as an initiating event 
and concluded that to do so would not 
be credible or valid because terrorist 
attacks, by their very nature, may not be 
quantified. Past attempts to apply PRA 
techniques to acts of sabotage have 
resulted in similar findings. For 
example, in 1978, NUREG/CR-0400, the 
"Risk Assessment Review Group Report 
to the U.S. Nuclear Regulatory 
Commission" stated, "it was recognized 
that the probability of sabotage of a 
nuclear power plant cannot be 

, estimated with any confidence." For 
this same reason, according to this 
report, consideration of risk of sabotage 
was deliberately omitted in the Reactor 
Safety Study (WASH-1400). 
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In the "Policy Statement on Safety 
Goals for the Operation of Nuclear 
Power Plants" published on March 14, 
1983 (48 FR 10772), the Commission 
stated: 

The possible effects of sabotage or 
diversion of nuclear materials is not 
presently included in the safety goal. At 
present there is no basis on which to provide 
a measure of the risk of these matters. It is 
the Commission's intention that everything 
that is needed shall be done to keep such 
risks at their present, very low, level; and it 
is our expectation that efforts on this point 
will continue to be successful. With these 
exceptions it is our intent that the risk from 
all various initiating mechanisms be taken 
into account to the best of the capability of 
the current evaluation techniques. 

In the 1983 Indian Point licensing 
hearings, the NRC staff testified that 
PRA is unable to predict the probability 
of sabotage as an initiating event. Also, 
in a June 11, 1991, petition to institute 
an individual plant examination 
program for threats beyond the design 
basis, the NCI stated a position similar 
to the NRC's by recognizing that PRA­
type methods cannot be used to analyze 
for core damage frequency since one 
cannot quantify the likelihood of a 
terrorist attack. 

The Commission continues to believe 
that arbitrary selection of numbers to 
"quantify" threat probability without 
demonstrable, actual, supporting event 
data would yield misleading results at 
best. Knowledgeable terrorism analysts 
recognize the danger and are unwilling 
to quantify the risk. Over the past 
several years, a number of National 
Intelligence Estimates have been 
produced addressing the likelihood of 
nuclear terrorism. The analyses and 
conclusions are not presented in terms 
of quantified probability but recognize 
the unpredictable nature of terrorist 
activity in terms of likelihood. The NRC 
continues to believe that, although in 
many cases considerations of 
probabilities can provide insights into 
the relative risk of an event, in some 
cases it is not possible, with current 
knowledge and methods, to usefully 
quantify the probability of a specific 
vulnerability threat. 

The NRC notes that, although not 
quantified, its regulatory analysis 
recognizes the importance of the 
perception of the likelihood of an 
attempt to create radiological sabotage 
in assessing whether to redefine 
adequate protection. The NRC's 
assessment that there is no indication of 
an actual vehicle threat against the 
domestic commercial nuclear industry 
was an important consideration in 
concluding that neither the Three Mile 
Island intrusion nor the World Trade 

Center bombing demonstrated a need to 
redefine adequate protection. 

The NRC does not agree that 
quantifying the probability of an actual 
attack is necessary to a judgment of a 
substantial increase in overall 
protection of the public health and 
safety (a less stringent test of the 
justification for a rule change). Inherent 
in the NRC's current regulations is a 
policy decision that the threat, although 
not quantified, is likely in a range that 
warrants protection against a violent 
external assault as a matter of prudence. 

The potential threat posed by 
malevolent use of vehicles as part of a 
violent external assault and the need to 
protect against it have been the subject 
of detailed consideration and 
reconsideration by the Commission for 
more than fifteen years. The original 
requirements for physical security at 
power reactor sites proposed in the mid-
1970s included a requirement for 
barriers to prevent ready access to vital 
areas by ground vehicles. The 
Commission decided not to include the 
requirement at that time. 

The Commission reexamined the 
vehicle issue in great detail in the 
1980s. In 1986, the Commission 
concluded that, even though perimeter 
chain link fences would not prevent 
vehicle intrusion, the requirement for 
prompt response by guards armed with 
shoulder-fired weapons would limit 
actions of intruders. In reconsidering 
the risk from use of a vehicle to gain 
proximity to vital areas, the NRC's 
regulatory analysis does not suggest that 
the likelihood of a violent external 
assault has increased. Rather, the staff 
focussed its regulatory analysis on 
whether a vehicle could provide an 
advantage to an adversary with the 
characteristics of the design basis threat. 

The NRC assessed lessons learned 
from the TMI intrusion and concluded 
that a vehicle could provide advantages 
to an adversary not previously 
considered. In SECY-86-101, "Design 
Basis Threat-Options for 
Consideration," March 31, 1986, the 
NRC concluded that, even though 
perimeter chain link fences would not 
prevent vehicle intrusion, the 
requirement for prompt response by 
guards armed with shoulder-fired 
weapons would limit actions of 
intruders. Accordingly, in 1986, the 
NRC concluded that the installation of 
vehicle barriers might not constitute a 
substantial overall increase in the 
protection of public health and safety. 
More recently, the-NRC has analyzed 
the capability of existing licensee 
security measures to protect against a 
violent external assault that includes a 
vehicle as a mode of transportation. 
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These new analyses support the NRC's 
conclusions in the regulatory analysis 
for the proposed rulemaking. The NRC 
believes that the vehicle intrusion issue 
alone warrants the installation of 
vehicle barriers at nuclear power plants. 

In the 1980s, the NRC also consulted 
with other Federal agencies, including 
the National Security Council, regarding 
the use of vehicle bombs in the Middle 
East and their possible impact on the 
domestic threat situation. In June 1988, 
the NRC decided that it would not be 
necessary to change the design basis 
threat for radiological sabotage (10 CFR 
73.l(a)(l)) nor to require long-range 
planning by power reactor licensees for 
permanent protection against land 
vehicle bombs. However, as a matter of 
prudence, it directed development of 
NRC and licensee contingency plans for 
dealing with a possible land vehicle 
bomb threat to power reactors, should 
one arise. 

On June 11, 1991 (56 FR 26782), the 
Commission denied a petition for 
rulemaking to revise the design basis 
threat to include explosive-laden 
vehicles (PRN-73-9). In denying that 
petition, the NRC noted that the 
decision was based, in part, on the fact 
that only one truck bomb attack (1970) 
had occurred in the United States; there 
had been no other vehicle bomb attacks 
in the Western Hemisphere; there had 
been none outside areas of civil unrest; 
and there had been none directed 
against a nuclear activity. The vehicle 
bomb attack on the World Trade Center 
represented a significant change to the 
domestic threat environment that 
changed many of the points used in 
denying the petition and eroded the 
basis for concluding that vehicle bombs 
could be excluded from any 
consideration of the domestic threat 
environment. For the first time in the 
United States, a conspiracy with ties to 
Middle East extremists clearly 
demonstrated the capability and 
motivation to organize, plan, and 
successfully conduct a major vehicle 
bomb attack. Regardless of the 
motivations or connections of the 
conspirators, it is significant that the 
bombing was organized within the 
United States and implemented with 
materials obtained on the open market 
in the United States. Accordingly, the 
Commission believes that the threat 
characterized in the final rule is 
appropriate. 

As a result of the World Trade Center 
bombing, the NRC believes that the 
construction of a vehicle bomb is more 
likely to develop without advance 
indications. The NRC does not believe 
that it can quantify the likelihood of 
vehicle bomb attack. However, it has 
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performed a conditional probabilistic 
risk analysis for an existing power 
reactor site, assuming an attempt to 
damage a nuclear power plant with a 
design basis vehicle bomb placed at 
locations within the protected area that 
would create the greatest risk to public 
health and safety. The analysis 
indicated that the contribution to core 
damage frequency could be high. 

Barriers installed to protect against 
vehicle intrusion into protected areas 
would also protect, to varying degrees, 
against vehicle bombs. The NRC 
believes that adjusting the location of 
barriers where necessary to ensure a 
capability of protecting vital equipment 
against a design basis vehicle bomb 
would provide an additional, 
substantial increase in the overall 
protection of the public health and 
safety. Further, the NRC believes that 
the incremental costs to licensees to 
analyze the degree of protection against 
a vehicle bomb and to make adjustments 
in vehicle control measures in limited 
cases are justified, particularly 
considering the provisions in the rule 
allowing licensees to propose 
alternative measures if a site-specific 
analysis indicates that the costs of fully 
meeting the rule's design goals and 
criteria are not justified by the added 
protection that would be provided. The 
NRC's additional deterministic 
evaluations and limited probabilistic 
assessments have supported the NRC's 
earlier findings that protecting against 
vehicle intrusion and a vehicle bomb 
would substantially increase the overall 
protection of public health and safety. 
The NRC has updated the regulatory 
analysis to include these evaluations. 

Additional issues raised and the NRC 
response to these issues are provided in 
the sections listed below that follow: 
I. Threat Considerations 

A. Coupling Vehicle Intrusion and Vehicle 
Bomb Threat 

B. Characteristics of Design Basis Vehicle/ 
Explosive 

C. "Margin of Prudence" 
D. Design Basis Threat Re-Evaluation 
E. Applicability of 10 CFR 50.13 
F. "Threat" or "Alert" Program 

II. Regulatory and Backfit Analyses 
A. Redundant Engineered Safeguards 

Systems 
B. Peer Review of Analyses 
C. Clarification 

III. Rule Implementation 
A. Schedule 
B. NRC Review and Approval of Submittals 
C. Vehicle Barriers 
D. Passive Vehicle Barriers 
E. Active Vehicle Barriers 
F. Alternative Measures to Protect Against 

Explosives 
IV. NRC Inspection 
V. Miscellaneous 

A. Research Reactors 

B. Independent Spent Fuel Storage 
Installations 

C. Office of Management and Budget 
Supporting Statement 

I. Threat Considerations 

A. Coupling Vehicle Intrusion and 
Vehicle Bomb Threat 

Comment. NUMARC and several 
utilities commented that the proposed 
rule unnecessarily linked vehicle 
intrusion with a vehicle bomb. 
NUMARC commented that the proposed 
rule contemplates that the intruding 
vehicle would be fully loaded with 
personnel, equipment, and a large 
explosive device. NUMARC also 
commented that any considerations of a 
vehicle bomb should be for a stationary 
vehicle. NUMARC stated that coupling 
the vehicle intrusion event and vehicle 
bomb event added unnecessary 
conservatism. For example, to protect 
against a moving vehicle, bomb barriers 
would, in some cases, need to be more 
substantial to stop penetration of 
vehicle. NUMARC proposed that the 
revised design basis threat should 
include either a land vehicle intrusion 
or a detonation of explosives outside the 
protected area, but not a combination of 
the two. Along this same line, one 
comment expressed the opinion that the 
proposed language implies the need to 
protect against a vehicle used for 
transport, not for breaching a barrier or 
for use as a truck bomb. 

Another comment expressed a 
concern that a major defect in the rule 
is the lack of the assumption that the 
adversary could blast away a fence if a 
licensee were to choose to use, for 
example, cabling in the fence as the 
means to stop a vehicle. The respondent 
proposed that any barrier should be a 
heavy mass which would be resistant to 
destruction. 

Response. The Commission agrees 
with the NUMARC comment that the 
proposed rule could be read to imply 
that licensees would be required to 
provide protection against an intrusion 
by adversaries using a vehicle for 
transportation coincident with a vehicle 
bomb. This was not the intent and the 
rule wording has been revised to clarify 
this point. Commission deliberations on 
the rule have considered use of the 
vehicle as transportation for an 
adversary and a vehicle bomb as 
separate threats to be protected against. 

· Any coupling of adversary tactics 
associated with the rule was intended to 
allow for more efficient and cost 
effective protection against either a 
vehicle intrusion to gain rapid access to 
vital areas, as a single act, or against a 
vehicle bomb. 
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Meeting the requirements of the final 
rule will result in substantial protection 
from a vehicle bomb whether it is 
moving or stationary. The NRC's 
regulatory analysis indicated that, 
because of the short distances between 
vital areas and portions of some 
protected area boundaries, protection 
against a vehicle at those boundaries 
would be inconsistent with NUMARC's 
stated goal of being able to safely shut 
down a plant following the detonation 
of an explosive device outside the 
protected area. 

Regarding the comment that the rule 
should include the assumption that 
adversaries may use devices to destroy 
less substantial barriers and then gain 
access, the Commission does not agree 
that this assumption should be included 
in the rule. The NRC assessment of the 
threat environment does not support 
this assumption. Further, use of such a 
technique by an adversary would tend 
to diminish one of the major advantages 
of use of a vehicle-the element of 
surprise. 

B. Characteristics of Design Basis 
Vehicle/Explosive 

Comment. NUMARC provided a 
detailed proposal for characteristics of a 
design basis vehicle that could be used 
to attempt penetration of a nuclear 
power plant protected area and a design 
basis bomb that could be used in an 
attempt to damage plant equipment. 
Other comments indicated that vehicle 
speed should take into consideration 
terrain and seasonal conditions and that 
the proposed vehicle explosive device 
size was excessive and not justified by 
historical experience, particularly that 
in the United States .. 

Response. The Commission notes that 
it has relied on analogous historical data 
when enumerating the attributes of a 
design basis threat because there has 
never been a terrorist attack on an NRC­
licensed power reactor facility or a 
credible threat of an attack. This was the 
methodology used in formulating the 
original design basis threat statements 
in the late 1970s, and it was used in 
defining the proposed design basis 
vehicle threat. The design basis vehicle 
was defined after examining several 
hundred actual vehicle bombing attacks 
occurring worldwide during 
approximately the past decade. 
Historical data indicates that vehicle 
bombs, similar to the design basis 
vehicle, have been used in the past and 
their use can reasonably be expected to 
continue to occur in the future. The 
Commission has made some changes in 
the detailed characteristics of the design 
basis vehicle. The revised 
characteristics will require licensees to 
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provide substantial protection against a 
moving vehicle bomb. In addition, the 
NRC's implementation guidance 
discusses how the design of barrier 
systems can account for site-specific 
limits on the speed that a vehicle could 
attain because of factors such as terrain. 

Comment. One comment expressed 
confusion over reference to the design 
basis vehicle as a "4-wheel drive 
vehicle" in that this could imply that 
non 4-wheel drive vehicles would not 
have to be protected against. The 
comment recommended that the final 
rule language be changed to require 
protection against all land vehicles. 

Response. The Commission disagrees 
that the term "4-wheel drive vehicle" 
needs clarification. It reasons that 
protection against intrusion by a 4-
wheel drive vehicle encompasses 
protection against a land vehicle with 
less than 4-wheel drive. 

Comment. Other comments noted that 
the regulatory language should be 
changed to remove reference to 
equipment and explosives capable of 
being hand-carried, as opposed to that 
which the vehicle could carry. 

Response. As stated previously, this 
issue is being clarified by a revision of 
the design basis threat statement to 
separate the threat of intrusion versus 
vehicle bomb. In an intrusion event, the 
vehicle is obviously capable of 
transporting the equipment and 
explosives proposed to be hand-carried 
by an adversary. While the vehicle 
could carry more equipment than can be 
carried by the persons being 
transported, it is unlikely that this 
additional equipment would be of use to 
the adversaries. The vehicle is 
essentially a means of transport for the 
adversaries, and it is unlikely that once 
adversaries have left the vehicle they 
would be able to return to obtain 
additional equipment or explosives. 

Comment. One utility provided 
specific questions regarding several 
assumptions associated with the vehicle 
bomb. These included whether: 

The vehicle is under control by 
adversaries up to the point of 
detonation; 

The vehicle bomb automatically 
detonates when the adversary loses 
control of the vehicle or after a pre­
defined time period; 

The vehicle is used in combination 
with a secondary external event, e.g., 
loss of offsite power; and, 

Point of detonation, i.e., crash point 
or at a later point as vehicle rolls 
towards a facility. 

Response. With respect to a vehicle 
bomb, for analysis purposes the device 
would be considered to detonate at the 
point where the vehicle impacted the 

vehicle barrier system. Whether 
adversaries still have control of the 
vehicle or whether the detonation of the 
device is delayed should have little 
impact on the analysis of the effect of 
the explosive blast. Because the barrier 
system is intended to protect against 
vehicles gaining proximity to vital areas, 
the barrier system should not allow a 
vehicle to fully penetrate it and 
continue to roll towards a facility. 

With respect to a secondary external 
event, power reactor licensees must 
protect against all capabilities and 
attributes described by the design basis 
threat for radiological sabotage. This 
would not include protection against 
other natural events, such as damage 
from a hurricane, coincident with a 
sabotage threat. However, with respect 
to loss of off-site power, licensees 
should consider its loss, if vital 
equipment is assumed damaged, in their 
analysis of the effects of a vehicle bomb. 
This consideration is compatible with 
the basic premise that equipment not 
designated and protected as vital is 
vulnerable to damage and is not 
available. 

C. "Margin of Prudence" 
Comment. NUMARC and several 

utilities commented on NRC's use of the 
term "margin of prudence" as the basis 
for support of the proposed rulemaking. 
NUMARC commented that it is 
inappropriate to use such an undefined 
concept as a basis for rulemaking. These 
comments indicated that NRC 
expansion into matters of prudence is 
unwarranted and would result in 
expansion of the NRC's sphere of 
regulatory influence beyond plant 
safety. . 

Response. Use of the term "margin of 
prudence" must be put in perspective as 
used by the NRC in this rulemaking. 
The NRC requires an established level of 
security at nuclear power reactor sites as 
a provision against possible security 
contingencies that might arise. The NRC 
has concluded that a satisfactory level of 
security is one that is designed and 
implemented to protect against a 
hypothetical threat (design basis threat) 
that contains certain adversary 
attributes. These attributes have been 
selected based on Commission analyses 
of actual terrorist attributes and on 
judgment. The term "margin of 
prudence" was used in recent 
Commission deliberations to suggest 
that the World Trade Center bombing 
and the Three Mile Island intrusion had 
caused a change in the domestic threat 
environment or in the NRC's 
understanding of the sabotage threat 
that was not satisfactorily addressed by 
the existing design basis threat. Further, 
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· the term was used to suggest that a 
modification of the design basis threat 
was necessary to reestablish a level of 
security commensurate with the nature 
of security contingencies that might 
arise. Its use was illustrative only of the 
relationship between an actual threat 
and the hypothetical design basis threat 
and the change in that relationship 
caused by the World Trade Center and 
Three Mile Island events. The NRC 
intended no wider or expanded use of 
the term. 

D. Design Basis Threat Re-Evaluation 
Comment. NUMARC and several 

utilities commented that the revision to 
the design basis threat to address 
malevolent use of vehicles should be 
addressed in an integrated manner so 
that rulemaking on this topic would not 
be impacted after completion of an 
ongoing, more comprehensive review of 
the design basis threat. Other comments 
expressed concerns about deficiencies 
in the design basis threat that need to be 
addressed. Deficiencies identified by 
these comments included: protection 
against more than one insider, 
protection against a larger number of 
external attackers, capability of attackers 
to operate as more than one team, and 
use of aquatic vehicles. One comment 
was made that ongoing considerations 
for reductions in the insider 
requirements should be part of the 
overall reconsideration of the design 
basis threat. 

Response. The Commission notes that 
use of a vehicle by adversaries was 
addressed under Phase I of a re­
evaluation of the design basis threat 
which the NRC began in the Spring of 
1993. This phase of the re-evaluation 
has been completed. Other attributes 
associated with the design basis threat, 
such as those characterized in 
comments on the proposed rule, have 
been reviewed and considered as part of 
Phase II of the re-evaluation. NRC staff 
recommendations on this part of the re­
evaluation were provided to the 
Commission in a classified paper on 
March 15, 1994. 

E. Applicability of 10 CFR 50.13 
Comment. NUMARC, NUBARG, and 

several utilities stated that the proposed 
change in the design basis threat to 
include malevolent use of a vehicle 
amounts to escalation of the threat to 
efforts by an enemy of the United States. 
The comments contended that the 
proposed changes to the design basis 
threat are, therefore, in conflict with 10 
CFR 50.13, which specifies that 
licensees are not required to provide for 
design features to protect against attacks 
and destructive acts by an enemy of the 
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United States. One comment 
recommended that NRC should re­
·evaluate the design basis threat 
assumption to now include foreign 
enemies of the United States. 

Response. In 10 CFR 50.13, which 
was promulgated on September 26, 1967 
(32 FR 13445), the regulations provide 
that applicants for construction permits, 
operating licenses, or amendments 
thereto, need not provide for design 
features or other measures to protect 
against the attacks or destructive acts, 
including sabotage, by an enemy of the 
United States. The issue raised in a 
contested application for a power 
reactor construction permit, which led 
to the promulgation of 10 CFR 50.13, 
was whether the reactor should be 
constructed to withstand a missile 
attack from Cuba. There is a significant 
difference in the practicality of 
defending against a missile attack and 
constructing a vehicle barrier at a safe 
standoff distance from vital areas. 

The statement of considerations for 10 
CFR 50.13 makes it clear that the scope 
of that regulation is to relieve applicants 
of the need to provide protective 
measures that are the assigned 
responsibility of the nation's defense 
establishment. The Atomic Energy 
Commission recognized that it was not 
practical for the licensees of civilian 
nuclear power reactors to provide 
design features that could protect 
against the full range of the modem 
arsenal of weapons. The statement 
concluded with the observation that 
assessing whether another nation would 
use force against a nuclear power plant 
was speculative in the extreme and, in 
any case, would involve the use of 
sensitive information regarding both the 
capabilities of the United States' defense 
establishment and diplomatic relations. 

The new rule, with its addition to the 
design basis threat and added 
performance requirements, is in 
response to a clearly demonstrated 
domestic capability for acts of extreme 
violence directed at civilian structures. 
The participation or sponsorship of a 
foreign state in the use of an explosives­
laden vehicle is not necessary. The 
vehicle, explosives, and know-how are 
all readily available in a purely 
domestic context. It is simply not the 
case that a vehicle bomb attack on a 
nuclear power plant would almost 
certainly represent an attack by an 
enemy of the United States, within the 
meaning of that phrase in 10 CFR 50.13. 

Further, characterizing the threat as 
"para-military" adds little to the 
understanding of the intent of 10 CFR 
50.13. "Para-military" suggests an 
armed, trained group acting outside of a 
legally constituted military 

organization. In that sense, the design 
basis threat prior to this amendment 
already described a "para-military" 
group. "Para-military" groups of 
entirely domestic origin exist. 
Accordingly, the amended regulation 
and supporting analyses need not 
address 10 CFR 50.13, either on the 
grounds that a vehicle bomb attack is an 
attack by an enemy of the United States 
or the action of a "paramilitary" group. 
That regulation is irrelevant to the 
present rulemaking. 

The implication of the comments 
regarding 10 CFR 50.13 is that the 
simple addition of a vehicle bomb to the 
design basis threat should shift the 
function of providing physical security 
for nuclear power plants from the 
licensee to the Federal Government. The 
respondents present no real evidence or 
persuasive arguments for such a radical 
change in the regulatory environment. 

F. "Threat" or "Alert" Program 
Comment. One comment suggested 

that the NRC develop and implement a 
"threat or alert" program similar to the 
Department of Defense's Defense 
Condition "DEFCON" program. It was 
recommended that, under such a 
program, the NRC would immediately 
notify the industry when information is 
received from the intelligence 
community of an impending security 
alert and provide a recommended level 
of action. Licensees, in turn, would be 
required to develop security response 
plans based on NRC-established threat 
levels. 

Response. The Commission believes 
that its current Information Assessment 
Team approach for notifying licensees 
of significant events has been effective 
in disseminating and coordinating such 
information. The Information 
Assessment Team (IA T) assesses in a 
timely manner reported threats to NRC­
licensed facilities, materials, and 
activities to determine credibility and 
make recommendations to NRC 
management. The IA T is composed of 
experienced Headquarter's and Regional 
staff who are on-call 24 hours a day and 
bring a variety of expertise to the 
assessment process, such as reactor 
systems, site specific information, and 
liaison with other Federal agencies, 
including close coordination with the 
Department of Energy on threat 
advisories to the utility industry and 
NRC licensees. The IA T was established 
in 1976, and since that time has 
supported NRC decision makers 
responding to a range of threats, from 
bomb threats against reactors to times of 
international tension during Operation 
Desert Shield and Storm. For example, 
coordinated threat advisories related to 
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the latter were issued by the IA T on 
August 24, 1990, January 9, 1991, and 
April 2, 1991. However, the NRC does 
not believe that the IA T is an adequate 
alternative to vehicles barriers at 
nuclear power plants. 

II. Regulatory and Backfit Analysis 

A. Redundant Engineered Safeguards 
Systems 

Comment. One comment indicated 
that the proposed rule did not 
adequately take into consideration the 
existing engineered safeguards systems 
installed at nuclear power plants. The 
comment was made that unauthorized 
access and possible damage to any one 
vital area does not necessarily prevent 
the safe shut down of the nuclear 
reactor. 
. Response. The Commission agrees 
that consideration should be given to 
engineered safeguards systems and 
believes that flexibility has been built 
into the rule to allow for consideration 
of such existing systems. The 
redundancy and diversity of existing 
engineered safeguards systems was 
considered in the NRC analysis of the 
capability of existing licensee security 
measures to protect against a violent 
external assault that includes a vehicle 
as a mode of transportation. Specific 
plant equipment layout can be a factor 
in protective considerations against a 
vehicle bomb. Equipment that is 
redundant or provides backup to 
equipment assumed to be damaged by a 
vehicle bomb may be considered in the 
analysis for determining whether 
protective measures established to 
protect against vehicle intrusion fully 
meet the design goals and criteria for 
protection against a land vehicle bomb. 

B. Peer Review of Analysis 
Comment. One comment 

recommended that any research results, 
risk analyses, cost calculations and 
other work by the NRC should be 
subject to peer review. 

Response. The NRC believes that its 
work is subject to various types of 
review and, in a sense, is subject to peer 
review. Portions of the risk analyses 
were conducted by groups with 
appropriate expertise, including threat 
assessment, physical security system 
performance evaluation, critical target 
set analysis, safety system inspections, 
probabilistic risk analysis, vehicle 
barrier design, and vehicle bomb 
analysis. In addition, the types of efforts 
mentioned by the comment are often the 
subject of multiple office review within 
the NRC. Several technical review 
groups, both within and external to the 
NRC, provide further consideration of 
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NRC staff work. Finally, with respect to 
rulemaking, analyses are the subject of 
public comment. 

C. Clarification 

Comment. One comment noted that 
the wording associated with the backfit 
analysis in the proposed Federal 
Register notice did not precisely 
coincide with that found under 10 CFR 
50.109 (a)(3). 

Response. The Commission notes that 
the wording in the notice is wording 
that is used for most NRC rules that are 
subject to backfitting. The Commission 
considers that this wording is consistent 
with the requirement cited. 

III. Rule Implementation 

A. Schedule 

Comment. A large number of 
comments were received on the 
schedules associated with the proposed 
rule. Some indicated that the proposed 
schedule to submit a summary 
description of the barrier system and 
results of vehicle bomb comparison 
within 90 days was not long enough. 
One comment was received supporting 
the proposed schedule. Those 
commenting that the schedule was too 
tight expressed concern that 90 days did 
not provide sufficient time to perform a 
thorough design analysis, particularly if 
alternative measures were to be 
proposed. NUMARC, and several other 
respondents, recommended that 
licensees be provided 180 days after 
issuance of the rule to provide a 
summary description of the barrier 
system. 

A number of comments were also 
received stating that the proposed 
schedule to confirm implementation 
within 360 days after issuance of the 
rule was not long enough. Those 
commenting that the schedule for 
completion of installation was too tight 
expressed concern that the schedule did 
not adequately account for material 
procurement and availability, outage 
schedules, and weather circumstances. 
NUMARC and several other respondents 
recommended that licensees be 
provided 18 months after issuance of 
the rule to complete installation of 
measures to meet the rule. A few 
comments were received that 
recommended that implementation 
schedules be established on a case-by­
case basis. 

Response. The Commission agrees 
that an extension to the schedule is 
reasonable based on the fact that this is 
a new program for power reactor sites, 
that there may be some difficulty in 
procurement of active vehicle barrier 
systems, and that possible deleterious 

effects on scheduling may result from 
the weather or planned outages. 
Accordingly, the time period for 
submission of the summary required by 
10 CFR 73.55(c)(9)(i) is extended from 
90 to 180 days from the effective date 
of the rule. The implementation period 
required under 10 CFR 73.55 (c)(9)(ii) is 
extended from 360 days to 18 months 
from the rule's effective date. 

B. NRG Review and Approval of 
Submittals 

Comment. Three comments 
recommended that the NRC should 
review and approve all licensee 
submittals, including the summary 
description of the proposed measures to 
protect against vehicle intrusion, the 
results of the vehicle bomb comparison, 
and, for applicable licensees, alternative 
measures to protect against an explosive 
device. 

Response. The NRC believes that 
approval of all summaries submitted 
under 10 CFR 73.55(c)(9)[i) would 
unnecessarily delay expeditious 
implementation of this rule. All 
licensees are required to amend their 
physical security plans to commit to the 
implementation and use of the vehicle 
barrier system described by the 
regulations. These commitments are 
fully inspectable and enforceable by the 
NRC. The NRC would review and 
approve the limited number of requests 
expected to use alternative measures 
that might not fully meet the design 
goals and criteria for protection against 
a vehicle bomb. The final rule has been 
changed to clarify that proposals for 
alternative measures be submitted in 
accordance with the provisions of 10 
CFR50.90. 

C. Vehicle Barriers 
Comment. NUMARC and several 

other respondents expressed concern 
that barrier systems would be required 
to be "nuclear grade" and that this 
would unnecessarily escalate costs. 
Another comment expressed the 
opinion that, instead of licensees 
certifying to the NRC that vehicle 
barriers meet requirements, they be able 
to choose barriers from some pre­
approved list. NUMARC commented 
that design and certification needed to 
utilize existing technology and barrier 
device test results, or costs would 
unnecessarily escalate. NUMARC also 
requested that the discussion in the 
Regulatory Guide be expanded to 
describe flexibility available to licensees 
in designing and installing barriers. 

Response. The NRC is unaware of any 
requirement for "nuclear grade 
equipment" and notes that the 
expression does not appear in the 
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proposed rule or supporting guidance. 
The NRC agrees with the industry 
comment that commercially available 
materials suffice for the construction of 
the vehicle barrier if the barrier is 
capable of countering the design basis 
vehicle threat. As suggested by many 
respondents, the NRC recommends that 
affected licensees take advantage of 
available information on vehicle barrier 
testing, much of which has been 
conducted by Federal laboratories and 
agencies. 

With respect to the use of "pre­
approved barriers," the Commission 
believes that most vendors of 
commercial vehicle barrier systems 
know what the "stopping powers" of 
their barriers are. Licensees should use 
this as a resource in determining what 
barrier can counter the attributes of the 
Commission's design basis vehicle most 
cost effectively. In addition, the NRC 
has provided information on 
performance levels of several types of 
barriers to affected licensees. The 
Commission agrees with the NUMARC 
comment concerning expansion of the 
discussion on the flexibility of 
designing and installing barriers in the 
regulatory guide supporting the rule. 
The regulatory guide now reflects this. 

Comment. NUMARC expressed the 
view that compensatory measures, not 
explicitly addressed in the proposed 
rule or regulatory guide, for 
maintenance or repair of barriers should 
be determined by the licensee. Another 
comment stated that compensatory 
measures required if a barrier is 
temporarily inoperable, as with 
maintenance, need to be addressed at an 
early stage. 

Response. The NRC anticipates that 
vehicle barriers, particularly passive 
barriers, will infrequently become non­
functional once installed. For those 
infrequent cases, any compensatory 
measures should take into consideration 
the type and cause of the problem and 
the time the barrier will be non­
functional. For example, for short term 
problems with active or passive barriers, 
compensatory measures would not be 
expected to be extensive. In cases where 
barriers are non-functional for longer 
periods, compensatory measures may 
include placement of heavy vehicular 
equipment, concrete highway median 
barriers arranged in a serpentine 
fashion, installation of strands of 
airplane arresting wires, or the 
positioning of an officer armed with a 
high power contingency weapon may be 
appropriate. The regulatory guide issued 
in support of this rulemaking has been 
revised to include guidance regarding 
compensatory measures. 
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D. Passive Vehicle Barriers 

Comment. One comment was directed 
at the guidance that specified measures 
should be established to periodically 
verify the integrity of passive barriers 
outside the protected area. It was 
commented that passive barriers by 
their nature (ditches, berms, concrete 
filled embedded poles, etc.) do not 
require inspection, or if so, the period 
for inspecting should be on the order of 
several years. If licensees were to install 
a unique passive barrier that should 
need periodic inspection, it should be 
addressed on a case-by-case basis. 

Response. The Commission agrees 
that the components of many passive 
barrier systems do not need to be 
inspected on a weekly or monthfy basis 
due to the nature of their construction. 
Observations by routine security patrols 
should be sufficient to detect any 
degradation in the barrier. Some types 
of barriers may be more susceptible to 
deterioration, damage, or tampering and 
therefore should be subject to more 
frequent observation by security patrols 
or, in some cases, periodic inspection. 
Given the large variation in components 
of passive barriers, the Commission 
considers it appropriate to provide 
licensees with flexibility on how to 
assure the continued integrity of barrier 
components. If the barrier system is 
damaged, the Commission expects that 
such damage would be identified in a 
reasonable period and actions would be 
taken promptly to repair the damage. 

E. Active Vehicle Barriers 

Comment. Two comments were 
received requesting that the wording in 
the proposed regulatory guidance clarify 
that only one active barrier is needed to 
deny access. Also, one utility 
commented that the provision in the 
regulatory guide that specified vehicles 
and their operators be authorized for 
entry before being permitted access 
inside the vehicle barrier system would 
preclude their current practice of 
searching the vehicle after entry inside 
the active barrier. 

Response. The NRC agrees with these 
comments and the guidance in the 
regulatory guide supporting the rule has 
been changed. 

Comment. Another comment 
recommended that specific kinetic 
energy be identified for use in design of 
active barriers with documented 
performance satisfying specific energy 
requirements because this approach 
would help avoid costly independent 
testing to demonstrate performance. 

Response. Guidance previously 
forwarded to licensees, designated as 
Safeguards Information, defines the 

kinetic energy associated with the 
design basis vehicle. As previously 
stated, the NRC has provided 
information to affected licensees on 
performance levels of several types of 
barriers to help avoid costly 
independent testing. 

F. Alternative Measures to Protect 
Against Explosives 

Comment. One comment objected to 
the rule's provisions that would allow 
some licensees to provide only 
"substantial protection" and not 
equivalent protection to fully meet the 
Commission's design goals and criteria 
for protection against a vehicle bomb. 
One comment indicated that the NRC 
should not be considering costs in 
determining the acceptability of 
alternative measures because costs 
should not be considered relative to 
enforcing adequate protection. 
NUMARC commented that it was 
reasonable for licensees to have the 
option to propose alternative measures 
for Commission review when the design 
goals and criteria for protection against 
a vehicle bomb cannot be met without 
a significant resource burden. 

Response. The NRC's regulatory 
analysis concluded that neither the 
Three Mile Island or World Trade 
Center events demonstrated a need to 
redefine adequate protection. The NRC's 
basis for the backfit being implemented 
by this rulemaking was a determination 
that it would result in a substantial 
increase in protection of the public 
health and safety. Paragraph 
50.109(a)(3) of Title 10, Code of Federal 
Regulations, authorizes such a backfit 
only if the costs of implementation are 
justified in view of the increased 
protection. The NRC concluded that the 
estimated costs for all licensees to 
provide barriers to protect against 
vehicle intrusion were justified. 
However, at some sites, the location of 
barriers to protect against vehicle 
intrusion could provide substantial 
protection against a vehicle bomb 
without fully meeting the NRC's design 
goals and criteria for protection against 
an explosive device. For these licensees, 
the incremental costs for placing 
barriers further from vital areas or for 
providing additional protective 
measures to fully meet the design goal 
and criteria may not be justified by the 
incremental protection beyond the 
substantial level. 

Comment. NUMARC objected to the 
provision that licensees proposing 
alternative measures must compare their 
costs with the costs of measures needed 
to fully meet the design goals and 
criteria for protection against a vehicle 
bomb and must provide an assessment 
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supporting a finding that the additional 
costs are not justified by the added 
protection that would be provided. 
NUMARC asserted that the NRC was 
requiring licensees to perform analyses 
beyond what the NRC staff has done in 
support of the proposed rule. 

NUBARG similarly asserted that the 
NRC was requiring licensees to prove 
that alternative measures substantially 
increase safety, which is unfair. 
NUBARG asserts that this requires 
licensees to perform a backfit analysis 
on why they should not install a 
proposed modification (one that would 
fully meet the design goals and criteria) 
and that this runs counter to the backfit 
principle of the NRC providing the 
analysis. 

Several respondents stated that they 
understood that the rule and regulatory 
guidance specified that those licensees 
proposing alternative measures would 
need to submit to the NRC a quantitative 
analysis to justify that the cost of plant 
specific measures are not justified by 
the added protection afforded. The 
comments indicated that, based on this 
understanding, such a task would be 
difficult, if not impossible. 

A public interest group expressed the 
opinion that contingency planning as 
part of alternative measures is 
unacceptable when compared to a 
permanent vehicle control system. 

Response. The optional licensee 
analysis provided for in the revised 
regulations is intended to be similar in 
approach to that performed by the NRC 
in the development of the regulatory 
analysis for the rulemaking. The 
Commission recognizes the difficulties 
with respect to quantification of the 
protection provided (see general 
discussion) and would expect licensees 
to provide a more deterministic analysis 
in comparing the relative protection 
provided by alternative measures taken 
by the licensee that don't fully meet the 
Commission design goal and criteria for 
protection against a vehicle bomb. The 
Commission did not intend to require 
its licensees to do more c:if an analysis 
or a different type of analysis than that 
performed by the NRC. The quantitative 
aspects of the analysis required by the 
regulation only apply to cost 
considerations, particularly the 
comparison of costs needed to fully 
meet the Commission's design goals and 
criteria for protection against a vehicle 
bomb with the cost of alternative 
measures. 

The comment that contingency 
planning would be an unacceptable 
alternative to permanent vehicle barriers 
does not recognize the provision in the 
rule that specifies that all licensees are 
required to establish a vehicle barrier 
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system to protect against use of a land 
vehicle as a means of transportation to 
gain unauthorized proximity to vital 
areas. Licensees may not substitute 
contingency plans for vehicle barriers. 
Rather, contingency plans were 
identified as one possible option for 
licensees (those few where it may be 
practical for them to propose alternative 
measures to protect against explosives) 
to supplement protection provided by 
the licensee's vehicle barrier system for 
protection against a vehicle bomb. 

IV. NRC Inspection 
Comment. One comment indicated 

that the NRC should establish 
procedures to assure licensee 
compliance with the rule. 

Response. The NRC plans to inspect 
licensee implementation of the rule as 
part of the ongoing reactor inspection 
program. Most likely the inspection will 
be accomplished using a temporary 
inspection procedure, which is planned 
to be prepared after publication of the 
rule but before the required 
implementation date. 

As previously stated, all affected 
licensees are required to amend their 
physical security plans in response to 
this rule. All commitments in physical 
security plans are fully inspectable and 
enforceable by the NRC. 

V. Miscellaneous 

A. Research Reactors 
Comment. One comment 

recommended that, in light of the 
upcoming 1996 Olympics, all reactor 
fuel, heavy water, and kilocuries of Co 
and Cs be removed immediately from 
the Georgia Tech campus. 

Response. While research reactors do 
not fall within the scope of this 
rulemaking, the Commission notes that 
its threat assessment activities are 
performed on a continuing basis, in 
close liaison with the intelligence 
community. Should the level of 
domestic threat change at any time, 
appropriate action will be taken by the 
NRC. Specifically, the Atlanta Field 
Office of the FBI has established liaison 
with all Federal agencies in Georgia, 
including the NRC, relative to the 
Olympics. The FBI is the lead law 
enforcement agency in charge of the 
Olympics and, to date, has not indicated 
that there is any threat to NRC-licensed 
facilities or materials relative to the 
Olympics. 

B. Independent Spent Fuel Storage 
Installations 

Comment. NUMARC commented that 
independent spent fuel storage 
installations (ISFSis) should be clearly 
exempted from the rule. 

Response. The NRC did not intend for 
ISFSis to be subject to this regulation 
because of the lower consequences 
associated with storage of irradiated fuel 
removed from a power reactor core, 
particularly since spent fuel stor!)d at 
ISFSis must be aged for at least one 
year. The NRC is currently preparing a 
proposed rule to clarify physical 
protection requirements for ISFSis. The 
lessons learned from the TMI intrusion 
will be considered in that rulemaking. 
In addition, the NRC is attempting to 
quantify the consequences of a vehicle 
bomb detonated in the vicinity of an 
ISFSI. The results of this study will 
assist in making a determination as to 
whether vehicle bomb protection is 
needed at ISFSis. In the interim, the 
staff believes that the inherent nature of 
the fuel, along with the degree of 
protection provided by the approved 
storage means for spent fuel, provides 
adequate protection against a vehicle 
bomb. 

C. Office of Management and Budget 
Supporting Statement 

Comment. One comment identified 
that the NRC-estimated financial burden 
to licensees did not include capital costs 
for modifications. 

Response. The NRC notes that the 
financial burden cited by the comment 
was derived from the Office of 
Management and Budget Supporting 
Statement, required under the 
Paperwork Reduction Act. This 
statement deals solely with the licensee 
recordkeeping and reporting burden 
resulting from the new rule, i.e., the 
paperwork burden. Actual construction 
costs are considered in the regulatory 
analysis that supports the rule. 

Summary of Changes Made to Rule 
The following changes have been 

made as a result of public comment 
analysis: 

1. The design basis threat statement 
for radiological sabotage has been 
clarified to separate the threat of a land 
vehicle used for intrusion with that of 
a land vehicle used as a vehicle bomb. 

2. ISFSis have been specifically 
exempted from the rule. 

3. Clarification of what is meant by 
"the Commission's design goals and 
criteria" has been added to the 
regulatory text. 

4. The appropriate means for 
submitting alternative measures has 
been clarified under 10 CFR 
73.55(c)(9)(i) by adding the phrase "in 
accordance with 10 CFR 50.90." 

5. Summary and implementation 
schedules have been revised-from 90 
to 180 days for summary submittals, and 
from 360 to 540 days (18 months) for 
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completion of implementation. Both 
time periods are from the effective date 
of the rule which is 1 month from the 
date of publication in the Federal 
Register. · 

Availability of Supporting Guidance 
Two guidance documents are being 

developed by the NRC in support of this 
rule and are expected to be distributed 
to affected licensees before the effective 
date of the rule. These documents are: 
(1) Regulatory Guide 5.68, "Protection 
Against Malevolent Use of Vehicles at 
Nuclear Power Plants" and (2) NUREG/ 
CR 6190, "Protection Against 
Malevolent Use of Vehicles at Nuclear 
Power Plants." 

Regulatory Guide 5.68 will be 
available for inspection and copying for 
a fee at the Commission's Public 
Document Room, 2120 L Street, NW. 
(Lower Level), Washington, DC. Copies 
of issued guides may be purchased from 
the Government Printing Office at the 
current GPO price. Information on 
current GPO prices may be obtained by 
contacting the Superintendent of 
Documents, U.S. Government Printing 
Office, P.O. Box 37082, Washington, DC 
20013-2171. Issued guides may also be 
purchased from the National Technical 
Information Service on a standing order 
basis. Details on this service may be 
obtained by writing NTIS, 5825 Port 
Royal Road, Springfield, VA 22161. 

Copies ofNUREG/CR-6190 may be 
purchased from the Superintendent of 
Documents, U.S. Government Printing 
Office, P.O. Box 37082, Washington, DC 
20013-7082. Copies also will be 
available from the National Technical 
Information Service, 5285 Port Royal 
Road, Springfield, VA 22161. A copy 
also will be available for inspection and 
copying for a fee in the NRC Public 
Document Room, 2120 L Street, NW. 
(Lower Level), Washington, DC. 

Electronic Submittals 
Required paperwork may be 

submitted, in addition to an original 
paper copy, in electronic format on a 
DOS-formatted (IBM compatible) 5.25 or 
3.5 inch computer diskette. Text files 
should be provided in WordPerfect 
format or unformatted ASCII code. The 
format and version should be identified 
on the diskette's external label. 

Finding of No Significant 
Environmental Impact: Availability 

The Commission has determined 
under the National Environmental 
Policy Act of 1969, as amended, and the 
Commission's regulations in Subpart A 
of 10 CFR Part 51, that this rule is not 
a major Federal action significantly 
affecting the quality of the human 
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environment and, therefore, an 
environmental impact statement is not 
required. The rule involves installation 
of vehicle barriers at operating power 
reactor sites and an evaluation of these 
barriers by the licensee to determine 
whether they provide acceptable 

· protection against a land vehicle bomb 
under design goals and criteria 
established by the Commission. 

Implementation of these amendments 
will not involve release of or exposure 
to radioactivity from the site. 
Construction activities associated with 
passive vehicle barriers will involve 
some earth movement, either for 
excavation or development of berms, 
and possible destruction of trees and 
shrubbery. Since most active vehicle 
barriers are hydraulically operated, 
there may on occasion be leakage of this 
fluid to the environment. The activities 
required to implement these 
amendments involve no significant 
environmental impact. 

The environmental assessment and 
finding of no significant impact on 
which this determination is based are 
available for inspection at the NRC 
Public Document Room, 2120 L Street 
NW. (Lower Level). Washington, DC. 
Single copies of the environmental 
assessment and finding of no significant 
impact are available from: Carrie Brown, 
U.S. Nuclear Regulatory Commission, 
Washington, DC, telephone (301) 504-
2382. 

Paperwork Reduction Act Statement 

This final rule amends information 
collection requirements that are subject 
to the Paperwork Reduction Act of 1980 
(44 U.S.C. 3501 et seq.). These 
requirements were approved by the 
Office of Management and Budget 
approval number 3150-0002. 

The public reporting burden for this 
collection of information is estimated to 
average 500 hours per response, 
including the time for reviewing 
instructions, searching existing data 
sources, gathering and maintaining the 
data needed, and completing and 
reviewing the collection of information. 
Send comments regarding this burden 
estimate or any other aspect of this 
collection of information, including 
suggestions for reducing the burden, to 
the Information and Records 
Management Branch (MNBB-7714), 
U.S. Nuclear Regulatory Commission, 
Washington, DC 20555-0001; and to the 
Desk Officer, Office of Information and 
Regulatory Affairs, NEOB-3019, (3150-
0002), Office of Management and 
Budget, Washington, DC 20503. 

Regulatory Analysis 

The Commission has prepared a 
regulatory analysis on this regulation. 
The analysis examines the costs and 
benefits of the alternatives considered 
by the Commission. Interested persons 
may examine a copy of the regulatory 
analysis at the NRC Public Document 
Room, 2120 L Street NW. (Lower Level), 
Washington, DC. Single copies of the 
analysis may be obtained from Robert J. 
Dube, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555, 
telephone (301) 504-2912. 

Regulatory Flexibility Certification 

As required by the Regulatory 
Flexibility Act of 1980, 5 U.S.C. 605(b), 
the Commission certifies that this final 
rule does not have a significant 
economic impact on a substantial 
number of small entities. The rule 
affects only licensees authorized to 
operate a nuclear power reactor. The 
utilities that operate these nuclear 
power reactors do not fall within the 
scope of the definition "small entities" 
as given in the Regulatory Flexibility 
Act or the Small Business Size 
Standards promulgated in regulations 
issued by the Small Business 
Administration (13 CFR Part 121). 

Back/it Analysis 
As required by 10 CFR 50.109, the 

Commission has completed a backfit 
analysis for the final rule. The 
Commission has determined, based on 
this analysis, that backfitting to comply 
with the requirements of this final rule 
provides a substantial increase in 
protection to public health and safety or 
the common defense and security at a 
cost which is justified by the substantial 
increase. The backfit analysis on which 
this determination is based reads as 
follows. 

I. Statement of the specific objectives 
that the proposed action is designated to 
achieve. 

To publish a rule in response to 
direction from the Commission in a staff 
requirements memorandum dated June 
29, 1993. The Commissioners' decision 
to proceed with expedited rulemaking 
was the result of two events. On 
February 7, 1993, there was a forced 
vehicle entry into the protected area 
(PA) at Three Mile Island (TMI) Unit 1. 
On February 25, 1993, a van bomb, 
containing between 500 and 1,500 
pounds of TNT equivalent, was 
detonated at the World Trade Center in 
New York City. 

In its subsequent review of the threat 
environment, the NRC staff concluded 
that there is no indication of an actual 
vehicle threat against the domestic 
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commercial nuclear industry. 
Nonetheless, in light of the vehicle 
intrusion at TM! and the World Trade 
Center vehicle bombing, the NRC staff 
concluded that a vehicle intrusion or 
bomb threat to a nuclear power plant 
could develop without warning in the 
future. The objective of the rulemaking 
is to enhance reactor safety by 
maintaining a prudent margin between 
what is the current threat estimate (low) 
and the design basis threat for 
radiological sabotage specified in 10 
CFR 73.l(a) (higher). 

II. General description of the activity 
that would be required by the licensee 
or applicant in order to complete the 
proposed action. 

The rule requires each licensee 
authorized to operate a nuclear power 
plant to establish vehicle control 
measures to protect against the use of a 
design basis land vehicle as a means of 
transportation to gain unauthorized 
proximity to vital areas. This provides 
two benefits. First, it enhances a 
licensee's ability to interdict an 
adversary attempting to use a vehicle as 
an aid to reach critical safety 
equipment. Second, it provides 
protection against a land vehicle bomb. 

The rule requires licensees to evaluate 
the effectiveness of their vehicle control 
measures with respect to the protection 
they provide against a land vehicle 
bomb. Licensees are required to confirm 
to the Commission that the vehicle 
control measures to protect against 
veliicle intrusion, alone or in 
combination with additional measures, 
fully meet the Commission's design 
goals and criteria for protection against 
a vehicle bomb. Licensees that can show 
that the additional costs for measures 
required to fully meet the Commission's 
design goals and criteria for protection 
against a vehicle bomb are not justified 
by the added protection that would be 
provided have the option to propose 
alternative measures to the Commission. 
These licensees will not be relieved of 
the requirement to protect the facility 
against vehicle intrusion. 

Licensees that propose alternative 
measures are required to describe the 
level of protection that these measures 
would provide against a land vehicle 
bomb and compare the costs of the 
alternative measures with the costs of 
measures necessary to fully meet the 
criteria. The NRC will approve the 
alternative measures if the measures 
provide substantial protection against a 
land vehicle bomb and if the licensee 
demonstrates by an analysis, using the 
essential elements of the criteria in 10 
CFR 50.109, that the costs of fully 
meeting measures needed to protect 
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against a vehicle bomb are not justified 
by the added protection provided. 

III. Potential change in the risk to the 
public from the accidental offsite release 
of radioactive material. 

The potential change in the risk to the 
public from the accidental offsite release 
of radioactive material is discussed in 
detail in pages 4 through 7 and 10 
through 14 of the regulatory analysis 
that supports the rulemaking. Failure to 
protect against attempted radiological 
sabotage could result in reactor core 
damage and large radiological releases. 
Based on its assessment, the NRC 
concludes that amending its regulations 
to protect against malevolent use of a 
vehicle against a nuclear power plant 
provides a substantial increase in 
overall protection of the public health 
and safety. 

In summary, the TMI event 
demonstrated some aspects regarding 
use of a vehicle by a potential adversary 
that could present some challenges not 
previously considered by staff and 
licensees. The NRC considers that 
providing vehicle intrusion protection 
provides substantial enhancement 
against such a threat. Enhancements to 
protect against the vehicle intrusion 
threat also provide, to varying degrees 
dependent on site characteristics, 
enhancement for protection against 
vehicle bombs. 

The World Trade Center event 
demonstrated a capability within the 
United States to construct a truck bomb 
undetected. This recently demonstrated 
capability indicates that although a 
vehicle bomb attack at a nuclear power 
plant is not reasonably to be expected, 
it is somewhat more likely to develop 
without advance indications than the 
NRC previously believed. Therefore, the 
NRC considers that providing 
permanently installed vehicle bomb 
protection provides substantial 
enhancement against such a threat. 

IV. Potential impact on radiological 
exposure of facility employees and other 
onsite workers. 

By enhancing protection against the 
malevolent use of a vehicle, the rule 
decreases the potential for radiological 
exposure of facility employees and other 
onsite workers. Although the threat of a 
determined, violent attack at a nuclear 
power plant is considered to be low, the 
rule also decreases the risk that onsite 
workers could be injured by weapons 
fire or an explosion. 

V. Installation and continuing costs 
associated with the action, including the 
cost of facility downtime or the cost of 

'construction delay. 
Estimates of installation costs are 

discussed in detail on pages 7 through 
10 and 14 of the regulatory analysis. 
Ranges in cost estimates for three 
vehicle types illustrate the strong 

influence of vehicle characteristics. In 
addition, site-specific characteristics 
influence costs, including the need at 
some sites to extend the vehicle 
exclusion area beyond portions of the 
current PA boundary or providing a 
more substantial passive barrier. 

The NRC staff estimates that about 80 
to 90 percent of the sites will provide 
safe standoff distances against a vehicle 
bomb by providing a vehicle barrier in 
proximity to the present PA boundary. 
For these sites, cost estimates range 
from $290K for protecting the smallest 
protected area against a passenger 
vehicle to $2,955K for protecting the 
largest protected area against a large 
truck. (The characteristics of the design 
basis vehicle used to establish 
protection goals are described in a 
Safeguards Information document 
provided separately to affected 
licensees.) For the remaining 10 to 20 
percent of the sites, cost estimates range 
from $440K to $3,655K. 

An important consideration in 
assessing costs for the 10 to 20 percent 
of the sites that may have to protect 
beyond the existing protected areas is 
that the only definitive requirement for 
all licensees is that they provide 
measures to protect against the use of a 
land vehicle as a means of 
transportation to gain proximity to vital 
areas and that they assess any 
incremental measures, if necessary, to 
meet the design goal for a land vehicle 
bomb. The NRC will accept alternative 
measures if the measures provide 
substantial protection against a land 
vehicle bomb and if the licensee 
demonstrates by an analysis, using the 
essential elements of the criteria in 10 
CFR 50.109, that the costs of fully 
meeting measures needed to protect 
against a vehicle bomb are not justified 
by the added protection provided. 

Continuing costs to maintain barriers 
should be small. Implementation of the 
rule will not require facility downtime 
or construction delay. 

VI. The potential safety impact of 
changes in plant or operational 
complexity, including the relationship 
to proposed and existing regulatory 
requirements and NRC staff positions. 

There should be no adverse safety 
impact from the rule. Construction of 
barriers will be near or beyond existing 
protected area perimeters and should 
not delay authorized access to the 
protected area. 

VII. The estimated resource burden on 
the NRC associated with the action and 
the availability of such resources. 

There should be no new resource 
burden on the NRC. There will be no 
NRC staff licensing review of licensees' 
vehicle control measures before 
implementation. Licensees will be 
required to retain their analyses on site 
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for NRC staff review during routine 
inspections. Inspection of the 
approximately 67 total sites for 
explosive protection will be about 1 
FTE. Reviewing licensee proposals for 
alternative measures and 10 CFR 50.109 
type analyses will require 
approximately 1 FTE and 40K of 
technical assistance from the United 
States Army Corps of Engineers. 

VIII. The potential impact of 
differences in facility type, design, or 
age on the relevancy and practicality of 
the proposed action. 

The action is relevant for all nuclear 
power reactors. The action should also 
be practical at most sites. If a barrier 
stopped a vehicle at the PA perimeter 
with little or no further penetration, 
about 90 percent of the sites would 
provide significant protection against 
the design basis vehicle bomb. 

In those cases where licensees 
determine additional security measures 
may be needed to protect safe shutdown 
capability, the rule permits licensees to 
either implement the additional security 
measures or develop alternative 
protection strategies. The licensee may 
propose alternative measures if the 
measures provide substantial protection 
against a land vehicle bomb and if they 
demonstrate by an analysis, using the 
essential elements of the criteria in 10 
CFR 50.109, that the costs of fully 
meeting measures needed to protect 
against a vehicle bomb are not justified 
by the added protection provided. The 
NRC staff will review licensee's 
alternative proposals and make an 
acceptability determination. The 
Commission will be notified of such 
NRC staff action. 

NRC staffs analysis also indicates that 
there is a high likelihood that all sites 
will be capable of achieving and 
maintaining safe shutdown if a design 
basis bomb were detonated at any land 
accessible location of a nuclear power 
plant outside of the owner controlled 
area. 

IX. Whether the proposed action is 
interim or final, and if interim, the 
justification for imposing the proposed 
action on an interim basis. 

The action is to promulgate a final 
rule. The rulemaking does not involve 
interim actions. 

List of Subjects in 10 CFR Part 73 

Criminal penalties, Hazardous 
materials transportation, Nuclear 
materials, Nuclear power plants and 
reactors, Reporting and recordkeeping 
requirements, Security measures. 

For the reasons set out in the 
preamble and under the authority of the 
Atomic Energy Act, as amended, and 5 
U.S.C. 552 and 553, the NRC is adopting 
the following amendments to 10 CFR 
Part 73. 
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59 FR 48944 
Published 9/23/94 
Effective 10/24/94 

Certification of Gaseous Diffusion 
Plants 

See Part 76 Statements of Consideration 

59 FR 50688 
Published 10/5/94 
Effective 10/5/94 

NRG Library; Address Change 

See Part 35 Statements of Consideration 

60 FR 13615 
Published 3/14/95 
Effective 4/13/95 

Reduction of Reporting Requirements 
Imposed on NRG Licensees 

See Part 50 Statements of Consideration 

60 FR 24549 
Published 5/9/95 
Effective 5/9/95 

Changes to NRG Addresses and 
Telephone Numbers 

See Part 2 Statements of Consideration 

60 FR46497 
. Published 9/7/95 

Effective 10/10/95 

10 CFR Part 73 

RIN 3150-AF36 

Changes to Nuclear Power Plant 
Security Requirements Associated 
With Containment Access Control 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission (NRC) is amending its 
regulations to delete certain security 
requirements for controlling the access 
of personnel and materials into reactor 
containment during periods of high 
traffic such as refueling and major 
maintenance. This action relieves 
nuclear power plant licensees of the 
requirement to separately control access 
to reactor containments during these 
periods. Deletion of this requirement 

decreases the regulatory burden for the 
licensees without degradation of 
physical security. 
EFFECTIVE DATE: October 10, 1995. 
FOR FURTHER INFORMATION CONTACT: Dr. 
Sandra Frattali, Office of Nuclear 
Regulatory Research, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555, telephone (301) 415-6261, e­
mail sdf@nrc.gov. 

SUPPLEMENTARY INFORMATION: 

Background 

In 1991, the Commission re-examined 
the NRC's nuclear power plant security 
requirements associated with an 
internal threat contained in 10 CFR Part 
73, "Physical Protection of Plants and 
Materials." In a report to the 
Commission dated August 4, 1992 
(SECY-92-272), the NRC staffidentified 
requirements that were redundant, out 
of date, or marginal to safety. Following 

: public meetings held to discuss these 
requirements, the NRC staff submitted a 
subsequent report to the Commission 
dated December 12, 1993 (SECY-93-
326), with recommended changes to 
§ 73.55. One of the recommended 
changes was the deletion of 
§ 73.55(d)(8), which contained a 
requirement for separate access control 
to reactor containments, which is 
unneeded, and a requirement for locks 
and alarms, which is contained 
elsewhere in 10 CFR Part 73. The 
Commission has decided to remove this 
paragraph to provide burden relief to 
licensees without compromising the 
physical protection of licensed activities 
against radiological sabotage. The other 
recommendations contained in SECY-
93-326 will be addressed in another 
NRC rulemaking action. 

Proposed Rule and Public Comments 

On May 10, 1995 (60 FR 24803), the 
NRC published, with a public comment 
period of 30 days, a proposed rule that 
would delete § 73.55(d)(8). Twenty-two 
comments were received: 20 from 
utilities, 1 from an industry group, and 
1 from a labor union. All commenters 
supported the proposed rule. The 
commenters agreed that the proposed 
action would reduce the regulatory 
burden but would not degrade the 
physical security of nuclear power 
plants. The industry group further 
commented that significant savings 
could result from this rulemaking. One 
of the utilities commented that it would 
enable utilities to make more efficient 
use of their resources. 

One utility questioned whether the 
same relief would apply when access to 
containment is from an area provided 
with access controls and other security 
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features but not formally designated as 
a vital area. The same relief would not 
generically apply to these situations 
because the level of control varies for 
each area. However, the NRC will 
consider each situation on a case-by­
case basis. 

Another utility asked if its approved 
security plan, which already had 
requirements for access to containment 
directly from a protected area, was 
affected by this rulemaking. This rule 
affects access controls only from vital 
areas into containment. This rule does 
not affect access controls from protected 
areas into containment, thus, it does not 
affect any approved security plan for 
access to containment from a protected 
area. When access from a protected area 
into containment is necessary, existing 
access controls must remain in effect at 
the entrances to containment. 

Final Rule 
Based on the public comments, the 

NRC staff considers that no change to 
the final rule is necessary. Thus, the 
final rule remains the same as the 
proposed rule. 

The final rule deletes paragraph (d)(8) 
of§ 73.55. This amendment relieves 
licensees of an unnecessary burden, 
without degrading physical security. 
Moreover, since security personnel are 
no longer required to be assigned to a 
radiation control area, there will be a 
decrease in occupational exposure. NRC 
notes that this change applies only to 
access control from vital areas into 
reactor containment for the purpose of 
physical security and does not relieve a 
licensee of requirements established for 

· the purpose of radiological control and 
emergency planning. 

Environmental Impact: Categorical 
Exclusion 

The Commission has determined that 
this rule is the type of action described 
as a categorical exclusion in 10 CFR 
51.22 (c)(2). Therefore, neither an 
environmental impact statement nor an 
environmental assessment has been 
prepared for this rule. 

Paperwork Reduction Act Statement 
This final rule does not contain a new 

or amended information collection 
requirement subject to the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3501 
et seq.). Existing requirements were 
approved by the Office of Management 
and Budget, approval number 3150-
0002. 

Regulatory Analysis 
Elimination of§ 73.55(d)(8) relieves 

licensees of the requirement to station 
security personnel at entrances to 
containment during periods of high 
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traffic. The potential savi~gs to the 
licensees from the elimination of this 
requirement are substantial. Assuming, 
on the average, two security personnel 
are needed to control access to 
containment during the time the reactor 
is open, and assuming that the 
containment is open 50 days per major 
outage, with 2 major outages every 3 
years, and a wage of approximately $30 
per hour (loaded) for security personnel, 

. the total savings per reactor per year. . -
will be: 

2 guards/reactor x 50 days/outage x 2/a 
outages/year x $30/hr-guard x 24 
hrs/day= $48,000/year-reactor. 

With 110 operating nuclear power 
reactors, the total savings for the 
industry are potentially $5,280,000/ 
year. Moreover, deletion of§ 73.55(d)(8) 
results in a decrease in occupational 
exposure because security personnel 
will no longer be required to be within 
the radiation controlled area directly 
adjacent to containment. 

Reactor containment or adjacent areas 
that provide access to containment are 
already vital areas. Thus, access of 
personnel into containment is already 
controlled. In addition, having security 
personnel control access of materials 
into containment provides no 
substantial benefit since material access 
into the protected area is already 
controlled and the containment is 
located within the protected area. 
Furthermore, after reactor containment 
is secured following periods of heavy 
traffic, existing NRC requirements for 
walkdown inspections and security 
searches apply and assure the security 
of the containment. Hence, the 
requirement that access into the reactor 
containment itself be separately 
controlled provides little or no 
additional security. 

In addition, because a reactor 
containment is a vital area, it is subject 
to the vital area requirements for locks 
and alarms contained in other sections 
of§ 73.55, as well as all other policies 
and procedures related to vital areas and 
equipment. Thus, the requirement for 
locks and alarms in paragraph (d)(8) is 
redundant. 

Based on the above discussion, the 
NRC concludes that eliminating 
§ 73.55(d)(8) provides relief to the 
licensees and lowers occupational 
exposure without compromising 
physical protection of licensed activities 
against radiological sabotage at nuclear 
power reactors. 

Regulatory Flexibility Certification 

As required by the Regulatory 
Flexibility Act of 1980, 5 U.S.C. 605(b), 

the Commission certifies that this rule 
does not have a significant economic 
impact on a substantial number of small 
entities. This rule affects only licensees 
authorized to operate nuclear power 
reactors. These licensees do not fall 
within the scope of the definition of 
"small entities" set forth in the 
Regulatory Flexibility Act, or the size 
standards established by the NRC (10 
CFR2.810). 

Backfit Analysis 

The Commission has determined that 
the backfit rule, 10 CFR 50.109, does not 
apply to this final rule because this 
amendment does not impose new 
requirements on existing 10 CFR Part 50 
licensees. It is voluntary and should the 
licensee decide to implement this 
amendment, it is a reduction in burden 
to the licensee. Therefore, a backfit 
analysis has not been prepared for this 
amendment. 

List of Subjects in 10 CFR Part 73 

Criminal penalties, Hazardous 
materials transportation, Export, Import, 
Nuclear materials, Nuclear power plants 
and reactors, Reporting and 
recordkeeping requirements, Security 
measures. 

For the reasons set out in the 
preamble and under the authority of the 
Atomic Energy Act of 1954, as amended, 
the Energy Reorganization Act of 1974, 
as amended, and 5 U.S.C. 552 and 553, 
the NRC is adopting the following 
amendments to 10 CFR Part 73. 
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Material Control and Accounting 
Requirements for Facilities Licensed 
To Possess and Use Formula 
Quantities of Strategic Special Nuclear 
Material 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission is amending its material 
control and accounting (MC&A) 
requirements for facilities licensed to 
possess and use formula quantities of 
strategic special nuclear material 
(SSNM). These amendments will apply 
to all such fuel cycle facilities except 
irradiated fuel reprocessing plants, 
waste disposal operations, nuclear 
reactors, and users of nuclear materials 
in sealed sources. The amendments will 
significantly strengthen MC&A 
capabilities at the affected facilities by 
requiring more timely detection of 
anomalies potentially indicative of 
SSNM losses and by providing for more 
rapid and conclusive resolution of 
discrepancies. The amendments will be 
cost-effective by virtue of the fact that 
current requirements which are not cost­
effective will be eliminated and existing 
process, production, and quality control 
information will be utilized to enhance 
material control and accounting 
capabilities. 
EFFECTIVE DATE: April 29, 1987. 
FOR FURTHER INFORMATION CONTACT: 
Mr. C.W. Emeigh, Safeguards Material 

Licensing and International Activities 
Branch, Division of Safeguards, Office of 
Nuclear Material Safety and Safeguards, 
U.S. Nuclear Regulatory Commission, 
Washington, DC 20555 Telephone: (301) 
427-4769. 
SUPPLEMENTARY INFORMATION: 

Background 

The amended MC&A requirements are 
being codified in 10 CFR Part 74 which 
has been established for documentation 
of all specific domestic MC&A 
regulatory requirements. Requirements 
for general licenses have been retained 
in Part 70. 

Four high enriched uranium 
processing facilities will be subject to 
the amended requirements: Babcock and 
Wilcox, Lynchburg, Virginia; GA 
Technologies, San Diego, California; 
Nuclear Fuel Services, Erwin, 
Tennessee; and United Nuclear 
Corporation, Uncasville, Connecticut. 
Licensees processing special nuclear 
material of low strategic significance 
will continue to be subject to § 74.31, 
while licensees processing special 
nuclear material of moderate strategic 
significance and potential licensees 
processing strategic special nuclear 
material in irradiated fuel reprocessing 
plants will continue to be subject to the 
MC&A requirements contained in 10 
CFR Part 70. 

Current domestic MC&A regulations 
for strategic special nuclear material 
require bimonthly inventories. 
Comparison of an inventory difference 
[ID) with its associated limit of error 
(LEID) and with percent of throughput 
does not occur un ti! nearly 30 days after 
the beginning of the physical inventory. 
Consequently, a thorough investigation 
of any identified anomaly might not 
occur, in the worst case, for 90 days 
after the contributing event occurred. 
The usefulness of these bimonthly 
inventories in providing assurance that 
significant quantities of SSNM have not 
been diverted has been limited by the 
difficulty encountered in conclusively 
resolving large inventory differences. 
This has necessitated reliance on 
material control data, plant security 
records, and intelligence information for 
the desired assurance. Recognizing this 
shortcoming, on August 20, 1981, the 
Commission approved publication of an 
Advance Notice of Proposed 
Rulemaking [ANPRM) to solicit public 
comment on how to revise MC&A 
regulations for SSNM that is capable of 
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being made into fission explosives. The 
ANPRM, which was published in the 
Federal Register on September 10, 1981 
(46 FR 45144), included goals of the 
rulemaking and five options for 
achieving those goals. The primary goals 
were stated as: (1) Timely and localized 
detection of anomalies potentially 
indicative of a material loss, (2) rapid 
determination of whether an actual loss 
had occurred, and (3) availability of 
information to aid in the recovery of 
material in the event of an-actual loss. 

Two of the five options suggested in 
the ANPRM for achieving these goals 
retained an emphasis on periodic 
physical inventories. The other three 
options introduced requirements for the 
timely use of process monitoring 
information for safeguards purposes 
with de-emphasis of the importance and 
frequency of physical inventories. 
Responders to the ANPRM in some 
instances expressed reservations on the 
feasibility of \Ising process monitoring 
information for safeguards purposes 
because of the lack of demonstrable 
evidence of successful application, but 
suggested no alternatives. Based on the 
comments received and on the results of 
continuing technical studies, a decision 
was made to proceed. The proposed rule 
that was presented to the Commission 
for publication included much of the 
substance of Options 3 and 4 of the 
ANPRM but was rewritten to: (1) Delete 
unnecessarily prescriptive requirements, 
(2) reduce the number of plans and 
programs required, (3) improve clarity, 
(4) incorporate capabilities to protect 
against certain types of inside 
adversary, and (5) provide flexibility for 
licensees to select the most cost­
effective ways of achieving performance 
objectives. The rule gave credit for 
SSNM in secure containment and 
recognized differences with respect to 
safeguards vulnerability between 
processing SSNM in bulk form and in 
encapsulated form. 

The proposed rule was published in 
the Federal Register on February 2, 1984 
(49 FR 4091). Concurrent with the 
pub Ii ca lion, copies of a Standard 
Format/ Acceptance Criteria guide and a 
Regulatory Analysis were placed in the 
Public Document Room. Public 
comments were requested to be 
submitted by June 5, 1984. Citing 
technical complexity as the principal 
reason, the affected licensees requested 
an extension of the comment period. 
The comment period subsequently was 
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extended to September 5, 1984 (June 19, 
1984; 49 FR 25005). 

Comments on the Proposed Rule 

The Commission received four letters 
from licensees and a memorandum from 
the Department of State commenting on 
ithe proposed rule. Copies of the letters 
are available for public inspection and 
copying for a fee at the NRC Public 
Document Room at 1717 H Street NW., 
Washington, DC 20555. 

Changes in Response ta Public 
Comments 

1. Three respondents expressed 
concern over the technical feasibility of 
implementing an MC&A system in 
compliance with proposed rule 
requirements. One respondent pointed 
out that experimental projects designed 
to enhance near-real-time accounting 
failed to demonstrate the applicability of 
the technique in actual operating plants. 
A second respondent took issue with a 
statement in the Regulatory Analysis 
which indicated that the prompt 
accountability concept was 
technologically feasible and that 
significant benefits to MC&A systems 
·could be achieved at moderate cost. The 
respondent cited results of a study 
performed at its site for the Commission 
as the basis for its skepticism. The third 
respondent expressed concern over the 
complex statistics that obviously would 
be involved in analyzing material 
control test data over space and time, as 
had been proposed. 

The Commission has re-evaluated the 
in-process monitoring requirements in 
the proposed rule with respect to 
whether or not design goals could be 
achieved. Based on this re-evaluation 
the Commission concluded that the 
objective of upgraded material control 
and accounting systems could be 
achieved through less drastic 
modification of existing requirements. 
This change in direction has resulted in 
deletion of multiple time and area-wide 
loss detection tests from the rule and 
addition ofrequirements for quality 
control tests and trend analyses at the 
.unit process level. Additionally, physical 
inventory requirements have been 
modified in the area of inventory 
difference evaluation criteria. The 
significance of an inventory difference 
will be initially tested against' a 
threshold that takes into account 
measurement error only. If this 
threshold is exceeded, an investigation 
will be required which must include the 
computation of a second threshold that 
takes historical ID variation into 
account. 

2. A comment was received to the 
effect that research and development 
operations by design do not achieve the 
steady state conditions required for 
application of in-process monitoring 
tests_ for loss detection. The respondent 

proposed that such operations be 
exempted from in-process monitoring 
requirements and instead be subjected 
to either bimonthly inventories or 
periodic material balances coupled with 
item monitoring. 

The Commission agrees with this 
assessment and has modified the rule 
for research and development 
operations to require material balances 
on a lot or batch basis, item monitoring, 
and analysis of material balance data 
for trends. An appropriate exemption 
has been added to § 74.53(a) in addition 
to the new requirements in paragraph (c) 
of the same section. 

3. A respondent stated an opinion that 
,samples should be exempt from in­
'lprocess monitoring requirements on the 
basis that the SSNM quantities in 
samples are small and would require the 
acquisition of a large number by an 
adversary in order to obtain five 
formula kilograms. Sample control 
systems would rapidly detect such a 
removal. An additional relevant point 
was the fact that the total quantity of 
iSSNM in a la)Joratory is typically small. 
I The Commission agrees with the 

''respondent and exempted samples 
containing less than 0.05 formula 
kilograms of SSNM from in-process 
monitoring requirements and modified 
item monitoring requirements to allow 
for the treatment of such samples as 
items. Larger samples are expected to be 
within the scope of a material control 
test whether it be applied in the 
originating process unit or in the 
laboratory. In the former case, adequate 
1administrative controls would be 
required to protect the integrity of the 
sample until it was returned to the 
originating process unit. 

4. Two respondents expressed 
concern over the effect of data that is 
statistically non-normal on the 
establishment of alarm thresholds for 
loss detection. The respondent indicated 
that analyses of current process 
monitoring data pointed up the fact that, 
for some units, test data were non­
normally distributed. 

The Commission agrees that this is a 
concern, especially if the tails of a 
statistical' distribution coine into 
consideration. Unacceptably high false 
alarm rates will result when such 
conditions exist. To alleviate this 
concern, the required detection 
probability for losses from individual 
process units has been revised 
downward from 99 percent to 95 
percent. 

5. Comments were received from two 
licensees regarding the difficulties likely 
to be encountered in complying with the 

. bias correction requirements reflected in 
·the proposed rule. The principal 
difficulty lies in the fact that bias 
corrections are not sufficiently timely to 
permit record corrections to be made on 
the process floor. Retroactive 
corrections to the bo~ records 
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necessitate the correction of label 
values on individual items if the 
accounting system is to balance. 

The Commission agrees that bias 
corrections are difficult to accommodate 
in the accounting system. However, 
accounting for the impact of biases is an 
important consideration in achieving a 
reliable MC&A system. Consequently, 
requirements for bias corrections have 
been retained but modified to resolve 
some of the associated difficulties. 

6. A respondent requested that 
consideration be given to permitting 
storage of untamper-sealed items in 
enclosures other than vaults. The 
respondent provided examples of 
situations in which untamper-sealed_ 
containers and unencapsulated solid 
fuel forms were stored in controlled 
access areas for varying time periods 
during the fabrication process. It was 
pointed out that in many instances it 
was impractical to tamper-seal certain 
material forms and that minimal 
handling was important to prevent 
damage. 

The respondent's points are 
considered valid. Consequently, the 
final rule has been modified to permit 
storage of untamper-sealed containers in 
permanently controlled access areas. As 
indicated in the acceptance criteria, the 
area should be equipped with adequate 
controls to preclude undetected access 
to the SSNM by one individual in any 
position. The requirement to provide 
protection at least equivalent to tamper­
safing dictates the level of control that is 
expected. 

7. One respondent stated that the 
requirements of 10 CFR 70.57 and 70.58 
·should be changed to performance­
oriented safeguards. 

The Commission agrees with the 
respondent's statement and has taken 
action to accomplish this task. The 
quality assurance and accounting 
requirements in § 70.89 of the proposed 
rule(§ 74.59 of the final rule] have been 
replaciid with portions of 10 CFR 70.57 
· and 70.58 that have been rewritten to be 
performance oriented, to delete obsolete 
requirements, and to clarify the quality 
assurance and accounting requirements 
applicable to Category I licensees. 

Comments Nat Incorporated 

1. A respondent indicated that the 0.1 
percent of active inventory limit on the 
standard error of the inventory 
difference estimator was not achievable 
for its particular process. 

This comment appears to be the result 
of a misconception of what is being 
required. The proposed limit, while 
somewhat more restrictive than the 
current limit, should be achievable 
without extraordinary effort. Taking into 
account the differences in the method of 
computation, the current limit (i.e., 0.5% 
of additions to or removals from process 
expressed at the two standard deviation 
level) would equate to one standard 
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deviation being less than 0.125 percent 
of active inventory. The decrease to 0.10 
percent of active inventory is considered 
justified on the premise that there have 
been significant advances in state-of­
the-art measurement technology since 
the current limit was imposed. A review 
of the level of performance of current 
licenses supports this conclusion. 

2. A respondent expressed concern 
over the restrictions that might be 
imposed on the use of its workforce if 
detection within administratively 
controlled areas were to be required. 

This comment became moot when 
area loss detection requirements were 
deleted from the rule. 

3. A comment was received to the 
effect that the proposed 0.25 gm/liter 
limit on the concentration of SSNM in 
scrap contained in 30 gallon or larger 
containers would have a significant 
impact on a licensee's storage 
capability. Additionally, the respondent 
indicated that the proposed limit would 
have a significant impact on the amount 
of SSNM per container that they could 
receive from offsite for scrap recovery. 

The exemption documented in 
§ 70.83(a)(2) of the proposed rule 
(§ 74.53(a)(2) of the final rule) is not 
intended to be a limit on the amount of 
SSNM per container. Instead the 0.25 
gm/liter criterion is considered a de 
minimis quantity below which 
application of the in-process monitoring 
requirements of paragraph (b) of the 
same section is not required. 

4. The necessity for including fuel 
fabrication facilities in the scope of rule 
applicability was questioned by a 
respondent. The contention was put 
forth that, unlike conversion facilities, 
the problems the rule is intended tQ__ _ 
adareis are not jinisent iri faorication 
facilities (i.e. unmeasured side streams 
and large inventory differences). 

The Commission agrees that 
excessive inventory differences are less 
likely to occur in fuel fabrication 
facilities since there is minimal handling 
of SSNM in bulk form and the materials 
do not change chemical form. However, 
this does not preclude the possibility of 
a significant diversion. Consequently, 
the decision has been made to apply the 
rule to fuel fabrication as well as 
conversion facilities. 

5. Affected licensees stated that, in 
their opinion, the conclusions reflected 
in the Regulatory Analysis were not 
representative of the actual cost impact 
likely to be experienced at their 
facilities. 

In response, site-specific value/impact 
analyses were performed. Information 
obtained in preparing those analyses 
has been taken into account in the 
revised Regulatory Analysis prepared in 
support of the final rule. 

6. A respondent expressed concern 
that drastic changes in regulatory 
requirements, such as those 

incorporated in the proposed rule, were 
not receiving adequate review within 
the Commission prior to publication for 
comment. In particular, the respondent 
indicated that there should be more 
involvement of licensing and inspection 
personnel in the rulemaking process in 
view of their roles in ultimately 
approving licensees' plans and 
inspecting their application. 

The Commission does not agree with 
the respondent's position. Rulemaking 
procedures include scheduled 
milestones for review and comment by 
licensing, inspection, and other 
interested regulatory personnel during 
the formulation of new rules. Rules are 
particularly reviewed for inspectability 
prior to issuance. 

Other Changes 

1. Requirements of the proposed rule 
in § § 70.81 through 70.89 have been 
redesignated §§ 74.51 through 74.59 in 
the final rule. This change was made to 
be consistent with the Commission's 
objective of eventually incorporating all 
domestic MC&A regulatory 
requirements in Part 74. With this 
action, the MC&A requirements in 
§§ 70.51, 70.57, and 70.58 apply only to 
licensees possessing and using sp·dcial 
nuclear material of moderate strategic 
significance, strategic special nuclear 
material in irradiated fuel reprocessing 
plants, and special categories of 
licensees possessing SNM of low 
strategic significance who are not 
currently required to have an approved 
MC&A plan._ Performance-orie!_l.ted 
regulations subsequently are expected 
to be developed for those categories of 
licensees and incorporated in Part 74. 

2. The list of definitions in § 74.4 has 
been expanded to include appropriate 
definitions from Part 70 and new 
definitions applicable to the subject rule. 
Additional definitions may be added 
when the rules for other categories of 
licensees, referenced above, are 
transferred to Part 74. With respect to 
terminology, Part 74 reflects the terms 
the Commission now prefers when 
referring to certaii:,. MC&A and 
statistical concepts. However, the 
language in Part 70 has not been 
changed. 

3. Irradiated fuel reprocessing plants 
have been deleted from the applicability 
.statement in the final rule. This action 
was taken because of unresolved 
questions as to whether a reprocessing 
plant could comply with all rule 
requirements and the negative outlook 
for domestic reprocessing in the near 
term. It is expected that by the time 
reprocessing becomes a viable option in 
the United States, there will be 
significant technological advances that 
will influence material control and 
accounting system design for such 
plants. 

4. A statement has been added to 
§ 74.51 to clarify the fact that licensees 
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are required to follow currently 
approved fundamental nuclear material 
control plans until newly submitted 
plans are reviewed and approved. 

5. Section 74.51(c) has been modified 
to provide flexibility in the timing of the 
implementation of the new rule by 
licensees. Depending upon current 
MC&A practices, the complexity of 
production operations, and advance 
planning by the licensees, the time 
within which adequate performance 
against rule requirements is achieved 
will vary from licensee to licensee. In 
some cases, current practices approach 
what would be expected under an 
upgraded MC&A system. Under these 
conditions, a licensee may be able to 
achieve adequate performance in less 
than six months. At the other extreme, 
the current system may bear no 
resemblance to an upgraded system; 
hence, longer than six months may be 
required for full implementation of the 
rule. 

6. The deletion of irradiated fuel 
reprocessing plants from the scope of 
the rule made the exemption for SSNM 
exhibiting external radiation in excess 
of 100 rem per hour at three feet 
irrelevant. Therefore, this proposed 
exemption has been deleted. Any 
Category I licensee who may have 
occasion to handle irradiated fuel may 
request an exemption from the in­
process monitoring requirements of 
§ 74.53(b). 

7. For SSNM having an estimated 
measurement uncertainty greater than 
five percent that is either input to or 
output from a unit operation that 
processes less than five formula 
kilograms in three months, a new 
exemption has been added to § 74.53(a). 
This exemption is considered 
· appropriate on the basis of the low 
'throughput of the unit, the unattractive 
nature of the material, and the high 
uncertainty that would be associated 
with any material control test results. 

8. A requirement has been added to 
-§ 74.55 to detect a five formula kilogram 
loss within two months for items stored 
in a permanently controlled access area 
located outside of a material access 
area (MAA). This requirement was 
inadvertently omitted from the proposed 
rule. This oversight has been discussed 
with affected licensees who concurred 
with the need for the requirement. 

9. In lieu of modifying§ 74.13(b)(2) to 
add a technical reference to § 74.59, a 
requirement has been included in 
§ 74.59(f](1)(i) to investigate and report 
when the estimate of the standard error 
of the inventory difference exceeds 0.1 
percent or more of active inventory. The 
requirement is essentially the same as 
that currently in § 74.13(b)(2) but 
reworded to be consistent with the 
:terminology in the Category I Rule. It 
-does not represent a duplication since 
the requirement in § 74.59(f](1)(i) 



PART 74 STATEMENTS OF CONSIOERATION 

supersedes § 74.13(b)(2) in its entirety 
for Category I licensees. 

10. Miscellaneous minor changes have 
been made that have no impact on the 
substance of the rule. 

International Considerations 

It should be noted that the 
performance goals for the rule, stated 
previously, are domestic goals and are 
considered to be appropriate for a 
subnational threat. For all U.S. 
licensees, the detection and response 
capability of the rule have been 
determined to be sufficient to 
adequately protect the public health and 
safety from a subnational threat. On the 
other hand, the International Atomic 
Energy Agency (IAEA), which is 
responsible for applying international 
safeguards in non-nuclear weapons 
states, must judge whether a significant 
diversion has occurred in the face of a 
possible national conspiracy. In order to 
reach its conclusion with the required 
level of certainty, the IAEA may find it 
necessary to continue to place primary 
reliance on periodic physical inventories 
as opposed to an analysis of process 
monitoring data, as promulgated in this 
rule. 

Environmental Impact-Categorical 
Exclusion 

The material control and accounting 
· (MC&A) requirements for licensees 
licensed to possess and use five or more 
formula kilograms of strategic special 
nuclear material will be amended in two 
major ways: 

The first major amendment will move 
certain safeguards related 
recordkeeping and reporting 
requirements now found in Part 70 to 
Part 74 to be consistent with the 
Commission's objective for separating 
safety requirements from safeguards 
requirements. 

Pursuant to 10 CFR 51.22(c)(3) (ii) and 
(iii), a categorical exclusion is granted in 
amendments to Commission regulations 
that relate to recordkeeping and 
reporting requirements. Moving the 
MC&A requirements from Part 70 to Part 
74 meets the eligibility criteria for this 
categorical exclusion. Accordingly, no 
environmental impact statement or 
environmental assessments needs to be 
prepared in conjuction with the issuance 
of these amendments. 

Finding of No Significant Environmental 
Impact: Availability 

The second major amendment will 
modify material control and accounting 
requirements for licensees who possess 
and use formula quantities of strategic 
special nuclear material to achieve the 
following objectives: 
-Prompt investigation of anomalies 

potentially indicative of SSNM losses, 
-Timely detection of the possible 

abrupt loss of five or more formula 
kilograms of SSNM from individual 
unit processes, 

-Rapid determination of whether an 
actual loss of five or more formula 
kilograms occurred, 

-Ongoing confirmation of the presence 
of SSNM in assigned locations, and 

-Timely generation of information to 
aid in the recovery of SSNM in the 
event of an actual loss. 
The principal differences between the 

MC&A requirements in this rule and 
those in the current rules are the use of 
process monitoring data for material 
control, a longer interval between 
physical inventories, and an item 
monitoring program designed to detect a 
five formula kilogram loss. 

For the following reasons, the 
Commission has determined not to 
prepare an environmental impact 
statement for the second major 
amendment and, in accordance with 10 
CFR 51.32 and 51.34, finds that the 
proposed amendments have no 
significant impact on the environment. 

1. The rule will not result in changes 
in the licenses' processes or 
manufacturing procedures and therefore 
will not affect or alter any release of 
effluents to the environment. 

2. The rule will affect four high 
enriched uranium fuel processing 
facilities, all of whom have undergone 
individual NEPA review. 

The environmental assessment upon 
which the foregoing determination is 
based is included in the Regulatory· 
Analysis for this rulemaking action and 
is available for public inspection at the 
NRC Public Document Room, 1717 H 
Street NW., Washington, DC. Single 
copies of the environmental assessment 
and finding of no significant impact are 
available from Dr. W.B. Brown, Chief, 
Safeguards Material Licensing and 
International Activities Branch, Division 
of Safeguards, Office of Nuclear 
Material Safety and Safeguards, Nuclear 
Regulatory Commission, Washington, 
DC 20555, telephone (301) 427-4185. 

Paperwork Reduction Act Statement 

This final rule amends information 
collection requirements that are subject 
to be Paperwork Reduction Act of 1980 
(44 U.S.C. 3501 et seq.). These 
requirements were approved by the 
Office of Management and Budget 
approval numbers 3150--0009 (for Part 
70) and 3150--0123 (for Part 74). 

Regulatory Analysis 

The Commission has prepared a 
regulatory analysis on this final rule. 
The analysis examines the costs and 
benefits of the alternatives considered 
by the Commission. The analysis is 
available for inspection or copying for a 
fee in the NRC Public Document Room, 
1717 H Street, NW., Washington, DC. 
Single copies of the analysis may be 
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obtained from Mr. C.W. Emeigh, 
Safeguards Material Licensing and 
International Activities Branch, Division 
of Safeguards, Office of Nuclear 
Material Safety and Safeguards, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555, telephone: (301) 
427-4769. 

Regulatory Flexibility Certification 

In accordance with the Regulatory 
Flexibility Act of 1980, 5 U.S.C. 605(b ), 
the Commission hereby certifies that 
this rule will not, if promulgated, have a 
significant economic impact on a 
substantial number of small entities. 
This rule affects four facilities that 
process high enriched uranium and is 
expected to result in positive cost/ 
benefit to the industry and, in addition, 
to provide enhanced safeguards 
capabilities. The facilities include: 
Babcock and Wilcox Company, . 
Lynchburg, Virginia: GA Technologies, 
San Diego, California; Nuclear Fuel 
Services, Erwin, Tennessee; and United 
Nuclear Corporation, Uncasville, 
Connecticut. These companies are 
dominant in their service areas and do 
not fall within the definition of "small 
entities" set forth in the Regulatory 
Flexibility Act or by the Small Business 
Administration in 13 CFR Part 121. 

Backfit Analysis 

The staff has determined that a 
backfit analysis is not required for this 
rule since these amendments do not 
apply to 10 CFR Part 50 licensees. 

List of Subjects 

10 CFR Part 70 

Hazardous materials-transportation, 
Material control and accounting, 
Nuclear materials, Packaging and 
containers, Penalty, Radiation 
protection, Reporting and recordkeeping 
requirements, Scientific equipment, 
Security measures, Special nuclear 
material. 

10 CFR Part 74 

Accounting, Material control and 
accounting, Nuclear materials, Penalty, 
Reporting and recordkeeping 
requirements, Special nuclear material. 

Under the authority of the Atomic 
Energy Act of 1954, as amended, the 
Energy Reorganization Act of 1974, as 
amended, and 5 U.S.C. 553, the NRC is 
adopting the following amendments to 
10 CFR Parts 70 and 74. 
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52 FR 19303 
Published 5/22/87 
Effective 6/22/87 

10 CFR Parts 70 and 74 

Reporting of Special Nucle,ar Material 
Physical Inventory Summary Results 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission [NRC) is amending its 

·regulations on special nuclear material 
control and accounting to require the 
reporting of the summary results of 
physical inventories of special nuclear 
material. The affected licensees have 
been providing this information on a 
voluntarv basis since 1975. These 
amendments will establish a regulatory 
basis for the reporting of special nuclear 
material physical inventory data by 
licensees so that greater assurance can 
be provided that timelv. reliable 
information will be made available to 
the public and the NRC licensing and 
in~pection programs. Incorporating the 
special nuclear material physical 
inventory reporting into tile NRC 
regulations is the most cost-effective 
way to obtain the necessary 
information. 
EFFECTIVE DATE: June 22., 1987. 
FOR FU~THER INFORMATION CONTACT: 
Darrell A. Huff, Office of Nuclear 
Material Safety and Safeguards. U.S. 
Nuclear Regulatory Commission. 
Washington, DC 20555, telephone [301) 
427-4770. 
SUPPLEMENTARY INFORMATION: 

Background 

In 1975, the Office of Inspection and 
Enforcement [IE] instituted a voluntary 
reporting system known as the 
Safeguards Status Report System (SSRS) 
whereby licensees were requested to 
report to the NRC physical imrento:-y _ 
results in a prescribed format. Currently, 
12 licensees make a voluntary • 
commitment as part of their operati.'lg 
plan to report physical invenlon' results 
to the appropriate NRC regionai office. 
The information provided by these 
voluntary reports is used by the NRC to 
monitor and asse8s the material control 
and accounting performance of licensees 
and as input for NUREG-0430, 
"Licensed Fuel Facility Status Report/ 
Inventory Difference Data," which was 
initiated by the Director of IE in 1977 in 
response to congressional and public 
concerns. NUREG---0430 reports licensed 
fuel facilities' physical inventorv 
difference data following agency review 
of the information and completion of 
any related investigations. 

Recognizing the need for the reporting 
of physical inventory results, IE 
requested an explicit regulatory basis 

for this physcial inventory reporting 
system. On August 23, 1976 (41 FR 
35537), the NRC published in the Federal 
Register proposed amendments to 10 
CFR Part 70 that would have required 
the reporting of the results of each 
ending physical inventory and the 
associated material accounting and 
measurement error data. The proposed 
amendments were published for a 60-
day public comment period, and seven 
letters were received on the proposed 
rule. Final action on the reporting 

·requirements was postponed, pending 
initiation of a separate but related 
rulemaking effort (the MC&A reform 
amendments). The dalav in 
implementing the MC&A reform 
amendments caused IE to request, in a 
memo dated June 2. 1982, that the Office 
of Nuclear Regulatory Research [RES) 
publish an amendment to 10 CFR Part 70 
requiring reporting of physical 
inventories of SNM. However, due to the 
unavailability of resources within RES 
completion of this rulemakin£ was • 
referred back to IE by the EDO in a 
memo dated May 21, 1986. 

Because of the time iapse since the 
reporting requirements were published 
as a proposed rule. the NRC republished 
the requirements in proposed form on 
October 23, 1986 [5J FR 37578). The 
proposed amendments reflected 
comments and suggestions received 
when the amendments were first 
proposed in i976 as i.vell as comments 
and suggestions that were solicited from 
the l\i"RC regional offices in 1983 and 
1984. Public comments on the proposed 
rule were requested to be submitted bv 
November 24, 1986. • 

In 1983, a decision was made to create 
a new Part 74 which would pertain 
solely to MC&A safeguards 
requirements. When 10 CFR Part 74 was 
published on February 28. 1985 (50 FR 
7575), it contained the MC&A regulaton• 
requirements for licensees authorized t~ 
possess and use more than one effective 
kilogram of special nuclear material of 
low strategic significance. Certain 
safeguards-rela!ed recordkeeping and 
reporting requirements, formerlv found 
in Part 70, were also moved to Part 74 in 
order to separate them from safety 
reporting requirements. Therefore, the 
~eporting requirement for SNM physical 
mvenlory results is also being included 
in Part 74. 

Comments on the Proposed Rule 

The Commission received one letter 
from a licensee and one from a citizens 
group commenting on the proposed rule. 
Copies of these letters are available for 
public inspection and copying for a fee 
at the NRC"Public Doclli-nent Room at 
1717 H Street NW., Washington, DC 
20555. 

The licensee's response stated the 
opinon that, since a voluntary reporting 
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approach has been satisfactory for the 
past 10 years, a regulation is not needed. 
AIL.'iough the voluntary system 
succeeded in collecting physical 
inventory data. the timeliness and 
consistency of this data was often 
inadequate. Confusion has a·lso existed 
over the intended form and content of 
this information. Promulgation of this 
rule will provide greater assurance of 
data timeliness and consistency and 
eliminate the form and content problems 
by standardizing the reporting of 
physical inventory information on NRC 
Form 327. Hence, the Commission 
continues to believe that a rule requiring 
this reporting is in the best interest of 
the public. 

The comments received from the 
citizens group were merely supportive of 
the need for the rule and requested no 
changes. Therefore, no specific response 
IE nest,ssary. however, such comments 
arr c.iways ap:;:•reciated and welcomed 
by :hr Corn.mission. 

In F~mmary. no changes have been 
·mcJdf' to the mle, as proposed, as a 
result of the oublic comments received. 
However, du'e to the recent approval of 
a new material control and accounting 
rule for fuel facilities licensed to possess 
and use formula quantities of strategic 
special nuclear material, a paragraph 
has been added to 10 CFR 74.17 that 
references the appropriate sections of 
this new rule. 

Environmental lmpact: Categorical 
Exclusion 

The NRC has determined that this 
final rule is the type of action described 
in categorical exclusion 10 CFR 
51.22[c)(3). Therefore. neither an 
environ.i-nental impact statement nor an 
environmental assessment has been 
prepared for this final rule. 

Paperwork Reduction Act Statement 

This rule amends information 
collection requirements that are subject 
to the Paperwork Reduction Act of1980 
[44 U.S.C. 3501 etseq.). These 
requirements were approved by the 
Office of Management and Budget. 
approval number 3150-0139. 

Regulatory Analysis 

The Commission has prepared a 
regulatory analysis on this final rule. 
The analysis examines the costs and 
benefits of the alternatives considered 
by the Commission. The analvsis is 
available for inspection or copying for a 
fee in the NRC Public D0cur:1ent Room. 
1717 H Street, NW, Washington. DC. 
Single copies of the analysis may be 
obtained from Darrell A. Huff, Office of 
Nuclear Material Safety and Safeguards, 
U.S. Nuclear Regulatory Commission, 
Washington. DC 20555, telephone (301) 
427-4770. 
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Regulatory Flexibility Certification 

As required by the Regulatory 
Flexibility Act of 1980, 5 U.S.C. 605(b), 
the Commission certifies that this rule 
will not have a significant economic 
impact upon a substantial number of 
small entfties. Currently, 12 licensees, 
who are composed of low enriched 
uranium and high enriched uranium fuel 
manufacturing facilities, will be affected 
by these amendments. This rule codifies 
a reporting procedure that has been a 
licensee practice since 1975. 
Accordingly, there is no new, significant 
economic impact oi:i these licensees, nor 
are the licensees within the definition of 
small businesses set forth in section 3 of 
the Small Business Act, 15 U.S.C. 632, or 
V:·ithin the Small Business Size 
Standards set forth in 13 CFR Part 121. 

Backlit Analysis 

The staff has determined that a 
. bar.kfit analysis is not required for this 

rulE: since these amendments do not 
. apply to 10 CFR Part 50 licensees. 

Lis! of SubjP.cts 

. 10 CFll Fart 70 

H<!z.irdous materials-transportation. 
Material Control and Accou;ting. 
Nuciear mate~ials. Packaging and 
containers. Penalty, Radiation 
protection. Reporting and reocrdkeeping 

. requirements, Scientific equipment, 
Security measures. Special nuclear 
material. 

10 CFR Part 74 

Accounting, Material control and· 
accounting. Nuclear maierials, Penalty, 
Reporting and recordkeeping 
requirements. Special nuclear mate.rial. 

. For the reasons set out in the 
preamble and under the authority of the 

. Atomic Energy Act of 1954, as amended. 
· the Energy Reorganization Act of 1974, 
, as amended, and 5 U.S.C. 553, the NRC 
is adopting the following amendments to 
10 CFR Parts 70 and 74. 

52 FR 21651 
f>ublished 6/9/87 
Effective 10/8/87 

Changes to Safeguards Reporting 
Requirements 

See Part 70 Statements of Consideration 

52 FR 31601 
Published 8/21/87 
Effective 8/19/87 

Statement of Organization and General 
Information 

· See Part 1 Stetements o~ Consideration 

53 FR 4109 
Published 2/12/88 
·effective 2/12/88 

Relocation of NRC Offices-NMSS, 01 
and GPA 

See Part 30 Statements of Consideration 

53 FR 19240 
· Published 5/27/88 

Effective 7 /26/88 

Retention Periods for Records 

See Part 4 Statements of Consideration 

53 FR43419 
Published 10/27/88 
Effective 10/27 /88 

Relocation of NRC's Public Document 
Room; Other Minor Nomenclature 
Changes 

See Part 1 Statements of Consideration 

·54 FR 6876 
Published 2/15/89 

• Effective 2/15/89 

10 CFR Parts 70 and 74 

CentrallzaUon of Material Control and 
Accounting Ucenslng and Inspection 
Activities for Non-Reactor Facllltlea 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission (NRC) is amending its . 
regulations to reflect a management 
action to centralize material control and 
accounting (MC&A) licensing and 
inspection activities in NRC 
Headquarters, Rockville, Maryland, for 
non-reactor facilities. Effective February 
15, 1989 for affected facilities located in 
Regions I, m, and V, MC&A licensing 
reviews required by 10 CFR 70.32(c) and 
inspections will be performed by the 
Domestic Safeguard~ and Regional 
Oversight Branch, Division of 
Safeguards and Transportation, Office 
of Nuclear Material Safety and 
Safeguards. The perfonnance of these 
activities for facilities located in Region 
II will remain in Region 11 until further 

, notice by the Commission. This action is 
necessary because the small number of 
affected facilities in each region cannot 
support the full spectrum of knowledge, 
skills, and disciplines needed to conduct 
MC&A inspections. 
EFFECTIVE DATE: February 15, 1989. 
FOR FURTHER INFORMATION CONTACT: 
Dr. Stanley L Dolins, Office of Nuclear 
Regulatory Research, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555 Telephone (301) 492-3745 or 
Priscilla A. Dwyer, Office of Nuclear 
Material Safety and Safeguards, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555 Telephone {301) 
492--0478. 
SUPPLEMENTARY INFORMATION: 

Background 
On December 22, 1988, the Executive 

Director for Operations approved, with 
the concurrence of the Chairman, a 
phased centralization in NRC 
Headquarters, Rockville, Maryland, of 
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MC&A activities for non-reactor 
facilities. Affected are those non-reactor 
facilities required to maintain an MC&A 
program. Nationwide, there are, at the 
present time, sixteen non-reactor · 
facilities required to maintain MC&A 

· programs and which are subject to 
MC&A inspections (10 fuel cycle and 6 
others). Transfer of these licensing and 
inspection activities from Regions I, m, 
and V to the Domestic Safeguards and 

· Regional Oversig~t Branch, Division of 
Safeguards and Transportation, Office 
of Nuclear Material Safety and 
Safeguards is effective February 15, 1989 
·while the Region 11 MC&A inspection 
program and 10 CFR 70.32(c) licensing 
reviews will be phased into 
Headquarters through Region n staff : . 
attrition or over a two-year period, 
whichever occurs first. Region IV has 
· not affected facilities. 

This centralization for these functions 
, is needed because the relatively small 
annual workload requirements for the 
NRC in the majority of Regions foreclose 
the possibility of maintaining within 
'each Region a full spectrum of the 
knowledge, skills, and disciplines 
needed to perfonn MC&A inspections. 
Centralization in NRC Headquarters 
will assure the maintenance of a viable 
and adequate nationwide MC&A 
inspection program for non-reactor 
facilities. 

These revisions, necessitated by the 
centralization, are administrative in 
nature. They change the NRC recipient 
office point of contact for licensee 
reports, and confonn the regulation to 
track the responsibilities now assigned 
to the Director, Office of Nuclear 
Material Safety and Safeguards. 

Because these are amendments 
dealing with minor matters of agency 
management and personnel. the notice 
and comment provisions of the 
Administrative Procedure Act do not 
apply pursuant to 5 U.S.C. 553(b)(A). 
These amendments are effective upon 
publication in the Federal Register. 

. Good cause exists to dispense with the 
usual 30-day delay in the effective date 
because the amendments ere of a minor 
and administrative nature dealing with 
the centralization to Headquarters of 
licensing and inspection activities 
formerly conducted in the NRC Regional 
Offices. 

·Environmental Impact: Categorical 
Exclusion 

The NRC has determined that this 
final rule is the type of action described 
in categorical exclusion 10 CFR 
51.22(c)(2). Therefore, neither an 
environmental impact statement nor an 
environmental assessment has been 
prepared for this final rule. 
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Paperwork Reduction Act Statement 

This final rule does not contain a new 
or amended information collection 
requirement subject to the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3501. et 
seq.). Existing requirements were 
approved by the Office of Management 
and Budget approval numbers 3150-0009 
and 3150--0123. 
Backfit :Analysis 

The backfit rule, 10 CFR 50.109, does 
not apply to the facilities subject to this 
final rulemaking. Therefore, no backfit · 

- ,analysis has .been,prepared. · 

\List of Sul!jects 
:wcFR Part 70 . 

I fazardous materials-transportation, 
Nuclear materialeoPackaging and 
containers,-Penalty, Radiation 
protection, Reporting and recordkeeping 
requirements, ·Scientific equipment. 
Security-measures, Special ·nuclear 
material: 

10 CFR Part 74 

Accouting, Hazardous materials- · 
transportation, Material control and 
accounting, Nuclear materials, 
Packaging and containers_, Penalty, 
Radiation ·protection, Reporting and 
recordkeeping requirements, Scientific 
equipment. Special nuclear material. 

• For the reasons set out in ·the 
'preamble and under the ·authority of the 
Atomic Energy Act of 1954, as amended, 
the-Energy Reorganization Act of 1974, 
as amended, and 5 U.S.C. ·552 amt 553, 
the NRC is adopting the following 
amendments to 10 CFRParts 70 and 74. 

· 55 FR 5978 
Published 2/21 /90. 
Effective 2/21/90 

10 CFR Parts 70 and 74 

RIN 3150-AD47 -

Centralization of Material Control and 
Accounting Licensing and Inspection 
Activities for Nonreactor Facilities 

AGENCY: Nuclear Regulatory 
Commission. 

ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission (NRC) is amending i_ts 
regulations to reflect a management 
action to centralize material control and 
accounting (MC&A) licensing and 
inspection activities in NRC 
Headquarters. Rockville, Maryl,rnd, for 
nonreactor facilities. Effective February 
21, 1990, for affected facilities located in 
Region II, MC&A licensing reviews 
required by 10 CFR 70.32(c) and 
inspections will be performed by the 
Domestic Safeguards and Regi(Jnal 
Oversight Branch, Division of 
Sufeguar~s and Transportation. Office 

of Nuclear Material Safety and 
Safeguards. This action is nece~sary 
because the small number of affected 
facilities in Region II cannot support 
within Region II the full spectrum of 
knowledge, skills, and disciplines 
needed to conduct MC&A inspections. 
(The centralization of these functions for 
Regions I, III, and V became effective on 
February 15. 1989. Region IV has no 
affected facilities.) 

EFFECTIVE DATE: February 21, 1990. 

FOR FURTHER INFORMATION CONTACT: 
Dr. Stanley L. Dolins, Office of Nuclear 
Regulatory Research, U.S. Nuclear 
Regulatory Commission, Washington. 
DC 20555, telephone (301) 492-37-15 or 
Ms. Rocio Castaneira, Office of Nuclear 
Material Safety and Safeguards, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555, telephone (301) 
492-0392. 
SUPPLEMENTARY INFORMATION: 

Background 

On December 22, 1988, the Executive 
Director for Operations approved, with 
:the concurrence of the Chairman, a 
phased centralization in NRC 
Headquarters. Rockville, Maryhmd, of 
MC&A activities for nonreactor 
facilities. Affected are those nonrenctor 
facilities rnquired to maintain an MC&A 
program. Nationwide, there are, at the 
present time, 16 nonreactor facilities 
required to maintain MC&A programs 
and subject to MC&A inspections.· 
Transfer of these licensing and 
inspection functions from Regions I, III, 
and V to the Domestic Safeguards and 
Regional Oversight Branch, Division of 
Safeguards and Transportation, Office 
of Nuclear Material Safety and 
Safeguards was effective on February 
15, 1989. To complete the phased 
centralization, transfer of these licensing 
and inspection functions from Region II 
was to take place through attrition or 
over a period of 2 years, whichever 
came first. Region IV has no affected 
facilities. Subsequently, Region II has 
requested that we proceed with the final 
phase of this cent:-alizatio·n and transfer 
the MC&A functions currently in Region 
II to headquarters earlier on instead of 
wailing for the 2-year period to expire. 
The Office of Nuclear Material Safety 
and Safeguards has agreed to the 
trarisfer and established February 21, 
1990, as the effective date. The 
centralization for these functions is 
-needed because the relatively small 
annual workload requirements for the 
NRC in Region II cannot continue to · 
support within Re6ion II a full spectrum 
of the knowledge, skills, and disciplines 
needed to perform MC&A inspections. 
·completion of the final phase of this 
icentralization in NRC headquarters will 
ensure the continued maintenance of a 
viable and adequate nationwide MC&A· 
iinspection program for nonreactor 
facilities. 
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These revisions, necessitated by the 
completion of this phnsed c,:ntrali:mtion, 
are administrative in nature. They 
change the NRC recipient office point of 
contact for lic~nsee reports from Region 
lI to NRC headquarters end conform the 
regulation to track the responsibilities 
now assigned to the Director, Office of 
Nuclear Material Safety and Safeguards. 

Because these are amendments 
deuling with a minor matter of 1-1gency 
management and personnel, the notice 
and comment provisions of the 
Administrative Procedure Act do not 
apply pursuant to 5 U.S.C. 553{b)(A). 
These amendments are effective upon 
publication in the Federal Register. 
Good cause exists to dispense with the 
usual 30-duy delay in the effective date 
because the amendments are of a minor 
administrative nature dealing with the 
completion of the phased centralization 
lo headquarters of licensing and 
inspection activities formerly c,mducted 
in the NRC Region II office. 

Environmental Impact: Categorical 
Exclusion 

The NRC has determined that this 
final rule is the type of action described 
in categorical exclusion 10 CFR 
51.22{c)(2). Therefore, neither an 
environmental impact statement nor an 
environmental assessment has been 
prepared for this final rule. 

Paperwork Reduction Act Statement 

This final rule does not contain a new 
information collection requirement 
subject to the Paperwork Reduction Act 
of 1980 (44 U.S.C. 3501 et seq.). Existing 
requirements were approved by the 
Office of Management and Budget with 
approval numbers 3150-0009 and 3150-
0123. 

Back.fit Analysis 

This backfit rule, 10 CFR 50.109, does 
not apply to the fac_ilities subject to this 
final rulemaking. Therefore, no backfit 
analysis has been prepared. 

List of Subjects 

10 CPR Part 70 

Criminal penalties, Hazardous 
materials transportation, Nuclear 
materials, Packaging and containc:·s, 
Radiation protection, R2porting and 
recordkeeping requirements, Scientific 
equipment, Security measures, Special 
nuclear material. 

10 CFR Part 74 

Accounting, Criminal penalties, 
Hazardous materials transportation, 
Material control and accouniing, 
Nuciear materials, Packaging and 
containers, Radiation protection, 
Re.porting and recordkeeping 
requirements, Scientific equipment. 
Special nuclear material. 
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For the reasons. set out in the 
preamble .and under the authority of the 
Atomic Energy Act of 1954, as amended, 
the Energy Reorganization Act of 1974, 
as amended, and 5 U.S.C. 552 and 553, 
the NRC is adopting the following 
amendments to 10 CFR parts 70 snd 74. 

56 FR 55991 
Published 10/31/91 
Effective 12/2/91 

10 CFR Parts 2, 40, 70, and 74 

RIN 3150-AD56 

Material Control and Accounting 
Requirements for Uranium Enrichment 
Facilities Producing Special Nuclear 
Material of Low Strategic Significance 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission (Commission) is amending 
its regulations to include performance­
based material control and accounting 
requirements that will apply to uranium 
enrichment facility licensees who 
produce significant quantities of special 
nuclear material (SNM) of low strategic 
significance. The requirements in this 
amendment are similar to existing 
requirements that apply to licensees 
authorized to possess and use more than 
one effective kilogram of special nuclear 
material (SNM) of low strategic 
significance. The final rule imposes 
requirements to ensure that enrichment 
facilities produce only enriched uranium 
of low strategic significance as 
authorized and will apply to all 
applicants who build or operate 
enrichment facilities. 
EFFECTIVE DATE: December 2, 1991. 
FOR FURTHER INFORMATION CONTACT: 
Mr. Gordon E. Gundersen, Office of 
Nuclear Regulatory Research, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555, telephone (301) 
492-3803 or Mr. Donald R. Joy, Office of 
Nuclear Material Safety and Safeguards, · 
U.S. Regulatory Commission, 
Washington, DC 20555, telephone (301) 
492--0352. 

SUPPLEMENTARY INFORMATION: 

Background 

The Commission published the 
proposed rule on this subject in the 
Federal Register on December 17, 1990 
(55 FR 51726). The rule proposed to 
amend 10 CFR part 74 to provide 
material control and ac;counting (MC&A) 
requirements for uranium enrichment 
facilities producing enriched uranium for 
use in light water reactor nuclear power 
facilities. Conforming amendments were 
also proposed for 10 CFR parts 2, 40, and 
70. A.draft regulatory guide, DG-5002, 
"Material Control and Accounting for 
Uranium Enrichment Facilities 
Authorized to Produce Special Nuclear 
Material of Low Strategic Significance" 
to accompany the proposed rule, was 
made available during the comment 
period. 

In the United States, current uranium 
enrichment operations are carried out 
exclusively by the Department of Energy 
(DOE). These operations have been and 
continue to be exempt by law from 
regulation by the NRC. Although 
licensed commercial enrichment is 
permitted by law, there has not been 
commercial interest in enrichment until 
recently. Hence the NRC currently has 
no regulations explicitly designed to 
regulate licensed enrichment. 

The need for enrichment regulations is 
now emerging. On January 31, 1991, 
Louisiana Energy Services applied for a 
license to construct and operate an 
enrichment plant using gas centrifuge 
technology. In a separate action, DOE is 
proposing the construction and 
operation of an enrichment plant 
utilizing the atomic vapor laser isotope 
separation (AVLIS) process. Congress 
may require such a facility to be 
licensed by the NRC, although no 
requirements for NRC licensing exist at 
present. Both plants would be designed 
to produce low enriched uranium from 
natural uranium, where the term 
"natural uranium" refers to uranium that 
has not been artificially enriched in the 
U235 isotope. 
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Enactment of the Solar, Wind, Waste 
and Geothermal Power Production 
Incentives Act of 1990 (Pub. L. 101-575) 
provides that the licensing of uranium 
enrichment plants will be through a 
single license issued pursuant to 10 CFR 
parts 40 and 70, rather than a two-part 
license under 10 CFR part 50. The . 
Commission is proceeding, as a separate 
matter, to conform its regulations to the 
requirements of this Act and thereby 
define the regulatory framework for 
licensing enrichment plants. 

At the present time the NRC cannot 
rule out the possibility that enrichment 
equipment could be deliberately 
misused to produce unauthorized 
enriched uranium. The unauthorized 
enriched uranium could be either an 
undeclared excess of enriched uranium 
at the licensed enrichment level or 
uranium enriched to a level higher than 
that authorized. Production of 
unauthorized enriched uranium would 
be inimical to the common defense and 
security of the United States and is 
prohibited by the Atomic Energy Act of 
1954, as amended. 

Safeguards are needed for such 
facilities to protect against such 
unauthorized activities. This final rule 
would address the need for such 
safeguards primarily through creation of 
a new § 74.33 in NRC's existing material 
control and accounting regulations. This 
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· section contains general performance 
objectives and system requirements and 
capabilities which licensees would be 
required to address through 
development and implementation of a 
fundamental nuclear material control 
[FNMC) plan. 

Public Comments and NRC Responses 

The Commission received six 
comment letters from different sources 
in response to the proposed rulemaking. 
Two comments from potential licensees, 
one from an engineering and 
construction firm, one from a Federal 
agency, and two from individuals. The 
Environmental Protection Agency stated 
that the proposed rule had been 
reviewed, but did not suggest 
modifica lions or specifically indicate 
support for or opposition to the 
proposed rule. Four commenters did not 
specifically indicate support or 
opposition to the proposed rule, but did 
suggest modifications. One commenter 
supported the rule with modifications. 

General categories of comments from 
public comment letters and the 
Commission's responses are presented 
below. One commenter also addressed 
items in the draft regulatory guide. 
Those comments will not be discussed 
here, but they were considered during 
the preparation of the final regulatory 
guide. 

Comments on Scope of Rule 

One commenter stated that the 
proposed regulations was vague and 
subject to multiple interpretation. One 
commenter stated that § 74.31(a) should 
be modified to exclude any facilities 
that are subject to § 74.33 from the 
MC&A requirements of§ 74.31. One 
commenter urged that only the agreed 
upon antiproliferation measures be 
imposed on U.S. licensees. The 
Commission concludes that the 
commenter meant those measures 
agreed upon by the United States and 
the International Atomic Energy Agency 
(IAEA). Apparently the commenter 
believes that NRC efforts might be 
thwarted by lax enforcement of 
antiproliferation measures in other 
countries. One commenter wanted the 
rule modified to acknowledge that 
physical security measures may be used 
to achieve the MC&A objectives of 
§ 74.33. One commenter wanted to allow 
the production of enriched uranium up 
to the quantities specified for each 
enrichment level in the definition of low 
strategic significance because in the 
commenter's view, the safeguards 
significance is the same for all 
enrichment levels of SNM of low 
strategic significance. One commenter 
who also wanted to change the 

proposed rule to permit production of 
· 1ow strategic significance material, 
argued that it is the illegal use and 

. distribution of such material, not its 
production, that should be prevented. 

One commenter argued that security 
measures at uranium enrichment 
facilities should be more stringent than 
that required at other types of facilities 
using uranium of this enrichment level 
because of the need to deter and detect 
high enriched uranium (HEU) 
production. 

Response. The Commission disagrees 
with the first comment that the rule is 
unacceptably vague. Performance-based 

· rules like the proposed rule are 
intentionally written to allow flexibility 
for how the applicants and licensees 
develop a program specific to their 
facility which meets the general 
performance objectives and stated 
system features and capabilities. Thus, 
the proposed rule by necessity was 
written in general rather than 
prescriptive terms. Prescriptive detail on 
acceptable ways to meet the objectives 
is provided in the accompanying 
regulatory guide. 

The Commission agrees with the 
second comment, and § 74.31(a) has 
been revised to exclude specifically 

. production facilities, licensed pursuant 
to part 70 of this chapter, from the 
requirements of§ 74.31. 

With regard to imposing requirements 
. other than those agreed upon by the U.S. 
and the IAEA, the IAEA does not issue 
licenses, and this rule must reflect what 
the NRC considers acceptable and 

'appropriate for 'licensing commercial 
uranium enrichment in the United 
States. However, the proposed rule was 
written with full consideration of IAEA 
agreements and licensees selected by 
the IAEA for their inspection may be 
subject to additional IAEA requirements 
under 10 CFR part 75. 

While the Commission agrees with the 
thrust of the comment regarding 
physical security measures, it disagrees 
that specific acknowledgement of the 
use of such measures in achieving 
MC&A objectives is necessary. Physical 
security measures are a natural 
complement to MC&A programs. Under 
this rule, an applicant will be free to 

· develop its MC&A program in any 
manner as long as it meets the general 
performance objectives and has the 
system features and capabilities 
specified. Physical security measures 

' can be included if desired. Using locks 
· or guards to prevent access to 
enrichment equipment is an example of 
a physical security measure which could 
be used to achieve, in part, the 
performance objectives relating to 
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unauthorized production of enriched 
uranium. 

With regard to the level of enrichment 
allowed, the commenter who argued 
that the safeguards significance of all 
levels of enrichment of uranium of low 
strategic significance is the same 
appears to have a good point. However, 
at an enrichment facility, the presence 
of even a small quantity of HEU has a 
greater safeguards significance because 
of the nature of the facility, and 
therefore requires more restrictive 
regulation. The Commission's view is 
that the present MC&A requirements are 
appropriate for uranium enrichment 
facilities producing less than 10 percent 
U235 enriched uranium. More stringent 
requirements would be needed for 
enrichment facilities producing uranium 
of higher enrichments. Moreover, it is 
consistent with both the Atomic Energy 
Act and the Commission's longstanding 
defense-in-depth policy that both 
unauthorized use and production of 
HEU should be prevented. 

One of the main purposes of this rule 
is to prevent and detect with high 
assurance, the production of HEU. 
Therefore, the suggestion that physical 
security measures be imposed that are 
greater than those required by § 73.67(f) 
for other types of facilities using 
uranium of low strategic significance 
was not taken because such measures 
are not needed. 

Specific Comments 

(1) Comment on 10 CFR 40.1. Two 
commenters suggested changing the 
reference from§ 70.22 to§ 74.33 in 10 
CFR 40.1 to clarify where individuals 
can find additional criteria for the 
issuances of a license. 

Response. The Commission 
considered this recommendation. 
However, because § 70.22 contains all 
the requirements for a license 
application e.g., environmental impact 
statement, emergency plan, physical 
security plan, etc., whereas § 74.33 
contains only the MC&A part of the 
regulatory program required for an 
uranium enrichment facility, the 
reference is not being changed. 

(2) Contents of Applications. Two 
commenters wanted changes to 
§ 70.22(b) to exclude persons possessing · 
enrichment equipment from being 
required to have a license, arguing 
consistency with the Solar, Wind, 
Waste, and Geothermal Power 
Production Incentives Act of 1990 (Pub. 
L. 101-575). 

Response. The Solar, Wind, Waste, 
and Geothermal Power Production 
Incentives Act of 1990 specifically 
requires the licensing of any equipment, 
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or device, or important component part 
especially designed for such equipment 
or device, capable of separating the 
isotopes of uranium by defining such as 
an enrichment facility. Hence to adopt 
the comment would be in conflict with 
the Act. 

(3) Condition of license. One 
commenter argued that the proposed 
change to § 70.32(c)(1) would require 
any licensee having a specified quantity 
of source material to have a part 70 or 74 
MC&A program. The commenter 
suggested that part 40 could be more 
appropriately amended to directly 
reference MC&A requirements for 
natural and depleted uranium at 
enrichment facilities to avoid this 
situation. 

Response. It was not the 
Commission's intent that source 
material at other than an enrichment 
facility be subject to the MC&A 
requirements of part 70 or 74. 
Accordingly, § 70.32(c)(1) has been 
revised by adding the words "at an 
uranium enrichment facility" after the 
words "source material." However, for 
reasons stated previously (see response 
to comment 1) the Commission believes 
that part 70 and not part 40 is the proper 
place to provide the MC&A reference. 

(4) Definitions. For clarity, one 
commenter wanted to modify the 
definition of active inventory and add 
new definitions for the terms dynamic 
inventory and items. 

Response. The recommendations to 
modify the definition of active inventory 
and add a definition for dynamic 
inventory were not adopted. In the 
Commission's opinion, the suggested 
modification of the definition of active 
inventory would add an inappropriate 
level of detail to the existing definition. 
A definition of dynamic inventory is not 
necessary because the meaning of the 
term is clear in the context of its use. 
The commenter's suggested definition of 
item has been added to § 74.4. 

(5) Reports of Loss or Theft or 
Attempted Theft or Unauthorized 
Production of Special Nuclear Material. 
In order to reduce the possibility that 
reporting requirements would be 
overlooked, one commenter wanted to 
eliminate § 74.11 and have all the 
reporting requirements consolidated in 
§ 70.52 and proposed § 70.50. Another 
commenter wanted to include recovery 
from a centrifuge crash(s) in addition to 
the 24 hour start-up process exclusion so 
that a temporary existence of 
enrichments greater than that authorized 
during such recovery would not be a 
violation of the regulations. 

Response. The first comment was not 
adopted. Reporting requirements 
applicable to a variety of SNM licensees 

are dispersed throughout part 74. The 
Commission does not see any benefit to 
removing reporting requirements from 
part 74 for one particular licensee. The 
second comment was not adopted for 
two reasons. First, because 
malfunctioning (crashed) centrifuge 
machines are normally shut down and 
isolated from production gas streams 
and left in place. Because of the 
configuration of the enrichment 
facilities, it is generally not practical to 
repair single centrifuge machines. 
Second, because the staff considers a 
period of adjustment following a 
centrifuge crash to be equivalent to a 
start-up process and either the 
adjustment or the start-up could be 
accomplished in 24 hours. For 
enrichment facilities employing laser 
isotope separation or gaseous diffusion 
technology an initial surge of HEU at 
start-up does not occur. 

(6) Need for New Section. One 
commenter questioned the need for a 
new ~ection instead of adding new 
requirements to existing § 74.31. 
Concern was also expressed about why 
the language in the proposed § 74.33 was 
not identical to the existing language of 
§ 74.31. 

Response. The new § 74.33 is a stand 
alone regulation applicable only to 
uranium enrichment facilities. Section 
74.31 applies to fuel fabrication 
licensees. Each section has individual 
supporting guidance documents which 
described in detail the intent of the 
requirements contained in each section. 
Moreover, § 74.33 contains requirements 
unique to an enrichment facility, and 
therefore cannot be identical to § 74.31. 

(7) Performance Objectives. One 
commenter was concerned that mass 
spectrometers could be used to produce 
gram quantities of HEU over a period of 
time and that they should be included in 
the regulation by allowing the 
production of enriched uranium to the 
quantities by enrichment -level specified 

. by low strategic significance. The 
commenter questioned how "accurate," 
"current," "reliable" knowledge must be · 
and whether the terms apply equally to 
source material, SNM, product, tails, 
scrap, waste, in storage as items or in 
processing equipment. Also, the 
commenter wanted § 74.33(a)(1) to 
match the wording of § 74.31(a)(1) 
because the commenter believes they 
are objectives. The commenter wanted 
to delete the word "any" from 
§ 74.33(c)(2) because the commenter 
wanted to allow production of enriched 
uranium greater than 10 percent 
provided the quantity limits for SNM of 
low strategic significance were not 
exceeded. Since during start-up of a 
centrifuge cascade a surge of uranium 
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enriched to more than 10% is a normal 
occurrence, one commenter wanted to 
add to the end of 10 CFR 74.33 (a)(5) and 
(c)(5)(i) the following: "for centrifuge 
enrichment facilities this requirement 
does not apply to each cascade during 
its start-up process, not to exceed the 
first 24 hours.", so that no resolution 
would be required. On commenter was 
concerned about not retaining a 
performance objective similar to 
§ 74.31(a)(3) which would "aid in the 
investigation and recovery of missing 
material" for consistency. 

Response. The comment to allow 
production of HEU has not been 
adopted because mass spectrometers 
are not production equipment but 
analytical equipment. Also, even if one 
considered mass spectrometers to be 
production equipment, it would be 
extremely difficult to product one 
effective kilogram of SNM over any 
reasonable time period. (See response to 
comments on Scope of Rule.) 

Concerning the second comment, 
performance objectives are broad 
statements of the principal parts of the 
required program. Guidance on how 
"accurate," "current," and "reliable" 
knowledge should be and to what extent 
the terms should apply to each material 
type is provided in the regulatory guide. 

The objective in § 74.33(a)(1) has been 
rewritten to more closely parallel the 
wording of § 74.31(a)(1). 

The word, "any" was deleted from 
§ 74.33(a)(2) because it is not necessary 
but, the general intent remains the same, 
that is production is allowed only up to 
10 percent U 235

• 

The fourth comment was accepted 
and the commenter's suggested words, 
"for centrifuge enrichment facilities this 
requirement does not apply to each 
cascade during its start-up process, not 
to exceed the first 24 hours," were 
added to § 74.33(a)(5). Further, 
§ 74.33(c)(5) was modified to include the 
intent of the comment. 

New performance objectives, to. 
provide information to aid in the 
investigation of missing uranium and the 
unauthorized enrichment of uranium, 
have been added in § 74.33{a) (7), (8), 
and (9) in response to the last comment 
related to keeping the requirements in 
§ 74.31(a]{3) for these facilities. 

(BJ Implementation. One commenter 
wanted to change the phrase "2 years 
prior to facility start up" in § 74.33(b)(1] 
because the start date of the 2 year 
period can not be known until the actual 
end date is known. The commenter 
suggested specifying a maximum time 
interval following the initial license 
application. The same commenter stated 
that the wording of§ 74.33(b] was faulty 
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· in that licensees could be in 
noncompliance if NRC did not approve 
the fundamental nuclear material 
control [FNMC) plan in a timely manner, 
and unclear as to whether the FNMC 
plan must be implemented prior to 
receipt of (1) 5,000 grams U235 in a single 
receipt, (2) cumulative receipts of 5,000 
grams U235 within a material type, or (3) 
5,000 grams U235 from all receipts. The 
commenter also provided a suggested 
rewrite of§ 74.33[b). Another 
commenter stated that the two year 
period for submittal of an FNMC plan is 
too long and that a preliminary plan 
should be submitted within one year 
with the final plan two months before 
start-up because the commenter plans to 
build and partially operate an 
enrichment facility in two years and 
facility configuration would not be 
finalized at the start of construction. 
Another commenter wanted to add to 
the end of§ 74.33[b)[2) the phrase, 
"whichever comes later" so that the 
MC&A program does not need to be 
implemented until after the receipt of 
more than 5,000 grams U235 because of 
long construction times. 

Response. The staff reconsidered the 
timing of the submission of the FNMC 
Plan. The final rule now requires the 
FNMC Plan to be submitted as part of 
the application which is consistent with 
§ 70.22(b). As for the last suggestion, 
§ 74.33(b)(2) was modified so as to 
clarify the Commission's intent to have 
the FNMC plan implemented prior to 
either the receipt of 5,000 grams U235 or 
the issuance of a license to test or 
operate the enrichment facility, 
whichever occurs first. 

(9) System Features and Capabilities. 
One commenter expressed concern 
because § 74.33(c)(1) did not have the 
same wording as § 74.31[c)(1). In the 
commenter's view, deletion of word 
"critical" suggests that the NRC is 
downgrading the importance of key 
procedures. Also, the commenter 
indicated that the use of "periodic 
review" instead of "adequate review" 
weakened the requirement. One 
commenter questioned the use of 
"accurately" in describing measured 
values in§ 74.33(c)(2), because in 
performance-based regulations the 
licensee should be allowed on the bases 
of cost effectiveness to choose the 
individual measurement accuracy to 
comply with § 74.33[c)[3). In 
§ 74.33(c)[3)[ii), one commenter wanted 
to add the phrase "U235 of the" before 
"active inventory" for clarity. One 
commenter wanted to reword 
§ 74.33(c)[3)[iii] for clarity because the 
commenter was not sure of the meaning 
of the phrase "so the licensee can 

satisfy this requirement." One 
commenter stated that the lead-in clause 
of§ 74.33(c)(4) is confusing in that the 
words "current and reliable knowledge" 
are also used in § 74.33(c)[6). One 
commenter appeared to be trying to help 
clarify inventory requirements for 
different types of materials by using the 
DOE material type codes. The 
commenter also suggested a 
parenthetical addition (i.e., "uranium in 
cascades"). One commenter suggested 
rewording§ 74.33(c)(5)(i) to allow 
production of enriched uranium to 
quantities by enrichment level as 
specified by low strategic significance. 
One commenter wanted to rewrite 
§ 74.33(c)(5)(ii) using the argument that 
it is the illegal use and distribution of 
such material, not its production that 
should be prevented. Three commenters 
wanted the wording of§ 74.33(c)(6) to be 
identical to § 74.31(c)[6), which 
contained an exemption for solutions 
having less than 5 grams U235 per liter. 
One commenter wanted to include 
depleted uranium in the list of exempted 
items because of cost. One commenter 
wanted to rewrite § 74.33(c)(7) and 
change the term "statistically 
significant" to "standard error," 
claiming that standard error has a 
defined level of significance. One 
commenter wanted the U 235 

concentration of tails to be determined 
using by-difference accounting instead 
of measurements to save the cost of 
measuring the tails. 

Response. The word "critical" was 
omitted from§ 74.33(c)(1) to ensure that 
all MC&A procedures are written and 
periodically reviewed. 

The periodic review of procedures is 
important to determine if the as written 
procedures are still applicable and 
reflect current practices. Any review has 
to be adequate to meet the regulatory 
intent of regulations. Therefore, this 
second comment was not adopted. 

The Commission agrees with the 
comment to delete the word 
"accurately" from § 74.33(c)(2) because 
the quality of measurement performance 
is controlled by § 74.33(c)(3). 

The comment to add the phase "U235 

of the" before "active inventory" in 
§ 74.33(c)(3)(ii) was adopted as a 
clarifying change consistent with the 
intent of the proposed language of the 
rule. 

Section 74.33[c)[3J[iii) has been 
rewritten using the commenter's 
language to clarify the intent of "those 
requirements." 

As suggested, the.lead in clause of 
§ 74.33(c)(4) has been rewritten without 
using the words "current and reliable 
knowledge." 
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The suggestion to use DOE material 
type codes was not adopted because it 
is sufficient to define the term for the 
material type in 10 CFR chapter I and a 
code number would not add any new 
information. In addition, the types of 
materials to be inventoried, i.e., natural. 
depleted, and enriched uranium, are 
listed in § 74.33(c)(4)(i). The 
parenthetical addition (e.g., in the 
enrichment equipment) was added to 
§ 74.33(c)(4)(i) to clarify where in 
process uranium is located. The 
commenter's use of "cascade" is too 
restrictive for a generic rule but, the 
more general term "enrichment 
equipment" captures the intent. 
Therefore this comment was partially 
adopted. 

Although § 74.33(c)(5J[i) was rewritten 
using the commenter's language, with an 
added time restraint of 370 calendar 
days, the revised language refers to 
SNM of moderate strategic significance, 
and detection of a specific quantity, i.e., 
up to 10,000 grams, of uranium enriched 
to between 10 and 20 percent is required 
because smaller quantities of this 
material may be difficult to detect using 
currently available detection equipment 
in a gas centrifuge enrichment facility. 
Hence this revised language does not 
allow production of enriched uranium 
greater than 10 percent as was 
suggested by the commenter but the 
detection program has to be able to 
detect quantities less than those of 
moderate strategic significance within 
370 days. In addition, suggested 
measurement systems to be used by the 
detection program are discussed in the 
regulatory guide. 

The comment to rewrite proposed 
§ 74.33(c)(5)(ii) has not been adopted 
because both the Atomic Energy Act 
and the Commission's longstanding 
defense-in-depth policy that both 
unauthorized use and production of 
HEU should be prevented. 

The suggestion to reword § 74.33(c)(6) 
to reflect § 74.31(c)(6) was not adopted 
because enrichment operations 
generally do not produce a significant 
number of long-lived items such as 
solutions having less than 5 grams U235 

per liter. Nonetheless, § 74.33(c)(6) was 
restructured to clarify the amounts 
exempted. 

The suggested rewording of 
§ 74.33(c)(7) has not been adopted. 
Neither "standard error" nor 
"statistically significant" are defined in 
10 CFR part 74 but, the level of 
significance for "statistical significance" 
is provided in the accompanying 
guidance. 

The comment to allow by-difference 
accounting of U235 in tails was not 
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adopted because a material balance 
cannot be established if the material in 
tails is not measured. 

(10) Hardware. One individual 
commenter wanted to add to § 74.33 a 
requirement that plant hardware be 
designed to permit and facilitate 
independent "go/no-go" verification of 
the absence of unauthorized enrichment. 
This commenter also suggested 
consulting with IAEA on the plant 
hardware design prior to authorization 
of construction. 

Response. The Commission does not 
believe that the suggested hardware 
design is either necessary or practical. 
Based upon its experience with 
safeguarding SNM in licensed material 
activities, the Commission is convinced 
that a proper MC&A program can 
provide adequate protection against 
unauthorized enrichment, and assurance 
that should it occur, it will be detected 
in a timely manner. Therefore, the 
Commission does not believe it is 
necessary to impose such a requirement. 
Furthermore, as it is the NRC's 
responsibility to license the enrichment 
facility, its requirements for protection 
of health and safety of the public and 
common defense and security take 
precedence over IAEA inspection 
schemes and protocols. Nonetheless, 
these MC&A requirements were 
developed cognizant of IAEA programs 
because the U.S. is a member country of 
IAEA and complies with the IAEA 
requirements. Consequently, the 
suggestion of the commenter is refused. 

Discussion of Final Rule Text 

This section discusses the final rule 
text and modifications made in response 
to the proposed rule. Throughout the 
following discussion, referring to the 
text of the final regulations may aid in 

. understanding the specific points of this 
discussion. 

Part 70-Domestic Licensing of Special 
Nuclear Material 

The phase "operate an uranium 
enrichment facility" has been added to 
§ 70.22(b) for clarification. 

The phrase "at an uranium enrichment 
facility" has been added following the 
words "source material in § 70.32(c)(1) 
to clarify that only uranium source 
material at an enrichment facility is 
subject to part 70 requirements. 

Part 74-Material Control and 
Accounting of Special Nuclear Material 

Section 74.4 Definitions 

Based on public comment a definition 
of the term item has been added. 

Section 74.11 Reports of Loss or Theft 
or Attempted Theft or Unauthorized 
Production of Special Nuclear Material 

This section has been revised to be 
consistent with the proposed 
requirements of§ 74.33(c)(5). 

Section 74.31 Nuclear Material Control 
and Accounting for Special Nuclear 
Material of Low Strategic Significance 

Based on pubic comment,§ 74.31(a) is 
revised to include production facilities 
licensed pursuant to part 70 in the list of 
facilities to which this section does not 

, apply. 

Section 74.33 Nuclear Material Control· 
and Accounting for Uranium 
Enrichment Facilities Authorized To 
Produce Special Nuclear Material of 
Low Strategic Significance 

Based on public comment, 
§ 74.33(a)(1) has been rewritten to 
clarify the general objective to both 
maintain the appropriate information 
and to periodically confirm the 
quantities and locations of the source 
material and special nuclear material by 
conducting physical inventories. Specific 
objectives for physical inventories are 
subsequently provided in§ 74.33(c)(4). 
Thus, the phrase "and periodically 
confirm the quantities and locations of' 
was added to § 74.33(a)(1). 

Based on public comment, the word 
"any" in proposed § 74.33(a)(2) between 
"detect" and "production" has been 
deleted. Also, in proposed§ 74.33(a)(5) 
the word "any" between "of' and 
"production" has been deleted. The 
removal of the word "any" eliminates 
the apparent restrictions and does not 
change the intent of the rule. 

Typographical errors were identified 
by public comment in proposed 
§ 74.33[a) (3), (5), and (6). The word 
"for" between "production" and 
"uranium" has·been changed to "of' in 
each of the three identified general 
performance objectives. 

New performance objectives 
§ 74.33(a) (7), (8), and (9) to provide 
information to aid in the investigation of 
missing uranium and unauthorized 
enrichment have been added based on 
public comment. 

In proposed § 74.33(b)(1), the 
introductory phrase "no later than 2 
years prior to facility start up" has been 
deleted. This was necessary to make 
this section consistent with existing 
§ 70.22(b) which requires the submittal 
of the applicants program for control 
and accounting of the SNM, that will be 
in its possession under the license, with 
the license application. Section 
74.33(bl[1) also was expanded to include 
the recordkeeping requirements of 
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proposed § 74.33(d) in the submitted 
plan. 

For clarity, the phrase "based on all 
measurement error contributions," has 
been added after inventory difference in 
§ 74.33(c)(3)(ii) to ensure that licensees 
understand that the standard error of 
inventory difference is calculated using 
only those variance contributions due to 
measurements. 

Based on public comment, the word 
"accurately" has been deleted before 
the words "measured values" in 
§ 74.33(c)(2). The word "accurately" is 
not needed because § 74.33(c)[3) has 
bounds for the control of all MC&A 
measurement systems. 

For clarity, the phrase "based on all 
measurement error contributions," has 
been added after inventory difference in 
§ 74.33(c)(3)(ii). 

Based on public comment, the 
clarifying phrase "of (c)(3) (i) and (ii) of 
this section" was added to 
§ 74.33(c)(3)(iii). 

Based on public comment, the 
introductory statement of proposed 
§ 74.33(c)(4) has been revised. The 
recordkeeping requirements of proposed 
§ 74.33(d) are required to be in the 
FNMC plan, so the requirement for 
current and reliable data does not need 
to be established twice. 

In proposed § 74.33(c)(4)[i), the 
parenthetical phrase (e.g., in the 
enrichment equipment) has been added 
to clarify the term "in-process" because 
a public comment appeared to 
incorrectly interpret "in-process" 
(comment requesting the NRC to add a 
definition for "dynamic inyentory"). 

The proposed § 74.33(c)(5) has been 
revised by deleting "any" and modifying 
(c)(5) (i) and (ii) and renumbering 
proposed [c)(5)(ii) as (c)(S)(iii) to require 
that the licensee's detection system be 
capable of detecting: the production of 
uranium enriched to 10 percent or more 
in the isotope U235, to the extent that 
SNM of moderate strategic significance 
could be produced within any 370 
calendar day period; the production of 
HEU; and the unauthorized production 
of uranium oflow strategic significance. 

The proposed § 74.33(c)(6) was 
rearranged and based on public 
comment the phrase "from the 
requirements of (c)(6) (i) and [ii)" was 
added. 

Having considered all comments 
received, the Commission has 
determined that the final rule should be 
promulgated. 

Finding of No Significant Environmental 
Impact: Availability 

The Commission has determined 
under the National Environmental Policy 
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Act of 1969, as amended, and the 
Commission's regulations in subpart A 
of 10 CFR part 51, that these 
amendments are not a major Federal 
action significantly affecting the quality 
of the human environment, and 
therefore an environmental impact 
statement is not required. The rule is 
mainly administrative in nature and 
would not change any requirements that 
could have significant environmental 
impact. The final rule will provide 
assurance through material control and 
accounting measures and other 
appropriate requirements, that only 
enriched uranium of low strategic 
significance as authorized by the license 
is produced at a licensed enrichment 
facility. There may be some increase in 
occupational exposure stemming from 
safeguards-related activities such as 
data recording, inspecting, or sample 
taking, but likely not enough to be 
measurable or identifiable. The 
environmental assessment and finding 
of no significant impact on which this 
determination is based are available for 
inspection at the NRC Public Document 
Room, 2120 L Street NW. (Lower Level), 
Washington, DC. 

Paperwork Reduction Act Statement 

This final rule amends information 
collection requirements that are subject 
to the Paperwork Reduction Act of 1980 
(44 U.S.C. 3501 et seq.). These 
requirements were approved by the 
Office of Management and Budget 
approval number 3150-0123 at the 
proposed rule stage. Additional 
requirements contained in the final rule 
will not become effective until 0MB 
approves them. Notice of 0MB approval 
will be published in the Federal 
Register. 

Regulatory Analysis 

The Commission prepared a draft 
regulatory analysis for the proposed 
regulation. The analysis examines the 
costs and benefits of the alternatives 
considered by the Commission. 

The Commission requested public 
comments on the draft regulatory 
analysis, but no comments were 
received. The draft regulatory analysis 
has been revised to reflect the addition 
of three new performance objectives 
contained in § 74.33(a) (7), (8), and (9), 
and the fact that a license application 
has been received by the Commission 
for the construction and operation of an 
uranium enrichment facility. The final 
regulatory analysis is available for 
inspection at the NRG Public Document 
Room, 2120 L Street NW. (Lower Level), 
Washington, DC. 

Regulatory Flexibility Certification 

In accordance with the Regulatory 
Flexibility Act, 5 U.S.C. 605(b), the 
Commission certifies that this 
rulemaking will not have a significant 
economic impact on a substantial 
number of small entities. The final rule 
will affect only persons who build or 
operate enrichment facilities producing 
enriched uranium of low strategic 
significance. The owners of enrichment 
facilities do not fall within the scope of 
the definition of "small entities" set 
forth in section 601(3) of the Regulatory · 
Flexibility Act, 15 U.S.C. 632, or the 
Small Business Size Standards set out in. 
regulations issued by the Small Business 
Administration at 13 CFR part 121. 

· Backfit Analysis 

The Commission has determined that 
a backfit analysis is not required for this 
final amendment, because the backfit 
rule, 10 CFR 50.109, applies only to new 
requirements for power reactors. See 50 
FR 38097 (September 20, 1985) (final 
backfit rule). However, as noted above, 
the Commission has prepared a 
regulatory analysis examining the 
benefits and impacts of these 
amendments. 

List of Subjects 

10CFRPart2 

Administrative practice and 
procedures, Antitrust, Byproduct 
material, Classified information, 
Penalty, Environmental prote.ction, 
Nuclear materials, Nuclear power plants 
and reactors, Sex discrimination, Source 
material, Special nuclear material, 
Waste treatment and disposal. 

10 CFR Part 40 

Government contracts, Hazardous 
materials-transportation, Nuclear 
materials, Criminal penalty, Reporting 
and recordkeeping requirements, Source 
material, Uranium. 

10 CFR Part 70 

Hazardous materials-transportation, 
Material control and accounting, 
Nuclear materials, Packaging and 
containers, Criminal penalty, Radiation 
protection, Reporting and recordkeeping 
requirements, Scientific equipment, 
Security measures, Special nuclear 
material. 

10 CFR Part 74 

Accounting, Hazardous materials­
transportation, Material control and 
accounting, Nuclear materials, 
Packaging and containers, Criminal 
penalty, Radiation protection, Reporting 
and recordkeeping requirements, 
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Scientific equipment, Special nuclear 
material. 

For the reasons set forth in the 
preamble and under the authority of the 
Atomic Energy Act of 1954, as amended, 
the Energy Reorganization Act of 1974, 
as amended, and 5 U.S.C. 553, the 
Commission is adopting the following 
amendments to 10 CFR parts 2, 40, 70, 
and 74. 

57 FR 55062 
Published 11/24/92 
Effective 12/24/92 

Clarification of Statutory Authority for 
Purposes of Criminal Enforcement 

See Part 11 Statements of Consideration 

58 FR 29521 
Published 5/21/93 
Effective 6/21/93 

Licensees' Announcements of 
Safeguards Inspections 

See Part 73 Statements of Consideration 

59 FR 35618 
Published 7/13/94 
Effective 10/11 /94 

10 CFR Parts 40, 72, 74, 75, 150 

RIN 3150-AE35 

Licensee Submittal of Data in 
Computer-Readable Form 

AGENCY: Nuclear Regulatory 
Commission. 

ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission is amending its regulations 
to require certain licensees to submit 
data to the NRG in computer-readable 
format. The final rule streamlines the 
collection of nuclear material 
transaction data and increases the 
accuracy of the reported information. 
The final rule will save money for both 
NRG and licensees in the data collection 
process. 

EFFECTIVE DATE: October 11, 1994. 

FOR FURTHER INFORMATION CONTACT: 
Richard H. Gramann, Office of Nuclear 
Material Safety and Safeguards, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555---0001, 
Telephone (301) 415-8118. 
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SUPPLEMENTARY INFORMATION: 

Background 
The NRC has a major interest in the 

potential use for computer-readable 
submittal. This innovation not only can 
result in monetary savings, but also can 
increase efficiency and accuracy of data 
collection efforts. 1n the past, the NRC 
has permitted the use of computer­
readable forms as well as the use of 
computer generated facsimiles of the 
printed forms. Many licensees now 
generate their own facsimiles. The latest 
revision of "Personal Computer Data 
Input for NRC Licensees" (Nuclear 
Materials Management and Safeguards 
System (NMMSS) Report D-24) contains 
specific procedures for submitting in 
computer-readable format: DOE/NRC 
Form 741, "Nuclear Material 
Transaction Report"; DOE/NRC Form 
741A, "Nuclear Material Transaction 
Report (Continuation Page)"; DOE/NRC 
Form 740M, "Concise Note"; DOE/NRC 
Form 742, "Material Balance Report"; 
and DOE/NRC Form 742C, "Physical 
Inventory Listing." The amendments 
make mandatory the reporting in 
computer-readable format prescribed by 
the D-24 document. These amendments 
eliminate the need for paper forms, thus 
providing a cost saving for the NRC in 
satisfying its statutory and treaty 
obligations. 

The amendments affect each licensee 
who transfers, receives, or adjusts the 
inventory, in any manner, of uranium or 
thorium source material of foreign 
origin by 1 kilogram or more. Each 
specific licensee who transfers or 
receives 1 gram or more of contained 
uranium-235, uranium-233, or 
plutonium would also be affected. 

These amendments are intended only 
to take advantage of current computer 
technology and to make the data 
collection process more efficient and 
less costly. The Commission believes 
there will be minimal costs associated 
with the implementation of these 
amendments. Many licensees already 
have their material accounting 
automated and can generate computer­
readable reports. For those licensees 
who have not yet automated their 
reporting, a diskette with the 
appropriate formats and user prompts 
may be obtained from the NRC to 
facilitate this process. Licensees may 
obtain a copy of the NMMSS report or 
the diskette by writing the U.S. Nuclear 
Regulatory Commission, Division of 
Fuel Cycle Safety and Safeguards, 
Washington, DC 20555-0001. 

On January 26, 1993 (58 FR 6098), the 
Commission published a proposed rule 
in the Federal Register to make 
mandatory licensee submittal in 

computer-readable format. A 90-day 
comment period expired on April 26, 
1993. Comments were received from 
nine respondents. Two comments were 
not in favor of the amendments, 
whereas the others expressed approval 
and encouragement to take advantage of 
today's technology. Several constructive 
suggestions were made and are included 
in the summary of public comments. 

Summary of Public Comment 

A summary of the public comments 
and a clarifying response follows: 

(1) Continued requirement for hard 
copy forms. Several respondents 
expressed the continued need for hard 
copy forms. One commenter stated their 
material control and accounting (MC&A) 
program is based upon a "paper trail" 
utilizing the DOE/NRC Form 741. 
Another commenter stated the 
continued requirement for submitting 
hard copies to various Department of 
Energy contractors. Another commenter 
raised the question of storage of records 
for a period of time specified by 
Commission regulations. Concern also 
was expressed regarding secondary 
distribution requirements of hard copy 
DOE/NRC Form 7 41 for certain 
domestic transactions and all import 
and export transactions. Finally one 
commenter stated the current 
requirements, which provide for both 
computer-readable and hard copy, are 
the more acceptable. 

The final amendments require 
licensees to submit computer-readable 
reports to the NRC in a format 
prescribed in NMMSS Report D-24. The 
amendments do not preclude other 
formats used for other purposes. Many 
licensees already generate facsimile 
reports for satisfying given 
requirements. Licensees that have no 
capability to produce these facsimiles 
may use the diskette provided by the 
NRC which can generate a facsimile 
(either hard copy or disk file for storage) 
of all forms subject to these 
amendments. With regard to records 
retention, the NRC permits the storage 
of records on electronic media with the 
capability for producing legible, 
accurate, and complete records during 
the required retention period. This 
would include computer generated 
facsimiles of forms subject to these 
amendments. For the reporting system 
to operate efficiently, computer-readable 
submittal-for NRC's use is necessary. 

(2) Accepting shipper's values. A 
respondent suggested that the action 
code and date on the computer-readable 
DOE/NRC Form 741 for a shipment can 
be easily changed by the recipient to 
reflect accepting shipper's values. 
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The diskette that is available from the 
NRC includes a program for editing the 
file of a computer-readable DOE/NRC 
Form 741 to edit the action code and 
date to reflect accepting shipper's 
values. 

(3) Telecommunication of licensee 
submittal. Four respondents urged the 
transmission of the computer-readable 
files over a modem instead of using 
diskettes. 

There is no disagreement with the 
commenters that modem transmission is 
desirable. Transmitting files by modem 
to satisfy reporting requirements is an 
option of these amendments. The NRC 
will work with any licensee desiring 

· this option. 
(4) Revision of guidance documents. 

Several respondents noted the need to 
revise the guidance documents: 
NUREG/BR--0006, "Instructions for 
Completing Nuclear Material 
Transaction Reports and Concise Note 
Forms"; NUREG/BR--0007, "Instructions 
for Completing Material Balance Report 
and Physical Inventory Listing"; and 
NMMSS Report D-24, "Personal 
Computer Data Input for NRC 
Licensees," to be compatible with the 
submittal of computer-readable formats. 

NMMSS Report D-24 has been 
revised to include all the forms required 
in these amendments. The other 
guidance documents will be revised, as 
needed, to reflect the use of computer­
readable forms to replace the paper 
forms. 

Environmental Impact: Categorical 
Exclusion 

The NRC has determined that this 
final rule is the type of action described 
in the categorical exclusion 10 CFR 
51.22(c)(2). Therefore, neither an 
environmental impact statement nor an 
environmental assessment has been 
prepared for this rule. 

Paperwork Reduction Act Statement 
This final rule amends information 

collection requirements that are subject 
to the Paperwork Reduction Act of 1980 
(44 U.S.C. 3501 et seq.). These 
requirements were approved by the 
Office of Management and Budget, 
approval numbers 3150-0003, --0057, 
-0004, and --0058. 

Because the rule will eliminate the 
need for certain paper forms, the public 
burden for this collection of information 
is expected to be reduced. The 
reduction in burden for the DOE/NRC 
Forms 741, 741A, 742, and 740M is 
estimated to average .25 hours per 
response. The reduction in burden for 
the DOE/NRC Form 742C is estimated to 
average 2 hours per response, including 
the time for reviewing instructions, 
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searching existing data sources, 
gathering and maintaining the data 
needed, and completing and reviewing 
the collection of information. Send 
comments regarding the estimated 
burden reduction or any other aspect of 
this collection of information, including 
suggestions for further reducing 
reporting burden, to the Information and 
Records Management Branch (MNBB-
7714), U.S. Nuclear Regulatory 
Commission, Washington, DC 20555-
0001; and to the Desk Officer, Office of 
Information and Regulatory Affairs, 
NEOB-3019 (3150-0003, -0004, -0057, 
and-0058), Office of Management and 
Budget, Washington, DC 20503. 

Regulatory Analysis 

These final amendments have no 
significant impact oii State and local 
governments and geographical regions. 
They have a significant positive impact 
on the efficiency and accuracy of the 
data collection process. The final 
amendments do not have a significant 
impact on health, safety, and the 
environment. This rule requires that all 
licensees submit computer-readable 
reports regarding special nuclear 
material transactions. The NRC will 
realize a significant cost savings. · 
Licensees have already demonstrated 
their computer expertise by generating 
near-perfect copies of the current forms 
on Laser Jet printers. Generating 
computer-readable data in accordance 
with a prescribed format offers less 
burden than producing these near­
perfect copies. The rule will facilitate 
the collection of data by the NRC to 
satisfy its statutory and treaty 
obligations. This constitutes the 
regulatory analysis for this final rule. 

Regulatory Flexibility Certification 

In accordance with the Regulatory 
Flexibility Act of 1980 (5 U.S.C. 605(b)), 
the Commission certifies that this 
change does not have a significant 
economic impact on a substantial 
number of small entities. This final rule 
affects all licensees required to report 
special nuclear material transactions 
using DOE/NRC Forms 741, 741A, 742, 
742C, and 740M. Owners of nuclear 
power plants and fuel fabrication plants 
have already automated most, if not all, 
of their material accounting program 
and can easily generate computer­
readable reports. Other affected 
licensees include laboratories, 
universities, colleges, medical clinics 
and hospitals, some of which may fall 
within the scope of the NRC's size 
standards for determination of which 
NRC licensees qualify as small entities 
(December 9, 1985; 50 FR 50241). 

One commenter stated that the 
proposed rule would increase the 
burden for licensees with manual 

, accountability systems by requiring 
· , manual entry of data to diskette and a 

: hard-copy data check for accuracy. 
Entities that may not yet have 

. automated their reporting may obtain a 
diskette from the NRC to assist them in 
satisfying their reporting requirements. 
No resp.ondent has stated a lack of 
computer capability to use such a 
diskette, and the likelihood of such a 
need is remote in view of the types of 
affected licensees. In addition, NRC staff 
experience with computer readable 

· transfer of information indicates less 
burden and more efficiency for licensees 
and the NRC than transfer of hard-copy 

. information. For these reasons, any 
! initial cost associated with preparation 

of computer readable reports should be 
· minimal and lead to a reduction in 

reporting burden for all affected 
' licensees. 

· Backfit Analysis 

The NRC has determined that a 
backfit analysis is not required for this 
final rule because these amendments do 
not involve any provisions that would 

· impose backfits as defined in 10 CFR 
50.109(a)(1). 

: List of Subjects 
' 
: 10 CFR Part 40 

Criminal penalties, Government 
contracts, Hazardous materials­
transportation, Nuclear materials, 
Reporting and recordkeeping 
requirements, Source material, 
Uranium. 

10 CFR Part 72 

Manpower training programs, Nuclear 
materials, Occupational safety and 
health, Reporting and recordkeeping 

· requirements, Security measures, Spent 
fuel. 

10 CFR Part 74 

Accounting, Criminal penalties, 
Hazardous materials-transportation, 
Material control and accounting, 
Nuclear materials, Packaging and 
containers, Radiation protection, 
Reporting and recordkeeping 
requirements, Scientific equipment, 
Special nuclear material. 

10 CFR Part 75 

Criminal penalties, Intergovernmental 
relations, Nuclear materials, Nuclear 
power plants and reactors, Reporting 
and recordkeeping requirements, 
Security measures. 
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10 CFR Part 150 

Criminal penalties, Hazardous 
materials-transportation, 
Intergovernmental relations, Nuclear 
materials, Reporting and recordkeeping 
requirements, Security measures, 
Source material, Special nuclear 
material. 

For the reasons set out in the 
preamble and under the authority of the 
Atomic Energy Act of 1954, as amended, 
the Energy Reorganization Act of 1974, 
as amended, and 5 U.S.C. 552 and 553, 
the NRC is adopting the following 
amendments to 10 CFR parts 40, 72, 74, 
75, and 150. 

59FR48944 
Published 9/23/94 
Effective 10/24/94 

Certification of Gaseous Diffusion 
Plants 

See Part 76 Statements of Consideration 

60 FR 24549 
Published 5/9/95 
Effective 5/9/95 

Changes to NRG Addresses and 
Telephone Numbers 

See Part 2 Statements of Consideration 
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SAFEGUARDS ON NUCLEAR MATERIAL­
IMPLEMENTATION OF US/IAEA AGREEMENT 

52 FR 31601 
Published B/21/87 
Effective B/19/87 

Statement of Organization and General 
Information 

See Part 1 Statements of Consideration 

53 FR 6137 
Published 3/1/88 
Effective 3/1/88 

Relocation of Office of Nuclear 
Reactor Regulation 

. See Part 19 Stateme.nts of Consideration 

'· 53 FR 19240 
Published 5/27 /BB 
Effective 7 /26/88 

Retention Periods for Records 

See Part 4 Statements of Consideration 

53 FR 31651 
P~bllshed B/19/88 
Effective 9/19/88 

Licensing Requirements for the 
Independent Storage of Spent Nuclear 
Fuel and High-Level Radioactive 
Waste 

See Part 72 Statements of Consideration 

53 FR 43419 
Published 10/27/88 
Effective 10/27 /88 

Relocation of NRC's Public Document 
Room; Other Minor Nomenclature 
Changes 

See Part 1 Statements of Consideration 

57 FR 18388 
Published 4/30/92 
Effective 6/1 /92 

Uranium Enrichment Regulations 

See Part 40 Statements of Consideration 

STATEMENTS OF CONSIDERATION 

57 FR 33426 
Published 7/29/92 
Effective 8/28/92 

Minor Amendments to the Physical 
Protection Requirements 

See Part 73 Statements of Consideration 

57 FR 55062 
· Published 11/24/92 

Effective 12/24/92 

Clarification of Statutory Authority for 
Purposes of Criminal Enforcement 

See Part 11 Statements of Consideration 

59 FR 35618 
Published 7/13/94 
Effective 10/11 /94 

Licensee Submittal of Data in 
Computer-Readable Form 

See Part 74 Statements of Consideration 
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CERTIFICATION OF GASEOUS DIFFUSION PLANTS 

STATEMENTS OF CONSIDERATION 

59FR48944 
Published 9/23/94 
Effective 10/24/94 

10 CFR Parts 19, 20, 21, 26, 51, 70, 71, 
73, 74, 76 and 95 

RIN 3150-AE62 

Certification of Gaseous Diffusion 
Plants 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission (NRC) is amending its 
regulations to add a new part that 
includes the requirements for 
certification of uranium enrichment 
activities of the United States 
Enrichment Corporation (the 
Corporation) in its operation of the two 
gaseous diffusion plants that the 
. Corporation is leasing from the U.S. 
Department of Energy (DOE). These two 
plants are known as the Portsmouth 
Plant and the Paducah Plant, located at 
Piketon, Ohio, and Paducah, Kentucky, 
respectively. These regulations are being 
promulgated to establish standards for 
the protection of the public health and 
safety from radiological hazards and 
provide for the common defense and 
security, including adequate safeguards. 
A number of conforming amendments 
are also being made to other NRC 
regulations. In addition, appendix A to 
part 95 is being removed, since this 

, material is now available in a separate 
publication. 
EFFECTIVE DATE: October 24, 1994. 
FOR FURTHER INFORMATION CONTACT: Mr. 
C.W. Nilsen, Office of Nuclear 
Regulatory Research, U.S. Nuclear 
Regulatory Commission, Washington, 

DC 20555, telephone (301) 415-6209; 
Mr. C.B. Sawyer, Office of Nuclear 
Material Safety and Safeguards, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555, telephone (301) 
415-8174; or Mr. J.K. Everly, Office of 
Administration, Division of Security, 
U.S. Nuclear Regulatory Commission, 
Washington, DC 20555, telephone (301) 
415-7048. 

SUPPLEMENTARY INFORMATION: 

Background 

The President signed H.R. 776, the 
"Energy Policy Act of 1992" (the Act), 

· into law on October 24, 1992. The Act 
amended the Atomic Energy Act of 1954 
(AEA), to establish a new Government 
Corporation, the U.S. Enrichment 
Corporation (the Corporation), for the 
purpose of managing and operating the 
uranium enrichment enterprise owned 
and previously operated by the 
Department of Energy (DOE). Section 
1701 of the AEA, as amended, provides 
that within 2 years after enactment of 
the legislation, the NRC is to promulgate 
standards that will apply to the two 
operating gaseous diffusion plants to 
protect the public health and safety 

· from radiological hazards, and to 
provide for the common defense and 
security. 

Section 170l(b)(2) of the AEA, as 
amended, directs the NRC to establish a 
certification process under which the 
two gaseous diffusion plants at Piketon, 
Ohio, and Paducah, Kentucky, to be 
operated by the Corporation, will be 
certified annually by the NRC for 
compliance with those standards. 

On February 11, 1994 (59 FR 6792), 
the Commission published a proposed 
new part 76 in the Federal Register for 
comment establishing requirements and 
procedures for the certification process 
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by addition of this new part to chapter 
I of title 10 of the Code of Federal 
Regulations. In addition to the new part, 
a number of conforming changes to the 
provisions of Chapter I of Title 10 of the 
Code of Federal Regulations were also 
proposed which are necessary to 
implement the new part. The comment 
period expired on April 12, 1994. 

The new 10 CFR part 76 is based 
upon comparable NRC requirements 
that have been in place for a number of 
years. The NRC believes these 
requirements are adequate and 
appropriate for the gaseous diffusion 
plants. The NRC will assume regulatory 
oversight authority after it completes the 
first certification process in late 1995. 

Summary of Requirements and 
Analysis of Public Comments 

The Nuclear Regulatory Commission 
is amending its regulations to add a new 
10 CFR part 76 entitled, "Certification of 
Gaseous Diffusion Plants." This new 
part includes procedural requirements, 
generally applicable NRC health and 
safety standards, technical safety 
requirements, and safeguards and 
security requirements specific to the 
gaseous diffusion plants. The 
Commission will use the requirements 
included in this new 10 CFR part 76 to 
satisfy Energy Policy Act requirements. 
The certification requirements in this 
rulemaking include actions that are 
either required by the Act or required by 
the Commission's procedures to protect 
the public health and safety from 
radiological hazards, to provide for the 
common defense and security, and to 
ensure adequate safeguards. Because 
this action does not constitute a 
licensing action, many of the processes 
associated with issuance of a license do 
not apply in this certification action. 
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Twenty comment letters were 
received on the proposed rule and are 
available for public inspection, and 
copying for a fee, at the Commission's 
Public Document Room located at 2120 
L Street, NW. (Lower Levell, 
Washington, DC. The comments on the 
proposed rule came from a variety of 
sources that included the Corporation, 
the Department of Energy, citizens' 
groups, industry representatives, other 
Government agencies, and legal firms. 
The comments and their resolutions are 
discussed below and, to the extent 
possible, are arranged under the 
identified section of the rule to which 
they are related. 

A. General Requirements 

The general requirements are based 
on and mainly derived from 10 CFR Part 
70. Part 70 contains the requirements 
used by the Commission to license the 
possession and use of special nuclear 
material at major fuel cycle facilities for 
which the NRC has regulatory 
responsibility for protecting public 
health and safety and the common 
defense and security. Specific sections 
in this new part, which,are based on 10 
CFR Part 70 as modified for the 
certification process, include the 
following: 

Section 76.1 Purpose. This section 
defines the purpose of 10 CFR part 76 
to be limited to certification of the 
existing 40-year-old gaseous diffusion 
plants previously operated by the DOE. 

A comment was received indicating 
that reference made to "life of the plant" 
should be changed to "duration of 
lease." The final regulation has been so 
changed. 

Section 76.2 Scope. This section 
defines the scope of part 76 to cover the 
operation of gaseous diffusion plants 
previously operated by DOE and now 
leased to the Corporation, and clarifies 
that the new part applies only to those 
plants. 

Comments were received indicating 
that the rules should be clarified as only 
applying to operation of those portions 
of the diffusion plants leased to the 
Corporation. The appropriate changes to 
the rule have been made. 

Section 76.4 Definitions. This 
section contains definitions of terms 
used in this part. 

In response to comments received, 
several definitions have been added to, 
or revised in the final rule as follows: 

Corporation. In response to a 
comment by the Corporation, the NRC 
agrees that the definition should be 
clarified to show the continued 
applicability of Part 76 to the operation 
of the gaseous diffusion plants after 

privatization of the Corporation if 
privatization were to occur. 

Alert and Site area emergency. 
Definitions are added for consistency 
with other regulations. 

Radioactive material. Added as 
requested for clarification. · 

Unreviewed safety question. This 
definition was suggested by DOE, and 
was added in response to comments by 
DOE and the Corporation, to clarify its 
use in § 76.68 as one factor in limiting 
changes that the Corporation can make 
without prior Commission approval. 

Section 76.5 Communications. This 
section describes requirements for 
verbal and written submissions to the 
Commission. 

No comments were received on this 
section. 

Section 76.6 Interpretations. This 
section contains requirements for 
interpretations of these regulations that 
are authorized by the Commission. 

No comments were received on this 
section. 

Section 76.7 Employee protection. 
This section specifies activities that are 
protected and prohibits discrimination 
against an employee for engaging in 
protected activities. 

Comments were received concerning 
the transition from operation under DOE 
orders to operation under NRC 
regulations. Specifically, it was 
suggested that various requirements for 
posting of NRC regulations and forms be 
delayed in some cases until after the 
NRC has taken action on the 
application. This section and § 76.60 
have been modified to provide 
additional flexibility in the posting of 
notices by requiring posting not later 
than the date of the Director's initial 
decision on certification. 

One commenter recommended that 
the final rule include a reference to 
activities protected by the National 
Labor Relations Act. The labor 
standards and/or statutes applicable to 
the Corporation are specified in section 
1312(d) of the AEA. No further 
delineation of those standards and/ or 
statutes is necessary for inclusion in 
NRC's certification regulations. 

A comment was received expressing a 
perceived lack of willingness of the NRC 
to solicit comments from organizations 
that represent the plant workers. This 
rulemaking has been done under full 
public participation as required by NRC 
procedures within the time limits 
imposed by the legislation for 
transferring operation of the facilities to 
the Corporation. The certification 
procedure provides an opportunity for 
public participation at all stages of the 
process through written comments and 
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participation in public meetings to be 
held near the sites. 

Section 76.8 Information collection 
requirements: 0MB approval not 
required. This section indicates that the 
information collection requirements 
contained in this part need not be 
reviewed and approved by the Office of 
Management and Budget in accordance 
with the Paperwork Reduction Act. 

No comments were received on this 
section. 

Section 76.9 Completeness and 
accuracy of information. This section 
specifies that all information provided 
to the NRC must be complete and 
accurate. 

No comments were received on this 
section. 

Section 76.10 Deliberate 
misconduct. This section describes 
prohibited activities and states that 
violations are subject to enforceITient 
action. 

No comments were received on this 
section. 

Section 76.23 Specific exemptions. 
This section specifies that the 
Commission may grant exemptions from 
the requirements in part 76 provided 
certain conditions are met. 

A comment was received from the 
Corporation recommending that the rule 
be expanded to provide that the 
Commission may grant exemptions 
where certain "special circumstances" 
exist due to the "unique status" of the 
Corporation. The special circumstances 
presented included a request by the 
Corporation or DOE that an exemption 
would be in the furtherance of the 
common defense and security of the 
United States, the nonproliferation of 
atomic weapons, or any of the other 
important governmental functions 
identified in the statutory purposes for 
the Corporation set forth in Section 
1202 of the AEA. As proposed, § 76.23 
already provides that NRC may grant 
exemptions and specifically includes 
consistency with the common defense 
and security of the United States as a 
prerequisite for granting an exemption. 
The NRC does not conclude that the 
Corporation's "unique status" 
introduces any additional 
considerations in considering requests 
for exemptions not already within the 
purview of§ 76.23. 

Section 76.65 Inalienability of 
certificates. This section sets forth the 
conditions for transfer of certification. 

Comments were received that the 
proposed rule should address 
inalienability of certificates. This 
section has been added to the final rule. 

Section 76.76 Backfitting. This 
section sets forth the conditions for 
requiring backfitting of the plants and 
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establishes backfit guidelines. 
Backfitting is defined as any NRC­
required modification or addition to 
systems, structures, or components of 
the facility, or procedures or 
organizations used to operate the 
facility. 

Commissioner Rogers was particularly 
interested in comments on two issues 
regarding the provisions of this section: 
(1) Whether the provisions of§ 76.76 
should become effective immediately 
when 10 CFR part 76 becomes final, as 
would happen were the proposed 
section to remain unchanged, or 
whether there should be some interim 
period before these provisions become 
effective (e.g., until completion of the 
first annual certification following 
initial certification) and; (2) Whether the 
standard for requiring a backfit should 
be that of§ 76.76(a)(3), "* * * a 
substantial increase in the overall 
protection of the public health and 
safety or the common defense and 
security * * *" or the less stringent 
standard of cost-effectiveness that is 
contained in section l(b)(6) of Executive 
Order 12866 of September 30, 1993, 
"* * * a reasoned determination that 
the benefits of the intended regulation 
justify its costs." 

A number of commenters agreed that 
the provisions of§ 76.76 should be 
made effective when the rule becomes 
final. There were no comments received 
in support of a delay in the 
implementation of the backfit 
provisions. However, the Ohio Citizens 
for Responsible Energy opposed the 
application of the proposed backfit 
requirements to these facilities. They 
commented that: (1) Operations have 
not been trouble-free and 
environmentally benign, (2) the NRC 
has no previous experience with these 
plants, (3) the backfit rule would 
essentially "freeze" the plant design and 
operational practices, and (4) the NRC 
must be free to demand changes in the 
design and operation of these plants. 
They further commented that if the NRC 
establishes any backfit standard it 
should be the standard of Executive 
Order 12886: "a reasoned" 
determination that the benefits of the 
intended regulation "justify its costs." 

The Corporation, DOE, and the 
Nuclear Energy Institute agreed with 
incorporation of the backfit provisions 
as written. The Corporation specifically 
supported the rewrite of 10 CFR 50.109, 
as proposed, as being consistent with 
NRC practice. 

In response to the comment 
suggesting that the proposed backfit 
provisions would prevent the 
Commission from taking action as is 
required to protect public health and 

' safety, the Commission does not apply 
backfit provisions in a manner which 

' would inhibit imposition of 
' requirements necessary to achieve an 

adequate level of safety. Under the 
backfit requirements in the final rule, 

! costs are considered only for 
1 determining the need to impose 
, requirements that provide for enhanced 

levels of safety that go beyond those 
basic requirements needed to provide 
adequate protection of the public health 
and safety. 

The final rule requires a cost benefit 
, analysis for any new requirement or 

NRC staff position unless the 
modification is required to bring the 

' facility into compliance with written 
rules or orders, or into conformance 

: with written commitments by the 
Corporation, or if the change is 

, necessary to ensure that the facility 
, provides adequate protection of the 

public health and safety. The final rule 
is unchanged. 

· Section 76.81 Authorized use of 
; radioactive material. The section sets 
i forth requirements for the Corporation's 
' possession and use of radioactive 
' material. 
: The Corporation commented that it 
: wants language in the regulations which 
\ would authorize it to receive, possess, 
i own, acquire possession of, and use 
; radioactive materials in places and for 
, purposes not covered by the certificate, 
! if otherwise authorized by law. Such 
: authorization would not be part of 
i certification and would involve 

approval by other Federal agencies. This 
, comment goes beyond NRC's authority 
! with respect to certification of the 
i gaseous diffusion facilities. To the 
' extent that the Corporation wants NRC 

to approve activities associated with 
: radioactive materials involving other 

locations and other activities, other 
locations and activities are not included 
in the certification authority contained 
in the AEA, as amended by the Energy 

_ Policy Act. The final rule has been 
- revised to make clear that to the extent 

the Corporation engages in activities not 
; covered by the certification process, it 
· may do so as long as it complies with 

all applicable State and Federal 
regulations. 

Section 76.83 Transfer of radioactive 
material. This section contains 
requirements for the Corporation's 
transfer of radioactive material. 

DOE recommended that the provision 
' of§ 76.83(d)(3) concerning emergency 
· shipments be deleted as they are not 

defined and continued implementation 
_ of current DOE practices provides 
, methods for shipment of material 

outside the normal process. This 
comment was not adopted and the 
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section was retained to provide the 
flexibility for such transfers under NRC 
certification in the event it would be 
needed and is not inconsistent with 
current NRC practices. 

Section 76.89 Criticality accident 
requirements. This section contains 
monitoring requirements for criticality 
accidents. 

Commenters requested that § 76.89 be 
revised to specifically state that certain 
areas do not require criticality alarms: 
(1) Areas containing less than 700 grams 
ofU-235 contained in uranium of any 
enrichment, (2) areas containing less 
than 1500 grams of U-235 contained in 
uranium enriched up to 4%, (3) areas 
containing less than 1400 grams ofU-
235 contained in uranium enriched up 
to 5%, (4) areas where special nuclear 
material is packaged and stored in 
approved containers and in isolated 
arrays in compliance with 10 CFR part 

, 71, and (5) process buildings containing 
homogeneous uranium material 
enriched to less than 1 % . The NRC does 
not intend to require monitoring for 
areas where quantities of enriched 
uranium are controlled so that a 
criticality accident is not credible. 
Rather than attempting to specify 
quantity limits, the rule was modified to 
include a generic provision such that 
criticality alarms will not be required 
for such controlled areas. 

Section 76.91 Emergency planning. 
This section contains emergency 
planning requirements. 

Some commenters agreed with the 
emergency planning provisions as 
proposed. Others recommended that the 
emergency planning provisions be 
revised. A commenter's proposed 
changes were to (1) add a "general 

· emergency" category to the 
classification of accidents, (2) give 
annual briefings and tours to fire, 
police, medical, and other emergency 
personnel, (3) conduct annual drills in 
addition to the proposed annual 
exercises, and (4) add separate sections 
to emergency planning documents that 
address the emergency operations center 
and public notification of basic 
emergency planning and information in 
emergency planning zones. A 
commenter also suggested that the 
proposed language would permit 
individuals to evaluate their own 
performance in the required biennial 
exercise, rather than have an 
independent and impartial evaluation. 

The emergency planning provisions 
in 10 CFR part 76 are essentially those 
of 10 CFR part 70. Adoption of these 
comments would result in emergency 
planning requirements similar to those 
in place at nuclear power plants. The 
nature of the postulated accidents that 
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are considered in emergency planning 
, for nuclear power plants would be 

substantially different from those that 
would be involved in emergency 
planning for the gaseous diffusion 
plants. The regulatory analysis for the 
emergency preparedness requirements 
contained in Part 70 evaluated the risks 
associated with the release ofUF6 and 
concluded that offsite emergency 
preparedness should be based on 
chemical toxicity from a large UF6 

release. The current part 70 
requirements are considered adequate 
for these facilities, therefore, these 
additional measures were not adopted. 

One commenter concluded that 
§ 76.91, "Emergency Planning," does 
not provide for any offsite emergency 
planning except for a minimal 
notification procedure to offsite 
response organizations and a request for 
offsite assistance, and that this omission 
implies that no offsite consequences 
will occur. Actually, the rule requires 
considerable coordination with offsite 
organizations, including offering 
opportunities for orientations and 
participation in exercises. Although 
there is a small risk of an incident 
which may require an offsite response, 
the NRC believes the nature of these 
incidents is such that State and local 
governments can be expected to respond 
in an adequate manner whether or not 
there are any formal written emergency 
plans for offsite releases. 

Section 76.120 Reporting 
requirements. This section contains 
requirements for 1-hour notification, 4-
hour notification, 24-hour notification, 
and for preparation and submission of 
reports. 

One commenter recommended 
deletion of "general emergency" to 
make the language of the requirement 
consistent with that of§ 76.91(c). 
Because there was no intent of 
including a general emergency class, 
this correction was made. 

Another commenter recommended 
changing "or" to "and" between 
paragraphs (c)(l)(ii) and (iii), and 
between paragraphs (c)(2)(ii) and (iii). 
This change was adopted as being the 
intent of the proposed rule and to be 
consistent with 10 CFR parts 30, 40, and 
70. 

One commenter recommended 
changing the language in 
§ 76.120(c)(l)(iii) from "to decay to a 
level that would allow 
decontamination" to "to decay prior to 
decontamination." This change was 
adopted for consistency with part 70. 

The Corporation suggested that 
§ 76.120(c)(2) could be changed to 
provide that the failure of equipment 
required by an operational safety 

requirement to perform certain 
functions should be reported to the 
NRC. The NRC agrees with the intent of 
the suggestion but will use the technical 
safety requirement for consistency of 
terminology. The appropriate changes 
have been made to the final regulation. 
The comment also recommended 
deletion of the requirement for reporting 
equipment failure in the case of 
equipment required to restore the 
facility to a preestablished safe 
condition. This suggestion was not 
adopted. The requirement is needed to 
ensure that the NRC is aware of 
instances when facility safety during 
shutdown and restart could be 
threatened. · 

The Corporation suggested a 
modification to§ 76.120(c)(3) to reflect 
that both GDPs have onsite medical 

, facilities that negate the need for 
reporting radioactive contamination of 
personnel. This suggestion was not 
adopted. The purpose of the 
requirement is to make the NRC aware 
of any event in which a worker needs 
medical attention, either onsite or 
offsite, due to radiological 
contamination. 

The Corporation suggested the 
deletion of the record or log requirement 
in§ 76.120(d). The NRC maintains 
telephone event report logs in its 
database system and written reports 
submitted on emergency actions carried 
out in response to an emergency plan 
activation. There is no health and safety 
benefit to be gained by the Corporation 
maintaining an additional log for two 
years after an event. Therefore, the final 
regulation has been changed as 
suggested. 

One commenter suggested that the 
proposed verbal and written reporting 
requirements should be modified to be 
consistent with the current part 70 
requirements and that the same 
language should be used. This 
suggestion was not adopted. The 
proposed new language only clarifies 
what is already required by the current 
wording of 10 CFR 20.2201, 20.2202, 
70.50, and 70.52. 

Section 76.121 Inspections. This 
section states that the Corporation shall 
afford the Commission opportunity for 
inspection and that office space for 
Commission inspection personnel must 
be provided. 

No comments were received on this 
section. 

Section 76.131 Violations. This 
section specifies actions the 
Commission may take to prevent a 
violation, such as obtaining a court 
order, and contains civil penalty 
provisions. 
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A commenter asserted that the 
proposed rules do not include 
enforcement provisions. The post 
issuance provisions in § 76. 70 pertain to 
revocation, suspension, or amendment 
for cause. Revocation of a certificate or 
approved compliance plan would be an 
extremely severe sanction and, quite 
arguably, the most severe possible 
sanction for the Corporation. In 
addition, § 76.60 makes 10 CFR Part 21 
(Reporting of Defects and 
Noncompliance) applicable to the 
gaseous diffusion plants, and§ 76.22(d) 
includes provision for civil penalties for 
violations of 10 CFR part 21. Section 
76.131 pertains to violations and 
provides for the Commission to seek an 
injunction or other court order to 
prevent a violation of the regulations 
and to seek an order for payment of a 
civil penalty for violation of Section 206 
of the Energy Reorganization Act of 
1974 (relating to reporting of defects and 
noncompliance). The commenter also 
indicated difficulty in determining what 
criminal penalties apply when 
examining§ 76.133 and the citations 
therein. Section 76.133(b) identifies 
those sections of part 76 for which 
criminal penalties do not apply. As set 
forth in Section 223 of the AEA, as 
amended, the general penalty for such 
violation, upon conviction, is 
punishment "by a fine of not more than 
$5,000 or by imprisonment for not more 
than two years, or both." The rule was 
not changed. 

Section 76.133 Criminal penalties. 
This section specifies criminal sanctions 
for violations. For purposes of section 
223 of the AEA which provides for 
criminal sanctions, the regulations in 10 
CFR part 76 for which criminal 
penalties apply are issued under 
sections 161b, or 161i. The sections for 
which criminal penalties do not apply 
are listed in§ 76.133(b). 

The Corporation agreed that criminal 
sanctions could be imposed for 
violations of part 76 regulations issued 
under sections 161b or 1610 of the AEA 
because these sections give the 
Commission authority to issue 
regulations to govern the possession and 
use of special nuclear material. 
However, the Corporation indicated that 
part 76 regulations could not be issued 
under section 1610 of the AEA, and 
therefore, section 1610 should be 
removed as a potential basis for criminal 
sanctions under§ 76.133 and other NRC 
regulations (e.g., 10 CFR 19.40) made 
applicable to the Corporation. The 
Corporation reasoned that the activities 
regulated in part 76 do not constitute 
licensed or other activity within the 
scope of 1610. 
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The Commission agrees that 1610 of 
the AEA applies to licensed and other 
activities that are not the subjects of the 
regulations in part 76. Therefore, 
§ 76.133 has been revised by deleting 
section 1610 as an authority for the 
issuance of regulations in part 76 and 
imposition of criminal sanctions under 
section 223 of the AEA. The 
Commission does not believe that it is 
necessary to revise the "Criminal 
Penalties" sections of other parts that 
apply to the Corporation because the 
references to 1610 as one of the non­
exclusionary bases for issuance of 
regulations in the other parts also apply 
to actions of licensees and other persons 
engaged in activities within the scope of 
1610. 

B. Procedural Requirements 

As directed by section 1701(c) of the 
AEA, as amended, the rule contains 
procedures for the annual certification 
process. Apart from requiring an annual 
application for a certificate of 
compliance and a determination by the 
Commission, in consultation with EPA, 
of compliance with the NRC's 
standards, the legislation does not 
specify procedures for the certification 
process. In addition, the amendments to 
the AEA provide that the requirement 
for a certificate of compliance is in lieu 
of any requirement for a license. Thus, 
the NRC has substantial discretion in 
determining appropriate procedures for 
the certification process. By providing 
for public notice and a written comment 
period with respect to an application for 
a certificate of compliance, as well as 
the opportunity for the Corporation and 
other interested parties to petition the 
Commission for review of the decision 
to grant or deny a certificate or request 
for approval of a compliance plan, the 
Commission believes that it is adopting 
a fair and efficient certification process/ 
procedure. 

The procedural requirements for the 
certification process to implement 
provisions of the Act and to constitute 
the Commission's certification process 
include: 

Section 76.21 Certificate required. 
This section contains the requirement 
that the gaseous diffusion plants may 
not be operated without a certificate of 
compliance or an approved compliance 
plan. 

A comment was received concerning 
operation of the GDPs between the time 
the NRC issues the standards and issues 
a certificate or approves a compliance 
plan. The Corporation's authority to 
continue to operate the GDPs under 
DOE oversight after part 76 becomes 
effective, but before the NRC completes 

the initial certification process, has been 
clarified. 

A commenter stated the belief that the 
Corporation should not be able to 
operate the facilities without a 
certificate of compliance. This view 
appears to be based on a 
misunderstanding of the AEA. Section 
1403 of the AEA requires that the 
Corporation lease the facilities for a 
period of 6 years, which commenced on 
July 1, 1993 (see also section 1314(e)), 
but section 1701 also gave the NRC 2 
years from October 24, 1992, for 
establishment of standards under which 
the NRC would then determine whether 
to certify compliance with the 
standards. During the interim period, 
DOE has oversight responsibility for the 
GDPs until the NRC establishes its 
standards and completes the first 
certification process. 

In response to another comment, the 
rule has been revised to permit receipt 
of radioactive material under either a 
certificate or an approved compliance 
plan. 

Section 76.31 Annual application 
requirement. This section specifies the 
date by which the annual application 
must be filed. The initial certification 
would be based on review of an 
application submitted by the 
Corporation. The initial application 
would contain a complete description of 
operations, a safety analysis, and other 
information required to demonstrate 
compliance with NRC requirements. 
Subsequent applications could reference 
previously submitted information. For 

, annual reviews after the initial 
; certification, the Commission would 

focus on new information and changes 
from the previous year and public 
comments. The Commission anticipates 
that it will perform a complete review, 
similar to that performed for the initial 
certification, every 10 years. 

The footnote concerning the date for 
submission of the initial application has 
been changed in response to a comment 
from the Corporation to provide at least 
6 months for submission of the initial 
application after the rule becomes 
effective. 

Section 76.33 Application 
procedures. This section contains filing 
requirements and specifies the required 
contents of the application.The rule 
requires any application which contains 
restricted data, classified national 
security information, unclassified 
controlled nuclear information, 
safeguards information, or proprietary 
or other withholdable data to be 
prepared in such a manner that all such 
information or data are separated from 
the information to be made available to 
the public. 
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The Corporation stated that the word 
"identifiable," used in§ 76.33(c)(2) to 
describe areas of noncompliance, was 
unclear and should be revised to be 
"identified" as stated in other NRC 
regulations (e.g., 10 CFR 21.1 and 
70.9(b)). They indicated that it is not 
clear how the NRC would determine 
whether a particular noncompliance to 
be addressed in a compliance plan was 
"identifiable." The NRC agrees that this 
word is ambiguous, and it has been 
changed to "identified" in the final rule 
as stated in 10 CFR 20.1 and 70.9(b). 

Several comments were received 
concerning the environmental aspects of 
the certification process and existing 
environmental conditions at the 
facilities including the presence of 
contamination due to transuranics and 
their daughters. The Department of 
Energy prepared an Environmental 
Impact Statement for the Portsmouth 
gaseous diffusion plant in 1977 and an 
Environmental Assessment of the 
Paducah facility in 1982. The NRC has 
reviewed those documents, as well as 
environmental reports prepared by DOE 
for both facilities in 1992 and 
environmental audits prepared by DOE 
prior to turning operation of the 
Facilities over to the Corporation in 
1993. The NRC also conducted 
extensive site visits. No significant 
differences in operations, previously 
evaluated by DOE, were identified that 
would result in current operations 
having significantly different 
environmental effects than those already 
evaluated in DOE's environmental 
reviews. In addition, any known 
quantities of transuranics or their 
daughters at facilities under the NRC 
regulatory certification process most 
likely came from the processing of 
recycled uranium in the past. The 
Corporation will be required to provide 
for adequate protection of public health 
and safety as a result of operations at the 
leased facilities, including releases of 
effluents to the environment as 
specified in § 76.60(d) that is based on 
the regulations in 10 CFR part 20. As 
established by the Act, the NRC will 
issue a certificate only for the current 
operations of the facility and will not 
evaluate preexisting conditions. All 
preexisting conditions are outside of 
NRC authority. In consideration of this 
limited authority, this section was 
changed to only require submittal of 
additional information that deviates 
from DOE-published environmental 
documents for these facilities. Also, in 
this regard, the Act requires the 
Director, as specified in§ 76.53, to 
consult with the Environmental 
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Protection Agency (EPA) on 
applications for certification. 

The NRC has reviewed comments 
concerning decommissioning and 
existing site environmental 
contamination. The NRC is currently 
working with the EPA in establishing 
standards for the decommissioning of 
nuclear facilities. These EPA standards 
will be applied in the decommissioning 
of these plants. 

Several commenters responded to the 
requirement concerning separation of 
certain material, such as classified or 
proprietary material, from the 
information to be made available to the 
public. This requirement conforms to 
other NRC regulations on the separation 
of submitted information. The special 
handling of the specified material is 
required to protect information that 
could be detrimental to national or 
facility security and the Corporation's 
business. In appropriate cases, the 
Commission has procedures to permit 
access to the material for individuals 
who have been properly cleared and are 
bound by law to protect the information. 

The Corporation suggested that the 
proposed rule be modified in several 
places to state that the Corporation need 
not describe procedures for special 
nuclear material where the function is 
the responsibility of DOE. The NRC 
recognizes that the Corporation will not 
control all activities at the enrichment 
plant sites, and that DOE will continue 
to conduct certain activities involving 
enriched uranium at sites which are 
outside of NRC jurisdiction. Any 
interaction between DOE and the 
Corporation-leased facilities will be 
carefully monitored by NRC to assure 
that safety and safeguards requirements 
are met by the Corporation. However, 
the suggested rule changes were not 
adopted because it is inappropriate for 
the rule to attempt to address DOE 
activities which fall outside NRC 
jurisdiction. 

Also, in response to a comment, the 
final rule requires more detailed 
information about the Corporation's 
management structure similar to that 
required by part 70. 

Section 76.36 Annual renewal. The 
Corporation requested a change in 
format regarding contents of 
applications for the purpose of 
increased clarity regarding the precise 
scope of the initial application and of 
renewal applications. Included in the 
proposed restructuring was revision of 
proposed§ 76.35 pertaining to contents 
of applications so as to limit its scope 
to the contents of the initial application. 
The Corporation also recommended the 
addition of a new § 76.36 so as to set 

forth the precise content of the annual 
resubmittal. 

The NRC agrees that revisions to 
specifically address the renewal 
procedures would add clarity to the 
prescribed content of the initial and 
renewal applications. As a result, the 
final rule adds a new Section 76.36 to 
address required contents for annual 
renewal applications and identifies the 
information that must be submitted for 
annual review following the initial 
certification action. This new section 
clarifies and confirms that the 
Corporation may, as part of its 
application for renewal, either submit 
the information specified in§ 76.35 
pertaining to the initial application or 
rely upon the application(s) upon which 
the existing certificate is based and 
identify any pertinent changes or 
proposed changes as specified in 
§ 76.36(c)(2). The provision permitting 
incorporation of previous submissions 
by clear and specific reference has been 
moved from proposed§ 76.33(f) to 
§ 76.36(b). 

Section 76.37 Federal Register 
notice. This section describes the public 
notice on a filing of an application, 
provides an opportunity for public 
comment, and indicates the date of any 
public meeting. 

Ohio Citizens for Responsible Energy 
(OCRE) requested that the Commission 
provide at least an 80-day period for 
public comment on the initial 
application for a certificate and for 
complete review of renewal applications 
that is intended every 10 years. OCRE 
views the proposed 30-day period as too 
brief for learning through publication in 
the Federal Register of the filing of an 
application and to respond to such a 
complex matter. 

Another commenter, the Central Mid­
West Interstate Low-Level Radioactive 
Waste Commission, recommended that 
the Commission provide for at least a 
60-day period for public comment on an 
application for initial issuance or 
renewal of a certificate. 

Section 76.37 does not specify the 
time period which will be afforded for 
public comment on an application. 
However, the Commission has indicated 
that it plans to provide at least a 30-day 
comment period (February 11, 1994; 59 
FR 6797). In light of the comments 
received, the Commission has 
determined, as a matter of policy, that 
it intends to provide a comment period 
of at least 45 days. However, the 
Commission cannot assure that any 
longer public comment period will be 
provided in light of the need for an 
expeditious determination of the 
application on an annual basis, 
including NRC staff review of the 
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application and public comments, 
preparation and issuance of the 
Director's decision, and consideration of 
petitions for review by the Commission. 

The Commission notes that it has 
provided for the annual filing of an 
application by a specific date and that 
it will promptly make a copy of the 
application available in local public 
document rooms near the gaseous 
diffusion plants. These aspects of the 
certification process should enhance the 
ability of the public to provide comment 
on the application. 

Section 76.39 Public meeting. This 
section describes the procedures for 
conducting a public meeting on 
applications at the discretion of the 
Director, Office of Nuclear Material 
Safety and Safeguards (NMSS), NRC. A 
public meeting will be held on the 
initial certification application. 

Ohio Citizens for Responsible Energy 
(OCRE) requested that the regulations 
require a public meeting on the initial 
certification process and for the 
complete review that the NRC 
anticipates performing every 10 years. 

The final rule, as did the proposed 
rule, provides that a public meeting will 
be held if the Director, at his or her 
discretion, determines that a meeting is 
in the public interest with respect to a 
decision on the application. The NRC 
has already indicated, as a matter of 
policy, that a public meeting will be 
held on the initial certification 
application. The Commission continues 
to be committed to holding such a 
meeting. The scope of the Commission's 
review and public expression of interest 
in a public meeting will be important 
factors in the Director's decision on 
whether a meeting on any certificate 
renewal is in the public interest. 

However, it is not clear that a public 
meeting will be necessary on any annual 
renewals. Commenters on an 
application may request a public 
meeting on annual renewals. The 
Director, NMSS, will consider these 
comments in making a determination of 
whether a public meeting is in the 
public interest. 

OCRE also requested that the NRC 
provide persons whose interests may be 
affected by operation of the facilities 
with the opportunity for a formal· 
adjudication to contest a certification 
and ensure correction of past problems. 

The Commission has not made 
provision for a formal adjudicatory 
hearing on a certification decision 
whenever requested by a person whose 
interests are adversely affected. Public 
notice, opportunity for written 
comment, and opportunity to petition 
the Commission regarding a Director's 
decision should provide a fair and 
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efficient procedural process for public 
participation in the certification 
decision. It must be recognized that 
Congress explicitly provided for a 
certification process in lieu of licensing 
requirements and did not specify any 
particular procedures for the 
certification process. However, in 
addition to the specific procedures 
which the Commission is providing, the 
Commission has also made clear its 
discretion to adopt by order further 
procedures that it determines would 
serve the purpose of the Commission's 
review of the Director's decision 
(§§ 76.62(c) and 76.64(c)). 

Section 76.41 Record underlying 
decisions. This section specifies that 
any decision will be based on 
information in the record and that 
significant information on any 
proceeding, with limited exceptions, 
will be part of the public docket. This 
is not intended to constitute a 
requirement of adjudication on the 
record after opportunity for agency 
hearing under the Administrative 
Procedure Act. 

No comments were received on this 
section. 

Section 76.43 Annual date for 
decision. This section describes the 
timing of the annual decision on the 
application by the Director, NMSS, to be 
made within 6 months of receipt of the 
application. 

No comments were received on this 
section. 

Section 76.45 Application for 
amendment of certificate. This section 
states the procedures to be followed by 
the Corporation in applying for an 
amendment of a certificate before the 
established date of the next application 
for a certificate. 

DOE commented that applications for 
amendment should be submitted by the 
Corporation under oath or affirmation. 
The Commission has included this 
change in the final rule. 

Section 76.51 Conditions of 
certification. This section states that the 
Corporation shall comply with all 
requirements set forth and referenced in 
part 76, or in a certificate of compliance, 
or in an approved compliance plan. 

In one of its comments, the 
Corporation requested that this section 
be revised to permit the Corporation to 
modify its programs for material control 
and accounting, physical protection, 
protection of special nuclear material in 
transit, security, safeguards, and 
emergency response so long as the 
changes do not decrease the 
effectiveness of the applicable plans. 
This permission is already granted in 
§ 76.68 of the proposed rule. That 
section permits the Corporation to make 

changes to the plant or the plant's 
operations without prior Commission 
approval provided certain conditions 
are met. 

In another comment, the Corporation 
suggested various retention periods for 
records of changes to material control 
and accounting plans made without 
prior Commission approval and for 
records of changes to security and 
safeguards plans made without prior 
Commission approval. Requirements for 
retention of these kinds of records are 
addressed in the proposed § 76.68(d). 

· The record retention period for 
procedural-like changes is standardized 
at two years and is shorter than the 
periods proposed by the Corporation. 
Records of changes to the plant must be 
retained for the duration of the lease. 
The Corporation comment did not 
explicitly address retention of records of 
changes to the plant. The required 
period is deemed justified because it is 
important to both safety and safeguards 
to have available records describing the 
current and past plant configurations. 

, A final comment from the Corporation 
i on this section suggested a schedule for 

informing the Commission of various 
kinds of changes made without prior 
Commission approval. The submission 
requirement is addressed in§ 76.68(b). 
The time allowed has been extended 
from 90 days in the proposed rule to 
annually in the final rule. The annual 
submission date allows more time for 
submission than any of the 

, Corporation's suggestions. The annual 
submission date could coincide with the 

i annual application and is justified by 
the continuing presence of an onsite 
NRC resident inspector who would be 
aware of the changes. 

Section 76.53 Consultation with 
Environmental Protection Agency 
(EPA). This section states that the 
Commission will consult with the EPA 
in making the annual decision on the 
application for a certificate, including 
the provisions of any compliance plan, 
and solicit their written comments on 
the application. 

No comments were received on this 
section. 

Section 76.55 Timely renewal. This 
section states that timely filing of an 
application for a certificate of 
compliance will maintain in effect any 
existing certification or approved 
compliance plan effective until issuance 
of a final decision on the application. 
This addresses the unlikely situation in 
which the Commission is unable to 
make the required annual determination 
regarding an application for a certificate 
of compliance despite timely filing of 
the application. In this case, the 
Commission will deem its prior 
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determination regarding compliance 
effective until final resolution of the 
subsequent application and will advise 
Congress annually as required under 
Section 1701(b) of the AEA. 

The Corporation requested that the 
provision on timely renewal be 
modified by providing that an existing 
certificate of compliance or approved 
compliance plan not expire until the 
annual application for a certificate of 
compliance "has been finally 
determined by the Commission" rather 
than at the time of the Director's 
determination of the application. The 
Corporation also requested that the 
condition of timely filing of "a sufficient 
annual application" be changed to 
timely filing of "an annual application 
in proper form." 

The Commission agrees that an 
existing certificate or approved 
compliance plan should not expire until 
a final determination is made by the 
agency on the renewal application for 
the certificate. The final rule has been 
revised accordingly. The Commission 
intends that a certification process will 
normally be completed on an annual 
basis in the absence of extraordinary or 
unusual circumstances preventing the 
completion of the process. 

The final rule has been revised to 
clarify that the Corporation will not be 
penalized if NRC does not complete the 
certification process expeditiously. 
However, the Corporation must timely 
file a sufficient application that 
addresses all the elements in § 76.36 for 
the Commission's determination. NRC 
staff questions regarding information 
provided in the application will not 
cause an application to be judged 
insufficient. 

Section 76.60 Regulatory 
requirements which apply. This section 
specifies the requirements which the 
NRC will apply in certifying the 
Corporation's operation of the gaseous 
diffusion plants. 

One commenter suggested that in 
several places the phrase "shall 
demonstrate compliance" should be 
changed to "shall comply." The NRC 
agrees with this comment and has 
changed the final regulation. 

The Corporation requested that the 
rule be changed to allow two years to 
convert administrative and procedural 
elements of its radiation protection 
program to meet the standards for 
protection against radiation contained 
in 10 CFR part 20. DOE commented that 
the implementation of part 20 
requirements should be based upon a 
schedule that achieves implementation 
in a timely, cost-effective manner. 
Although the Corporation agreed that 
the dose limits should become 
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immediately effective upon receipt of 
the certification or an approved 
compliance plan, they provided no 
information on how they would be 
capable of implementing the dose limits 
without procedures or administrative 
controls in place. The requested two­
year extension could mean that the 
elements of part 20 would not be in 
place until late 1996. The Commission 
recognizes that although there will be 
significant effort required to implement 
part 20, sufficient time is available for 
the Corporation to begin to implement 
these requirements. If the Corporation is 

. unable to complete development of the 
appropriate procedures and 
administrative controls, including 
training before the date of the NMSS 
Director's decision, any remaining 
activities should be presented as a part 
of a compliance plan. 1n addition, the 
Corporation expressed concern with 
obtaining National Voluntary Laboratory 
Accreditation Program (NVLAP) 
approvals. Because NVLAP testing 
occurs every 3 months and the facilities 
possess Department of Energy 
Laboratory Accreditation Program 
(DOELAP) certification, there should be 
no difficulty in obtaining NVLAP 
accreditation before the NMSS 
Director's decision. 

Another comment noted that until the 
initial certification, DOE has the 
regulatory oversight authority over the 
gaseous diffusion plants (GDPs) and, 
therefore, the implementation date for 
10 CFR parts 19 and 21 should coincide 
with issuance of the initial certificate, 
rather than earlier as in the proposed 
regulation. The NRC agrees with this 
comment, and the regulation has been 
so changed. 

Louisiana Energy Services (LES) 
raised the issue of requiring, through 
part 76, that the Corporation maintain 
liability insurance comparable to that 
required by 10 CFR part 140 for 
uranium enrichment facilities. The 
provision cited by LES, 10 CFR 140.13b, 
is based on section 193 of the AEA. This 
section specifically requires that the 
NRC require, as a condition of licensing 
any enrichment facility, that liability 
insurance be maintained by the licensee 
sufficient to cover liability arising from 
operations at the licensed facility. The 
legislation establishing the Corporation 
specifically provides that Price­
Anderson indemnification will be 
provided by the Department of Energy 
under Section 170d of the Atomic 
Energy Act of 1954, as amended (AEA) 
for the gaseous diffusion facilities leased 
to the Corporation by the DOE. Further, 
Section 170a of the AEA provides that 
NRC may require financial protection 
for facilities licensed under sections 53, 

63, 81, 103, 104, and 185. The 
certification process does not constitute 
issuance of a license within any of these 
sections of the AEA. Accordingly, it is 
the Commission's conclusion that 
requiring additional NRC mandated 
liability insurance for the Corporation's 
operations is neither appropriate nor 
necessary. 

One commenter recommended the 
inclusion of the reference to 10 CFR part 
95 that covers security and safeguarding 
information in this section for 
consistency as other regulations which 
apply are listed. The NRC agrees with 
this comment and the final regulation 
has been so changed. 

Several co'mmenters expressed 
concerns about the applicability of 
Environmental Protection Agency 
regulations in 40 CFR parts 61 and 190, 
noting that although 10 CFR part 20 
incorporates 40 CFR part 190, 10 CFR 
part 76 did not explicitly reference 40 
CFR part 190. The NRC notes that 
because the Corporation is required to 
comply with 10 CFR part 20, it must 
also comply with 40 CFR part 190, and 
40 CFR part 61, Subpart H, and that 
explicit references in part 76 are not 
necessary. 

One commenter noted that certain of 
the existing regulations referenced by 
the proposed rule provided for the 
imposition of civil penalties but 
contended that authority for the NRC to 
issue a civil penalty is not included in 
the Energy Policy Act. The NRC agrees 
with the comment and the final rule has 
been revised to delete the civil penalty 
provisions. 

Section 76.62 Issuance of certificate 
and/or approval of compliance plan. 
This section specifies that the Director, 
NMSS, will issue a written decision on 
the Corporation's application and states 
that the Corporation or affected 
members of the public who have 
provided comments in the proceeding 
may seek the Commission's review of 
the Director's decision. 

The Corporation recommended that 
this section be revised to clarify that a 
certificate and a compliance plan are 
not exclusive of the issuance of the 
other. They also expressed concern that 
the proposed language might be 
interpreted to require the Director to 
withhold the certificate of compliance 
in its entirety if there are any 
outstanding areas of noncompliance. 
They requested that the language of the 
proposed rule be modified to explicitly 
state that a certificate of compliance 
would be issued for all areas of full 
compliance and a compliance plan for 
areas of current noncompliance. The 
Commission agrees that it may issue a 
certificate of compliance covering those 
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areas where the Corporation is in 
compliance with applicable 
requirements and the Commission may 
also approve concurrently a compliance 
plan for areas of noncompliance. This 
section is modified to clarify this intent. 

The Corporation requested 
modification of proposed§ 76.62(c) to 
provide that petitions for the 
Commission's review of a Director's 
decision to issue a certificate and/or 
approve a compliance plan "shall be 
limited to matters raised in the 
petitioner's written or verbal 
comments." The Commission declines 
to limit petitioners for Commission 
review to matters raised in that 
petitioner's previous written or verbal 
comments. A Director's decision on a 
certificate or proposed compliance plan 
may respond to issues raised by other 
commenters or include provisions that a 
commenter did not anticipate. For these 
reasons, those persons whose interests 
may be affected and who submitted 
written or verbal comment on an 
application will be permitted to seek 
Commission review of the Director's 
decision. 

One commenter, OCRE, felt that the 
15-day period (from the date of Federal 
Register Notice) for filing a petition for 
Commission review of a Director's 
decision to grant or deny a certificate, or 
approve or disapprove a compliance 
plan, was too short. OCRE requested 
that this 15-day period be extended to 
at least 25 days. It stated that some 
commenters, particularly individuals 
and public interest groups that depend 
upon libraries for access to the Federal 
Register, may not learn of the Director's 
decision within 15 days unless the 
Director's decision is provided to all 
commenters on the application for a 
certificate. 

The Corporation stated that the 15-
day period for filing of a petition for 
review of a Director's decision to deny 
a certificate or not approve a 
compliance plan was too short and 
requested at least 30 days to file such a 
petition. The Corporation also 
recommended that the rules provide 
that a Commission decision denying an 
application for a certificate or 
disapproving a compliance plan must 
state that it does not become effective 
until at least 10 days after the date of the 
decision. In support of these 
recommendations, the Corporation 
stated that a denial could have a 
significant impact on it and may have 
potential implications for national and 
public policy because the gaseous 
diffusion plants supply 40 percent of 
the world market and 90 percent of the 
domestic market for enriched uranium 
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and are currently the sole domestic 
source of enrichment services. 

Both the Corporation and OCRE felt 
that the 10-day period from the date of 
filing a petition for review for 
responding to a petition for review was 
too short. The Corporation requested 
that this 10-day period for filing 
responses to a petition for review be 
extended to 30 days because of the 
burden and prejudice that might occur 
if the Corporation were faced with 
multiple petitions. 

OCRE requested that this 10-day 
period for responding to a petition be 
lengthened to at least 20 days. To ensure 
adequate notice to interested 
commenters, OCRE requested not only 
service of the Director's decision on 
commenters but also a mechanism for 
ensuring that commenters could receive 
timely notice of a petition for review. 
OCRE observed that the cost of requiring 
a petitioner to serve all commenters 
could be prohibitive and suggested a 
remedy such as a telephone information 
line with recorded information on the 
case or a computerized bulletin board 
system. 

The Commission recognizes that the 
time periods for filing of a petition for 
Commission review and responding to a 
petition for review are relatively short. 
The Commission's flexibility in the 
timing of the certification process is 
limited, as noted above, because of the 
need for an expeditious determination 
of the application on an annual basis, 
including staff review of the application 
and public comments, preparation and 
issuance of the NMSS Director's 
decision, and consideration of petitions 
for review by the Commission. 

The Commission will promptly make 
copies of an application for a certificate 
or approval of a compliance plan 
available in local public document 
rooms at or near the gaseous diffusion 
plants and will issue a press release at 
the time the Director's decision is 
issued. The Commission also intends to 
make promptly available copies of all 
Federal Register notices relating to the 
certification process, as well as petitions 
for review, and responses to petitions 
for review at those locations. In 
addition, the NRC staff will examine the 
feasibility of establishing a computer 
bulletin board to provide information on 
the application's status. 

Fm: these reasons, the Commission 
has not altered the time periods for 
filing of petitions for review or 
responses thereto. However, the 
Commission has added§ 76.74 to the 
final rule that clarifies the computation 
of designated time periods and confirms 

· the Commission's ability to extend or 
shorten time periods for action for good 

cause. Therefore, the Commission may 
be able to provide some extension of the 
period for filing of petitions and 

, responses if time permits during the 
. period of a particular certification 
· process. 

The Commission declines to specify 
' by regulation that a decision denying an 

application for a certificate or 
disapproving a compliance plan must 
state that it does not become effective 
until at least 10 days after the date of the 
decision. The Commission has 
determined that binding itself to such a 
delay would be inappropriate in 
emergency circumstances. 

Section 76.64 Denial of certificate or 
compliance plan. This section states 

' that the Director, NMSS, may deny the 
Corporation's application and that the 
denial will be noticed in the Federal 
Register. This section also provides an 
opportunity for the Corporation to 
submit a compliance plan before the 
denial is issued. It also states that the 
Corporation or affected members of the 
public who have provided comments on 
the application may seek the 
Commission's review of the Director's 
decision. 

In response to a comment, this section 
is revised to clarify that the compliance 
plan is a DOE document. 

Section 76.66 Expiration and 
termination of certificate. The 
Corporation requested that the NRC add 

, a new section to the final rule which 
· would address expiration and 

termination of certificates. 
The Commission agrees that these 

provisions are useful. Thus, a § 76.66 
: has been added to the final rule. 

Paragraph (a) clarifies that "except as 
provided in § 76.55 [timely renewal), a 
certificate expires at the end of the day, 
in the month and year stated." 
Paragraph (b) adds a requirement of 
prompt notice to the Commission when 
the Corporation decides to terminate 
operation of either of the GDPs and 
other authorized activities under the 
certificate. Paragraph (cl clarifies that 
the Corporation must terminate 
operations on or before the expiration 
date in the existing certificate if it does 
not submit an application for renewal of 
the certificate. 

Section 76.68 Plant changes. This 
section describes plant or operational 
changes by the Corporation permitted 
without prior Commission approval. 
Documentation of these revisions must 
be submitted to the NRC. To make other 
changes would require Commission 
approval and would require the 
Corporation to apply for an amendment 
of the certificate under§ 76.45. 

Several comments were received 
concerning this section. The 
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Commonwealth of Kentucky 
commented that the Corporation should 
not be allowed to make changes without 
modification of their certificate. Another 
commenter stated that the section 
should be preserved as written and 
incorporated into 10 CFR Part 70. The 
Corporation commented that the 
proposed section is overly restrictive 
and should be closely modeled after 10 
CFR 50.59. The Department of Energy 
(DOE) recommended changes that 
would make it consistent with current 
DOE Orders. 

As written,§ 76.68 permits changes 
similar to those permitted under 10 CFR 
50.59 for reactors and provides 
flexibility that is beyond that currently 
provided for in 10 CFR part 70. Because 
these plants will not have technical 
specifications as referenced in 10 CFR 
50.59, the detailed criteria for 
evaluation of changes permitted without 
prior Commission approval are needed 
in § 76.68. The Commission does not 
believe the evaluation provisions are 
overly restrictive as suggested by the 
Corporation and the evaluation 
provisions are retained. 

Comments were also received 
concerning the requirement that reports 
describing changes made under this 
section be submitted within 90 days of 
their adoption. The final rule has been 
changed to conform with 10 CFR 50.59 
and thus requires that the information 
on changes be submitted annually or at 
shorter intervals as specified in the 
certificate. 

The Commission believes that the 
clarified final rule will permit changes 
that do not decrease safety and still 
provide the Corporation flexibility in 
the operation of the facilities. The 
Commission has not deleted this section 
as requested by one commenter because 
the procedures contained in this section 
ensure that those changes which are 
permitted will not be in conflict with 
any certification requirements. 

Still another comment on § 76.68 
requested that the term "unreviewed 
safety question" be defined. The NRC 
has no objection to this definition and 
has added a definition similar to the 
usage of the term in 10 CFR 50.59. 

A comment from DOE was also 
adopted that requires the Corporation to 
evaluate any as-found conditions that 
do not agree with the plant's programs, 
plans, policies, and operations in 
accordance with this section. This 
comment was adopted to ensure that 
any exceptions to what is assumed or 
understood are evaluated. 

Section 76.70 Post-issuance. This 
section specifies procedures for 
amendment, revocation, suspension, or 
amendment for cause of the certificate. 
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The proposed rule provided that the 
Commission would provide "the 
Corporation and other interested 
persons with an opportunity to provide 
written views to the Commission" in 
connection with a proceeding to amend, 
revoke, or suspend a certificate of 
compliance or compliance plan. The 
proposed rule also provided that the 
Commission "may adopt by order 
further procedures for a hearing of the 
issues before making a final 
enforcement decision." 

In its comments, the Corporation 
requested that participation in these 
enforcement actions be limited to 
persons whose interests may be 
"adversely affected" by the proposed 
enforcement action. The Corp_oration 
indicates that this change would make 
public participation rights more 
consistent with those applicable to 
similar enforcement proceedings for 
NRC licensees. In particular, the 
Corporation seeks to ensure that the 
NRC would preclude participation in an 
NRC enforcement action by persons 
seeking more stringent enforcement 
action than is proposed by the 
Commission. 

The Commission does not believe it is 
necessary to limit public participation 
to those who are adversely affected by 
the order or the proceeding. Such a 
limitation could necessitate substantial 
or protracted consideration of whether a 
person submitting written comments on 
a proposed enforcement action was 
adversely affected. This would be 
inefficient and contrary. to the intent of 
providing for an expeditious, informal 
resolution of the enforcement action 
unless such a procedure is inadequate 
for determination of the issues. Informal 
enforcement procedures that would 
foster expeditious resolutions are 
desirable, wherever sufficient, because a 
certification process which also affords 
opportunities for public participation 
will be occurring on an annual basis. 

If the Commission determines that 
more extensive adjudicatory procedures 
are necessary in a particular case, it may 
order use of further procedures, such as 
those in 10 CFR part 2, subpart G or 
subpart L. In these cases, intervention 
would depend on the showing of how 
a petitioner's interest is affected in 
accordance with the adopted 
procedures. 

However, the general procedural 
description of post-issuance 
enforcement action in the proposed rule 
does not foreclose the Commission's 
ability to limit the scope of a proceeding 
or define the issues for determination in 
any enforcement action. For clarity, 
§ 76.70 has been revised to specify the 

procedures that would be followed in an 
enforcement action in more detail. 

First, the final rule makes explicit that 
the Commission may institute a 
proceeding to modify, suspend, or 
revoke a certificate or approved 
compliance plan, or to take other action 
as appropriate by service of an order on 
the Corporation that specifies: The 
proposed action; the alleged violations, 
or potentially hazardous conditions, or 
other facts deemed to be sufficient 
ground for the proposed action; a 
reasonable period for submission of a 
written response to the order and for 
submission of written views by 
interested persons within a reasonable 
period after publication of the order in 
the Federal Register; issues for 
resolution if the proposed action is 
contested; and the effective date of the 
order. If the order is made immediately 
effective pending further order, the 
order must include a statement of 
reasons for making the proposed action 
immediately effective. 

Second, the final rule clarifies, inter 
alia, that the Corporation may promptly 
request that the Commission set aside 
the effectiveness of an immediately 
effective order, provided that the 
request specifically states the reason 
why the order is not based on adequate 
evidence and is accompanied by 
affidavits or evidence upon which the 
Corporation relies. The NRC shall 
respond within 5 days of the receipt of 
the motion. 

These details of the procedural 
process are similar to those which apply 
to issuance of orders to licensees under 
10 CFR part 2, subpart B. However, they 
preserve the provision for informal 
procedures for resolution of the action 
in the absence of a determination that 
more extensive procedures are 
appro11riate. 

In aadition, the final rule adopts a 
suggestion from DOE that information 
submitted under this section by the 
Corporation be signed under oath or 
affirmation. 

Section 76.72 Miscellaneous 
procedural matters. This section 
addresses procedures for filing 
petitions, ruling on matters of 
procedure, and communication between 
Commission and NRC staff. Additional 
guidance regarding the filing and 
service of petitions for review of the 
NMSS Director's decision and responses 
to these petitions may be included in 
the Director's decision or by order of the 
Commission. 

Except for proceedings under 10 CFR 
part 2, subpart G, for imposition of a 
civil penalty resulting from violations of 
section 206 of the Energy 
Reorganization Act of 1974, the 
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Commission is not imposing restrictions 
on ex parte communications or on the 
ability of the NRC staff and the 
Commission to communicate with one 
another at any stage of this regulatory 
process. The NRC staff would not 
participate in a review of the Director's 
decision as a party but would serve as 
an advisor to the Commission. Congress 
has not required formal adjudication. 
The Commission believes that informal 
processing without such formal 
restrictions on communication is best 
suited for resolution of annual 
applications for a certificate. 

Section 76.74 Computation of 
extension of time. This section has been 
added to the final rule to specify the 
duration of designated time periods and 
confirm the Commission's ability to 
extend or shorten time periods for 
action for good cause and specifies that 
additional time would be granted in the 
event that a required date falls on a 
Saturday, Sunday or legal holiday. 

C. Technical Safety Requirements 
The major technical safety 

requirements are found in the following 
sections: 

Section 76.35 Contents of initial 
applications. This section specifies that 
applications must include a safety 
analysis report, a compliance status 
report which includes environmental 
and effluent monitoring data, a quality 
assurance program description, a 
description of the use ofradioactive 
material, a description of the training 
program, a nuclear material control and 
accounting plan, a physical protection 
plan for special nuclear material in 
transit, a plant physical security plan, 
an emergency plan, a plan for security 
facility approval and protection of 
classified information and hardware, a 
description of the Corporation's 
response necessary to implement the 
International Atomic Energy Agency 
safeguards agreement, and a description 
of the waste treatment and management 
program. 

The Corporation requested a change 
in format regarding contents of 
applications for the purpose of 
increased clarity regarding the precise 
scope of the initial application and of 
renewal applications. Included in the 
proposed restructuring was revision of 
proposed§ 76.35 pertaining to contents 
of application so as to limit its scope to 
the contents of the initial application. 
The Corporation also recommended the 
addition of a new § 76.36 that would 
present the precise content of the 
annual resubmittal. 

The NRC agrees that the revised 
format will add clarity to the prescribed 
content of the initial and renewal 
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applications. As a result of the 
restructuring, the final rule makes 
§ 76.35 applicable to initial applications 
and adds a new § 76.36 applicable to 
annual renewal. 

The Corporation also recommended 
an application procedure which would 
generally follow the guidance of NRC 
Regulatory Guide 3.52. These proposed 
changes were based on an application 
which would contain a "Part I" 
comprised of binding certificate 
"conditions" and a "Part 11" containing 
a nonbinding safety demonstration. This 
restructuring was not adopted. This 
decision is based on a recent review of 
the Commission's current licensing and 
oversight programs for fuel cycle 
plants 1 that indicates the "Part I/II" 
approach will probably be changed and 
that safety analysis reports will be 
required. The Corporation, in its 
comments, identified the "Part II" safety 
demonstration to be functionally 
equivalent to the safety analysis report. 
While this is generally true, with respect 
to technical content, the NRC believes 
that safety analysis reports are 
preferable because they provide more 
rigorous, binding documentation of the 
basis for safe operation of a plant. 
Changes to the safety analysis report 
would be permitted only in accordance 
with § 76.68. 

In publishing the draft 10 CFR part 
76, the Commission specifically 
requested comments on the 
appropriateness of requiring the 
Corporation to provide financial 
assurance for the costs associated with 
decontamination and decommissioning 
of the gaseous diffusion plants. 
Comments were received favoring both 
retention and deletion of a financial 
assurance requirement. The Corporation 
commented that DOE was responsible 
for decontamination and 
decommissioning of the gaseous 
diffusion plants under the AEA and that 
the financial assurance requirements 
should not apply to the Corporation. 
DOE, on the other hand, noted that it is 
only responsible for decontamination 
and decommissioning of pre-existing 
conditions under the AEA and that the 
Corporation will remain responsible for 
other costs associated with 
decontamination and decommissioning, 
including the costs associated with 
disposal of wastes generated during 
Corporation operation of the GDPs. 

The NRC has determined that the 
Corporation does have some limited 
financial responsibility for 
decontamination and decommissioning 
activities. The Corporation has 

I Proposed Method for Regulating Major 
Materials Licensees, NUREG-1324. 

' acknowledged in its comments that, 
under its lease with DOE, there is at 

· least one area where it remains 
• responsible for the costs of 
, decommissioning. Specifically, the 

Corporation has acknowledged that it is 
responsible for any increased costs for 
DOE decontamination and 
decommissioning of the facilities that 
arise from removal by the Corporation of 

· capital improvements the Corporation 
makes at the facilities. In addition, the 

, terms of the DOE/Corporation lease 
. provide that the Corporation is to 
' remain financially responsible, even 

after return of the GDPs to DOE, for the 
ultimate treatment and disposal of 

: wastes generated by the Corporation. 
. Nevertheless, the NRC has determined 

that the language in the draft 1 O CFR 
part 76 requiring financial assurance 

: from the Corporation was written to 
: apply to a broader scope of 
· decontamination and decommissioning 
; activities than are the Corporation's 

responsibility. Accordingly, the final 
rule has been revised to require that the 

· Corporation provide financial assurance 
for only those aspects of the 

' decontamination and decommissioning 
· costs which are their responsibility. 

Two commenters asked that the 
Corporation be required to demonstrate 
compliance with the applicable 
provisions of 10 CFR Part 61 which deal 
with waste classification and waste 
disposal because these requirements are 

'. essential for the proper handling and 
disposal of all wastes at the GDPs. 

, Waste classification is covered under 10 
; CFR part 20, subpart K; therefore, an 
· additional reference to 10 CFR part 61 
, is not needed. 

One commenter suggested that a 
, specific license be required if the 

Corporation proposes to treat 
radioactive waste at one plant that was 
received from the other plant and that 
the Corporation be required to obtain 
approvals for the treatment from the 
Central Midwest Interstate Low-Level 
Radioactive Waste Commission. Plans 
for treatment of any radioactive waste 
stream by the Corporation are a required 
part of the initial application for 
certification under proposed§ 76.35(k). 
The certification process, therefore, will 
include consideration of the waste 
stream issue. Under Section 1701 (c)(3) 
of the AEA, the certification process is 
in lieu of any other requirement for a 
license for the gaseous diffusion plants 
leased by the Corporation from the DOE. 
Accordingly, no NRC issued specific 
license addressing the radioactive waste 
streams at the DOE gaseous diffusion 
plants being leased to the Corporation is 
required. 
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DOE suggested that the rule 
specifically prohibit the Corporation 
from transporting special nuclear 
material of moderate strategic 
significance (Category II material) or 
formula quantities of special nuclear 
material (Category I material). These 
activities are not contemplated, and this 
prohibition has been included in the 
rule. 

One commenter suggested that the 
rule include the requirement for 
semiannual reporting of effluents as 
contained in the Corporation proposal. 
Although semiannual reporting is a 
requirement in 10 CFR part 70, this 
recommendation was not adopted. 
Semiannual reporting is intended for 
licensees who hold multi-year licenses . 
The Corporation will be required to 
report its annual effluent with the 
certification application every year. This 
is adequate for assessment purposes. 
There appears to be no additional 
benefit in receiving the information on 
a semiannual basis. 

Section 76.85 Assessment of 
accidents. This section contains the 
requirement for performance of a safety 
analysis of the potential for releases of 
radioactive material from accidents. 

Specifically, the rule requires that a 
safety analysis of the site activities be 
performed to evaluate the potential for 
releases of radiological material from 
the existing plants. The analysis should 
evaluate expected releases from a 
reasonable spectrum of postulated 
accident scenarios which may occur in 
the gaseous diffusion plants, taking into 
account existing systems in operation, 
including procedures, that are intended 
to mitigate the consequence of any 

· release. These potential releases, 
together with operational practices and 
site characteristics, including 
meteorology, are to be used to evaluate 
the potential for onsite and offsite 
radiological consequences. 

The Corporation must provide a level 
of protection against accidents during 
plant operations sufficient to provide 
adequate protection of the public health 
and safety. In assessing the level of 
protection provided by the Corporation, 
the NRC will consider both the total 
radiation dose to the whole body and 
the intake of soluble uranium for an 
individual at the site boundary. 

Several comments were received 
concerning the level of protection 
against accidents during plant 
operations sufficient to provide 
adequate protection of public health and 
safety. The Commission specifically 
requested comments on the use of safety 
objectives, including suggested limiting 
values with supporting rationale, and 
whether or not they should be included 
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as part of the rule. The Environmental 
Protection Agency stated that the EPA 
Protective Guides (1-5 rem) should be 
used rather than the criteria discussed 
in the proposed rule and that the values 
should be specified in the regulation. 
Several other commenters agreed with 
this approach. Another commenter 
stated that the final standards for 
accident dose assessment should be 
applied equally to all enrichment 
facilities. The Corporation objected to 
the use of any limits in the rule or its 
accompanying statements to determine 
the adequacy of accident analysis 
results and indicated that it is well 
beyond current regulatory practice. DOE 
suggested addressing chemically toxic 
material as well. 

The Commission has decided not to 
include numerical accident limits in the 
final rule. The NRC believes that to 
include a specific numerical limit in the 
regulation could be unduly restrictive, 
considering that the plants have already 
been designed and sited and the 
uncertainty of health effects for uranium 
intakes. The NRC staff contracted with 
Pacific Northwest Laboratory2 to review 
the available literature on uranium 
toxicity and the results of this review 
suggested that the best estimate of a 
toxicity threshold would be an intake of 
30 milligrams of uranium. In assessing 
the adequacy of protection of the public 
health and safety from potential 
accidents, the NRC will consider 
whether the potential consequences of a 
reasonable spectrum of postulated 
accident scenarios exceed .25 Sv (25 
rems), or uranium intakes of 30 
milligrams, taking into account the 
uncertainties associated with modeling 
and estimating such consequences. 

In considering intakes of soluble 
uranium, the Commission recognizes 
that the chemical toxicity of uranium 
could be the limiting factor in the 
accident analysis under this section. 
The Commission's intended use of 
chemical toxicity considerations in part 
76 is consistent with its practice 
elsewhere (e.g., 10 CFR 20.1201(e)), and 
prevents any potential regulatory gap in 
public protection against toxic effects of 
soluble uranium. 

The EPA guidelines of 1-5 rem for 
offsite protection action 
recommendations are appropriate for 
emergency planning purposes but are 
not appropriate for accident analysis. 

The final rule requires that a safety 
analysis of the site activities be 
performed to evaluate the potential for 
releases of radiological material from 
the existing plants. The analysis should 

2 Fisher, D.R. et al., "Uranium Hexafluoride 
Public Risk," PNL-10065, August 1994. 

evaluate releases from a reasonable 
spectrum of postulated accident 
scenarios which may occur in the 
gaseous diffusion plants, taking into 
account the existing systems in 
operation, including procedures, that 
are intended to mitigate the 
consequence of any release. These 
potential releases, together with 
operational practices and site 
characteristics, including meteorology, 
are to be used to evaluate the potential 
onsite and offsite radiological 
consequences. Technical safety 
requirements will be established to 
ensure that releases are unlikely and, in 
any case, if releases occur they will be 
within an acceptable range. 

One commenter stated that the NRC 
would have no mechanism for 
enforcement of numerical limits if they 
are not included in the standards. The 
certificate issued by the NRC will 
include limiting conditions for 
operation that will be enforceable. 

LES commented that specific natural 
phenomena and specific accident dose 
limits should be applied equally to all 
enrichment facilities. The apparent 
reference for this suggestion was the 
current NRC review of their license 
application for a new uranium 
enrichment facility. Another commenter 
expressed concern that the Paducah 
plant resides in a geological rift zone. 
The NRC will not include specific 
reference design assessment values for 
the existing Corporation facilities, since 
these facilities are already sited, but will 
evaluate consequences of potential 
accidents resulting from natural 
phenomena during review of the 
Corporation's safety analysis. 

A comment was also received 
concerning the discussion in the 
statement of considerations on the 
development of guidance on an 
integrated safety analysis (ISA) and 
applicability to the GDPs. The final rule 
does not include requirements for an 
ISA because its incorporation into the 
regulatory process is still under NRC 
staff review. 

Section 76.87 Technical safety 
requirements. This section specifies that 
safety requirements must be included in 
the application. Safety topics to be 
considered are those mainly associated 
with plant operations, management 
controls, and confinement of radioactive 
material. 

The rule requires the application to 
include technical safety requirements 
derived·from the analyses and 
evaluations in the safety analysis report. 
These safety requirements would 
include safety limits and limiting 
control settings within which process 
variables would be maintained for 
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adequate control to guard against an 
uncontrolled release ofradioactivity. 
The safety requirements would also 
include limiting conditions for 
operation, surveillance requirements, 
design features, and administrative 
controls. The requirements are similar 
to operating technical specifications or 
license conditions applied to licensed 
nuclear facilities to assure that 
operations are controlled as described in 
the safety analysis report. 

The Corporation requested that the 
use of the term "technical safety 
requirements" (TSRs) be changed to 
"operational safety requirements" 
(OSRs) as the GDPs have historically 
operated under OSRs which are similar 
to TSRs. The Corporation also suggested 
a change from "Safety Analysis Report" 
(SAR) to "Safety Demonstration" (SD) as 
being "functionally equivalent." The 
Commission prefers the term "technical 
safety requirements" because the 
requirements may cover subjects 
broader than operations, and because 
existing Corporation operational 
requirements include matters beyond 
NRC jurisdiction. Similarly, the term 
"safety analysis report" is preferred 
because it is a more generally accepted 
term. Therefore, no change was made to 
the rule. 

The Corporation also recommended 
deletion of the list of the 14 safety topics 
that are to be addressed as being more 
appropriate for identifying accidents for 
analysis. DOE referenced the list of 
safety topics as those which must be 
addressed under assessment of 
accidents. The list of topics to be 
addressed in the technical safety 
requirements is included to ensure that 
operations are controlled within certain 
safe parameters under normal, off­
normal, and accident conditions. 
Therefore, the list has been retained, but 
the rule has been revised to clarify that 
the Corporation must describe the 
procedures and/or equipment that 
reflect consideration of each of the 
listed safety topics. 

Section 76.93 Quality assurance. 
This section requires a quality assurance 
program. The Commission recognizes 
that the GDPs are fuel cycle facilities 
and that the appropriate quality 
assurance (QA) for GDPs is not the same 
as for reactors. The GDPs are existing 
plants designed and constructed around 
40 years ago. The QA requirements for 
the GDPs will be based on applying the 
applicable requirements of ASME NQA-
1-1989, "Quality Assurance Program 
Requirements for Nuclear Facilities," in 
a graded approach and to an extent that 
is commensurate with the importance to 
safety. 
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A Corporation comment agreed with 
use of ASME NQA-1 as a basis for a 
quality assurance program(§ 76.93), but 
expressed concern that implementation 
problems could result ifNQA-1 is 
applied in a manner similar to reactors. 
The Corporation suggested that the rule 
should allow use of equivalent 
alternatives to NQA-1. If found 
adequate under review, the NRC could 
approve use of an equivalent alternative 
to NQA-1, and the final rule has been 
revised accordingly. 

Section 76.95 Training. This section 
requires a description of the training 
program that will be provided to 
personnel to enable them to perform the 
functions of their jobs, including 
information on the positions for which 
training will be provided, to assure that 
personnel are qualified to operate and 
maintain the plants safely and in 
compliance with regulatory 
requirements. 

The Corporation strongly 
recommended that the performance-

. based training concept be deleted from 
the proposed rule and instead require 
the Corporation to "establish, 
implement and maintain a training 
program to assure that personnel are 
adequately trained to perform their 
nuclear-safety related functions." They 
indicated that development of 
performance-based training would go 
well beyond both the existing 
requirements of 10 CFR part 70 and 
current practices at the GDPs. They 
further commented that it would subject 
the Corporation to the very costly and 
difficult task of fully implementing a 
performance-based training program by 
the time that it submits its initial 
application for a certificate. The 
Corporation believes the proposed 
section will require the GDPs "to adopt 
the full performance-based training 
concept embodied in part 50" which 
uses the Institute of Nuclear Power 
Operations (INPO) training 
methodologies for commercial power 
reactor licensees. The Corporation 
estimates it will cost about $8 million to 
fully develop and implement a training 
program for selected tasks affecting 
nuclear safety or radiological controls. 

The Commission believes that the 
performance-based training requirement 
should be retained. The Corporation's 
main concern is that it might be 
expected to establish training programs 
of similar complexity to those of power 
reactors, which is not the case. The final 
rule allows flexibility, and the 
Commission believes that the existing 
training program inherited by the 
Corporation can be adapted to comply 
with the rule at reasonable cost. 

The Commission must be assured that 
adequate training is provided and that 
those persons performing operations 
that could have an effect on health and 
safety have mastery of their operating 
tasks. Therefore, the final rule was not 
changed. The Commission believes that 
a training program that includes the 
concepts of performance-based training 
provides that assurance. The 
Commission also notes that a 
requirement for performance-based 
training has been established for nuclear 
power reactors and has been determined 
to be cost-effective for such facilities. 

· The Commission does not see any 
reason to conclude that this will not 
also be the case for the enrichment 
plants. 

D. Incorporation of Existing Regulations 

Portions of existing Commission 
regulations are applicable to 
certification of the Corporation's 
operation of the gaseous diffusion plants 
and cross referenced(§ 76.60). 

Requirements for notices, 
instructions, and reports to workers are 
contained in 10 CFR part 19, "Notices, 
Instructions, and Reports To Workers: 
Inspection and Investigations." Part 19 
specifies the requirements for notices, 
instructions, and reports by the 
Corporation to individuals participating 
in gaseous diffusion activities. It also 
sets forth the rights and responsibilities 
of the Commission and individuals 
during interviews on any matter within 
the Commission's jurisdiction. 

Requirements for protection against 
ionizing radiation are contained in 10 
CFR part 20, "Standards For Protection 
Against Radiation." Part 20 specifies the 
requirements to control the receipt, 
possession, use, storage, transfer, and 
disposal of byproduct, source, and 
special nuclear material by the 
Corporation in such a manner that the 
total dose to an individual (including 
doses resulting from radioactive 
material and from radiation sources 
other than background radiation) does 
not exceed the standards for protection 
against radiation prescribed by the NRC 
for normal operating conditions and 
anticipated operational occurrences. 

A comment was received indicating 
that the health of the public is being 
placed at risk presently and this policy 
would continue under the proposed 
NRC rules. The NRC standards require 
that the Corporation must meet part 20 
requirements for protection of workers 
and the public against radiation. This 
includes specific effluent limits that the 
Corporation must meet. The 
Commission believes that the current 
requirements of part 20 provide for 
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adequate safety for workers and the 
public from radiation effects. 

Requirements for reporting of defects 
and noncompliance are contained in 10 
CFR part 21, "Reporting of Defects and 
Noncompliance." Part 21 specifies the 
procedures and requirements for 
persons to notify the Commission 
immediately of component defects or 
failure to comply with regulatory 
requirements which could create a 
substantial safety hazard. 

Requirements for fitness-for-duty 
programs are contained in 10 CFR part 
26, "Fitness-for-Duty Programs." Part 26 
prescribes requirements and standards 
for the establishment and maintenance 
of fitness-for-duty programs to reduce 
the likelihood of theft or diversion of 
strategic special nuclear material. The 
requirements of this part are relevant 
only to the extent that the Corporation 
elects to engage in activities which 
involve formula quantities of strategic 
special nuclear material. . 

Requirements for packaging and 
transportation are contained in 10 CFR 
part 71, "Packaging and Transportation 
of Radioactive Material." Part 71 
establishes requirements and 
procedures for packaging, preparation 
for shipment, and transportation of 
radioactive material. 

Requirements for physical security 
and material control and accounting are 
contained in 10 CFR part 70, "Domestic 
Licensing of Special Nuclear Material," 
part 73, "Physical Protection of Plants 
and Materials," and part 74, "Material 
Control and Accounting of Special 
Nuclear Material," as specified in 
subpart E to this part. Subpart E to part 
7 4 identifies the specific sections that 
establish the requirements and 
procedures for transfer, protection at 
fixed sites and in transit, and control 
and accounting of the various 
enrichments of U-235 covered under 
the certification. 

Safeguards regulation of special 
nuclear material is conducted on a 
graded basis. The grades reflect the 
importance of specified kinds and 
quantities of material to the public 
safety and to the common defense and 
security. Three grades of material are 
defined in Commission regulations. In 
declining order of importance they are: 

(1) Formula quantities of strategic 
special nuclear material (also referred to 
by the shorter phrase "Category I 
material"); 

(2) Special nuclear material of 
moderate strategic significance 
(Category II), and 

(3) Special nuclear material of low 
strategic significance (Category III). 

The gaseous diffusion plants are to 
produce only Category III material, and 



PART 76 • STATEMENTS OF CONSIDERATION 

only the safeguards for that grade of 
material need apply to production 
activities. Nonetheless, the Commission 
recognizes that the Corporation may 
need to or may opt to engage in 
nonproduction activities that involve 
the other categories of material. In the 
past, the Portsmouth plant has produced 
high enriched uranium hexafluoride 
(UF 6). As a result of this past 
production, there may be portions of the 
plant under lease by the Corporation or 
to which it will have access that will 
continue to have high enriched UF6 
fixed to interior surfaces of process 
equipment. Additionally, some areas, 
such as the analytical laboratory, may 
continue to have a high enriched 
inventory. The Corporation may elect to 
engage in nonproduction business 
activities that involve high enriched 
UF6. To be responsive to the full range 
of possible Corporation activities, 
safeguards regulations for all three 
categories of material are listed in 
subpart E and are to be applied in 
accordance with the categories of 
material the Corporation actually uses, 
possesses, or has access to. 

One commenter noted that the 
referenced requirement of§ 70.51(d) is 
not consistent with§ 74.33(c)(4)(i) (12 
months verses 370 days] in specifying 
the static inventory frequency for 
material control and accounting for 
uranium. The NRC agrees with this 
comment and has revised§ 76.117(a) to 
specify 370 days as the static inventory 
frequency for the GDPs. The 3 70-day 
period contained in§ 74.33(c)(4)(i) and 
revised§ 76.117(a) provid~s a full year 
with an additional margin of a few days 
to provide flexibility. 

Other comments focus on 
§§ 74.15(b)(2), 74.33(c)(2), 74.33(c)(4)(i) 
and 74.33(c)(6), which are among the 
various material control and accounting 
requirements referenced in§ 76.117. 
The comments request relief from 
various aspects of these requirements 
and provide rationale in support of the 
request. The requirements of§ 74.15 and 
§ 74.33 are performance requirements 
that must be implemented on a site­
specific basis for the fundamental 
nuclear material control plans for each 
site that the Corporation must submit 
for NRC approval. The nuclear material 
control plans must describe how each 
requirement will be carried out at each 
of the two sites. After approval, the plan 
will become the principal document 
that governs material control and 
accounting at the site. Because the 
requirements are performance 
requirements rather than prescriptive 
requirements, wide latitude exists for 
achieving appropriate performance for 
the overall material control and 

accounting program. Accordingly, no 
change to the proposed regulation was 
made in response to these specific 
comments. 

The requirement the Corporation 
believes has the greatest potential cost 
impact is§ 74.33(c)(4)(i), which requires 
enrichment facilities to conduct 
periodic inventories of in-process 
enriched uranium for safeguards 
accountability purposes. This inventory 
consists of a large quantity of material 
in gaseous form and a relatively small 
quantity of solids. The Corporation 
requested that the rule require 
measurement of material in the gas 
phase only. The Corporation believes 
that, due to the size of the facilities, the 
relatively small quantity of solids, and 
the limitations of instruments in 
distinguishing between the solids and 
the gaseous material, extensive direct 
measurement of the solids is not 
practical and the cost would, in any 
case, be prohibitive. The Commission 
believes that a broad exemption from 
measurement of the solids would 
undermine the well-established 
domestic and international safeguards 
principle requiring strict accountability 
of special nuclear material. The 
Commission further believes that the 
rule can be met by methods other than 
extensive direct measurements, for 
example, appropriate sampling and use 
of previous measurements, at reasonable 
cost and, therefore the rule has not been 
changed. 

In the course of reviewing the 
comments, it was found that§ 70.22(h), 
which contains requirements for 
physical security plans for Category I 
material, had not been incorporated by 
reference in§ 76.113 as was intended. 
That reference has now been 
incorporated. The change is for 
completeness and will affect the 
Corporation only in the unlikely event 
that it elects to operate a Category I 
plant. Additionally, it was found that 
§ 73.70 had been unintentionally 
incorporated by reference into§ 76.117. 
The reference is not relevant to § 76.117 
and has been deleted. 

NRC does not intend to incorporate 
any additional requirements for 
personnel security screening for access 
to or control over special nuclear 
material as contained in 10 CFR part 11, 
"Criteria and Procedures for 
Determining Eligibility for Access to or 
Control over Special Nuclear Material," 
if the Corporation elects to engage in 
activities which involve strategic special 
nuclear material. The requirements for 
this separate access program are met by 
the DOE access authorization program 
for the GDPs. 
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A comment was received indicating 
that no unrecovered costs should be 
incurred by the NRC in conjunction 
with certification, and a fee schedule 
should be included in the rule. All NRC 
costs associated with GDP certification 
are recovered from the Corporation and 
need not be covered in this rule. Fees 
are covered in 10 CFR parts 170 and 
171. 

Requirements for security facility 
approval and protection of classified 
matter are contained in 10 CFR part 95, 
"Security Facility Approval and 
Safeguarding of National Security 
Information and Restricted Data.'' The 
Corporation and its contractor personnel 
will be considered as authorized by the 
Commission under§ 95.35(a) for access 
to classified matter based on their DOE 
access authorizations. 

In addition, the Corporation 
commented that the proposed 
modification to § 95.5 should be deleted 
because it incorrectly attempts to 
incorporate the Corporation, which is 
not a licensee, under the definition of a 
"licensee." This suggested revision was 
adopted as "corporation," is covered in 
§ 76.60 and is under the definition of 
"person" listed in 10 CFR 95.5. 

The Corporation requested that 
§ 76.119 be modified to require 
examination of 25 percent of the 
security containers daily on a rotational 
basis if the containers are in a controlled 
access area. The Corporation also 
recommended that§ 76.119 be modified 
to specifically state that 10 CFR 
95.37(g), 95.41, 95.43, and parts of 
§ 95.47 do not apply to the Corporation 
and to clarify that document control 
practices implemented under DOE 
security oversight may continue. DOE 
commented that the rule should include 
an exception that the Corporation be 
permitted to continue using the 
applicable DOE procedures and 
practices when a conflict occurs 
between NRC requirements and the DOE 
documents. The Commission does not 
accept this recommendation, because 
the regulations for protection of 
classified matter should be consistent 
for all regulated organizations. The 
provisions of 10 CFR part 95, coupled 
with an approved security plan for the 
protection of classified matter, will 
contain all of the applicable 
requirements for security facility 
approval and for the safeguarding of 
classified matter at the gaseous diffusion 
plants. The Commission does not 
anticipate any significant conflicts with 
the previous DOE procedures. However, 
any conflicts that may be identified will 
be resolved on a case-by-case basis. 
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Security Facility Approval and 
Safeguarding of National Security 
Information and Restricted Data; Minor 
Conforming Changes 

Minor editorial changes are also being 
made to certain sections of 10 CFR part 
95 to clarify that there are unique 
aspects of uranium enrichment facilities 
and operations which handle, store, 
process, transport, transmit, and destroy 
classified matter. Specific changes 
include replacing the use of the term 
"documents" with "matter" in order to 
include the classified equipment and 
hardware associated with uranium 
enrichment plants; more precisely 
defining "NRC access authorizations" 
because the Corporation will not be 
subject to 10 CFR part 25; and 
modifying § 95.36 to include 
participants in other international 
agreements. . . . 

Section 95.37(a) is also bemg revised 
to replace the reference to classification 
guidance previously inclu~ed a_s 
Appendix A to part 95. This gmdance 
is available separately in a more usable 
form such as NUREG/BR--0069, 
Revision 2, "NRC Classification Guide 
for National Security Information 
Concerning Nuclear Material And 
Facilities." NUREG/BR--0069, which is 
publicly available, can readily be 
updated to promptly reflect Executive 
Orders that require modifications to the 
guidance associated with classification 
issues. Currently, each NRC licensee has 
committed in its approved security 
plans to using NUREG/BR 0069 inste~d 
of relying on 10 CFR part 95, appendix 
A. Similarly, the GDPs will be expected 
to reference more up-to-date 
classification guidance such as NUREG/ 
BR--0069 in complying with 10 CFR part 
95. Because NUREG/BR--0069 is a more 
appropriate reference than 10 CFR part 
95, appendix A, this appendix is being 
deleted and appropriate changes to 
§ 95.37(a) are being made to reflect the 
actual use of alternative NRC 
classification guidance documents. 

Finding of No Significant 
Environmental Impact: Availability; 
Categorical Exclusion 

The Commission has determined 
under the National Environmental 
Policy Act (NEPA) of 1969, as amended, 
and the Commission's regulations in 
subpart A of 10 CFR part 51, that this 
rule is not a major Federal action 
significantly affecting the quality of the 
human environment and, therefore, an 
environmental impact statement is not 
required. The two plants to be reg1;1lated 
by this rule have already be~n sub1ect to 
evaluation in accordance with NEPA. 
The Department of Energy has prepared 

an environmental impact statement for 
the gaseous diffusion plant in Piketon, 
Ohio,3 and an environmental 
assessment for the plant in Paducah, 
Kentucky.4 The NRC has reviewed those 
documents, as well as environmental 
reports prepared by DOE for both 
facilities in 1992 and environmental 
audits prepared by DOE prior to turning 
operation of the Facilities over to the 
Corporation in 1993. The NRC also 
conducted extensive site visits. No 
significant differences in operations, 
previously evaluated by DOE, were 
identified that would result in current 
operations having significantly different 
environmental effects than those already 
evaluated in DOE's environmental 
reviews. The Commission's certification 
requirements are intended to be at least 
as stringent as the existing req~rements 
applicable to the two plants which are 
currently operating and have been 
operating for nearly 40 years. The 
promulgation of a rule governing these 
plants, and their subsequent regulation 
by the NRC, will not result in any 
environmental impacts beyond those 
previously consid~red by DOE ~n its 
environmental reviews and which 
currently exist or would be expected to 
continue absent NRC regulatory 
oversight. The NRC environmental 
assessment and finding of no significant 
impact on which this determination is 
based are available for inspection at the 
NRC Public Document Room, 2120 L 
Street NW. (Lower Level), Washington, 
DC. 

Similarly, subsequent certificates of 
compliance including arnend:nents, 
modifications, and renewals issued 
pursuant to this part will consist of 
findings of compliance with 10 CFR part 
76. Therefore, these actions will not 
result in any significant new 
environmental impacts. The regulations 
require that the Corporation submit 
information for use by NRC in preparing 
an environmental assessment for 
certification applications addressing 
areas where the facilities are not in 
compliance with the requirements of 
part 76. Part 51 of Title 10 of the Code 
of Federal Regulations is being amended 
to include a categorical exclusion for 
such certification actions pursuant to 
part 76. . . 

Under its procedures implementing 
NEPA, the Commission may exclude 
from preparation of an environmental 

> Final Environmental Impact Statement, 
Portsmouth Gaseous Diffusion Plant Site, May 1977, 
ERDA-1555: Final Environmental Statement, 
Portsmouth Gaseous Diffusion Plant Expansion, 
September 1977, ERDA-1549. 

• Final Environmental Impact Assessment Of The 
Paducah Gaseous Diffusion Plant Site, August 1982, 
DOE/EA--0155. 

76-SC-15 

impact statement or an environmental 
assessment a category of actions which 
do not individually or cumulatively 
have a significant effect on the human 
environment and which have been 
found to have no such effect in NRC 
procedures. In this rulemaking, the 
Commission finds that the issuance, 
amendment, modification, and revision 
of a certificate of compliance for the 
Corporation comprise a category of 
actions which does not individually or 
cumulatively have a significant effect on 
the human environment. Actions within 
this category are similar in that they will 
be based on a finding by NRC that the 
Corporation has demonstrated . 
compliance with the requirements m 
part 76. After conducting an 
environmental assessment for part 76, 
the Commission made a finding of no 
significant environmental impact, and 
concluded that part 76 requirements, if 
promulgated, would not allow ~e 
enrichment facilities to operate m such 
a way as to result in any adverse 
environmental effects greater than those 
which currently exist or would be 
expected to continue absent NRC 
regulatory oversite. Accordin~ly, a . 
Commission finding of compliance with 
the part 76 requirements would not 
have a significant effect on the human 
environment. 

Paperwork Reduction Act Statement 

The information collection 
requirements contained in this rule of 
limited applicability apply only to a 
wholly-owned instrumentality of the 
United States and affect fewer than 10 
respondents. Therefore, Office of 
Management and Budget clearance is 
not required pursuant to the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3501 
et seq.). 

Regulatory Analysis 

The Commission has prepared a 
regulatory analysis on this regulation. 
The analysis examines the costs and 
benefits of the alternatives considered 
by the Commission. The analysis is 
available for inspection in the NRC 
Public Document Room, 2120 L Street 
NW. (Lower Level), Washington, DC. 

Regulatory Flexibility Certification 

As required by the Regulatory 
Flexibility Act of 1980, 5 U.S.C. 605(b), 
the Commission certifies that this rule 
will not have a significant economic 
impact upon a substantial number of 
small entities because it only addresses 
the Corporation's operation of tw? 
existing plants which do not fall mto 
this category. 
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Backfit Analysis 
The NRC has determined that the 

backfit rule, 10 CFR 50.109, does not 
apply to this rule, and therefore, a 
backfit analysis is not required. 

List of Subjects 

10 CFR Part 19 

Criminal penalties, Environmental 
protection, Nuclear materials, Nuclear 
power plants and reactors, Occupational 
safety and health, Radiation protection, 
Reporting and recordkeeping 
requirements, Sex discrimination. 

10 CFR Part 20 

Byproduct material, Criminal 
penalties, Licensed material, Nuclear 
materials, Nuclear power plants and 
reactors, Occupational safety and 
health, Packaging and containers, 
Radiation protection, Reporting and 
recordkeeping requirements, Source 
material, Special nuclear material, 
Waste treatment and disposal. 

10 CFR Part 21 

Nuclear power plants and reactors, 
Penalties, Radiation protection, 
Reporting and recordkeeping 
requirements. 

10 CFR Part 26 

Alcohol abuse, Alcohol testing, 
Appeals, Chemical testing, Drug abuse, 
Drug testing, Employee assistance 
programs, Fitness for duty, Management 
actions, Nuclear power reactors, 
Protection of information, Reporting and 
recordkeeping requirements. 

10 CFR Part 51 

Administrative practice and 
procedure, Environmental impact 
statement, Nuclear materials, Nuclear 
power plants and reactors, Reporting 
and recordkeeping requirements. 

10 CFR Part 70 

Criminal penalties, Hazardous 
materials transportation, Material 
control and accounting, Nuclear 
materials, Packaging and containers, 
Radiation protection, Reporting and 
recordkeeping requirements, Scientific 
equipment, Security measures, Special 
nuclear material. 

10 CFR Part 71 

Criminal penalties, Hazardous 
materials transportation, Nuclear 
materials, Packaging and containers, 
Reporting and recordkeeping · 
requirements. 

10 CFR Part 73 

Criminal penalties, Hazardous 
materials transportation, Export, Import, 
Nuclear materials, Nuclear power plants 

and reactors, Reporting and 
recordkeeping requirements, Security 
measures. 

. 10 CFR Part 74 

Accounting, Criminal penalties, 
Hazardous materials transportation, 
Material control and accounting, 
Nuclear materials, Packaging and 
containers, Radiation protection, 
Reporting and recordkeeping 
requirements, Scientific equipment, 
Special nuclear material. 

10 CFR Part 76 

Certification, Criminal penalties, 
Radiation protection, Reporting and 
recordkeepil).g requirements, Security 
measures, Special nuclear material, 
Uranium enrichment by gaseous 
diffusion. 

10 CFR Part 95 

Classified information, Criminal 
penalties, Reporting and recordkeeping 
requirements, Security measures. 

For the reasons set out in the 
preamble and under the authority of the 
Atomic Energy Act of 1954, as amended; 
the Energy Reorganization Act of 1974, 
as amended; and 5 U.S.C. 553; the NRC 
is adopting the following amendments 
to 10 CFR parts 19, 20, 21, 26, 51, 70, 
71, 73, 74, and 95 and the new 10 CFR 
part 76. 

60 FR 24549 
Published 5/9/95 
Effective 5/9/95 

Changes to NRG Addresses and 
Telephone Numbers 

See Part 2 Statements of Consideration 
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UNITED STATES NUCLEAR REGULATORY COMMISSION 

RULES and REGULATIONS 
TITLE 10, CHAPTER 1, CODE OF FEDERAL REGULATIONS-ENERGY 

IPARTl 
~. 

STANDARD SPECIFICATIONS FOR THE GRANTING OF 
PATENT LICENSES 

53 FR 6137 
Published 3/1/88 
Effective 3/1/88 

Relocation of Office of Nuclear 
Reactor Regulation 

See Part 19 Stat~ments of Conside.ration 

53 FR 43419 
Published 10/27 /88 
Effective 10/27 /88 

Relocation of NRC's Public Document 
Room; Other Minor Nomenclature 
Changes 

See Part 1 Statements of Consideration 

55 FR 23422 
Published 6/8/90 
Effective 6/8/90 

10 CFR Part 81 

RIN 3150-AD54 

Standard Specifications for the 
Granting of Patent Licenses 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission (NRC) is amending its 
regulations regarding Office of 
Management and Budget (O:MB) 
clearance pursuant to the Paperwork 
Reduction Act of 1980. This action is 
necessary to inform the public that 0MB 
clearance has been obtained for the 
information collection requirements 
contained in 10 CFR part 81 under 
control number 3150--0121. 
EFFECTIVE DATE: June 8, 1990. 
FOR FURTHER INFORMATION CONTACT: 
Ronald M. Smith. Senior Attorney, 
Division of Rulemaking and Fuel Cycle, 
Office of the General Counsel, U.S. 
Nuclear R~gulatory Commission, 
Washington. DC 20555, telephone (301) 
492-1640. 
SUPPLEMENTARY INFORMATION: The 
0MB regulations which implement the 
Paperwork Reduction Ac~. 5 CFR part 
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· 1320, provide in pertinent part that "ten 
or more persona" are deemed to be 
involved when a recordkeeping or 
reporting requirement is contained in a 
rule of general applicability. See 5 CFR 
1320.7(a)(1). The NRC previously has 
obtained 0MB clearance for the 
collection requirements in 10 CFR part 
81 under control number 3150-0121. 
Accordingly, I 81.8 is being revised to 
.correctly indicate this fact. 

Because this is an amendment dealing 
with agency practice and procedures, 
the notice and comment provisions of 
the Administrative Procedure Act do not 
apply pursuant to 5 U.S.C. 553(b)(A). 
The amendment is effective upon 
publication in the Federal Register. 
Good cause exists to dispense with the 
usual 30-day delay in the effective date 
because the amendment is of a minor 
and administrative nature dealing with 
the announcement of the clearance 
number under which 0MB has approved 
the information collection requirements 
contained in 10 CFR part 81. 

Environmental Impact: Categorical 
Exclusion 

The NRC has determined that this 
finel rule is the type of action described 
in categorical exclusion 10 C~ 
51.22(c)(3). Therefore neither an 
environmental impact statement nor an 
environmental assessment has been 
prepared for this final rule. 

Paperwork Reduction Act Statement 

This final rule does not contain a new 
or emended information collection 
requirement subject to the Paperwork 
Reduction Act of1980 (44 U.S.C. 3501 et 
seq.). Existing requirements were 
approved by the Office of Management 
and Budget approve! number 3150--0121. 

Backfit Analysis 

The NRC hes determined that the 
beckfit rule, 10 CFR 50.109, does not 
apply to this final rule, and therefore, 
that a backfit analysis is not required for 
this final rule, because this amendment 
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does not involve any provisions which 
would impose backfita aa defined in 10 
CFR 50.109(a)(1). 

List of Subjects in 10 CFR Part 81 

Administrative practice and 
procedure, Inventions and patents. 

For the reasons set out in the 
preamble and under the authority of the 
Atomic Energy Act of 1954, as amended, 
the Energy Reorganization Act of 1974, 
as amended and 5 U.S.C. 552 and 553, 
the NRC is adopting the following 
amendment to 10 CFR part 81, 



UNITED STATES NUCLEAR REGULATORY COMMISSION 

RULES and REGULATIONS 
TITLE 10, CHAPTER 1, CODE OF FEDERAL REGULATIONS-ENERGY 

fPAAfl 
~ 

SECURITY FACILITY APPROVAL AND SAFEGUARDING 
OF NATIONAL SECURITY INFORMATION AND 

RESTRICTED DATA 

52 FR 31601 
Published 8/21 /87 
Effective 8/19/87 

Statement of Organization and General 
Information 

See Part 1 Statements of Consideration 

53 FR 19240 
Published 5/27/88 
Effective 7 /26/88 

Retention Periods for Records 

See Part 4 Statements of Consideration 

54 FR40859 
Published 10/4/89 
Effective 10/4/89 

Access Authorization Fee Schedule for 
Licensee Personnel and 
Implementation of the Standard Form 

See Part 25 Proposed Rule Making 

54 FR 53312 
Published 12/28/89. 
Effective 12/28/89 

Statement of Organization and General 
Information; Minor Amendments 

See Part 1 Statements of Consideration 

55 FR 11572 
Published 3/29/90. 
Effective 4/30/90 

· '. . 'Credit Checks-Expanded Personnel 
Security Investigative Coverage 

See Part 11 Statements of Consideration 

55 FR 14379 
Published 4/17 /90. 

Credit Checks-Expanded Personnel 
Security Investigative Coverage 
(Correction) · 

See Part 11 Statements of Consideration 
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I 

57FR55062 
Published 11/24/92 
Effective 12/24/92 

Clarification of Statutory Authority for 
Purposes of Criminal Enforcement· 

See Part 11 Statements of Consideration 

59 FR48944 
Published 9/23/94 
Effective 10/24/94 

i Certification of Gaseous Diffusion 
Plants 

See Part 76 Statements of Consideration 
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UNITED STATES NUCLEAR REGULATORY COMMISSION 

RULES and REGULATIONS 
TITLE 10, CHAPTER 1, CODE OF FEDERAL REGULATIONS-ENERGY 

PART 
:100 

53 FR 43419 
Published 10/27/88 
Effective 10/27/88 

Relocation of NRC's Public Document 
Room; Other Minor Nomenclature 
Changes 

See Part 1 Statements of Consideration 

REACTOR SITE CRITERIA 

I STATEMENTS OF CONSIDERATION 

; 61 FR 65157 
Published 12/11/96 
Effective 1/10/97 

10 CFR Parts 21, 50, 52, 54 and 100 

RIN 3150-AD93 

Reactor Site Criteria Including Seismic 
and Earthquake Engineering Criteria 
for Nuclear Power Plants 

1 AGENCY: Nuclear Regulatory 
i Commission. 

. ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission (NRC) is amending its 

, regulations to update the criteria used in 
, decisions regarding power reactor siting, 
including geologic, seismici and 
earthquake engineering considerations 
for future nuclear power plants. The 
rule allows NRC to benefit from 
experience gained in the application of 
the procedures and methods set forth in 
the current regulation and to 
incorporate the rapid advancements in 
the earth sciences and earthquake 
engineering. This rule primarily consists 
of two separate changes, namely, the 
source term and dose considerations, 
and the seismic and earthquake 
engineering considerations of reactor 
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siting. The Commission also is denying 
the remaining issue in petition (PRM-
50-20) filed by Free Environment, Inc. 
et al. 

EFFECTIVE DATE: January 10, 1997. 

FOR FURTHER INFORMATION CONTACT: Dr. 
Andrew J. Murphy, Office of Nuclear, 
Regulatory Research, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555-0001, telephone (301) 415-
6010, concerning the seismic and 
earthquake engineering aspects and Mr. 
Charles E. Ader, Office of Nuclear 
Regulatory Research, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555-0001, telephone (301) 415-
5622, concerning other siting aspects. 

SUPPLEMENTARY INFORMATION: 

I. Background. 
II. Objectives. 
III. Genesis. 
IV. Alternatives. 
V. Major Changes. 

A. Reactor Siting Criteria (Nonseismic). 
B. Seismic and Earthquake Engineering 

Criteria. 
VI. Related Regulatory Guides and Standard 

Review Plan Sections. 
VII. Future Regulatory Action. 
VIII. Referenced Documents. 
IX. Summary of Comments on the Proposed 

Regulations. 
A. Reactor Siting Criteria (Nonseismic). 
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B. Seismic and Earthquake Engineering protection of the public health and 
Criteria. safety. The Commission is addressing 

X. Small Business Regulatory Enforcement the remaining issue in PRM-50-20 as 
Fairness Act part of this rulemaking action. 

XI. Finding of No Significant Environmental 
Impact: Availability. Appendix A, "Seismic and Geologic 

XII. Paperwork Reduction Act Statement. Siting Criteria for Nuclear Power 
XIII. Regulatory Analysis. Plants," to 10 CFR Part 100 was 
XIV. Regulatory Flexibility Certificniion. originally issued as a proposed 
XV. Backfit Analysis. regulation on November 25, 1971 (36 FR 
J. Background 22601), published as a final regulation 

on November 13, 1973 (38 FR 31279), 
The present regulation regarding and became effective on December 13, 

reactor site criteria (10 CFR Part 100) 1973. There have been two amendments 
was promulgated April 12, 1962 (27 FR to 10 CFR Part 100, Appendix A. The 
3509). NRC staff guidance on exclusion first amendment, issued November 27, 
area and low population zone sizes as 1973 (38 FR 32575), corrected the final 
well as population density was issued regulation by adding the legend under 
in Regulatory Guide 4.7, "General Site the diagram. The second amendment 
Suitability Criteria for Nuclear Power resulted from a petition for rulemaking 
Stations," published for comment in (PRM 100-1) requesting that an opinion 
September 1974. Revision 1 to this be issued that would interpret and 
guide was issued in November 1975· On clarify Appendix A with respect to the 
June 1, 1976, the Public Interest determination of the Safe Shutdown 
Research Group (PIRG) filed a petition 
for rulemaking (PRM-100-2) requesting Earthquake. A notice of filing of the 
that the NRC incorporate minimum petition was published on May 14, 1975 
exclusion area and low population zone (4o FR 20983). The substance of the 
distances and population density limits petitioner's proposal was accepted and 
into the regulations. On April 28, 1977, published as an immediately effective 
Free Environment, Inc. et al., filed a final regulation on January 10, 1977 (42 
petition for rulemaking (PRM-50-20). FR 2052). 
The remaining issue of this petition The first proposed revision to these 
requests that the central Iowa nuclear regulations was published for public 
project and other reactors be sited at comment on October 20, 1992, (57 FR 
least 40 miles from major population 47802). The availability of the five draft 
centers. In August 1978, the , regulatory guides and the standard 
Commission directed the NRC staff to ' review plan section that were developed 
develop a general policy statement on · to provide guidance on meeting the 
nuclear power reactor siting. The · proposed regulations was published on 
"Report of the Siting Policy Task Force" ' November 25, 1992, (57 FR 55601). The 
(NUREG-0625) was issued in August ' comment period for the proposed 
1979 and provided recommendations , regulations was extended two times. 
regarding siting of future nuclear power i First, the NRC staff initiated an 
reactors. In the 1980 Authorization Act \ extension (58 FR 271; January 5, 1993) 
for the NRC, the Congress directed the ' from February 17, 1993 to March 24, 
NRC to decouple siting from design and i 1993, to be consistent with the comment 
to specify demographic criteria for I period on the draft regulatory guides 
siting. On July 29, 1980 (45 FR 50350), ' and standard review plan section. 
the NRC issued an Advance Notice of Second, in response to a request from 
Proposed Rulemaking (ANPRM) the public, the comment period was 
regarding revision of the reactor site extended to June 1, 1993 (58 FR 16377; 
criteria, which discussed the i March 26, 1993). 
recommendations of the Siting Policy ! The second proposed revision to these 
Task Force and sought public · regulations was published for public 
comments. The proposed rulemaking . comment on October 17, 1994 (59 FR 
was deferred by the Commission in I 52255). The NRC stated on February 8, 
December 1981 to await development of , 1995, (60 FR 7467) that it intended to 
a Safety Goal and improved research on : extend the comment period to allow 
accident source terms. On August 4, I interested persons adequate time to 
1986 (51 FR 23044), the NRC issued its i provide comments on staff guidance 
Policy Statement on Safety Goals that : documents. On February 28, 1995, the 
stated quantitative health objectives I availability of the five draft regulatory 
with regard to both prompt and latent I guides and three standard review plan 
cancer fatality risks. On December 14, i sections that were developed to provide 
1988 (53 FR 50232), the NRC denied : guidance on meeting the proposed 
PRM-100-2 on the basis that it would : regulations was published (60 FR 
unnecessarily restrict NRC's regulatory I 10880) and the comment period for the 
siting policies and would not result in ' proposed rule was extended to May 12, 
a substantial increase in the overall : 1995 (60 FR 10810). 
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II. Objectives 
The objectives of this regulatory 

action are to--
1. State basic site criteria for future 

sites that, based upon experience and 
importance to risk, have been shown as 
key to protecting public health and 
safety; 

2. Provide a stable regulatory basis for 
seismic and geologic siting and 
applicable earthquake engineering 
design of future nuclear power plants 
that will update and clarify regulatory 
requirements and provide a flexible 
structure to permit consideration of new 
technical understandings; and 

3. Relocate source term and dose 
requirements that apply primarily to 
plant design into 10 CFR Part 50. 

III. Genesis 
The regulatory action reflects changes 

that are intended to (1) benefit from the 
experience gained in applying the 
existing regulation and from research; 
(2) resolve interpretive questions; (3) 
provide needed regulatory flexibility to 
incorporate state-of-the-art 
improvements in the geosciences and 
earthquake engineering; and (4) simplify 
the language to a more "plain English" 
text. 

The new requirements in this 
rulemaking apply to applicants who 
apply for a construction permit, 
operating license, preliminary design 
approval, final design approval, 
manufacturing license, early site permit, 
design certification, or combined license 
on or after the effective date of the final 
regulations. However, for those 
operating license applicants and holders 
whose construction permits were issued 
prior to the effective date of this final 
regulation, the reactor site criteria in 10 
CFR Part 100, and the seismic and 
geologic siting criteria and the 
earthquake engineering criteria in 
Appendix A to 10 CFR Part 100 would 
continue to apply in all subsequent 
proceedings, including license 
amendments and renewal of operating 
licenses pursuant to 10 CFR Part 54. 

Criteria not associated with the 
selection of the site or establishment of 
the Safe Shutdown Earthquake Ground 
Motion (SSE) have been placed in 10 
CFR Part 50. This action is consistent 
with the location of other design 
requirements in 10 CFR Part 50. 

Because the revised criteria presented 
in this final regulation does not apply to 
existing plants, the licensing bases for 
existing nuclear power plants must 
remain a part of the regulations. 
Therefore, the non-seismic and seismic 
reactor site criteria for current plants is 
retained as Subpart A and Appendix A 
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to 10 CFR Part 100, respectively. The 
revised reactor site criteria is added as 
Subpart B in 10 CFR Part 100 and 
applies to site applications received on 
or after the effective date of the final 
regulations. Non-seismic site criteria is 
added as a new§ 100.21 to Subpart Bin 
10 CFR Part 100. The criteria on seismic 
and geologic siting is added as a new 
§ 100.23 to Subpart B in 10 CFR Part 
100. The dose calculations and the 
earthquake engineering criteria is 
located in 10 CFR Part 50 (§ 50.34(a) and 
Appendix S, respectively). Because 
Appendix Sis not self executing, 
applicable sections of Part 50 (§ 50.34 
and § 50.54) are revised to reference 
Appendix S. The regulation also makes 
conforming amendments to 10 CFR 
Parts 21, 50, 52, and 54. Sections 21.3, 
50.49(b)(1), 50.65(b)(1), 52.17(a)(1), and 
54.4(a)(l)(iii) are amended to reflect 
changes in§ 50.34(a)(l) and 10 CFR Part 
100. 

IV. Alternatives 
The first alternative consi.dered by the 

Commission was to continue using 
current regulations for site suitability 
determinations. This is no't considered 
an acceptable alternative. Accident 
source terms and dose calculations 
currently primarily influence plant 
design requirements rather than siting. 
It is desirable to state basic site criteria 
which, through importance to risk, have 
been shown to be key to assuring public 
health and safety. Further, significant 
advances in understanding severe 
accident behavior, including fission 
product release and transport, as well as 
in the earth sciences and in earthquake 
engineering have taken place since the 
promulgation of the present regulation 
and deserve to be reflected in the 
regulations. 

The second alternative considered 
was replacement of the existing 
regulation with an entirely new 
regulation. This is not an acceptable 
alternative because the provisions of the 
existing regulations form part of the 
licensing bases for many of the 

· operating nuclear power plants and 
others that are in various stages of 
obtaining operating licenses. Therefore, 

. these provisions should remain in force 
and effect. 

The approach of establishing the 
revised requirements in new sections to 
10 CFR Part 100 and relocating plant 
design requirements to 10 CFR Part 50 
while retaining the existing regulation 
was chosen as the best alternative. The 
public will benefit from a clearer, more 
uniform, and more consistent licensing 
process that incorporates updated 
information and is subject to fewer 
interpretations. The NRC staff will 

, benefit from improved regulatory 
, implementation (both technical and 
; legal), fewer interpretive debates, and 
: increased regulatory flexibility. 
, Applicants will derive the same benefits 

in addition to avoiding licensing delays 
caused by unclear regulatory 
requirements. 

V. Major Changes 

A. Reactor Siting Criteria (Nonseismic) 

Since promulgation of the reactor site 
criteria in 1962, the Commission has 

: approved more than 75 sites for nuclear 
i power reactors and has had an 

opportunity to review a number of 
others. In addition, light-water 
commercial power reactors have 
accumulated about 2000 reactor-years of 
operating experience in the United 
States. As a result of these site reviews 
and operational experience, a great deal 
of insight has been gained regarding the 
design and operation of nuclear power 
plants as well as the site factors that 
influence risk. In addition, an extensive 
research effort has been conducted to 
understand accident phenomena, 
including fission product release and 
transport. This extensive operational 
experience together with the insights 
gained from recent severe accident 
research as well as numerous risk 
studies on radioactive material releases 
to the environment under severe 
accident conditions have all confirmed 
that present commercial power reactor 
design, construction, operation and 
siting is expected to effectively limit 
risk to the public to very low levels. 
These risk studies include the early 
"Reactor Safety Study" (WASH-1400), 
published in 1975, many Probabilistic 
Risk Assessment (PRA) studies 
conducted on individual plants as well 
as several specialized studies, and the 
recent "Severe Accident Risks·: An 
Assessment for Five U.S. Nuclear Power 
Plants," (NUREG-1150), issued in 1990. 
Advanced reactor designs currently 
under review are expected to result in 
even lower risk and improved safety 
compared to existing plants. Hence, the 
substantial base of knowledge regarding 
power reactor siting, design, 
construction and operation reflects that 
the primary factors that determine 
public health and safety are the reactor 
design, construction and operation. 

Siting factors and criteria, however, 
are important in assuring that 
radiological doses from normal 
operation and postulated accidents will 
be acceptably low, that natural 
phenomena and potential man-made 
hazards will be appropriately accounted 
for in the design of the plant, that site 
characteristics are such that adequate 
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security measures to protect the plant 
can be developed, and that physical 
characteristics unique to the proposed 
site that could pose a significant 
impediment to the development of 
emergency plans are identified. The 
Commission has also had a long 
standing policy of siting reactors away 
from densely populated centers, and is 
continuing this policy in this rule. 

The Commission is incorporating 
basic reactor site criteria in this rule to 
accomplish the above purposes. The 
Commission is retaining source term 
and dose calculations to verify the 
adequacy of a site for a specific plant, 
but source term and dose calculations 
are relocated to Part 50, since 
experience has shown that these 
calculations have tended to influence 
plant design aspects such as 
containment leak rate or filter 
performance rather than siting. No 
specific source term is referenced in 
Part 50. Rather, the source term is 
required to be one that is"* * * 
assumed to result in substantial 
meltdown of the core with subsequent 
release into the containment of 
appreciable quantities of fission 
products." Hence, this guidance can be 
utilized with the source term currently 
used for light-water reactors, or used in 
conjunction with revised accident 
source terms. 

The relocation of source term and 
dose calculations to Part 50 represent a 
partial decoupling of siting from 
accident source term and dose 
calculations. The siting criteria are 
envisioned to be utilized together with 
standardized plant designs whose 
features will be certified in a separate 
design certification rulemaking 
procedure. Each of the standardized 
designs will specify an atmospheric 
dilution factor that would be required to 
be met, in order to meet the dose criteria 
at the exclusion area boundary. For a 
given standardized design, a site having 
relatively poor dispersion 
characteristics would require a larger 
exclusion area distance than one having 
good dispersion characteristics. 
Additional design features would be 
discouraged in a standardized design to 
compensate for otherwise poor site 
conditions. 

Although individual plant tradeoffs 
will be discouraged for a given 
standardized design, a different 
standardized design could require a 
different atmospheric dilution factor. 
For custom plants that do not involve a 
standardized design, the source term 
and dose criteria will continue to 
provide assurance that the site is 
acceptable for the proposed design. 
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Rationale for Individual Criteria 
(Al Exclusion Area. An exclusion area 

surrounding the immediate vicinity of 
the plant has been a requirement for 
siting power reactors from the very 
beginning. This area provides a high 
degree of protection to the public from 
a variety of potential plant accidents 
and also affords protection to the plant 
from potential man-related hazards. The 
Commission considers an exclusion area 
to be an essential feature of a reactor site 
and is retaining this requirement, in Part 
50, to verify that an applicant's 
proposed exclusion area distance is 
adequate to assure that the radiological 
dose to an individual will be acceptably 
low in the event of a postulated 
accident. However, as noted above, if 
source term and dose calculations are 
used in conjunction with standardized 
designs, unlimited plant tradeoffs to 
compensate for poor site conditions will 
not be permitted. For plants that do not 
involve standardized designs, the source 
term and dose calculations will provide 
assurance that the site is acceptable for 
the proposed design. 

The present regulation requires that 
the exclusion area be of such size that 
an individual located at any point on its 
boundary for two hours immediately 
following onset of the postulated fission 
product release would not receive a 
total radiation dose in excess of 25 rem 
to the whole body or 300 rem to the 
thyroid gland. A footnote in the present 
regulation notes that a whole body dose 
of 25 rem has been stated to correspond 
numerically to the once in a lifetime 
accidental or emergency dose to 
radiation workers which could be 
disregarded in the determination of 
their radiation exposure status (NBS 
Handbook 69 dated June 5, 1959). 
However, the same footnote also clearly 
states that the Commission's use of this 
value does not imply that it considers it 
to be an acceptable limit for an 
emergency dose to the public under 
accident conditions, but only that it 
represents a reference value to be used 
for evaluating plant features and site 
characteristics intended to mitigate the 
radiological consequences of accidents 
in order to provide assurance of low risk 
to the public under postulated 
accidents. The Commission, based upon 
extensive experience in applying this 
criterion, and in recognition of the 
conservatism of the assumptions in its 
application (a large fission product 
release within containment associated 
with major core damage, maximum 
allowable containment leak rate, a 
postulated single failure of any of the 
fission product cleanup systems, such 
as the containment sprays, adverse site 

meteorological dispersion 
characteristics, an individual presumed 
to be located at the boundary of the 
exclusion area at the centerline of the 
plume for two hours without protective 
actions), believes that this criterion has 
clearly resulted in an adequate level of 
protection. As an illustration of the 
conservatism of this assessment, the 
maximum whole body dose received by 
an actual individual during the Three 
Mile Island accident in March 1979, 
which involved major core damage, was 
estimated to be about 0.1 rem. 

The proposed rule considered two 
changes in this area. 

First, the Commission proposed that 
the use of different doses for the whole 
body and thyroid gland be replaced by 
a single value of 25 rem, total effective 
dose equivalent (TEDE). 

The proposed use of the total effective 
dose equivalent, or TEDE, was noted as 
being consistent with Part 20 of the 
Commission's regulations and was also 
based upon two considerations. First, 
since it utilizes a risk consistent 
methodology to assess the radiological 
impact of all relevant nuclides upon all 
body organs, use of TEDE promotes a 
uniformity and consistency in assessing 
radiation risk that may not exist with 
the separate whole body and thyroid 
organ dose values in the present 
regulation. Second, use of TEDE lends 
itself readily to the application of 
updated accident source terms, which 
can vary not only with plant design, but 
in which additional nuclides, besides 
the noble gases and iodine are predicted 
to be released into containment. 

The Commission considered the 
current dose criteria of 25 rem whole 
body and 300 rem thyroid with the · 
intent of selecting a TEDE numerical 
value equivalent to the risk implied by 
the current dose criteria. The 
Commission proposed to use the risk of 
latent cancer fatality as the appropriate 
risk measure since quantitative health 
objectives (QHOs) for it have been 
established in the Commission's Safety 
Goal policy. Although the 
supplementary information in the 
proposed rule noted that the current 
dose criteria are equivalent in risk to 27 
rem TEDE, the Commission proposed to 
use 25 rem TEDE as the dose criterion 
for plant evaluation purposes, since this 
value is essentially the same level of 
risk as the current criteria. 

However, the Commission specifically 
requested comments on whether the 
current dose criteria should be modified 
to utilize the total effective dose 
equivalent or TEDE concept, whether a 
TEDE value of 25 rem (consistent with 
latent cancer fatality), or 34 rem 
(consistent with latent cancer 
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incidence), or some other value should 
be used, and whether the dose criterion 
should also include a "capping" 
limitation, that is, an additional 
requirement that the dose to any 
individual organ not be in excess of 
some fraction of the total. 

Based on the comments received, 
there was a general consensus that the 
use of the TEDE concept was 
appropriate, and a nearly unanimous 
opinion that no organ "capping" dose 
was required, since the TEDE concept 
provided the appropriate risk weighting 
for all body organs. 

With regard to the value to be used as 
the dose criterion, a number of 
comments were received that the 
proposed value of 25 rem TEDE 
represented a more restrictive criterion 
than the current values of 25 rem whole 
body and 300 rem to the thyroid gland. 
These commenters noted that the use of 
organ weighting factors of 1 for the 
whole body and 0.03 for the thyroid as 
given in 10 CFR Part 20, would yield a 
value of 34 rem TEDE for whole body 
and thyroid doses of 25 and 300 rem, 
respectively. This is because the organ 
weighting factors in 10 CFR Part 20 
include other effects (e.g., genetic) in 
addition to latent cancer fatality. 

After careful consideration, the 
Commission has decided to adopt a 
value of 25 rem TEDE as the dose 
acceptance criterion for the final rule. 
The bases for this decision follows. 
First, the Commission has generally 
based its regulations on the risk of latent 
cancer fatality. Although a numerical 
calculation would lead to a value of 27 
rem TEDE, as noted in the discussion 
that accompanied the proposed rule, the 
Commission concludes that a value of 
25 rem is sufficiently close, and that the 
use of 27 rather than 25 implies an 
unwarranted numerical precision. In 
addition, in terms of occupational dose, 
Part 20 also permits a once-in-a-lifetime 
planned special dose of 25 rem TEDE. 
In addition, EPA guidance sets a limit 
of 25 rem TEDE for workers performing 
emergency service such as lifesaving or 
protection of large populations. While 
the Commission does not, as noted 
above, regard this dose value as one that 
is acceptable for members of the public 
under accident conditions, it provides a 
useful perspective with regard to doses 
that ought not to be exceeded, even for 
radiation workers under emergency 
conditions. 

The argument that a criterion of 25 
rem TEDE in conjunction with the organ 
weighting factors of 10 CFR Part 20 for 
its calculation represents a tightening of 
the dose criterion, while true in theory, 
is not true in practice. A review of the 
dose analyses for operating plants has 



PART 100 • STATEMENTS OF CONSIDERATION 

shown !hut 1h11 thyroid clos11 limit of :ioo 
rem hns lm1111 lh11 'timilini,: clos11 criturion 
in licnnsini,: rnviuws, 111111 thnt nil 
opnrnlini,: pln11ls would Im nhln lo meet 
a dosn cril11rio11 of 2!i rn111 TEDE. Hence, 
the Commission c:011d11cl11s thnt, in 
practic11, 11s11 of thn ori,:1111 wnighting 
factors of l'nrl 20 toi,:nthur with a dose 
criterion of 25 mm TEDE, rupresents a 
relaxnlion rnthnr thnn n tii,:htoning of the 
dose c:ritnrion. In ndopling this value, 
the C:ommission nlso rnjncts the view, 
advanc:ud hy som11, thnt tho dose 
calculntion is mnmly 11 "rnference" 
value thnt hnnrs no rnlntion to what 
might Im nxpurioncml by an actual 

. person in 1111 nccidunt. Although the 
Commission considnrs it highly unlikely 
that an ac:t1111l purson would receive 
such a closn, lmcnusc of the conservative 
and stylized assumptions employed in 
its calculntion, it is conceivable. 

The second change proposed in this 
area was in regard to the time period 
that a hypothetical individual is 
assumed to be at the exclusion area 
boundary. While the duration of the 
time period remains at a value of two 
hours, the proposed rule stated that this 
time period not be fixed in regard to the 

j appearance of fission products within 
containment, but that various two-hour 
periods be examined with the objective 
that the dose to an individual not be in 

' excess of 25 rem TEDE for any two-hour 
. period after the appearance of fission 

products within containment. The 
Commission proposed this change to 
reflect improved understanding of 
fission product release into the 
containment under severe accident 
conditions. For an assumed 
instantaneous release of fission 
products, as contemplated by the 
present rule, the two hour period that 
commences with the onset of the fission 
product release clearly results in the 
highest dose to an individual offsite. 
Improved understanding of severe 
accidents shows that fission product 

' releases to the containment do not occur 
; instantaneously, and that the bulk of the 
· releases may not take place for about an 
' hour or more. Hence, the two-hour 
period commencing with the onset of 

. fission product release may not 
represent the highest dose that an 
individual could be exposed to over any 

i two-hour period. As a result, the 
; Commission proposed that various two­
hour periods be examined to assure that 
the dose to a hypothetical individual at 

· the exclusion area boundary would not 
be in excess of 25 rem TEDE over any 
two-hour period after the onset of 
fission product release. 

A number of comments received in 
regard to this proposed criterion stated 
that so-called "sliding" two-hour 

window for dose evaluation at the 
exclusion area boundary was confusing, 
illogical, and inappropriate. Several 
commenters felt it was difficult to 

· ascertain which two hour period 
; represented the maximum. Others 
; expressed the view that the significance 

of such a calculation was not clearly 
stated nor understood. For example, one 

; comment expressed the view that a dose 
· evaluated for a "sliding" two-hour 
. period was logically inconsistent since 
: it implied either that an individual was 
i not at the exclusion area boundary prior 
'. to the accident, and approached close to 
· the plant after initiation of the accident, 

contrary to what might be expected, or 
that the individual was, in fact, located 
at the exclusion area boundary all along, 
in which case the dose contribution 
received prior to the "maximum" two­
hour value was being ignored. 

Although the Commission recognizes 
that evaluation of the dose to a 
hypothetical individual over any two­
hour period may not be entirely 
consistent with the actions of an actual 
individual in an accident, the intent is 

• to assure that the short-term dose to an 
i. individual will not be in excess of the 
. acceptable value, even where there is 
. some variability in the time that an 
· individual might be located at the 

exclusion area boundary. In addition, 
the dose calculation should not be taken 

· too literally with regard to the actions of 
. a real individual, but rather is intended 

primarily as a means to evaluate the 
effectiveness of the plant design and site 

· characteristics in mitigating postulated 
accidents. 

For these reasons, the Commission is 
retaining the requirement, in the final 
rule, that the dose to an individual 
located at the nearest exclusion area 
boundary over any two-hour period 
after the appearance of fission products 
in containment, should not be in excess 
of 25 rem total effective dose equivalent 
(TEDEJ. 

(BJ Site Dispersion Factors. Site 
dispersion factors have been utilized to 
provide an assessment of dose to an 
individual as a result of a postulated 
accident. Since the Commission is 
requiring that a verification be made 
that the exclusion area distance is 
adequate to assure that the guideline 
dose to a hypothetical individual will 
not be exceeded under postulated 
accident conditions, as well as to assure 
that radiological limits are met under 
normal operating conditions, the 
Commission is requiring that the 
atmospheric dispersion characteristics 
of the site be evaluated, and that site 
dispersion factors based upon this 
evaluation be determined and used in 
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assessing radiological consequences of 
normal operations as well as accidents. 

(CJ Low Population Zone. The present 
regulation requires that a low 
population zone (LPZJ be defined 
immediately beyond the exclusion area. 
Residents are permitted in this area, but 
the number and density must be such 
that there is a reasonable probability 
that appropriate protective measures 
could be taken in their behalf in the 
event of a serious accident. In addition, 
the nearest densely populated center 
containing more than about 25,000 
residents must be located no closer than 
one and one-third times the outer 
boundary of the LPZ. Finally, the dose 
to a hypothetical individual located at 
the outer boundary of the LPZ over the 
entire course of the accident must not be 
in excess of the dose values given in the 
regulation. 

While the Commission considers that 
the siting functions intended for the 
LPZ, namely, a low density of residents 
and the feasibility of taking protective 
actions, have been accomplished by 
other regulations or can be 
accomplished by other guidance, the 
Commission continues to believe that a 
requirement that limits the radiological 
consequences over the course of the 
accident provides a useful evaluation of 
the plant's long-term capability to 
mitigate postulated accidents. For this 
reason, the Commission is retaining the 
requirement that the dose consequences 
be evaluated at the outer boundary of 
the LPZ over the course of the 
postulated accident and that these not 
be in excess of 25 rem TEDE. 

(D) Physical Characteristics of the 
Site. It has been required that physical 
characteristics of the site, such as the 
geology, seismology, hydrology, 
meteorology characteristics be 
considered in the design and 
construction of any plant proposed to be 
located there. The final rule requires 
that these characteristics be evaluated 
and that site parameters, such as design 
basis flood conditions or tornado wind 
loadings be established for use in 
evaluating any plant to be located on 
that site in order to ensure that the 
occurrence of such physical phenomena 
would pose no undue hazard. 

(El Nearby Transportation Routes, 
Industrial and Military Facilities. As for 
natural phenomena, it has been a long­
standing NRC staff practice to review 
man-related activities in the site vicinity 
to provide assurance that potential 
hazards associated with such facilities 
or transportation routes will pose no 
undue risk to any plant proposed to be 
located at the site. The final rule 
codifies this practice. 
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(F) Adequacy of Security Plans. The 
rule requires that the characteristics of 
the site be such that adequate security 
plans and measures for the plant could 
be developed. The Commission 
envisions that this will entail a small 
secure area considerably smaller than 
that envisioned for the exclusion area. 

(G) Emergency Planning. The 
proposed rule stated that the site 
characteristics should be such that 
adequate plans to carry out protective 
measures for members of the public in 
the event of emergency could be 
developed. To avoid any 
misinterpretation that the Commission 
is adopting emergency planning 
standards that implicitly overrule or 
may be in conflict with previous 
Commission decisions (e.g., CLI-90-02), 
the language in the final rule has been 
modified to be consistent with that of 
section 52.17 of the Commission's 
regulations regarding early site permits. 

The Commission's decision in 
Seabrook on emergency planning, made 
in connection with an operating license 
review for a site previously approved, is 
being extended in considering site 
suitability for future reactor sites. The 
Commission, in its Seabrook decision, 
CLI-90-02, reiterated its earlier 
determination in the Shoreham 
decision, CLI-86-13, that the adequacy 
of an emergency plan is to be 
determined by the sixteen planning 
standards of 10 CFR 50.47(b), and that 
these standards do not require that an 
adequate plan achieve a preset 
minimum radiation dose saving or a 
minimum evacuation time for the plume 
exposure pathway emergency planning 
zone in the event of a serious accident. 
Rather, the Commission noted that 
emergency planning is required as a 
matter of prudence and for defense-in­
depth, and that the adequacy of an 
emergency plan was to be judged on the 
basis of its meeting the 16 planning 
standards given in 10 CFR 50.47(b). 
Hence, the characteristics of the site, 
which determine the evacuation time 
for the plume exposure pathway 
emergency planning zone, have not 
entered into the determination of the 
adequacy of an emergency plan. 
Emergency plans developed according 
to the above planning standards will 
result in reasonable assurance that 
adequate protective measures can be 
taken in the event of emergency. 

It is sufficient that an applicant 
identify any physical site characteristics 
that could represent a significant 
impediment to the development of 
emergency plans, primarily to assure 
that "A range of protective actions have 
been developed for the plume exposure 
pathway emergency planning zone for 

emergency workers and the public", as 
stated in the planning standards. 

Accordingly, appropriate sections of 
the rule (e.g.,§ 100.21(g)) have been 
modified to state that "physical 

. characteristics unique to the proposed 
, site that could pose a significant 

impediment to the development of 
emergency plans must be identified." 

· Except for the deletion of the phrase 
"such as egress limitations from the area 
surrounding the site", this language is 
identical to that in§ 52.17(b)(1). This 
phrase is being deleted from§ 100.21(g) 
(but§ 52.17(b)(l) remains unchanged), 
to eliminate any confusion that might 
arise regarding its scope. 

(HJ Siting Away From Densely 
Populated Centers. Population density 
considerations beyond the exclusion 
area have been required since issuance 
of Part 100 in 1962. The current rule 
requires a "low population zone" (LPZ) 
beyond the immediate exclusion area. 
The LPZ boundary must be of such a 
size that an individual located at its 
outer boundary must not receive a dose 

· in excess of the values given in Part 100 
over the course of the accident. While 
numerical values of population or 

, population density are not specified for 
this region, the regulation also requires 
that the nearest boundary of a densely 
populated center of about 25,000 or 
more persons be located no closer than 
one and one-third times the LPZ outer 
boundary. Part 100 has no population 
criteria other than the size of the LPZ 
and the proximity of the nearest 
population center, but notes that "where 
very large cities are involved, a greater 
distance may be necessary." 

Whereas the exclusion area size is 
based upon limitation of individual risk, 
population density requirements serve 
to set societal risk limitations and reflect 
consideration of accidents beyond the 
design basis, or severe accidents. Such 
accidents were clearly a consideration 
in the original issuance of Part 100, 
since the Statement of Considerations 

. (27 FR 3509; April 12, 1962)·noted that: 
·Further, since accidents of greater potential 

1 
hazard than those commonly postulated as 

. representing an upper limit are conceivable, 
: although highly improbable, it was 
! considered desirable to provide for 

protection against excessive exposure doses 
· to people in large centers, where effective 
. protective measures might not be feasible 
: * * * Hence, the population center distance 
• was added as a site requirement. 

Limitation of population density 
beyond the exclusion area has the 

· following benefits: 
(a) It facilitates emergency 

preparedness and planning; and 
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(b) It reduces potential doses to large 
numbers of people and reduces property 
damage in the event of severe accidents. 

Although the Commission's Safety 
Goal policy provides guidance on 
individual risk limitations, in the form 
of the Quantitative Health Objectives 
(QHO). it provides no guidance with 
regard to societal risk limitations and 
therefore cannot be used to ascertain 
whether a particular population density 
would meet the Safety Goal. 

However, results of severe accident 
risk studies, particularly those obtained 
from NUREG-1150, can provide useful 
insights for considering potential 
criteria for population density. Severe 
accidents having the highest 
consequences are those where core-melt 
together with early bypass of or 
containment failure occurs. Such an 
event would likely lead to a "large 
release" (without defining this 
precisely). Based upon NUREG-1150, 
the probability of a core-melt accident 
together with early containment failure 
or bypass for some current generation 
LWRs is estimated to be between 10-s 
and 10-6 per reactor year. For future 
plants, this value is expected to be less 
than 10--0 per reactor year. 

If a reactor was located nearer to a 
large city than current NRC practice 
permitted, the likelihood of exposing a 
large number of people to significant 
releases of radioactive material would 
be about the same as the probability of 
a core-melt and early containment 
failure, that is, less than 10--0 per reactor 
year for future reactor designs. It is 
worth noting that events having the very 
low likelihood of about 10--o per reactor 
year or lower have been regarded in past 
licensing actions to be "incredible", and 
as such, have not been required to be 
incorporated into the design basis of the 
plant. Hence, based solely upon 
accident likelihood, it might be argued 
that siting a reactor nearer to a large city 
than current NRC practice would pose 
no undue risk. 

If, however, a reactor were sited away 
from large cities, the likelihood of the 
city being affected would be reduced 
because of two factors. First, the 
likelihood that radioactive material 
would actually be carried towards the 
city is reduced because it is likely that 
the wind will blow in a direction away 
from the city. Second, the radiological 
dose consequences would also be 
reduced with distance because the 
radioactive material becomes 
increasingly diluted by the atmosphere 
and the inventory becomes depleted due 
to the natural processes of fallout and 
rainout before reaching the city. 
Analyses indicate that if a reactor were 
located at distances ranging from 10 to 
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about 20 miles away from a city, 
depending upon its size, the likelihood 
of exposure of large numbers of people 
within the city would be reduced by 
factors of ten to one hundred or more 
compared with locating a reactor very 
close to a city. 

In summary, next-generation reactors 
are expected to have risk characteristics 
sufficiently low that the safety of the 
public is reasonably assured by the 
reactor and plant design and operation 
itself, resulting in a very low likelihood 
of occurrence of a severe accident. Such 
a plant can satisfy the QHOs of the 
Safety Goal with a very small exclusion 
area distance (as low as 0.1 miles). The 
consequences of design basis accidents, 
analyzed using revised source terms and 
with a realistic evaluation of engineered 
safety features, are likely to be found 
acceptable at distances of 0.25 miles or 
less. With regard to population density 
beyond the exclusion area, siting a 
reactor closer to a densely populated 
city than is current NRC practice would 
pose a very low risk to the populace. 

Nevertheless, the Commission 
concludes that defense-in-depth 
considerations and the additional 
enhancement in safety to be gained by 
siting reactors away from densely 
populated centers should be 
maintained. 

The Commission is incorporating a 
two-tier approach with regard to 
population density and reactor sites. 
The rule requires that reactor sites be 
located away from very densely 
populated centers, and that areas of low 
population density are, generally, 
preferred. The Commission believes that 
a site not falling within these two 
categories, although not preferred, can 
be found acceptable under certain 
conditions. 

The Commission is not establishing 
specific numerical criteria for 
evaluation of population density in 
siting future reactor facilities because 
the acceptability of a specific site from 
the standpoint of population density 
must be considered in the overall 
context of safety and environmental 
considerations. The Commission's 
intent is to assure that a site that has 
significant safety, environmental or 
economic advantages is not rejected 
solely because it has a higher 
population density than other available 
sites. Population density is but one 
factor that must be balanced against the 
other advantages and disadvantages of a 
particular site in determining the site's 
acceptability. Thus, it must be 
recognized that sites with higher 
population density, so long as they are 
located away from very densely 
populated centers, can be approved by 

the Commission if they present 
advantages in terms of other 
considerations applicable to the 
evaluation of proposed sites. 

Petition Filed By Free Environment, Inc. 
et al. 

On April 28, 1977, Free Environment, 
Inc. et al., filed a petition for rulemaking 
(PRM-50-20) requesting, among other 
things, that "the central Iowa nuclear 
project and other reactors be sited at 
least 40 miles from major population 
centers." The petitioner also stated that 
"locating reactors in sparsely-populated 
areas * * * has been endorsed in non­
binding NRC guidelines for reactor 
siting." The petitioner did not specify 
what constituted a major population 
center. The only NRC guidelines 
concerning population density in regard 
to reactor siting are in Regulatory Guide 
4.7, issued in 1974, and revised in 1975, 
prior to the date of the petition. This 
guide states population density values 
of 500 persons per square mile out to a 
distance of 30 miles from the reactor, 
not 40 miles. 

Regulatory Guide 4.7 does provide 
effective separation from population 
centers of various sizes. Under this 
guide, a population center of about 
25,000 or more residents should be no 
closer than 4 miles (6.4 km) from a 
reactor because a density of 500 persons 
per square mile within this distance 
would yield a total population of about 
25,000 persons. Similarly, a city of 
100,000 or more residents should be no 
closer than about 10 miles (16 km); a 
city of 500,000 or more persons should 
be no closer than about 20 miles (32 
km), and a city of 1,000,000 or more 
persons should be no closer than about 
30 miles (50 km) from the reactor. 

The Commission has examined these 
guidelines with regard to the Safety 
Goal. The Safety Goal quantitative 
health objective in regard to latent 
cancer fatality states that, within a 
distance of ten miles (16 km) from the 
reactor, the risk to the population of 
latent cancer fatality from nuclear 
power plant operation, including 
accidents, should not exceed one-tenth 
of one percent of the likelihood of latent 
cancer fatalities from all other causes. In 
addition to the risks of latent cancer 
fatalities, the Commission has also 
investigated the likelihood and extent of 
land contamination arising from the 
release oflong-lived radioactive species, 
such as cesium-137, in the event of a 
severe reactor accident. 

The results of these analyses indicate 
that the latent cancer fatality 
quantitative health objective noted is 
met for current plant designs. From 
analysis done in support of this 
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proposed change in regulation, the 
likelihood of permanent relocation of 
people located more than about 20 miles 
(32 km) from the reactor as a result of 
land contamination from a severe 
accident is very low. A revision of 
Regulatory Guide 4. 7 which 
incorporated this finding that 
population density guidance beyond 20 
miles was not needed in the evaluation 
of potential reactor sites was issued for 
comment at the time of the proposed 
rule. No comments were received on 
this aspect of the guide. 

Therefore, the Commission concludes 
that the NRC staff guidance in 
Regulatory Guide 4.7 provide a means of 
locating reactors away from population 
centers, including "major" population 
centers, depending upon their size, that 
would limit societal consequences 
significantly, in the event of a severe 
accident. The Commission finds that 
granting of the petitioner's request to 
specify population criteria out to 40 
miles would not substantially reduce 
the risks to the public. As noted, the 
Commission also believes that a higher 
population density site could be found 
to be acceptable, compared to a lower 
population density site, provided there 
were safety, environmental, or economic 
advantages to the higher population site. 
Granting of the petitioner's request 
would neglect this possibility and 
would make population density the sole 
criterion of site acceptability. For these 
reasons, the Commission has decided 
notto adopt the proposal by Free 
Environment, Incorporated. 

The Commission also notes that 
future population growth around a 
nuclear power plant site, as in other 
areas of the region, is expected but 
cannot be predicted with great accuracy, 
particularly in the long-term. Population 
growth in the site vicinity will be 
periodically factored into the emergency 
plan for the site, but since higher 
population density sites are not 
unacceptable, per se, the Commission 
does not intend to consider license 
conditions or restrictions upon an 
operating reactor solely upon the basis 
that the population density around it 
may reach or exceed levels that were not 
expected at the time of site approval. 
Finally, the Commission wishes to 
emphasize that population 
considerations as well as other siting 
requirements apply only for the initial 
siting for new plants and will not be 
used in evaluating applications for the 
renewal of existing nuclear power plant 
licenses. 

Change to 10 CFR Part 50 
The change to 10 CFR Part 50 

relocates from 10 CFR Part 100 the dose 
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requirements for each applicant at 
specified distances. Because these 
requirements affect reactor design rather 
than siting, they are more appropriately 
located in 10 CFR Part 50. 

These requirements apply to future 
applicants for a construction permit, 
design certification, or an operating 
license. The Commission will consider 
after further experience in the review of 
certified designs whether more specific 
requirements need to be developed 
regarding revised accident source terms 
and severe accident insights. 

B. Seismic and Earthquake Engineering 
Criteria 

The following major changes to 
Appendix A, "Seismic and Geologic 
Siting Criteria for Nuclear Power 
Plants," to 10 CFR Part 100, are 
associated with the seismic and 
earthquake engineering criteria 
rulemaking. These changes reflect new 
information and research results, and 
incorporate the intentions of this 
regulatory action as defined in Section 
III of this rule. Much of the following 
discussion remains unchanged from that 
issued for public comment (59 FR 
52255) because there were no comments 
which necessitated a major change to 
the regulations and supporting 
documentation. 

1. Separate Siting From Design 
Criteria not associated with site 

suitability or establishment of the Safe 
Shutdown Earthquake Ground Motion 
(SSE) have been placed into 10 CFR Part 
50. This action is consistent with the 
location of other design requirements in 
10 CFR Part 50. Because the revised 
criteria presented in the regulation will 
not be applied to existing plants, the 
licensing basis for existing nuclear 
power plants must remain part of the 
regulations. The criteria on seismic and 
geologic siting would be designated as 
a new § 100.23 to Subpart B in 10 CFR 
Part 100. Criteria on earthquake 
engineering would be designated as a 
new Appendix S, "Earthquake 
Engineering Criteria for Nuclear Power 
Plants," to 10 CFR Part 50. 

2. Remove Detailed Guidance From the 
Regulation 

Appendix A to 10 CFR Part 100 
contains both requirements and 
guidance on how to satisfy the 
requirements. For example, Section IV, 
"Required Investigations," of Appendix 
A, states that investigations are required 
for vibratory ground motion, surface 
faulting, and seismically induced floods 
and water waves. Appendix A then 
provides detailed guidance on what 
constitutes an acceptable investigation. 

: A similar situation exists in Section V, 
: "Seismic and Geologic Design Bases," of 
! Appendix A. 

Geoscience assessments require 
; considerable latitude in judgment. This 

latitude in judgment is needed because 
of limitations in data and the state-of-

' the-art of geologic and seismic analyses 
• and because of the rapid evolution ! taking place in the geosciences in terms 
: of accumulating knowledge and in 
: modifying concepts. This need appears 
I to have been recognized when the 

existing regulation was developed. The 
' existing regulation states that it is based 

on limited geophysical and geological 
information and will be revised as 
necessary when more complete 

' information becomes available. 
However, having geoscience 

. , assessments detailed and cast in a 
regulation has created difficulty for 
applicants and the staff in terms of 
inhibiting the use of needed latitude in 
judgment. Also, it has inhibited 

, flexibility in applying basic principles 
j to new situations and the use of 
, evolving methods of analyses (for 
instance, probabilistic) in the licensing 
process. 

The final regulation is streamlined, 
· becoming a new section in Subpart B to 
· 10 CFR Part 100 rather than a new 
. appendix to Part 100. Also, the level of 

detail presented in the final regulation 
is reduced considerably. Thus, the final 

: regulation contains: (a) required 
- definitions, (b) a requirement to 
determine the geological, seismological, 
and engineering characteristics of the 
proposed site, and (c) requirements to 

· determine the Safe Shutdown 
Earthquake Ground Motion (SSE), to 

_ determine the potential for surface 
deformation, and to determine the 
design bases for seismically induced 
floods and water waves. The guidance 
documents describe how to carry out 
these required determinations. The key 
elements of the approach to determine 
the SSE are presented in the following 

- section. The elements are the guidance 
· that is described in Regulatory Guide 

1.165, "Identification and 
Characterization of Seismic Sources and 
Determination of Safe Shutdown 
Earthquake Ground Motions.'' 

3. Uncertainties and Probabilistic 
Methods 

The existing approach for determining 
a Safe Shutdown Earthquake Ground 
Motion (SSE) for a nuclear reactor site, 
embodied in Appendix A to 10 CFR Part 
100, relies on a "deterministic" 
approach. Using this deterministic 

; approach, an applicant develops a 
single set of earthquake sources, 
develops for each source a postulated 
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earthquake to be used as the source of 
ground motion that can affect the site, 
locates the postulated earthquake 
according to prescribed rules, and then 
calculates ground motions at the site. 

Although this approach has worked 
reasonably well for the past two 
decades, in the sense that SSEs for 
plants sited with this approach are 
judged to be suitably conservative, the 
approach has not explicitly recognized 
uncertainties in geosciences parameters. 
Because of uncertainties about 
earthquake phenomena (especially in 
the eastern United States), there have 
often been differences of opinion and 
differing interpretations among experts 
as to the largest earthquakes to be 
considered and ground-motion models 
to be used, thus often making the 
licensing process relatively unstable. 

Over the past decade, analysis 
methods for incorporating these 
different interpretations have been 
developed and used. These 
"probabilistic" methods have been 
designed to allow explicit incorporation 
of different models for zonation, 
earthquake size, ground motion, and 
other parameters. The advantage of 
using these probabilistic methods is 
their ability not only to incorporate 
different models and different data sets, 
but also to weight them using judgments 
as to the validity of the different models 
and data sets, and thereby providing an 
explicit expression for the uncertainty 
in the ground motion estimates and a 
means of assessing sensitivity to various 
input parameters. Another advantage of 
the probabilistic method is the target 
exceedance probability is set by 
examining the design bases of more 
recently licensed nuclear power plants. 

The final regulation explicitly 
recognizes that there are inherent 
uncertainties in establishing the seismic 
and geologic design parameters and 
allows for the option of using a 
probabilistic seismic hazard 
methodology capable of propagating 
uncertainties as a means to address 
these uncertainties. The rule further 
recognizes that the nature of uncertainty 
and the appropriate approach to account · 
for it depend greatly on the tectonic 
regime and parameters, such as, the 
knowledge of seismic sources, the 
existence of historical and recorded 
data, and the understanding of 
tectonics. Therefore, methods other than 
the probabilistic methods, such as 
sensitivity analyses, may be adequate 
for some sites to account for 
uncertainties. 

Methods acceptable to the NRC staff 
for implementing the regulation are 
described in Regulatory Guide 1.165, 
"Identification and Characterization of 
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Seismic Sources and Determination of consistency with previous licensing 
Safe Shutdown Earthquake Ground decisions and that the scientific bases 
Motion." The key elements of this for decisions are clearly understood. 
approach are: This review approach will also assess 
-Conduct site-specific and regional the fairly complex regional probabilistic 

geoscience investigations, : modeling, which incorporates multiple 
-Target exceedance probability is set hypotheses and a multitude of 

by examining the design bases of parameters. Furthermore, the NRC 
more recently licensed nuclear power · staffs Safety Evaluation Report should 
plants, provide a clear basis for the staffs 

-Conduct probabilistic seismic hazard decisions and facilitate communication 
analysis and determine ground with nonexperts. 
motion level corresponding to the 4. Safe Shutdown Earthquake 
target exceedance probability 

-Determine if information from the The existing regulation (10 CFR Part 
regional and site geoscience 100, Appendix A, Section V(a)(l)(iv)) 

states "The maximum vibratory 
investigations change probabilistic accelerations of the Safe Shutdown 
results, 

f Earthquake at each of the various 
-Determine site-speci ic spectral shape foundation locations of the nuclear 

and scale this shape to the ground 
motion level determined above, power plant structures at a given site 

shall be determined * * *" The -NRC staffrev1·ew using all ava1'lable location of the seismic input motion 
data including insights and control point as stated in the existing 
information from previous licensing regulation has led to confrontations 
experience, and with many applicants that believe this 

-Update the data base and reassess stipulation is inconsistent with good 
probabilistic methods at least every engineering fundamentals. 
ten years. The final regulation moves the 

Thus, the approach requires thorough location of the seismic input motion 
regional and site-specific geoscience . control point from the foundation-level 
investigations. Results of the regional to the free-field at the free ground 
and site-specific investigations must be surface. The 1975 version of the 
considered in applications of the Standard Review Plan placed the 
probabilistic method. The current control motion in the free-field. The 
probabilistic methods, the NRC final regulation is also consistent with 
sponsored study conducted by the resolution of Unresolved Safety 
Lawrence Livermore National Issue (USI) A-40, "Seismic Design 
Laboratory (LLNL) or the Electric Power Criteria" (August 1989), that resulted in 
Research Institute (EPRI) seismic hazard the revision of Standard Review Plan 
study, are regional studies without Sections 2.5.2, 3.7.1, 3.7.2, and 3.7.3. 
detailed information on any specific The final regulation also requires that 
location. The regional and site-specific the horizontal compo~ent of the Safe 
investigations provide detailed Shutdown Earthquake Ground Motion 
information to update the database of · in the free-field at the foundation level 
the hazard methodology as necessary. of the structures must be an appropriate 

It is also necessary to incorporate response spectrum considering the site 
local site geological factors such as geotechnical properties, with a peak 
structural geology, stratigraphy, and ground acceleration of at least O.lg. 
topography and to account for site-
specific geotechnical properties in 5. Value of the Operating Basis 
establishing the design basis ground Earthquake Ground Motion (QBE) and 
motion. In order to incorporate local site Required DBE Analyses 
factors and advances in ground motion The existing regulation (10 CFR Part 
attenuation models, ground motion 100, Appendix A, Section V(a)(2)) states 
characteristics are determined using the . , that the maximum vibratory ground 
procedures outlined in Standard Review motion of the OBE is at least one half 
Plan Section 2.5.2, "Vibratory Ground the maximum vibratory ground motion 
Motion," Revision 3. , of the Safe Shutdown Earthquake 

The NRC staffs review approach to ground motion. Also, the existing 
evaluate ground motion estimates is · regulation (10 CFR Part 100, Appendix 
described in SRP Section 2.5.2, Revision A, Section VI(a)(2)) states that the 

· 3. This review takes into account the engineering method used to insure that 
information base developed in licensing structures, systems, and components are 
more than 100 plants. Although the capable of withstanding the effects of 
basic premise in establishing the target the OBE shall involve the use of either 
exceedance probability is that the a suitable dynamic analysis or a suitable 
current design levels are adequate, a qualification test. In some cases, for 
staff review further assures that there is instance piping, these multi-facets of the 
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DBE in the existing regulation made it 
possible for the DBE to have more 
design significance than the SSE. A 
decoupling of the DBE and SSE has 
been suggested in several documents. 
For instance, the NRC staff, SECY-79-
300, suggested that a compromise is 
required between design for a broad 
spectrum of unlikely events and 
optimum design for normal operation. 
Design for a single limiting event (the 
SSE) and inspection and evaluation for 
earthquakes in excess of some specified 
limit (the QBE), when and if they occur, 
may be the most sound regulatory 
approach. NUREG-1061, "Report of the 
U.S. Nuclear Regulatory Commission 
Piping Review Committee," Vol.5, April 
1985, (Table 10.1) ranked a decoupling 
of the DBE and SSE as third out of six 
high priority changes. In SECY-90-016, 
"Evolutionary Light Water Reactor 
(LWR) Certification Issues and Their 
Relationship to Current Regulatory 
Requirements," the NRC staff states that 
it agrees that the QBE should not control 
the design of safety systems. 
Furthermore, the final safety evaluation 
reports related to the certification of the 
System 80+ and the Advanced Boiling 
Water Reactor design (NUREG-1462 and 
NUREG-1503, respectively) have 
already adopted the single earthquake 
design philosophy. 

Activities equivalent to QBE-SSE 
decoupling are also being done in 
foreign countries. For instance, in 
Germany their new design standard 
requires only one desfgn basis 
earthquake (equivalent to the SSE). 
They require an inspection-level 
earthquake (for shutdown) of 0.4 SSE. 
This level was set so that the vibratory 
ground motion should not induce 
stresses exceeding the allowable stress 
limits originally required for the DBE 
design. 

The final regulation allows the value 
of the DBE to be set at (i) one-third or 
less of the SSE, where QBE 
requirements are satisfied without an 
explicit response or design analyses 
being performed, or (ii) a value greater 
than one-third of the SSE, where 
analysis and design are required. There 
are two issues the applicant should 
consider in selecting the value of the 
DBE: first, plant shutdown is required if 
vibratory ground motion exceeding that 
of the DBE occurs (discussed below in 
Item 6, Required Plant Shutdown), and 
second, the amount of analyses 
associated with the DBE. An applicant 
may determine that at one-third of the 
SSE level, the probability of exceeding 
the QBE vibratory ground motion is too 
high, and the cost associated with plant 
shutdown for inspections and testing of 
equipment and structures prior to 



PART 100 • STATEMENTS OF CONSIDERATION 

restarting the plant is unacceptable. 
Therefore, the applicant may voluntarily 

, select an DBE value at some higher 
i fraction of the SSE to avoid plant 
' shutdowns. However, if an applicant 

selects an DBE value at a fraction of the 
SSE higher than one-third, a suitable 
analysis shall be performed to 
demonstrate that the requirements 
associated with the QBE are satisfied. 
The design shall take into account soil­
structure interaction effects and the 
expected duration of the vibratory 
ground motion. The requirement 
associated with the QBE is that all 
structures, systems, and components of 
the nuclear power plant necessary for 
continued operation without undue risk 
to the health and safety of the public 
shall remain functional and within 
applicable stress, strain and deformation 
limits when subjected to the effects of 
the DBE in combination with normal 
operating loads. 

As stated, it is determined that if an 
DBE of one-third or less of the SSE is 
used, the requirements of the QBE can 
be satisfied without the applicant 
performing any explicit response 
analyses. In this case, the QBE serves 
the function of an inspection and 

, shutdown earthquake. Some minimal 
design checks and the applicability of 
this position to seismic base isolation of 
buildings are discussed below. There is 
high confidence that, at this ground­
motion level with other postulated 
concurrent loads, most critical 
structures, systems, and components 

· will not exceed currently used design 
limits. This is ensured, in part, because 
PRA insights will be used to support a 
margins-type assessment of seismic 
events. A PRA-based seismic margins 
analysis will consider sequence-level 
High Confidence, Low Probability of 
Failures (HCLPFs) and fragilities for all 
sequences leading to core damage or 
containment failures up to 
approximately one and two-thirds the 
ground motion acceleration of the 
design basis SSE (Reference: Item II.N, 
Site-Specific Probabilistic Risk 
Assessment and Analysis of External 
Events, memorandum from Samuel J. 
Chilk to James M. Taylor, Subject: 
SECY-93-087-Policy, Technical, and 
Licensing Issues Pertaining to 
Evolutionary and Advance Light-Water 
Reactor (ALWR) Designs, dated July 21, 
1993). 

There are situations associated with 
current analyses where only the DBE is 
associated with the design 
requirements, for example, the ultimate 
heat sink (see Regulatory Guide 1.27, 
"Ultimate Heat Sink for Nuclear Power 
Plants"). In these situations, a value 
expressed as a fraction of the SSE 

response would be used in the analyses. 
Section VII of this final rule identifies 
existing guides that would be revised 
technically to maintain the existing 
design philosophy. 

In SECY-93-087, "Policy, Technical, 
and Licensing Issues Pertaining to 
Evolutionary and Advance Light-Water 
Reactor (ALWR) Designs," the NRC staff 
requested Commission approval on 42 
technical and policy issues pertaining to 
either evolutionary LWRs, passive 
LWRs, or both. The issue pertaining to 
the elimination of the DBE is designated 
I.M. The NRC staff identified actions 
necessary for the design of structures, 
systems, and components when the DBE 
design requirement is eliminated. The 
NRC staff clarified that guidelines 
should be maintained to ensure the 
functionality of components, 
equipment, and their supports. In 
addition, the NRC staff clarified how 
certain design requirements are to be 

. considered for buildings and structures 
that are currently designed for the DBE, 
but not the SSE. Also, the NRC staff has 

· evaluated the effect on safety of 
eliminating the OBE from the design 
load combinations for selected 
structures, systems, and components 
and has developed proposed criteria for 
an analysis using only the SSE. 
Commission approval is documented in 
the Chilk to Taylor memorandum dated 
July 21, 1993, cited above. 

More than one earthquake response 
analysis for a seismic base isolated 
nuclear power plant design may be 
necessary to ensure adequate 
performance at all earthquake levels. 
Decisions pertaining to the response 
analyses associated with base isolated 
facilities will be handled on a case by 
case basis. 

6. Required Plant Shutdown 
The current regulation (Section 

V(a)(2)) states that if vibratory ground 
motion exceeding that of the DBE 
occurs, shutdown of the nuclear power 
plant will be required. The 
supplementary information to the final 
regulation (published November 13, 
1973; 38 FR 31279, Item 6e) includes 
the following statement: "A footnote has 
been added to § 50.36(c)(2) of 10 CFR 
Part 50 to assure that each power plant 
is aware of the limiting condition of 
operation which is imposed under 
Section V[2) of Appendix A to 10 CFR 
Part 100. This limitation requires that if 
vibratory ground motion exceeding that 
of the QBE occurs, shutdown of the 
nuclear power plant will be required. 
Prior to resuming operations, the 
licensee will be required to demonstrate 
to the Commission that no functional 
damage has occurred to those features 
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necessary for continued operation 
without undue risk to the health and 
safety of the public." At that time, it was 
the intention of the Commission to treat 
the OBE as a limiting condition of 
operation. From the statement in the 
Supplementary Information, the 
Commission directed applicants to 
specifically review 10 CFR Part 100 to 
be aware of this intention in complying 
with the requirements of 10 CFR 50.36. 
Thus, the requirement to shut down if 
an QBE occurs was expected to be 
implemented by being included among 
the technical specifications submitted 
by applicants after the adoption of 
Appendix A. In fact, applicants did not 
include QBE shutdown requirements in 
their technical specifications. 

The final regulation treats plant 
shutdown associated with vibratory 
ground motion exceeding the OBE or 
significant plant damage as a condition 
in every operating license. A new 
§ 50.54(£0 is added to the regulations to 
require a process leading to plant 
shutdown for licensees of nuclear power 
plants that comply with the earthquake 
engineering criteria in Paragraph 
IV(a)(3) of Appendix S, "Earthquake 
Engineering Criteria for Nuclear Power 
Plants," to 10 CFR Part 50. Immediate 
shutdown could be required until it is 
determined that structures, systems, and 
components needed for safe shutdown 
are still functional. 

Regulatory Guide 1.166, "Pre­
Earthquake Planning and Immediate 
Nuclear Power Plant Operator Post­
Earthquake Actions," provides guidance 
acceptable to the NRC staff for 
determining whether or not vibratory 
ground motion exceeding the DBE 
ground motion or significant plant 
damage had occurred and the timing of 
nuclear power plant shutdown. The 
guidance is based on criteria developed 
by the Electric Power Research Institute 
(EPRI). The decision to shut down the 
plant should be made by the licensee 
within eight hours after the earthquake. 
The data from the seismic 
instrumentation, coupled with 
information obtained from a plant walk 
down, are used to make the 
determination of when the plant should 
be shut down, if it has not already been 
shut down by operational perturbations 
resulting from the seismic event. The 
guidance in Regulatory Guide 1.166 is 
based on two assumptions, first, that the 
nuclear power plant has operable 
seismic instrumentation, including the 
equipment and software required to 
process the data within four hours after 
an earthquake, and second, that the 
operator walk down inspections can be 
performed in approximately four to 
eight hours depending on the number of 
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, personnel conducting the inspection. 
The regulation also includes a provision 
that requires the licensee to consult 

: with the Commission and to propose a 
: plan for the timely, safe shutdown of the 
' nuclear power plant if systems, 

structures, or components necessary for 
a safe shutdown or to maintain a safe 
shutdown are not available. 

Regulatory Guide 1.167, "Restart of a 
Nuclear Power Plant Shut Down by a 
Seismic Event," provides guidelines 
that are acceptable to the NRC staff for 
performing inspections and tests of · 
nuclear power plant equipment and 
structures prior to plant restart. This 
guidance is also based on EPRI reports. 
Prior to resuming operations, the 
licensee must demonstrate to the 
Commission that no functional damage 
has occurred to those features necessary 
for continued operation without undue 
risk to the health and safety of the 
public. The results of post-shutdown 
inspections, operability checks, and 
surveillance tests must be documented 
in written reports and submitted to the 
Director, Office of Nuclear Reactor 
Regulation. The licensee shall not 
resume operation until authorized to do 
so by the Director, Office of Nuclear 
Reactor Regulation. 

7. Clarify Interpretations 
Section 100.23 resolves questions of 

interpretation. As an example, 
definitions and required investigations 
stated in the final regulation do not 
contain the phrases in Appendix A to 
Part 100 that were more applicable to 
only the western part of the United 
States. 

The institutional definition for 
"safety-related structures, systems, and 
components" is drawn from Appendix 
A to Part 100 under III(c) and VI(a). 
With the relocation of the earthquake 
engineering criteria to Appendix S to 
Part 50 and the relocation and 
modification to dose guidelines in 
§ 50.34(a)(1), the definition of safety­
related structures, systems, and 
components is included in Part 50 
definitions with references to both the 
Part 100 and Part 50 dose guidelines. 

VI. Related Regulatory Guides and 
Standard Review Plan Sections 

The NRC is developing the following 
regulatory guides and standard review 
plan sections to provide prospective 
licensees with the necessary guidance 
for implementing the final regulation. 
The notice of availability for these 
materials will be published in a later 
issue of the Federal Register. 

1. Regulatory Guide 1.165, 
"Identification and Characterization of 
Seismic Sources and Determination of 

; Shutdown Earthquake Ground 
Motions." The guide provides general 

; guidance and recommendations, 
: describes acceptable procedures and 
. provides a list ofreferences that present 
! acceptable methodologies to identify 
. and characterize capable tectonic 
' sources and seismogenic sources. 
; Section V.B.3 of this rule describes the 

key elements. 
: 2. Regulatory Guide 1.12, Revision 2, 

"Nuclear Power Plant Instrumentation 
, for Earthquakes." The guide describes 
, seismic instrumentation type and 
, location, operability, characteristics, 
: installation, actuation, and maintenance 
1 that are acceptable to the NRC staff. 
· 3. Regulatory Guide 1.166, "Pre-
, Earthquake Planning and Immediate 

Nuclear Power Plant Operator Post­
I Earthquake Actions." The guide 
, provides guidelines that are acceptable 
, to the NRC staff for a timely evaluation 

of the recorded seismic instrumentation 
, data and to determine whether or not 

plant shutdown is required. 
' 4. Regulatory Guide 1.167, "Restart of 
, a Nuclear Power Plant Shut Down by a 

Seismic Event." The guide provides 
guidelines that are acceptable to the 
NRC staff for performing inspections 
and tests of nuclear power plant 
equipment and structures prior to restart 
of a plant that has been shut down 
because of a seismic event. 

5. Standard Review Plan Section 
2.5.1, Revision 3, "Basic Geologic and 
Seismic Information." This SRP Section 
describes procedures to assess the 
adequacy of the geologic and seismic 
information cited in support of the 
applicant's conclusions concerning the 
suitability of the plant site. 

6. Standard Review Plan Section 
2.5.2, Revision 3 "Vibratory Ground 
Motion." This SRP Section describes 

: procedures to assess the ground motion 
· potential of seismic sources at the site 

and to assess the adequacy of the SSE. 
7. Standard Review Plan Section 

2.5.3, Revision 3, "Surface Faulting." 
This SRP Section describes procedures 
to assess the adequacy of the applicant's 

· submittal related to the existence of a 
potential for surface faulting affecting 
the site. 

8. Regulatory Guide 4.7, Revision 2, 
"General Site Suitability Criteria for 
Nuclear Power Plants." This guide 
discusses the major site characteristics 
related to public health and safety and 
environmental issues that the NRC staff 
considers in determining the suitability 
of sites. 

VII. Future Regulatory Action 
Several existing regulatory guides will 

be revised to incorporate editorial 
changes or maintain the existing design 
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or analysis philosophy. These guides 
will be issued as final guides without 
public comment subsequent to the 
publication of the final regulations. 

The following regulatory guides will 
be revised to incorporate editorial 
changes, for example to reference new 
sections to Part 100 or Appendix S to 
Part 50. No technical changes will be 
made in these regulatory guides. 

1. 1.57, "Design Limits and Loading 
Combinations for Metal Primary Reactor 
Containment System Components." 

2. 1.59, "Design Basis Floods for 
Nuclear Power Plants." 

3. 1.60, "Design Response Spectra for 
Seismic Design of Nuclear Power 
Plants." 

4. 1.83, "Inservice Inspection of 
Pressurized Water Reactor Steam 
Generator Tubes.'' 

5. 1.92, "Combining Modal Responses 
and Spatial Components in Seismic 
Response Analysis." 

6. 1.102, "Flood Protection for 
Nuclear Power Plants." 

7.1.121, "Bases for Plugging 
Degraded PWR Steam Generator Tubes." 

8. 1.122, "Development of Floor 
Design Response Spectra for Seismic 
Design of Floor-Supported Equipment 
or Components." 

The following regulatory guides will 
be revised to update the design or 
analysis philosophy, for example, to 
change QBE to a fraction of the SSE: 

1. 1.3, "Assumptions Used for 
Evaluating the Potential Radiological 
Consequences of a Loss of Coolant 
Accident for Boiling Water Reactors." 

2. 1.4, "Assumptions Used for 
Evaluating the Potential Radiological 
Consequences of a Loss of Coolant 
Accident for Pressurized Water 
Reactors." 

3. 1.27, "Ultimate Heat Sink for 
Nuclear Power Plants." 

4. 1.100, "Seismic Qualification of 
Electric and Mechanical Equipment for 
Nuclear Power Plants." 

5. 1.124, "Service Limits and Loading 
Combinations for Class 1 Linear-Type 
Component Supports." 

6. 1.130, "Service Limits and Loading 
Combinations for Class 1 Plate-and­
Shell-Type Component Supports." 

7. 1.132, "Site Investigations for 
Foundations of Nuclear Power Plants." 

8. 1.138, "Laboratory Investigations of 
Soils for Engineering Analysis and 
Design of Nuclear Power Plants." 

9. 1.142, "Safety-Related Concrete 
Structures for Nuclear Power Plants 
(Other than Reactor Vessels and 
Containments)." 

10. 1.143, "Design Guidance for 
Radioactive Waste Management 
Systems, Structures, and Components 
Installed in Light-Water-Cooled Nuclear 
Power Plants." 
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Minor and conforming changes to 
other Regulatory Guides and standard 
review plan sections as a result of 
changes in the nonseismic criteria are 
also planned. If substantive changes are 
made during the revisions, the 
applicable guides will be issued for 
public comment as draft guides. 

VIII. Referenced Documents 

An interested person may examine or 
obtain copies of the documents 
referenced in this rule as set out below. 

Copies of NUREG-0625, NUREG--
1061, NUREG--1150, NUREG--1451, 
NUREG--1462, NUREG--1503, and 
NUREG/CR-2239 may be purchased 
from the Superintendent of Documents, 
U.S. Government Printing Office, Mail 
Stop SSOP, Washington, DC 20402-
9328. Copies also are available from the 
National Technical Information Service, 
5285 Port Royal Road, Springfield, VA 
22161. A copy also is available for 
inspection and copying for a fee in the 
NRC Public Document Room, 2120 L 
Street, NW. (Lower Level), Washington, 
DC. 

Copies of issued regulatory guides 
· may be purchased from the Government 

Printing Office (GPO) at the current GPO 
price. Information on current GPO 
prices may be obtained by contacting 
the Superintendent of Documents, U.S. 
Government Printing Office, P.O. Box 
37082, Washington, DC 20402-9328. 
Issued guides also may be purchased 
from the National Technical Information 
Service on a standing order basis. 
Details on this service may be obtained 
by writing NTIS, 5826 Port Royal Road, 
Springfield, VA 22161. 

SECY 79-300, SECY 90-016, SECY 
93-087, and WASH-1400 are available 
for inspection and copying for a fee at 
the NRC Public Document Room, 2120 
L Street, NW. (Lower Level), 
Washington, DC. 

IX. Summary of Comments on the 
Proposed Regulations 

A. Reactor Siting Criteria (Nonseismic) 

Eight organizations or individuals 
commented on the nonseismic aspects 
of the second proposed revision. The 
first proposed revision issued for 
comment in October 20, 1992, (57 FR 
47802) elicited strong comments in 
regard to proposed numerical values of 
population density and a minimum 
distance to the exclusion area boundary 
(EAB) in the rule. The second proposed 
revision (October 17, 1994; 59 FR 
52255) would delete these from the rule 
by providing guidance on population 
density in a Regulatory Guide and 
determining the distance to the EAB and 
LPZ by use of source term and dose 

calculations. The rule would contain 
basic site criteria, without any 
numerical values. 

Several commentors representing the 
nuclear industry and international 
nuclear organizations stated that the 
second proposed revision was a 
significant improvement over the first 
proposed revision, while the only 
public interest group commented that 
the NRC had retreated from decoupling 
siting and design in response to the 
comments of foreign entities. 

Most comments on the second 
proposed revision centered on the use of 
total effective dose equivalent (TEDE), 
the proposed single numerical dose 
acceptance criterion of 25 rem TEDE, 
the evaluation of the maximum dose in 
any two-hour period, and the question 
of whether an organ capping dose 
should be adopted. 

Virtually all commenters supported 
the concept ofTEDE and its use. 
However, there were differing views on 
the proposed numerical dose of 25 rem 
and the proposed use of the maximum 
two-hour period to evaluate the dose. 
Virtually all industry commenters felt 
that the proposed numerical value of 25 
rem TEDE was too low and that it 
represented a "ratchet" since the use of 
the current dose criteria plus organ 
weighting factors would suggest a value 
of 34 rem TEDE. In addition, all 
industry commenters believed the 
"sliding" two-hour window for dose 
evaluation to be confusing, illogical and 
inappropriate. They favored a rule that 
was based upon a two hour period after 
the onset of fission product release, 
similar in concept to the existing rule. 
All industry commenters opposed the 
use of an organ capping dose. The only 
public interest group that commented 
did not object to the use of TEDE, 
favored the proposed dose value of 25 
rem, and supported an organ capping 
dose. 

B. Seismic and Earthquake Engineering 
Criteria 

Seven letters were received 
addressing either the regulations or both 
the regulations and the draft guidance 
documents identified in Section VI 
(except DG--4003). An additional five 
letters were received addressing only 
the guidance documents, for a total of 
twelve comment letters. A document, 
"Resolution of Public Comments on the 
Proposed Seismic and Earthquake 
Engineering Criteria for Nuclear Power 
Plants," is available explaining the 
NRC's disposition of the comments 
received on the regulations. A copy of 
this document has been placed in the 
NRC Public Document Room, 2120 L 
Street NW. (Lower Level), Washington, 
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DC. Single copies are available from Dr. 
Andrew J. Murphy, Office of Nuclear 
Regulatory Research, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555-0001, telephone (301) 415-
6010. A second document, "Resolution 
of Public Comments on Draft Regulatory 
Guides and Standard Review Plan 
Sections Pertaining to the Proposed 
Seismic and Earthquake Engineering 
Criteria for Nuclear Power Plants," will 
explain the NRC's disposition of the 
comments received on the guidance 
documents. The Federal Register notice 
announcing the avaliability of the 
guidance documents will also discuss 
how to obtain copies of the comment 
resolution document. 

A summary of the major comments on 
the proposed regulations follows: 

Section III, Genesis (Application) 

Comment: The Department of Energy 
(Office of Civilian Radioactive Waste 
Management), requests an explicit 
statement on whether or not§ 100.23 
applies to the Mined Geologic Disposal 
System (MGDS) and a Monitored 
Retrievable Storage (MRS) facility. The 
NRC has noted in NUREG--1451, "Staff 
Technical Position on Investigations to 
Identify Fault Displacement Hazards 
and Seismic Hazards at a Geologic 
Respository," that Appendix A to 10 
CFR Part 100 does not apply to a 
geologic repository. NUREG--1451 also 
notes that the contemplated revisions to 
Part 100 would also not be applicable to 
a geologic repository. Section 72.102(b) 
requires that, for an MRS located west 
of the Rocky Mountain front or in areas 
of known potential seismic activity in 
the east, the seismicity be evaluated by 
the techniques of Appendix A to 10 CFR 
Part 100. 

Response: Although Appendix A to 
10 CFR Part 100 is titled "Seismic and 
Geologic Siting Criteria for Nuclear 
Power Plants," it is also referenced in 
two other parts of the regulation. They 
are (1) Part 40, "Domestic Licensing of 
Source Material," Appendix A,."Criteria 
Relating to the Operation of Uranium 
Mills and the Disposition of Tailings or 
Waste Produced by the Extraction or 
Concentration of Source Material from 
Ores Processed Primarily for Their 
Source Material Content," Section I, 
Criterion 4(e), and (2) Part 72, 
"Licensing Requirements for the 
Independent Storage of Spent Nuclear 
Fuel and High-Level Radioactive 
Waste," Paragraphs (a)(2), (b) and (f)(l) 
of§ 72.102. 

The referenced applicability of 
§ 100.23 to other than power reactors, if 
considered appropriate by the NRC, 
would be a separate rulemaking. That 
rulemaking would clearly state the 
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: applicability of§ 100.23 to an MRS or 
' other facility. In addition, NUREG-1451 
, will remain the NRC staff technical 

position on seismic siting issues 
pertaining to an MGDS until it is 
superseded through a rulemaking, 
revision ofNUREG-1451, or other 
appropriate mechanism. 

Section V(B)(5), "Value of the Operating 
Basis Earthquake Ground Motion (QBE) 
and Required QBE Analysis." 

Comment: One commenter, ABB 
Combustion Engineering Nuclear 
Systems, specifically stated that they 
agree with the NRC's proposal to not 
require explicit design analysis of the 
DBE if its peak acceleration is less than 
one-third of the Safe Shutdown 
Earthquake Ground Motion (SSE). The 
only negative comments, from G.C. 
Slagis Associates, stated that the 
proposed rule in the area of required 
DBE analysis is not sound, not 
technically justified, and not 
appropriate for the design of pressure­
retaining components. The following are 
specific comments (limited to the design 
of pressure-retaining components to the 
ASME Boiler and Pressure Vessel 
Section III rules) that pertain to the 
supplemental information to the 
proposed regulations, item V(B)(5), 
"Value of the Operating Basis 
Earthquake Ground Motion (DBE) and 
Required QBE Analysis." 

(1) Comment: Disagrees with the 
statement in SECY-79-300 that design 
for a single limiting event and 
inspection and evaluation for 
earthquakes in excess of some specified 
limit may be the most sound regulatory 
approach. It is not feasible to inspect for 

· cyclic damage to all the pressure­
retaining components. Visually 
inspecting for permanent deformation, 
or leakage, or failed component 
supports is certainly not adequate to 
determine cyclic damage. 

Response: The NRC agrees. 
Postearthquake inspection and 
evaluation guidance is described in 
Regulatory Guide 1.167 (Draft was DG-
1035), "Restart of a Nuclear Power Plant 
Shut Down by an Seismic Event." The 
guidance is not limited to visual 
inspections; it includes inspections, 
tests, and analyses including fatigue 
analysis. 

(2) Comment: Disagrees with the NRC 
statement in SECY-090-016 that the 
DBE should not control design. There is 
a problem with the present 
requirements. Requiring design for five 
DBE events at one-half SSE is 
unrealistic for most (all?) sites and 
requires an excessive and unnecessary 
number of seismic supports. The 
solution is to properly define the DBE 

magnitude and the number of events 
expected during the life of the plant and 
to require design for that loading. DBE 
may or may not control the design. But 
you cannot assume, before you have the 
seismicity defined and before you have 
a component design, that DBE will not 
govern the design. 

Response: The NRC has concluded 
that design requirements based on an 
estimated DBE magnitude at the plant 
site and the number of events expected 
during the plant life will lead to low 
design values that will not control the 
design, thus resulting in unnecessary 
analyses. 

(3) Comment: It is not technically 
justified to assume that Section III 
components will remain within 
applicable stress limits (Level B limits) 
at one-third the SSE. The Section III 
acceptance criteria for Level D (for an 
SSE) is completely different than that 
for Level B (for an DBE). The Level D 
criteria is based on surviving the 
extremely-low probability SSE load. 
Gross structural deformations are 
possible, and it is expected that the 
component will have to be replaced. 
Cyclic effects are not considered. The 
cyclic effects of the repeated 
earthquakes have to be considered in 
the design of the component to ensure 
pressure boundary integrity throughout 
the life of the component, especially if 
the SSE can occur after the lower level 
earthquakes. 

Response: In SECY-93-087, Issue I.M, 
"Elimination of Operating-Basis 
Earthquake," the NRC recognizes that a 
designer of pi ping systems considers the 
effects of primary and secondary 
stresses and evaluates fatigue caused by 
repeated cycles of loading. Primary 
stresses are induced by the inertial 
effects of vibratory motion. The relative 
motion of anchor points induces 
secondary stresses. The repeating 
seismic stress cycles induce cyclic 
effects (fatigue). However, after 
reviewing these aspects, the NRC 
concludes that, for primary stresses, if 
the DBE is established at one-third the 
SSE, the SSE load combinations control 
the piping design when the earthquake 
contribution dominates the load 
combination. Therefore, the NRC 
concludes that eliminating the DBE 
piping stress load combination for 
primary stresses in piping systems will 
not significantly reduce existing safety 
margins. 

Eliminating the QBE will, however, 
directly affect the current methods used 
to evaluate the adequacy of cyclic and 
secondary stress effects in the piping 
design. Eliminating the DBE from the 
load combination could cause 
uncertainty in evaluating the cyclic 
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(fatigue) effects of earthquake-induced 
motions in piping systems and the 
relative motion effects of piping 
anchored to equipment and structures at 
various elevations because both of these 
effects are currently evaluated only for 
DBE loadings. Accordingly, to account 
for earthquake cycles in the fatigue 
analysis of piping systems, the staff 
proposes to develop guidelines for 
selecting a number of SSE cycles at a 
fraction of the peak amplitude of the 
SSE. These guidelines will provide a 
level of fatigue design for the piping 
equivalent to that currently provided in 
Standard Review Plan Section 3.9.2. 

Positions pertaining to the 
elimination of the DBE were proposed 
in SECY-93-087. Commission approval 
is documented in a memorandum from 
Samuel J. Chilk to James M. Taylor, 
Subject: SECY-93-087-Policy, 
Technical and Licensing Issues 
Pertaining to Evolutionary and 
Advanced Light-Water Reactor (ALWR) 
Designs, dated July 21, 1993. 

(4) Comment: There is one major flaw 
in the "SSE only" design approach. The 
equipment designed for SSE is limited 
to the equipment necessary to assure the 
integrity of the reactor coolant pressure 
boundary, to shutdown the reactor, and 
to prevent or mitigate accident 
consequences. The equipment designed 
for SSE is only part of the equipment 
"necessary for continued operation 
without undue risk to the health and 
safety of the public." Hence, by this 
rule, it is possible that some equipment 
necessary for continued operation will 
not be designed for SSE or DBE effects. 

Response: The NRC does not agree 
that the design approach is flawed. It is 
not possible that some equipment 
necessary for continued safe operation 
will not be designed for SSE or DBE 
effects. General Design Criterion 2, 
"Design Bases for Protection Against 
Natural Phenomena," of Appendix A, 
"General Design Criteria for Nuclear 
Power Plants," to 10 CFR Part 50 
requires that nuclear power plant 
structures, systems, and components 
important to safety be designed to 
withstand the effects of earthquakes 
without loss of capability to perform 
their safety functions. The criteria in 
Appendix S to 10 CFR Part 50 
implement General Design Criterion 2 
insofar as it requires structures, systems, 
and components important to safety to 
withstand the effects of earthquakes. 
Regulatory Guide 1.29, "Seismic Design 
Classification," describes a method 
acceptable to the NRC for identifying 
and classifying those features of light­
water-cooled nuclear power plants that 
should be designed to withstand the 
effects of the SSE. Currently, 



PART 100 • STATEMENTS OF CONSIDERATION 

components which are designed for 
QBE only include components such as 
waste holdup tanks. As noted in Section 
VII, Future Regulatory Actions, 
regulatory guides related to these 
components will be revised to provide 
alternative design requirements. 

10 CFR 100.23 
The Nuclear Energy Institute (NEI) 

congratulated the NRC staff for carefully 
considering and responding to the 
voluminous and complex comments 
that were provided on the earlier 
proposed rulemaking package (October 
20, 1992; 57 FR 47802) and considered 
that the seismic portion of the proposed 
rulemaking package is nearing maturity 
and with the inclusion of industry's 

, comments (which were principally on 
· the guidance documents), has the 

potential to satisfy the objectives of 
predictable licensing and stable 
regulations. 

Both NEI and Westinghouse Electric 
Corporation support the regulation 
format, that is, prescriptive guidance is 
located in regulatory guides or standard 
review plan sections and not the 
regulation. 

NEI and Westinghouse Electric 
Corporation support the removal of the 
requirement from the first proposed 
rulemaking (57 FR 47802) that both 
deterministic and probabilistic 
evaluations must be conducted to 
determine site suitability and seismic 
design requirements for the site. [Note: 
the commenters do not agree with the 
NRC staffs deterministic check of the 
seismic sources and parameters used in 
the LLNL and EPRI probabilistic seismic 
hazard analyses (Regulatory Guide 
1.165, draft was DG-1032). Also, they 
do not support the NRC staffs 
deterministic check of the applicants 
submittal (SRP Section 2.5.2). These 
items are addressed in the document 
pertaining to comment resolution of the 
draft regulatory guides and standard 
review plan sections.] 

Comment: NEI, Westinghouse Electric 
Corporation, and Yankee Atomic 
Electric Corporation recommend that 
the regulation should state that for 
existing sites east of the Rocky 
Mountain Front (east of approximately 
105° west longitude), a 0.3g 
standardized design level is acceptable 
at these sites given confirmatory 
foundations evaluations [Regulatory 
Guide 1.132, but not the geologic, 
geophysical, seismological 
investigations in Regulatory Guide 
1.165]. 

Response: The NRC has determined 
that the use of a spectral shape anchored 
to 0.3g peak ground acceleration as a 
standardized design level would be 

appropriate for existing central and 
eastern U.S. sites based on the current 
state ofkriowledge. However, as new 
information becomes available it may 

, not be appropriate for future licensing 
, decisions. Pertinent information such as 

that described in Regulatory Guide 
1.165 (Draft was DG-1032) is needed to 
make that assessment. Therefore, it is 
not appropriate to codify the request. 

Comment: NEI recommended a 
rewording of Paragraph (a], 
Applicability. Although unlikely, an 
applicant for an operating license 
already holding a construction permit 
may elect to apply the amended 
methodology and criteria in Subpart B 
to Part 100. 

Response: The NRC will address this 
request on a case-by-case basis rather 
than through a generic change to the 
regulations. This situation pertains to a 
limited number of facilities in various 
stages of construction. Some of the 
issues that must be addressed by the 
applicant and NRC during the operating 
license review include differences 
between the design bases derived from 
the current and amended regulations 
(Appendix A to Part 100 and§ 100.23, 
respectively], and earthquake 
engineering criteria such as, QBE design 
requirements and OBE shutdown 
requirements. 

Appendix S to 10 CFR Part 50 
Support for the NRC position 

pertaining to the elimination of the 
Operating Basis Earthquake Ground 
Motion (QBE) response ~alyses has 
been documented in various NRC 
publications such as SECY-79-300, 
SECY-90-016, SECY-93-087, and 
NUREG-1061. The final safety 
evaluation reports related to the , 
certification of the System 80+ and the 
Advanced Boiling Water Reactor design 
(NUREG-1462 and NUREG-1503, 
respectively] have already adopted the 
single earthquake design philosophy. In 
addition, similar activities are being 
done in foreign countries, for instance, 
Germany. (Additional discussion is 
provided in Section V(B)(5) of this rule). 

Comment: The American Society of 
Civil Engineers (ASCE) recommended 
that the seismic design and engineering 
criteria of ASCE Standard 4, "Seismic 
Analysis of Safety-Related Nuclear 
Structures and Commentary on 
Standard for Seismic Analysis of Safety­
Related Nuclear Structures," be 
incorporated by reference into 
Appendix S to 10 CFR Part 50. 

Response: The Commission has 
determined that new regulations will be 
more streamlined and contain only 
basic requirements with guidance being 
provided in regulatory guides and, to 
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some extent, in standard review plan 
sections. Both the NRC and industry 
have experienced difficulties in 
applying prescriptive regulations such 
as Appendix A to 10 CFR Part 100 
because they inhibit the use of needed 
latitude in judgment. Therefore, it is 
common NRC practice not to reference 
publications such as ASCE Standard 4 
(an analysis, not design standard) in its 
regulations. Rather, publications such as 
ASCE Standard 4 are cited in regulatory 
guides and standard review plan 
sections. ASCE Standard 4 is cited in 
the 1989 revision of Standard Review 
Plan Sections 3.7.1, 3.7.2, and 3.7.3. 

Comment: The Department of Energy 
stated that the required consideration of 
aftershocks in Paragraph IV(B), Surface 
Deformation, is confusing and 
recommended that it be deleted. 

Response: The NRC agrees. The 
reference to aftershocks in Paragraph 
IV(b) has been deleted. Paragraphs VI(a), 
Safe Shutdown Earthquake, and VI(B)(3) 
of Appendix A to Part 100 contain the· 
phrase "including aftershocks." The 
"including aftershocks" phrase was 
removed from the Safe Shutdown 
Earthquake Ground Motion 
requirements in the proposed 
regulation. The recommended change 
will make Paragraphs IV(a)(1], "Safe 
Shutdown Earthquake Ground Motion," 
and IV(b), "Surface Deformation, of 
Appendix S to 10 CFR Part 50 
consistent. 

X. Small Business Regulatory 
Enforcement Fairness Act 

In accordance with the Small 
Business Regulatory Enforcement 
Fairness Act of 1996 the NRC has 
determined that this action is not a 
major rule and has verified this 
determination with the Office of 
Information and Regulatory Affairs of 
0MB. 

XI. Finding of No Significant 
Environmental Impact: Availability 

The Commission has determined 
under the National Environmental 
Policy Act of 1969, as amended, and the 
Commission's regulations tn Subpart A 
of 10 CFR Part 51, that this regulation 
is not a major Federal action 
significantly affecting the quality of the 
human environment and therefore an 
environmental impact statement is not 
required. 

The revisions associated with the 
reactor siting criteria in 10 CFR Part 100 
and the relocation of the plant design 
requirements from 10 CFR Part 100 to 
10 CFR Part 50 have been evaluated 
against the current requirements. The 
Commission has concluded that 
relocating the requirement for a dose 



PART 100 • STATEMENTS OF CONSIDERATION 

calculation to Part 50 and adding more 
specific site criteria to Part 100 does not 
decrease the protection of public health 
and safety over the current regulations. 
The amendments do not affect 
nonradiological plant effluents and have 
no other environmental impact. 

The addition of§ 100.23 to 10 CFR 
Part 100, and the addition of Appendix 
S to 10 CFR Part 50, will not change the 
radiological environmental impact 
offsite. Onsite occupational radiation 
exposure associated with inspection and 
maintenance will not change. These 
activities are principally associated with 
baseline inspections of structures, 
equipment, and piping, and with 
maintenance of seismic 
instrumentation. Baseline inspections 
are needed to differentiate between pre­
existing conditions at the nuclear power 
plant and earthquake related damage. 
The structures, equipment and piping 
selected for these inspections are those 
routinely examined by plant operators 
during normal plant walkdowns and 
inspections. Routine maintenance of 
seismic instrumentation ensures its 
operability during earthquakes. The 
location of the seismic instrumentation 
is similar to that in the existing nuclear 
power plants. The amendments do not 
affect nonradiological plant effluents 
and have no other environmental 
impact. 

The environmental assessment and 
finding of no significant impact on 
which this determination is based are 
available for inspection at the NRC 
Public Document Room, 2120 L Street 
NW. (Lower Level), Washington, DC. 
Single copies of the environmental 
assessment and finding of no significant 
impact are available from Dr. Andrew J. 
Murphy, Office of Nuclear Regulatory 
Research, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555-
0001, telephone (301) 415-6010. 

XII. Paperwork Reduction Act 
Statement 

This final rule amends information 
collection requirements that are subject 
to the Paperwork Reduction Act of 1995 
(44 U.S.C. 3501 et seq.). These 
requirements were approved by the 
Office of Management and Budget, 
approval numbers 3150-0011 and 3150-
0093. 

The public reporting burden for this 
collection of information is estimated to 
average 800,000 hours per response, 
including the time for reviewing 
instructions, searching existing data 
sources, gathering and maintaining the 
data needed, and completing and 
reviewing the collection of information. 
Send comments on any aspect of this 
collection of information, including 

suggestions for reducing the burden, to 
the Information and Records 
Management Branch (T-6 F33), U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555-0001, or by 

. Internet electronic mail to 
BJSl@NRC.GOV; and to the Desk 
Officer, Office of Information and 
Regulatory Affairs, NEOB-10202 (3150-
0011 and 3150--0093), Office of 
Management and Budget, Washington, 
DC 20503. 

Public Protection Notification 

The NRC may not conduct or sponsor, 
and a person is not required to respond 
to, a collection of information unless it 
displays a currently valid 0MB control 
number. 

XIII. Regulatory Analysis 

The Commission has prepared a 
regulatory analysis on this regulation. 
The analysis examines the costs and 
benefits of the alternatives considered 
by the Commission. Interested persons 
may examine a copy of the regulatory 
analysis at the NRC Public Document 
Room, 2120 L Street NW. (Lower Level), 
Washington, DC. Single copies of the 
analysis are available from Dr. Andrew 
J. Murphy, Office of Nuclear Regulatory 
Research, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555-
0001, telephone (301) 415-6010. 

XIV. Regulatory Flexibility Certification 

As required by the Regulatory 
Flexibility Act of 1980, 5 U.S.C. 605(b), 
the Commission certifies that this 
regulation does not have a significant 
economic impact on a substantial 
number of small entities. This 
regulation affects only the licensing and 
operation of nuclear power plants. The 
companies that own these plants do not 
fall within the definition of "small 
entities" set forth in the Regulatory 
Flexibility Act or the size standards 
established by the NRC (April 11, 1995; 
60 FR 18344). 

XV. Backfit Analysis 

The NRC has determined that the 
backfit rule, 10 CFR 50.109, does not 
apply to this regulation, and, therefore, 
a backfit analysis is not required for this 
regulation because these amendments 
do not involve any provisions that 
would impose backfits as defined in 10 
CFR 50.109(a)(l). The regulation would 
apply only to applicants for future 
nuclear power plant construction 
permits, preliminary design approval, 
final design approval, manufacturing 
licenses, early site reviews, operating 
licenses, and combined operating 
licenses. 
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List of Subjects 

10 CFR Part 21 

Nuclear power plants and reactors, 
Penalties, Radiation protection, 
Reporting and recordkeeping 
requirements. 

10 CFR Part 50 

Antitrust, Classified information, 
Criminal penalties, Fire protection, 
Intergovernmental relations, Nuclear 
power plants and reactors,.Radiation 
protection, Reactor siting criteria, 
Reporting and recordkeeping 
requirements. 

10 CFR Part 52 

Administrative practice and 
procedure, Antitrust, Backfitting, 
Combined license, Early site permit, 
Emergency planning, Fees, Inspection, 
Limited work authorization, Nuclear 
power plants and reactors, Probabilisti, 
risk assessment, Prototype, Reactor 
siting criteria, Redress of site, Reportin 
and recordkeeping requirements, 
Standard design, Standard design 
certification. 

10 CFR Part 54 

Administrative practice and 
procedure, Age-related degradation, 
Backfitting, Classified information, 
Criminal penalties, Environmental, 
Nuclear power plants and reactors, 
Reporting and recordkeeping 
requirements. 

10 CFR Part 100 

Nuclear power plants and reactors, 
Reactor siting criteria. 

For the reasons set out in the 
preamble and under the authority of the ! 
Atomic Energy Act of 1954, as amended,. 
the Energy Reorganization Act of 1974, · 
as amended, and 5 U.S.C. 552 and 553, 
the NRC is adopting the following 
amendments to 10 CFR Parts 21, 50, 52, 
54, and 100: 
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EXPORT AND IMPORT OF NUCLEAR EQUIPMENT 
AND MATERIAL 

52 FR 9649 
Published 3/26/87 
Effec,:ive 3/25/87 

Implementation of the Convention on 
the Physical Protection of Nuclear 
Material 

See Part 73 Statements of Consideration 

. 52 FR 49362 
· Published 12/31/87 
Effective 2/1 /88 

Completeness and Accuracy of 
Information 

: See Part 2 Statements of Consideration 

53 FR 4109 
Published 2/12/88 
Effective 2/12/88 

I. Relocation of NRC Offices-NMSS, OJ 
,and GPA 

See Part 30 Statements of Consideration 

.-~ '53 FR 17915 
i ·Published 5/19/88 

Effective 5/ 19/88 

Addresses for Personal Delivery of 
Communications. 

See 'Part 1 Statements of Consideration 

53 FR 19240 
Published 5/27/88 
Effective 7 /26/88 

Retention Periods for Records 

See Part 4 Statements of Consideration 

:,53 FR 43419 
Published 10/27/88 
Effective 10/27 /88 

Relocation of NRC's Public Document 
Room; Other Minor Nomenclature 
Changes 

See Part 1 Statements of Consideration 

155 FR 30449 
!Published 7 /26/90 
;Effective 7 /26/90 

10 CFR Part 110 

tlN 3150-AD59 

, Export of Components for Use In 
Gaseous Diffusion Enrichment Plants 

STATEMENTS OF CONSIDERATION 

AGENCY: U.S. Nuclear Regulatory 
Commission. . 
ACTION: Final rule. 

SUM!JIARV: The U.S. Nuclear Regulatory 
Commission (NRC) is amending its 
export licensing regulations to clarify 
the coverage of specially designed or 
prepared nuclear assemblies and 
components for use in gaseous diffusion 
enrichment plants. This action is 
necessary to implement the decision of 
the multilateral Non-Proliferation Treaty 
Nuclear Exporters Group (Zangger 
Committee) to add new definitions to its 
international export control "Trigger 
List" covering gaseou3 diffusion 
enrichment components. The NRC elso 
is restructuring portions of its 
regulations in order to present the 

.; provision in a clear manner. 
; EFFECTIVE DATE: July 26, 1990. 

FOR FURTHER INFORMATION CONTACT: 
Elaine O. Hemby, Office of 
Governmental and Public Affairs, U.S. 
Nuclear Regulatory Commission, 
Washington. DC 20555, telephone 301-
492-0341, or Joanna M. Becker, Office of 
the General Counsel, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555, telephone 301-492-1740. 
SUPPLEMENTARY INFORMATION: During 
the past several years, the United States 
and other nuclear supplier governments 

. have engaged in discussions within the 
framework of the International Atomic 

· Energy Agency's (IAEA) Zangger 
Committee to clarify the coverage of the 
international nuclear export control 
"Trigger List" for specially designed or 
prepared assemblies and components 
for use in gaseous diffusion enrichment 
plants. The purpose of the clarification 

I is to improve the administration of 
export controls over thece items. 
Recently Zangger C.ommittee members 
have agreed to specify certain 

, additional components fu its control list 
i for these nuclear components. 
, Currently, all specially designed or 

I prepared gaseous diffusion enrichment 

I 
assemblies and components are subject 
in the United States to export licensing 

, by the NRC under its export/import 

I 
licensing regulations provisions of 10 
CFR 110.B(b). As a result of the Zangg~r 
, Committee's action, the .Department of 
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·state, as the responsible U.S. 
Government agency for undertaking the 
Zangger Committee negotiations, has 
requested the Commission to implement 
)he Zangger Committee's decision-by 
\publishing an interpretative rule in the 
:Federal Register listing the new 
jspecified assemblies and components in 
10 CFR part 110 . 

In support of the decision to add new 
definitions of gaseous diffusion 
enrichment components, the Zangger 
Committee also prepared ·an 
introductory note which further clarifies 
the basis for exercising export controls 
over the equipment specified. This note 
reads as follows: 

. Note-Caseous Diffusiod Trigger List 

In the gaseous diffusion method of uranium 
isotope separation, the main technological 
assembly is a special porous gsseous 
diffusion barrier, heat exchanger for cooling 
the gas (which is heated by the process of 
compression), seal valves end control valves, 
and pipelines. Inasmuch as gaseous diffusion 
technology uses uranium hexafluoride (UFa), 
all equipment, pipeline and instrumentation 
surfaces (that come in contact with the gas) 
must be made of materials that remain stable 
in contact with UF •. A gaseous diffusion 
facility requires a number of these 
assemblies, so that quantities can provide an 
Important indication of end use. 

The auxiliary systems, equipment and 
components for gaseous diffusion enrichment 
plants an, the systems of plant needed to 

· feed UFa to the gaseous diffusion BBeembly to 
link the individual assemblies to each other 

· lo form cascades (or stages) to allow for 
progressively higher enrichments and to 
extract the ''product" and "tails" UFo from 
the diffusion cascades. Because of the high 
inertial properties of diffusion cascades, any 
interruption in their operation, and especjally 
their shut-down, leads to 11eriona 
consequences. Therefore, a strict and 
constant maintenance of vacuum in all 
technological systems, automatic protection 
from accidents, and precise automated 
regulation of the gas flow is of importance In 
a gaseous diffusion plant. All this leads to a 
need to equip the plant with a large number 
of special measuring, regulating, ond 
controlling systems. 

Nonnelly UF, is evaporated from cylinders 
placed within autoclaves and le distributed In 
gaseoue form to the entry point by wey of 
caacade header pipework. The."product" and 
"tails" UF, gaseous streams flowing from 
exit points are passed by way of cascade 
header pipework to either cold traps or to 
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compression stations where the UFs gas Is 
liquified prior to onward transfer into 
suitable containers for transportation or 
1torage. Because a gaseous diffusion 
enrichment plant consists of a large number 
of gaseous diffusion assemblies arranged In 
cascades, there ere many kilometers of 
cascade header pipework, incorporating 
thousands of welds with substantial amounts 
of repetition of layout. The equipment, 
components and piping systems are 
fabricated to very high vacuum and 
cleanliness standards. The Items listed below 
either come into direct contact with the UFe 
proces1 gas or directly control the flow 
within the cascade. All surfaces which come 
into contact with the process gas ere wholly 
made of, or lined with, UF11 resistant 
materials. 

For the purposes of this annex the 
materials resistant to corrosion by UFe 
include stainless steel, aluminum, aluminum 
alloys, aluminum oxide, nickel or alloy1 
containing 60 percent or more nickel, and 
UFa-resistant fully fluorinated hydrocarbon 
polymers. 

Waiver of No lice and Comment 

Because this amendment involves a 
foreign affairs function of the United 
States, the notice and comment 
provisions of the Administrative 
Procedure Act do not apply pursuant to 
5 U.S.C. 553(a)(1). The amendments are 
effective upon publication in the Federal 
Register. Good cause exists to dispense 
with the usual 30-day delay in the 
effective date because the State 
Department has requested expeditious 
action on this amendment in order to 
meet International commitments. 

Environmental Impact: Categorical 
Exclusion 

The NRC has determined that this 
· final rule in part 110 is the type of action 
described as a categorical exclusion 
under 10 CFR 51.22{c}(1). Therefore. 
neither an tmvironmental impact 
statement nor an environmental 
assessment has been prepared for this 
final rule. 
Paperwork Reduction Act Statement 

This final rule does not contain a new 
or amended information collection 
requirement subject to the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3501 et 
seq.). Existing requirements were 
approved by the Office of Management 
and Budget under approval number 
3150--0036. 

Regulatory Analysis 

NRC already controls exports of 
gaseous diffusion enrichment plants and 
:ipecially designed asse~blies and 
components thereof. The amendments 
are necessary in order for the nuclear 
export controls of the United States to 
be consistent with United States 
,supported international nuclear export 
!control guid.elines. The clarification will 
·clearly reflect the nature of the 
11.mhanced multilateral export controls of 

the United States for this category of 
equipment. No other NRC regulatory 
actions or alternative actions by other 
agencies address this matter nor are any 
alternative courses of action feasible. 
While the amendments impact all 
potential exporters of gaseous diffusion 
enrichment components, they are not 
expected to result in any increased 
regulatory burden since they essentially 
clarify the scope of existing NRC export 
licensing controls. To date, NRC has 
neither received an application to export 
any gaseous enrichment components nor 
are any such applications expected in 
the foreseeable future. 

Regulatory Flexibility Certification 
As required by the Regulatory 

Flexibility Act (5 U.S.C. 605(b)l, the 
Commission certifies tha·t this rule does 
not have a significant economic impact 
on a substantial number of small 
entities. The final rule is an 
interpretative rule only and, as such, 
does not, of itself, impose additional 
obligations on the public. 

Backlit Analysis 

The NRC has determined that the 
backfit rule, 10 CFR 50.109, does not 
apply to this final rule, and, therefore, a 
backfit analysis is not required for this 
final rule because these amendments do 
not involve any provisions which would 
impose backfits as defined in 10 CFR 
50.109(a)(1). 

List of Subjects in 10 CFR Part 110 

Administrative practice and 
procedures, Classified information, 
Criminal penalty, Export, Import, 
Incorporation by reference, 
Intergovernmental relations, Nuclear 
materials, Nuclear power plants and 
reactors, Reporting and recordkeeping 
requirements, Scientific equipment. 

For the reasons set out in the 
preamble and under the authority of the 
Atomic Energy Act of 1954, as amended, 
the Energy Reorganization Act of 1974, 
as amended, and 5 U.S.C. 552 and 553, 
the NRC is adopting the following 
amendments to 10 CFR part 110. 

55 FR 34518 
Published 8/23/90 
Effective 7 /26/90 

10 CFR PART 110 

RIN 3150-AD59 

Export of Components for Use in 
Gaseous Diffusion Enrichment Plants: 
Correction 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final ru\e: Correction. 

SUMMARY: In the Federal Register on 
July 26, 1990 (55 FR 30449), the Nuclear 
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Regulatory Commission is:;ued a final 
rule which clarifies the coverage of 
specially designed or prepared nuclear 
assemblies and components for use in a 
gaseous diffusion enrichm~nt plant. As 
part of the final rule, portions of NRC's 
export regulations were restructured. 
However, the amendments necessary to 
change the references to these 
restructured provisions were 
inadvertently omitted. As a result, parts 
of the export licensing regulations now 
contain erroneous references. This 
action is necessary to correct the 
inconsistent references and reflect the 
restructui·ed portions of the export 
regulations. 
EFFECTIVE DATE! July 26, 1990. 

· FOR FURTHER INFORMATION CONTACT: 
Elaine 0. Hemby, Office of 
Governmental and Public Affairs. U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555, telephone 301-
492--0341. or Joanna M. Becker. Office of 
the General Counsel, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555, telephone 301-492-1740. 

List of Subjects in 10 CFR Part 110 

Administrative practice and 
procedures, Classified information, 
Criminal penalty, Export, Import. 
Incorporation by reference, 
Intergovernmental relations, Nuclear 
materials, Nuclear power plants and 
reactors, Reporting and recordkeeping 
requirements, Scientific equipment. 

~or the reasons set out in· the 
summary and under the authority of the 
Atomic Energy Act of 1954, as amended. 
the Energy Reorganization Act of 1974. 
as amended, and 5 U.S.C. 552 and 553. 
the NRC is adopting the following 
amendments to 10 CFR part 110. 

55 FR51401 
Published 12/14/90. 

Miscellaneous Amendments; 
Correction 

See Part 2 Statements of Consideration 

·ssFR24682 
Published 5/31 /91. 
Effective 5/31 /91. 

10 CFR Part 110 

• RIN 3150-AD 95 

• Return of Topaz Reactor to Soviet 
Union 

AGENCY: Nuclear Regulatory 
. i;::ommission. 

ACTION: Final rule. 
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SUMMARY: The Nuclear Regulatory 
Commission is amending its regulations 
pertaining to import and export of 
nuclear equipment and material to 
permit the return of the Topaz II Reactor 
System to the Union of Soviet Socialist 
Republics (USSR). The Topaz II was 
imported into the United States pursuant 
. to an import license issued by the NRC 
on January 4, 1991. This rulemkaing 
action permits the export of Topaz II, 
which is owned by the Government of 
the USSR, without issuance of a license 
bytheNRC. 
EFFECTIVE DATE: May 31, 1991. 
FOR FURTHER INFORMATION CONTACT: 
Joseph F. Scinto or Joanna M. Becker, 
Office of the General Counsel, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555; Telephone (301) 
492-1740. 
SUPPLEMENTARY INFORMATION: In 
January 1991, the Topaz II Reactor 
System, a space reactor developed and 
owned by the USSR, was imported into 
the United States under an NRC import 
license, at the behest of the Department 
of Defense (DOD), for exhibit at a Space 
Nuclear Power Symposium in 
Albuquerque, New Mexico, and 
inspection and study by DOD. The 
reactor was imported without fuel, 
coolant or moderator and is non­
operating. It is possessed in the United 
States by Sandia National Laboratory, a 
prime contractor of the Department of 
Energy exempt from facility license 
requirements by NRC regulations in 10 
CFR50.ll. 

The Topaz II Reactor System, while in 
the United States, is subject to the 
provisions of those sections of the 
Atomic Energy Act applicable to 
utilization facilities, including sections 
101 and 104. 

Section 101 reads as follows: 
Sec. 101. Licensed Required.-It shall be 

unlawful, except as provided in section 91, 
for any person within the United States to 
transfer or receive in interstate commerce, 
manufacture, produce, transfer, acquire, 
possess, use, import, or export any utilization 
or production facility except under and in 
accordance with a license issued by the 
Commission pursuant to section 103 or 104. 

Section 104d. provides, in pertinent 
part: 
Sec. 104 Medical Therapy and Research and 
Development 

d. No license under this section may be 
given to any person for activities which are 
not under or within the jurisdiction of the 
United States, except for the export of 
production or utilization facilities under 
terms of an agreement for cooperation 
arranged pursuant to section 123 or except 
under the provisions of section 109. • • • 

Section 11.cc. of the Atomic Energy 
Act of 1954, as amended; defines 
"utilization facility", in pertinent part, as 

Any equipment or device, except an atomic 
weapon, determined by rule of the 
Commission to be capable of making use of 
special nuclear material in such quantity as 
to be of significance to the common defense 
and security, or in such a manner as to affect 
the health and safety of the public, or 
peculiarly adapted for making use of atomic 
energy in such quantities as to be of 
significance to the common defense and 
security or in a manner as to affect the health 
and safety of the public. • • • 

Commission regulations in 10 CFR 
50.2 define "utilization facility" as 

Any nuclear reactor other than one 
designed or used primarily for the formation 
of plutonium or U-233. 

Commission regulations in 10 CFR 
110.2 define "utilization facility" as 

Any nuclear reactor, "other than one that is 
a production facility, and the following major 
components of a nuclear reactor • • • 

Although presently unfueled, the 
Topaz II Reactor is a reactor peculiarly 
adapted to making use of atomic energy 
and was imported under NRC import 
license No. IR 90002, issued January 4, 
1991. This license contained a condition 
to the effect that it would "become 
effective only upon written 
acknowledgement, by an authorized 
representative of the Union of Soviet 
Socialist Republics, that any export from 
the United States of the TOPAZ II 
Reactor System must meet the 
requirements of the U.S. Atomic Energy 
Act of 1954, as amended. Under the law, 
at present, these requirements include 
the need for an Agreement for 
Cooperation in the Peaceful Uses of 
Atomic Energy." The authorized 
representative of the USSR 
acknowledged this condition. There is 
currently no such Agreement for 
Cooperation. However, the Soviet 
agency which developed and owns the 
Topaz II Reactor System desires its 
return to the Soviet Union. 

Although capable of making use of 
special nuclear material and peculiarly 
adapted for making use of atomic 
energy, taking into account the absence 
of fuel, moderator or coolant, the 
intended short stay and limited use as a 
model for exhibition purposes in the 
United States, and its return in the near 
future to the country of origin, the 
Commission has determined that, in 
connection with the export of the 
device, the Topaz II Reactor System 
imported under NRC License'No. 
IR90002 is not a "utilization facility" and 
is amending the definition of that term 
in 10 CFR 110.2. Thus, this device may 
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be exported without issuance of a 
Commission export license. 

Since this matter involves a device 
which is the property of the Soviet 
Government transferred for exhibition 
purposes to the Department of Energy 
and involves a matter of interest to the 
Department of Defense and the 
DepartnJ.ent of State, the Commission 
has determined that this amendment 
involves a foreign affairs function of the 
United States. Thus, the notice and 
comment provisions of the 
Administrative Procedure Act do not 
apply, pursuant to 5 U.S.C. 553(a)(l). 

Environmental Impact: Categorical 
Exclusion 

The NRC has determined that, 
pursuant to§§ 51.10 and 51.22(c)(l) of 
this chapter, the amendments to part 110 
which follow require neither an 
environmental impact statement nor an 
environmental assessment. 

Paperwork Reduction Act Statement 

This final rule does not contain a new 
or amended information collection 
requirement subject to the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3501 et 
seq.]. Existing requirements were 
approved by the Office of Management 
and Budget under approval number 
3150--0036. 

Regulatory Analysis 

Adoption of these amendments is 
necessary in order to enable return of 
the Topaz II Reactor System to the 
Soviet Union. No other NRC regulatory 
actions or alternative actions by other 
agencies, to the best of the 
Commission's knowledge, address this 
matter nor, in view of the desired time 
frame, are any alternative courses of 
action feasible. It is not expected to 
result in any increased regulatory 
burden. 

Regulatory Flexibility Certification 

As required by the Regulatory 
Flexibility Act (5 U.S.C. 605(b)), the 
Commission certifies that this rule does 
not have a significant economic impact 
on a substantial number of small 
entities. The final rule does not impose 
additional obligations on the public. 

Backfit Analysis 

The NRC has determined that the 
backfit rule, 10 CFR 50.109, does not 
apply to this final rule, and, therefore, a 
backfit analysis is not required for this 
final rule because these amendments do 
not involve any provisions which would 
impose backfits as defined in 10 CFR 
50.109[a)(l). 
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List of Subjects in 10 CFR Part 110 
Administrative practice and 

procedure, Classified information, 
Criminal penalty, Export, Import, 
Incorporation by reference, 
Intergovernmental relations, Nuclear 
materials, Nuclear power plants and 
reactors, Reporting and recordkeeping 
requirements, Scientific equipment. 

For the reasons set out in the 
preamble an'd under the authority of the . 
Atomic Energy Act of 1954, as amended, 
the Energy Reorganization Act of 1974, 
as amended, and 5 U.S.C. 552 and 553, 
the NRC is adopting the following 
ampndments to 10 CFR part 110. 

56 FR38335 
Published 8/13/91 
Effective 8/13/91 

10 CFR Part 110 

RIN 3150-ADII 

Imports From South Africa 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission (NRC) is amending its 
regulations pertaining to the import of 
source material or special nuclear 
material from South Africa to permit 
uranium manufactured or produced in 
South Africa to be imported into the 
United States under general license. 
This action is being taken to conform 
the Commission's regulations to 
Executive Order 12769, issued by the 
President on July 10, 1991, which among 
other things, terminates the prohibition 
on nuclear trade with South Africa in 

section 309 and 311 of the 
Comprehensive Anti-Apartheid Act of 
1986. 
EFFECTIVE DATE: August 13, 1991. 
FOR FURTHER INFORMATION CONTACT: 
Ronald D. Hauber, Assistant Director for 
Exports, Security and Safety 
Cooperation, Office of International 
Programs, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555; 
telephone (301) 492--0344. 
SUPPLEMENTARY INFORMATION: 

Background 

The Comprehensive Anti-Apartheid 
Act of 1986 (the Act), Public Law 99-440, 
was enacted on October 2, 1986 to 
establish a framework to guide the 
efforts of the United States to help end 
the apartheid system in South Africa 
and to assist in the establishment of a 
nonracial, democratic form of 
government in that country. The Act 
imposed a wide range of measures 
against South Africa to undermine 
apartheid, including a ban on the 
importation of uranium ore and oxide ' 
"produced or manufactured" in South 
Africa. Section 309(a) of the Act (22 
U.S.C. 5059) prohibited the importation 
into the United States of uranium ore 
and uranium oxide that is produced or 
manufactured in South Africa. 

The NRC, which has independent 
regulatory authority under the Atomic 
Energy Act over the import of uranium, 
amended its regulations in 1986 to 
conform with the requirements of the 
Act and to ensure that its regulations 
were consistent with the provisions of 
the regulations of the Treasury 
Department (51 FR 47207; Dec. 31, 1986), 
which was delegated authority in the 
Executive Branch to implement the Act's ' 
provisions on the importation of 
uranium (section 309(a)). The 
amendment deleted the Commission's 
general license in 10 CFR 110.27 with 
respect to the import of any uranium of 
South African origin. Before the 
amendment, NRC's import regulations in 
§ 110.27 had permitted a person to 
import byproduct material or 
unirradiated source or special nuclear 
material, including uranium ore and 
uranium oxide, from any country under 
general license if the consignee in the 
United States was authorized to possess 
the material. 

Section 311 of the Act (22 U.S.C. 5061) 
provides that the conditions specified in 
title 3 (i.e., the ban on imports of 
uranium from South Africa) shall 
terminate when the President 
determines, and so reports to the 
Speaker of the House of Representatives 
and the Chairman of the Committee on 
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Foreign Relations of the Senate that the 
Government of South Africa has taken 
all of the actions specified in section 
311(a) of the Act, namely: 

(1) Released all persons persecuted 
for their political beliefs or detained 
unduly without trial and Nelson 
Mandela from prison; 

(2) Repealed the state of emergency in 
effect on the date of enactment of the 
Act and released all detainees held 
under such state of emergency; 

(3) Unbanned democratic political 
parties and permitted the free exercise 
by South Africans of all races of the 
right to form political parties, express 
political opinions and otherwise 
participate in the political process; 

(4) Repealed the Group Areas Act and 
the Population Registration Act and 
instituted no other measures with the 
same purposes; and 

(5) Agreed to enter into good faith 
negotiations with truly representative 
members of the black majority .without 
preconditions. 

The President, by Executive Order 
12789 dated July 10, 1991, has concluded 
that the Government of South Africa has 
taken all of the steps described, thus 
satisfying the specified conditions in 
section 311 of the Act. Therefore, title 3 
of the Act has been terminated, 
including the ban on the import of 
uranium from South Africa. The 
President has directed all agencies 
affected by this determination to take all 
necessary steps to comply with the 
Executive Order, effective immediately. 

Commission Action on the Executive 
Order 

To conform with the President's 
determination, the Commission has 
reinstated the pre-1988 formulation of its 
regulations in § 110.27 to permit a 
person to import byproduct material, or 
unirradiated source or special nuclear 
material including uranium ore and 
uranium oxide, from any country under 
general license if the consignee in the 
United States is authorized to possess 
the material. Accordingly, uranium 
manufactured or produced in South 
Africa may now be imported into the 
United States under general license. 

Because this rulemaking involves a 
foreign affairs function of the United 
States and since the President has 
directed affected agencies to take all 
necessary steps to comply with the 
Executive Order 12789, effective 
immediately, notice of proposed 
rulemaking and public procedure 
thereon are not required by the 
Administrative Procedure Act (5 U.S.C. 
553(a)(1)), and the final rule may be 
made effective upon publication in the 
Federal Register. 
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Environmental Impact: Categorical 
, Exclusion 

The NRC has determined that the final" 
rule in part 110 is the type of action 
described in 10 CFR 51.10 and 51.22(c)(1) 
of this chapter. Therefore, neither an 
environmental impact statement nor an 
environmental assessment has been 

'prepared. 

Paperwork Reduction Act Statement 

This final rule does not contain a new 
or amended information collection 
requirement subject to the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3501 et 
seq.). Existing requirements were 
approved by the Office of Management 
and Budget under approval number 
3150-0036. 

Regulatory Analysis 

NRC already controls the import of 
uranium of South-African origin. 
Currently, the NRC's import regulations 
in part 110 require a specific license to 
import this material into the United 
States. NRC's sole objective in 
developing the revision is to conform 
with the President's Executive order of 
July 10, 1991, by amending NRC's import 
regulations in § 110.27 to permit uranium 
manufactured or produced in South 
Africa to be imported into the United 
States under general license. There'are 
no alternatives for achieving the stated 
objective. The consequences of the 
specific NRC rulemaking action will 
have a minor but positive impact on the 

. public. It will mean that those persons 
previously submitting specific license 
applications to import South African 

. origin uranium for NRC consideration 
would now be allowed to use the 
general license provision in § 110.27 as 
their licensing authority. In this respect, 
NRC believes that no persons will be 
adversely affected by this rule. The rule 
will become effective immediately. 

Backfit Analysis 

The NRC determined that the backfit 
analysis provisions in 10 CFR 50.109 do 
not apply to this final rule, and, 
therefore, a backfit analyses is not 
required. 

List of Subjects in 10 CFR Part 110 

Administrative practice and 
procedure, Classified information, 
Criminal penalty, Export, Import, 
Incorporation by reference, 
Intergovernmental relations, Nuclear 
materials, Nuclear power plants and 
reactors, Reporting and recordkeeping 
requirements, Scientific equipment. 

: Pursuant to Executive Order 12769, 
sections 309(a) and 311 of Public Law 
99-440, the Atomic Energy Act of 1954, 
as amended, the Energy Reorganization 
Act of 1974, as amended, and 5 U.S.C. 
552 and 553, the NRC is adopting the 
following amendment to 10 CFR part 
110. 

·55 FR 40664 
Published 8/15/91 
Effective 9/16/91 

Revisions to Procedures to Issue 
Orders; Deliberate Misconduct by 
Unlicensed Persons 

See Part 2 Statements of 
Consideration 

57 FR 18388 
Published 4/30/92 
Effective 6/1 /92 

Uranium Enrichment Regulations 

See Part 40 Statements of Consideration 

57 FR 55062 
Published 11/24/92 
Effective 12/24/92 

Clarification of Statutory Authority for 
Purposes of Criminal Enforcement 

See Part 11 Statements of Consideration 

57FR61785 
Published 12/29/92 
Effective 12/29/92 

Material Approved for Incorporation by 
Reference; Maintenance and 
Availability 

See Part 35 Statements of Consideration 
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57 FR 62605 
Published 12/31/92 

10 CFR Part 110 

RIN 3150-AD62 

Clarification of Statutory Authority for 
Purposes of Criminal Enforcement 

Correction 

In rule document 92-28228 beginning 
on page 55062 in the issue.of Tuesday, 
November 24, 1992, make the following 
correction: · 

§ 110.67 [Corrected) 
On page 55080, in_the third column, 

in the first paragraph, in § 110.67(a), 
several lines of text were left out. 
Beginning in the sixth line after 
"1610," the paragraph should hove read · 
"of the Act. For purposes of section 223, 
all the regulations in part 110 are issued 
under one or more of sections 16th, 
161i, or 1610, except for the sections 
listed in paragraph (b) of this section." 

58FR 11886 
Published 3/1/93 

10 CFR Part 110 

RIN 3150 -AD62 

Clarification of Statutory Authority for 
Purposes of Criminal Enforcement 

Correction 
In the correction to rule document 

92-28228 appearing on page 62605 in 
· the issue of Thursday, December 31, 
1992, make the following correction: 

§ 110.67 [Corrected] 
On page 62605, In the first column, 

under the heading §110.67 (Corrected), 
in the fourth line, "fourth" should read 
.. sixth". 

58 FR 12999 
Published 3/9/93 
Effective 3/9/93 

10 CFR Part 110 

RIN 3150 -AD64 

Export and Import of Nuclear 
Equipment and Material; Clarifying 
Amendments 

AGENCY: Nuclear Regulatory 
Commis."'on, 

ACnOH: Final rule. 
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SUMMARY: The Nuclear Regulatory 
Commission (NRC) la amending (ta 
regulations pertaining to the export and 
Import of nuclear equipment and 
material. The revisions clarify the 
Commission's licensing requlrementa 
governing the export and import or 
nuclear 'i:!.tment and materlal. The 
final rule ea NRC'a regulations 
consistent with the physical B8CUrity 
guidelluu in lAEA INFCIRC/225. and 
conforms NRC'a regulations for export 
and import to lhe Solar, Wind; Water. 
and Geotbennal Power Production 
lnamUveaAct 0£1990.and U.S. 
Government foreign relations 
commitment& and changing 
cin:umstaDcea. 
EfFEC1'VE DATE: March 9, 1993. The 
incorporation by refenmce of certain 
publications listed in the regulations ls 
approved by the Director of the federal 
Register as of March 9. 1993. 
FOR FURTHER INFORMATION CONTACT: 
Elaine 0. :Hemby, Office oUntematkmal 
Programs, Nuclear Regulatory 
Commlu1on, Washington,.DC 205SS. 
telephone (301) 504-2341, or Joanna M. 
Becker, Office of the General Counsel, 
Nuclear Regulatory Commission, 
Washington, DC 20555, telephone (301) 
504-1740. 

8UPPLEIIENTARY INFORMATION: 

lntroclactlon 

The NRC ls ~ding its regulations 
for the export and Import of nuclear . 
equipment &Dd material m 10 CFR part 
110. Some sections are restructured and 
simplified to clarify the NRC's export 
and Import licansing regulations. Some 
sections are amended to bring them into 
conformance with U.S.-Covemment 
foreign relations commitments and 
changing dn:umst8DC81,· to make 
necessary editorial changes. and to 
provide additional information to akl 
exporters BIid importers. The following 
9UllllD8J')' of the changes. presented in 
the order in which they appear, include 
the reasons for the changes. 

Section 110.l is clari.6ed and 
expanded to provide the exporter with 
a better understanding of the scope of 
part 110 and the jurisdk:tional lines . 
between the NRC and the Department of 
. Commerce. To correct inconsJstent 
mferences. the first sentence in 
§ 118.l(a) is amended by adding the­
words "and§ 110.9" after .. S llo.&", as 
the sections that 981 out the nuclear 
equipment and material whose expon is 
regulated by NRC. and by changing the 
reference"§ 110.9" to "S 110.98", as the 
118Clion that sets out the regu}atioos for 
the import of nuclear equipment and 

material. Paragraph (b)(t) is amended by 
changing "65" to "64" lo correct an 
erroneous reference to the Atotnic 
Energy Act. 

In§ 110.1, paragraph (b)(3) is 
redesignated as paragraph (b)(4) and 
amended by adding the sentence "A 
uranium enrichment facility is not a 
production facility." In § 110.2, the 
definition of "production facility" is 
revised by adding ", other than"a 
uranium enrichment facility," after the 
words "the separation of isotopes". In 
§ 110.9a, which covers nuclear 
equipment and material under NRC 
import licensing authority, paragraph 
(e), "Uranium enrichment facilities", is 
removed. Thus, the import of a uranium 
enrichment facility into the United 
States will not require an NRC license. 
This conforms NRC's import licensing 
regulations u!)der part 110 to the "Solar, 
Wind, Waste, and Geothermal Power 
Production Incentives Act of 1990", 
Public Law 101-575, signed-by the 
President on November 15, 1990. 
Section 5 of that law amends the Atomic 
Energy Act to remove a uranium .. 
enrichment facility from the definition 
of a "production facility" for the 
purposes of chapter 10, "Atomic Energy 

· Licenses," end chapter 16, "JudiciaJ 
Review and Administrative Procedure" 
of the Act, except with respect to the 
export of a uranium enrichment facility. 

Footnote l in paragraph lt0.1(b)(2) 1s 
removed and incorporated in the text as 
paragraph (b)(3). 

In § 110.2, definitions of "nuclear 
referral list" and "individual shipment" 
are added. Also, the definition of 
"export" is revised to clarify its 
meaning. After consultation with the 
Executive Branch, the NRC concluded 
that it would be appropriate to modify 
the definition of a utilization facility by 
changing the term "control rods" to 
"co~plete reactor control rod system" 
as one of the major components 
constituting a utilization facility. The 

. purpose of the change is to reflect more 
clearly the requirements of the Atomic 
Energy Act. Exports of individual· 
control rods are more appropriately 
treated as exports of nuclear 

· components under section 109b of the · 
Atomic Energy Act of 1954, as amended, 
rather than exports of utilization 
facilities. Editorial changes also are 
mads in the "utilization facility" 
definition. The reference to the Topaz II 
reactor system in the defiilitiol) of a 
utilization facility is deleted because it 
is no. longer necessary, as is the 
reference to the definition of utilization 
facility in § l 10.5. 

.Section 110.4 is clarified and updated 
to reflect organizational changes within 

· lhe NRC and current addressees for NRC 
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contacts. Section 110.6 is updated to 
reflect the CWT8nt addressee for the 
Department of Energy contact. Section 
110.7, covering information collection 
requirements, is amended to include 
§ 110.20 because the section contains an 
information collection requirement. 

The list of nuclear equipment under 
the NRC export licensing authority in 
§ 110.8 is restructured for clarity. For 
technical clarity, plants for the 
separation of the isotopes of lithium and 
lithium processing equipment are 
removed from paragraph (b), which 
covers plants for the separation of the 
isotopes of source material or special 
nuclear material, because the two 
technologies are different. A new 
paragraph is added to cover plants for 

· the separation of the isotopes of lithium 
and lithium processing equipment. A . 
new paragraph also is added to alert an 
exporter that some nuclear-related 
commodities are under the licensing 
authority of the Department of . 
Commerce. 

Subpart C, regarding general licenses, 
and subpart D, regarding specific 
licenses, have been combined for 
clarification and to emphasize the 
distinction between general and specific 
licenses. The introductory titles of 
subparts C and D are incorporated. A 
new§ 110.19 is added to explain the 
distinction between general and specific 
licenses. Section 110.20 is clarified and 
restructured, and the section headings 
for§§ 110.21-110.27, covering general 
licenses, are revised for clarification. 
Section 110.25, concerning the export of 
graphite under general license, is 
amended to alert the exporter that some 
exports of graphite are under the 
licensing authority of the Department of 
Commerce. Section 110.26(a) is 
amended to permit a person to export 
under general license nuclear reactor 
components in semifabricated form to 
any country listed in § l 10.26(a) for the 
purpose of undergoing final fabrication 
or repair for subsequent return to the 
United States for use in United States 
reactors. For simplification, footnote 2 
in § l 10.26(a) is removed and the 
countries listed in footnote 2 are added 
to the ~ountries listed in § 110.26(a). 
Portugal, which is now a EURATOM 
member, is added to the list of countries 
in § 110.26(a). Section l 10.27(c) is 
amended to direct the exporter to the 
definition of the term "formula 
quantities of strategic special nuclear 
material." 

The list of embargoed destinations in 
§ 110.28 is amended to indicate that 
Kampuchea is now known as Cambodia 
and to add Iran, Iraq and Libya. Iran, 
Iraq and Libya !11'8 removed from the 
restricted destination list in § 110.29. 
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Albania, Bahrain, Kuwait, Malawi, 
Mozambique, Qatar, Saudi Arabie, 
South Africa, Tanzania, Zambia, and 
Zimbabwe are deleted from the list of 
restricted destinations in § 110.29 
because these countries are adherents to 
the Non-Proliferation Treaty (NPT). A 
new footnote is added to § 110.29 to 
indicate that Argentina and Brazil will 
be removed from the restricted 
destination list following 
implementation ofthe Argentina/Brazil/ 
lAEA full scope safeguards agreement. 

Because subparts C end D are 
combined under e revised subpart C, the 
heading of subpart D is removed, and 
the headings ofsubparts E, F, G. H, I, 
J, K, and Lare redesignated. 

In § 110.30, the section heading is 
revised for clarity and a new paragraph 
is added to indicate that a fee is 
assessed under 10 CFR part 170 for 
filing an application with the NRC for 
a specific license for export or import. 
The foe was added to 10 CFR part 170 
in an earlier rulemak.ing (56 FR 31472; 
July 10, 1991). The July 10, 1991 final 
rule implements the Omnibus Budget 
Reconciliation Act of 1990 (Pub. L. 101-

. 508), which was signed into law on 
November 5, 1990. The Act mandates 
that the NRC recover approximately 100 
percent of its budget authority in Fiscal 
Year 1991 (FY91) and the next four 
years (FY1992-1995) by assessing fees 
for licensing services requested by 
applicants and through annual fees on 
licenses. There is no annual fee for a 
general or specific export or import 
license. In§ 110.31, the section heading 
is changed for clarification. 

The NRC has reviewed its processing 
of nuclear export license applications 
under the Atomic Energy Act of 1954, 
es amended, and has determined that 
certain classes of export license 
applications do not raise issues which 
require review by the Commissioners. 
Therefore, paragraphs 110.40(l:i)(3) and 
(b)(4) are amended to delegate 
additional authority to the NRC staff to 
act upon certain classes of applications 
without prior consultation with the 
Commissioners. Under the amended 
paragraphs, the Commissioners will no 
longer review a license application for 
an export to Canada involving heavy 
wet.llr · or for the export to EURA TOM or 
Japan of source material or low-enriched 
uranium for enrichment up to 5 percent 
in the isotope uranium-235. The 
Executive Branch has also determined 

. that these classes of export license 
applications do not raise issues which 
require review by the Executive Branch. 
Therefore, paragraphs 110.41(a)(3) and 
(a)(S) are amended to indicate that the 
NRC staff will act upon these classes of 
applications without prior consultation 

with the Executive Branch. Section 
110.40(a}, whlcb states that the 
Commission will start the review of 11 
license application lmmedlately after 
receipt, Is amended to add a phrase 
"pursuant to the regulations in this 
part" indicating that the required 
license application_ fee must be received 
before i:eview of the application begins. 

In § 110.42(a). footnote 3 Is 
rodesignated as footnote 2 and is revised 
to clarify those items under the 
licensing jurisdiction of the NRC, 
including the reference to "control 
rods" which is changed to "complete 
reactor control rod system", as one of 
the major componenta constituting a 
utilization facility. 

Section 1,0.43 concerning physical 
security standards is amended for 
clarification and simplification end to 
·incorporate the update and 
recommendations contained in the 
lAEA document INFCIRC/225/Rev.2, 
December 1989. 

In § 110.50, the name or the NRC 
contact referenced in paragraph (b)(3) is 
updated to reflect organiz.ational 
changes. 

In § 110.70, the NRC contact and 
address, concerning obtaining periodic 
lists of applications rec:eived, are 
updated in paragraph (c). 

· In Appendix A, paragraph (3} is 
amended by changing the words 
"reactor control rods" to "complete 
reactor control rod system" and by 
adding the phrase ", including the 
neutron absorbing part and the suppor1 
or suspension structures therefor;" after 
the words "reaction rate in a nuclear 
reactor". This is being done to be 
consistent with the 1evised definition of 
"utilization facility". 

Correc:tions·are made to Appendix B, 
which cavers gas centrifuge enrichment 
plant components under NRC's export 
licensing authority, and Appendix D, 
which coven reprocessing plant 
components under NRC's export 
licensing authority. 

Appendix E is redesimated as 
appendix G, and a new appendix Eis, 
added for clarificatlon of the coverage of 
specially designed or prepared · 
equipment. for use in a plant for the 
production of heavy water, deuterium; 
end deuterium compounds, which are 
subject to NRC's licensing regulations 
under 10 CFR 110.8. This action will 
conform NRC's licensing regulations lo 
the export control guidelines of the · 
international Nuclear Exporters Group 
(the Zangger Co~mittee), in which the 
United States participates. The list in 
appendix Eis Intended to clarify 
administration of export controls over 
those items. 
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A new appendix F Is added that Hsts 
the byproduct materials Wlder thi, 
licensing jurisdiction of the NRC. This 
is being done to assist exporters, 
importers. and customa officials ln 
determining whether a J)!lrtic:ular 
isotope is under the llamsing authority 
ofth11NRC. 

Because this ru)emaling involves a 
foreign affairs function of the United 
States, the prior notice and comment 
provisions of the Adminlstnitive 
Procedure Act do not epply,'pursuant to 
5 U.S.C. 553(a}(l), and good cause exists 
to make the amendments effective upon 
publication In the Peden] Register; 
pursuant to 5 U.S.C. 553(d) of that Act. 

Environmental lmpaci: Categorical 
Exclusion 

The NRC bas determined that this 
final rule ls the type of ection described 
as e categorical exclusion under 10 CFR 
51.22(c)(l). Therefore, neither an 
environmental impact statement nor an 
environmental assessment has been 
prepared for this final rule. 

Paperwork Reduction Act Statement 

This final rule does not contain a new 
or emended information coUection 
requirement subject to the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3501 
et seq.). Existing requirements were 
approved by the Office of Management 
and Budget, approval numbers 3150-
0036 and 31~027. 

Regulatory Analysis 

The Commission has considered 
alternatives to es well as the costs end 
benefits of the final nile. There is no 
alternative to amending the regulations 
for the export and import of nuclear 
equipment and materials.. The final rule 
would not result in any increase or cost 
to the public and ia intended to clarify 
the current regulations to assist · 
exporters, importers, and customs 
officials and to encourage the sxpanded 
use of general licences. The foregoing 
constitutes the regulatory analysis for 
this final rule. 

Regulatory Flexibility Certification 

As required by the. Regulatory 
Flexibility Act (5 u.s.c. eos(b)), the 
Commission certifies that this final rule 
does not have a significant economic 
impact on a substantial number of small 
entities. The effect of the final rule will 
be to clarify Part 110 to encourage 
expended use of general Jicenses and to 
provide greater understeilding of other 
provisions. This action will assist 
licensees and appJicanta in 
understanding and complying with the 
licensing procedures In Part 110 
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without increasing die economic Impact 
on licensees and applicants. 

BaclditAnalyaia 
The NRC has determined tliat the 

backfit rule, 10 CPR 50.109, de>e11 not 
. apply to this final rule because 10 CFR 

Part 110 applies only to export end 
import of nucl~ar facilities, materials, 
and equipment. Therefore, a bedflt 
analysis ls not required for this ftna) 
rule. 

List of Subjeda in 10 CFll Put 110 

Administrative practice and 
procedure, ClaBBified information, 
Criminal penalty.Export. Import. 
Incorporation by reference, 
Intergovernmental relations, Nuclear 
materials, Nuclear power planls sad 
reactors, Reporting and :recordkseping 
requirements, Scientific equipmenL. 

For the reasons set out in the 
preamble and under the authority of the 
Atomic Energy Ad of 1954, as amended, 
the Energy Reorganization Act of 1974, 
as amended, and 5 U.S.C.. 552 and 553, 
the NRC has adopted the following 
amendmenta·to 10 CFR Part 110. 

58 FR 57962 
Published 10/28/93 
Effective 11/29/93 
Comment period expires 1/10/94 

10 CFR Part 110 

RIN 3150-AE82 

Export and Import of Nuclear 
Equipment and Material; Export of 
High-Enriched Uranium 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission (NRC) is amending its 
regulations pertaining to the export and 
import of nuclear equipment and 
material to implement section 903 of the 
Energy Policy Act of 1992. The final 
rule augments NRC regulations to 
include the criteria for the export of 
high-enriched uranium specified in the 
Energy Policy Act. 
DATES: The rule becomes effective 
November 29, 1993. Submit comments 
on or before January 10, 1994. 
ADDRESSES: Mail written comments to: 
Secretary, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555, 
Attention: Docketing and Service 
Branch. 

Deliver comments to: 11555 Rockville 
Pike, Rockville, Maryland 20852, 
between 7:45 am and 4:15 pm Federal 
workdays. (Telephone 301-504-1966.) 

Copies of comments received may be 
examined at: the NRC Public Document 
Room at 2120 L Street NW (Lower 
Level), Washington, DC 20037. 
FOR FURTHER INFORMATION CONTACT: 
Elaine Hemby, Office oflntemational 
Programs, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555, 
Telephone (301) 504-2341. 
SUPPLEMENTARY INFORMATION: The 
Energy Policy Act of 1992 (Pub. L. 102-
496), was enacted on October 24, 1992. 
Section 903 of that Act added a new 
section 134 to the Atomic Energy Act of 
1954, as amended. The new section 134 
provides that the NRC may issue a 
license for the export of high-enriched 
uranium to be used as a fuel or as a 
target in a nuclear research or test 
reactor only if, in addition to any other 
requirement of that Act, ilie 
Commission determines that: 

(1) There is no alternative nuclear 
reactor fuel or target enriched in the 
isotope 235 to a lesser percent than the 
proposed export, that can be used in 
that reactor; 

(2) The proposed recipient of that 
uranium has provided assurances that, 
whenever an alternative nuclear reactor 
fuel or target can be used in that reactor, 
it will use that alternative in lieu of 
highly enriched uranium; and 

{3) The United States Government is 
actively developing an alternative 
nuclear reactor fuel or target that can be 
used in that reactor. 

Section 134 b. of the Atomic Energy 
Act of 1954, as amended, defines the 
operative terms as follows: 

b. As used in this section-
"(1) The term 'alternative nuclear 

reactor fuel or target' means a nuclear 
reactor fuel or target which is enriched 
to less than 20 percent in the isotope U-
235; 

(2) The term 'highly enriched. 
uranium' means uranium enriched to 20 
percent or more in the isotope U-235; 
and 

(3) A fuel or target 'can be used' in a 
nuclear research or test reactor if-

(A) The fuel or target has been 
qualified by the Reduced Enrichment 
Research and Test Reactor Program of 
the Department of Energy, and 

(Bl Use of the fuel or target will 
permit the large majority of ongoing and 
planned experiments and isotope 
production to be conducted in the 
reactor without a large percentage 
increase in the total cost of operating the 
reactor." 

The Commission has adopted 
amendments to §§ 110.2 and 110.42(a) 
of 10 CFR part 110 to include provisions 
of section 134 of the Atomic Energy Act 

110-SC-8 

of 1954, as amended. The amendment to 
§ 110.2 adds a definition of the term 
"target" as used in the statute. The 
amendment to § 110.42 adds a new 
paragraph (a)(9) that sets forth the 
criteria for export of high-enriched 
uranium as specified in the legislation. 

This rulemaking involves a foreign 
affairs function of the United States. 
Additionally, the Atomic Energy Act of 
1954, as amended, directs the 
Commission to impose the limitations 
on the issuance of licenses to export 
high-enriched uranium as described 
above. The changes to Commission 
regulations incorporate and interpret the 
relevant language of the Energy Policy 
Act of 1992 into 10 CFR part 110. The 
Commission has therefore found that, 
for the reasons stated above, notice of 
proposed rulemaking and comment 
thereon are not required by the 
Administrative Procedure Act (5 U.S.C. 
553(a)(1), codified at lei CFR 110.132(e), 
and 5 U.S.C. 553(b)(A)). Nevertheless, 
any interested member of the public 
who believes that the Commission has 
not accurately conformed part 110 to 
secti~n 134 of the Atomic Energy Act of 
1954, as amended, or has comments on 
any other relevant issue is invited to 
submit comments within 75 days of the 
date of publication of this rule. 

Environmental Impact: Categorical 
Exclusion 

The NRC has determined that the 
final rule in part 110 is the type of 
action described in 10 CFR 51.22(c)(1). 
Therefore, neither an environmental 
impact statement nor an environmental 
assessment has been prepared for this 
final rule. 

Paperwork Reduction Act Statement 
This final rule does not contain a new 

or amended information collection 
requirement subject to the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3501 
et seq.). Existing requirements were 
approved by the Office of Management 
and Budget, approval number 315~ 
0036. 

Regulatory Analysis 
The Commission has considered 

alternatives to as well as the costs and 
benefits of the final rule. There is no 
alternative to amending NRC's 
regulations in 10 CFR part 110 because 
the Energy Policy Act of 1992 directs 
the Commission to impose limitations 

..,on the issuance of licenses to export 
high-enriched uranium. NRC's 
regulations already provide strong 
regulatory control over the export of 
high-enriched uranium by strictly 
limiting its supply; therefore, the rule 
will have minimal impact on affected 
exporters. The final rule will not result 
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in any increase or cost to the public. 
The foregoing constitutes the regulatory 
analysis for this final rule. 

Bacldit Analysis 
The NRC has determined that the 

backfit rule, 10 CFR 50.109, does not 
apply to this final rule, and, therefore, 
a backlit analysis is not required for this 
final rule because part 110 applies only 
to the export and import of nuclear 
facilities, material and components, and 
does not deal with domestic facilities. 

List of Subjects in 10 CFR. Part 110 
Administrative practice and 

procedure, Classified information, 
Criminal penalties, Export, Import, 
Intergovernmental relations, Nuclear 
materials, Nuclear power plants and 
reactors, Reporting and recordkeeping 
requirements, Scientific equi_pment. 

For the reasons set out in the 
preamble and under the authority of the 
Atomic Energy Act of 1954, as amended, 
the Energy Reorganization Act of 1974, 
as amended, and 5 U.S.C. 552 and 553, 
the NRC is adopting the following 
amendments to 10 CFR part 110. 

59 FR48994 
Published 9/26/94 
Effective 11/10/94 

10 CFR Part 110 

RIN 3150-AE31 

Specific Licensing of Exports of 
Certain Alpha-Emitting Radionuclides 
and Byproduct Material 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission (NRC) is amending its 
regulations to establish specific 
licensing controls on the export of bulk 
tritium, transuranic isotopes americium-
242m, californium-249, califomium-
251, curium-245, curium-247, and 
certain specified alpha-emitting 
radionuclides; revise and establish new 
general licenses for tritium and the 
specified alpha-emitting radionuclides 
which are keyed to the recipient 
country's membership in the Nuclear 
Suppliers Group; remove Argentina, 
Brazil, and Chile from the list of 
restricted destinations; and revise the 
general license for exports of Canadian­
origin uranium. The amendments are 
necessary to conform the export controls 

of the United States to international 
export control guidelines and a treaty 
obligation of the U.S. under the U.S.­
Canada Agreement for Cooperation. 
EFFECTIVE DATE: November 10, 1994. 

. FOR FURTHER INFORMATION CONTACT: 
Elaine Hemby, Office of International 
Programs, Nuclear Regulatory 

. Commission, Washington, DC 20555, 
: telephone (301) 504-2341. 

: SUPPLEMENTARY INFORMATION: 

I. Background 

On March 17, 1993 (58 FR 14344), the 
NRC published in the Federal Register 
a proposed rule that would amend 
NRC's regulations in 10 CFR Part 110 
pertaining to the export of nuclear 
material and equipment. The proposed 
amendments would revoke the current 
general licenses for bulk tritium and 
alpha-emitting radionuclides having an 
alpha half-life of 10 days or greater but 
less than 200 years to conform NRC's 
regulations to the export control 
guidelines of the Nuclear Suppliers 
Group (NSG) for nuclear-related, dual­
use items contained in IAEA INFCIRC/ 
254/Revision 1/Part 2 and approved in 
1992.1 The alpha-emitting radionuclides 
subject to this rule are plutonium-236, 
plutonium-238, thorium-227, thorium-
228, uranium-230, uranium-232, 
actinium-225, actinium-227, 
californium-248, californium-250, 
califomium-252, curium-240, curium-
241, curium-242, curium-243, curium-
244, einsteinium-252, einsteinium-253, 
einsteinium-254, einsteinium-255, 
fermium-257, gadolinium-148, 
mendelevium-258, polonium-208, 
polonium-209, polonium-210, and 
radium-223 (specified alpha-emitting 
radionuclides). Consistent with the NSG 
guidelines, new general licenses would 
be established to permit the export of 
the specified alpha-emitting 
radionuclides and dispersed tritium to 
countries which are members of the 
NSG dual-use guidelines and to permit 
the export of the specified alpha­
emitting radionuclides to most other 
countries when in a device, or a source 
for use in a device, containing less than 
100 millicuries (3.7 GBq) of alpha 
activity per device (10 CFR part 71, 
appendix A, provides specific activities 
in curies per gram). 

• Tritium and reactor produced alpha-emitting 
radionuclides are the two commodities on the NSG 
dual-use list whose exports are regulated by the 
NRC. The other items identified on this list, 
including alpha-emitting radionuclides produced 
with nuclear particle accelerators, are subject to 
Department of Commerce export controls, and are 
contained on a list referred to as the Nuclear 
Referral List. 
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The current general license for source 
material in§ 110.22(b) would be revised 
to reduce the annual limit of Canadian­
origin natural uranium that can be 
exported to any single country from 
1,000 kilograms to 500 kilograms to help 
assure U.S. compliance with provisions 
of the U.S.-Canada Agreement for 
Cooperation. 

The current general licenses for 
transuranic isotopes americium-242m, 
californium-249, califomium-251, 
curium-245, and curium-247 would be 
revoked to conform NRC's regulations to 
the International Atomic Energy List of 
the Coordinating Committee on 
Multilateral Export Controls (COCOM). 
Although COCOM was dissolved in 
March 1994, the NRC is placing specific 
licensing controls on these isotopes 
because the U.S. and other COCOM 
member countries agreed to retain 
export controls on the existing COCOM 
list of items. Steps are now being taken 
by former COCOM member countries to 
propose that the NSG control most, if 
not all, of the nuclear commodities on 
the COCOM list. 

The proposed amendment to 
restructure Appendix A, which 
describes the nuclear reactor equipment 
subject to NRC licensing authority, will 
be addressed in a separate rulemaking 
proceeding. 

II. Comments on the Proposed Rule 
The Commission received six letters 

commenting on the proposed rule. 
Copies of the letters are available for 
public inspection and copying for a fee 
at the Commission's Public Document 
Room, located at 2120 L Street, NW 
(Lower Level), Washington, DC. Five of 
the letters, two of which were from the 
same company, came from U.S. 
manufacturers that utilize sources 
containing the specified alpha-emitting 
radionuclides. These commenters 
strongly objected to the revocation of 
the general licenses for the specified 
alpha-emitting radionuclides, 
particularly califomium-252 (Cf-252). 
The commenters indicated that the 
specific licensing requirements could 
result in serious economic disadvantage 
to their export business. It is their view 
that specific licenses would be 
disruptive to their businesses and cause 

· them to lose potential business because 
of the higher expenses of license 
application fees, the additional 
paperwork burden, time delays, and 
uncertainties in delivery. One 
commenter believed the current general 
license regulations in Part 40 provided 
sufficient documentation to identify the 
supplier, quantity exported, and end 
user/end use. Several commenters 
argued that the revisions were 
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unnecessary and were without any 
benefit to the stated objective of 
nonproliferation of nuclear weapons. 

In view of these adverse comments, 
the NRC asked the companies to provide 
specific sales data on their exports to 

· better understand the implications of 
the new regulation. After reviewing the 
responses, the NRC continues to believe 
that the economic impact on these 
companies is not significant because of 
the steps we have taken to address their 
concerns. First, the new general licenses 
permit the export of the specified alpha­
emitters in quantities up to 100 
millicuries to most countries, even 
when they are shipped separately from 
the equipment in which they are to be 
used. This understanding, in itself, 
reduced much of their concerns. The 
final rule was revised to clarify this 
point. Other new general licenses 
permit the export of unlimited 
quantities (except as limited by existing 
general licenses) of the specified alpha­
emitting radionuclides to NSG member 
countries. These new general licenses 
will allow ·the companies to export a 
significant quantity of their Cf-252 
sources, including replenishment 
sources, without obtaining specific 
licenses. Also the companies are 
encouraged to apply for broad, long­
term licenses to export their Cf-252 
sources. These kinds of applications 
could include customers in a number of 
friendly, non-NSG countries and in 
sufficient quantities to cover 
replenishment sources for six years. 

Several commenters questioned 
whether a source containing less than 
100 millicuries (186 micrograms) of Cf-
252, if shipped separately from the 
device in which it is to be U:sed, could 
be exported under the proposed new 
general license. One commenter noted 
that in the NRC materials licensing 
regulations, a "source" is not defined as 
a "device". As stated above, the NRC 
considers, for the purpose of part 110, 
that the export of a Cf-252 source for use 
in a specified device qualifies for this 
general license. The new general 
licenses are revised to clarify this point. 

One commenter requested that the 
effective date of the rule be delayed or 
that exports under contract be exempted 
by a "grandfather" clause to avoid 
possible forced defaults in currently 
existing contracts that are now subject 
to specific licensing controls. In 
response to this concern, the effective 
date of this rule is 45 days after 
publication. This should be sufficient 
time for exports that are "in process" to 
be accomplished without default. The 
NRC did not consider a "grandfather" 
clause in the rule to cover committed 
contracts. One commenter has 
committed contracts to deliver Cf-252 

sources to the year 1997. The NRC 
believes these sources should not be 
excluded from the new regulation for 
more than another few weeks. The 
applicable export control guidelines 
were agreed to by the U.S. and other 
NSG member countries in 1992 and 
should be implemented by the NRC 
without an extended delay. 

A commenter representing a major 
U.S. vendor stated that the proposed 
restructuring of Appendix A and the 
new language still did not clearly 
delineate which minor reactor 
components required NRC licenses and 
which fall within the jurisdiction of the 
Department of Commerce. The 
commenter believed that the proposed 
amendment could result in increased 
confusion for exporters. In view of this 
comment, the Commission defers 
consideration of the revision of 
Appendix A to a future rulemaking. 

The same commenter was concerned 
that service tooling contaminated with 
residual byproduct, source, or special 
nuclear material may be subject to 
specific licensing controls under the 
proposed rule. It is not the intent of the 
NRC to place new controls on these 
types of nuclear materials in this 
rulemaking. 

III. The Final Rule 
Under current NRC regulations, bulk 

. tritium in quantities up to 100 curies, 
the specified alpha-emitting 
radionuclides in unlimited quantities, 
and transuranic isotopes americium-

. 242m, californium-249, californium-
251, and curium-245 in unlimited 
quantities can be exported to most 
countries under general licenses. The 
final rule amends the general license 
provisions in§§ 110.21-110.23 for the 
export of special nuclear, source, and 
byproduct material to revoke the general 

. licenses for these materials. Specific 
licensing controls are established on the 
above materials. Although some of the 

. specified alpha-emitting radionuclides 
· inadvertently were not specifically 
· identified in the proposed rule, they are 
, included in the general license 
revocation implemented by this rule. 

· Argentina, Brazil, and Chile are 
removed from the list of restricted 
destinations in § 110.29. Since 
publication of the proposed rule, 
Argentina and Brazil have ratified and 
begun implementation of the Argentina/ 
Brazil/IAEA full-scope safeguards 
agreement and Chile has waived into 
force the Treaty of Tlatelolco. 

Section 110.30 is a list of the other 
member countries of the NSG. Exports 
of the specified alpha-emitting 
radionuclides in unlimited quantities 
(except as limited by the existing 
general licenses) and dispersed tritium 
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in quantities up to 40 curies per device 
are permitted to NSG member countries 
under the new general licenses 
established for them. Subsequent to the 
publication of the proposed rule, 
Argentina has become a member of the 
NSG and is included in the list. 

Three items covered in this final rule 
were not specifically identified in the 
proposed rule: (1) The general licenses 
in § 110.23 for einsteinium-252 -253 
-254 -255, fermium-257, gadolinium-
148, and mendelevium-258 are revoked; 
(2) Argentina, Brazil, and Chile are 
removed from the restricted destination 
list in§ 110.29; and (3) Argentina is 
added to the NSG member list in 
§ 110.30. Although the NRC did not 
publish these changes for comment in 
the proposed rule, the NRC is merely 
codifying international obligations of 
the United States. The NRC is 
proceeding to final rule because these 
changes involve a foreign affairs 
function of the United States. Therefore, 
solicitation of public comment is not 
required under the Administrative 
Procedure Act (5 U.S.C. 553(a)(l)) and 
10 CFR 110.132(e) and 110.134. Here 
solicitation of public comments would 
delay U.S. conformance with its 
international obligations and therefore 
would not be in the public interest. 

Environmental Impact: Categorical 
Exclusion 

The NRC has determined that this 
final rule is the type of action described 
as a categorical exclusion under 10 CFR 
51.22 (c)(l) and (c)(2). Therefore, neither 
an environmental impact statement nor 
an environmental assessment has been 
prepared for this final rule. 

Paperwork Reduction Act Statement 
This final rule amends information 

collection requirements that are subject 
to the Paperwork Reduction Act of 1980 
(44 U.S.C. 3501 et seq.). These 
requirements were approved by the 
Office of Management and Budget, 
approval numbers 3150-0036 and 3150-
0027. 

The public reporting burden for this 
collection of information is estimated to 
average less than 3 hours per response, 
including the time for reviewing 
instructions, searching existing data 
sources, gathering and maintaining the 
data needed, and completing and 
reviewing the collection of information. 
Send comments regarding this burden 
estimate or any other aspect of this 
collection of information, including 
suggestions for reducing this burden, to 
the Information and Records 
Management Branch (T-6F33), U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555, and to the Desk 
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Officer, Office of Information and 
Regulatory Affairs, NEOB-10202, 
(3150-0036, 3150-0027), Office of 
Management and Budget, Washington, 
DC 20503. 

Regulatory Analysis 
See the discussion in the Regulatory 

Flexibility Certification for the final 
regulatory analysis for this rule. 

Regulatory Flexibility Certification 

As required by the Regulatory 
Flexibility Act (5 U.S.C. 605(b)), the 
Commission certifies that this rule does 
not have a significant economic impact 
on a substantial number of small 
entities. 

Based on the information available to 
the Commission at the time the 
proposed rule was published, the 
Commission previously certified that 
the proposed rule, if adopted in final 
form, would not have a significant 
economic impact on a substantial 
number of small entities. The 
information to support this was 
obtained from the Department of 
Energy's national laboratories and some 
industry sources. The Commission also 
invited any small entity that determined 
that it is likely to bear a 
disproportionate economic impact 
because of its size to notify the 
Commission. 

The Commission received four 
comments on the proposed rule from 
U.S. manufacturers that utilize 
radioactive sources containing Cf-252. 
Two of the companies qualify as small 
entities. Through their comments, the 
Commission became aware of the 
potentially detrimental economic 
impact that the revocation of the general 
licenses under which they were 
permitted to export Cf-252 would have. 
In view of these adverse comments, the 
NRC asked the companies to provide 
sales data on their exports to better 
reflect the implications of the new 
regulation. Based on a review of this 
summary data, the NRC, in cooperation 
with the companies, found that the 
impact of the rule changes on future 
sales will be much less than they had 
feared. 

First, new general licenses are 
established to permit the export of CF-
252 sources in quantities up to 100 
millicuries to most countries, even 
when they are shipped separately from 
the equipment in which they are to be 
used. This understanding, in itself, 
reduces much of their concerns. 
Further, other new general licenses are 
established to permit the export of 
unlimited quantities (except as limited 
by existing general licenses) of Cf-252 
sources to NSG member countries. 
These new general licenses will allow 

the companies to export a significant 
quantity of their Cf-252 sources, 
including replenishment sources, 
without obtaining specific licenses. In 
addition, the companies may submit 
broad, long-term licenses to export their 
Cf-252 sources to their medical, 
scientific, industrial, and reactor-related 
customers in friendly, non-NSG 
countries, thereby eliminating case-by­
case review. Such licenses could 
authorize exports of Cf-252 sources in 
sufficient quantities to cover startup 
sources and replenishment sources for 
Taiwan and South Korean power 
reactors for a number of years. The 
anticipated value of the exports under 
such licenses would range from 
$260,000 to over $2 million. Other such 
licenses could authorize exports of Cf-
252 sources and replenishment sources 
to medical, industrial, and scientific 
customers, with total export values 
under such licenses ranging from 
$100,000 to over $500,000. The current 
fee would be $1300 for each specific 
license application submitted. These 
steps will greatly reduce the financial 
burden of the license application fees 
and the additional paperwork. The 

, processing of an export license 
application of this type normally takes 
less than 45 days for final action. The 
annual burden imposed by the rule is 
estimated to average less than 3 hours 
for an exporter for each specific 
application. The staff expects less than 
ten new applications a year as a result 
of this rule. 

As an additional step to address the 
concerns of the exporters, the NRC 
consulted with the Department of 
Energy technical specialists to 
determine if any adjustments could be 
made to the proposed amendments for 
the specified alpha-emitting 
radionuclides, particularly Cf-252, to 
lessen the burden on U.S. exporters that 
export these materials to non-NSG 
member countries (exports to NSG 
countries would still be under general 
licenses). However, no acceptable 
adjustments were identified. We 
confirmed with U.S. nuclear weapons 
design experts that all of the specified 
alpha-emitting radionuclides, including 
Cf-252, could have some utility in 
nuclear explosive devices and that the 
100 millicurie threshold for control was 
appropriate for the specified alpha­
emitting radionuclides. 

There are no alternatives for achieving 
the stated objective. This rule is 
necessary to conform NRC's export 
controls to the international export 
guidelines of the NSG. The United 
States and other NSG member countries 
have formally agreed to control these 
materials because of their utility in 
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nuclear explosive weapons. Thus, the 
regulation is required to satisfy an 
international obligation of the United 
States. The foregoing discussion 
constitutes the regulatory flexibility 
analysis and the regulatory analysis for 
this final rule. 

Backfit Analysis 

The NRC has determined that a 
backfit analysis is not required for this 
final rule because these amendments do 
not include any provisions that would 
require backfits as defined in 10 CFR 
50.109(a)(l). 

List of Subjects in 10 CFR Part 110 

Administrative practice and 
procedure, Classified information, 
Criminal penalties, Export, Import, 
Intergovernmental relations, Nuclear 
materials, Nuclear power plants and 
reactors, Reporting and recordkeeping 
requirements, Scientific equipment. 

For the reasons set out in the 
preamble and under the authority of the 
Atomic Energy Act of 1954, as amended, 
the Energy Reorganization Act of 1974, 
as amended, and 5 U.S.C. 552 and 553, 

; the NRC is adopting the following 
· amendments to 10 CFR Part 110. 

59 FR 50688 
Published 10/5/94 
Effective 10/5/94 

NRC Library; Address Change 

See Part 35 Statements of Consideration 
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60 FR 37556 
Published 7/21/95 
Effective 8/21 /95 

10 CFR Part 110 

RIN 3150-AD36 

Import and Export of Radioactive 
Waste 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission (NRC) .is amending its 
regulations to establish specific 
licensing requirements for the import 
and export of radioactive waste and to 
clarify the requirements for the import 
and export of incidental radioactive 
material coming into or leaving the 
United States. The amendments 
conform the policies of the United 
States to the guidelines of the 
International Atomic Energy Agency 
(IAEA) Code of Practice on the 
International Transboundary Movement 
of Radioactive Waste. These 
amendments strengthen the 
Commission's control over radioactive 
waste entering and leaving the United 
States. 
EFFECTIVE DATE: August 21, 1995. 

ADDRESSES: Copies of comments 
received are available for public 
inspection.and copying for a fee at the 
Commission's Public Document Room, 
located at 2120 L Street; NW. (Lower 
Level), Washington, DC. 
FOR FURTHER INFORMATION CONTACT: 
Ronald Hauber, Office of International 
Programs, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555-
0001, Telephone (301) 415-2344. 

SUPPLEMENTARY INFORMATION: 

I. Objective·and Background 
II. Analysis of Public Comments on Proposed 

Rule 
III. Overview of New Rule 

I. Objective and Background 
Radii;iactive waste is generated from 

the nuclear fuel cycle during the norm.al. 
operation of nuclear power plants, fuel 
fabrication plants, enrichment facilities, 
uranium mining and milling facilities; 
the decommissioning and close out of 
nuclear facilities (environmental 
restoration); and the use of radioactive 
materials in medicine, industrial 
applications, research, and education. 
The nuclear fuel cycle is by far the 
largest source of radioactive waste, with 
low-level radioactive waste (LLW) 
currently accounting for the largest 
proportion of waste by volume. The 
importance of protecting human health 
and the environment in radioactive 
waste management and disposal has 
long been recognized by the NRC. This 
rule helps ensure the safe·management 
and disposal ofradioactive.waste by 
amending the NRC's regulations in 10 
CFR Part 110 with respect to radioactive 
waste entering or leaving the 
jurisdiction or control of the United 
States. The amendment also clarifies the 
requirements applicable to shipments of 
incidental radioactive material. 

This final rule is intended to reflect 
the principles of the International 
Atomic Energy Agency (IAEA) Code of 
Practice on the International 
Transboundary Movement of 
Radioactive Waste (Code). The Code 
was approved µi September 1990, with 
strong U.S. Government support. The 
Code resulted from an international 
effort within the lAEA to address 
concerns about possible improper 
transfer and disposal of radioactive 
waste. A set of principles was 
established to guide countries in the 
development and harmonization of 
policies and laws on transboundary 
movements of radioactive waste to 
ensure its safe management and 
disposal. A basic principle of the Code 
is that international movements of 
radioactive waste should take place 
with the prior notification and consent 
of the sending, receiving, and transit 
countries. The Code also provides that 
no receiving country should permit the 
receipt ofradioactive waste for 
management or disposal unless it has 
the administrative and technical 
capacity and regulatory structure to 
manage and dispose of the waste in a 
manner consistent with international 
safety standards. Before the issuance of 
this final rule; NRC's regulations were 
not consistent with the principles 
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embodied in the Code, especially with , 
regard to possible transfers of LL~. (The 
Basel Convention on the Control of 
Transboundary Movements of 
Hazardous Wastes and their Disposal 
expressly excludes from its coverage 
"[w]astes which, as a result.of being 
radioactive, are subject to other 
international control systems, including 
international instruments; applying 
specifically to radioactive materials". 
Because the IAEA Code of Practice is an 
international instrument applying 
specifically to radioactive materials, 
radioactive waste is excluded from the 
scope of the Basel Convention.) 

Under the Atomic Energy Act of 1954, 
as amended, NRC has the statutory 
responsibility for authorizing the export 
and import of byproduct, source, and 
special nuclear material. The NRC , 
regulates the import and export of these 
materials under 10 CFR Part 110. Until 
now, NRC's regulations in Part 110 were 
concerned primarily with exports and 
imports that have nuclear proliferation 
significance. Thus, radioactive materials 
that have little or.no significance with 
respect to national security 
(proliferation), such as LLW, have not 
been subject to specific licensing. 
Rather, radioactive.waste.has been 
allowed to leave the United States under 
general export licenses pursuant to 
§§ 110.21-110.23, and to enter the 
United States under similar Part 110 
provisions in§ 110.27. (After entry into 
the United States, the domestic 
regulations of the NRC and Agreement 
States apply.) During the development 
of this rulemaking, the NRC, in 
consultation with other government 
agencies, published an advance notice 
of proposed rulemaking (ANPR) on 
February 7, 1990 (55 FR 4181) to seek 
comments from the public, industry, 
and other government agencies on four 
possible options and thirteen associated 

. questions for establishing an NRC policy 
on radioactive waste exports and 

·imports.The comments received in 
response to the ANPR were considered 
in a proposed rule published in the 
Federal Register on April 28, 1992 (57 
FR 17859). The comments on the 
proposed ntle were considered in the 
development of the definitions, 
exceptions, procedures, and licensing 
criteria of the final rule. 

II. Analysis of Public Comments on 
Proposed Rule 

Seventeen letters of comment were 
received in response to the proposed 
rule from individuals, organizations, 
industry, and government agencies. One 
letter was subsequently withdrawn. 

One commenter believed that.the NRC 
should not permit any category of 
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radioactive waste to be moved into or 
out of the United States, _except perhaps 
in a few extraordinary circumstances. 
Another commenter urged the NRC to 
ban all imports and exports of 
radioactive waste. The NRC does not 
agree with these. highly restrictive 
approaches. International commerce in 
radioactive waste, including movement 
of waste into and out of the United 
States, may be desirable from a policy 
.perspective. For example, some 
commerce involving radioactive waste 
may further important policy goals of 
the international community (such es 
waste shipments for international 
research) and other shipments may 
embody desirable take-back features 
(such as return of U.S. Government 
radioactive waste and shipments of used 
.radioactive sources to authorized 
consignees). . 

Other commenters urged.the NRC to 
exempt from specific licensing controls 
movements of sealed sources that are 
being returned to the .U.S. or another 
country for reconditioning, recycling or 
reprocessing. They noted that, while.the 
supplementary information of the 
proposed rule incorporated this view, 
ilo such provision was expressly 
·provided in the regulations. The NRC 
believes that there should be an 
exclusion from the-definition of 
"radioactive waste" -in Part 110 for 
movements,of sealed sources and 
devices containing sealed sources to any 
qualified manufacturer authorized to 
receive and possess them. These types 
of transfers help to ensure that the 
materials ere handled responsibly and 
not left in dispersed and perhaps 
unregulated locations around the world, 
and therefore they should not be subject 
to specific licensing if the radioactive 
materiel involved would not otherwise 
be subject to such licensing. The 
definition ofradioactive waste has been 
revised to exclude these ·shipments. 

One-commenter expressed the_ view 
that export end import of LLW should 
be treated no differently from sealed 
sources and radiopharmeceuticals, 
opining that all radioactive materials 
should be handled consistently. It is not 
clear whether this means that the 
regulations shpuld apply the same 
treatment to waste and non-waste forms 
of radioactive material, or whether the 
commenter simply believes that ell 
types of radioactive waste should be 
treated identically. The NRC believes 
that the former approach would not be 
consistent with the view embodied in 
the Code of Practice that there should be 
a special regime for transboundary 
movements of radioactive waste. The 
NRC is in general agreement with the 
position that most radioactive waste 

· should be handled consistently, but in 
some situations there are policy 
considerations that militate in favor of 
a different result. An example of this is 
found in the exclusion of certain sealed 
sources from the definition of 
"radioactive waste", discussed above. 

· Other exceptions ere discussed 
, elsewhere in the supplementary 
· information. 

Several commenters said that NRC's 
_ policy on regulation of export and· 
'. import of radioactive waste for waste 
management purposes needs 
modification. They opined that import 
and export for waste management 
purposes, as distinct from disposal, 
should not be subject to specific 
licensing under Part 110. One of these 
commenters, representing-businesses in 

· decommissioning and environmental 
, restoration activities, said that specific 
• licensing should not be required for 
" volume reduction, treatment, and 
· resource recovery. Others argued that 
, waste.management practices should be 
i encouraged internationally without 
' unnecessary restrictions as rising 
: .disposal costs make them more feasible 
: and cost effective, especially when 
, residual LLW will be returned to the 
i country of origin. In response to these 
· comments, the NRC has made special 

provisions for certain shipments 
intended for recycling or resource 
recovery. (See the provisions in the final 

· rule relating to incidental radioactive 
' material.) However, though the 
; proposed rule published in 1992 did 

have an exclusion for return of 
- radioactive waste to a consignee in the 
· country that previously exported the 

radioactive material, after careful 
consideration of the comments, the NRC 

. has concluded that a general exemption 
for waste going to the country of origin 

· would not ensure conformity with the 
Code of Practice. A country that exports 

· radioactive material may not have 
. adequate means to handle.its 
management or disposal when returned 
as radioactive waste. Further, such a 

_ broad exemption would leave too large 
· a regulatory gap; permitting a country of 
• origin to be used as a way station for 
waste intended for disposition 
elsewhere. Thus, this change also 
addresses the concerns of commenters 
who .expressed apprehension that 
radioactive waste might be exported 
from the U.S. under false pretenses. 

Three commenters were of the view 
that specific licenses should not be 
required for transboundary movements 
of what the final rule terms "incidental 
radioactive material"-j.e., radioactive 
material ~ot otherwise subject to 
specific licensing under Part 110 that is 
contained in or a contaminant of any 
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non-hazardous, non-radioactive material 
that is exported or imported for 
recycling or resource· recovery of the 
non-radioactive component. The 
Commission agrees that such 
movements should not require the 
issuance of a specific license because, 
by definition, the immediate purpose of 
these shipments is not waste 
management or disposal of the 
radioactive component. The rule helps 
to ensure the purpose is bona fide by 
limiting the use of the term "incidental 
radioactive material" to situations in 
which the exported material will not be 
processed for separation of the 
radioactive component before the 
recycling or resource recovery occurs or 
during the resource recovery process. 
However, since in these cases the 
radioactive component of the material 
being shipped has, in itself, no 
foreseeable use, the Commission 
believes that some form of regulatory 
oversight of these exports is required in 
order to help ensure that an exporter 
will not ship radioactive waste for 
disposal in another country under the 
guise of shipping usable materials for 
recycling or resource recovery. The 
proposed rule.was somewhat ambiguous 
on this point. Therefore, the final 
regulations have been clarified in that 
regard. (The term "incidental 
radioactive material" is applied to the 
radioactive component of the exported 
materiel, rather than a term identifying 
the radioactive component as a fonn of 
radioactive waste, because the 
Commission believes that this will 
avoid unnecessary limitations on the 
usefulness of the material for recycling 
or resource recovery.) 

Under the rule proposed in 1992, an 
exporter of material that contains or is 
contaminated with radioactive material 
for which no use is foreseen was 
generally required to file an NRC Form 
7 before the export took place and the 
export required a specific license issued 
by the NRC. Under the final rule, an 
exporter of incidental radioactive 
material will still be required to file an 
NRC Form 7 before the export takes 
place (if the total amount of the 
shipment containing the incidental 
radioactive material exceeds 100 
kilograms), but the NRC will not issue 
a specific license in these cases. 
Shipments involving incidental 
radioactive material will continue to 
take place under the general license 
provisions in§§ 110.19-110.30. 
Deliberate misrepresentations on the 
form are subject to the same penalties as 
apply to falsification of other documents 
submitted in matters involving the 
United States and may subject a person 
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to criminal sanctions under section 223 
of the Atomic Energy Act. To help 
clarify the application of the rule in 
these cases, definitions of "incidental 
radioactive material" and 
"management" have been added in the 
final rule. · 

Several commenters were concerned 
that the proposed definition ·or 
"radioactive waste" was too vague and 
subjective, possibly leading to an 
exporter shipping radioactive waste for 
disposal in another country under the 
guise of shipping usable materials for 
recycling or resource recovery. Several 
other commenters, including one 
representing_ electrical utilities in the 
United States, criticized the proposed 
definition of radioactive waste as 
differing from the. various waste terms 
in other pans of NRC's regulations. One 
said that the definition had not been 
sufficiently evaluated by affected parties 
and that basing it Upon whether "use is 
foreseen" is unprecedented in NRC's 
regulations and represents new NRC . 
thinking which could have implications 
beyond the amendments to Part 110. 
The NRC recognizes that the concept of 
foreseeable use, introduced by the IAEA 
Code of Practice, could cause some 
confusion. Therefore, in response to 
these concerns, the definition of 
"radioactive waste" has been.clarified to 
provide for usage of the term in a · 
manner that is generally more consistent 
with NRC's usage for domestic · 
purposes. As so defined, the export and 
import of radioactive waste requires 
issuance of a specific license under Part . 
110. 

Generally, the final rule requires the 
filing of an NRC Form 7 for export of· · 
radioactive waste, as was provided · 
under the proposed rule. Exports of 
radioactive waste remain subject to the 
specific licensing requirements of Part 
110, unless expressly excluded. In 
addition, an NRC Form 7 must be filed 
before the export of incidental 
radioactive matepal (if the total amount 
of the shipment containing the . 
incidental radioactive material exceeds 
100 kilograms), but in most instances a· 
specific license will not be required for 
such an export. Information required to . 
be reported on NRC Form 7 is listed in 
10 CFR 110.32. 
· Under the final rule, imports of 

radioactive waste are also subject to the. 
specific licensing provisions of Part 110. 
Imports of incidental radioactive 
material, however, do not require the. 
filing of any information with the NRC 
and remain subject to the general 
licensing provisions of Part 110. This is 
considered sufficient in light of the 
extensive domestic regulatory program 

to which they will be subject when they 
enter the United States. 

One commenter said the proposed 
regulation was unclear on NRC's 
position on imports and exports. of 
mixed waste (i.e., waste that consists of 
hazardous waste and radioactive waste). 
It is the NRC's view that with respect to 
radioactive waste components of mixed 
waste, such transboundary movements 
sho.uld be subject to the specific 
licensing requirements of Part 110,.and 
the definitions of "incidental 
radioactive material" and "radioactive 
waste" reflect this position. 
Accordingly, the NRC, under the 
Atomic Energy Act, will license 
movements of mixed waste into and out 
of the United States. The Environmental 
Protection Agency (EPA) under the 
Resource Conservation and·Recovery 
Act and the NRC under the Atomic 
Energy Act jointly regulate exports of 
mixed waste from the jurisdiction of the 
United States. The NRC will consult 
with the EPA regarding Part 110 license 
applications relating to movements of 
mixed waste. (Domestically, mixed · 
waste is subject to applicable 
regulations of the EPA and NRC.) A 
sentence has been added to § 110.19 
alerting potential shippers to the fact 
that an NRC license does not avoid the 
need to consult with the EPA regarding 
the hazardous component of mixed 
waste. 

· One· commenter stated its view that 
service tooling used in nuclear facilities 
contaminated with radioactive materials 
is not radioactive waste as defined in 
the prqposed rule. It was not NRC's · 
intent to include as radioactive waste 
exports and imports of contaminated 
equipment (including service tools) 
used in nuclear facilities, if.the 
equipment is being shipped for use in 
another such facility and no~ for 
management or disposal. While oile 
could reasonably maintain that this is 
not a question of radioactive waste at 
all, to ensure that the NRC's intent is 
free from doubt, the· definition of · 
"radioactive waste'' in the final rule 
clarifies this point. 

Two commenters expressed concern 
that the information required on an 
application for a specific license did not 
include the date, time, and route of 
transit of the radioactive waste, or a 
statement of ultimate disposition of the 
waste. The NRC believes that at the time 
of filing an application for a specific 
license it may be too early for an 
exporter or importer to provide a precise 
shipping date and time. However, the 
approximate date of shipment is 
required to be stated. In addition, the 
NRC has added a requirement for the 
route of transit information to be 
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provided before the export or import 
takes place. 

One Federal official asked how other 
Federal agencies would be notified of an 
application for a specific license. The . 
Department of State, as lead Executive 
Branch agency for the review of nuclear 
exports, has agreed to notify other 
appropriate Federal agencies. For an 
import application, the NRC would 
itself seek the views of appropriate 
Federal and State agencies. The NRC 
recognizes the unique interest and 
responsibilities of the States under the 
.Low-level Radioactive Waste Policy Act 
for safe management and disposal of 
LLW. Therefore, consultation with 
affected States is appropriate. · 

One commenter expressed concern· 
that tne proposed rule did not include 
a provision for informing LLW compacts 
before issuance of a specific license for . 
import or export of radioactive waste. 
Section 110.70(b) haa been·l'Bvised to . 
require that the Commission publish in 
the Federal Register a.notice of receipt 
of an application for a specific license 
for the export or import of radioactive 

· waste (other than incidental radioactive 
material). To promote consideration of 
LLW compacts' restrictiqns on waste 
disposal, the Commission will exchange 
information and views with interested 
compacts. The NRC also intends to take 
other reasonable steps to inform States · 
and LL W compacts of pending requests 
for specific licenses for.import or export· 
of radioactive waste; but believes it to be. 
unnecessary to spell this out in the 
regulations. 

One commenter suggested that th~ 
Department of. Transportation.and the 
Customs Service shou:ld ·be.able·to . 
initiate eff<~rts to determine the validity · 
of statement~ m~de with respect to a 
particular export or import. The 
Commission expects that if the 
Department of Transportation or the 
Customs Service encounters a 
questionable export, they will seek 
assistance from the NRC. The NRC will 
then work with the Department of State 
and other concerned parties in resolving 
questions raised ·in such circumstances. 

Another commenter referred, among 
other things, to the proposed rule's 
inconsistency with NRC's below 
regulatory concern (BRC) policy. The 
BRC policy has been withdrawn by the 
NRC (See 58 FR 44610; August 24, 
1993). 

One commenter suggested offering the 
import and export licensing program to 
the Agreement States· for administration 
over its licensees. The NRC disagrees 
with this suggestion. This transfer 
would be inconsistent with Section 274 
c. of the Atomic Energy Act, which 
specifically provides that no agreement 
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entered into under the Agreement -States 
program shall provide for . 
discontinuance of any NRC authority 
with respect to the export from or 
import into the United States of 
byproduct, source, or special nuclea.r 
material. However, NRC's export and 
import licensing authority does not 
diminish any separate authority vested 
in States and LLW compacts, by the 
. Atomic Energy Act or the Low-Level 
Radioactive Waste Policy Act.fa regard 
to the licensing, handling, and disposal 
of radioactive materials within the 
United States. 

m. Overview.of New Rule 
· The purpose of this rule is to conform 
NRC's regulations on export.and import 
of nuclear equipment and material with 
the pririciples.ofthe IAEA Code of · 
Practice on the International 
Transboundary Movement of 
Radioactive Waste. The Code's 
gµ.idelines state that each individual· 
country should take the appropriate 
steps·necessary to ensure that the 
international transboundary movement 
ofradioactive waste is.managed safely. 
This rule is designed·to serve that 
purpose. · . 

The final rule requires that a person 
file an application with the NRG for a 
specific license to export or import 
radioactive waste, including mixed 
waste, but distinguishes a separate· . 
category of "incidental r~dioactive 
material':. Radioactive waste subject to 
the specific licemiing requirements of 
Part .110 may not:be .exported from or 
imported ip.to. the United States unless 
the .. NRC bas granted such a license. The 
export and import ·of incidental 

. radioactive material (i.e.; ,radioactive 
material not subject to the ·Specific 
licensing controls of Part 110 that is 
contained in or a contaminant of any 
non~hazardous; non-radioactive material 
that is exported or imported for . . 
recycling or resource recovery) 
continues to be covered by the general . 
license provisions of Part .110. However,. 
an exporter must file an NRC Form 7 
before a shipment.of incidental .. 
radioactive material takes place if the 
total amount of the shipment containing 
the incidental radioactive material 
exceeds 100 kilograms. (Use of the 100 
kilogram threshold.is consistent with 
the threshold established.in§ 110.27(b). 
This provision provides that a general. 
license may not be used for.import of 
source Of special nuclear material in .the 
form of irradiated fuel that exceeds 100 
kilograms per shipment.) The final rule 
takes into account changes made in Part 
110 by the final rule on Specific 
Licensing of Exports of Certain Alpha­
Emitting Radionuclides and Byproduct 

, Material, published on September 26, 
· 1994 (59 FR 48994). 

The NRC has decided that it is 
consistent with the IAEA Code of 

. Practice not to include the following 
within the definition of radioactive 

· waste: 
(These kinds of shipments will continue 
to enter or leave the United States under 

' general or specific license, whichever is 
i applicable under Part 110 to the nuclear 
\ material in question.) 

1. Radioactive material in used sealed 
. sources, or devices containing used 
[ sealed sources, being sent to any 
: qualified manufacturer authorized to 
: receive and possess them. This 
l exclusion acknowledges that shipment 
i of used sources to .a qualified 
· manufacturer should be handled as 
l expeditiously as possible because these 
: types of-shipments help to ensurA that 
: used sources are handled in a safe and 
, responsible manner. · 
I 2. Radioactive material that is a 
: contaminant.on.equipment (including 
· service tools) used fa nuclear facilities, 

if the equipment is being.shipped for 
: use in another nuclear facility·and is not. 
· being shipped for.management or 
: disposal. This exclusion recognizes that 

equipment used in nuclear facilities 
frequently becomes contaminated. 
However, this does not prevent the 
equipment from being used to service 
other.nuclear facilities instead of being 
subject'to disposal or waste 
management. 

3. Return of military and.other U.S. 
Government radioactive waste to the 
United States when destined for a 
Federal or military facility authorized to 
possess the waste·(see §110.27). This 
exclusion from specific licensing was 
requested by the Department of State. 

4. Radioactive wasttJ generated in 
support of U.S. Government waste 
research and development testing 
programs under international 
arrangements .. This exclusion recognizes 
that shipment ·of the waste is not for the · 
purpose of disposal or waste 
management and that the exclusion will 
facilitate government-to-government 
waste research programs.· 

In addition incidental radioactive 
; material can continue to enter or leave 
! the country without specific NRC 
• approval. However, an export of 

incidental radioactive material requires 
: the filing of an NRC Form 7 if the total 

amount of the shipment containing the 
incidental radioactive material exceeds 
100 kilograms. 
. In applying for a specific license, 

applicants for the export or import of 
radioactive waste must include the 
information required by§§ 110.31 and· 
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110.32 of Part 110 for export and import 
of nuclear equipment and material, In 
addition, this final rule also requires the 
submission of the following information 
for the proposed export or iniport of 
radioactive waste: information on th~ 
volume and classification of the waste, 
the chemical and physical 
characteristics of the waste, its routing 
(including countries to be transited), 
and its disposition (including waste 
management). In the case of propose!! 
imports, the information provided must 
include the'industrial or other process 
responsible for generation of the waste 
and whether the compact and host State 
have agreed to accept the waste. The · 
application must contain sufficient 
information to allow NRC to make a 
determination.on whether a· license 
should be granted. A notice of receipt of 
each application for a specific license · · 
for export or import of radioactive waste 
will be published in the Federal 
Register. 

As is the case with all applications for 
a specific license for export ·of _ · 
radioactive material, the review of an 
application for a specific license for a 
proposed export of radioactive waste is 
governed by whether licensing the . . 
proposed export would be inimical to 
the common defense and security 
interests of the United States. The 
Commission's review is also governed 
by whether the receiving country 
consents to receipt of the radioactive · 
waste. · 

It is NRC's policy that the agency 
normally will not consider 
extraterritorial impacts. The latter 
policy was enunciated by the . 
·Commission in Westinghouse Electric 
Corporation (Exports to the 
Philippines), CLl-80--14, 11 NRC 631 · 
(1980), where (among other things) the 
Commission refused to consider the 
health, safety, and environmental 
impacts on Philippine citizens of a 
proposed reactor export to the 
Philippines on the ground that the 
Commission should•not consider such 
impacts upon' the citizens of another · 
country. (Though there was some 
divergence in the reasoning of the 
judges, the Commission's decision was 
upheld in NRDC v. NRG, 647 F.2d 1345 
(D.C. Cir. 1981).) The rationale.for the .. 
Commission's conclusion was ·that the 
regulation of economic and industrial .. 
activities taking place within a nation's , 
territorial boundaries is a function of the 
territorial sovereign. 

The IAEA Code of Practice provides 
in clear terms that a receiving State 
should not permit receipt of radioactive 
waste for management or disposal . 
unless the receiving country has an 
appropriate "administrative and 
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technical capacity and regulatory 
structure to manage and dispose of such 
waste in a manner consistent with 
international safety standards." In 
contrast, the Code of Practice is far from 
clear when it states that it is the sending 
State's obligation to satisfy itself "in 
accordance with the receiving State's 
consent" that the receiving State is 
meeting the foregoing requirement. The 
Code does not explain the intended 
meaning of the phrase "in accordance 
with the receiving State's consent," and 
it does not indicate how the sending 
State is expected to satisfy itself 
regarding the receiving State's 
capability. . 

The NRC will expect a receiving State 
to indicate to the Department of State,. 
during the process for obtaining the 
receiving State's consent, that it has 
found that it has the administrative and 
technical capacity and regulatory 
structure to manage and dispose of the 
waste. At this time, however, the NRC 
is not prepared to include provisions in 
this final rule that would necessitate 
independent and specific NRC 
assessments and findings and an 
opportunity for adjudication regarding 
the adequacy of the receiving State's · 
administrative and technical capacity 
and regulatory structure for managing 
and disposing of the waste. This 
decision flows from (1) The ambiguity 
of the guiding provision in the lAEA 
Code, (2) the NRC's longstanding policy 
of not considering health, safety and 
environmental impacts in foreign 
countries, (3) t)l.e ongoing work-under 
the aegis of the IAEA-to develop a 
Convention on Safety of Radioactive 
Waste Management, and (4) 
Congressional inaction regarding · · . 
implementation of the Basel Convention 
on the Control of Tr<!llsboundary 
Movements of Hazardous Wastes and 
their disposal. Nevertheless, as 

· indicated in the notice for the proposed 
rule, the NRC does not contemplate any 
circumstances in which a· license would 
be issued to export radioactive waste to 
a country without a regulated waste 
disposal program. Moreover, the 
Commission would obtain the views of 
the Executive Branch before approving 
an application for export of radioactive 
waste. · · 

Note that this rule does not address 
on a generic basis the applicability of 
the National Environmental Policy Act 
to Part 110 specific licensing actions. 
Such applicability (if any) will be 
-determined on a case-by-case basis. 
Note also that export licenses and (with 
limited exceptions not relevant here) 
actions related to nuclear activities are 
exempt from the requirements of 
Executive Order 12114 (44 FR 1957; 

January 4, 1979), Environmental Effects 
Abroad of Major Federal Actions. 

NRC has exclusive jurisdiction, vis-a­
vis the States, for granting or denying all 
import licenses. However, in the case of 
a proposed import, the NRC recognizes 
the authority ofLLW compacts to 
decide whether or not to accept an 
import ofLLW for disposal in the 
compact region. The NRC will consult 
with interested States and LLW 
compacts prior to issuing an import 
license· for LLW. The NRC will not grant 
an import license for waste intended for 
disposal unless it is clear that the waste 
will be accepted by a disposal facility, 
host State, and compact (where 
applicable). This will be part of the 
determination regarding the 
appropriateness of the facility that has 
agreed to accept the waste for 

· management or disposal. 
The NRC will consult with the 

Department of State and other cognizant 
Federal agencies regarding proposed 
exports of radioactive waste. In 
addition, in all proposed export and 
import cases, the NRC will ask the 
Department of State to consult with 
transit countries, as .the Department of 
State deems appropriate, to obtain any 
necessary approvals pursuant to the 
lAEA Code of Practice. 

Following review by the NRC staff, a 
determination. will be made whether to 
-~pprove or deny the application for a 
specific license for the import or export 
of radioactive waste. An import or 
export license issued by the NRC only 
authorizes the radioactive waste covered 
by the license to enter or exit the United 
States. This license alone does not 
authorize possession of the waste 
material or guarantee access to a waste 
management facility or a disposal site in 
the United States or another country. 

This rule requires specific licenses for 
. . exports and imports of mixed waste. 

Mixed waste is waste that consists of 
both hazardous waste and radfoactive 
waste. In addition to meeting NRC 
requirements, mixed waste must also 
meet Environmental Protection Agency 
requirements applicable to the 
hazardous component of the waste. The 
exporter or importer is responsible for 
ensuring compliance with those 
requirements. 

The rule does not cover the export or 
import of naturally-occurring 
radioactive material (other than source 
material and byproduct material under 
section 11 e.(2) of the Atomic Energy 
Act) and accelerator-produced 
radioactive material. Naturally­
occurring radioactive material and 
accelerator-produced radioactive 
material lie outside NRC's regulatory 
authority and are subject to health and 
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safety regulation by the States and other 
Federal agencies. 

_The new regulations in Part 11 O do 
not affect existing or future NRC 
regulations in other parts of this chapter 
which may relate to matters covered by 
this rule. 

The Commission notes that violation 
of regulations issued under sections · 
16th, 161i, or 1610 of the.Atomic 
Energy Act of 1954 may subject a person 
to criminal sanctions under section 223 
of the Atomic Energy Act. The 
regulations in Part 110 that are not 
issued under§§ 16th, 1611, or 1610 of 
the Atomic Energy Act of 1954 for the . 
purposes of section 223 of the Act are 
listed in § 110.67 of Part 110, as · . 
amended by this final rule; The 
following regulations amended by this 
final rule are not listed in § 110.67: 
§§110.19, 110.20, 110.21, 110.22, 
110.23, and 110.27. Violation of these 
sections may subject a person to 
criminal sanctions under section 223 of 
the Atomic Energy Act. 

Environmental Impact: Categorical 
Exclusion· 

The NRC has determined that this 
final rule is the type of action described 
in categorical exclusion 10 CFR 
51.22(c)(1). Therefore neither an 
environmental impact statement nor an · 
environmental assessment has been 
prepared for this final rule. 

Paperwork Reduction·Act Statement 

This final rule amends information 
collection requirements subject to the 
Paperwork Reduction Act of 1980 (44 
U.S.C. 3501 et seq.). These paperwork 
requirements were approved by the 
Office of Management and Budget, 
approval numbers 3150-0036 and 3150-
0027 . 

The public reporting burden for this 
collection of information is estimated to 
average 20 hours per response, 
including the time for reviewing 
instructions, searching existing data 
sources, gathering and maintaining the 
data needed, and completing and 
reviewing the collection of information. 
Send comments regarding this burden 
estimate or any other aspeQ of this 
collection of information, including 
suggestions for reducing this burden, to 
the Information and Records 
Management Branch (T-6F33), U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555-0001; and to the 
Desk Officer, Office of Information and 
Regulatory Affairs, NEOB-10202, 
(3150-0036 and 3150-0027), Office of 
Management and Budget, Washington, 
DC 20503. 



PART 110 • STATEMENTS OF CONSIDERATION 

Regulatory Analysis 
NRC ·regulations provide strong 

regulatory control over the export of 
strategic nuclear material from a · 
national security (nonproliferation) 
standpoint, but they have traditionally 
provided much less control over non­
strategic materials. MJmy non-strategic 
imports and exports qualify for general 
licenseswithout sp-ecific.review or 
approval by the· NRC. (Domestic · 
regulatjons in the United States and 
abroad, and international transportation 
regulations, have provided the primary 
regulatory controls for. health and safety 
and.environmental protection . 
purposes.) In recent years, national and 
worldwide concerns.about radioactive 
waste disposal practices have brought 
attentionto the limited focus of the . 
NRC's import and export-regulations 
and the fact that certain types and . · 
quantities. ofradioactive materials, . 
including LLW, may be imported.or 
exported without specific authorization 
by the-NRC and without NRC'.s .. .. . 
knowledge. 

The IAEA.Code of Practice on the 
Inte"1Btional Transboundary Movement 
of Radioactive.Waste, which was . 
approved by the IAEA· General · · 
Conference in 1990 with strong U.S .. 
Government support, provides that 
international shipments of radioactive 
wastes should .take place.-only with the . 

· prior notification and consent .of the 
sending, receiving and.transit c!)untrles. 
The Code also provides that no · 
receiving country should permit thtf 
receipt of radioactive waste for 
management or disposalunlel!S it has 
the administrative·and technical 
capacity and regulatory structure .to 
manage and dispose Qf such waste in a 
manner consistent with international 
safety standards. This final ~e is 
intended to conform U.S. regulations 
with these intern.ational guidelines. The 
final rule amends the Part 110 general 
license provisions applfoable to the 
·export and import of special nuclear, · 
source, and byproduct materials to state 
specifically that general.licenses do not 
provide authority to import or export 
radioactive waste,.as defined by Part 
110; Instead, persons desiring to import 
or export radioactive waste may do so · 
only upon issuance of a specific license 
by the NRC. Persons desiring to export 
incidental radioactive material (i.e., 
radioactive' material not otherwise 
subject to specific licensing under Part 
110 that is contained in or a 
contaminant of any non-hazardous, non­
radioactive material that is exported or 
imported for recycling or resource 
recovery of the non-radioactive . 
component) are required to·file an NRC 

Form 7 if the total amount of the 
shipment containing the incidental 
radioactive material exceeds 100 
kilograms, thus providing information 
about the. proposed export, but the NRC · 
will not issue a specificlicense for such 
exports; Instead, the material may 
continue to be shipped under general 

. license. Imports of incidental 
·radioactive material.continue to be , 
subject to g!;lneral licensing under Part 
110, but they do. not require any filing 
of information.with the NRC under Part 
110. 

· The rule impacts persons interested in· 
exporting radioactive waste from, or 
importing radioactive waste into, the 
United States, and. those exporting .or 
importing incidental radioactive . 
material (i.e., radioactive material not 
subjectto specific licensing under Part 
110 combined with-non-hazardous, non­
radioactive·material exported or 
imported· for recycling or resource .. 
recovery). The rule is necessary to 
satisfy the U.S. Governmenfs 
commitment to the Code of Practice. · 
There·are no aiternatives other than· 
rulemaking for achieving the:.stated 
oliJective. (Alternatives to the changes 
made by this final rule wer:e ·discussed 
in the "ANPRpublished in February 
1990 ond the proposed rule published 
in April 1992.) We expect that there will 
be.few exports and importsp~r.year that 
will be covered by the new · 
requirements established by the rule. . 
(There should actually be little, if any, 
effect on those importing incidental 
radioactive material.) The agency also 
believes that, -outside of having to pay 
a licensing fee, this regulation will have 
a minimal impact on the affected 
exporters and importers, since they 
should have ready access to most of the 
information required to be submitted to 
ilie NRC. . 

Tiie NRC has considered the resource 
implications for the agency in .. 
developing this final rule, and based on 
analogous NRC experience under Part 
110, it is es.timated that a typical waste 
export or import licensing case resulting 
from this final rule will require 40 to 50 
NRC staff hours for review and 
processing. It is estimated that the cost 
associated with such review and 
processing will, on the average, be 
approximately $5,000 per case, though a 
few cases (particularly the first license 
applications received) may cost as much 
as $10,000. The total annual cost to the 
NRC is expected to be approximately 
$50,000, ·which would.be offset by the 
collection of application fees. 

To the NRC's knowledge, there is no 
appreciable lJ.S. import or export traffic 

. in radioactive waste. A possible 
exception is the widely accepted 
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practice of returning depleted sealed 
radioactive sources to a manufacturer . · 
for recycle or disposal. This practice is 
generally encouraged by governmental 
authorities as a way of helping to ensure 
that the items are handled in a 
responsible manner at the end of their, 
useful life. For this reason such 
shipments are excluded from the 
definition of "radioactive waste" in the 
final rule. 

The changes made by this rule could 
affect waste management companies 
interested in importi~g radioactive . 
waste from other countries because the 
imports will now require specific · 
import licenses from the NRC, and an 
individual import of this type may not 
satisfy the licensing criteria. However, it 
is not clear whether this licensing · 
requirement imposes any more difficult 
obstacles to a prospective waste · 
importer than does the authority given 
LLW compacts to block shipments of 
such waste into their respective , 
jurisdictions; (Note that the function of 
new§ 110.43, which sets forth import 
licensing criteria, is primarily tc, bring 
together criteria stated in other sections 
of Part 110. That the host State and 
compact do not object to the · 
importation of the waste will be part of 
the determination regarding the 
appropriateness of the facility that has 
agreed to accept the waste for , 
management :eurposes or disposal.) . 

The final rule focuses. greater 
attention on shipments of radioactive 
waste from or into the United-States. · 
This is consistent with the intent of the 
recommendations of the Code of ' 
Practice. The rule effectively excludes 
from the new requirements for specific 
licensing export and import of sealed 
sources, and devices containing sealed 
sources, to manufacturers qualified to 
receive and possess them: export and 
import of contaminated service 
equipment used in nuclear facilities, if· 
the service equipment is being shipped · 
for use in another nuciear facility and 
not for management purposes or· 
disposal; and import of government · 
waste returning to the United States. 
These exclusions from the specific 
licensing requi~ments for export and 
import ofradioactive waste, the limited 
nature of the.requirement for export of 
incidental radioactive material 
(confined to filing ofNRC Form 7), and 
the absence of any new require~ent · 
with respect to import of incidental 
radioactive material, help to minimize 
the impact of the rule on commercial 
activities in the United States. Persons 
applying for a specific license will be 
subject to license application fees, 
which are currently under $10,000 per . 
license. (Fees for licensing services 
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rendered by the NRC pursuant to 10 
CFR Part 110 are covered in 10 CFR Part 
170.) We do not expect that an annual 
fee will be assessed because we do not 
foresee that any significant NRC 
inspection or enforcement activities will 
result from this final rule. 

Overall, the NRC believes that 
requiring specific licensing of 
radioactive waste coming into or leaving 
the United States for management · 
purposes or disposal is a sound 
regulatory approach to help ensure that 
such shipments are subject to U.S. 
Govemmentapproval and the consent 
of other involved parties. Filing of an 
NRC Form 7 before export of incidental 
radioactive material (if the total amount 
of the shipment containing the 
incidental radioactive material exceeds 
100 kilograms) will help ensure that the 
regulatory program is effective. 

Regulatory Flexibility C,ertification 
As required by the Regulatory 

Flexibility Act of 1980 (5 U.S.C. 605(b)J, 
the Commission certifies that this rule · 
does not have a significant economic 
impact on a substantial number of small 
entities. This rule establishes specific 
licensing requirements on the import 
and export of radioactive waste coming 
into or leaving the United States, 
pursuant to which. certain information 
must be filed with the NRC. It also 
clarifies the application of these 
requirements with respect to the import 
and export of incidental radioactive 
material. The additional burden for the 
collection of this information is 
estimated to average 20 hours per 
response, which will increase the cost of 

. the shipment only by a minimal 
amount. In all, the amendments to Part 
110 are expected to result in fewer than 
ten new export and import licenses per 
year. 

Backfit Analysis 
The NRC has· determined that the 

backfit rule, 10 CFR 50.109, does not 
apply to this final rule and, therefore, a 
backfit analysis is not required because 
these amendments do not involve any 
provision which would impose backfits 
as defined in 10 CFR 50.109(a)(l). 

List of Subjects in 10 CFR Part 110. 

Administrative practice and 
procedure, Classified information, 
Criminal penalties, Export, Import, 
fatergovernmental relations, Nuclear 
materials, Nuclear power plants and 
reactors, Reporting and recordkeeping 
requirements, Scientific equipment. 

For the reasons set out in the 
preamble and under the authority of the 
Atomic Energy Act of 1954, as amended, 
the Energy Reorganization Act of 1974, 

as amended, and 5 U.S.C. 552 and 553, 
the NRC is adopting the following 
amendments to 10 CFR Part 110. 

60FR 55183 
Published 10/30/95 
Effective 8/21/95 

10 CFR Part 110 

RIN 3150-AD36 

Import and Export of Radioactive 
Waste: Correction 
AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule: correction. 

SUMMARY: In the Federal Register on 
July 21, 1995 (60 FR 37556), the Nuclear 
Regulatory Commission (NRC) issued a 
final rule to establish specific licensing 
requirements for the import and export 
of radioactive. waste and to clarify other 
import and export requirements. As part 
of the final rule, certain sections of 
NRC's export regulations were 
redesignated. However, in§ 110.82, the 
amendment necessary to change a 
reference to reflect a redesignated 
section was inadvertently omitted. As a 
result, § 110.82 now contains an 
erroneous reference. This action is 
necessary to correct this inconsistent 
reference and does not result in any, 
substantive change. 
EFFECTIVE DATE: August 21, 1995. 
FOR FURTHER INFORMATION CONTACT: 
Ronald Hauber, Office of International 
Programs, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555-
0001, Telephone (301) 415-2344. 

List of Subjects in 10 CFR Part 110 

Administrative practice and 
procedure, Exports, Imports. 

Accordingly, lo CFR Part 110 is 
amended as follows: 
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61 FR 35600 
Published 7/8/96 
Effective 817/96 

10 CFR Part 110 

RIN 3150-AF51 

Export of Nuclear Equipment and 
Materials 
AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission (NRC) is amending its 
regulations pertaining to the export of 
nuclear equipment and materials. These 
amendments are necessary to conform 
the export controls of.the United States 
to the international export control 
guidelines of the Nuclear Suppliers 
Group, of which the United States is a 
member, and to reflect the nuclear 
nonproliferation policies of the 
Department of State. 
EFFECTIVE DATE: August 7, 1996. 
FOR FURTHER INFORMATION CONTACT: 
Elaine 0. Hemby, Office of International 
Programs, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555-
0001, telephone (301) 415-2341, e-mail. 
EOH@NRC.GOV. 
SUPPLEMENTARYINFORMAilON:The 
Nuclear Regulatory Commission (NRC) 
is amending its regulations pertaining to 
the export of nuclear materials and 
equipment. Cambodia and Vietnam are 
removed from the list of embargoed 
destinations; Algeria, Comoros; Guyana, 
Mauritania, Niger, St. Kitts, United Arab 
Emirates, Vanuatu, and Yemen Arab 
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Republic are removed from the list of 
restricted destinations; Brazil, New 
Zealand, Republic of Korea, South 
Africa, and ukraine are added as 
member countries of the Nuclear 
Suppliers Group (NSG) eligible to 
receive radioactive materials under 
certain general licenses for export; 
Austria and Finland are added as 
eligible countries to receive nuclear 
reactor components under general 
license for export; plants for the 
conversion of uranium and especially 
designed or prepared equipment for 
uranium conversion are added to the 
export controls of the NRC; the kinds of 
uranium conversion equipment and 
uranium enrichment equipment under 
NRC export licensing authority are 
added for clarification; exports of less 
than one kilogram of source· or special 
nuclear material exported under the 
U.S.-IAEA Agreement for Cooperation 
no longer require Executive Branch 
review before an NRC license is issued; 
a general license to export source 
material and a general license for import 
are amended to correct inadvertent 
errors; a reference is added to clarify 
that some imports and exports.of 
nuclear items are under Department of 
State controls; and Appendices B and L 
to Part 110 are amended to correct 
errors. 

Section 110.1, which describes the 
scope of 10 CFR Part 110, is revised to 
add a reference that nuclear items on 
the U.S. Munitions List are subject to 
the export controls of the Department of 
State. 

In § 110.8, which lists the nuclear 
facilities and equipment under NRC 
export authority, and in the appendices 
to Part 110, which describe the 
especially designed and prepared 
equipment under NRC export controls, 
the word "specially"·where it appears is 
changed to "especially" to conform to 
the NSG guidelines. 

Section 110.8 is amended to add 
uranium conversion plants and 
especially designed or prepared 
·equipment for uranium conversion 
plants to the export authority of the 
NRC to conform to the NSG guidelines. 
Recently, the United States and other 
member countries of the NSG agreed to 
add to the NSG Trigger List (INFCIRC/ 
254/Part 1) uranium conversion plants. 
This includes conversion of uranium · 
ore concentrates to U03, conversion of 
U03 to U02, conversion of uranium 
oxides to UF4 or UF6, conversion of 
UF4 to UF6, conversion of UF6 to UF4, 
conversion ofUF4 to uranium metal, 
and conversion of uranium fluorides to 
uranium oxides. The nuclear materials 
and equipment designated as "trigger 
list" items are controlled by the NRC. 

Conversion of uranium is an essential 
step of the nuclear fuel cycle for both 
civil and military programs, including 
the production of highly enriched 
uranium and plutonium. In§ 110.2, a 
definition of "conversion facility" is 
added for clarification. 

Exports of uranium conversion plants 
and equipment are presently controlled · 
by the Department of Commerce (DOC). 
The addition of uranium conversion 
plants to the NRC licensing authority 

. will allow the DOC to remove this item 
from its nuclear referral list. 
Accordingly,§ 110.l(b)(3), which 
describes nuclear-related commodities 
that are subject to DOC export controls, 
is revised to remove the reference to 
DOC controls on conversion plants. 

In§ 110.22, paragraph (c) is amended 
to delete the word "not" where it first 
appears. This action is necessary to 
correct an inadvertent error in a final 
rule published July 21, 1995 (60 FR 
37556). As corrected,§ 110.22(c) 
authorizes the export of uranium or 
thorium, other than U-230, U-232, Th-
227, or Th-228, in individual shipments 
of one kilogram or less to any country 
listed in§ 110.29, not to exceed 100 
kilograms per year to any one country, 
except for source material in radioactive 
waste. 

In§ 110.26, Austria and Finland are 
added as eligible recipients of nuclear 
reactor components under the NRC's 
general license authority for export. 
These countries are now members of 
EURA TOM. EURA TOM has provided 
the necessary written assurances to the 
U.S. Government to permit these kinds 
of exports. 

In§ 110.27, which describes the 
general licenses for import, paragraph 
( 4)'is amended to delete the term · 
"advance" to describe the kind of 
notification required. For some 
activities under§ 73.27, advance 
notification would not apply. 

In § 110.28, which lists the embargoed 
destinations, Cambodia and Vietnam are 
removed. Because President Clinton 
lifted the U.S. general trade embargo 
against Vietnam on February 3, 1995, 
and the embargo restrictions for . 
Cambodia in 1993, the Executive Branch 
recently recommended that Cambodia 
and Vietnam be removed from the 
embargoed destinations. Both Cambodia 
and Vietnam are adherents to the Treaty 
on the Non-Proliferation of Nuclear 
Weapons (NPT). Exports to Cambodia 
and Vietnam now qualify for the NRC 
general licensing authorizations 
specified in§§ 110.-21 through 110.25. 

In§ 110.29, Algeria, Comoros, 
Guyana, Mauritania, Niger, St. Kitts, 
United Arab Emirates, Vanuatu, and 
Y amen Arab Republic are removed from 
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the restricted destinations. The 
Executive Branch recently 
recommended that these countries be 
removed because they are NPT 
adherents. Accordingly, exports to these 
countries now qualify for the NRC 
general licensing authorizations 
specified in§§ 110.21 through 110.25. 

In § 110.30, Brazil, New Zealand, 
Republic of Korea, South Africa, and 
Ukraine are added as members of the 
NSG. Accordingly, these countries are 
eligible to receive radioactive materials 
under NRC general licenses. 

In§ 110.41, paragraph (4) is amended 
to reflect the Executive Branch 
judgment that any export of less than 
one kilogram of source or special 
nuclear material which is exported 
under the provisions of the U.S.-IAEA 
Agreement for Cooperation does not 
require review by the Executive Branch. 

In Appendix B to Part 110, which 
describes the gas centrifuge equipment 
under NRC licensing authority, the 
footnote to section 1 is amended to 
change the specifications for filamentary 
materials suitable for gas centrifuge 
rotating components. This action is 
necessary to correct errors when the 
equations were converted from English 
to metric units. The current level of 
control catches items with a wide 
variety of non-nuclear,· non-sensitive 
applications. Section 1.2 of Appendix B 
is amended to clarify the kinds of static 
components NRC controls to reflect the 
NSG Guidelines. 

New appendices to Part 1,0 are added 
to clarify the uranium enrichment 
equipment and uranium conversion 
equipment under NRC export licensing 
authority to reflect the guidelines of the 
NSG. The appendices are illustrative 
only and not inclusive. Corresponding 
changes are made to § 110.8. · 

In Appendix L, which lists the 
byproduct materials under NRC 
licensing controls, the-entry "Tungsten 
185 (w 85)" is corrected to read 
"Tungsten 185 (W 185)." 

The NRC has determined that this 
rule is necessary to reflect the Executive 
Branch's nuclear non-proliferation 
policies and to conform the export 
controls of the United States to the 
international export control guidelines 
of the NSG, of which the United States 
is a member. The rule also corrects 
several minor, inadvertent errors from 
previous rulemakings. 

Because the substance of this rule 
involves a foreign affairs function of the 
United States, the notice and comment 
provisions of the Administrative 
Procedure Act do not apply (5 U.S.C. 
553(a)(l)). In addition, solicitation of 
public comments would delay United 
States conformance with its 
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international obligations and would 
thus.be contrary to the public interest (5 
u.s.c. 553(b)). 

Small Business Regulatory Enforcement 
Fairness Act 

In ~ccordance with the Small 
Business Regulatory Enforcement 
Fairness Act of 1996, the NRC has 
determined that this action is not a 
major rule and has verified this 
detennination with the Office of 
Information and Regulatory Affairs of 
0MB. The rule is necessary to conform 
the nuclear nonproliferation policies of 
the United States with international 
export guidelines. · 

Environmental Impact: Categorical 
Exclusion 
· The NRC has determined that this 

final rule is the type of action described 
in categorical exd1~sion 10 CFR 
51.22(c)(l) and (c)(2). Therefore, neither 
an environmental impact statement nor 
an environmental assessment has been 
prepared for this final rule. 

Paperwork Reduction Act Statement 
This final rule does not contain a new 

or amended information collection 
requirement subject to the Paperwork 
Reduction Act of 1995 (44 U.S.C. 3501 
et seq.). Existing requirements in 
§§ 110.26, 110.31, 110.32, 110.53 and 
the use of Form NRC 7 were approved 
by the. Office of Management and 
Budget, approval numbers 3150-0036 
and. 3150-0027. 

Public Protection Notification 
The NRC may not conduct or sponsor, 

and a person .is not required to respond 
to, a collection of information unless it 
displays a currently valid 0MB control 
number. 

Regulatory Analysis 
The final rule eliminating the 

requirement for a specific license in 
some circumstances should have a 
positive economic effect on U.S. export 
business. U.S. exporters can ship 
nuclear equipment and materials under 
the NRC general license authority to 
additional foreign markets without the 
expense of license application fees, the 
paperwork burden, time delays, and 
uncertainties in delivery. For the first 
time, Cambodia and Vietnam are 
eligible to receive certain NRC nuclear 
materials under general license. Austria 
and Finland are now eligible to receive 
nuclear reactor equipment under NRC 
general license. In addition, Brazil, New 
Zealand, Republic of Korea, South 
Africa, Ukraine, Algeria, Comoros, 
Guyana, Mauritania, Niger, St. Kitts, 
United Arab Emirates, Vanuatu, and 

Yemen Arab Republic can now receive 
certain nuclear materials under NRC 
general licenses. 

In transferring export authority of 
uranium conversion plants and 
equipment from the DOC to NRC export 
authority, the Commission was aware of 
a potential detrimental impact on 
exporters because of the license fee 
imposed by NRC for each license 
application submitted. However, 
according to DOC export licensing data, 
the DOC issued only one export license 
for conversion equipment in the past 
five years, at a value of $317,000. In 
view of this information, the NRC 
continues to believe that the economic 
impact of the rule on U.S. companies is 
not significant. . 

There are no alternatives for achieving 
the stated objective. This rule conforms 
NRC's export controls to the 
international export guidelines of the 
NSG .. Thus, the regulation is required to 
satisfy international obligations of the 
United States. The foregoing discussion 
constitutes the regulatory analysis for 
this final rule. 

Backfit Analysis 
The NRC has determined that a 

back.fit analysis is not required for this 
final rule because these amendments do 
not include any provisions that would 
require backfits as defined in 10 CFR 
50.109(a)(l). 

List of Subjects in 10 CF:il Part ilO 
Administrative practice and 

procedure, Classified information, 
Criminal penalties, Export, Import, 
Intergovernmental relations, Nuclear 
materials, Nuclear power plants and 
reactors, Reporting and recordkeeping 
requirements, Scientific equipment. 

For the reasons set out in the 
preamble and under the authority of the 
Atomic Energy Act of 1954, as amended, 
the Energy Reorganization Act of 1974, 
as amended, and 5 U.S.C. 552 and 553, 
the NRC is adopting the following 
amendments to 10 CFR Part 110. 

110-SC-20 



UNITED STATES NUCLEAR REGULATORY COMMISSION 

RULES and REGULATIONS 
TITLE 10, CHAPTER 1. CODE OF FEDERAL REGULATIONS-ENERGY 

IPARTl 
~ 

FINANCIAL PROTECTION REQUIREMENTS 
- - - ·-------- -------·------ -·--·· 

AND INDEMNITY AGREEMENTS 

STATEME~TS OF .CONSIDERATION 

53 FR 6137 
Publi•hed 3/1/88 
Effective 3/1/88 

Relocation of Office of Nuclear 
Reactor Regulation 

. See Part 19 Statements of Consideration 

53 FR 31282 
Published 8/18/88 
Effective 9/19/88 

10 CFR Pait 140 

Facility Form Nuctear lJablllty 
Insurance Polley; Mlseellaneous 
Amendments 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUIIIIARY: The Nuclear Regulatory · · · 
Commisaion ia emending its regulations : 
to make several minor changes in the 
Facility Form nuclear liability insurance 
policy fumished a11 evidenoe of financial 
protection. The two nuclear insurance 
pools have submitted endorsemenbl to 
the Facility Form policy that make 
available a single imurance policy to 
cover onsite worker claims. Thill new 
Mester Worker Policy reflects different 
rating and underwriting treatment than 
i11 utilized in the Facility Form policy~ 
The 1111pplementary l.nnrance provided 
by the new policy enhances protecliml 
to the public since paymentJI under its 
provisions for routine clein:i9 by onsite 
nuclear workers will not reduce the 
financial protection for the public under 
the primary and secondary nuclear 
liability insurance policies provided as 
evidence of financial protection under 
the Price-Anderson Act. · 
EFFECTIVE DATE September 19, 1988. 

FOR FURTHER INFORMATION CONTACr. 
Ire Dinitz, Office of Nuclear Reactor 
Regulation, U.S. Nuclear Regulatory 
Commission. Washington. DC 20555, 
Telephone (301.} ~1289. 
-SUPPLEMENTARY INFORIIATIOII: On April' 
27, 1988, the Commission publisht!d a 
proposed rule in the Fedenl Regilltar (53 
FR 15049) requesting comments on 
endorsements to the Facility Form 
nuclear liability insurance policy and a 
new Facility Form Policy submitted to 
the Commission by two nuclear 

insurance pools, Nuclear Energy 
Liability Insurance Association (NELIA) 
and Mutual Atomic Energy Liability 
Underwriters (MAEtU}. The Pl!cility­
Furm of inaura~ policy along-with 
endonements ht thestt pGticiea, h11· been 
accepted b)l·tae· Commiaeicn u 
eYideHee of the-fifteneiel-preteetion­
required under sectioa 17&oi the ~ 
Eaergy Aet- of 1954 aa am8f&daci. n. 
mdeace oi 6naDGia1 ~iiaa · 
accaptad ~ the. Commieslou. WllrU tha 
availability of f&mda. ta, comrosate. th•. 
public for the financial conaequence11 of 
a catastrophic nuclear acddam.. 

Effective January 1., 1988.. the.Paola. 
modified tbe.!DIIIIAB m. wlaidt~ 
was made a,cailahle to. operatQJ:8 af 
nuclaar teadma. aDd atfaara.. 'lba. c:hazlp. 
is confined'to tortdaims.by onaite. · 
nuclear workers that arise from 
circumstances unrelated to mr 
extraordinary nuclear occurreua. 
Financial protection muat CODti!we. to, 
include coverage for such claima b3f 
onsite 111<11:luu:aawl tb.a.wm11ed: ~ 
the Pools are i:naJima, availahla c;loe11, SQ. 

by means.al 11: aew AfitpJemeataq· 
insUl'IIB£8, pou,;:J b t.Qcl claiBMi. fl'Ulll 
onsite oocleu-Wttn1818.. The-Dll.W, 
Nuclear Enuu· liabililJ Puc, (F~· 
'Wodam-imm):- ef6stM, •of . 
. Januar,, 1,.19118.ucl: is: a: put af tile. 
Facility, Para~ 'n. lUIW Pacilty· 
Worker l'onn l!:IIYlll'IJ gmy-tile. chums· of 
onsit .. ~fint empto,wc 1n.m. 
nucleeP blastty mt ep-after Jimu,aPJ·I.. 
1988 (''new workera'1. Claima· 0, all 
other worl'ten f"blchrorken'") will 
continue- fo. be, covered llJ!dm--present 
Facility Parms for ten:momyelll'S; until 
December 31, 1991; a.f whfch tbne 
coverag~ ror claims. from ofd worl:et11 
could be add'ed' to. the new Fbcillty 
Worier Form.. 01: be otherwfae insured.. 

Cove~ fur old. w:orier.a wilil>tt 
c&anaed hf an.eBaorument m FadJitr 
Fonna,. Ona. auah. endmsamem (Fwm. 
NE-64} WU attached- ta all FaciD4 
Fmma, iMued bafom IIUl1UIIX 1., W88,, 811d 
Form NE-86 waa Uliw:JMid tiuU Flldl.iQ 
Forms issued on and after that date. 
Both form.a-allow CUUei&ge UJJdilrtfl9 

. Pacilit:,, Pomu 1D wJdl:h. daa:p ._ 
attacbed tlicmsttDP&• *-s made·lap 
old ..__...09.,befan.~R. 

'1997. 
The Facility Worker Form la a,Mufep 

Policy that. lllG'lddas 1111 lltu,p Jl81Pl111Ble 
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limit of liabilitJr shared by~ 
entities uncter all Certificates or 
, Insurance. iaaued. to pNvid.e ~ 
• under tli.e Master P'oliq. 'Iha Master 
Worker Policy that was fasued by the 
PooliJ pmvtdea,a, single-~ 
liability limit and bu been designed- as 
a prototne far• lonear tean. pem8P9' 
contirmo19, iepmcaianl pni8hWi baaed 
.OD experience. BeQWl8 li,e,11ew Ma~ 
Work• PaUq was. deeigoed· a&• 
prototype, a 5-y~ term- wu selueteff on 
~ bams of aegotiathma· between tfrtt 
Pools and' their inaute<fa. It ill 
anticipated that before the Masfen­
WOWU'-Pwiql axpima,.a reoawal ar 

· replaeemen.t, policy wilh be dl!.V.elopeli, 
taliisqJinta aaount the- •«tditimndi 
recol!l!lllendlitiom 9f BHI\U!BD an4' 
otftel'lt. A Certificate of Inaunmce-Wl!II' 
lBSued under each policy to every 

, facility oJ)fll'ltM desirifts tc,,p...,_ Ile, 
covenqa 1'hlt Master Wamiac-Pblkp 
issuMt by·NDJA bu & Polley AssregµII 
Limit of.$1.M miHfen;, lfle-MABtU l'olfaJ' 
Aggregate Limit hr •milllon. 

To minimize the need for Certifrcate 
holders to apply fur reinstatement of ffie 
Paltq ~- J;Jinit-ai, i•r&lfllii'etf ~ 
the- Commimon; tfle- Pbol!t wiB 
automatically reinstate up to the limit of 
$160 million. Tne pollcies can be furtlier 
reinstated by agreement of thl! partiv. 

The supplementary insurance 
provided by-th PadBty Wmhr-Fomr 
enhances protection rm the public since 
pay;ment.aum:fet ila. proviiwma.h 

· routine claims by·QDSite. nucleu 111.adwa 
will not 1!11.dau tJi&. futaw:W pi:etadiaa 
for tlm·pmliclllldu-tba ~ana 
SeCUlt(M'JI nucm81"~ Jia wu:a 
policie& pr(Mded 119 evidellC!e'el 
finam:fal proh!ctian um:fm-the-Afce. 
Anderson.Act Ctmvenreb. payments­
under prim81'¥' and' secondary pofici'es 
will uut-operate to-reduce' the,eoverage­
undR-th• PacDltp Willl'kw l'vl'III- fOF · 
rotttfile claims-h,- onsittr wotlas. 

IUs fmportantto. note tliat tlie ratfn& 
ptoeadilre. applt.GaW.e. to. readora fo, 
refltH:t tne riak of a ca.tastmphic. 
accideat lbat lfflPltmably, wcwdtntak 
In a large number ofoffatacleimai9aot 
a~tc,tm le--. ro.tm.dlims 
from enaftttwfll'k,en,. The pl'llmium for-

. the-PaeffltJ Wbrier-Form wiH be 
regulated by the .. lhdastry R.etrospectfva 
Ratins,Plan.Pl:emblm Endimement.'"' 
(Fmm.NE-W-1), which reirecta tk 



PART 140 • ST~TEMENTS OF ·coNSIDERATION 

diffe11111t ldacn mak GGNIB.'INl ~ tbemw · · 
policy. · · 

'De·dllmp hi Iha fDIAlnnce-nalabl'e 
from tfte. Peo1i, effiK:liff a, of JammrJ·t. 
19811'1ceeps. Intact thtr coverap that ha 
been.avaifable to l&:enaeea wit!i l'IHpacl 
tQ alaiiDa ftam. tiaa ~ lJJ povidia& 
eeparata ,:qverap fcrlllllllme sJaima 
fram.1111Ww..,....aacl~ fna 
·old workers a1 wel.L. lbepxuleatiDDi 
provided to the puhlic. t.OMia 
WOl'kaa, and. tg.. pel:SGU- WAO-IDlli' be · 
liable la. eaben~ed. '1'ba Ji'ac:ility. F~ · 
hu been aceept&d., lbe:Carnm~~ 
ae-evitlene& oE 6Baneial-preteetien fflHlt 
licenaeea. Thtt Facility Fom. • 
modified by Fonu NB:-81- aaa NS-a. 
-ed ~ Facility, Werker-Parm. widt i:t1t 
accompanying Certificate of fusuranel, 
amt-premium endorsementir, anr 
acceptable to the eommtllllion a1 
eviaeDG& of fiilanciaf protection requfredl 

· by the Price-Anderson Ad. 
Onlt aDe-MfliOlldaid. Am.erll&I. 

Nucl861: lilsw!en.. &Mbml"Ved. 6QIBIBanis, 
prior to tlie May 13, 1988 camPHHM, 
expiration date. The comments were 
edibllllalni:mctim.lD .. ,eopuedmle 
and have been ~in tbl,. 
effesti.w-rulel 

The Ccmmieaioa:la• dtuamwwci the 
this ruled• th& tp of 1181iea UIIClibadi 
u a.catep,ialudusirm m.111.Q'& 
suz(c)(t). 'Ennfor!ll..uidaar an 
en.\drqQR)APt.al, impacl ltatament DOr-11& 
envirenmentel asaesameathas-bes 
prepared for this rule. 

Papen1184Ratb&tba A&lfNe- I 

Thia mia. does. not.amlain a.new. o.r· 
amended information cnJTedioo 
requirement subject to tlie Paperwork 
Red'acrtieltAdofl99(lNY.S.C 351f.6f 
seq.) Exi1ting requiremantirwere 
approved by the Office of Ma:u;,emecl 
and Budget approval numbe•~ 

Regulatory Flexiblllty Cartificatiaa! 

lb: accc,1cfam:e:wilh th Repl'atmy 
FlexibilftTAct of.ttm.Qtl:J.!tC: 6Q5lb)t 
the Qumnf•akm.liatebJ cer:tiiiu. tllal. 
tliis rwa will IUltlia.,iauipi&ceDII: 
ecaaellllk:. eff8Q ... arhctentieJ aNmbar 
of amall entiliaa. n._..~mllat 
mau-....,..._-plaat._..U:. 
are ele8tric 1ltilt,r r.a.apaufeieadalml 
brthfreerviatllftlll& Thae ........... 
am not "'mnal mrtna• uaet fmtlt la 
~ 1teptatary ~&r uclcra. 
not meel the ltanA91M. ael wtli.fa 
amall businreabtSaallBuetiaN• 
Admi,.,WPi«fent upbtf- ia13<H. 
PartUL 

Backftt Anaiprs 

'lb1r r«e baa detemdned' mar thtt 
bacifit rul'e. 10 CPR 50.tW. does not, 
apply to this rule. and therefore. tbat a 

backfit IIJl&lyaill 1a,...e...-. .-. 
-rule, l,ej:ause these amendmentrenot 
invomr any provfdms wide& W01llcf 
impose bacJdltl( u defbld' ba tQ'Cl'lt 
&0.109(aJCIJ.. 

List of Sal{tlctl ml9'CPlt· Pat.te _ ............. .. 
lnBUIIIBC8\ Jnlel,p,vemmental ~ 
Nuclear malfflalit. Nndear power-pl'adt 
and r:eactors. Penalty; Reporting: and' 
recgrdkeepma recpiimmenbl.. 

For the reasona eet out in the, 
plllHldlieacillllCie-tu ~oE Ille 
Atomic·~Actaft856. uam~ 
the Enera, Remgaebstion Ac:t of 19V., 
a&amended_and-5U.S.C 563, the NllCf9. 
adopting the following amendments to 
10 CFR Part 14q. 

53 FR43419 
Published 10/27/88 
Effective 10/27 /88 

Relocation of NRC's Public Document 
Room; Other Minor Nomenclature 
Changes 

See Part 1 Statements of Consideration 

64 FR24157 
Published 6/6/89 
Effective 7 /1/89 

10 CFR Part 140 

RIN 3150-AD08 

Financial Protection Requirements and 
Indemnity Agreements; Miscellaneous 
Amendments Necessitated By 
Changes In the Price-Anderson Act 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final Rule. 

·SUMMARY: The Nuclear Regulatory 
Commission is amending its regulations 
to conform to changes made to the Price­
Anderson Act by "The Price-Anderson 
Amendments Act of 1988," which was 
enacted on August 20, 1988. The 
Commission is also amending its 
regulations to increase th!! level of the 
primary layer of financial protection 
required of certain indemnified 
licensees. The provisions of Section 170 
of the Atomic Energy Act of 1954, as 
amended, require production and 
utilization facility licensees to have anti 
maintain financial protection to cover 
public liability claims. Therefore, the 
Commission is amending its regulations 
to coincide, as statutorily required, with 
the increase in the level of the primary 
layer of insurance provided by private 
nuclear liability insurance pools. This 
change would provide additional 
insurance to pay public liability claims 
arising out of a nuclear incident. 
EFFECTIVE DATE: July 1, 1989. 
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FOR FURTHER INFORMATION CONTA<:r. 
Ira Dinitz, Policy Development and 
Financial Evaluation Section, Policy 
Development and Technical Support 
Branch, Office of Nuclear Reactor 
Regulation, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555, 
Tele.phone: (301) 492-1269. 
SUPPLEMENTARY INFORMATION: On 
August 20, 1988, ''The Price-Anderson 
Amendments Act of 1988" was enacted 
as Pub. L. 100--408. This legislation 
modifies and extends for 15 years (to 
August 1, 2002) the Price-Anderson Act. 
On December 20, 1988, the Commission 
published a proposed rule in the Federal 
Register (53 FR 51120) requesting 
comments on amending certain 
provisions of 10 CFR Part 140 to conform 
to changes made by Pub. L. 100-408. 
Two nonsubstantive comments were 
received on the proposed rule. The first 
commenter, without indicating a need, 
requested an extension of the comment 
,period, which the NRC did not believe 
was warranted. The other commenter 
,requested specific incorporation of 
certain other regulatory changes, which 
,has been done. First, the requirement for 
the imposition of a surcharge above the 
'$63 million deferred premium 
,assessment, as specified in subsection 
170o.{1)(E) of the Act, has been · ·. 
incorporated into the regulations. · 
Second, the regulations have been .. 
clarified to specify that the $10 million 
annual deferred premium would be 
assessed on a "per incident" basis as 
implied in the Act and as clearly 
indicated in the legislative history, 

Section 170 of the Atomic Energy Act 
of 1954, as amended, {the Act) requires · 
production and utilization facility 
licensees to have and maintain financial 
protection to cover public liability 
claims resulting froin a nuclear incident 
or precautionary evacuation. Section 1-70 
·also requires the Nuclear Regulatory 
Commission to indemnify the licensee 
and other persons indemnified, up to the 
statutory limitation on liability, against 
public liability claims in exce·ss of the 
amount of financial protection required. 
Subsection 170b. of the Act requires that 
for facilities designed for producing 
substantial amowits·or electricity and 
having a rated capacity of 100,000 
electrical kilowatts or more, the amount 
of financial protection required shall be 
the maximum amount available from 
private sources. Primary financial · 
protection may be in the form of private 
insurance, private contractual 
indemnities, self-insurance or other 
proof of fmancial responsibility, or 
combination of such measures. 

The insurers who provide the nuclear 
liability insurance, American Nuclear 
Insurers (ANI) and Mutual Atomic 
Energy Liability Underw1iters (lvJAELU), 
have advised the Commission that the 
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maximum amount of primary nuclear 
energy liability insurance available has 
been increased from $160 million to $:!00 
million. Pursuant to the provisions of 
subsection 170b. of the Act, the amount 
of primary financial protection required 
for facilities having a rated capacity of 
100,000 electrical kilowatts or more will 
be increased to $ZOO million. 

Environmental Impact: Categorical 
Exclusion 

The Commission has determined that 
this rule is the type of action described 
as a categorical exclusion in 10 CFR 
51.ZZ(c)(1). Therefore, neither an 
environmental impact statement nor an 
environmental assessment has been 
prepared for this rule. 

Paperwork Reduction Act Statement 

This rule does not contain a new or 
amended ir.formation collection 
requirement subject to the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3501 et 
seq.) Existing requirements were 
approved by the Office of Management 
and Budget approval number 315G--0039. 

Regulatory Flexibility Certification 

In accordance with the Regulatory 
Flexibility Act of 1980 (5 U.S.C. 605(b)J 
the Commission hereby certifies that 
this rule will not have a significant 
economic effect on a substantial number 
of small entities. This rule applies only 
lo nuclear power plant licensees which 
are electric utility companies dominant 
in their service areas. These licensees 
are not "small entities" as set forlh in 
the Regulatory Flexibility Act and do 
not meet the standards set forth for 
small businesses in Small Business 
Administration regulations in 13 CFR 
Part 121. 

Backfit Analysis 

The NRC has determined that tho 
backfit rule, 10 CFR 50.109, does not 
apply to this rule, and therefore, that a 
backfit analysis is not required for this 
rule. These amendments are required to 
conform NRC regulations to statutory 
directives and do not involve any 
provisions which would impose backfits 
as defined in 10 CFR 50.109(a](1). 

List of Subjects in 10 CFR Part HO 

Extraordinary nuclear occurrence, 
Insurance, Intergovernmental relations, 
Nuclear materials, Nuclear power plants 
and reactors, Penalty, Reporting and 
recordkeeping requirements. 

For the reasons set out in the 
preamble and under the authority of the 
Atomic Energy Act of 1954, as amended, 
the Energy Reorganization Act of 1974, 
as amended and 5 U.S.C. 552 and 553, 
the NRC is adopting the following 
amendments lo 10 CFR Part 140. 

56 FR 64943 
Published 12/13/91 
Effective 1 /13/92 

Nuclear Power Plant License Renewal 

See Part 54 Statements of 
Consideration 

57 FR 18388 
Published 4/30/92 
Effective 6/1 /92 

Uranium Enrichment Regulations 

See Part 40 Statements of Consideration 

57 FR 55062 
Published 11/24/92 
Effective 12/24/92 

Clarification of Statutory Authority for 
Purposes of Criminal Enforcement 

See Part 11 Statements of Consideration 

58 FR 42851 
Published 8/12/93 
Effective 8/20/93 

10 CFR PART 140 

RIN 3150-AE75 

Adjustment of the Maximum Standard 
Deferred Premium 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission (NRC) is amending its 
regulations to increase the maximum 
standard deferred premium, presently 
established at $63 million per reactor 
per accident (but not to exceed $10 
million in any one year). to $75.5 
million per reactor per accident (but not 
to exceed $10 million in any one year). 
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in accordance with the aggregate 
percentage change of 19.9 percent in the 
Consumer Price Index (CPI) from 
August 1988 through March 1993. 
EFFECTIVE DATE: August 20, 1993. 
FOR FURTHER INFORMATION CONTACT: Ira 
Dinitz, Office of Nuclear Reactor 
Regulation, U.S. Nuclear Regulatory 
Commission, Washington, DC. 20555, 
telephone (301) 504-1289. 
SUPPLEMENTARY INFORMATION: Section 15 
of Public Law 100-408, the Price­
Anderson Amendments Act of 1988 
("the Act") enacted on August 20, 1988, 
requires the Commission to adjust the 
maximum standard deferred premium 
(presently $63 million) for inflation. 
Section 15 added a new Section 170t. to 
the Atomic Energy Act of 1954, as 
amended ("AEAct"). Section 170t. 
provides as follows: 

t. INFLATION ADJUSTMENT.-(1) The 
Commission shall adjust the amount of the 
maximum standard deferred premium under 
subsection b.(1) [Section 170b.(1) of the 
AEAct] not less than once during each 5-year 
period following the date of the enactment of 
the Price-Anderson Amendments Act of 1988 
in accordance with the aggregate percentage 
change in the Consumer Price Index since-

(A] such date of enactment, ih the case of 
the first adjustment under this subsection; or 

(BJ the previous adjustment under this 
subsection. (2) For purposes of this 
subsection, the term "Consumer Price Index" 
means the Consumer Price Index for all 
urban consumers published by the Secretary 
of Labor. 

The inflation adjustment required by 
Section 170t.(l)(A) of the AEAct must 
be in accordance with the aggregate 
percentage change (since August 1988) 
in the Consumer Price Index (CPI) for all 
urban consumers published by the 
Secretary of Labor. The aggregate 
percentage increase in the CPI from 
August 1988 through March 1993 is 19.9 
percent. This number is derived by 
dividing the September 1988 CPI index 
by the March 1993 CPI index. The new 
maximum standard deferred premium, 
computed by multiplying $63 million 
by 0.199 and adding the product to $63 
million, will be $75.5 million. 
Therefore, as of August 20, 1993, 10 
CFR 140.11 (al( 4) will require that large 
nuclear power plant licensees maintain, 
in addition to $200 million in primary 
financial protection, a new maximum 
standard deferred premium of $75.5 
million per reactor per accident (but not 
to exceed $10 million in any one year). 
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The next inflation adjustment in the 
amount of the standard deferred 
premium will be made not later than 
August 20, 1998, and will be based on 
the incremental change in the CPI since 
March 1993. 

Because this inflation adjustment by 
the Commission is essentially 
ministerial in nature (e.g., multiplying 
$63 million by the percentage increase 
in the CPI published by the Secretary of 
Labor and adding this amount to $63 
million), the Commission finds that 
there is good cause for omitting notice 
and public procedure (in the form of a 
proposed rule) on this action as 
unnecessary. In view of the impending 
statutory deadline for implementing this 
change to its regulations, the 
Commission finds that there exists good 
cause for making the rule effective on 
August 20, 1993 (less than 30 days after 

. publication of the final rule in the 
Federal Register). 

Environmental Impact: Categorical 
Exclusion 

The NRC has determined that this 
final rule is the type of action described 
in categorical exclusion 10 CFR 
51.22(c)(1). Therefore, neither an 
environmental impact statement nor an 
environmental assessment has been 
prepared for this final rule. 

Paperwork Reduction Act Statement 

This final rule does not contain a new 
or amended information collection 
requirement subject to the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3501 
et seq.). Existing requirements were 
approved by the Office of Management 
and Budget. approval number 3150-
0039. 

Regulatory Flexibility Certification 

As required by the Regulatory 
Flexibility Act of 1980, 5 U.S.C. 605(b), 
the Commission certifies that this final 
rule will not have a significant impact 
upon a substantial number of small 
entities. The rule will potentially affect 
licensees of approximately 116 nuclear 
power reactors. Nuclear power plant 
licensees do not fall within the 
definition of small businesses as defined 
in Section 3 of the Small Business Act 
(15 U.S.C. 632). the Small Business Size 

. Standards of the Small Business 
Administration (13 CFR part 121), or the 
Commission's Size Standards (50 FR 
50241; December 9, 1985). 

Backfit Analysis 

The NRC has determined that this 
final rule does not impose a backfit as 
defined in 10 CFR 50.109(a)(1) because 
it is statutorily required. Therefore, a 

backfit analysis is not required for this 
rule. 

List of Subjects in 10 CFR Part 140 

Criminal penalty, Extraordinary 
nuclear occurrence, Insurance, 
Intergovernmental relations, Nuclear 
materials, Nuclear power plants and 
reactors, Reporting and recordkeeping 
requirements. 

For the reasons set out in the 
preamble and under the authority of the 
Atomic Energy Act of 1954 (as 
amended), the Energy Reorganization 
Act of 1974 (as amended), and 5 U.S.C. 
552 and 553, the NRC is adopting the 
following amendment to 10 CFR part 
140: 
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UNITED STATES NUCLEAR REGULATORY COMMISSION 

RULES and REGULATIONS 
TITLE 10, CHAPTER 1, CODE OF FEDERAL REGULATIONS-ENERGY 

EXEMPTIONS AND CONTINUED REGULATORY AUTHORITY 
IN AGREEMENT STATES AND IN OFFSHORE WATERS 

UNDER SECTION 274 

STATEMENTS OF CONSIDERATION 

;52 FR 8225 
Published 3/17/87 
Effective 7 /14/87 

Licenses and Radiation Safety 
·Requirements for Well Logging 

See Part 39 Statements of Consideration 

52 FR 31601 
Published 8/21/87 
Effective 8/19/87 

Statement of Organization and General 
Information 

See Part 1 Statements of Consideration · 

52 FR 41699 
l>ublished 10/30/87 
Effective 10/30/87 

10 CFR Part 150 

.Minor Nomenclature Amendment; 
Statement of Organization and General 
Information 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regul~tory 
Commission (NRC) is amending its 
regulations pertaining to Agreement 
States and Offshore Waters to correct 
an oversight that was made when a final 
rule regarding the NRC's organizational 
structure was recently published in the 
Federal Register. This amendment 
corrects references to a now defunct 
unit of the agency. The amendment is 
necessary to inform the public and 
affected licensees of the nomenclature 
changes. · 
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EFFECTIVE DATE: October 30, 1987. 
FOR FURTHER INFORMATION CONTACT: 
.David L. Meyer (301) 492-7086. 
SUPPLEMENTARY INFORMATION: On 
August 21, 1987, the NRC published a 
final rule that completely revised 10 CFR 
Part l, "Statement of Organization and 
General Information," and made 
numerous conforming amendments to 
other parts cif the 10 CFR to reflect 
chiefly nomenclature changes (52 FR 
31601). Overlooked in that revision was 
a section in 10 CFR Part 150 that 
contained·multiple references to a now 
defunct- unit of the agency. This 
amendment corrects that oversight 

Because this amendment deals solely 
with agency organization and 
p1ncedures, the notice and comment 
provisions of the Administrative 
Procedure Act do not apply under 5 
LJ.S.C. 553(b)[A). The amendment is 
effective upon publication in the Federal 
Register. Good cause exists to dispense 
with the usual 30-day delay in the 
effective date, because the amendment 
is of a minor and administrative nature 
dealing with the agency's organization. 

Em·iro:imenlal Impact; Categorical 
Exclusion 

The NRC has determined that this 
final rule is the type of action described 

· in categorical exclusion 10 CFR 
51.22(c)(l); Therefore, neither an 
environmental impact statement nor an 
environmental assessment has been 
prepared for this final rule. 

Paperwork Reduction Act Statement 

This final rule contains no information 
collection requirements and, therefore, 
is not subject to the requirements of the 
Paperwork Reduction Act of 1980 [44 
U.S.C. 3501, et seq.]. 

Regulatory Analysis 

This final rule pertains soleiy to the 
organization of the NRC; therefore, no 
backfit analysis has been prepared. 

List of Subjects in 10 CFR Part 150 

Hazardous materials-transportation,· 
Intergovernmental relations, Nuclear 
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·materials, Penalty, Reporting and 
recordkeeping requirements, Security 
measures, Source material, Special 
nuclear material. 

For the reasons set out in the 
preamble and under the authority of the 
Atomic Energy Act of 1954, as amended, 
the Energy Reorganization Act of 1974, 
as amended, and 5 U.S.C. 553, the NRC 
is adopting the following amendment to 
10 CFR Part 150. 

52 FR 49362 
Published 12/31/87 
Effective 2/1/88 

Completeness and Accuracy of 
Information 

See Part 2 Statements of Consideration 

,53 FA 6137 
· Published 3/1/88 

Effective 3/ 1 /88 

Relocation of Office cif Nuclear 
Reactor Regulation 

See Part 19 Statements of Consideration 

. , 53 FR 31651 
Published 8/19/88 
Effective 9/19/88 

Licensing Requirements for the 
Independent Storage ·of Spent Nuclear 
Fuel and High-Level Radioactive 

. Waste 

See Part 72 Statements of Consideration 

53 FR43419 
Published 10/27/88 
Effective 10/27 /88 

Relocation of NRC's Public Document 
Room; Other Minor Nomenclature 
Changes 

See Part 1 Statements of Consideration 

55 FR 10397 
Published 3/21/90. 
Effective 4/20/90 

Preserving the Free Flow of 
Information to the Commission 

See Part 30 Statements of Consideration 

56 FR20345 
· Published 5/3/91 
Effective 7/14/91 

10 CFR Part 150 

Recognition of Agreement State 
Licenses; Weli•\.ogglng, Correction 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule; Correction. 

SUMMARY: This document makes a 
minor correction to the NRC's 
regulation~ concerning the recognition of 
Agreement State licensees. This action 
i~ necessary to reinstate a cross 

reference that was inadvertently 
omitted, and to remove a cross reference 
that was inadvertently retained in a 
subsequent amendment to this 
regulation. 
EFFECTIVE DATE: July 14, 1987. 
FOR FURTHER INFORMATION CONTACT: 
Michael T. Lesar, Chief, Rules Review 
Section, Regulatory Publications Branch, 
Division of Freedom oflnformation and 
Publications Services, Office of 
Administratiott, U.S.Nuclear Regulatory 
Commission, Washington, DC 20555, 
telephone: 301-492-7758. 
SUPPLEMENTARY INFORMATION: On 
March 17, 1987, the Nuclear Regulatory 
Commission published in the Federal 
Register (52 FR 8241) a final rule which 
established 10 CFR part 39--Licenses 
and Radiation Safety Requirements for 
Well~Logging. Thie final rule contained a 
listing of conforming amendments to 10 
CFR chapter I including an amendment 
to§ 150.20(b). The amendment to 
I 150.20(b) in the March 17, 1987 final 
rule removed an obsolete cross 
reference to 11 70.60 and included cross 
references to part 39. Thia final rule also 
made c;onforming amendments to 
§ 150,20(b). In the December 31, 1987 
amendments to I 150.20(b), the 
conforming amendments.made on 
March 17, 1987, were inadvertently 
omitted. Thie document is necessary to 
restore the appropriate cross references 
to part 39, · 

List of Subjects for Part 150 
Criminal penalties, Hazardous 

materials, Transportation, 
Intergovernmental relations, Nuclear 
materials, Reporting and recordkeeping 
requirements, Security measures, Source 
material, Special nuclear material. 

56 FR40664 
Published 8/15/91 
Effective 9/16/91 

Revisions to Procedures to Issue 
Orders; Deliberate Misconduct by 
Unlicensed Persons 

See Part 2 Statements of 
Consideration 
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56 FR 54778 
Published 10/23/91 

. Effective 8/15/91 

10 CFR Part 150 

RIN 3;50-AD53 and HIN 3150-AD38 

Revisions lo Procedures to Issue 
Orders; Deliberate Misconduct by 
Unlicensed Persons, Correction 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION! Final rule; correction. 

SUMMARY: This document ·corrects a 
final rule published on August 15, 1991 
(56 FR 40664), which establishes 
procedures to be used in issuing Ol'.ders 
to licensed and unlicensed persons to 
provide reasonable assurance that 
licensed activities will be conducted in a 
manner that will protect the public 
health and safety. This action is 
necessary to remove duplicate material 
and restore the appropriate cross 
references to part 39. 
EFFECTIVE DATE: August 15, 1991 . 
FOR FURTHER INFORMATION CONTACT: 
Michael T. Lesar, Chief. Rules Review 
Section, Regulatory Publications Branch, 
Division of Freedom of Information and 
Publicatio11S Services. Office of 
Administration, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555, 
telephone: 301-492-7751t 
SUPPLEMENTARY 1NFOAMATION: In th!! 
August 15, 1991., edition of the Federal 

Register, in the third column of page 
40693, make the following corrections to 
th!! introductory text of§ 150.20(b): 

1. On line six remove the words 0(a) 
through {g)"; 

2. On lines eight and nine remove the 
words " I 70.7 of part 70 of this chapter"; 

3. On line eleven between the words · 
"part" and "or• insert the following: "34. 
§§ 39.15 and 39.31 through 39.77 
inclusive of pert 39" 

57 FR 18388 
Published 4/30/92 
Effective 6/1 /92 

Uranium Enrichment Regulations 

· See Part 40 Statements of Consideration 

.57 FR 55062 
1
Published 11/24/92 

, Effective 12/24/92 

· Clarification of Statutory Authority for 
. Purposes of Criminal Enforcement 
' 
I See Part 11 Statements of Consideration 
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58 FR 52406 
Published 10/8/93 
Effective 11/8/93 

Whistleblower Protection for 
Employees of NRG-Licensed Activities 

See Part 19 Statements of Consideration 

58FR54646 
Published 10/22/93 

Whistleblower Protection for 
Employees of NRG-Licensed Activities: 
Correction 

See Part 19 Statements of Consideration 

59 FR 35618 
Published 7/13/94 
Effective 10/11/94 

Licensee Submittal of Data in 
Computer-Readable Form 

See Part 74 Statements of Consideration 

60 FR 24549 
Published 5/9/95 
Effective 5/9/95 

Changes to NRC Addresses and 
Telephone Numbers 

See Part 2 Statements of Consideration 
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UNITED STATES NUCLEAR REGULATORY COMMISSION 

RULES and REGULATIONS 
TITLE 10, CHAPTER 1, CODE OF FEDERAL REGULATIONS-ENERGY 

fpjJffi 
~ 

FEES FOR FACILITIES, MATERIALS, IMPORT AND EXPORT LICENSES, 
AND OTHER REGULATORY SERVICES UNDER THE ATOMIC ENERGY 

ACT OF 1954, AS AMENDED 

STATEMENTS OF CONSIDERATION 

·52 FR 31601 
Published 8/21/87 
Effective 8/19/87 

Statement of Organization and General 
Information 

See Part 1 Statements of Consideration 

·53 FR 6137 
Published 3/1/88 
Effective. 3/ 1 /88 

Reloca lion of Office of Nu cJear 
Reactor Regulation 

See Part 19 Statements of Consideration 

i,53 FR 43419 
. Published 10/27 /88 
Effective 10/27 /88 

Relocation of NRC's Public Document 
Room; Other Minor Nomenclature 
Changes -

See Part 1 Statements of Consideration 

53 FR52632 
Published 12/29/88 
Effective 1/30/89 

Revision of Fee Schedules 

See Part 171 Statements of Consideration 

54 FR 15372 
'Published 4/18/89 
Effective 5/18/89 

Early Site Permits; Standard Design 
Certifications; and Combined Licenses 
for Nuclear Power Reactors 

See Part 52 Statements of Consideration 

54 FR25658 
Published 6/16/89 

10 CFR Part 170 

RIN 3150-AC61 

Early Site Permits; Stan.dard Design 
Certifications; and Combined Licenses 
· for Nuclear Power Reactors 

Correction 

In rule document 89-8832 beginning on 
page 15372 in the issue of Tuesday, April 
:18, 1989, make the following correction: 

§ 170.21 . [Corrected] 

: On page 15400, in the first column, in 
the table, the heading ";Nuclear Power 
Reactors" should read "A.Nuclear 
Power Reactors". 

54 FR 50735 
Published 12/11 /89. 

; Early Site Permits; Standard Design 
· Certifications; and Combined Licenses 
for Nuclear Power Reactors; Correction 

See Part 52 Statements of Consideration 
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55 FR 21173 
Published 5/23/90. 
Effective 7 /2/90 

10 CFR Part 170 

RIN 3150-AD23 

Revision of Fee Schedules: 
Radioisotope Licenses and Topical 
Reports 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule, 

SUMMARY: The Nuclear Regulatory 
Commission (NRC) is amending its 
regulations by revising its schedules of 
fees charged for licensing and regulatory 
services provided by the NRC. The 
revised schedule of fees will more 
completely recover NRC costs incurred 
in providing services to identifiable 
recipients, including both materials and 
facility applicants. The revision is based 
on the FY 1990 budgeted costs of 
providing services in accordance with 
the Commission's license fee guidelines 
and evaluation of public comments on 
the proposed rule. All applicants and 
licensees currently subject to fees under 
NRC regulations are affected by the rule. 
EFFECTIVE DATE: July 2, 1990. 
FOR FURTHER INFORMATION CONTACT: 
Lee Hiller, Deputy Controller, U.S. 
Nuclear Regulatory Commission, 
Washington. DC 20555, Telephone (301) 
492-7351. 
SUPPLEMENTARY INFORMATION: 
I Background 
II Responses to Comments 
III Changes Included in the Final Rule 
IV Section-by-Section Analysis 
V Environmental Impact: Categorical 

Exclusion 
VI Paperwork Reduction Act Statement 
VII Regulatory Analysis 
VIII Regulatory Flexibility Certification 
IX Backfit Analysis 

I. Background 

On December 1, 1989 (54 FR 49763-
49771 ), the Commission published in the 
Federal Register a notice of proposed 
rulemaking for revisions to 10 CFR part 
170 ("Fees for Facilities and Materials 
Licenses and Other Regulatory Serv­
ices * • *"). This action was necessary 
for the Commission to update the fee 
schedules in part 170 to more completely 
recover costs incurred by the 
Commission in providing services to 

identifiable recipients and to encourage 
the continued submittal of topical 
reports. 

The notice of proposed rulemaking 
invited interested persons to submit 
written comments for consideration in 
connection with the proposed 
amendments on or before January 30, 
1990. In addition, the Commission's staff 
has been available to answer any 
questions concerning the proposed 
rulemaking. Three public meetings were 
held in Regions I, Ill, and IV to discuss 
the proposed changes and consider any 
questions. A total of eleven industry and 
Agreement State representatives 
attended the three meetings. The 
Commission placed a copy of the 
workpapers relating to the proposed rule 
in its Public Document Room at 2120 L 
Street NW., Washington, DC, in the 
lower level of the Gelman Building. 

II. Responses to Comments 
The Commission received twenty-nine 

(29) letters commenting on the proposed 
rule. Eighteen letters were from persons 
concerned with materials license fees 
(including five Agreement States) and 
eleven letters were from utility licensees 
and owners groups concerned with fees 
for part SO facilities. The comments fell 
into the following broad categories: 
1. Increases in fees. 
2. Reestablishment of a ceiling for topical 

report reviews. 
3. Payment of fees by electronic fund transfer 

(EIT). 
4. Exemption provisions. 
5. Other comments. 

1. Increases in fees: 
Comment. Commenters' main concern 

is that the proposed increases were 
substantial and businesses would find it 
very difficult to escalate prices on a 
percentage basis as intended by the 
proposed rule. In several specific areas 
such as teletherapy and nuclear 
medicine (Categories 7 A and 7C), 
manufacturing (Category 3B) and 
research and development (Category 
3M) commenters were concerned not 
only about the proposed increases but 
why, in some instances, the proposed 
cost for an application for renewal 
would exceed the cost of a new 
application. Some commenters also 
indicated that inspection fees are too 
high because, in some instances, 
inspections take no more than one hour 
to perform. 

Response. The Commission agrees 
that the proposed increases in many 
instances may be substantial. However, 
as was pointed out in the proposed rule, 
the last revision to the materials license 
fees in 10 CFR part 170 was in 1984 and 
the fees in that schedule were based on 
FY 1981 data. In terms of cost data, ten 
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years have elapsed since the schedules 
were revised. During that time, the 
professional licensing staff-hour rate 
increased from $58 per hour to $92 per 
hour, a 59% increase. The professional 
inspection staff-hour rate has increased 
from $53 per hour to $92 per hour, a 74% 
increase. One commenter who 
supported the proposed changes pointed 
out that the hourly rate increases have 
been on an average of 6 to 7 percent per 
year, barely keeping pace with inflation. 
In addition, there have been changes in 
the emphasis on some of the programs 
resulting in greater professional staff 
effort being expended for those 
particular categories of licenses. With 
respect to the question of why renewals 
require more time than new licenses for 
Category 3B, this type of license often 
has frequent amendments to add new 
products or to change existing 
descriptions of products or processes. 
The renewal process often requires a 
review of many documents to determine 
which descriptions are current and 
which have been superseded; a situation 
that does not occur with a new 
application. In addition, companies 
applying for new licenses will on the 
average operate simpler programs using 
both smaller activities and varieties of 
radioisotopes than are utilized by the 
existing licensees. 

License renewals in Category 7C 
require more time on the average than 
new applications because the average 
medical use licensee renewing a license 
is an institution offering a full variety of 
diagnostic services and often some 
therapy services. The average applicant 
for a new medical use license is a small 
clinic or private physician who is 
requesting authorization to perform one 
or a few medical procedures. Because of 
the total revision of 10 CFR part 35 
which became effective in 1987, new 
applicants and licensees renewing 
medical use licenses must submit 
complete applications and descriptions 
for all activities to be authorized. Thus 
the simplifications in the licensing 
process due to the part 35 revision have 
helped reduce review time for the 
simpler programs being initiated more 
than for the existing programs with more 
activities to describe. 

Some commenters, particularly 
Agreement States, support the revision 
in that it strengthens the fee schedules 
for categories of licenses regulated by 
Agreement States. The Commission will 
proceed in adjusting the fees in part 170 
because the Independent Offices 
Appropriation Act of 1952 (IOAA) 
requires that.fees be updated as 
necessary to more fully recover the 
Commission's costs of processing 
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applications and conducting inspections. 
With respect lo inspections, the 
inspection fee covers more than just the 
time an inspector may spend on the 
premises conducting the inspection. As 
indicated in § 170.12(g) the inspection 
fee includes preparation time, time on 
site and documentation time as well as 
any associated contractual services 
costs but excludes the time involved in 
the processing and issuance of a notice 
of violation or civil penalty. 

2. Reestablishment of a ceiling for 
topical report reviews: 

Comment. Nine commenters 
addressed the reestablishment of a 
ceiling for topical reports. Several 
commenters supported the $50,000 
ceiling as an appropriate level for 
reestablishment. One suggested that if 
the ceiling were reestablished it should 
be set at the previous rate of $20,000. 
Most of the commenters in this area 
indicated that the public interest, as 
well as the interests of NRC and the 
industry, are better served by 
encouraging the submittal of topical 
reports. Two commenters suggested that 
the $50,000 ceiling be made retro11ctive 
to January 30, 1989, the date the ceilings 
for topical reports were removed. 

Response. The Commission has 
reestablished the fee ceiling for the 
review of topical reports at $50,000 and 
the review of any amendments, 
revisions, or supplements to topical 
reports at $50,000. This figure represents 
an adjustment of a previous ceiling of 
$20,000 to reflect the effects of inflation 
and is an amount which approximates 
the median of topical report fees over 
$20,000 charged in 1989. As a matter of 
policy, the Commission will exempt all 
review costs that exceed $50,000 for 
those topical report reviews completed 
on or after January 30, 1989. Thus. 
applicants for the review of topical 
reports or for amendments, revisions, or 
supplements to topical reports will be 
treated equally for those reports 
completed on or after January 30, 1989, 
because all will be subject to the $50,000 
fee ceiling. 

3. Payment of fees by electronic fund 
transfer (EFI'): 

Comment. Six commenters addressed 
the proposal to require those bills in 
excess of $5,000 to be paid by EFI'. One 
commenter endorsed the concept 
pointing out that he routinely uses EFI'. 
Another commenter indicated that 
specific payment instructions should 
accompany the bill. Other commenters 
indicated that EFI' is not justified. They 
pointed out that for many companies 
EFI' is not a common practice, would 
require special action by them as well as 
the expenditure of resources to 

accomplish, and at times, is not 
available or desirable to use. 

Response. The Commission has 
established the $5,000 requirement for 
EFI' and will provide specific 
instructions on its use for those bills 
issued for more than $5,000. This is 
consistent with U.S. Department of the 
'treasury cash management 
initiatives and will encourage timely 
receipts and deposits of monies owed to 
the Federal Government. 

4. Exemption provisions: 
Comment. Five commenters 

addressed the changes being proposed 
in the exemption provisions of§ 170.11 
(a)(3), (a)(4) and (a)(11). The comments 
ranged from the suggestion of totally 
eliminating all fee exemptions so that all 
materials licensees are treated equally 
from a fee standpoint lo that of 
indicating that exemptions are 
necessary and those suggested in the 
proposed rule are appropriate. One 
commenter was concerned that 
exemptions shift a greater cost burden 
to those institutions/organizations that 
are not exempt. One commenter 
suggested that the language in 
§ 170.11(a}(4) be clarified by using the 
wording in the Section-by-Section 
Analysis. 

Response. The Commission will 
maintain the exemption provisions in 
§ 170.11 and has made clarifying 
language changes to 10 CFR 170.11(a)(4) 
as suggested. The Commission will 
establish a new exemption provision in 
§ 170.11(a)(11) to provide that Indian 
tribes and Indian organizations that are 
Federally recognized as eligible for 
services provided by the Secretary of 
the Interior because of their status as 
Indians will be exempt from payment of 
fees. The exemption in § 170.11(a)(11) is 
modified so that the exemption does not 
cover licenses authorizing distribution of 
products or the offering of consultant 
services. This is consistent with the 
exemption provisions of§ 170.11 (a)(4) 
and (a)(9). 

Establishing a new exemption does 
not shift a greater cost burden to those 
who pay fees. The amount of the fee 
assessed represents the average time to 
review a licensing action or to conduct 
an inspection for those licensees subject 
to fees as well as those exempt from fee 
payment. The costs for processing 
licensing actions or conducting 
inspections for exempt licensees are not 
recovered. There is no attempt to shift 
that cost to those who are paying fees. 

5. Other comments: 
a. One commenter suggested the 

elimination of the initial $150 
application fee required in § 170.31 for 
those reviews based on full costs. He 
indicated that it adds an unnecessary 
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administrative cost for initiating, 
processing and tracking the payment for 
the licensee as well as the NRC. 

Response. The Commission agrees 
and has made the necessary changes to 
eliminate the $150 filing fee in § 170.31. 
This is consistent with a similar change 
that was made with respect to filing fees 
in § 170.21 effective January 30, 1989, 

b. Two commenters noted the 
inconsistency between 10 CFR 52.55 
"Duration of Certification" which 
provides a 15 year validity of design 
certificates and§ 170.12 Payment of 
Fees, paragraph (e)(2)(ii)(C) and 
footnote 4 to § 170.21 which mandate a 
10 year period over which review costs 
are recovered for designs not referenced 
in utility applications. 

Response. The Commission agrees 
and part 170 has been amended to 
correct this inconsistency. 

c. One commenter suggested that the 
Commission assess fees for inspection 
of general licensees because these costs 
are not currently recovered. In addition, 
the commenter suggested that the 
Commission reduce the time available 
for reciprocity currently at 180 days. He 
indicated that this would place licenses 
in the NRC jurisdiction in a more 
competitive economic position with 
some Agreement State licensees who do 
not pay fees. At the present time, an 
Agreement State licensee who does not 
pay fees can operate for six months in a 
non-Agreement State in competition 
with the NRC licensee who has to pay 
fees. 

Response. The Commission will 
continue its current policy of not 
assessing fees to NRC general licensees 
except for those related to spent fuel 
storage as addressed in the ongoing 
rulemaking published for comment on 
May 5, 1989 (54 FR 19379). In a majority 
of cases, general licensees are not 
required to file an application, do not 
receive specific approvals and are 
infrequently inspected. With respect to 
the reciprocity provision, the 
Commission recogl)izes that a difference 
exists between NRC and Agreement 
State length of reciprocity and whether 
or not fees are assessed. Although 
reciprocity is a matter of compatibility 
with respect to Agreement State 
regulations, the NRC has concentrated 
only on the radiation safety-related 
criteria for granting reciprocity and not 
the administrative functions such as 
length of time and whether or not a fee 
is required. 

d. One commenter suggested that 
reasonable limits be established to 
prevent excessive routine inspections of 
small programs. The commenter felt that 
it is unacceptable to be charged an 
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inspection fee any time an inspector 
chooses to visit a facility. 

Response. Similar comments were 
received on the June 27, 1988, proposed 
rule (53 FR 24077). These comments 
were addressed in the final rule 
published on December 29, 1988 (53 FR 
52633). Effective January 30, 1989, the 
Commission removed the billing 
frequencies for routine inspections of 
small programs from § 170.31. The 
Commission indicated at that time that 
the routine inspection program is a 
structured program and that the 
frequency of inspections is not generally 
expected to be more frequent than that 
stipulated in the previous regulation. 

e. One commenter requested that the 
Commission consider establishing a 
separate fee category for portable 
gauges and lower the inspection fee, and 
consider this action for gas 
chromatographs as well. A similar 
comment was received on the June 27, 
1988, proposed rule that part 170 be 
revised to create a new category for 
diagnostic devices. The commenter 
believes that doctors should be charged 
lhe same for medical use of an imaging 
scope as industrial users. 

Response. Portable gauge and gas 
chromatograph licenses and licenses 
which authorize human use of 
diagnostic devices are grouped for fee 
purposes with other similar license 
types, such as fixed gauge licenses and 
other medical uses of byproduct, source 
or special nuclear material. The fees for 
these categories of licenses reflect the 
Commission's average cost to review 
applications and perform inspections of 
these programs. At this time, it is not 
practic~l to develop a separate category 
for each type of license or authorization 
or for each manufactured item. 
Establishing a separate fee category for 
portable gauges, gas chromatographs 
and diagnostic devices could have an 
adverse impact on licensees because 
they would be subject to multiple fee 
categories if their licenses include items 
other than portable gauges, gas 
chromatographs. 01· medical uses of 
byproduct, source or special nuclear 
material. The Commission realizes that 
in using the average-cost method 
instead of the full-cost method for 
determining license fees, variations will 
exist between licenses grouped within a 
single category. However, in developing 
the current fee categories, every effort 
was made to group licenses in the most 
logical and equitable manner. The 
Commission, therefore, has determined 
that the fees in this final rule are 
appropriate for portable gauge, gas 

' chromatograph, and medical use type 
licenses. 

f. One person commenting on the June 
27, 1988, proposed revision to § 170.31 
indicated that there was a disparity 
between the amount of the fee charged 
for licenses authorizing calibration 
services and that charged for other 
types of licenses such as manufacturing 
and distribution licenses. 

Response. Even though comments 
were received on the materials portion 
of the fee schedules in 10 CFR part 170 
which became effective January 30, 
1989, the Commission made no changes 
to the fee schedule for small materials 
licenses indicating that adjustments 
would be made in 1990, Based on 
supporting information from the Office 
of Nuclear Material Safety and 
Safeguards, fee category 3N has been 
modified with a provision added that 
licenses which authorize.leak test 
services and/or calibration services 
only will be subject to fee Category 3P. 
This change was highlighted in the 
proposed rule (54 FR 49765). 

Ill. Changes Included in the Final Rule 

The changes included in the final rule 
are outlined below. Any differences 
between the final rule and the proposed 
rule are explained in the following 
discussion. Most of these changes were 
included in the proposed rule published 
on December 1, 1989 (54 FR 49763). 

1. Amend § 170.20 to change the cost 
per professional staff-hour from $86 per 
hour to $92 per hour based on the FY 
1990 budget. The $92 per hour rate is a 
decrease from the proposed $95 per 
hour. This decrease is a result of 
adjustments made by Congress to the 
FY 1990 budget. The method used for 
calculating the hourly rate is exactly the 
same as that used in the proposed rule. 
An analysis of the budget which 
generated this rate is provided in the 
Section-by-Section Analysis. 

2. Establish in part 170 a fee ceiling of 
$50,000 for topical report reviews and 
for the review of any amendments, 
revisions or supplements to topical 
reports. 

3. Update the schedule of fees in 
§ 170.31 for small radioisotope licenses 
based on the FY 1990 budget. Because 
the professional staff-hour rate has 
decreased from $95 to $92, based on the 
FY 1990 budget, all fees shown in the 
proposed rule for small radioisotope 
licenses have been reduced in this final 
rule to reflect the decrease. 

4. Remove the $150 application filing 
fees in § 170.:fi for those applications 
where fees are assessed based on the 
full cost for the review. 

5. Modify fee Category 3N with a 
provision added that licenses which 
authorize leak test services and/or 
calibration services only will be subject 
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to fee Category 3P. Change Category 10B 
in § 170.31 from full cost fees to flat fees. 

6. Delete the exemption provision in 
§ 170.11(a)(3), broaden the exemption in 
§ 170.11(a)(4), and clarify the exemption 
in § 170.11(a)(5). 

7. Establish a new exemption 
provision in § 170.ll(a)(ll) to provide 
that Indian tribes and Indian 
organizations that are federally 
recognized as eligible for services 
provided by the Secretary of the Interior 
because of their status as Indians will 
be exempt from payment of fees. The 
exemption is modified so that it does not 
cover licenses authorizing the 
distribution of products or the offering of 
consultant services. 

8. Amend§ 170.12 (d) and (e) and 
footnote 4 to § 170.21 to clarify that fees 
for a standard design certification, if not 
referenced, will be recovered within 
fifteen years from the date of 
certification or renewal of the 
certification. 

9. Revise § 170.12(h) to request that 
bills in excess of $5,000 be pai.d by 
electronic fund transfer. 

The agency workpapers which 
support the final changes to 10 CFR part 
170 are available·in the Public Document 
Room, at 2120 L Street NW., 
Washington, DC, in the lower level of 
the Gelman Building. 

IV. Section-by-Section Analysis 

The following section-by-section 
analysis of those sections affected 
provides additional explanatory 
information. All references are to 10 
CFR part 170, Code of Federal 
Regulations. 

Section 170.3 Definitions. 

This section is revised to remove the 
paragraph designations for the 
definitions, arrange the definitions in 
alphabetical order, and add definitions 
of "Indian organization" and "Indian 
tribe." 

"Indian organization" means any 
commercial group, association, 
partnership, or corporation wholly 
owned or controlled by an Indian tribe. 
"Indian tribe" means any Indian tribe, 
band, nation, or other organized group 
or community of Indians recognized as 
eligible for the services provided to 
Indians by the Secretary of the Interior 
because of their status as Indians. 

Section 170.11 Exemptions. 

Paragraph (al(3) is being removed in 
its entirety. Fees for any byproduct, 
source, or special nuclear materials 
licenses issued under 10 CFR parts 30, 
40, 70, or 71 that are considered to be 
incidental to the operation of a nuclear 

-~, 
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reactor will be charged under the 
respective materials fee category rather 
than under the 10 CFR part 50 reactor 
fee category as has been past practice. 
Therefore, for special nuclear materials 
licenses or any other licenses which are 
required prior to operation of the 
reactor, e.g., startup sources, reactor 
fuel, or calibration or monitoring 
equipment, fees will be assessed ·under 
10 CFR 170.31 rather than § 170.21. If an 
applicant possesses byproduct, source, 
or special nuclear material for 
decontamination, inspection, repair, 
modification, or testing of their reactor 
components, for which a license is 
required under the Commission's 
applicable materials regulations, fees 
will be assessed in accordance with 10 
CFR 170.31. 

Paragraph (a)(4) is changed to 
broaden the exemption for non-profit 
educational institutions to include 
certain activities ( e.g., research) not 
covered by the current exemption. The 
Commission has received several 
exemption requests from colleges and 
universities for licensed activities not 
covered by the current exemption. 
Additionally, this change is in keeping 
with the concern of Congress regarding 
the impact of the current schedule on 
some entities and their limited ability to 
pass through the costs of these charges 
to the ultimate consumer. Although the 
legislative history for annual fees 
contained in part 171 of this chapter 
discusses the option of considering 
modifications to these fee schedules for 
hospitals, research and medical 
institutions and uranium producers, the 
Commission is continuing to limit this 
particular exemption to non-profit 
educational institutions. 

The exemption has been clarified to 
indicate that it does not include power 
reactor licenses and materials licenses 
which authorize human use, commercial 
distribution, remunerated service to 
other persons, or activities performed 
under a Government contract. The 
Commission will continue to assess fees 
for these kinds of activities. For 
example, fees are charged for licenses 
which authorize use of strontium 90 eye 
applicators in the treatment of eye 
diseases and xenon 133 for blood flow 
pulmonary functions; distribution of in 
vitro kits and radiopharmaceuticals; 
service for a charge to other persons or 
licensees such as soil density 
measurements and installation, 
calibration, and leak testing of 
equipment containing radioactive 
material and use of licensed material for 
consulting services. On the other hand, 
if a non-profit educational institution 
provides these or similar services, 

except human use, to other persons 
without charge, the exemption would 
still apply. 

Paragraph (a)(5) is changed, for 
clarification, to include certificates of 
compliance and other approvals. 

Paragraph (a)(ll) is added to provide 
that Indian tribes and Indian 
organizations that are Federally 
recognized as eligible for services 
provided by the Secretary of the Interior 
because of their status as Indians will 
be exempt from license fees. Indian 
tribes are recognized as separate 
political entities similar to State 
governments. The Commission intends 
to exempt Indian tribes and wholly 
owned tribal commercial organizations 
conducting licensed activities on tribal 
lands from license fees in the same 
manner as· it does States and 
governmental agencies. The exemption 
is modified, consistent with § 170.11 
(a)(4) and [a)(9), so that the exemption 
does not cover licenses authorizing the 
distribution of products or the offering of 
consultant services. 

Section 170.12 Payment of Fees 

As indicated in the proposed rule, 
paragraphs (a), (b), (c), and (d) are 
revised to more clearly distinguish the 
fee payment requirements for materials 
licenses and approvals not subject to 
full cost from the requirements for other 
licensed activities that are subject to full 
cost. In addition, paragraphs (d) and (e) 
are being revised to change the 10 year 
period of cost recovery to a 15 year 
period to be consistent with § 52.55. This 
is consistent with the intent of the 
Commission as stated in the final 10 
CFR part 52 rule (54 FR 15376) that an 
applicant for design certification does 
not have to pay an application fee, but 
the applicant will have to pay the full 
cost of the NRC review of the 
application, although not until the 
certification is referenced in an 
application for a construction permit or 
combined license or, failing that, not 
until the certification expires. Also 
paragraphs (e) and (f) are being revised 
to eliminate the $150 application fee for 
those applications where fees are 
determined based on full cost. 

Paragraph (h) is being revised to 
indicate that (1) payments may also be 
made by electronic fund transfer (EFT) 
and (2) that where specific instructions 
regarding payment are provided on the 
bills, payment should be made 
accordingly. It is the intent of the 
Commission to request payment by 
electronic fund transfer of those bills 
which are in excess of $5,000. This 
change is being made to encourage 
timely receipts and deposits in 
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accordance with U.S. Department of the 
Treasury cash management initiatives. 

Section 170.20 Average Cost Per 
Professional Staff-Hour 

This section is modified to reflect an 
agency-wide professional staff-hour rate 
based on FY 1990 costs to the Agency. 
Accordingly, the professional staff rate 
for the NRC for FY 1990 for all fee 
categories that are based on full cost is 
$92 per hour, or $161.4 thousand.per FTE 
(professional staff year). For FY 1990, 
the budgeted obligations by direct 
program are: (1) Salaries and Benefits, 
$203.16 million; (2) Administrative 
Support, $74.64 million; (3) Travel, $12.27 
million, and (4) Program Support, $148.70 
million. In FY 1990, 1,636 FTEs are 
considered to be in direct support of 
NRC programs applicable to fees (see 
Table I). Of the total 3,180 FTEs, 1,544 
FTEs will be considered overhead 
(supervisory and support) or exempted 
[due to their program function). Of these 
1,544 FTEs, a total of 286 FTEs and the 
resulting $26.1 million in support are 
exempted from the fee base due to the 
nature of their functions (i.e., 
enforcement activities and other NRC 
functions currently exempted by 
Commission policy). 

TABLE !.-ALLOCATION OF DIRECT FTES 

BY OFFICE 

Office 
Number 
of direct 
FTEs 1 

NRR................................................................ 1,007.5 
Research........................................................ 146.0 
NMSS............................................................. 317.3 
AEOD............................................................. 85.0 
ASLAP/ASLBP.............................................. 22.2 
ACRS.............................................................. 25.0 
OGG................................................................ 33.0 ,__ __ _ 

Total direct FTE................................. 1,636.0 

1 Regional employees are counted in the office of 
the program each supports. 

In determining the cost for each direct 
labor FTE (an FTE whose position/ 
function is such that it can be identified 
to a specific license or class of licenses) 
whose function, in the NRC's judgment, 
is necessary to the regulatory process, 
the following rationale is used: 
1. All direct FTEs are identified by 

office. 
2. NRC plans, budgets, and controls on 

the following four major categories 
(see Table II): 

(a) Salaries and Benefits. 
(b) Administrative Support. 
(c) Travel. 
[d) Program Support. 

3. Program Support, the use of contract 
or other services for which the NRC 
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pays for support from outside the 
Commission, is charged to various 
categories as used. 

4. All other costs (i.e., Salaries and 
Benefits, Travel, and Administrative 
Support) represent "in-house" costs 
and are to be collected by allocating 
them uniformly over the total 
number of direct ITEs. 

Using this method, which was 
described in the December 1, 1989, 
proposed rule (54 FR 49763) and the FY 
1990 budget, and excluding budgeted 
Program Support obligations, the 
remaining $263.97 million allocated 
uniformly to the direct ITEs (1,636) 
results in a calculation of $161.4 
thousand per ITE for FY 1990 (an hourly 
rate of $92). 

TABLE 11.-FY 1990 BUDGET BY MAJOR 

CATEGORY 

[Dollars in millions] 

Salaries and benefits ... ....... ..................... ..... .. $203.16 
Administrative support.................................... 7 4.64 
Travel ................................................................ 12.27 

Total nonprogram support obligations.. 290.07 

Program support.............................................. 148.70 

Total budget ................................. ........ 438. 77 

The Direct ITE Productive Hourly 
Rate ($92/hour rounded down to the 
nearest whole dollar) is calculated by 
dividing the annual nonprogram support 
cost ($290.07 million) less the amount 
applicable to exempted functions ($26.1 
million) by the product of the direct ITE 
(1,636 ITE) and the number of 
productive hours in one year (1,744 

i hours) as indicated in 0MB Circular A-
76, "Performance of Commercial 
Activities." 

Section 170.21 Schedule of Fees for 
Production and Utilization Facilities, 
Review of Standard Reference Design 
Approvals, Special Projects and 
Inspections 

Since the Commission decision to 
remove the fee ceiling for topical report 
reviews (53 FR 52633; December 29, 
1988), and as discussed in the proposed 
rule published December 1, 1989, the 
number of topical reports submitted for 
review has significantly decreased. It 
appears that the principal reason for the 
reduction in topical reports being 
submitted is the uncertain and 
potentially unlimited fee for NRC review 
of these reports. This is 
counterproductive to the agency 
because, in many cases, the regulatory 
effort gains significant benefit in terms 
of (1) the resolution of safety significant 
problems, and (2) the staff time saved by 

conducting a generic review ofa topical 
item thereby saving extensive plant-by­
plant review in the same or similar 
areas. Examples of beneficial topical 
initiatives are numerous. The recent 
B&W Owners Group decision to 
undertake a complete reassessment of 
all B&W reactor designs, thus 
eliminating a costly NRC review, saved 
time and produced a more complete 
technical review than could have been 
accomplished by NRC alone. Another 
example is the CE Owner's Group 
development of EP Guidelines for all of 
its units. This generic effort saves NRC 
costly review time assessing plant-by­
plant guidelines. These are just two of 
many examples where the public 
interest is served by an industry 
undertaking to resolve an issue. The 
surfacing of safety significant items 
stemming from the review of topical 
reports and the subsequent resource 
savings to the NRC, as well as the 
overall high level of technical 
competence available from industry, 
justifies NRC encouragement of industry 
submittal of these reports. 

In conclusion, a balance must be 
maintained between the need to 
encourage industry submittal of these 
reports and the need to assess fees for 
the costs of reviewing the reports. The 
current system of charging a fee with no 
ceiling for NRC review of these reports 
appears to have had an inhibiting effect 
on the industry. As a result, the 
Commission is amending 10 CFR 170.21, 
Category J, Special Projects, to provide 
that the maximum fee for review of a 
topical report shall not exceed $50,000 
and any amendments, revisions, or 
supplements to topical reports shall not 
exceed $50,000. This figure represents an 
adjustment of a previous ceiling of 
$20,000 to reflect the effects of inflation 
and is an amount which approximates 
the median of topical report fees over 
$20,000 charged in 1989. The 
Commission, as a matter of policy, will 
exempt all costs exceeding $50,000 for 
topical report reviews completed on or 
after January 30, 1989. 

The professional hourly rate assessed 
for the services provided under the 
schedule is revised as shown in § 170.20. 
Footnote 2 of § 170.21 is revised to 
provide that the professional hours 
expended up to the effective date of this 
rule will be assessed at the professional 
rates established for the June 20, 1984, 
and January 30, 1989, rules, as 
appropriate. Any professional hours 
expended on or after the effective date 
of this rule will be assessed at the FY 
1990 rates shown in this final rule. 
Footnote 4 of § 170.21 is revised to 
clarify that the period for payment of 

170-SC-6 

fees for standard design certifica lions is 
extended from 10 to 15 years. Footnote 5 
has been added to § 170.21 to indicate 
that $50,000 is the maximum amount 
that may be assessed for each topical 
report or each amendment, revision and 
supplement to a topical report. 

Section 170.31 Schedule of Fees for 
Materials Licenses and Other 
Regulatory Services 

The licensing and inspection fees in 
this section are modified to reflect the 
FY 1990 budgeted costs and to more 
completely recover costs incurred by the 
Commission in providing licensing and 
inspection services to identifiable 
recipients. It includes the addition of a 
category for decommissioning 
applications for byproduct material. The 
fees shown in this final rule will apply to 
those decommissioning applications that 
are currently pending NRC review as 
well as subsequently filed applications. 
Fee Category 13, establishing fees for 
spent fuel storage cask Certificates of 
Compliance and for inspections related 
to storage of spent fuel. remains a part 
of the final rule. (The proposed rule 
relating to spent fuel storage was 
published for comment on May 5, 1989 
(54 FR 19379)). A final rule relating to 
the storage of spent fuel in NRC 
approved storage casks at power reactor 
sites is currently being processed for 
publication in the near future. 

Fee categories 1A. 1B, 2A, 4A, 5B, 10A, 
11, 12, 13, and 14 are revised to delete 
the $150 initial application fee. Fees for 
these categories are based on the full 
cost (professional staff hours and any 
contractual services costs) to conduct 
the licensing review. Because licensees 
are billed for these costs and are 
required to pay invoices within a 
specified time, this will eliminate the 
administrative cost related to initiating, 
processing and tracking the $150 
payment for the licensee as well as the 
NRC. 

Fee Category 3N is modified with a 
provision added that licenses which 
authorize leak test services and/or 
calibration services only will be subject 
to fee Category 3P. 

Fee Category 10B is changed from full­
cost to flat fees. This change is based on 
an analysis of the actual staff-hours 
expended for the review and approval of 
the part 71 quality assurance programs. 

Fee Category 12, Special Projects, is 
revised to provide that the maximum fee 
for review of a topical report and any 
amendments, revisions or supplements 
to topical reports shall not exceed 
$50,000. This is consistent with the 
change made to § 170.21, Category J. 
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V. Environmental Impact: Categorical 
Exclusion 

The NRC has determined that this 
final rule is the type of action described 
in categorical exclusion 10 CFR 
51.22(c)(1). Therefore, neither an 
environmental impact statement nor an 
environmental impact assessment has 
been prepared for this final rule. 

VI. Paperwork Reduction Act Statement 

This rule contains no information 
collection requirements and, therefore, 
is not subject to the requirements of the 
Paperwork Reduction Act of 1980 (44 
U.S.C. 3501 et seq.). 

VII. Regulatory Analysis 

This rule was developed pursuant to 
Title V of the Independent Offices 
Appropriation Act of 1952 (IOAA) (31 
U.S.C. 9701) and the Commission's fee 
guidelines. These guidelines took into 
account guidance provided by the U.S. 
Supreme Court on March 4, 1974, in its 
decision of National Cable Television 
Association, Inc. v. United States, 415 
U.S. 336 (1974) and Federal Power 
Commission v. New England Power 
Company, 415 U.S. 345 (1974). In these 
decisions, the Court held that the IOAA 
authorizes an agency to charge fees for 
special benefits rendered to identifiable 
persons measured by the "value to the 
recipient" of the agency service. The 
meaning of the Independent Offices 
Appropriation Act of 1952 was further 
clarified on December 16, 1976, by four 
decisions of the Court of Appeals for the 
District of Columbia. National Cable 
Television Association v. Federal 
Communications Commission, 554 F.2d 
1094 (1976); National Association of 
Broadcasters v.Federal Communications 
Commission, 554 F.2d 1118 (1976); 
Electronic Industries Association v. 
Federal Communications Commission, 
554 F.2d 1109 (1976) and Capital Cities 
Communication, Inc. v. Federal 
Communications Commission, 554 F.2d 
1135 (1976). These decisions of the 
Courts enabled the Commission to 
develop fee guidelines that are still used 
for cost recovery and fee development 
purposes. 

The Commission's fee guidelines were 
upheld on August 24, 1979, when the 
U.S. Court of Appeals for the Fifth 
Circuit held in Mississippi Power and 
Light Co. v. U.S. Nuclear Regulatory 
Commission, 601 F.2d 223 (1979, cert. 
denied 44 U.S. 1102 (1980)), that (1) the 
Nuclear Regulatory Commission had the 
authority to recover the full cost of 
providing services to identifiable 
beneficiaries; (2) the NRC could properly 
assess a fee for the costs of providing 
routine inspections necessary to ensure 

a licensee's compliance with the Atomic 
Energy Act and with applicable 
regulations; (3) the NRC could charge for 
costs incurred in conducting 
environmental reviews required by 
NEPA; (4) the NRC properly included in 
the fee schedule the costs of 
uncontested hearings and of 
administrative and technical support 
services; (5) the NRC could assess a fee 
for renewing a license to operate a low­
level radioactive waste burial site; and 
(6) the NRC's fees were not arbitrary or 
capricious. 

The NRC does not believe that the 
increase in fees that would result from 
the adoption of this rule would result in 
significant economic impact on most 
materials licensees. The increase in the 
annual cost that would be imposed on 
these licensees would not be significant 
in terms of their gross annual receipts. 
This rule revision will not have 
significant impact on state and local 
governments and geographical regions 
or on health, safety and the 
environment. The foregoing discussion 
constitutes the regulatory analysis for 
the final rule. 

VIII. Regulatory Flexibility Certification 

In the notice of proposed rulemaking 
published on December 1, 1989 (54 FR 
49763), the Commission determined in 
its Regulatory Flexibility Certification 
that, based upon the available 
information, this rule was not expected 
to have a significant economic impact 
upon a substantial number of small 
entities as defined by the Small Business 
Act or the Small Business 
Administration regulations issued 
pursuant to the Act (13 CFR part 121). 
The Commission did, however, invite 
any licensee who considered itself to be 
a small entity to provide additional 
information by responding to four 
general questions on how the regulation 
could be modified to take into account 
the differing needs of small entities. In 
keeping with its normal practice, the 
Commission mailed the proposed rule 
document to each of its more than 8,000 
licensees. Also, the Commission held 
public meetings in three regions to 
discuss the proposed rule. 

The Commission received 29 
comments on the proposed rule, 
representing less than one-half percent 
of all NRC licensees. Of the 29 
comments, none mentioned the 
Regulatory Flexibility issue directly 
although several commenters expressed 
concern over the substantial increases 
in the fees assessed for specific 
categories of licenses. 

A total of seven comments are 
believed to have come from small 
entities based upon a review of 
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information contained in their 
comments. Two of these comments were 
from hospitals, one from an industrial 
radiographer, one from a well logger, 
one from an engineering consultant, and 
two from other small research and 
development and manufacturing 
licensees. Although several of these 
commenters expressed concern over the 
percentage rate of increase in the fees 
which would be assessed for certain 
categories of licenses, these commenters 
neither indicated that the increased fees 
would significantly affect their ability to 
do business nor provided the NRC with 
the information needed for NRC to make 
that determination. The fees assessed by 
the NRC for each category of license are 
intended to reflect the level of effort 
required by the NRC to conduct the 
necessary licensing and inspection 
actions for that category. To this extent, 
the NRC has attempted to "tier" the 
costs imposed·on its licensees to the 
level of effort that is required for the 
NRC to ensure that licensed activities 
are conducted in a manner that 
adequately protects public health and 
safety. 

Based upon the number of comments 
received on the proposed rule and 
comments from attendees at the public 
meetings, as well as an analysis of these 
comments, the Commission certifies that 
this rule will not have a significant 
economic impact upon a substantial 
number of small entities. The increase in 
the annual cost imposed on most of 
these licensees is not significant in 
terms of their gross annual receipts. 
There is no annual recordkeeping 
burden imposed by the final rule. 

IX. Backlit Analysis 

The NRC has determined that the 
backfit rule, 10 CFR 50.109, does not 
apply to this rule, and therefore, that a 
backfit analysis is not required for it 
because these amendments do not 
require the modification of or addition to 
systems, structures, components or 
design of a facility or the design 
approval or manufacturing license for a 
facility or the procedures or 
organization required to design, 
construct or operate a facility. 

List of Subjects in 10 CFR Part 170 

Byproduct material, Non-payment 
penalties, Nuclear materials, Nuclear 
power plants and reactors, Source 
material, Special nuclear material. 

For the reasons set out in the 
preamble and under the authority of the 
Atomic Energy Act of 1954, as amended, 
the Energy Reorganization Act of 1974, 
as amended, and 5 U.S.C. 552 and 553, 
the NRC is proposing to adopt the 
following amendments to 10 CFR part 

J 170. 
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.55 FR 23836 
Published 6/12/90 

10 CFR Part 170 

RIN 3150·AD23 

Revision of Fee Schedules: 
Radioisotope Licenses and Topical 
Reports 

Correction 

In rule document 90-11955 beginning 
on page 21173 in the issue of 
Wednesday, May 23, 1990. make the 
following corrections: 

1. On page 21174, in the second 
column, in the first complete paragraph, 
in the fourth from last line, remove 
"the" 

§ 170.12 L Corrected J 
2. On page 21179, in the second 

column, in § 170.12[a), in the sixth line. 
between "be" and "charged" insert 
"processed and may be returned to the 
applicant. All application fees will be". 

§ 170.21 [Corrected] 

3. On page 21180, in the third column, 
in§ 170.21, in the table, the heading 
"Family categories and types of fees" 
should read "Facility categories and 
types offees". 

4. On the same page, in the same 
column, in § 170.21, in the footnotes to 
the table, a line of five stars should 
appear between footnotes 2 and 4. 

§ 170.31 [ Corrected J 
5. On page 21182,'in the first column, 

in § 170.31, in the table, in the first line 
of entry N., "Licensee" should read 
"Licenses". 

6. On page 21183, in the first column, 
in § 170.31, in the table, in the first line 
of entry 9B., "devices" was misspelled. 

7. On the same page, in the third 
column, in § 170.31, in footnote (d) to the 
table, in the 14th line, immediately. 
before· "are due" insert "amendment 
fees". 

. 55 FR25774 
Published 6/22/90 

10 CFR Part 170 

RIN 3150-AD23 

Revision of Fee Schedules. 
Radioisotope Licenses and Topical 
Reports 

Correction 

In rule document 90-11955 beginning 
on page 21173 in the issue of 
Wednesday, May 23, 1990, make the 
following correction: 

On page 21182, in the first column, in 
§ 170.31, in the table, the first three lines 
of entry "N" should read as follows: 
N. Licenses that authorize services for other 

licensees, except (1) licenses that authorize 
calibration • • •, 
Note: In the correction to this document 

published at 55 FR 23636, June 12, 1990, item 
five should be disregarded. 

55 FR 29181 
Published 7 /18/90 
Effective 8/17 /90 

Storage of Spent Fuel in NRG­
Approved Storage Casks at Power 
Reactor Sites 

See Part 72 Statements of Consideration 

56 FR 31472 
Published 7/10/91 
Effective 8/9/91 

10 CFR Parts 52, 71, 170, and 171 

RIN: 3150-AD87 

Revision of Fee Schedules; 100% Fee 
Recovery 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission (NRC) is amending the 
regulations governing the licensing, 
inspection, and annual fees charged to 
its licensees. The amendments are 
necessary to implement Public Law 101-
508, passed by the Congress on 
November 5, 1990, which mandates that 
the NRC recover approximately 100 
percent of its budget authority ($465 
million) in Fiscal Year (FY) 1991, and the 
four succeeding years. This final rule 
affects all applicants, licensees, and 
holders of certificates of compliance, 
registrations of sealed sources and 
devices, approvals of quality assurance 
(QA) programs, and other approvals. 
The final rule increases fees 
substantially for those entities currently 
subject to fees. Other entities previously 
exempt from fees become subject to the 
fees in the final rule. 
EFFECTIVE DATES: August 9, 1991. 
FOR FURTHER INFORMATION CONTACT: C. 
James Holloway, Jr., Office of the 
Controller, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555, 
telephone 301-492-4301. 
SUPPLEMENTARY INFORMATION: 
I. Background. 
II. Analysis of Legislation. 
lll. Responses to Comments. 
IV. Final Action-Changes Included in Final 

Rule. 
V. Section-by-Section Analysis. 
VI. Environmental Impact: Categorical 

Exclusion. 
VII. Paperwork Reduction Act Statement. 
VIII. Regulatory Analysis. 
IX. Regulatory Flexibility Analysis. 
X. Backfit Analysis. 

I. Background 

Currently, the Commission collects 
fees under 10 CFR parts 170 and 171. 10 
CFR part 170, "Fees for Facilities and 
Materials Licenses and Other 
Regulatory Services" implements Title V 
of the Independent Offices 
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Appropriation Act of 1952 [IOAA) (31 
U.S.C. 9701). The license and inspection 
fees assessed under 10 CFR part 170 
recover the costs to the NRC of 
providing individually identifiable 
services to specific applicants for, and 
holders of, NRC licenses and approvals. 
For example, fees are charged under 10 
CFR part 170 for the NRC reviews of 
applications for new licenses, reviews of 
renewals and amendments to existing 
licenses, and inspections of applicants' 
and licensees' facilities. The fee 
schedules contained in 10 CFR part 170 
were last revised on May 23, 1990 (55 FR 
21173) (effective July 2, 1990). These fees 
were based on the FY 1990 budget. 

10 CFR part 171, "Annual Fees for 
Power Reactor Operating Licenses", 
initially established in FY 1987, 
implements section 3201 of the Omnibus 
Budget Reconciliation Act of 1989 [Pub. 
L. 101-239) by charging an annual fee to 
NRC operating power reactor licensees 
(55 FR 7610; March 2, 1990). The annual 
fees recover NRC budgeted costs for 
generic regulatory activities relating to 
these licensees. The amount collected in 
FY 1990 from annual fees, when added 
to the amounts recovered under 10 CFR 
part 170 and the Nuclear Waste Fund 
(NWF), was approximately 45 percent of 
the NRC budget. For FY 1991, the 
previous Public Law required the . 
Commission to recover $157 million or 
33 percent of its budget. On this basis, 
the NRC published the FY 1991 annual 
fees for operating power reactors based 
on 33 percent of the President's budget 
of $475 million on August 17, 1990 (55 FR 
33789). 

The Omnibus Budget Reconciliation 
Act of 1990 (Pub. L. 101-508), signed into 
law on November 5, 1990, requires that 
the NRC recover 100 percent of its 
budget authority less the amount 
appropriated from the Department of 
Energy (DOE) administered NWF for 
FYs 1991 through 1995 by assessing 
license, inspection, and annual fees. 

On April 12, 1991 (56 FR 14870-14896), 
the Commission published in the Federal 
Register a notice of proposed 
rulemaking that would amend the 
provisions of 10 CFR parts 170 and 171. 
This action was necessary for the 
Commission to comply with Public Law 
101-508 and to more completely recover 
costs incurred by the Commission in 
providing services to identifiable 
recipients. The notice of proposed 
rulemaking invited interested persons to 
submit written comments for 
consideration in connection with the 
proposed amendments on or before May 
13, 1991. In addition, the Commission's 
staff has been available to answer 
questions concerning the proposed 
rulemaking. As such, the NRC 
responded to numerous phone calls and 
held several meetings to respond to 
questions regarding the proposed fees. 
Summaries of these meetings have been 
placed in the Public Document Room. 
The Commission placed a copy of the 
workpapers relating to the proposed rule 
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in its Public Document Room at 2120 L 
Street, NW., Washington, DC in the 
lower level of the Gelman Building. 
Workpapers relating to this final rule 
will also be placed in the Public 
Document Room. 

II. Analysis of Legislation 

Public Law 101-508, title VI, subtitle B, 
section 6101, states the new 
requirements for user fees and annual 
charges, which are summarized as 
follows in the Conference Report to the 
legislation, (101st Cong., 2d Sess., 136 
Cong. Rec. H.12692-93 (daily ed. 
October 26, 1990)): 

Subsection [a)[l) requires the NRC to 
collect fees and annual charges. 

Subsection [a)[2) provides that the first 
assessment made under this authority shall 
be made no later than September 30, 1991. 

Subsection (a)(3) provides that the last 
assessment of annual charges made under 
this authority shall be made no later than 
September 30, 1995. 

Subsection (b) provides that the NRC shall 
continue to collect fees under the 
Independent Offices Appropriation Act of 
1952 (31 U.S.C. 9701). These fees are intended 
to recover the Commission's cost of providing 
any service or thing of value to a person 
regulated by the NRC. 

Subsection ( c) requires the NRC to collect, 
in addition to the Independent Offices 
Appropriation Act fees under subsection [b), 
an annual charge. 

Subsection (c)[l) authorizes the NRC to 
impose an annual charge on any licensee of 
theNRC. 

Subsection (c)(2) provides that the 
aggregate amount of annual charges shall, 
when added to the Independent Offices 
Appropriation Act fees collected under 
subsection (b), equal-approximately 100 
percent of the NRC's total budget authority 
for each fiscal year, less any amount 
appropriated to the NRC from the Nuclear 
Waste Fund. 

Subsection (c)[3) directs the NRC to 
establish a schedule of annual charges that 
fairly and equitably allocates the aggregate 
amount of charges among licensees and, to 
the maximum extent practicable, reasonably 
reflects the cost of providing services to such 
licensees or classes of licensees. The 
schedule may assess different annual charges 
for different licensees or classes of licensees 
based on the allocation of the NRC's 
resources among licensees or classes of 
licensees, so that the licensees who require 
the greatest expenditures of the NRC's 
resources will pay the greatest annual charge. 

Subsection (d) defines the Nuclear Waste 
Fund established by section 302[c) of the 
Nuclear Waste Policy Act of 1982, 42 U.S.C. 
10222[c). 

Subsection (e) amends section 7601 of the 
Consolidated Omnibus Reconciliation Act of 
1985 [Public Law 99-272) to preserve existing 
authority for the NRC to collect user fees 
approximating 33 percent of the agency's 
budget. Following fiscal year 1995, annual 
charges will be assessed under section 7601 

of the 1985 act instead of subsection [c) of the 
conference agreement. 

In the Conference Report, the 
Congress suggested guidelines that NRC 
should follow in calculating the annual 
fee to be assessed. The conferees 
recognized in directing the Commission 
to collect the annual fees that, 
"Congress must indicate clearly its 
intention to delegate to the Executive 
the discretionary authority to recover 
administrative costs not inuring directly 
to the benefit of regulated parties" and 
that Congress must provide the agency 
"intelligible guidelines" for making these 
assessments. 136 Cong. Rec. at H12692, 
citing Skinner v. Mid-America Pipeline 
Co., 109 S. Ct. 1726, 1734 (1989). The 
Conferees stated their belief that "the 
conference agreement meets these 
requirements." Id. at H12692. The 
specific guidelines are as follows: 

First, the appropriations received by 
the NRC from the NWF established 
under section 302(c] of the Nuclear 
Waste Policy Act of 1982 (42 U.S.C. 
10222(c]] for licensing the DOE's nuclear 
waste management program are not to 
be recovered by the annual charges and 
should be subtracted from the amount of 
the budget authority. 

Second, the amount recovered through 
annual charges is to be reduced further 
by the amount the NRC receives through 
fees assessed on licensees under the 
IOAA through part 170 of the 
Commission's regulations. The part 170 
fees are intended to recover the costs to 
the NRC of providing individually 
identifiable services to applicants and 
holders of NRC licenses. Part 170 fees 
are not intended to recover the cost of 
generic activities that benefit licensees 
generally. The Committee expects the 
NRC to continue to assess fees under 
the IOAA so that each licensee or 
applicant pays the full cost to the NRC 
of all identifiable regulatory services the 
licensee or applicant receives. 

Third, Public Law 101-508 provides, 
and the Conference Agreement 
reiterates, that the balance (after 
subtracting the amounts estimated to be 
received from the NWF and part 170) of 
the NRC's annual budget is to be 
recovered from the NRC's licensees 
through annual charges. The annual 
charge should be assessed under the 
principle that licensees who require the 
greatest expenditures of the agency's 
resources should pay the greatest 
annual charges. The schedules of annual 
charges, which are to be established by 
rule, should "fairly and equitably" 
allocate the total amount of the charges 
to be recovered from the NRC's 
licensees and, to the "maximum extent 
practicable, the charges shall have a 
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reasonable relationship to the cost of 
providing regulatory services" to the 
licensees. 136 Cong. Rec. at H1Z692. The 
conferees recognized that a substantial 
portion of the NRC's annual expenses, 
while not attributable to individual 
licensees and thus not recoverable 
under the IOAA, are attributable to 
classes of licensees. Thus, the conferees 
contemplate that the NRC will continue 
to allocate generic costs that are 
attributable to a given class of licensee 
to that class. The conferees recognized 
that certain expenses cannot be 
attributed either to an individual or to 
classes of NRC licensees. The conferees 
intend that the NRC fairly and equitably 
recover these expenses from its 
licensees through the annual charge 
even though these expenses cannot be 
attributed to individual licensees or 
classes of licensees. These expenses 
may be recovered from those licensees 
whom the Commission, in its discretion, 
determines can fairly, equitably, and 
practicably contribute to their payment. 
136 Cong Rec. at H12692, 3. 

Fourth, the conferees note that the 
U.S. Court of Appeals for the District of 
Columbia Circuit, in affirming NRC's 
part 171 fee schedule, concluded that the 
agency "did not abuse its discretion by 
failing to impose the annual fee on all 
licensees," Florida Power 8' Light Co. v. 
NRG, 846 F.2d 765, 770 (D.C. Cir. 1988), 
cert denied, 109 S. Ct. 1952 (1989)). 

Finally, the conferees noted that, 
under its existing rules, the NRC does 
not offset amounts paid by licensees as 
fines and penalties (including interest 
penalties] against the amount of annual 
charges to be collected. In addition, the 
NRC does not seek to recover through 
the annual charge amounts received 
from participants in the cooperative 
nuclear safety research program, the 
material and information access 
authorization programs (including 
criminal history checks under section 
149 of the Atomic Energy Act of 1954, 42 
U.S.C. 2169), or amounts received for 
services rendered to foreign 
governments and international 
organizations. "The conference 
agreement does not change these 
policies. Fines and penalties are 
assessed because of a failure of a 
licensee to comply with NRC standards 
and requirements. The purpose of the 
fine or penalty would be defeated if 
their assessment would result in a 
lowering of the offender's obligation to 
pay annual charges. Receipts from 
cooperative, international, and access 
authorization programs are collected 
from the entities benefitting from the 
particular program and are retained and 
used by the NRC for that program. 
Inclusion of the amount of these funds in 
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the total amount recovered through the 
annual charge would result in double 
payment." 136 Cong. Rec. at H12693. 

III. Responses to Comments 

Three hundred thirty-four (334) public 
comments were received by the close of 
the comment period on May 13, 1991. 
The Commission has considered an 
additional 114 comments which were 
received by close of business on May 17, 
1991, for a total of 448 public comments. 

Of the 448 comments received, 413 
were from persons concerned with other 
than power reactors [including States 
and local government agencies) and 35 
were from utility licensees, and their 
representatives including owners groups 
concerned about fees for part 50 
facilities. Thirteen letters were also 
received from other Federal agencies. 
Copies of all comment letters are 
available at the Public Document Room. 

Many of the comment letters raised 
similar questions. These comments have 
been grouped, as appropriate, and 
addressed as single issues in this final 
rule. The comments have been grouped 
into three major areas-legal, policy, 
and specific fee issues. 

A. Legal Issues 

Several of the commenters raised 
questions concerning NRC's legal 
interpretation of the Public Law. These 
comments are addressed first because 
their resolution establishes the 
framework within which to address 
subsequent policy and specific fee 
issues raised by the comments. 

1. Assessment and Collection of Annual 
Fees 

Comment. Several commenters raised 
the question as to whether the Public 
Law requires the Commission to assess 
and collect fees by September 30, 1991, 
as indicated in the proposed rule, or to 
only assess fees by September 30, 1991, 
with licensees having the option of 
paying some of the revised fees after the 
end of FY 1991. 

Commenters cite title VI, subtitle B, 
section 6101, subsection (a)[2), as 
providing that the first assessment of 
fees under subsection [b) and annual 
charges under subsection (c) shall be 
made not later than September 30, 1991. 
This provision, commenters argue, 
means that the NRC must determine the 
fee amounts and bill the licensees by 
September 30, 1991, but it does not mean 
that the fees must be collected by that 
date. The commenters indicate that 
collection by September 30 would not be 
possible if the Commission waited until 
that date to assess the charge, as the 
law would allow. Most commenters 

indicated that the Commission should 
bill licensees for the revised annual fees 
by the end of FY 1991, but defer the 
collection of the fees for a reasonable 
amount of time. They argue further that 
the Energy and Water Development 
Appropriations Act of 1991, passed a 
week after the Omnibus Budget 
Reconciliation of 1990 (OBRAJ, indicates 
that revenues from licensing fees 
amounting to only $153.5 million or 33% 
of the budget need be recovered 
[collected) by the NRC in FY 1991. 

Response. The Commission believes 
that OBRA is the controlling legislation 
for recovery of 100 percent of the budget 
authority and believes that the correct 
interpretation of the law and the intent 
of Congress are that it directed the NRC 
to both assess and collect fees that 
approximate 100 percent of the budget 
authority for FY 1991-1995. Section [cl[2) 
of the law reads that "the aggregate 
amount of the annual charge collected 
(emphasis added) from all licensees 
shall equal an amount that 
approximates 100 percent of the budget 
authority of the Commission in the fiscal 
year in which such charge is collected 
* * *". Section (3) goes on to indicate 
that "the Commission shall establish by 
rule, a schedule of charges fairly and 
equitably allocating the aggregate 
amount of charges described in 
paragraph (2) among licensees." The 
Commission interprets this language as 
requiring in FY 1991: 

(1) The allocation of 100 percent of the 
NRC budget authority among licensees; 

(2) The establishment of the fees by 
rule; and 

(3) The collection of 100 percent of the 
budget authority. 

However, even if it were not 
mandated to do so, the Commission 
believes as a matter of policy that it 
should collect FY 1991 annual charges 
by the end of FY 1991. A primary 
purpose of the 1990 OBRA legislation, of 
which the NRC user fee provision is a 
part, is to reduce the Federal budget 
deficit for FY 1991. This objective can 
only be achieved by the collection of 
fees and charges by the end of that 
fiscal year. Additionally, by requiring 
payments to be made this fiscal year, 
the Commission would be following 
both normal and prudent billing 
practice, as well as continuing its policy 
of previous years of requiring payment 
of part 171 annual charges by the end of 
the fiscal year in question. 

The Commission recognizes that the 
timing of the FY 1991 annual fee bills is 
not ideal, but as noted, the NRC must 
collect the FY 1991 budget in FY 1991. To 
minimize the financial impact, however, 
the Commission has decided that the 
first quarter FY 1992 bills will not be due 
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until after the beginning of the second 
quarter of FY 1992. 

2. Collect 100 Percent of Budget 
Authority 

Comment. Several commenters 
indicated that the language in title VI, 
subtitle B, section 6101, subsection (c)(2) 
of the law which states that the "annual 
charge collected from all licensees shall 
equal an amount that approximates 100 
percent of the budget authority" permits 
the Commission to explicitly exclude 
costs other than those recovered from 
the Nuclear Waste Fund from fee 
assessment. 

Commenters from the power reactor 
industry questioned certain costs 
allocated to them based on Commission 
policy decisions. They indicated that 
some of these costs should not be 
charged and that the law, by its use of 
the words "approximately 100 percent" 
provides discretion for the Commission 
to exclude some costs from fee 
assessment (e.g., costs not attributable 
to a licensee, costs resulting from 
exempting nonprofit educational 
institutions, etc.). 

Response. The Commission interprets 
the words "approximately 100 percent" 
as meaning that the Commission should 
promulgate a rule that identifies and 
allocates as close to 100 percent of its 
budget authority to the various classes 
of NRC licensees as is practical. This 
interpretation is supported by the 
Conference Report which states that 
"the conferees recognize that there are 
expenses that cannot be attributed 
either to an individual licensee or a 
class of licensees. The conferees intend 
the NRC to fairly and equitably recover 
these expenses from its licensees 
through the annual charge even though 
these expenses cannot be attributable to 
individual licensees or classes of 
licensees." Thus, the Commission 
concludes it was Congress' intent that 
the Commission allocate 100 percent of 
its.budget authority for fee assessment, 
and that the term "approximately 100%" 
refers only to the inherent uncertainties 
in estimating and collecting the fees. 
These uncertainties may result in 
collecting less than the budgeted amount 
in which case NRC would not be 
required to collect additional fees; or 
collection of slightly more than the 
budget, in which case NRC would not be 
required to make refunds. 

3. Assessment of Fees to All Classes of 
Licensees 

Comment. Several commenters stated 
that the NRC is required to assess 
license fees and/ or annual fees on all 
licensees where legally permissible in 
order to recover 100 percent of the 
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budget authority. Commenters indicated 
that as a matter of consistency the NRC 
should recover its costs from any person 
or organization that receives NRC 
services and, therefore, there should be 
no exemption for nonprofit educational 
institutions, for example. In support of 
its argument, one commenter cites the 
statement in the Public Law that "any 
person who receives a service or thing 
of value from the Commission shall pay 
fees to cover the Commission's costs in 
providing any such service or thing of 
value." Others commented that the 
continued exemption for nonprofit 
educational institutions "violates the 
Congressional directive to recover costs 
of agency programs from those whom 
the programs benefit." 

Response. The Commission concludes 
that it is not required to assess license 
fees and annual fees to all classes of 
licensees. For part 170 fees, for example, 
0MB Circular No. A-25, the 
implementing governmentwide policy 
guidance for the IOAA, indicates in item 
5.(b).(3)., that an agency may make 
exceptions to the general policy, and not 
assess fees for recipients engaged in a 
nonprofit activity designed for the public 
safety, health and welfare. Similarly, 
item 5.(b).(4). indicates that an exception 
may be made from the payment of the 
full fee by a State, local government or 
non-profit group when it would not be in 
the interest of the program. 

For part 171 annual fees, the Public 
Law, in defining persons subject to the 
annual charges, states that "any 
licensee of the Commission may 
(emphasis added) be required to pay 
* * * an annual charge." Therefore, the 
Commission has discretion with regard 
to whom to assess license fees under 
part 170 and annual fees under part 171. 

4. Annual Fees for Federal Agencies 

Comment. Several Federal agencies 
licensed by the NRC commented that 
they should not be assessed annual fees 
under part 171 simply because they are 
NRC licensees. These agencies believe 
that to assess these fees violates the 
IOAA, and does not further the 
Congressional intent of NRC user fee 
legislation, which is to reduce the 
Federal budget deficit. 

Response. In the supplementary 
information to the proposed rule, the 
Commission indicated that it is 
precluded under the IOAA from 
charging Federal agencies for 
"identifiable services rendered" under 
part 170. Public Law 101-508, the 
authority for the part 171 annual fees, is 
silent on the subject of charging Federal 
agencies. However, it does not bar such 
action, and allows collection of fees 

from "any person" and "all licensees." 
Omnibus Budget Reconciliation Act of 
1990, Public Law 101-508, section 6101, 
104 Stat. 1388-298,299 (1990). The Public 
Law, in defining persons subject to the 
annual charge, states that "any licensee 
of the Commission may be required to 
pay * * * an annual charge." The 
Commission further notes that 
"persons" as defined in section lls. of 
the Atomic Energy Act, includes Federal 
agencies ( except for portions of the 
Department of Energy) and all licensees 
are "persons". Given this Congressional 
language, the Commission believes it 
legally permissible to consider Federal 
agencies with an NRC license as falling 
into the above categories, and is 
assessing them an annual fee 
accordingly. 

5. Export Licensing Fees 

Comment. A few commenters 
suggested that charging a fee for issuing 
export and import licenses, as proposed 
in Category K of§ 170.21, and Category 
15 of § 170.31, is a tax in violation of 
Article I, section 9 of the U.S. 
Constitution. The commenters also 
stated that according to an NRC 
publication, the reason for such licenses 
is to "enhance U.S. national security by 
preventing" nuclear proliferation. 
Therefore, because the service provides 
benefits for the U.S. Government and its 
citizens, it is improper to bill those 
seeking licenses. 

Response. The Commission is 
following its mandate from Congress to 
charge based on "a reasonable 
relationship to the cost of* * * services 
* * *" The fees in question here are 
directly related to the cost of issuing 
export and import licenses, and 
therefore are not a tax or duty. The 
resulting charge therefore does not 
violate Article I, section 9 of the U.S. 
Constitution. Further, there is no 
compelling justification for not charging 
these entities fees. 

As for the claimed improper purpose, 
the courts have held that the NRC may 
assess fees under part 170 for services 
that mutually benefit the recipient and 
the public. Prorating of costs on the 
basis of benefit to the public is not 
required. Mississippi Power & Light Co. 
v. U.S. Nuclear Regulatory Commission, 
601 F.2d 223 (1979), cert. denied, 444 U.S. 
1102 (1980). 

One commenter claimed that no other 
U.S. agency charges for export licenses. 
This is incorrect. The Fish and Wildlife 
Service within the U.S. Department of 
the Interior charges a fee for wildlife 
export/import licenses. See 50 CFR 
13.ll(d) (1990). 
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6. Publish the Final Rule as an 
Immediately Effective Rule 

Comment. Several commenters 
questioned the intent of the NRC to 
publish the final rule as effective upon 
publication without the normal 30 day 
period between publication and 
effective date. Some commenters 
believed that the Commission must offer 
a period of time after publication of the 
final rule to aliow licensees to drop out 
of the licensed activity and to terminate 
their licenses to avoid payment of the 
new fees. An immediately effective final 
rule would not provide such an 
opportunity. 

Response. The Commission has 
adopted the recommendation of 
numerous commenters and will 
promulgate parts 170 and 171 with an 
effective date 30 days after publication 
of the rule in the Federal Register. 
However, in order to effectuate 100% 
recovery of its budget authority, the 
Commission will send out the part 171 
bills upon publication of the rule in the 
Federal Register. The bills would 
become due and payable on the 
effective date of the rule. This approach 
is authorized by NRC's debt collection 
regulations in 10 CFR part 15. Licensees 
and holders of certificates, registrations, 
and approvals are expected to pay these 
bills promptly. In order to avoid interest 
payments and penalties the bill must be 
paid within 30 days from the effective 
date of the rule. 

Licensees, and holders of certificates, 
registrations, and approvals who wish to 
apply to the Commission for an 
exemption from all or part of their Fiscal 
Year 1991 part 171 annual fees must 
ensure that exemption requests, 
submitted pursuant to § 171.11, are 
received by the Commission on or 
before the effective date of the rule. 
With respect to timely filed exemption 
requests before the effective date of the 
rule, the Commission will act on those 
requests and will inform the requestor 
whether the sums will still be due during 
the pendency of the review of the 
request. No such assurance can be 
provided for exemption requests filed 
after the effective date of rule. 
Exemption requests or any requests to 
clarify the bill will not, per se, extend 
the interest-free period for payment of a 
bill. As stated above, the bills are due 
and payable on the effective date of the 
rule. Therefore, only payment will 
ensure avoidance of interest, 
administrative, and penalty charges. If a 
partial or full exemption is granted, any 
overpayment will be refunded. 

The Commission wishes to emphasize 
that licensees, and holders of 
certificates, registrations, and approvals 
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who wish to relinquish their license(s), 
certificate(s), or registration(s) or obtain 
a Possession Only License (POL), and 
who are capable of permanently ceasing 
licensed activities entirely by September 
30, 1991, must, within the 30-day period 
before the effective date of the rule, 
notify the Commission, in writing, in 
accordance with 10 CFR 30.36, 40.42, 
50.82, and 70.38, as appropriate. 
Licensees and holders of certificates, 
registrations and approvals must 
promptly comply with the conditions for 
license termination in those regulations 
in order to be considered by the 
Commission for a waiver of the FY 1991 
annual fee. 

7. Publish Final Rule as an Interim Rule 

Comment. A few commenters 
suggested that the Commission publish 
the final rule as an "interim" rule, and 
schedule a further rulemaking to address 
inequities revealed during 
implementation and to allow the NRC to 
seek clarification or modification of its 
authority from Congress, if necessary. 

Response. The Commission does not 
see the utility of publishing the final rule 
as an "interim" rule. In any case, any 
future changes in the rule, whether or 
not called "interim" would have to be 
effected through notice and comment 
rulemaking. Further, regardless of how a 
rule is characterized, it is the 
Commission's practice to monitor the 
implementation of its rules, and to 
amend them as dictated by experience. 

B. Major Policy Issues 

The commenters raised three major 
policy issues related to the proposed fee 
rule. As with the legal issues, the 
resolution of these policy issues helped 
frame the resolution of subsequent 
specific fee issues. 

1. Assessing Costs Not Attributable to 
an NRC Licensee 

Comment. Many comments were 
received from utilities and their 
representatives indicating that the NRC 
has not followed Congress' mandate by 
allocating certain costs to power 
reactors that these licensees contend are 
not attributable to them (e.g., uranium 
enrichment, DOD/DOE projects, 
international programs, etc.). These 
costs, they point out, should either be 
assessed as broadly as practicable in 
order to minimize the burden of the 
costs on a licensee or class of licensee 
or should be treated as activities in the 
national interest (e.g., international 
programs) and not charged at all. They 
also suggested that some costs should 
be assessed to applicants for licenses 
(e.g., uranium enrichment generic costs). 

Response. As stated in the discussion 
of the legal issues, the Commission must 
collect approximately 100 percent of its 
budget in fees. even though in some 
instances certain activities are not 
attributable to an existing NRC licensee. 
These latter costs must be assessed 
upon someone. It is clear that under the 
legislation the NRC is only permitted to 
assess these costs to NRC licensees. It 
may not assess annual fees upon license 
applicants. Therefore, NRC must assess 
these costs on its existing licensees. As 
explained in the proposed rule, the 
Commission believes that it is 
appropriate to assess these costs based 
on the Conference Report guidance that 
the costs be "recovered from such 
licensees as the Commission in its 
discretion determines can fairly, 
equitably and practicably contribute to 
their payment." The Commission has 
determined that operating power reactor 
licensees can more equitably and 
practicably pay these costs than other 
NRC licensees, particularly in view of 
the substantial new annual fees being 
assessed to other licensees. The 
overwhelming portion of the 
Commission's budget is devoted to the 
regulation of power reactors and, 
therefore, it is only just that these 
entities pay for all but a small portion of 
the Commission's budget. Therefore, the 
Commission is assessing the $15.7 
million in budgeted costs for activities 
not attributable to an existing NRC 
licensee or class of licensee to operating 
power reactors as indicated in the 
proposed rule. 

2. Consideration of Non-Safety Impacts 
in Assessing Fees 

Comment. Most of the commenters 
indicated that the proposed rule would 
result in some type of impact on the 
licensee. For example, most of the over 
200 comments from medical licensees 
expressed the opinion that the proposed 
fees, particularly the annual fees, would 
be a "death warrant" to nuclear 
medicine departments, would adversely 
affect patients' medical costs, and 
would result in reduced health care. 
Many medical licensees commented that 
small health care facilities would have 
difficulty continuing to operate if the 
"exorbitant" annual fees are assessed, 
and that the increased fees seem 
contrary to the process of cost 
containment and regulatory constraint 
of compensation for medical care. 

Approximately 100 comments were 
received from well loggers, 
radiographers, and gauge users 
indicating that the annual fees would 
create severe hardships for the 
companies, and would prohibit them 
from providing well logging, 
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radiography, or gauge services. Many of 
the commenters suggested they will 
either have to terminate their license or 
move to an Agreement State which does 
not charge fees as high as those of NRC. 
Other commenters argued that they are 
small businesses with a few employees 
operating in a recessionary economy 
and competing against world.yide 
operations and huge foreign-owned 
companies. Many point out it will be 
impossible for their companies to pass 
on the proposed fee increases to clients 
and remain competitive in a small and 
severely depressed market. 

The uranium recovery licensees stated 
that the proposed fees would have a 
significant adverse economic impact 
and will only further weaken the 
already non-viable domestic uranium 
mining and milling industry. Another 
commenter stated that the annual fees 
will dictate abandonment and 
decommissioning of uranium mills. 

Fuel facilities licensees noted that the 
proposed fees would reduce the ability 
of U.S. based nuclear companies to 
compete in the world market and 
increase the potential for loss of U.S. 
jobs and economic dislocation. One 
commenter noted that the annual fee 
could force it to cease UFG conversion 
activities which could result in impaired 
national security. 

The transportation class of licensees 
indicated that if the fees forced 
termination of the licenses, or 
Certificates of Compliance, a limited 
number of casks would be available for 
transport of spent fuel in the event of a 
reactor shutdown as well as for DOE 
and defense contracts. They noted that 
this could adversely affect safety and 
national security. The transportation 
licensees also indicated that these fees 
could become a barrier to free trade and 
competition because smaller vendors, 
with limited resources, would not be 
able to maintain a competitive position. 
Another commenter noted that the fees 
are expected to become a significant 
constraint on the development of newer 
and safer transportation and spent fuel 
storage casks. 

Power reactor licensees stated the 
fees would have major impacts on the 
economic health of the licensees and the 
nature of NRC/licensee interaction, 
possibly to the detriment of the public 
interest, if not public health and safety. 
Others noted that the fees could divert 
available funds from operations and 
maintenance resulting in deferring plant 
improvements. Nonpower reactor 
licensees noted that the imposition of 
the annual fee would likely cause the 
shutdown of some nonpower reactors. 
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Response. These comments regarding 
impacts on the nuclear industry have 
been carefully considered. The 
Commission recognizes that there will 
be adverse impacts from implementing 
the legislation. However, to eliminate 
the adverse effects, the annual fees 
would have to be eliminated or reduced. 
Because the Public Law requires the 
NRC to assess and collect 
approximately 100 percent of its budget 
authority, a reduction in the fees 
assessed for one class of licensee would 
require a corresponding increase in the 
fees assessed for another class. 
Therefore, the impacts noted cannot be 
eliminated without creating adverse 
effects for other licensees. For this 
reason, consideration has been given 
only to the effects that NRC is required 
to consider by law (i.e., the Atomic 
Energy Act, the Energy Reorganization 
Act, and the Regulatory Flexibility Act). 

With regard to the health and safety 
responsibility and national defense 
requirements of the Atomic Energy Act 
and the Energy Reorganization Act, 
there is insufficient evidence supporting 
the commenters' claims of significant 
adverse effects. Therefore, no 
modification to the fees is included as a 
result of unsupported claims of safety 
impacts. However, implementation of 
the rule will be monitored and action 
taken as necessary if there are clear 
health and safety problems that arise. 

The Regulatory Flexibility Act of 1980 
(5 U.S.C. 601 et seq.) requires 
consideration of the effect ofregulations 
on small entities. These considerations 
must be documented and made 
available to the public in a Regulatory 
Flexibility Analysis. This analysis is 
discussed in the next issue. 

3. Regulatory Flexibility Analysis 

The Regulatory Flexibility Act 
requires that, consistent with the 
objectives of the rule and applicable 
statutes, the NRC consider the impact 
on small entities. The applicable statute 
in this case, Public Law 101-508, has a 
mandate of recovering 100 percent of the 
NRC's budget authority through fees. 
The Conference Report accompanying 
the legislation indicates a goal of 
assessing costs attributable to a class of 
licensees to that class. The Regulatory 
Flexibility Act requires that the NRC 
consider alternatives to minimize the 
economic impact of its regulations on 
small entities. These two laws are 
inherently in conflict if taken literally, ii: 
that assessing costs attributable to the 
materials class of licensees to that class 
of licensees will cause a significant 
impact on a substantial number of small 
entities. However, as indicated in the 

response to the legal questions, NRC 
must assess all of its costs, but has 
discretion with regard to which 
licensees shall be assessed and the 
amounts charged to and within each 
class of licensee. Similarly, the 
Commission is not required to eliminate 
or even reduce the impact on small 
business, but is required to evaluate 
these impacts and explain its decision. 

The Regulatory Flexibility Analysis is 
included in this final rule as appendix A 
to this document. This analysis 
evaluates the impact on small entities 
and, based on the comments received, 
concludes that there will be a significant 
impact on a substantial number of small 
entities. Alternatives to minimize the 
impacts were also evaluated. Given the 
conflicting goals of Public Law 101-508 
and the Regulatory Flexibility Act, the 
Commission has determined that the 
impact on small entities be reduced, not 
necessarily eliminated, by establishing a 
maximum annual fee of $1,800 per fee 
category for small entities. For each 
category, a materials licensee would pay 
the annual fee (base annual fee plus the 
surcharge) or $1,800, whichever is less. 
To pay a reduced fee, a licensee must 
certify, using NRC Form 526 which will 
be enclosed with the bill, that it meets 
NRC's size standards for a small entity. 
The size standards were defined in the 
Federal Register on December 9, 1985 (50 
FR 50241). Licensees that do not meet 
these criteria for small entities would be 
assessed the full annual fees established 
for the various classes of licensees in 
the final rule. The cost that would not be 
collected from the small entities, 
approximately $4.9 million, will be 
allocated as a surcharge to large entities 
licensed by the NRC as follows: $4.3 
million to power reactor licensees and 
$.6 million to large entities licensed 
under the materials program. This 
allocation is based on the percent of the 
budget attributable to each class of 
licensees. 

C. Specific Fee Issues-Part 170 

1. Assessment of Fees to Nonprofit 
Educational Institutions 

Comment. The Commission invited 
public comment on this issue. Many 
public comments were received on 
whether or not to continue the 
exemption from fees for nonprofit 
educational institutions. A large 
majority of the comments were received 
from nonprofit educational institutions 
supporting the continuation of the 
current exemption in § 170.11(a)(4). 
These commenters indicated that 
nonprofit educational institutions have 
limited abilities to recover the increased 
regulatory costs. They stated that the 
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exemption has benefitted the public 
over the years by facilitating academic 
research and educational use of licensed 
materials, work that both furthers 
understanding of important research 
questions and provides training in 
nuclear science. Others commented that 
nonprofit educational institutions are 
perhaps the least able to contribute to 
the payment of fees. 

Comments were also received 
indicating that, as a matter of 
consistency, the NRC should recover its 
costs from any person or organization 
which receives NRC services, including 
nonprofit educational institutions. These 
commenters claimed that the 
Commission no longer has the discretion 
to exempt certain classes of licensees 
because the Public Law, citing IOAA, 
directs that "any person who receives a 
service or thing of value from the 
Commission shall pay fees to cover the 
Commission's costs in providing such 
service or thing of value." Commenters 
pointed out that, if such an exemption 
were authorized, it would be more fair 
and equitable to allocate the costs 
among all licensees, not just operating 
power reactors, because all licensees, as 
well as the NRC, benefit from the 
training provided by nonprofit 
educational institutions to future 
engineers and other professionals in 
nuclear related fields. Another 
commenter noted that while voluntary 
charitable contributions to educational 
institutions are desirable, involuntary 
charitable assessments to operating 
power reactors are inconsistent with 
Congressional directives. They also 
suggested that if the Commission 
exempts these institutions from fees, 
then it should remove their costs ($2.2 
million) from the license fee base and 
not recover them. Other commenters 
indicated that for equity and fairness, 
nonprofit educational institutions should 
be required to pay the same fees as 
those being imposed on similar facilities 
operated by a for-profit corporation or 
nonprofit organizations that are not 
educational. 

Response. As discussed in the 
evaluation of legal issues, the 
Commission must assess these costs but 
can decide whether to assess them to 
nonprofit educational licensees or to 
other licensees. The Commission 
believes that educational research 
provides an important benefit to the 
nuclear industry and the public at large 
and should not be discouraged. These 
nonprofit institutions have a limited 
ability to pass these costs on to others. 
Because the public comments do not 
provide a persuasive reason to change 
the proposed rule, the Commission will 
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continue the exemption in§ 170.11(a)(4) 
for nonprofit educational institutions 
and allocate these costs to operating 
power reactors. 

2. Assessment of Fees for Standardized 
Reactor Design Reviews 

Comment. Although the Commission 
did not propose changing its current 
policy of deferring payment of fees 
associated with standardized reactor 
design reviews, the Commission 
requested public comments on this 
issue. Numerous comments were 
received. The vendors who submit the 
designs for NRC review, NUMARC, and 
utilities endorsing NUMARC's 
comments, support the present policy of 
deferring the costs until the design is 
referenced in a license application or, if 
not referenced, the total accrued costs 
would be paid in full within a maximum 

· of 15 years. They commented that, given 
the commercial industry's commitment 
to public health and safety and the 
benefits to be realized by the use of the 
standardized designs, it is reasonable to 
defer the costs and allocate them to 
power reactors. They suggest, however, 
that the deferred costs be paid in future 
dollars in order that "benefits received 
at some future time from a reduced 
annual charge on power reactors are 
equivalent to the 1991 amount paid." 
Second, a separate mechanism was 
suggested in order to repay those 
licensees who pay the increased annual 
fees now but may not benefit from a 
reduced annual fee at a later time 
because they are no longer subject to 
the annual fee. In addition, they suggest 
that those foreign companies seeking 
approval or certification of designs 
should be charged for the review costs 
as the costs are incurred by the 
Commission. 

Other utilities and their 
representatives, on the other hand, 
objected to the current cost deferral 
policy as being neither fair nor 
equitable. These commenters indicated 
that such costs should not be recovered 
from power reactors, but from the 
vendors because these activities have 
no benefit to an already licensed plant. 
They argued that the Public Law does 
not grant the NRC the discretion to defer 
the costs. Therefore, since the costs are 
to be recovered these commenters 
stated that they should be charged as 
part 170 fees to the vendors seeking 
approval of the standardized designs. 
Others indicated that charging the costs 
to U.S. operating power reactors ignores 
the fact that the vendors will be 
marketing and selling the designs 
outside the U.S. They suggested that 
these other countries be solicited for a 

portion of the funding. Although the U.S. 
nuclear power industry or individual 
utilities may choose to support the new 
designs, commenters indicate that the 
costs for the standardized design review 
should be charged directly to the 
individual nuclear steam supply 
vendors. One utility commented that 
because, to its knowledge, no new 
plants have been ordered or planned, 
collecting these costs from currently 
operating power reactors is not 
appropriate. Another utility indicated 
that licensees should not become 
"lending institutions for other 
organizations who receive immediate 
benefit." Other commenters indicated 
that there are no assurances that current 
operating reactors forced to bear the 
costs will still be licensed 15 years 
hence to receive the benefit of reduced 
costs at that time or that the vendors 
themselves will be in business or 
available to pay the fees in the future. 

Response. Based on the comments 
received, the fact that NRC is not 
altering fees to reduce the impact for 
other larger entities, and the fact that 
applicants for standardized reactor 
design reviews are large companies 
capable of paying for the services 
rendered by the NRC, the Commission is 
changing the current policy of deferring 
the costs for standardized reactor design 
reviews. The Commission has decided 
that the cost of these reviews, whether 
from domestic or foreign applicants, 
should be assessed under part 170 to 
those filing an application with the NRC 
for approval or certification of a 
standardized design. Budgeted costs for 
advanced reactor research, review of 
Electric Power Research Institute (EPRI) 
advanced reactor criteria, generic 
rulemaking and guidance (e.g., 10 CFR 
part 52 and Regulatory Guides) for 
standard plants and contested hearings 
will continue to be included in the 
operating power reactor annual fee. 

Review costs incurred under the 
present deferral policy, up to the 
effective date of this final rule will 
continue to be deferred. Because the rule 
will not become effective until late FY 
1991, costs budgeted during FY 1991 will 
be assessed to operating power reactors 
in order to recover approximately 100 
percent of the FY 1991 budget authority. 
Parts 52 and 170 have been modified in 
the final rule to reflect this change in fee 
policy. 

3. Assessment of Fees Based on Hourly 
Rate 

Comment. Commenters, while having 
no problem with the method of 
calculation of the hourly rate, 
questioned the inclusion or exclusion of 
some cost elements in the overhead as 
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part of the hourly rate. For example, 
commenters questioned the inclusion of 
Agreement State costs because the 
Agreement State program supports only 
materials licenses and the liaison 
activities with Agreement States provide 
no benefit to power reactors. 
Commenters indicated that ACRS costs 
relating to the review of advanced 
reactor designs, are also included in the 
overhead and should be assessed to · 
vendors seeking review of an advanced 
design. Commenters stated that a unique 
hourly rate should be established for 
each class of licensee because not all 
overhead costs are applicable to each 
class of licensee. The commenters cite 
the ACRS cost as an example of cost 
included in the overhead that is not 
applicable to uranium producers and 
other non-reactor licensees. Utilities 
commented that it was unclear whether 
research grants to educational 
institutions and the Small Business 
Innovation Research Program (SBIRJ 
should be included in overhead as 
opposed to charging these costs to 
operating reactors in the annual fee as 
in the proposed rule. 

Response. The Commission has 
carefully considered the NRC costs 
classified as overhead and General and 
Administrative (G&A) and believes that 
the proposed allocations are appropriate 
from a practical point of view. Although 
any licensee may argue that there are 
isolated costs not applicable during a 
particular year, the Commission 
believes that when all costs are 
considered, the overhead and G&A cost 
allocation is appropriate and represents 
a practical and equitable way of 
allocating these costs to NRC licensees 
and applicants. With regard to the 
grants and SBIR programs, these 
programs are related to the NRC 
regulatory program with most of the 
activities being attributable to operating 
power reactors. 

4. Assessing Fees to Agreement State 
Licensees Working in Non-Agreement 
States Under a Reciprocity General 
License 

Comment. Many materials licensee 
commenters indicated that the annual 
fee for NRC materials licensees would 
result in an unfair advantage for their 
competitors who hold Agreement State 
licenses. The commenters pointed out 
that AgreeII).ent State licensees could 
operate in non-Agreement states 
without being assessed an annual fee by 
NRC. However, NRC licensees are 
charged a reciprocity fee by many 
Agreement States to operate in those 
states. 

Response. Based on the comments 
received, the Commission has decided 
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to assess fees to those Agreement State 
licensees working in States under NRC 
jurisdiction under the reciprocity 
provisions of § 150.20 for the services 
provided by the Commission. Specific 
services identified by the Commission 
which benefit the individual Agreement 
State licensees include review of their 
registrations required by the general 
license under Part 150 and inspection of 
the reciprocity activities. Accordingly, 
an application fee of $600 will be 
assessed for each application filed for 
review in addition to the inspection fee 
originally proposed. It is noted that 
some Agreement States charge similar 
fees. Section 170.31 has been revised to 
add fee Category 16 to cover the 
reciprocity application fee. The 
application fee will be due at the time 
the applicant files Form 241 with the 
Commission and payment shall 
accompany the application. The 
inspection fee, which will be based on 
the appropriate fee category for the 
activities authorized, will be due upon 
notification by the Commission. 

5. Fees for Topical Report Reviews 

Comment. Several comments were 
received opposing the elimination of the 
ceiling for topical report reviews. The 
commenters indicated that, while the 
action is consistent with Congressional 
guidance that applicants pay for the 
services provided, deleting the ceiling 
will introduce an element of uncertainty 
and thereby tend to impede utilities 
working together to initiate activities 
with plant safety benefits. Commenters 
indicated that applicants should be 
provided with assurances of predictable 
schedules and with an estimate of the 
cost upon submittal of the topical report 
because the cost of an activity is a key 
element in determining whether a 
project is worthwhile. The commenters 
also noted that removal of the cap 
presents budgeting problems which may 
(1) affect their ability to address future 
generic issues and (2) result in a return 
to plant specific resolution of issues. 

Response. The Commission has 
decided to eliminate the ceiling for 
topical report reviews, as proposed, 
based on the 100 percent recovery 
principle and Congressional guidance 
that each licensee or applicant pay the 
full costs of all identifiable regulatory 
services received from the NRC. Further, 
the NRC costs for topical report reviews 
vary significantly depending on the 
particular topical report reviewed and 
therefore make it impractical to 
establish an equitable ceiling or flat fee. 

6. Fees for Export/Import Licenses 

Comment. Two commenters strongly 
recommended that if export fees are to 
be charged, the NRC should establish a 
schedule of fixed fees for various types 
of materials and equipment exported 
from the United States. The commenters 
stressed that, in order to properly budget 
for the exports and to bill the customers 
in a timely fashion, a fixed fee would be 
more appropriate. The proposed fees 
were to be based on the actual staff 
hours expended on a particular 
application and billed after the issuance 
of the export licenses, which are mainly 
licenses of short duration (usually 6 
months). Commenters pointed out that 
competitive bids have to be as precise 
as possible and a fee based on an 
estimate of staff hours to be expended 
leads to variation in the estimates and 
could result in loss of business in a 
highly competitive situation. One 
commenter indicated that the concern 
was not with the amount of the fees but 
their predictability and suggested that 
the NRC conservatively establish a 
fixed schedule of fees at a high enough 
level to ensure that all costs are 
recovered. 

Response: The Commission agrees 
with the suggestion to establish a fixed 
fee schedule for export and import 
licenses and, after analyzing the 
available data, has determined that fair 
and equitable flat fees can be 
established. Therefore, the Commission 
has adopted a fixed schedule of export 
and import license fees based on the 
average costs for the review and 
approval of the various categories of 
export and import licenses. Fee 
categories K of§ 170.21 and 15 of 
§ 170.31 have been modified to include 
the revised application fees of $920 to 
$7,000 and amendment fees of $580 to 
$1,200 for export and import licenses. 

7. Part 170 Flat Fees for Small Materials 
Licenses 

Comment. One commenter was 
concerned about the Commission's use 
of flat fees in the materials licensing and 
inspection programs. The suggestion 
was made that the Commission 
establish a program for full and accurate 
accounting of actual manpower utilized 
to confirm that the fee basis is proper. 
The commenter suggests that if there is 
wide variance in the data for a given 
service, the NRC should consider 
abandoning the flat fee concept and 
going to full cost recovery based on 
actual manpower expended. 

Response. The Commission has 
examined this method in the past and 
still believes that the administrative 
burden for such a system for its 

170-SC-15 

approximately 9,000 licenses and 
registrations would be significantly 
greater than under the current system 
and would not justify the potential 
improvement in fee fairness and 
accuracy. Therefore, this suggestion has 
not been adopted. 

D. Specific Fee Issues-Part 171 

Most of the comments received 
expressed concern regarding the 
magnitude of the annual fees. These 
commenters also stated that the fee did 
not represent the cost attributable to 
their license· or class of licensees. Many 
of these statements were assertions 
without supporting justification. These 
assertions were not evaluated further. 
However, the Commission has 
reevaluated its method for determining 
annual fees for each class of licensee 
and the allocation of budget costs of 
these licensees. In general, the 
Commission concludes that the method 
and allocation developed for and used 
in the proposed rule are fair, equitable 
and practicable. However, some 
changes have been made in response to 
public comments. Responses to specific 
comments on Part 171 annual fees are as 
follows: 

1. Annual Fees for Shutdown Plants 

Comment. Two commenters indicated 
that charging them the full annual power 
reactor fee is neither fair nor equitable 
because certain costs allocated to all 
power reactors are inapplicable to them 
because the plants are shutdown and 
they have filed requests for a possession 
only license (POL). To attempt to levy 
the full annual fee upon them would 
violate Congress' clear instructions that 
fees evidence a reasonable relationship 
to regulatory services provided to the 
recipient licensees. 

Response. The proposed rule excluded 
power reactors with a POL from the fee 
base. In this final rule, the Commission 
has also excluded from the FY 1991 fee 
base the two cases referenced in the 
comments, Shoreham and Rancho Seco, 
as well as Ft. St. Vrain. Orders were 
issued by the Commission to these 
plants in 1990. The orders, as written, 
effectively shut down the plants with 
the same effect as a POL. Three Mile 
Island 2 (TMI-2) will continue to be 
exempted from the Part 171 annual fees. 
TMI-2 was notified by letter dated May 
12, 1989, that because the reactor was in 
a shutdown and defueled mode, the 
Commission was granting an exemption 
from the annual fee for FY 1989 and 
thereafter until the utility was issued a 
POL. This final rule grants these reactor 
licensees full exemptions from the FY 
1991 Part 171 annual fees. 
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2. Partial Exemptions from the Annual 
Fee for the Small, Older Reactors 

Comment. One commenter noted the 
Commission had, in the past, granted 
two partial exemptions from the annual 
fees for small, low power reactors. The 
low power units present a special 
problem, e.g., if the regulatory time and 
effort expended on small plants is less 
than the time and effort expended for 
large units, then a cost/megawatt ratio 
should be determined and all units 
charged accordingly. If the small units 
require essentially the same regulatory 
effort as the larger units, then other 
reactor customers and stockholders 
should not be expected to subsidize the 
operation of small units. On the other 
hand, the owners of the small reactors 
support the continuation of the 
exemption. 

Response. Both Big Rock Point and 
Yankee Rowe have filed FY 1991 
exemption requests as they have in the 
past. As in the past, the Commission, in 
this final rule, has granted Big Rock 
Point and Yankee Rowe a partial 
exemption from the annual fee. These 
partial exemptions are based on the 
exemption criteria as set forth in 
§ 171.11. In addition, because of the 
older designs, many of NRC generic 
reactor activities are not applicable to 
these reactors. Thus, the NRC generic 
costs attributable to these reactors are 
less than those for other power reactors. 
Based on these considerations, the FY 
1991 annual fee for Big Rock Point will 
be $225,100 and the FY 1991 annual fee 
for Yankee Rowe will be $507,900. 

3. One Uniform Annual Fee for All 
Power Reactors 

Comment. One commenter noted the 
differences in the proposed annual fees 
for operating power reactors compared 
to previous years and the fact that a 
specific reactor type in FY 1990 was the 
lowest charged of the four vendor 
groups and is now the highest in FY 
1991. The commenter indicates that "the 
variability of the difference is greater 
than the attempted refinement." The 
commenter suggests that, because the 
differences are quite small compared to 
the proposed basic fee, the NRC 
dispense with the attempted refinement 
and charge one uniform amount for all 
part 50 power reactor licensees. This 
would have the benefit of improved 
predictability for ratemaking purposes. 

Response. Although a uniform fee 
would be much simpler to calculate and 
would make the part 171 annual fee 
program much easier to administer, the 
Public Law indicates that the annual 
charge should be assessed "under the 

- .. 
principle that licensees who require the 
greatest expenditures of agency 
resources should pay the greatest 
annual fee." Further, this concept 
formed the basis for prior reactor annual 
fees. For FY 1991, the Commission 
intends to continue this concept because 
it does not believe it is appropriate to 
change the concept without opportunity 
for public comment. The question of 
whether a uniform annual fee that is fair 
and equitable can be developed and 
assessed to all operating power reactors 
might be reconsidered in any future part 
171 rulemaking. 

4. Annual Fee for Fuel Facilities 

Comment. One commenter questioned 
the allocation of $200,000 in budgeted 
safeguards costs to uranium 
hexafluoride converters (UF6) as 
inappropriate. The commenter pointed 
out that the item relates to safeguards, 
licensing and monitoring pursuant to 
part 75 which relates to the control and 
accountability of special nuclear 
material. When the UFs leaves the plant, 
it is not enriched material. Therefore the 
safeguards costs should not apply. 
Another commenter noted that the 
regulation should be adjusted to provide 
that all part 70 high-enriched fuel 
fabrication license holders in the fuel 
facility class be assessed fees based 
upon their current status. One 
commenter believed that the two 
Combustion Engineering low-enriched 
facilities should be charged a single fee, 
as though they are one facility, because 
the two facilities represent one process. 
One commenter stated that the two UFs 
production facilities should have 
different fees because they require 
different amounts of safety attention. 
Another commenter indicated that it did 
not appear that the basis for allocating 
costs in the rule was followed and 
indicated that simply a uniform flat fee 
per facility constituted the most 
equitable method. 

Response. The Commission has 
evaluated these comments and has 
made the following changes: 

(1) Safeguards cost will not be 
assessed to UFs conversion facilities 
because, as the comments indicate, NRC 
safeguards regulations are not 
applicable to UFs conversion facilities. 

(2) United Nuclear Corporation's 
Montville facility is included in the fee 
base as a high enriched uranium facility 
because the facility is currently 
operating and has an operating license 
similar to other high enriched uranium 
(HEU) fuel fabrication facilities that are 
being charged an annual fee. 

(3) The same fee will be charged for 
each license in the same fuel facility 
categories (i.e., HEU, LEU, and UFs) 
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because it is not practical to allocate 
cost on the basis of such factors as 
difference in processes and whether or 
not the facility has more safety 
problems than another facility at a 
specific point in time. 

In addition to the above changes, the 
Commission has adjusted the fuel 
facilities annual fees to account for the 
costs recovered from 9 small fuel 
facilities which are charged $100,000 per 
license. These adjustments will change 
the annual fees for HEU facilities from 
$2.3 million to $1.5 million; LEU facilities 
from $0.3-1.3 million to $0.7 million and 
UFs facilities from $0.7 million to $0.5 
million. 

5. Fees for Spent Fuel Storage 

Comment. A commenter indicated 
that the NRC promoted the concept of 
part 72, subpart K licenses with the use 
of standard casks or facilities to reduce 
both utility and NRC costs. The 
commenter noted that the proposed 
annual fee could eliminate the economic 
feasibility associated with part 7Z and 
seriously hurt development of on-site 
storage facilities. Other commenters 
indicated that because the Certificates 
of Compliance benefit the user (the part 
7Z general licensee) and not the 
certificate holder, the user should be 
assessed the annual fee. One commenter 
pointed out that a utility which seeks a 
part 72 license for an Independent Spent 
Fuel Storage Installation (ISFSI) and 
references an approved topical report 
for a storage system in its Safety 
Analysis Report (SAR) and application 
would be assessed an annual fee for its 
part 7Z license, but the supplier of the 
storage system would not be assessed 
an annual fee for the topical report. One 
commenter stated that the annual fee 
would have the effect of discouraging 
efficiency and cost reduction that would 
benefit the NRC and the licensees 
generally, and could result in most of the 
current certificate holders dropping 
those certificates not currently in use or 
expected to be used within the next 
year. 

One commenter noted that under the 
Nuclear Waste Policy Act (NWPA), 
utilities initiated construction of ISFSis 
as interim facilities pending 
establishment of the Federally owned 
and operated waste repository. The 
commenters note that it is unreasonable 
to expect utilities to pay an annual fee 
for spent fuel storage since the 
Government (DOE) which accepts long­
term responsibility for the spent fuel has 
not initiated the building of a storage 
facility but continues to require utilities 
to pay into the nuclear waste fund 
(NWF). The commenters recommended 
that for those utilities which are both 
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paying into the NWF and paying the 
NRC spent fuel storage annual fee, DOE, 
rather than the utility, should be billed 
for the NRC annual fee. 

Response. Based on these comments, 
the Commission believes that the 
proposed fee structure would result in 
unintended effects on the 
implementation of the recent 
amendments to 10 CFR part 72 adding 
subpart K (55 FR 29191; July 18, 1990). 
That is, instead of applying for a 
Certificate of Compliance, vendors 
would apply for a topical report 
approval in order to avoid the annual 
fee. This would result in shifting the fee 
to the specific ISFSI licensees. In 
addition, the Certificate of Compliance 
is similar to other approvals ( e.g., 
approved topicals and approved 
standardized designs) where the users, 
not the holders of the approval, are 
assessed the annual fee. Therefore, the 
generic costs for independent spent fuel 
storage will be assessed in the annual 
fee for the licensees who have specific 
or general licenses to use the spent fuel 
storage casks. This would result in an 
increase in the annual fee for spent fuel 
storage licenses from $187,500 to 
$375,000 in FY 1991. The fee would be 
reduced in subsequent years since more 
facilities are expected to be licensed. 
The NRC is currently reviewing four 
specific license applications and one 
general license application for 
independentspentfuelstorage.Fee 
Category 13 of § 171.16 has been 
modified to include annual fees for 
general licenses for storage of spent fuel 
under § 72.210 of part 72 of this chapter. 
With regard to charging the costs to 
DOE for payment from the NWF, the 
Commission has concluded that the 
costs are not covered by the NWPA and 
therefore are not recoverable from the 
NWF. 

6. Low Level Waste (LLW) Surcharge 

Comment. Many medical licensees 
commented that the $570 surcharge for 
LLW is inappropriate and should be 
removed from the rule for fee Category 
7C. The licensees commenting on the 
proposed rule indicated that they hold 
the LLW for decay and it is disposed of 
either by incineration, release to regular 
trash, returned to the radiopharmacy or, 
in the case of generators, returned to the 
manufacturers. The licensees indicate 
that complete and comprehensive 
records are kept regarding the dates and 
methods of disposal. 

Another commenter noted that while 
all three existing LLW disposal facility 
operators are licensed by Agreement 
States, they are also NRC licensees 
within the reach of NRC's authority 

under section 6101(c) of the Omnibus 
Budget Reconciliation Act of 1990. At 
least two of the facility operators hold 
specific NRC licenses. All three hold 
NRC general licenses granted by 10 CFR 
150.20, which are used in their interstate 
operations. The commenter also 
suggested that these facilities be 
charged more of the LLW costs. 

Fuel facilities licensees indicated that 
the LLW surcharge should not be 
assessed equally to the facilities but 
assessed in proportion to the facility's 
licensed capacity or the amount of 
waste generated per facility. Uranium 
recovery licensees indicated that they 
do not generate LLW for disposal since 
their waste, primarily mill tailings, are 
disposed of on site. Thus they believe 
the LLW surcharge should not apply to 
them. 

Response. The Commission agrees 
that (1) medical waste that is held for 
decay does not go to a licensed disposal 
site and should not be subject to the 
surcharge proposed in the rule and (2) 
uranium recovery licensees should not 
pay a LLW surcharge since their wastes 
are primarily disposed of on site. 
Therefore, fee Categories 2.A. (2) and 7C 
have been deleted from the categories 
assessed the surcharge for LLW in this 
final rule. These costs will be assessed 
to other material licensees that generate 
LLW for disposal, with a higher portion 
being allocated to licensees that dispose 
of special nuclear material waste. The 
Commission continues to believe that 
the $1.9 million of LLW costs allocated 
to fuel facilities is appropriate and the 
surcharge should be the same for all 
large fuel facility licensees. The 
resulting LLW surcharge will be 
increased from $570 in the proposed rule 
to $1,400 for most materials licensees 
that generate LLW for disposal. The 
surcharge to the SNM waste disposal 
and small fuel facilities licensees will be 
$35,800. The large fuel facilities will pay 
a surcharge of $143,400. 

7. Annual Fee for Depleted Uranium 

Comment. A few commenters 
questioned the assessment of annual 
fees for depleted uranium used as 
shielding in sealed sources and devices. 
They pointed out that the depleted 
uranium is a line item on a broad scope 
license, requires no administrative costs 
on an ongoing basis and therefore, 
should be considered as part of the 
annual fee for a broad scope license. 

Response. The Commission agrees. 
The shielding is often included in 
medical, radiography, and nuclear 
pharmacy licenses as part of the 
standard license authorization requiring 
little or no additional generic regulatory 
effort. Thus, it is not appropriate to 
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assess a separate annual fee for the 
depleted uranium in these instances. 
However, for those specific licenses 
which only authorize depleted uranium 
as shielding, e.g., shielding for a linear 
accelerator, an annual fee will be 
assessed. The appropriate fee categories 
in § 171.16 have been revised in the final 
rule to reflect this change. 

8. Annual Fees for Transportation 
Certificate of Compliance Holders and 
Licensees 

Comment. One commenter 
recommended that the NRC costs 
attributable to transportation licensees 
be distributed to all NRC licensees who 
are receiving the benefits from NRC 
services. To this end, the commenter 
recommended that both the Certificate 
of Compliance holders and all users of 
the transportation casks pay the annual 
fee. The suggested annual fee was $1,000 
for the certifica le holders and $500 for 
the users. Another alternative suggested 
by the commenters was to charge an 
annual fee to only registered users of 
transportation casks and not charge the 
certificate holder. The commenters 
noted that Canada charges the users 
and the costs can be readily absorbed 
by the utilities who are the principal 
transporters. 

Response. The Commission has 
carefully considered these comments 
and will assess the users an annual fee 
for their quality assurance (QA) plan 
approvals. An annual fee will not be 
assessed to Certificate of Compliance 
holders. This is consistent with the 
approach taken for other holders of 
"standardized" approvals, e.g., topical 
reports, standardized reactor designs, 
and Certificates of Compliance for spent 
fuel storage. The annual fee for users 
will be $1,700 per approved QA plan for 
use only and $29,000 per approved QA 
plan for use and fabrication. To recover 
the NRC costs attributable to all of 
DOE's transportation casks, an annual 
fee of $1.2 million will be assessed to 
DOE. 

9. Annual Fees for Uranium Recovery 
Facilities 

Comment. Some commenters 
recommended that the NRC exempt 
from fees ion-exchange plants and mills 
that are on a standby basis, in limited 
production, or have their reclamation 
plans under review by the NRC. One 
commenter suggested that the NRC costs 
attributable to uranium recovery 
facilities be assessed to foreign sources 
that deliver uranium to domestic energy 
plants and another commenter 
suggested that those costs be allocated 
to operating power reactors. Another 
commenter stated that there are many 
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licensees that have no intention of 
operating again but, through no fault of 
their own, have not had their 
reclamation plans approved. They noted 
that delays in approval of these plans 
are not the fault of the licensee, but, for 
the most part, are attributable to the 
NRC. The commenter believed these 
uranium recovery licensees should not 
pay the annual fee, and suggested that 
the annual fee be waived as soon as it 
became clear that a licensee would no 
longer operate its facilities and had filed 
a request for final reclamation plan 
approval. They also stated that it was 
inequitable and counter-productive to 
charge an annual fee to non-operating 
licensees that intend to commence 
reclamation. Another commenter noted 
that it had an approved 
decommissioning/reclamation plan and 
is in the final stages of reclamation and 
should not pay an annual fee since the 
NRC research and special projects 
provide no benefit to the licensee. 

Response. The Commission will 
recover the NRC costs attributable to 
uranium recovery from mills and ion­
exchange plants in operation, or 
standby, or with reclamation plans 
under review. The Commission believes 
this is a practical, equitable, and fair 
way to recover the NRC costs, given the 
limited number of operating mills and is 
consistent with the approach taken for 
other classes of licensees. However, the 
Commission will not assess annual fees 
to mills that are undergoing 
decommissioning and reclamation 
because they are similar to reactors with 
a POL. The Commission has reviewed 
all uranium recovery facilities against 
these criteria. On the basis of the 
review, the Commission determined that 
there are 20 uranium facilities that 
should be assessed an annual fee. This 
compares to 30 in the proposed rule. 
This reduction in the number of facilities 
causes an increase in the annual fee 
from $51,000-77,000 and $67,000-
$100,000, depending on the type of 
license. 

10. Review of DOE Activities 

Comment. A few commenters 
questioned why the Department of 
Energy (DOE) was not being charged an 
annual fee with respect to the general 
licenses referred to in 10 CFR 40.27 and 
40.28. 

Response. 10 CFR 40.27 and 40.28 are 
general licenses issued in the NRC 
regulations that fulfill a requirement of 
the Uranium Mill Tailings Radiation 
Control Act of 1978 (UMTRCAJ (Pub. L. 
95--604) that the perpetual custodian of 
reclaimed uranium mill tailings piles be 
licensed by the NRC. The general 

licenses in the regulation cover only 
post-reclamation closure custody and 
site surveillance. All substantive NRC 
review, both site specific and generic, is 
essentially completed prior to the 
application for the general license. 
Because none of the inactive sites have 
entered the post-closure stage, DOE is 
not yet an NRC licensee and therefore 
cannot be billed under part 171. When 
post-closure is achieved and these sites 
are licensed to the Government, the 
Commission will reconsider the 
assessment of NRC costs associated 
with the UMTRCA. 

E. Other Comments 

Some commenters contended that 
because the NRC would be required to 
collect 100 percent of its budget 
authority and licensees would be paying 
for the entire budget, a mechanism 
should be created, either through the 
establishment of a separate office or an 
advisory committee, to (1) assess the 
cost-effectiveness of proposed generic 
programs and to eliminate potential 
duplication of industry sponsored 
programs; (2) review agency cost trends 
and accounting practices; and (3) 
develop and propose future revisions to 
the fee regulations. The office or 
committee should include industry 
representatives and would have the 
right of public review and audit. 

Commenters are concerned that the 
NRC, in collecting 100 percent of its 
budget, has been freed from meaningful 
accountability and lacks mechanisms to 
adequately monitor its own 
expenditures. Commenters indicated 
that more information must be made 
available to the public in order for 
licensees to understand the basis for the 
budget and its allocation for fee 
purposes. They pointed out that the 
public has no access to or understanding 
of the mechanisms used by NRC for 
tracking expenditures or for allocation 
of the charges to specific licensees or 
classes of licensees. They suggested that 
a process be established for public 
review of allocations for part 170 fees 
and the annual charges under part 171 
and for refunding or crediting fees that 
are improperly allocated. Another 
commenter indicated that the 
relationship between the NRC and the 
licensee becomes one of NRC being a 
service organization with the licensee as 
the customer with little control over 
services rendered. This, they said, was 
not consistent with the charter of a 
regulatory agency. 

Response. The requirement for NRC to 
recover 100 percent of its budget through 
fees does not exempt the NRC from the 
normal Government budget review and 
decisionmaking process. The NRC must 
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first submit its budget to the Office of 
Management and Budget. The NRC 
budget is then sent to the Congress for 
review and approval. The budget 
process, along with the internal NRC 
review process, helps ensure that the 
NRC budget is the minimum necessary 
to carry out an effective regulatory 
program. As in the past, the NRC will 
continue to base its fees on budget 
authority and provide the public with 
detailed supporting information 
concerning the bases for its fees. This 
information will continue to be available 
at the activity level, the lowest level for 
budgeting purposes. However, the 
Government is not subject to audit by 
outside parties. Audits are performed by 
the General Accounting Office or the 
agency's Inspector General, as 
appropriate. Therefore, these 
suggestions have not been adopted. 

· IV. Final Action-Changes Included In 
the Final Rule 

The actions taken by the Commission 
in the final rule are as follows and 
permit the NRC to recover 
approximately 100 percent of its budget 
authority for FY 1991. Most of these 
changes were set forth in the proposed 
rule published on April 12, 1991 (56 FR 
14870). Differences between the final 
rule and the proposed rule were 
explained in section III, Responses to 
Comments, and are noted in the 
following discussion. 

Public Law 101-508 requires that the 
NRC recover 100 percent of its budget 
authority, including the funding of its 
Office of the Inspector General, less the 
appropriations received from the NWF 
for FYs 1991 through 1995 by assessing 
license and annual fees. The fees for FY 
1991 must be collected by September 30, 
1991. 

The Commission has followed the 
guidelines in section II, as established 
by the Congress, in determining the fees 
to be assessed to comply with the Public 
Law. The following description explains 
the approach taken by the Commission 
to determine the amounts of the part 170 
licensing and inspection fees and the 
part 171 annual fees to be assessed. 
Because the NRC must now recover 100 
percent of its budget authority rather 
than 33 or 45 percent as in the past, the 
approach for updating the fee schedules 
necessarily varies from the approach 
taken in the past. The approach taken 
must ensure that all budgeted costs are 
now covered by fees. To ensure that all 
budgeted costs are covered, the NRC 
has taken the following actions. 
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A. Appropriations from the Nuclear 
Waste Fund 

During FY 1990, the Congress made 
provisions that the amounts budgeted 
for high-level waste (HLW) costs were 
to be directly appropriated to the NRC 
from the NWF. Appropriations received 
by the NRC from the NWF are not to be 
recovered by the annual charges. For FY 
1991, $19.7 million has been 
appropriated from the NWF and has 
been excluded from the budget authority 
of $465 million. Therefore, NRC must 
collect approximately $445.3 million in 
FY 1991 through part 170 licensing and 
inspection fees and part 171 annual fees. 

B. Amendments to 10 CFR Part 170: Fees 
for Facilities and Materials Licenses 
and Other Regulatory Services; 10 CFR 
Part 71: Packaging and Transportation 
of Radioactive Material; and 10 CFR 
Part 52: Early Site Permits; Standard 
Design Certification and Combined 
Licenses for Nuclear Power Reactors 

Seven amendments have been made 
to part 170. These amendments do not 
change the underlying basis for the 
regulation-that fees be assessed to 
applicants, persons, and licensees for 
specific identifiable services rendered. 
These revisions also comply with the 
guidance in the Conference Report that 
fees assessed under IOAA recover the 
full cost to the NRC of all identifiable 
regulatory services each applicant or 
licensee receives. 

First, NRC is amending 10 CFR parts 
52 and 170 to assess licensing fees for 
the review of standardized reactor 
designs. This change is being made 
based on evaluation of the public 
comments received on the proposed rule 
[see section III to this final rule). 

Second, NRC is amending the agency­
wide professional hourly rate, which is 
used to determine the part 170 fees, to 
include all NRC budgeted overhead and 
general and administrative (G&AJ costs. 
The hourly rate is increased by adding 
the overhead and G&A budgeted costs 
for the following organizations: 
Commissioners, Secretary, General 
Counsel, Government and Public Affairs 
(except for international safety and 
safeguards programs), Inspector 
General, Enforcement, Investigations, 
Small and Disadvantaged Business 
Utilization and Civil Rights, the 
Technical Training Center, Advisory 
Committee on Nuclear Waste, Advisory 
Committee on Reactor Safeguards, 
Atomic Safety and Licensing Appeal 
Panel, and Atomic Safety and Licensing 
Board Panel. Most of these overhead 
and G&A organizations were previously 
excluded by the Commission from fee 

recovery (42 FR 22149; May 2, 1977). 
They have now been included because 
the Commission must recover 100 
percent of its budget authority. As a 
result of including the additional 
organizations, the professional hourly 
rate in § 170.20 is increased by 25 
percent (from $92 to $115 per 
professional staff hour). The NRC has 
increased the current part 170 licensing 
and inspection fees for all applicants 
and licensees to reflect this increased 
hourly rate. 

Third, the NRC is amending 10 CFR 
parts 71 and 170 to recover costs 
expended by the NRC in conducting 
inspections related to casks, packages, 
shipping containers, and part 71 vendor 
QA programs and inspections conducted 
of manufacturers and initial distributors 
of sealed sources and devices. The NRC 
has completed Phase One of the 
transportation package-supplier 
inspection program. During this pilot 
program, six package-supplier (vendor) 
inspections were conducted. The 
inspections focused on implementation 
of procedures and approved QA 
programs. Inspection fees were not 
assessed for the six inspections 
conducted in Phase One because these 
inspections were pilot inspections 
designed to determine the need for 
safety inspections in the package­
supplier industry. On the basis of the 
results of Phase One, the NRC plans to 
continue the program. Therefore, 
consistent with NRC policy of charging 
for health and safety inspections, this 
final rule would recover the full cost of 
routine and nonroutine inspections 
through fees. Routine inspections are 
estimated to range in cost from $6,000 to 
$22,000. Fees associated with the review 
of casks, packages, shipping containers, 
and vendor QA programs are currently 
assessed under § 170.31, fee categories 
lOA and lOB. A similar pilot program 
has been conducted for inspections of 
manufacturers and initial distributors of 
sealed sources or devices containing a 
sealed source. The NRC plans to 
continue this program as well. 

Therefore, the final rule would recover 
the costs of conducting routine and 
nonroutine inspections through fees. 
Fees associated with the review of 
sealed sources and devices are currently 
assessed under § 170.31, fee categories 
9A through 9D. Note that similar 
inspection fees were established by the 
NRC, effective August 17, 1990, for 
activities relating to Certificates of 
Compliance for spent fuel storage casks 
and for inspections related to the 
storage of spent fuel (55 FR 29181; July 
18, 1990). 

170-SC-19 

Fourth, the NRC is charging both (1) 
licensing fees for review of the 
registrations (Form 241) filed with the 
NRC by Agreement State licensees who 
seek permission to perform work in non­
Agreement states under the reciprocity 
provisions of 10 CFR 150.20 and (2) 
inspection fees for those inspections 
conducted by the NRC of Agreement 
State licensees. Under 10 CFR 150.20, 
any person holding a specific license 
from an Agreement State authorizing 
use at temporary job sites is granted a 
general license to conduct the same 
activity in non-Agreement States for a 
period not to exceed 180 days per 
calendar year. The NRC reviews Form 
241 filed with the NRC to conduct 
activities in non-Agreement States and 
conducts periodic inspections of 
activities performed under the 
reciprocity provisions. The NRC has 
established an application fee of $600 
for the registration review and will 
assess the inspection fees shown in the 
specific categories of 10 CFR 170.31 to 
those Agreement State licensees that are 
inspected by the Commission. For 
example, an Agreement State licensee 
performing radiography work in a non­
Agreement State and inspected by the 
Commission would pay the applicable 
routine inspection fee of $1,200 in fee 
Category 3.0. Similar fees are assessed 
by some Agreement States to NRC 
licensees who perform work in 
Agreement States under the reciprocity 
provisions. 

Fifth, the NRC is amending § 170.2, 
Scope, to broaden and to clarify the 
Commission's intent to more fully collect 
fees for identifiable services. For 
example, fees based on the full-cost 
recovery method will be assessed for 
preapplication license reviews for 
potential construction permit and 
operating license (CP/OL) applicants for 
reactors, fuel facilities low-level waste 
(LLW) disposal, and standardized 
reactor designs, even though an 
application may never be filed. 

Sixth, the NRC is eliminating the 
ceiling of $50,000 on part 170 fees for 
reactor and material topical report 
reviews and amendments to topical 
reports and full costs will be recovered 
for these services. In the past, the 
Commission had decided to retain a 
ceiling on fees for the review of topical 
reports to encourage submission of these 
reports (55 FR 21173; May 23, 1990). 
However, the Commission may legally 
charge the full cost of processing an 
application for which the applicant 
receives a special benefit not available 
to the public at large. Mississippi Power 
and Light Co. v. NRG, 601 F.2d 223, 230 
(5th Cir. 1979), cert. denied 444 U.S. 1102 
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(1980); see also Phillips Petroleum Co. v. 
FERG, 786 F.2d 370, 376 (10th Cir. 1986) 
[upholding full cost fees, under IOAA. 
by FERC on licensees despite benefits to 
the general public). Therefore, following 
Congressional guidance that each 
licensee or applicant pay the full costs 
to NRC of all identifiable regulatory 
services received, the Commission has 
removed the $50,000 ceiling. 

Seventh, the NRC has changed its 
policy for exempting certain classes of 
licensees from fees by revoking the 
exemption provisions in§ 170.11(a) (1), 
(2), (8), (9) and (11). Specifically, the 
Commission has established license fees 
for export and import license 
applications previously exempted from 
fees under§ 170.U(a) (1) and (2). Fees 
are established in part 170 for the export 
or import licensing of a production or 
utilization facility, and for export or 
import licensing of byproduct material, 
source material, or special nuclear 
material, including heavy water, tritium 
and reactor grade graphite. Based on the 
public comments received [see section 
III of this final rule), the Commission has 
established flat fees for both export and 
import licenses. This is a change from 
the proposed rule, where the fees were 
to be based on recovering the 
professional staff hours and contractual 
services costs expended for the review. 
The flat export and import license fees 
would range from $580 to $7,000, 
depending on the type of material or 
equipment being exported or imported 
and the type of action [new license or 
amendment). Any review of a route 
approval required in conjunction with 
an import license will also be assessed 
fees under part 170. 

Additionally, holders of licenses 
specifically authorizing depleted 
uranium as shielding only in devices and 
containers who were previously exempt 
from fees under § 170.11[a)(8) will be 
subject to the fees under fee category 2B 
of § 170.31 and § 171.16. Based on the 
comments received, the NRC will not 
assess an annual fee for the depleted 
uranium when it is part of a license 
authorizing other activities [e.g., medical 
or radiography license). The NRC will 
also assess fees to State and local 
governments and Indian Tribes and 
Indian organizations. These licensees 
were previously exempted from fees 
under § 170.11(a) (9) and (11). Under the 
final rule, these licensees will pay the 
licensing and inspection fees 
established in part 170 for the fee 
category[ies) applicable to the license. 
For example, a State agency that is 
authorized to possess and use a soil­
density gauge containing radioactive 
material will pay the applicable fees for 

fee category 3P. These licensees plus 
Government agencies with NRC licenses 
or certificates will also become subject 
to the new annual fees established in 
part 171 for nonpower reactor licensees 
and materials licensees. The 
Commission will maintain the current 
exemption from fees in § 170.11[a)[4) for 
nonprofit educational institutions and 
has added a similar provision in 
§ 171.11. 

The NRC estimates that 
approximately $79.5 million will be 
recovered in FY 1991 from the fees 
assessed under 10 CFR part 170. The 
final amendments, including the revised 
hourly rate, will have minimal effect on 
FY 1991 collections because the final 
rule will not become effective until the 
last month or so of the fiscal year. The 
amount recovered is expected to 
increase by approximately 25 percent in 
FY 1992. 

C. Amendments to 10 CFR part 171: 
Annual Fees for Power Reactor 
Operating Licenses 

The NRC has amended this regulation, 
which currently establishes annual fees 
for operating power reactors only, to 
increase the annual fees for operating 
power reactors, and to add annual fees 
for nonpower [test and research) 
reactors, materials licensees including 
fuel fabrication facilities, uranium 
recovery facilities, transportation and 
cask users, other small materials 
licensees, and Government agencies 
who are licensed by the NRC. All annual 
fees in part 171 are based on the 
increased hourfy rate. 

1. Costs Attributable to Power Reactors 

The NRC has made two changes to 
the operating power reactor annual fee 
currently being assessed. 

First, part 171 has been expanded to 
include additional regulatory costs that 
are attributable to power reactors other 
than those costs that have previously 
been included in the annual fee for 
operating power reactors. These 
additional costs include the costs of 
generic activities that provide a 
potential future benefit to utilities 
currently operating power reactors. 
These generic activities are associated 
with reactor decommissioning, license 
renewal, standardization, and 
construction permit (CP) and operating 
license (OL) reviews. Also included are 
NRC generic costs that are primarily 
related to power reactor licensees, but 
that support other NRC applicants and 
licensees (e.g., costs to update 10 CFR 
part 20 of the Commission's regulations 
and to operate the Incident Response 
Center) because the NRC would incur 
these costs in about the same amount to 
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regulate power reactors even if they did 
not support other applicants and 
licensees. 

Second, the NRC has included in the 
annual fee for operating power reactors 
those activities related to specific power 
reactors that are not billed under part 
170 [e.g., NRC staff participation in 
contested hearings, responses to 
Congressional inquiries regarding 
specific reactors, orders issued pursuant 
to 10 CFR 2.204 and amendments 
resulting specifically from these orders, 
responses to 10 CFR 2.206 petitions, and 
responses to reactor allegations). 
Because the Commission is adhering to 
its previous policy decisions that these 
types of activities not be included in 
part 170 (42 FR 22159; May 2, 1977 and 
49 FR 21297, 21300; May 21, 1984), the 
costs of these activities are recovered 
through the annual charge under part 
171. 

In part 171, the Commission has 
continued to identify and has 
determined power reactor annual fees 
that are based on the type of reactor 
[PWR, BWRJ, the reactor vendor [e.g., 
General Electric, Westinghouse), and 
the location of the reactor (seismic 
review costs may vary from region to 
region). The Commission will continue 
to consider requests for exemption from 
the full reactor annual fee for the 
smaller, older power reactors [e.g., Big 
Rock Point, and Yankee Rowe). Both Big 
Rock Point and Yankee Rowe have filed 
FY 1991 exemption requests in 
accordance with the criteria in § 171.11. 
The Commission has granted partial 
exemptions from the annual fees to both 
reactors for FY 1991. The reactors have 
been removed from the fee base in 
determining the calculation of the 
annual fees for the other operating 
power reactors. However, the 
Commission reemphasizes its intent to 
grant exemptions sparingly (51 FR 33227; 
September 18, 1986). Therefore, the 
Commission strongly discourages 
licensees from filing exemption requests. 
As the Commission has indicated 
previously, if a power reactor licensee 
has only the authority to possess 
nuclear material and the Commission 
has received a request from the licensee 
to amend its license to permanently 
withdraw its authority to operate the 
reactor or the Commission has 
permanently revoked such authority, the 
licensee is not subject to the annual fee 
under this part for that power reactor 
(51 FR 33228; September 18, 1986). 
Consistent with this policy, the 
Commission has granted an exemption 
from the FY 1991 annual fees for Ft. St. 
Vrain, Rancho Seco, Shoreham and 
TMI-2 because of the orders that were 
issued by the Commission to these 
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plants in 1990. The orders, as written, 
effectively shut down these plants with 
the same effect as a possession only 
license. 

Considering the above modifications, 
budgeted costs of approximately $290.9 
million have been identified as being 
attributable to the operating power 
reactor class of licensees. Thus, by 
modifying part 171, the base annual fee 
for an operating power reactor is 
increased from approximately $1 million 
to approximately $2.7 million. 

2. Costs Attributable to Other than 
Power Reactors 

Pursuant to Public Law 101-508, the 
NRC has amended part 171 to establish 
and assess annual fees for costs 
applicable to nonpower reactors, and 
materials licensees. Materials licensees 
include fuel fabrication facilities, spent 
fuel storage casks and facilities, 
uranium recovery facilities, and those 
who hold transportation Certificates of 
Compliance, approvals of QA programs, 
sealed source and device registrations, 
and other small materials licensees. 
Government agencies licensed by the 
NRC will also be charged an annual fee 
based on the type of license or 
certificate they possess. Consistent with 
the guidance in the Conference Report, 
annual fees·will be assessed for NRC 
generic regulatory costs and other costs 
not recovered under part 170 but 
attributable to these licensees and 
holders of certificates, registrations and 
approvals. The NRC costs are 
associated with generic activities (e.g., 
rulemaking, upgrading safeguards 
requirements, modifying the Standard 
Review Plans, overseeing regional 
programs, and developing inspection 
programs) and other activities not billed 
under part 170 (e.g., event and allegation 
followup, contested hearings and 
responses to § 2.206 petitions) that are 
required to regulate these licensees and 
certificate holders. The following 
discussion explains the assessment of 
the annual fees for nonpower reactors 
and the various classes of fuel cycle and 
materials licensees. 

Nonpower Reactors. All test and 
research reactors, except those operated 
by nonprofit educational institutions, 
are included in this class. This would 
include those reactors operated by the 
Federal government. Budgeted costs of 
approximately $500,000 have been 
identified as being attributable to 
licensees who are not nonprofit 
educational and are licensed to operate 
test and research reactors. An annual 
fee of $50,000 will be assessed for each 
test and research reactor. 

Major Fuel Facilities. The licensees in 
this class are predominantly persons 
with licenses authorizing them to 
possess and use significant quantities of 
special nuclear material in fuel 
processing and fabrication or significant 
quantities of source material in the 
conversion of uranium hexafluoride 
(UFs). Twenty facilities have been 
identified and included in this class of 
licensees: six manufacturers of low­
enriched fuel, three manufacturers of 
high-enriched fuel, two who operate UFs 
conversion facilities and nine other 
facilities that possess and use special 
nuclear materials. The NRC budgeted 
costs attributable to these fuel facilities 
are approximately $10.6 million. The 
Commission has established and will 
assess an annual charge to these major 
fuel facilities to recover NRC generic 
budgeted costs that are attributable to 
these facilities. The annual fee per 
facility license would range between 
$540,000 and $1.5 million depending on 
the type of license (e.g., high enriched 
uranium, low enriched uranium, and UFs 
conversion). The other small facilities 
will be assessed an annual fee of 
$100,000 per license. 

Storage of Spent Fuel. The licensees in 
this class are holders of licenses, 
including a general license, to receive 
and store spent fuel at an ISFSI. The 
NRC costs attributable to these 
licensees are $1.5 million. The annual 
fee is $375,000 per license. The NRC will 
not assess an annual fee for spent fuel 
storage Certificates of Compliance. 

Uranium Recovery Operations. 
Licensees that are subject to annual fees 
in this class includes mills, in-situ 
leaching facilities, heap leaching 
facilities, ore buying stations, ion­
exchange facilities, and metal extraction 
facilities. The NRC budgeted generic 
costs for these types of licensees are 
$1.9 million, resulting in an annual fee 
for these facilities ranging from $67,000 
to $100,000, depending on the type of 
license (e.g .. mills, in-situ leaching, and 
heap leaching). The NRC will not assess 
an annual fee to uranium mills with 
approved reclamation plans or the low 
level waste surcharge to uranium 
recovery facilities since their waste is 
disposed of on site. 

Transportation of Radioactive 
Material. Holders of approvals for QA 
programs and the Department of Energy 
are included in this class and are subject 
to an annual fee. The NRC budgeted 
costs attributable to transportation of 
radioactive material are $4.8 million. 
$1.2 million will be assessed to the 
Department of Energy for NRC activities 
associated with all of their 
transportation casks. The remaining 
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costs are allocated to holders of QA 
plan approvals. The annual fee for 
approved QA plans is $29,000 for users 
and fabricators and $1,700 for users 
only. The NRC will not assess an annual 
fee for transportation cask Certificate of 
Compliance holders. 

Materials Licensees. Licensees in this 
class would include but not be limited to 
doctors, hospitals, radiographers. well 
loggers, gauge users, sealed source and 
device registrants, and nuclear 
laundries, all of which are currently 
assessed fees under part 170. In order to 
recover the $27.2 million in budgeted 
NRC costs attributable to this class of 
licensees, annual fees have been 
established for materials licensees. The 
annual fees for most of these licensees 
are expected to range from $290 to 
$10,700, depending on the type of license 
held. The annual fee for a military 
"master" broad-scope license is 
$200,000. The NRC will not assess the 
low level waste (LLW) surcharge to 
nuclear medical licensees, other than 
broad medical licensees, because most 
of their waste is held for decay and does · 
not require disposal at licensed LLW 
disposal sites. Materials licensees may 
pay reduced annual fees if they (1) 
qualify as a small entity under the 
Commission's size standards (50 FR 
50241; December 9, 1985) and (2) file a 
completed NRC Form 526 with the 
Commission certifying that they are a 
small entity. The Commission estimates 
that the reduced fee for small entities 
will result in $22.3 million of the $27.2 
million being assessed as part of the 
base annual fee for material licensees. 

Government agencies that hold an 
NRC license or certificate are subject to 
the annual fees. With respect to 
Government agencies that have NRC 
licenses, the Commission has followed 
the mandate of the IOAA that 
specifically indicates that fees should 
not be assessed to Federal agencies for 
identifiable services rendered. Public 
Law 101-508, which now requires that 
the NRC recover 100 percent of its 
budget authority, is silent with respect 
to recovery through annual fees of NRC 
costs that are attributable to other 
Government agencies. Because Public 
Law 101-508 does not contain a 
restriction on charging government 
agencies analogous to the IOAA, the 
NRC will recover its costs, under part 
171, for those Government agencies that 
hold NRC licenses or certificates. 

Under this final rule, Government 
agencies with NRC licenses will pay 
annual fees, but not licensing and 
inspection fees under part 170, that are 
the same as those paid by other NRC 
licensees. For example, Veterans 
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Administration (VA) hospitals, Army 
irradiators, and National Aeronautics 
and Space Administration (NASA) 
radiographers will be assessed an 
annual fee that is based on the fee 
category assigned the license. For 
instance, NASA would pay the annual 
fee assigned to fee Category 3.0. for a 
license authorizing radiography. In 
addition, a new annual fee category 17 
has been established for those military 
"master" broad licenses that authorize 
multiple activities at multiple locations 
under the same license and a new 
annual fee category 18 has been 
established for Department of Energy 
Certificates of Compliance for 
transportation casks. 

With respect to exemptions for 
materials licenses, the Commission 
plans to establish a very high threshold 
for eligibility for any requested 
exemption to the annual fees. The NRC 
will rarely grant an exemption because 
of the requirement by Congress that the 
NRC recover 100 percent of its budget 
authority through fees. Therefore, the 
NRC strongly discourages licensees 
from filing exemption requests. The 
Commission notes that the impact of the 
final rule on small entities has been 
evaluated in the Regulatory Flexibility 
Analysis (see Appendix A to this 
document). Based on this analysis, the 
Commission has reduced the annual 
fees for small entities. 

Those materials licensees that hold a 
possession only license and who have 
permanently ceased operations will not 
be subject to the annual fees under this 
part for that materials license. Those 
licensees, who by the effective date of 
this rule, wish to relinquish their 
license(s) and who are capable of 
permanently ceasing licensed activities 
entirely by September 30, 1991, will not 
be required to pay the annual fee if 
within the 30 day period they so notify 
the Commission in writing according to 
the Commission's regulations in 10 CFR 
30.36, 40.42, 50.82, and 70.38 and can 
promptly (before September 30, 1991) 
comply to the Commission's satisfaction 
with the conditions for license 
termination in those regulations. This 
will also apply to holders of Certificates 
of Compliance, quality assurance 
program approvals and holders of 
sealed source and device registrations 
who wish to relinquish their certificates, 
approvals or registrations before 
September 30, 1991, to avoid payment of 
the annual fee and who so notify the 
Commission in writing by the effective 
date of this final rule and comply, to the 
Commission's satisfaction, with all 
applicable regulatory requirements. 

These amendments to part 171 do not 
change the underlying basis for part 171; 
that is, charging a class of licensees for 
NRC costs attributable to that class of 
licensees. The changes are consistent 
with the Congressional guidance in the 
Conference Report, which states that the 
"conferees contemplate that the NRC 
will continue to allocate generic costs 
that are attributable to a given class of 
licensee to such class" and the 
"conferees intend that the NRC assess 
the annual charge under the principle 
that licensees who require the greatest 
expenditures of the agency's resources 
should pay the greatest annual fee." 136 
Cong. Rec., at H12692-93. 

3. Costs Remaining to be Recovered 
After Amendments Identified in Items 1 
and 2 of this Section IV 

After making the necessary 
amendments to 10 CFR parts 170 and 
171, shown in items 1 and 2, 
approximately $33.3 million remains to 
be collected in order to meet the 100 
percent recovery requirements of the 
Public Law (See Table I). 

TABLE 1.-RECOVERY OF NRC's FY 1991 

BUDGET AUTHORITY 

Proposed recovery method 
Estimated 

amount($ in 
millions) 

Nuclear Waste Fund .............................. . $19.7 
Part 170 (license and inspection 

fees) ..................................................... . 179.5 
Part 171 (annual fees) 

Power Reactors ............................... 290.9 
Nonpower Reactors......................... .5 
Fuel Facilities ................................... 10.6 
Spent Fuel Storage ......................... 1.5 
Uranium Recovery........................... 1.9 
Transportation.................................. 4.8 
Material Users.................................. 22.3 

f------

Subtotal ..................................... 332.5 
Costs remaining to be recovered not 

identified in items 1 and 2 above...... 33.3 
t------

Total........................................... 465.0 

1 Amount of recovery is expected to increase by 
approximately 25% in FY 1992 after the final rule 
becomes effective. The amendments including the 
hourly rate will have minimal effect on FY 1991 
collections because the final rule will not be effective 
until the last month or so of the fiscal year. 

The budgeted costs of $33.3 million 
that remain to be recovered are for the 
following activities: 

(a)Activities not attributable to an 
existing NRC licensee or class of 
licensees: 
-Reviews for Government agencies 

including the Department of Energy 
(DOE) activities that do not result in 
issuance of a license or certificate; 

-The Office of Governmental and 
Public Affairs (GPA) international 
cooperative safety program and 
GPA's and the Office of Nuclear 
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Material Safety and Safeguards' 
(NMSS) international safeguards 
activities; 

-LLW disposal generic activities; and 
-Uranium enrichment generic 

activities. 
(b) Activities not assessed 10 CFR 

part 170 licensing and inspection fees or 
10 CFR part 171 annual fees on the basis 
of existing Commission policy: 
-Licensing, inspections, and other NRC 

activities for nonprofit educational 
institutions; 

-Reduction in annual fees for small 
entities; 

-Licensing reviews for export/import 
(FY 1991 only); and 

-Licensing reviews of standard reactor 
design applications (FY 1991 only). 
These activities have been examined 

and evaluated by the Commission to 
determine how their costs should be 
recovered, through annual fees, 
considering-
-The beneficiary of the NRC activities; 
-The NRC licensee's ability to pay the 

fees; and 
-The NRC administrative burden 

associated with determining and 
collecting the fees and the discretion 
afforded NRC by the courts and 
conferees not to assess the annual 
fees on all licensees. 
To recover the budgeted costs of$33.3 

million for these activities, the 
Commission considered the following 
options: 

(1) Allocating costs to operating 
power reactor licensees only. 

(2) Allocating costs to all NRC 
licensees currently subject to the fee 
regulations (i.e., reactor, fuel cycle 
facility, and materials licensees). 

(3) Allocating costs to each individual 
licensee, classes of NRC licensees or 
persons that receive the NRC services, 
where legally feasible. (This option 
would have also required selection of 
Option 1 or 2 above to achieve 100 
percent recovery.) 

The Commission considered only 
those alternatives that would ensure 
that all NRC activities are covei·ed by 
fees so that approximately 100 percent 
of the budget is recovered. 

Alternatives that led to less than 100 
percent collection of the budget in FY 
1991 were not considered because, as 
Congress recognized, certain budgeted 
costs are not associated with an NRC 
licensee or class of licensees. 
Nonetheless, Congress required these 
costs to be collected. 

Activities not attributable to an 
existing NRG licensee or class of 
licensees. This first major category of 
costs covers those NRC activities that 
are not attributable to an existing NRC 

I 
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licensee or to a class of licensees. This 
category includes the reviews of certain 
DOE activities and actions; GPA 
international cooperative safety 
program; NMSS and GPA international 
safeguards activities; the Office of 
Nuclear Regulatory Research's (RES) 
and NMSS generic low-level waste 
activities; and NMSS and RES generic 
uranium enrichment activities. 

With regard to DOE, the Office of 
Nuclear Reactor Regulation (NRR) 
reviews DOD/DOE reactor projects and 
NMSS performs safety and 
environmental reviews of DOE activities 
and actions under the West Valley 
Demonstration Project Act and Uranium 
Mill Tailings Radiation Control Act 
(UMTRCAJ. DOE has not been issued 
licenses for these reviews. These 
reviews result in approximately $3.7 
million in NRC budgeted costs. Because 
over 95 percent of these costs are for 
NRC regulation of DOE West Valley and 
UMTRCA activities, both of which 
indirectly benefited operating power 
reactors, the NRC has included these 
costs in the annual charge for operating 
power reactors [Option 1). When post­
closure is achieved for UMTRCA sites 
and the sites are under a NRC general 
license in accordance with 10 CFR 40.27 
and 40.28, the NRC will reconsider the 
assessment of UMTRCA costs. 

The GPA international cooperative 
safety program and the NMSS and GPA 
generic international safeguards 
program, which includes implementation 
of the United States/International 
Atomic Energy Agency (US/IAEA) 
Safeguards Agreement, result in 
budgeted costs of approximately $4.9 
million. These activities are not directly 
associated with any NRC licensee or 
any one class of licensees. However, 
approximately 70 percent of these costs 
are associated with GPA's international 
cooperative safety program that has a 
major component devoted to activities 
associated with reactors. U.S. power 
reactors receive an indirect benefit from 
this component. For example, the NRC, 
as part of its cooperative exchange 
program, receives extensive reactor 
incident information and valuable 
research results from foreign countries 
which are used to assist in improving 
the safe operation of U.S. power 
reactors. The other 30 percent of the 
costs are for activities associated with 
international safeguards, which 
primarily support nuclear 
nonproliferation. However, these 
activities do provide a minor benefit to 
power reactors (e.g., IAEA inspects 
reactors). Because a substantial portion 
of the total NRC costs for international 
activities benefits reactors, the NRC has 

included the costs in the annual charge 
for operating power reactors (Option 1). 

The generic budgeted costs relating to 
RES and NMSS LLW disposal activities 
amount to approximately $9.8 million. 
The existing three LLW disposal 
facilities are licensed by Agreement 
States, and two of these facilities also 
have NRC licenses for disposal of 
special nuclear material. It is not 
reasonable to allocate the entire LLW 
generic regulatory costs to these two 
licensees. However, approximately 60 
percent of LLW is generated by power 
reactors, 20 percent by fuel facilities, 
and 20 percent by materials licensees. 
Because these NRC licensees will 
indirectly receive the benefits from 
these NRC LLW expenditures, the NRC 
has determined that these licensees pay 
the costs of these activities (Option 2). 
The distribution of the costs would be 
based on the estimated amount of waste 
generated. Therefore, the Commission 
has assessed approximately 60 percent 
of the LLW generic costs ($6 million) to 
operating power reactors, approximately 
20 percent to fuel cycle facilities ($1.9 
million) and approximately 20 percent to 
materials licenses ($1.9 million). Once 
the NRC issues a license to dispose of 
byproduct LLW, the Commission will 
reconsider the assessment of generic 
costs attributable to LLW disposal 
activities. 

NMSS and RES are establishing the 
regulatory framework to regulate 
uranium enrichment facilities. The 
budgeted costs for these activities are 
approximately $1.1 million. Although an 
application has been submitted to 
construct a uranium enrichment facility, 
no uranium enrichment licensee now 
exists upon which to assess an annual 
charge for these generic costs. Because 
uranium enrichment provides indirect 
benefits to operating power reactors, 
Option 1 was selected (i.e., recover the 
cost through annual charges to operating 
power reactors). Once the NRC issues a 
uranium enrichment facility license, the 
Commission will reconsider the 
assessment of generic costs attributable 
to uranium enrichment facilities. 

A~tivities and budgeted costs not 
currently assessed 10 CFR part 170 
licensing and inspection fees based on 
Commissio!J policy. The second major 
category of costs covers those activities 
for which a specific identifiable 
applicant or licensee receives NRC 
services and for which fees could be 
assessed under part 170. However, fees 
are not currently assessed for these 
activities as a result of an existing 
Commission fee exemption policy 
decision. 

Activities included in the category are 
license reviews and inspections for 
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nonprofit educational institutions [i.e., 
license reviews and inspections of 
certain nonpower reactors and materials 
users). These expenses, approximately 
$2.2 million, are exempted from part 170 
licensing and inspection fees 
(§ 170.11[a)(4)). This exemption is based 
on the Commission's long-standing 
policy of exempting educational 
institutions that use materials for the 
teaching and training of students or 
research (33 FR 10923; August 1, 1968). 
Note, however, that the costs of any 
commercial activities that are 
authorized by the licenses are recovered 
through fees under part 170. For 
example, fees are charged for licenses 
that authorize use of strontium-90 eye 
applicators in the treatment of eye 
disease and xenon-133 for blood flow 
pulmonary functions; distribution of in 
vitro kits and radiopharmaceuticals; 
services the licensee provides to other 
persons or licensees for a charge, such 
as soil density measurements and 
installation, calibration, and leak testing 
of equipment containing radioactive 
material, and use of licensed material 
for consulting services. Because many of 
these entities have limited ability to 
pass regulatory costs to their clients, 
assessing fees could affect the ability of 
these organizations to continue to 
perform the licensed services. In 
addition, these organizations provide 
broad national support and benefits to 
the education and health care fields. 

The Commission after review of the 
public comments has decided to 
continue the current exemption from 
fees as established in § 170.11(a)(4). 
Because the NRC licensing and 
inspection activities associated with 
these licensees do not provide benefits 
to any other NRC class of licensees, the 
criteria of who can equitably and 
practicably afford to pay in this case 
lead to selecting Option 1 [i.e., allocate 
the costs to operating power reactors). 

The other activity for which a specific 
recipient of an NRC service can be 
identified is the review of specific 
applications for standard reactor 
designs and early site permits. 
Consistent with NRC policy to promote 
standardization, existing NRC 
regulations defer, for up to 15 years, 
NRC costs for reviewing standard 
reactor designs. This is equivalent to the 
deferral of approximately $5.4 million in 
FY 1991. 

Based on the comments received and 
the Commission's reevaluation of this 
issue, the Commission has decided to 
change the deferral policy and assess 
the review costs to the vendors under 
part 170 as the work progresses on the 
standardized designs. Since part 170 has 
been amended to reflect this change as 
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of the effective date of this final rule, the 
full effect of the revised regulation will 
not take place until FY 1992 and 
subsequent years. Therefore, for FY 1991 
only, the Commission will recover the 
costs from operating power reactors 
(Option 1). 

The final rule revising part 170 license 
fees will not become effective before 
August 1991, which will be too late for 
the Commission to collect the budgeted 
costs of $1.3 million for its export and 
import activities in FY 1991. Therefore, 
to comply with the requirements of 
Public Law 101-508, the NRC will assess 
these costs to operating power reactors 
for FY 1991 only, on the basis of the 
criteria of who can equitably and 
practicably afford to pay. In future 
years, the costs associated with these 
activities are expected to be recovered 
under the revised part 170. 

As a matter of policy, the 
Commission, in accordance with the 
Regulatory Flexibility Act, has decided 
to establish a maximum fee for small 
entities. As a result of placing a ceiling 
on the annual fee for small entities, $4.9 
million must be collected from other 
NRC licensees. In order for the 
Commission to recover 100 percent of its 
budget authority in accordance with the 
Public Law, the Commission will recover 
$4.3 million from operating power 
reactors and $.6 million from large 
entities licensed under the materials 
program (Option 2). 

In summary, the Commission has 
decided that the $33.3 million identified 
for the three categories described above 
be distributed among the NRC classes of 
licensees as follows: 

$28.9 million to operating power 
reactors; 

$1.9 million to fuel facilities; and 
$2.5 million to other materials 

licenses. 
This distribution results in an 

additional charge of approximately 
$259,000 per operating power reactor, 
$143,500 for each HEU, LEU and UFs fuel 
facility; $35,900 for other fuel facilities 
and waste disposal licensees in 
Category 4A; $1,500 for each materials 
licensee in a category that generates a 
significant amount of low level waste, 
and $100 for other material licensees. 
When added to the base annual fee of 
approximately $2.7 million per reactor, 
this will result in an annual fee of 
approximately $2.9 million per operating 
power reactor. The total fuel facility 
annual fee would be between $683,000 
and $1.6 million. The total annual fee for 
materials licenses would vary 
depending on the fee category[ies) 
assigned to the license. 

These additional charges would 
recover NRC costs not directly or solely 
attributable to a specific class of NRC 
licensees or costs not recovered from all 
NRC licensees on the basis of 
Commission policy decisions. However, 
because of the previously discussed 
Commission policies, the NRC will 
recover them from the designated 
classes of licensees. In adopting this 
approach, the Commission notes that in 
prior litigation over NRC annual fees, 
the U.S. Court of Appeals for the District 
of Columbia concluded that the NRC 
"did not abuse its discretion by failing to 
impose the annual fee on all licensees," 
Florida Power 8' Light Co. v. NRG, 846 
F.2d 765,770 (D.C. Cir. 1988), cert. 
denied, 109 S. Ct. 1952 (1989). As noted 
earlier, the conferees on Public Law 101-
508 have acknowledged the D.C. 
Circuit's holding that the Commission 
was within its legal discretion not to 
impose fees on all licensees. 

For FYs 1992 through 1995, those 
annual fees of less than $100,000 will be 
billed once a year during the first 
quarter of the FY. Because there are 
thousands of licensees who would pay 
less than $100,000 per year, quarterly 
billings would impose additional 
administrative costs upon the NRC that 
cannot be justified. Annual fees of 
$100,000 or more will be billed on a 
quarterly cycle. 

V. Section-by-Section Analysis 

The following analysis of those 
sections that are affected under this 
final rule provides additional 
explanatory information. All references 
are to title 10, chapter I, U.S. Code of 
Federal Regulations. 

Part52 

Section 52.19 Permit and Renewal Fees 

Section 52.19 is amended to remove 
the reference to deferred recovery. 

Section 52.49 Fees for Review of 
Applications 

Section 52.49 is amended to remove 
the reference to deferred recovery. 

Part 71 

Section 71.0 Purpose and Scope 

Section 71.0(c) is amended to include 
certificate of compliance holders. 

Section 71.4 Definitions 

In this section, the term "certificate 
holder" is added to mean a person who 
holds a Certificate of Compliance or 
other package approval issued by the 
Commission. 
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Section 71.93 Inspection and Tests 

Section 71.93(a) is broadened to 
include certificate holders as well as 
licensees. 

Part 170 

Section 170.2 Scope 

This section is modified to add new 
paragraphs (o), (p) and [q). Paragraph 
(o) will expand the scope of part 170 to 
cover those persons who may be 
potential applicants and file documents, 
analyses, or reports for Commission 
review and/or consult with the 
Commission. This may include any 
company, corporation, individual, unit of 
State or local government, or any other 
party over whom NRC has regulatory 
authority under its enabling legislation 
or as established in attendant 
regulations. This amendment is to 
clarify that, in the event a person aborts 
the attempt to develop and seek a 
license and never files an application 
with the NRC after the NRC has spent 
time consulting with a potential 
applicant and/or reviewing application 
related documents, analyses, or reports, 
that the NRC will recover, through fees, 
any preapplication/licensing review 
costs. Paragraph (p) expands the scope 
of part 170 to cover an applicant for or 
holder of an import or export license 
issued in accordance with part 110 of 
this chapter. Paragraph (q) expands the 
scope of part 170 to cover Agreement 
State licensees who register under the 
general license requirements of 10 CFR 
part 150 including NRC inspections 
conducted of activities covered under 
the general license. These actions are 
consistent with the intent of Congress to 
assess fees so that each applicant, 
licensee, or person pays NRC the full 
cost of all identifiable regulatory 
services received by the applicant, 
licensee, or person. 

Section 170.3 Definitions 

Four definitions are added: Act, 
meaning the Atomic Energy Act; 
Agreement State, now used in part 170 
because Agreement State licensees who 
file Form 241 with the NRC for review or 
who receive NRC inspections under the 
reciprocity provisions of 10 CFR 150.20 
will become subject to the licensing and 
inspection fees of this part and High 
Enriched Uranium and Low Enriched 
Uranium because fees are included for 
these specific categories of export and 
import licenses. 

Section 170.11 Exemptions 

. This section is amended to remove the 
current exemptions in § 170.ll(a) (1), (2), 
(8), (9) and (11). As a result, import and 
export licensees will be subject to the 
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fees established in § § 170.21 and 170.31, 
and State and local government 
agencies and Indian Tribes and Indian 
organizations, and licenses issued by 
the NRC specifically authorizing 
depleted \lranium for shielding are 
subject to the licensing and inspection 
fees in § 170.31 as well as the annual 
fees established for the first time in 
§ 171.16. 

Section 170.12 Payment of Fees 

This section is amended to remove the 
language in paragraphs (b), (c), (d) and 
(e)(2) relating to deferral of fees for 
review of standardized reactor designs 
because these costs will no longer be 
deferred but will be assessed on or after 
the effective date of this final rule. 

Section 170.20 Average Cost Per 
Professional Staff Hour 

This section is amended to reflect an 
agency-wide professional staff-hour rate 
based on FY 1991 costs. Accordingly, the 
professional staff-hour rate for NRC for 
FY 1991 for all fee categories that are 
based on full cost is $115 per hour, or 
$200,900 per direct FTE. This rate is 
based on the FY 1991 direct FTEs and 
NRC budgeted costs that are not 
recovered through the appropriation 
from the NWF as follows: 

1. All direct FTEs are identified by 
mission area (see Table ll). 

TABLE IL-ALLOCATION OF DIRECT FTES 

BY MISSION AREA 

No. of 
Mission area direct 

FTEs' 

Reactor Safety & Safeguards Regulation... 1015.2 
Nuclear Safety Research.............................. 148.1 
Nuclear Material & Low-Level Waste 

Safety & Safeguards Regulation.............. 273.9 
Special and Independent Reviews, Inves-

tigations, and Enforcement....................... 71.0 
Nuclear Material Management and Sup-

port............................................................... 22.0 

Total direct FTE ............................................. 2 1530.2 

1 Regional employees are counted in the office of 
the program each supports. 

2 In FY 1991, 1530.2 FTEs of the total 3,160 FTEs 
are considered to be in direct support of NRG non­
NWF programs. The remaining 1,629.8 FTEs will be 
considered overhead and general and administrative. 

2. In determining the cost for each 
direct labor FTE the following approach 
is used: NRC budgeted costs are 
allocated to the following four major 
categories (see Table lll): 

(a) Salaries and benefits. 
(b) Administrative support. 
(c) Travel. 
(d) Program support. 
3. Direct program support, the use of 

co.ntract or other services in support of 
the line organization's direct program, is 

excluded because these costs are 
charged directly through the various 
categories of fees. 

4. All other costs (i.e., Salaries and 
Benefits, Travel, Administrative Support 
and Program Support contracts/services 
for G&A activities) represent "in-house" 
costs and are to be collected by 
allocating them uniformly over the total 
number of direct FTEs. 

Using this method, which was 
described in the proposed rule published 
December 1, 1989 (54 FR 49763), and 
excluding direct Program Support funds, 
the remaining $307.4 million allocated 
uniformly to the direct FTEs (1530.2) 
results in a rate of $200,900 per FTE for 
FY 1991. The Direct FTE Hourly Rate is 
$115 per hour (rounded down to the 
nearest whole dollar). This rate is 
calculated by dividing $307.4 million by 
the number of direct FTEs (1530.2 FTEJ 
and the number of productive hours in 
one year (1,744 hours) as indicated in 
0MB Circular A-76, "Performance of 
Commercial Activities." This section is 
revised to indicate that the professional 
staff-hour rate for FY 1992 through 1995 
will be published as a Notice in the 
Federal Register during the first quarter 
of each fiscal year. 

TABLE 111.-FY 1991 BUDGET AUTHORITY 

BY MAJOR CATEGORY 

[dollars in millions] 

Salaries and benefits..................................... $213.8 
Administrative support................................... 74.6 
Travel............................................................... 12.4 

Total nonprogram support obliga-
tions...................................................... $300.8 

Program Support............................................ 144.5 

Total Budget Authority........................... $445.3 
Less Program support (Direct Program) ..... 137 .9 

Budget Allocated to Direct FTE ........... $307.4 

Section 170.21 Schedule of Fees for 
Production and Utilization Facilities, 
Review of Standard Reference Design 
Approvals, Special Projects, Inspections 
and Import and Export Licenses 

The licensing and inspection fees in 
this section, which are based on full-cost 
recovery, are revised to reflect the FY 
1991 budgeted costs and to more 
completely recover costs incurred by the 
Commission in providing licensing and 
inspection services to identifiable 
recipients. The fees assessed for 
services provided under the schedule 
are based on the professional hourly 
rate as shown in § 170.20 and any direct 
program support (contractual services) 
cost expended by the NRC. Any 
professional hours expended on or after 
the effective date of this rule will be 
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assessed at the FY 1991 rate shown in 
§ 170.20. 

Section 170.21, Category J, Special 
Projects, is amended to (1) eliminate the 
ceiling of $50,000 for topical report 
reviews and (2) provide for the recovery 
of preapplica lion/licensing activities. 
The fees for these reviews are based on 
full-cost recovery. Again, this action will 
recover the full cost to the NRC of all 
identifiable regulatory services an 
applicant licensee, or person receives. 

Footnote 2 of § 170.21 is revised to 
provide that for those applications 
currently on file and pending 
completion, the professional hours 
expended up to the effective date of this 
rule will be assessed at the professional 
rates established for the June 20, 1984, 
January 30, 1989 and July 2, 1990 rules, 
as appropriate. With respect to topical 
report applications currently on file and 
which are still pending completion of the 
review, for which review costs have 
reached the applicable fee ceiling 
established by the July 2, 1990 rule, the 
cost incurred after any applicable 
ceiling was reached through the 
effective date of this rule will not be 
billed to the applicant. Any professional 
hours expended for the review of topical 
report applications, amendments, 
revisions or supplements to a topical 
report on or after the effective date of 
this rule will be assessed at the rate 
established by § 170.20. Footnote 4 is 
removed because the costs for 
standardized reactor design reviews will 
no longer be deferred but will be 

· assessed on or after the effective date of 
this final rule. Footnote 5 is removed 
because the ceiling for topical report 
reviews is eliminated. 

In § 170.21, a new Category K, import 
and export licenses, is added to recover 
those costs that are expended on 
applications filed with the Commission 
on or after the effective date of the final 
rule for issuing import or export licenses 
for production and utilization facilities 
and components for production and 
utilization facilities that are subject to 
NRC import and export regulations of 
part 110. In this final rule, the fees have 
been changed to flat fees and must be 
remitted with the application for the 
license or amendment. This represents a 
change from the proposed rule where 
the fees were to be assessed based on 
the professional staff hours expended 
for the review of the application. 

Section 170.31 Schedule of Fees for 
Materials Licenses and Other 
Regulatory Services, Including 
Inspections and Import and Export 
Licenses 
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The licensing and inspection fees in 
this section are also modified to reflect 
the FY 1991 budgeted costs and to more 
completely recover costs incurred by the 
Commission in providing licensing and 
inspection services to identifiable 
recipients. Those flat fees, which are 
based on the average time to review an 

application or conduct an inspection, are 
increased by 25 percent across the 
board to reflect the increase in the 
professional hourly rate from $92 per 
hour in FY 1990 to $115 per hour in FY 
1991. The increase is applicable to fee 
categories 1.C and 1.D; 2.B and 2.C; 3.A 
through 3.P; 4.B through 9.D and 10.B, 

Type of fees 

and will be assessed for applications 
filed or inspections conducted on or 
after the effective date of the final rule. 

For example, an industrial 
radiography licensee (Category 3.0.) will 
pay revised license and inspection fees 
as follows: 

Current Increase Final FY 
1991 fees (%) fees 

Application ............................................................................................................................................................................................................... . $2,400 25 $3.000 
Renewal... ................................................................................................................................................................................................................ . 1,400 25 1,800 
Amendment.. ........................................................................................................................................................................................................... . 390 25 490 
Routine Inspection .....................................................................•............................................................................................................................. 920 25 1.200 
Nonroutine Inspection ............................................................................................................................................................................................ . 2.000 25 2.500 

Most of this increase is due to the fact 
that certain overhead and G&A costs 
were previously excluded in developing 
the professional hourly rate and now 
have been included in the rate to 
recover approximately 100 percent of 
the NRC's budget authority for FY 1991. 
For those licensing, inspection, and 
review fees assessed that are based on 
full-cost recovery (cost for professional 
staff hours plus any contractual 
services) the revised hourly rate of $115, 
as shown in § 170.20, will apply to those 
professional staff hours expended on or 
after the effective date of this rule. 

New inspection fees have been added 
for fee categories 9A through 9D. The 
NRC has conducted a pilot inspection 
program of manufacturers and initial 
distributors of sealed sources and 
devices containing a sealed source. The 
NRC plans to continue this inspection 
program. To recover the costs related to 
these inspections, fees for all routine 
and nonroutine inspections conducted 
on or after the effective date of the final 
rule will be assessed on a per-inspection 
basis. The fees assessed for both routine 
and nonroutine inspections will be 
based on the full cost of conducting the 
inspection (professional staff hours and 
any contractual services costs 
expended) and will be billed quarterly 
in accordance with § 170.12(g). Fees for 
routine inspections of these 
manufacturers and distributors are 
estimated to range from $2,000 to $3,000 
on the basis of information gathered on 
some of the previous inspections. The 
inspection fees are payable upon 
notification by the Commission. Fees for 
inspection costs would include 
preparation time, time on the site, and 
documentation time related to the 
specific inspection, but would exclude 
the time involved in processing and 
issuing a notice of violation or a civil 
penalty. 

New inspection fees have also been 
added for fee categories 10A and 10B. 
The NRC has completed Phase One of a 
pilot program relating to the 
transportation package-supplier 
inspection program. On the basis of the 
results of Phase One, the NRC is 
proceeding to implement a permanent 
transportation package-suppliers 
inspection program. This revision is in 
response to the fact that NRC is 
conducting inspections focused on 
implementation and procedures of part 
71 QA programs. Fees for all routine and 
nonroutine inspections conducted on or 
after the effective date of the final rule 
will be assessed on a per-inspection 
basis and will be billed quarterly based 
on the full cost of conducting the 
inspections. The inspection fees are 
payable upon notification by the 
Commission that they are due. 
Inspection costs would include 
preparation time, time on the site, 
documentation time, and any associated 
contractual services costs but would 
exclude the time involve.cl in processing 
and issuing a notice of violation or a 
civil penalty. Fees for routine 
inspections of these programs are 
estimated to range from $6,000 to $22,000 
based on information gathered on some 
of the previous inspections. 

Fee Category 12, Special Projects, is 
revised to (1) eliminate the ceiling of 
$50,000 for topical report reviews and (2) 
provide for recovery of preapplication/ 
licensing activities. Fees for these 
reviews will be based on full-cost 
recovery. The footnotes to § 170.31 are 
revised accordingly. 

A new category 15, import and export 
licenses, is added in order to assess fees 
for the specific licenses issued by the 
NRC, pursuant to part 110, covering the 
import and export of special nuclear 
material, source material, byproduct 
material, heavy water (D20), tritium and 
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nuclear grade graphite. Applications for 
import and export licenses received on 
or after the effective date of the final 
rule will become subject to the fees in 
part 170 including those route approvals 
that may be required in conjunction with 
an import license. In this final rule, two 
changes have been made to the 
category. First, heavy water, tritium and 
nuclear grade graphite have been added 
because the Commission issues specific 
licenses covering these items. Second, 
the fees have been changed to flat fees 
and must be remitted with the 
application for the license. This 
represents a change from the proposed 
rule where the fees were to be assessed 
based on the professional staff hours 
expended for the review of the 
application. 

A new Category 16, reciprocity, is 
added to include an application fee of 
$600 to recover the costs expended by 
the Commission for the review of 
registrations (Form 241) which are filed 
by an Agreement State licensee 
indicating that the licensee intends to 
conduct activities in a non-Agreement 
State under the reciprocity provisions of 
§ 150.20. Also included in the category is 
the reference to the inspection fees, · 
which was a part of the proposed rule. 
Inspection fees will be assessed to those 
Agreement State licensees who are 
inspected by the NRC. The inspection 
fees assessed will be those inspection 
fees in § 170.31 for the fee category 
applicable to the license. These 
licensing and inspection fees are 
applicable to those applications filed 
with or inspections conducted by the 
NRC on or after the effective date of this 
final rule. The license fee represents a 
change from the proposed rule. 

On October 16, 1986 (51 FR 36935), the 
NRC published a final rule in the 
Federal Register relating to 10 CFR part 
35. As part of the final rule, the in vivo 
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°general license contained in § 35.31 was 
eliminated from the regulations. The 
Commission indicated that the former 
general licensees, all of whom were 
physicians, would receive a specific 
NRC license covering the clinical 
procedures authorized by the former 
general license. Eighty-nine new specific 
licenses were issued by the NRC in 
response to the applications received 
from the former general licensees. The 
Commission granted these specific 
licensees an exemption from part 170 
application and renewal fees under 10 
CFR 170.11(b] as long as the licensee's 
program was limited to the material 
uses described in § 35.31. The 
Commission will continue to honor that 
exemption from part 170 fees. However, 
these licensees are now subject to the 
new annual fees of part 171 (Category 
7C) in that they will be expected to pay 
their share of the generic regulatory 
costs in order for the Commission to 
meet the statutory mandate of 100 
percent recovery of its budget authority 
for FY 1991. Accordingly, these licensees 
will be billed annual fees in accordance 
with § 171.16 of these final regulations. 

Part 171 

Section 171.1 Purpose 

This section is revised to include 
persons holding licenses to operate test 
and research reactors, facility and 
materials licenses, Certificates of 
Compliance, sealed source and device 
registrations, and approvals for QA 
programs who will be assessed an 
annual fee in addition to those _p_Elrsons 
licensed to operate a power reactor. 
These entities include those 
Government agencies that hold specific 
NRC licenses, approvals, certificates, or 
registrations. 

Section 171.3 Scope 

The scope of part 171 is expanded 
from any person holding a part 50 
operating power reactor license, to any 
person holding a part 50 opera ting 
license, or a materials license, a holder 
of a Certificate of Compliance, a holder 
of a sealed source and device 
registration, or a holder of a Quality 
Assurance Program approval as defined 
in this part. A Government agency that 
holds any of these specific licenses, 
approvals, or certificates is also 
included within the scope of part 171. 

Section 171.5 Definitions 

The definitions of Byproduct Material, 

Certificate Holder, Government Agency, 
High Enriched Uranium Fuel, Low 
Enriched Uranium Fuel, Materials 
License, Quality Assurance Program 
Approval, Registra!ion Holder, 
Research Reactor, Source Material, 
Special Nuclear Material, and Testing 
Facility are added because these 
facilities and materials licensees, and 
holders of certificates, registrations, and 
approvals are subject to the appropriate 
annual fees in this part. 

The definition of Budget Authority 
replaces the definition of Budgeted 
Obligations to clarify that the fees are 
based on the budget authority or the 
appropriation granted to the NRC for the 
FY by the Congress. The definition of 
Overhead Costs is revised to clarify that 
organizations previously excluded from 
the fee base are included because the 
Commission views these budgeted costs 
as support for all of its regulatory 
services provided to applicants, 
licensees, and certificate, registration 
and approval holders. These costs must 
be recovered in accordance with Public 
Law 101-508. 

Section 171.11 Exemptions 

A separate paragraph [a] has been 
added to provide for a specific 
exemption from annual fees for licenses 
issued to nonprofit educational 
institutions under certain conditions. 
The criteria for considering exemption 
requests from the annual fee for 
operating reactors will be continued. 
With respect to requests for exemption 
from the materials annual fees, the 
Commission proposes to set a high 
threshold for eligibility for any 
requested exemption. It is the 
Commission's expectation that 
exemptions will be rarely granted. To be 
considered for exemption, the licensee 
must provide the NRC clear and 
convincing evidence that the annual fee 
is not based on a fair and equitable 
allocation of the NRC costs. Factors that 
the NRC will consider in reaching a 
decision on exemptions are: 

(1) Whether there are data specifically 
indicating that the assessment of the 
annual fee will result in a significantly 
disproportionate allocation of cos ts to 
the licensee or class of licensees; 

(2) Whether there is evidence that the 
generic costs attributable to the class of 
licensees are neither directly or 
indirectly related to the specific class of 
licensee nor explicitly allocated to the 
licensee by Commission policy decision; 
.and 
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. (3) Any other relevant matter that 
shows the annual fee was not based on 
a fair and equitable allocation of NRC 
costs. 

Section 171.13 Notice 

This section is revised to indicate that 
the amount of the annual fees for reactor 
and materials licensees would be 
published as a Notice in the Federal 

Register during the first quarter of FY 
1992 through 1995 unless otherwise 
specified by the Commission. This 
requirement is consistent with past 
practice with respect to operating power 
reactors and with the requirement that 
the annual fees of less than $100,000 be 
paid once a year (during the first quarter 
of the FY]. Those annual fees of $100,000 
or more would be paid on a quarterly 
basis. If the Commission {s unable to 
publish a notice during the first quarter 
of Fiscal Years 1992-1995, quarterly 
payments of the annual fees of $100,000 
or more shall continue and be based on 
the applicable annual fees as shown in 
§ § 171.15 and 171.16 of the regulations 
until such time as a Notice concerning 
the revised amount of the fees for the 
fiscal year are published by the 
Commission. 

Section 171.15 Annual Fee: Reactor 
Operating Licenses 

The section heading is revised to 
indicate that both power reactors and 
nonpower [test and research] reactors 
will be assessed annual fees. Section 
171.15[a] is revised to include test and 
research reactors in addition to 
operating power reactors, and 
paragraphs (b] and [c] are revised to 
take into consideration the requirement 
of the Public Law to recover 
approximately 100 percent of the NRC 
budget. Paragraph [b] provides the basis 
for proposing a base annual fee to be 
assessed to each operating power 
reactor according to the principle that 
those licensees requiring the greatest 
expenditure of NRC resources will pay 
the greatest annual charge. Table IV 
shows the budgeted costs that have 
been allocated to operating power 
reactors. They have been expressed in 
terms of the NRC's FY 1991 budget 
mission areas and program elements. 
The resulting total base annual fee 
amount for power reactors is also 
shown. 
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TABLE IV.-ALLOCATION OF NRG FY 1991 BUDGET TO POWER REACTORS BASE FEES 1 

Program element total Allocated to power 
reactors 

Reactor safety and safeguards regulation (RSSR): 

Program 
support($. 

K) 
Direct FTE Program 

support($, 
K) 

Direct FTE 

Power reactor applications reviews........................................................................................................................ $1400 15.9 $1400 15.9 
Standard reactor designs reviews .......................................................................................................................... 1473 32.6 200 12.2 
Other reviews ................................................................................................................................................. ........ ... 350 3. 7 o 1.2 
Reactor license renewal........................................................................................................................................... 1408 14.7 1408 14.7 
Reactor performance evaluation............................................................................................................................. 718 33.6 718 33.6 
Evaluation of licensee performance....................................................................................................................... 700 33.7 700 33.7 
Reactor accident management............................................................................................................................... 1000 11.3 1000 11.3 
Human performance evaluation.............................................................................................................................. 650 3.2 650 3.2 
Reactor operator examinations............................................................................................................................... 6250 51.8 601 o 48.8 
Resident inspectors.................................................................................................................................................. ......................... 190. 7 ......................... 190. 7 

:;~~~~,i~=~~~~~:~:~~~~.~:::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::: ;;~~ 2~;:~ _ ;;~~ 2~::: 
Project management................................................................................................................................................. ......................... 133.4 ......................... 133.4 
Safety evaluation of licensing actions.................................................................................................................... 9191 127.7 9191 127.7 
Regulatory improvements ········································································································································1-----33_5-+ ____ 17_._8+-___ 3_3_5-+-___ 1_7_.8 

RSSR mission area total...................................................................................................................................... ......................... ......................... $30,437 984.1 
Nuclear safety research (NSR): 

Integrity of reactor components.............................................................................................................................. $27230 21.5 $27230 21.5 
Prevent damage to reactor cores........................................................................................................................... 21675 32.0 21675 32.0 
Reactor containment performance......................................................................................................................... 17330 12.0 17330 12.0 
Generic and USls...................................................................................................................................................... 3180 28.1 3180 28.1 
Standard and. advanced reactors ................................................................................... , .............. _ ..... , ...... , ... _ .... ,..... 1825 6.0 1825 6.0 
Fuel cycle/transportation/safeguards.................................................................................................................... 1025 . 4.0 631 2.0 
Developing and improving regulations ................................................................................................................... 5065 15.0 5065 15.0 
Severe accident implementation............................................................................................................................. 2669 10.0 2669 10.0 
Radiation protection/health effects ························································································································1----4_6_00-+ ____ 1 _1._o-+-___ 3_4_5_0-+-____ 8_.3 

NSR mission area total ......................................................................................................................................................................................... . $83,055 134.9 
Nuclear material and low level waste safety & safeguards regulation: 

Threat and event assessment/international safeguards ..................................................................................... $430 12.8 $430 8.3 
Decommissioning ...................................................................................................................................................... r-___ 1_2_00-+ ____ 1_4._4-t-___ 1_0_0-t-____ 4_.2 

NMLLWSSR mission area total............................................................................................................................................................................. $530 12.5 
Special and independent reviews, investigations, and enforcement: 

Diagnostic Evaluations............................................................................................................................................. $350 7.0 $350 7.0 
Incident Investigations.............................................................................................................................................. 50 3.0 50 3.0 
NRC Incident Response........................................................................................................................................... 2200 27.0 2200 27.0 
Operational Data Analysis ............................................................................................. '.......................................... 1973 25.0 1873 23.0 
Performance Indicators............................................................................................................................................ 980 4.0 980 4.0 
Operational Data Collection/Dissemination ........................................................................................................... 1-___ 2_14_7-+ ____ 5_._o+-___ 2_1_4_7-+-____ 5_.o 

SIRIE mission area total.. ...................................................................................................................................................................................... . $7600 69.0 

TOTAL. .................................................................................................................................................................................................................... . $121,622 1,200.5 

Total base fee amount allocated to power reactors- $362.B million2 

Less estimated part 170 power reactor fees- - 71.9 million 
Part 171-Base fees for operating power reactors- $290.9 million 

• Base annual fees include all costs attributable to the operating power reactor class of licensees. The base fees do not include costs allocated to power reactors 
for policy reasons. 

2 Amount is obtained by multiplying the direct FTE times the rate per FTE and adding the program support funds. 

Based on the information in Table IV, the base annual fees to be assessed for FY 1991 are the amounts shown in Table V 
below for each nuclear power operating license. 

TABLE V.-BASE ANNUAL FEES FOR OPERATING POWER REACTORS 

Reactors Containment type 

Westinghouse: 
1. Beaver Valley 1 ...................................................................................... PWR Large Dry Containment ........................................................................... . 
2. Beaver Valley 2 ...................................................................................... . ..... do ................................................................................................................... . 
3. Braidwood 1 ............................................................................................ . ..... do ................................................................................................................... . 
4. Braidwood 2 ............................................................................................ . ..... do ................................................................................................................... . 
5. Byron 1 .................................................................................................... . ..... do ................................................................................................................... . 
6. Byron 2 .................................................................................................... . ..... do ................................................................................................................... . 
7. Callaway 1 ..................................................................................................... do ................................................................................................................... . 
8. Comanche Peak 1 ........................................................................................ do ................................................................................................................... . 
9. Diablo Canyon 1 ..................................................................................... . ..... do ................................................................................................................... . 
10. Diablo Canyon 2 ......................................................................................... do ................................................................................................................... . 
11. Farley 1.................................................................................................. . ..... do ................................................................................................................... . 
12. Farley 2 ........................................................................................................ do ................................................................................................................... . 
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Annual fee 

$2,673,000 
2,673,000 
2,673,000 
2,673,000 
2,673,000 
2,673,000 
2,673,000 
2,673,000 
2,659,000 
2,659,000 
2,673,000 
2.673,000 
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TABLE V.-BASE ANNUAL FEES FOR OPERATING POWER REACTORS-Continued 

Reactors Containment type 

13 .. Ginna ................................................... - .......................... ·· ........................ do .................................................................................. : .............................. .. 
14. Haddam Neck ............................................................................................. do .................................................................................................................. .. 
15. Harris 1 .................................................................................................. .. .... do ................................................................................................................... . 
16. Indian Point 2........................................................................................ .. .... do .................................................................................................................. .. 
17. Indian Point 3 .............................................................................................. do .................................................................................................................. .. 
18. Kewaunee.............................................................................................. .. .... do .................................................................................................................. .. 
19. Millstone 3 ............................................................................................. .. .... do .................................................................................................................. .. 
20. North Anna 1 ........................................................................................ .. .... do .................................................................................................................. .. 
21. North Anna 2 .............................................................................................. do ................................................................................................................... . 
22. Point Beach 1 ....................................................................................... .. .... do .................................................................................................................. .. 
23. Point Beach 2 ....................................................................................... .. .... do ................................................................................................................... . 
24. Prairie Island 1...................................................................................... .. .... do .................................................................................................................. .. 
25. Prairie Island 2 ............................................................................................ do ................................................................................................................... . 
26. Robinson 2 .................................................................................................. do ................................................................................................................... . 
27. Salem 1 ....................................................................................................... do ................................................................................................................... . 
28. Salem 2 ................................................................................................. .. .... do .................................................................................................................. .. 
29. San Onofre 1 ........................................................................................ .. .... do .................................................................................................................. .. 
30. Seabrook 1 .................................................................................................. do ................................................................................................................... . 
31. South Texas 1 ............................................................................................ do .................................................................................................................. .. 
32. South Texas 2 ............................................................................................ do .................................................................................................................. .. 
33. Summer 1 .................................................................................................... do .................................................................................................................. .. 
34. Surry 1 ................................................................................................... .. .... do ................................................................................................................... . 
35. Surry 2 ................................................................................................... .. .... do ................................................................................................................... . 
36. Trojan ........................................................................................................... do .................................................................................................................. .. 
37. Turkey Point 3 ............................................................................................ do .................................................................................................................. .. 

· 38. Turkey Point 4 ..... -::=::::::::: ....... :.::..................................................... .. .... do ................................................................................................................... . 
39. Vogtle 1 ....................................................................................................... do ................................................................................................................... . 
40. Vogtle 2 ....................................................................................................... do ................................................................................................................... . 
41. Wolf Creek 1 ............................................................................................... do ................................................................................................................... . 
42. Zion 1..................................................................................................... . ..... do ................................................................................................................... . 
43. Zion 2..................................................................................................... .. .... do .................................................................................................................. .. 
44. Catawba 1 ............................................................................................. PWR-lce Condenser ....................................................................................... . 
45. Catawba 2 ............................................................................................. .. .... do .............................. · .................................................................................... . 
46. Cook 1 ......................................................................................................... do .................................................................................................................. .. 
47. Cook 2 ......................................................................................................... do ................................................................................................................... . 
48. McGuire 1.. .................................................................................................. do .................................................................................................................. .. 
49. McGuire 2 .................................................................................................... do .................................................................................................................. .. 
50. Sequoyah 1 ........................................................................................... .. .... do ................................................................................................................... . 
51. Sequoyah 2 ..................................................................... ...................... .. .... do ................................................................................................................... . 

Combustion Engineering: 
1. Arkansas 2 .............................................................................................. PWR Large Dry Containment.. ......................................................................... . 
2. Calvert Cliffs 1 ........................................................................................ .. .... do ............................................................................................... · ................... . 
3. Calvert Cliffs 2 ........................................................................................ .. .... do .................................................................................................................. .. 
4. Ft. Calhoun 1 .......................................................................................... .. .... do .................................................................................................................. .. 
5. Maine Yankee ............................................................................................... do ................................................................................................................... . 
6. Millstone 2 ............................................................................................... .. .... do .................................................................................................................. .. 
7. Palisades ....................................................................................................... do .................................................................................................................. .. 
8. Palo Verde 1 ........................................................................................... .. .... do ................................................................................................................... . 
9. Palo Verde 2 ........................................................................................... .. .... do .................................................................................................................. .. 
1 O. Palo Verde 3 ......................................................................................... • ..... do ................................................................................................................... . 
11. San Onofre 2 ........................................................................................ .. .... do .................................................................................................................. .. 
12. San Onofre 3 .............................................................................................. do .................................................................................................................. .. 
13. St. L_ucie 1 ................................................................................................... do ................................................................................................................... . 
14. St. Lucie 2 ................................................................................................... do ................................................................................................................... . 
15. Waterford 3 ................................................................................................. do .................................................................................................................. .. 

Babcock & Wilcox: 
1. Arkansas 1 .............................................................................................. . ..... do .................................................................................................................. .. 
2. Crystal River 3 ........................................................................................ .. .... do .................................................................................................................. .. 
3. Davis Besse 1 ............................................................................................... do .................................................................................................................. .. 
4. Oconee 1................................................................................................. .. .... do ................................................................................................................... . 
5. Oconee 2................................................................................................. .. .... do .................................................................................................................. .. 
6. Oconee 3 ................................................................................................. .. .... do .................................................................................................................. .. 
7. Three Mile Island 1 ...................................................................................... do .................................................................................................................. .. 

General Electric 
1. Browns Ferry 1 ....................................................................................... Mark 1 .................................................................................................................. . 
2. Browns Ferry 2 ............................................................................................. do .................................................................................................................. .. 
3. Browns Ferry 3 ....................................................................................... .. .... do .................................................................................................................. .. 
4. Brunswick 1-.................................................................................................. do ................................................................................................................... . 
5. Brunswick 2 ................................................................................................... do ................................................................................................................... . 
6. Clinton 1 .................................................................................................. Mark 111 ................................................................................................................ . 
7. Cooper..................................................................................................... Mark 1. ................................................................................................................ .. 
8. Dresden 2 ...................................................................................................... do ................................................................................................................... . 
9. Dresden 3 ................................................................................................ .. .... do ................................................................................................................... . 
10. Duane Arnold........................................................................................ .. .... do .................................................................................................................. .. 
11. Fermi 2 .................................................................................................. .. .... do .................................................................................................................. .. 
12. Fitzpatrick.............................................................................................. .. .... do .................................................................................................................. .. 
13. Grand Gulf 1 ......................................................................................... Mark 111 ................................................................................................................ . 
14. Hatch 1 .................................................................................................. Mark I .. · .............................................................................................................. . 
15. Hatch 2 ........................................................................................................ do .................................................................................................................. .. 
16. Hope Creek 1 ....................................................................................... .. .... do ............................................................................... · .................................. .. 
17. LaSalle 1 ............................................................................................... Mark 11 ................................................................................................................ .. 
18. LaSalle 2 ............................................................................................... .. .... do ................................................................................................................... . 
19. Limerick 1 .............................................................................................. . ..... do ................................................................................................................... . 
20. Limerick 2 .................................................................................................... do .................................................................................................................. .. 
21. Millstone 1 ............................................................................................. Mark 1 .................................................................................................................. . 
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2,648,000 
2,873,000 
2,648,000 
2,648,000 
2,648,000 
2,664,000 
2,664,000 
2,664,000 
2,664,000 
2,648,000 



PART 170 • STATEMENTS OF CONSIDERATION 

TABLE V.-BASE ANNUAL FEES FOR OPERATING POWER REACTORS-Continued 

Reactors Containment type 

22. Monticello.............................................................................................. . ..... do ................................................................................................................... . 
23. Nine Mile Point 1 .................................................................................. . ..... do ................................................................................................................... . 
24. Nine Mile Point 2 .................................................................................. Mark 11 ................................................................................................................. . 
25. Oyster Creek ......................................................................................... Mark 1 .................................................................................................................. . 
26. Peach Bottom 2.................................................................................... . ..... do ................................................................................................................... . 
27. Peach Bottom 3 .......................................................................................... do ................................................................................................................... . 
28. Perry 1 ................................................................................................... Mark 111 ••••••••••••••.•••••••••.•...••••••••••••••••••••.••••••••••••••••.••••••••••......•..••.•••••••••••••••••••••••• 
29. Pilgrim.................................................................................................... Mark 1 .................................................................................................................. . 
30. Quad Cities 1 ........................................................................................ . ..... do ......................... · ......................................................................................... . 
31. Quad Cities 2 .................................. · ........................................................... do ................................................................................................................... . 
32. River Bend 1 ......................................................................................... Mark 111 ................................................................................................................ . 
33. Susquehanna 1..................................................................................... Mark 11 ................................................................................................................. . 
34. Susquehanna 2..................................................................................... . ..... do ................................................................................................................... . 
35. Vermont Yankee ................................................................................... Mark 1 .................................................................................................................. . 
36. Washington Nuclear 2 ......................................................................... Mark 11 ................................................................................................................. . 

Other Reactors: 
1. Three Mile Island 2 ................................................................................ B&W PWR-Dry Containment ............................................................................ . 
2. Rancho Seco .......................................................................................... . ..... do .................................................................................................................... · 
3. Big Rock Point........................................................................................ GE Dry Containment ......................................................................................... . 
4. Shoreham................................................................................................ GE Mark 11. ......................................................................................................... . 

~: ~~n~:8v~f;~::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::\ ~~~t~~~~:!t~:~~sryC~~:~i.~.:~~'..:::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::I 

Annual fee 

2,648,000 
2,648,000 
2,664,000 
2,648,000 
2,648,000 
2,648,000 
2,873,000 
2,648,000 
2,648,000 
2.648,000 
2,873,000 
2,664.000 
2.664,000 
2,648,000 
2.650,000 

2,658,000 
2,644,000 
2,648,000 
2,664,000 

2,673,000 
2,155,000 

The "Other Reactors" listed in Table 
V have not been included in the fee 
base. With respect to Big Rock Point and 
Yankee Rowe, the Commission in this 
final rule hereby grants partial 
exemptions from the FY 1991 annual 
fees based on r.equests filed with the 
Commission in accordance with 
§ 171.11. The total amount of $733,000 to 
be paid by the two licensees has been 
subtracted from the total amount to be 
assessed operating power reactors as a 
surcharge. The Commission, in this final 
rule, hereby grants full exemptions from 
the FY 1991 annual fees to Ft. St. Vrain, 

Rancho Seco, Shoreham, and Three Mile 
Island Z based on the fact that these 
reactors are either permanently or 
prematurely shutdown and do not 
intend to operate in the future. 

Consistent with past policy and 
practice, if an applicant receives its 
operating license during the year, it will 
pay only a prorated annual fee for that 
year in accordance with the provisions 
of § 171.17. Fees will continue to be 
collected under part 170 up to the time 
of issuance of the OL. 

to the base annual fee for each operating 
power reactor shown in Table V, and to 
provide the method for calculating the 
additional charge. This charge will 
recover those NRC budgeted costs that 
are not directly or solely attributable to 
operating power reactors, but 
nevertheless must be recovered to 
comply with the requirements of the 
Public Law. The Commission has made 
a policy decision to recover these costs 
from operating power reactors. 

Paragraph (c) is revised to assess an 
additional charge, which will be added 

The FY 1991 budgeted costs related to 
the additional charge and the amount of 
the charge are calculated as follows: 

Category of costs 

1. Activities not attributable to an existing NRG licensee or class of licensee: 
a. reviews for DOE/DOD reactor projects, West Valley Demonstration Project, DOE Uranium Mill Tailing Radiation Control Act (UMTRCA) 

actions ........................................................................................................................................................................................................................................... .. 
b. international cooperative safety program and international safeguards activities ................................................................................................................ . 

~: ~~!ii~l~;ri~:~
1
e~f~~iii~~~~~~'. .. :~~~~-~ .. ~~'.'.~i.~i-~-~i.~~~.:::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::: 

2. Activities not assessed Part 170 licensing and inspection fees or Part 171 annual fees based on Commission policy: 

FY 1991 
budgeted 

costs (dollars 
in millions) 

$3.7 
4.9 
6.0 
1.1 

a. licensing and inspection of nonprofit educational institutions; and......................................................................................................................................... 2.2 
b. cost not recovered from Part 171 for small entities. ................................................................................................................................................................ 4.3 

3. Standard reactor design approval and certification reviews (FY 1991 only)................................................................................................................................. 5.4 
4. Export and import licensing activities (FY 1991 only) ...................................................................................................................................................................... ._ ____ 1_.3 

Subtotal ............................................................................................................................................................................................................................................... $28.9 
Less amount to be assessed to small, older reactors with partial exemption under Part 171 ....................................................................................................... >-____ -_.7 

Total budgeted costs..................................................................................................................................................................................................................... $28.2 

The annual additional charge is determined as follows: 

. Total budgeted costs 

Total number of operating 
power reactors 

$28.2 million 
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$259,000 per 
operating power 

reactor 
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On the basis of this calculation, an 
operating power reactor, Beaver Valley 
1, for example, would pay a base annual 
fee of $2,673,000 and an additional 
charge of $259,000 for a total annual fee 
of $2,932,000 for FY 1991. 

A new paragraph (d) is added that 
shows, in summary form, the amount of 
the total FY 1991 annual fee, including 
the added charge, to be assessed for 
each major type of operating power 
reactor. 

Paragraphs (e) and (f) are added 
which show the amount of the FY 1991 
annual fee for non-power (test and 
research) reactors and indicate that for 
FY 1992-1995 the annual fees for 
operating reactors will be calculated 
and assessed in accordance with 
§ 171.13. In FY 1991, $500,000 in costs are 
attributable to those commercial and 
Federal government licensees that are 
licensed to operate test and research 
reactors. Applying these costs uniformly 

to those nonpower reactors which are 
not exempt from fees results in an 
annual fee of $50,000 per operating 
license. 

Section 171.16 Annual fees: Materials 
licensees, Holders of Certificates of 
Compliance, Holders of Sealed Source 
and Device Registrations, Holders of 
Quality Assurance Program Approvals, 
and Government agencies licensed by 
the NRC. 

Paragraphs (a), (b), (c), (d), and (e) are 
added and establish annual fees for 
materials licensees, including 
Government agencies licensed by the 
NRC. Paragraph (a) indicates those 
persons who would be subject to the 
annual fees. Paragraph (b) provides the 
basis upon which the base annual fees 
will be determined. Paragraph (c) 
provides the criteria whereby a licensee, 
who qualifies as a small entity under the 
Commission's regulations, may pay a 
reduced annual fee established for a 

small entity. Paragraph (d) is a listing of 
the annual fees to be assessed. These 
fees are necessary to recover the FY 
1991 generic costs totalling $46.0 million 
applicable to fuel facilities, uranium 
recovery facilities, holders of 
transportation certificates and QA 
program approvals, and other materials 
licensees, including holders of sealed 
source and device registrations. 

Tables VI and VII show the NRC 
program elements and resources that are 
attributable to fuel facilities and 
material users, respectively. The costs 
attributable to the uranium recovery 
class of licensees are those associated 
with uranium recovery licensing and 
inspection. For transportation, the costs 
are those budgeted for transportation 
research, licensing and inspection. 
Likewise the budgeted costs for spent 
fuel storage are those for spent fuel 
storage research, licensing and 
inspection. 

TABLE VI. -ALLOCATION OF NRG FY 1991 BUDGET TO FUEL FACILITY BASE FEES1 

Nuclear safety research: 

Total 

Program 
support $,K 

FTE 

Allocated to fuel facility 

Program 
support $,K 

FTE 

Fuel cycle/transportation/safeguards.................................................................................................................... $1025 4.0 $50 0.5 
Rad. protection/health effects ................................................................................................................................ f--__ 4_6_00-+ ____ 2._o+-___ 10_1-+ ___ o_.3 

NSR mission area total ......................................................................................................................................................................................... . $151 0.8 
F=====l=====!c===='!====== 

Nuclear material and low level waste safety and safeguards regulation: 
Fuel facilities/spent fuel........................................................................................................................................... $2730 39.1 $1390 31.2 
Event evaluation................................................................................................................................................................................. 16.8 ......................... 3.4 
Safeguards licensing/inspection............................................................................................................................. 775 21.2 655 16.8 
Decommissioning ...................................................................................................................................................... f--__ 1_2_00-1-___ 14_._4-+-___ 2_2_0-t-___ 2_.o 

NMLLWSSR mission area total ............................................................................................................................................................................ . $2,265 53.4 

Total ......................................................................................................................................................................................................................... . $2,416 54.2 

Total base fee amount allocated to fuel facilities-· $13.3 million2 

Less part 170 fuel facility fees- - z. 7 million 
Part 171-base fees for fuel facilities- $10.6 million 
1 Base annual fee includes all costs attributable to the fuel facility class of licensees. The base fee does not include costs allocated to fuel facilities for policy 

reasons. 
2 Amount is obtained by multiplying the direct FTE times the rate per FTE and adding the program support funds. 

TABLE VIL-ALLOCATION OF FY 1991 BUDGET TO MATERIAL USERS BASE FEES 1 

Nuclear Safety Research Mission Area: 

Program 
support $,K 

Total 

Radiation Protection/Health Effects...................................................................................................... $4600 
Nuclear Material & Low Level Waste Safety & Safeguards Regulation: 

FTE 

11.0 

Allocated to materials users 

Program 
support $,K 

$1049 

FTE 

2.5 

Licensing/Inspection of Materials Users 2172 105.3 2154 104.4 
Event Evaluation ............ .......... ...... .................... ............................ ....... ........................ ................ ........... ...................... ....... 16.8 ..... ...... .................. 13.4 
Decommissioning ..................................................................................................................................... f--___ 12_0_0-1-____ 1_4._4+-____ 8_B_0+-____ 7._0 

NMLLWSSR Mission Area Total .................................................................................................. .. 
Special and Independent Reviews, Investigations, and Enforcement: 

Operational Data Analysis(PE) ............................................................................................................. .. 

$3372 

$1973 

136.5 $3034 124.8 

25 100 2.0 
F=====ct===== 

Total ........................................................................................................................................................................................................... .. $4,183 129.3 

Base Amount Allocated to Materials Users (millions)................................................................................................................................................................ 2 $30.2 
Less Part 170 Material Users Fees (millions) ..................................................................................................................................................................... >--___ -_3._0 

Part 171 Base Fees for Material Users (millions) ................................................................................ 1............................. ............................. ............................. $27.2 

1 Base annual fee includes all costs attributable to the materials class of licensees. The base fee does not include costs allocated to materials licensees for 
policy reasons. 

2 Amount is obtained by multiplying the direct FTE times the rate per FTE and adding the program support funds. 
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The allocation of the NRC's $10.6 
million in budgeted costs to the 
individual fuel facilities is based 
primarily on the conferees' guidance 
that licensees who require the greatest 

High Enriched Fuel: 

expenditure of NRC resources should 
pay the greatest annual fee. Since the 
three high-enriched fuel manufacturing 
facilities possess strategic quantities of 
nuclear materials, more NRC generic 

safety and safeguards costs (e.g., 
physical security) are attributable to 
these facilities. 

Using this approach, the base annual 
fee for each facility is shown below. 

Annual fee (dollars in thousands) 

Safeguards Safety Total 

United Nuclear Corporation......................................................................................................................................................... $750 $750 $1,500 
Nuclear Fuel Services.................................................................................................................................................................. 750 750 1,500 
Babcock and Wilcox .................................................................................................................................................................... 750 750 1,500 

!------+-----+--
Subtotal.................................................................................................................................................................................. $2,250 $2,250 $4,500 

Low Enriched Fuel: 
Advanced Nuclear Fuels............................................................................................................................................................. 156 537 693 
Babcock and Wilcox ..................... .......................................................................................................................... ..................... 156 537 693 
General Electric............................................................................................................................................................................ 156 537 693 
Westinghouse ............................................................................................................................................................................... 156 537 693 
Combustion Engineering (Hematite) .......................................................................................................................................... 156 537 693 

537 Combustion Engineering (Windsor) ............................................................................................................................................ ____ 1_56-+-----+- 693 

Subtotal .................................................................................................................................................................................. $936 $3,222 $4,158 
UF, Conversion: 

Allied Signal Corp ....................................................................................................................................................................... .. 540 540 
540 Sequoyah Fuels Corp .................................................................................................................................................................. 1------+-----+-- 540 

Subtotal.. ............................................................................................................................................................................... . $1,080 $1,080 
Other fuel facilities (9 facilities at $100,000 each) ................................................................................................................. .. 900 900 

>------+-----+--
Total ..................................................................................................................................................................................... .. $3,186 $7,452 $10,638 

The allocation of the costs 
attributable to uranium recovery is also 
based on the conferees' guidance that 
licensees who require the greatest 
expenditure of NRC resources should 
pay the greatest annual fee. It is 
estimated that 90% of the $1.9 million for 
uranium recovery is attributable to 
uranium mills in operation, standby, or 
with reclamation plans under review, 
and in-situ leach facilities (Class I 
facilities). The remaining 10% would be 
allocated to the other uranium recovery 
facilities ( e.g. R&D in-situ leach projects, 
secondary recovery operations and 
heap-leach operations). The resulting 
annual fees for each class of licensee 
are: 
Class I facilities $100,000 
Other facilities $67,000 

For spent fuel storage licenses, the 
Commission is changing the final rule. 
Based on the comments received, as 
indicated in section III of this final rule, 
the proposed fee structure would result 
in unintended effects on the 
implementation of the new part 72 rule. 
That is, instead of applying for a 
Certificate of Compliance, vendors 
would apply for a topical report 
approval in order to avoid the annual 
fee. This would result in shifting the fee 
to the specific ISFSI licensees. 
Therefore, the Commission will charge 
the generic costs of $1.5 million 
uniformly to those licensees who hold 
specific or general licenses for receipt 
and storage of spent fuel at an ISFSI. 
This results in a revised annual fee of 
$375,000. Fee Category 13 of § 171.16 has 
been modified to include annual fees for 
general licenses for storage of spent fuel 
under § 72.210 of part 72 of this chapter. 

To equitably and fairly allocate the 
$27.2 million attributable to the 

approximately 9,000 diverse material 
users and registrants, the annual fee 
was based on the part 170 new 
application and routine inspection fees. 
Because the application and inspection 
fees are indicative of the complexity of 
the license, this approach provided a 
proxy for allocating the costs to the 
diverse categories of licensees based on 
how much it costs NRC to regulate each 
category. The fee calculation also 
considered the inspection frequency, 
because the inspection frequency is 
indicative of the safety risk and 
resulting regulatory costs associated 
with the categories of licensees. In 
summary, the annual fee for each 
category of license is developed as 
follows: 
Annual Fee=(Application 

Fee+ Inspection Fee/Inspection 
Priority) X Constant+ (Unique 
Category Costs) 
The constant is the multiple necessary 

to recover $27.2 million and is 2.4 for FY 
1991. The unique costs are any special 
costs that the NRC has budgeted for a 
specific category of licensees. For FY 
1991, unique costs of $2.4 million were 
identified for the medical improvement 
program which is attributable to medical 
licensees. Materials licensees may pay a 
reduced fee if they certify on NRC Form 
526 that they are a small entity. 

To recover the $4.B million 
attributable to the transportation class 
of licensees, $1.2 million will be 
assessed to the Department of Energy 
(DOE) to cover all of its transportation 
casks under new Category 18. The 
remaining transportation costs ($3.6 
million) for generic activities are 
allocated to holders of approved QA 
plans. The annual fee for approved QA 
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plans is $29,000 for users and fabricators 
and $1,700 for users only. 

The amount or range of the base 
annual fees for all material licensees is 
summarized as follows: 

MATERIALS LICENSES BASE ANNUAL FEE 

RANGES 

Category of license Annual fees 

Part 70-High enriched $1.5 million. 
fuel. 

Part 70-Low enriched $693,000. 
fuel. 

Part 40-UF, conversion.... $540,000. 
Part 40-Uranium $67,000 to $100,000. 

recovery. 
Part 30-Byproduct 1 $290 to $10,700. 

Material. 
Part 71-Transportation $1,700 to $29,000. 

of Radioactive Material. 
Part 72-lndependent $375,000. 

Storage of Spent 
Nuclear Fuel. 

1 Does not consider the annual fee for a few 
military "master" materials licenses of broad-scope 
issued to Government agencies which is $200,000. 

If a person holds more than one 
license, certificate, registration, or 
approval, the annual fee is the 
cumulative total of annual fees 
applicable to the licenses, certificates, 
registrations or approvals held by that 
person. For those licenses that authorize 
more than one activity on a single 
license (e.g., human use and irradiator 
activities), annual fees will be assessed 
for each fee category applicable to the 
license. Licensees paying annual fees 
under Category 1.A.(1) are not subject to 
the annual fees of Category 1.C and 1.D 
for sealed sources authorized in the 
same license. Government agencies 
licensed by the NRC will pay the annual 
fee for the particular fee category(ies) 
applicable to the license, certificate, 
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registration or approval, except for those 
Federal military agencies to which the 
NRC has granted a "Master" materials 
license (broad-scope license covering 
multiple activities performed at multiple 
locations], in which case the annual fee 
for fee Category 17 is applicable. 

Paragraph (e] establishes an 
additional charge which is added to the 
base annual fees shown in Paragraph (d] 
of this final rule. This surcharge has 
been shown, for convenience, with the 
applicable categories in paragraph (d]. 
The additional charge will recover 
approximately 40 percent of the NRC 
budgeted costs of $9.8 million relating to 
LLW disposal generic activities because 
40 percent of the LLW is generated by 
these licensees. Although these NRC 
LLW disposal regulatory activities are 
not directly attributable to materials 
licensees, the costs nevertheless must be 
recovered in order to comply with the 
requirements of the Public Law. The 
Commission has made a policy decision 
to recover approximately 40 percent of 
these LLW costs from materials 
licensees. The FY 1991 budgeted costs 
related to the additional charge and the 
amount of the charge are calculated as 
follows: 

Category of costs 

1. Activities not attributable to an exist­
ing NRC licensee or class of licens­
~e, i.e.'. 40% of LLW disposal gener-
ic acbv1t1es .............................................. . 

FY 1991 
budgeted 

costs 
(dollars in 
millions) 

$3.8 

Of the $3.8 million budgeted costs 
shown above for LLW activities, 50 
percent of the amount ($1.9 million] 
would be allocated to fuel facilities 
included in part 171 (20 facilities], as 
follows: $143,400 per HEU, LEU and UFs 
facility and $35,800 for the other 9 fuel 
facilities. The remaining 50 percent ($1.9 
million) would be allocated to the 
material licensees in categories that 
generate low level waste (1,229 
licensees) as follows: $1,400 per 
materials licensee except for those in 
Categories 4A and 17. Those licensees 
that generate a significant amount of 
low level waste for purposes of the 
calculation of the $1,400 surcharge are in 
fee Categories 1.B, 1.D, 2.C, 3.A, 3.B, 3.C, 
3.L, 3.M, 3.N, 4.B, 4.C, 5.B, 6.A, and 7.B. 
The surcharge for Categories 4A and 17, 
which also generate and/or dispose of 
low level waste, is $35,800 for Category 
4A and $22,500 for Category 17. Based 
on comments received, Categories 
2.A.(2] and 7C have been deleted in this 
final rule and will not be subject to the 
surcharge because the low level waste 

generated by these licensees is either 
held for decay and disposed of through 
incineration or normal trash removal, or 
disposed of on site. 

Of the $4.9 million not recovered from 
small entities, $0.6 million would be 
allocated to fuel facilities and other 
materials licensees. This results in a 
surcharge of $100 per category for each 
licensee that is not eligible for the small 
entity fee. 

On the basis of this calculation, a fuel 
facility, a high enriched fuel fabrication 
licensee, for example, would pay a base 
annual fee of $1,500,000 and an 
additional charge of $143,500 for LLW 
activities and small entity costs. A 
medical center with a broad-scope 
program would pay a base annual fee of 
$8,400 and an additional charge of 
$1,500, for a total annual fee of $9,900 for 
FY 1991. 

Section 171.17 Proration 

This section is revised to indicate that 
only the annuai fees for operating power 
reactors that may be issued a license 
during the FY will be prorated 
depending on when the license is issued. 
The annual fee for all other licenses, 
certificates and registrations, and QA 
program approvals issued during the 
year will not be prorated. Annual fees 
for these licenses, certificates and 
registrations, and QA program 
approvals will be assessed only for 
those licenses and approvals in effect on 
October 1 each fiscal year. For FY 1991, 
those licenses, certificates, and 
registrations, and QA program 
approvals in effect on the effective date 
of the final rule will be assessed an 
annual fee. Licenses, certificates, 
registrations, and approvals issued 
during FY 1992, for example, will be 
assessed an annual fee in the 
subsequent FY. For materials licensees, 
this system will reduce the NRC's 
administrative burden of tracking the 
numerous licenses, certificates, 
registrations, and approvals issued 
during the FY. 

Section 171.19 Payment 

This section is revised in its entirety. 
Paragraph (a] indicates the method of 
payment to be used in paying the annual 
fees and is consistent with the existing 
payment provisions for the current fee 
schedules in part 170. For FY 1992 
through 1995, annual fees of less than 
$100,000 are to be paid once a year 
during the first quarter of the FY as 
billed by the NRC because of the large 
number of licensees and the relatively 
small amount of these bills. Annual fees 
of $100,000 or more will be billed and 
paid quarterly. For FY 1992 only, the 
NRC will defer the due date of the first 
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quarterly bills for annual fees greater 
than $100,000 and total bills for annual 
fees less than $100,000 until the second 
quarter of FY 1992. 

The NRC anticipates that the first, 
second, and third quarterly payments 
for FY 1991 will have been made by 
operating power reactor licensees before 
the final rule is effective. Therefore, 
NRC will credit payments received for 
those three quarters toward the total 
annual fee to be assessed. The NRC will 
adjust the fourth quarterly bill in order 
to recover the full amount of the revised 
annual fee. For those fuel cycle 
licensees, material licensees, and 
holders of certificates, registrations, and 
QA program approvals that are subject 
to the annual fees for the first time in FY 
1991, the NRC will send a bill for the full 
amount of the annual fee to the licensee, 
or certificate, registration, or approval 
holder upon publication of the final rule. 
Payment is due on the effective date of 
the rule and interest shall accrue from 
the effective date of the rule. However, 
interest will be waived if payment is 
received within 30 days from the 
effective date of the rule. 

Section 171.23 Enforcement 

This section is amended in its entirety 
to indicate that submitting an inaccurate 
certification to the Commission with 
respect to qualifying as a small entity 
under the Regulatory Flexibility Criteria 
may result in (1) the suspension or 
revocation of any licenses held by the 
person and (2) punitive action pursuant 
to 18 U.S.C. 1001. 

Section 171.25 Collection of Interest, 
Penalties, and Administrative Costs 

This section is amended to include all 
annual fees assessed in accordance with 
§ § 171.15 and 171.16. 

VI. Environmental Impact: Categorical 
Exclusion 

The NRC has determined that this 
final rule is the type of action described 
in categorical exclusion 10 CFR 
51.22(c)(l). Therefore, neither an 
environmental impact statement nor an 
environmental impact assessment has 
been prepared for this final regulation. 

VII. Paperwork Reduction Act 
Statement 

This final rule contains no information 
collection requirements and, therefore, 
is not subject to the requirements of the 
Paperwork Reduction Act of 1980 (44 
U.S.C. 3501 et seq.). 

VIII. Regulatory Analysis 

With respect to part 170, this final rule 
was developed pursuant to title V of the 
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Independent Offices Appropriation Act 
of 1952 [IOAA) (31 U.S.C. 9701) and the 
Commission's fee guidelines. When 
developing these guidelines the 
Commission took into account guidance 
provided by the U.S. Supreme Court on 
March 4, 1974, in its decision of National 
Cable Television Association, Inc. v. 
United States, 415 U.S. 36 (1974) and 
Federal Power Commission v. New 
England Power Company, 415 U.S. 345 
(1974). In these decisions, the Court held 
that the IOAA authorizes an agency to 
charge fees for special benefits rendered 
to identifiable persons measured by the 
"value to the recipient" of the agency 
service. The meaning of the IOAA was 
further clarified on December 16, 1976, 
by four decisions of the U.S. Court of 
Appeals for the District of Columbia, 
National Cable Television Association 
v. Federal Communications 
Commission, 554 F.2d 1094 [D.C. Cir. 
1976); National Association of 
Broadcasters v. Federal 
Communications Commission, 554 F.2d 
1118 [D.C. Cir. 1976); Electronic 
Industries Association v. Federal 
Communications Commission, 554 F.2d 
1109 [D.C. Cir. 1976) and Capital Cities 
Communication, Inc. v. Federal 
Communications Commission, 554 F.2d 
1135 [D.C. Cir. 1976). These decisions of 
the Courts enabled the Commission to 
develop fee guidelines that are still used 
for cost recovery and fee development 
purposes. 

The Commission's fee guidelines were 
upheld on August 24, 1979, by the U.S. 
Court of Appeals for the Fifth Circuit in 
Mississippi Power and Light Co. v. U.S. 
Nuclear Regulatory Commission, 601 
F.2d 223 (5th Cir. 1979), cert. denied 444 
U.S. 1102 (1980). The Court held that (1) 
the NRC had the authority to recover the 
full cost of providing services to 
identifiable beneficiaries; (2) the NRC 
could properly assess a fee for the costs 
of providing routine inspections 
necessary to ensure a licensee's 
compliance with the Atomic Energy Act 
and with applicable regulations; (3) the 
NRC could charge for costs incurred in 
conducting environmental reviews 
required by NEPA; (4) the NRC properly 
included in the fee schedule the costs of 
uncontested hearings and of 
administrative and technical support 
services; (5) the NRC could assess a fee 
for renewing a license to operate a low­
level radioactive waste burial site; and 
(6) the NRC's fees were not arbitrary or 
capricious. 

With respect to part 171, Public Law 
101-239 required the NRC to establish 
annual fees for regulatory services 
provided to its applicants and licensees 
that, when added to other amounts 

collected, equaled 33 percent of the 
Commission's costs of providing those 
services for FY 1991. On August 17, 1990, 
the NRC published in the Federal 
Register (55 FR 33789) the annual fees 
for FY 1991 based on the Public Law. On 
November 5, 1990, the Congress 
amended the Public Law. For FYs 1991 
through 1995, Public Law 101-508 
requires that approximately 100 percent 
of the NRC budget authority be 
recovered. To accomplish this statutory 
requirement, the NRC, in accordance 
with 10 CFR 171.13, is publishing the 
final amount of the FY 1991 annual fees 
for operating reactor licensees, fuel 
cycle licensees, materials licensees, and 
holders of Certificates of Compliance, 
registrations of sealed source and 
devices and QA program approvals, and 
Government agencies. This Public Law 
and the Conference Report specifically 
state that (1) the annual fees will be 
based on the Commission's FY 1991 
budget of $465 million less the amounts 
collected from part 170 fees and the 
funds directly appropriated from the 
NWF to cover the Commission's high 
level waste program; (2) the annual fees 
shall, to the maximum extent 
practicable, have a reasonable 
relationship to the cost of regulatory 
services provided by the Commission; 
and (3) the annual fees be assessed to 
those licensees the Commission, in its 
discretion, determines can fairly, 
equitably, and practicably contribute to 
their payment. Therefore, when 
developing the revised annual fees for 
operating power reactors the 
Commission continues to consider the 
various reactor vendors, the types of 
containment, and the location of the 
reactor. The annual fees for fuel cycle 
licensees, materials licensees, and 
holders of certificates, registrations and 
approvals and for licenses issued to 
Government agencies take into account 
the type of facility or approval and the 
classes of the licensees. 

10 CFR part 171, which established 
annual fees for operating power reactors 
effective October 20, 1986, was 
challenged and upheld in its entirety in 
Florida Power and Light Company v. 
United States, 846 F.2d 765 [D.C. Cir. 
1988), cert. denied, 109 S. Ct. 1952 (1989). 

10 CFR parts 170 and 171, which 
established fees based on the FY 1989 
budget, were also legally challenged. As 
a result of the Supreme Court decision in 
Skinner v. Mid-American Pipeline Co., 
109 S. Ct. 1726 (1989), and the denial of 
certiorari in Florida Power and Light, all 
of the lawsuits were withdrawn. 

IX. Regulatory Flexibility Analysis 

The NRC is required by the Omnibus 
Budget Reconciliation Act of 1990 to 
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recover 100 percent of its budget 
authority through the assessment of user 
fees. This Act further requires that the 
NRC establish a schedule of charges 
that fairly and equitably allocates the 
aggregate amount of these charges 
among licensees. 

This final rule establishes the new 
schedules of fees that are necessary to 
implement this Congressional mandate. 
The final rule results in an increase in 
the fees charged to all licensees, and 
holder of certificates, registrations, and 
approvals including those licensees who 
are classified as small entities under the 
Regulatory Flexibility Act. The 
Regulatory Flexibility Analysis, 
prepared in accordance with 5 U.S.C. 
604, is included as appendix A to this 
document. 

X. Backfit Analysis 

The NRC has determined that the 
backfit rule, 10 CFR 50.109, does not 
apply to this final rule and, therefore, 
that a backfit analysis is not required for 
this final rule because these 
amendments do not require the 
modification of or additions to systems, 
structures, components, or design of a 
facility or the design approval or 
manufacturing license for a facility or 
the procedures or organization required 
to design, construct or operate a facility. 

List of Subjects 

10 CFR Part 52 

Administrative practice and 
procedure, Antitrust, Backfilling, 
Combined license, Early site permit, 
Emergency planning, Fees, Inspection, 
Limited work authorization, Nuclear 
power plants and reactors, Probabilistic 
risk assessment, Prototype, Reactor 
siting criteria, Redress of site, Reporting 
and recordkeeping requirements, 
Standard design, Standard design 
certification. 

10 CFR Part 71 

Criminal penalties, Hazardous 
materials-transportation, Nuclear 
materials, Packaging and containers, 
Reporting and recordkeeping 
requirements. 

10 CFR Part 170 

Byproduct material, Import and export 
licenses, Intergovernmental relations, 
Non-payment penalties, Nuclear 
materials, Nuclear power plants and 
reactors, Source material, Special 
nuclear material. 

10 CFR Part 171 

Annual charges, Byproduct material, 
Intergovernmental relations, Non­
payment penalties, Nuclear materials, 
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Nuclear power plants and reactors, 
Source material, Special nuclear 
material, Holders of certificates, 
registrations, approvals, Penalties. 

For the reasons set out in the 
preamble and under the authority of the 
Atomic Energy Act of 1954, as amended, 
and 5 U.S.C. 552 and 553, the NRC is 
adopting the following amendments to 
10 CFR parts 52, 71, 170, and 171. 

Appendix A to This Final Rule­
Regulatory Flexibility Analysis for the 
Amendments to 10 CFR Part 170 
(License Fees) and 10 CFR Part 171 
(Annual Fees) 

Note: This appendix will not appear in the 
Code of Federal Regula lions. 

I. Background 

The Regulatory Flexibility Act of 1980 (5 
U.S.C. 601 et. seq.] establishes as a principle 
of regulatory practice; that agencies shall 
endeavor to fit regulatory and informational 
requirements, consistent with applicable 
statutes, to a scale commensurate with the 
businesses, organizations, and government 
jurisdictions to which they apply. To achieve 
this principle, the Act requires that agencies 
consider the impact of their actions on small 
entities. If the agency cannot certify that a 
rule will not significantly impact a 
substantial number of small entities, then a 
regulatory flexibility analysis is required to 
examine the impacts on small entities and the 
alternatives to minimize these impacts. 

To assist in the consideration of impacts 
under the Regulatory Flexibility Act, the NRG 
has adopted size standards for determining 
which NRG licensees qualify as small entities 
[December 9, 1985; 50 FR 50241]. These size 
standards are as follows: 

(1] For all NRG licensees, except 
physicians in private practice and 
educational institutions, the size standard is 
$3.5 million or less in annual gross receipts. 

(2] For physicians in private practice, the 
size standard is $1 million or less in annual 
gross receipts. 

(3) For educational institutions, the size 
standard is divided into two categories: 

[i] State or publicly supported educational 
institutions supported by jurisdictions with a 
population of 50,000 or less are defined as 
small entities. 

[ii] Educational institutions that are not 
State or publicly supported and have 500 or 
fewer employees are small entities. 

Public Law 101-508, the Omnibus Budget 
Reconciliation Act of 1990, requires that the 
NRG recover approximately 100 percent of its 
budget authority, less appropriations from the 
Nuclear Waste Fund, for fiscal years 1991 
through 1995 by assessing license and annual 
fees. Thus, the NRG must collect 
approximately $445 million through these fees 
for FY 1991 by September 30, 1991. 

To comply with Public Law 101-508, the 
Commission proposed amendments to its fee 
regulations in 10 CFR parts 170 and 171. 
Consistent with the Conference Report 
accompanying the Public Law, the NRG fairly 

and equitably allocated its budget costs. This 
resulted in the assessment of annual fees for 
all classes of licensees, including those 
classes of licensees with a substantial 
number of small entities. 

II. Impact on Small Entities 

Based on previous surveys and the 
comments received on the proposed fee rule 
revisions, NRG licensees that meet the size 
standard for a small entity are primarily 
those licensed under the agency's materials 
program. Therefore, this analysis will focus 
on the economic impact on materials 
licensees. 

The amendments to the Commission's fee 
regulations would result in a substantial 
increase in the fees currently charged to 
those individuals, organizations, and 
companies that are licensed under the NRG 
materials program. Of these material 
licensees, the NRG estimates that 
approximately 35 percent [about 3,000 
licensees) would qualify as a small entity. 
Therefore, in recognition of this substantial 
number of small entities, the NRG requested 
comments from small entities on the 
proposed rule. Comments were specifically 
requested on (1] how the proposed 
regulations would affect each class of 
licensee, and (2) how the regulations could be 
structured to further minimize the economic 
impact on the licensee, but still meet thP. 
statutory mandate of Public Law 101-508. 

For materials licensees, the increase in fees 
consists of (1) an increase of 25 percent in the 
license and inspection fees currently 
assessed under 10 CFR part 170, and (2] a 
new annual fee assessed under 10 CFR part 
171 that ranges from $290 to over $10,000. A 
number of small entities indicated in their 
comments that the 25 percent increases in 
license and inspection fees, although not 
desirable, would not have a significant 
economic impact on them. However, many of 
the materials licensees commented on the 
negative economic impact of the new annual 
fee. Therefore, this regulatory flexibility 
analysis will concentrate on the new annual 
fee. 

The commenters indicated the following 
results if the proposed annual fee was not 
modified: 
-Large firms would gain an unfair 

competitive advantage over small entities. 
One commenter noted that a small well 
logging company ["mom and pop") would 
find it difficult to absorb the annual fee, 
while a large corporation would find it 
easier. Another commenter noted that the 
fee increase could be more easily absorbed 
by a high volume nuclear medicine clinic. 
A gauge licensee noted that, in the very 
competitive soils testing market, the annual 
fees would put them at an extreme 
disadvantage with their much larger 
competitors because the proposed fees 
would be the same for a two-person 
licensee as for a large firm with thousands 
of employees. 

-Some firms would be forced to cancel their 
license. One commenter, with receipts of 
less than $500,000 per year, stated that the 
proposed rule would, in effect, force it to 
relinquish its soil density gauge and 
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license, thereby reducing its ability to do 
its work effectively. Another commenter 
noted that the rule would force the 
company and many other small businesses 
to get rid of the materials license 
altogether. Commenters stated that the 
proposed rule would result in around 10 
percent of the well logging licensees 
terminating their license immediately and 
approximately 25 percent terminating their 
license before the next annual assessment. 

-Some companies would go out of business. 
One commenter noted that the proposal 
would put it, and several other small 
companies, out of business or, at the very 

.. least, make it hard to survive. 
-Some companies would have budget 

problems. Many medical licensees 
commented that, in these times of slashed 
reimbursements, the proposed increase of 
the existing fees and the introduction of 
additional fees would significantly affect 
their budgets. Another noted that. in view 
of the cuts by Medicare and other third 
party carriers, the fees would produce a 
hardship and some facilities would 
experience a great deal of difficulty in 
meeting this additional burden. 
Although it is not clear to what extent 

these effects would materialize if the 
proposed fees are assessed, it is clear that the 
proposed fees would be a relatively high 
portion of the gross revenues of some 
licensees and far less a portion for large 
material licensees. Therefore, the NRG 
concludes that alternatives, in accordance 
with the Regulatory Flexibility Act, should be 
considered because of the significant impact 
on a substantial number of small entities. 

III. Alternatives 

The commenters' suggested alternatives to 
reduce the impact on small entities are 
categorized as follows: 
-Base fees on some measure of the amount 

of radioactivity possessed by the licensee 
(e.g., number of sources]. 

-Base fees on the frequency of use of the 
licensed radioactive material (e.g., volume 
of patients]. 

-Base fees on the NRG size standards for 
small entities. 
The first alternative would result in the 

annual fee being in direct proportion to the 
amount of radioactivity ( e.g., number of 
radioactive sources] possessed by the 
licensee, independent of whether the licensee 
meets the size standard for a small business. 
Thus, a large diversified firm that owns one 
source would get a reduced fee, while a small 
entity, whose business may depend solely on 
the use of radioactive materials, would pay a 
larger fee because it has more than one 
source. Thus, this alternative does not 
necessarily achieve the goal of the Regulatory 
Flexibility Act to minimize the impact on 
small entities. The· NRG also believes that 
this approach would not result in a fair and 
equitable allocation of its generic and other 
costs not recovered under part 170. Therefore, 
this approach was rejected. 

For reasons similar to those for which NRG 
rejected the first alternative, basing the fee 
on the frequency of use of the licensed 
radioactive source, the second alternative, 
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would not necessarily reduce the cost for 
small entities that meet the size standards 
discussed earlier. 

The last alternative would base fees on the 
size standards that the NRC has used to 
define small entities. This alternative would 
ensure that any benefits from modification of 
the proposed fees would apply only to small 
entities. Three basic options, each using the 
NRC size standards, were considered for 
modifying the annual fees imposed on small 
entities: 

1. Exempt all small entities that meet the 
size standards from annual fees. 

2. Require small entities to pay a fixed 
percent of the amount of the fee in each of 
the specific material license fee categories. 

3. Establish a maximum fee for small 
entities. 

Under Option 1, all small entities would be 
exempted from fees. This could be viewed as 
oat being consistent with the objectives of 
Public Law 101-508, because small entities 
would not pay any of the generic costs 
attributable to their class of licensees. This 
would result in the annual fees attributable to 
small entities being totally paid by other NRC 
licensees. 

Under Option 2, the small entities would 
pay a percent ( e.g. 50 percent) of the 
proposed fee for each specific category of 
material license, regardless of how small or 
large the fee is. This could lead to a reduction 
in annual fees that are already relatively 
small and do not have a significant impact on 
a substantial number of small entities. On the 
other hand, for fee categories with large 
annual fees, the percentage of reduction may 
result in assessing relatively large fees for 
small entities licensed under those fee 
categories. 

Option 3 would establish a maximum fee 
for all small entities. Under this option, a 
small entity would pay the smaller of the 
annual fee for the category or the maximum 
small entity fee. This alternative would strike 
a balance between the requirements of Public 
Law 101-508 and the Regulatory Flexibility 
Act, which is to consider and reduce, as 
appropriate, the impact of an agency's 
regulatory actions on small entities. 
Therefore, the NRC has adopted Option 3 as 
the most appropriate to reduce the impact on 
small entities. 

IV. Maximum Fee 
To implement Option 3, the NRC must 

establish a maximum small entity fee. The 
Regulatory Flexibility Act and implementing 
guidance do not provide specific guidance on 
the amount or the percent of gross receipts 
that should be charged to a small entity. To 
determine a maximum annual fee for a small 
entity, the NRC examined the current NRC 10 
CFR part 170 license and inspection fees and 
Agreement State fees for those fee categories 
which are expected to have a substantial 

number of small entities. Because these fees 
are currently charged to small entities, the 
NRC believes that these fees do.not have a 
significant impact on them. In fact, the NRC 
concluded, in issuing the existing rule, that 
the existing materials license fees do not 
have a significant impact on small entities. 

The maximum fees per year that are 
currently charged by several Agreement 
States and the NRC for materials license fee 
categories with a significant number of small 
entities are shown below. 

Washington .................................. . 
Texas .......................................... .. 
Illinois ........................................... . 
NRG .............................................. . 
Nebraska .................................... .. 
New York .................................... .. 
Utah .............................................. . 

Current maximum 
average total fee 

per year 

$3,760 
2,100 
2,000 
1,590 
1,460 
1,030 

440 

Table 1 shows the estimated total fees 
(part 170 plus part 171) for materials 
licensees, assuming maximum annual fees for 
small entities of $2,000 or $1,500 and an 
average number of licensing actions and 
inspections per year. If the maximum annual 
fee for small entities is established at $2,000, 
the average fee per year for all of the 
categories would be below the approximately 
$3,800 maximum fee charged by Agreement 
States, except for radiography, waste receipt 
and packaging, and broad scope medical 
licensees. The broad scope medical, and 
waste receipt and packaging licensees are 
primarily large entities. Therefore, with a 
$2,000 maximum small entity annual fee and 
the average license and inspection fees, only 
small entities who are radiographers would 
pay slightly more than the current maximum 
Agreement State fee of approximately $3,800. 
If the maximum fee is reduced by $200 (from 
$2,000 to $1,800), then all categories of 
material licensees, including radiographers, 
would pay no more for each category than 
the current maximum fee of about $3,800 if 
the licensee qualifies as a small entity. 

By establishing the maximum annual fee 
for small entities at $1,800, the annual fee for 
many small entities will be reduced while at 
the same time materials licensees, including 
small entities, would pay for most of the costs 
($22.3 million of the total $27.2 million) 
attributable to them. For the above reasons, 
the NRC has established the maximum 
annual fee [base annual fee plus surcharge) 
for small entities at $1,800 for each fee 
category covered by each license issued to a 
small entity. This will reduce the impact on 
many small entities. Note that the costs [$4.9 
million] not recovered from small entities 
would be allocated to other material 
licensees and to operating power reactors. 
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V. Summary 

Comments received on the proposed rule 
provided additional evidence that the 
proposed rule would significantly impact a 
substantial number of small entities. A 
maximum fee for small entities strikes a 
balance between the requirement to collect 
100 percent of the NRC budget and the 
requirements to consider means of reducing 
the impact of the proposed fee on small 
entities. On the basis of its regulatory 
flexibility analysis, the NRC concludes that a 
maximum fee of $1,800 would reduce the 
impact on small entities and, at the same 
time, the reduced fee would be consistent 
with the objectives of Public Law 101-508. 

TABLE 1.-AVERAGE TOTAL SMALL ENTITY 
FEES PER YEAR 

License fee category 

Special Nuclear Material 
(SNM): 

1 C. Industrial Gages ..... 
1 D. All Other SNM ........ 

Source Material: 
28. Shielding .................. 
2C. Other Source Ma-

terials ........................... 
Byproduct Material: 

3A. Manufacturing-
Broad ........................... 

38. Manufacturing-
Other ........................... 

3C. Radiopharmaceu-
ticals ............................ 

30. Radiopharmaceu-
ticals-
Manufacturing ............. 

3E. lrradiators-Self-
Shield .......................... 

3F. lrradiators-
<10,000 Ci.. ............... 

3G. lrradiators-
> 10,000 Ci. ................ 

3H. Exempt Distribu-
!ion-Device 
Review ........................ 

31. Exempt Distribu-
lion-No Device 
Review ........................ 

3J. Gen. License-
Device Review ........... 

3K. Gen. License-No 
Device Review ........... 

3L. R&D-Broad ............ 
3M. R&D-Other ........... 
3N. Service License ...... 
30. Radiography ............ 
3P. All Other Byprod-

uct Materials ............... 
Waste Disposal and Proc-

essing: 
48. Waste Receipt/ 

Packaging ................... 

Total small entity fee • 

Max 
annual 

fee=$2K 

$1,672 
2,506 

463 

2,867 

3,560 

3,343 

3,207 

2,677 

1,699 

2,623 

3,840 

2,815 

2,682 

2,679 

2,708 
3,210 
3,050 
2,733 
4,050 

2,120 

4,680 

Max 
annual 

fee=$1.5K 

$1,672 
2,006 

463 

2,367 

3,060 

2,843 

2,707 

2,177 

1,699 

2,123 

3,340 

2,315 

2,182 

2,179 

2,208 
2,710 
2,550 
2,233 
3,550 

2,120 

4,180 
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TABLE 1.-AVERAGE TOTAL SMALL ENTITY 

FEES PER YEAR-Continued 

Total small entity fee • 

License fee category Max- Max 
annual annual 

fee=$2K fee=$1.5K 

4C. Waste Receipt-
Prepackaged ............. . 

Well Logging: 
5A. Well Logging .......... . 

Nuclear Laundry: 
6A. Nuclear Laundry ..... 

Human Use of Byproduct, 
Source, or SNM: 

7A. Teletherapy ............ . 
78. Medical-Broad ..... . 
7C. Medical Other ........ . 

· Civil Defense: 
BA. Civil Defense .......... . 

Device, Product, or Sealed 
Source Safety Evalua­
tion: 

9A. Device/Product-
Broad ..................•........ 

98. Device/Product-
Other .......................... . 

9C. Sealed Sources-
Broad .......................... . 

90. Sealed Sources-
01her .......................... . 

3,216 

3,207 

3,030 

3,788 
4,360 
3,130 

1,789 

3,200 

2,580 

1,530 

770 

2,716 

2,707· 

2,530 

3,288 
3,860 
2,630 

1,789 

2,700 

2,080 

1,530 

770 

• Based on average 1 o CFR part 170 fees plus 
maximum annual fee. 

56 FR 37828 
Published 8/9/91 
Effective 8/9/91 

10 CFR Parts 52, 71, 170, and 171 

RIN 3150-AD87 

Revision of Fee Schedules; 100% Fee 
Recovery, Correction 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule, correction. 

SUMMARY: This document corrects a 
final rule appearing in the Federal 
Register on July 10, 1991 (56 FR 31472), 
that amended the regulations governing 
the licensing, inspection, and annual 
fees charged to Nuclear Regulatory 
Commission licensees. This action is 
necessary to correct several errors that 
occurred in final document preparation 
and printing. 
EFFECTIVE DATE: August 9, 1991. 
FOR FURTHER INFORMATION CONTACT: 
C. James Holloway, Jr., Office of the 
Controller, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555, 
telephone 301-492-4301. 

1. On page 31486, first column, first 
paragraph under item 3, fourth line, 
"$28.4 million" should read "$33.3 
million." 

2. On page 31486, second column, 
third paragraph under item b, first line, 
"$28.4 million" should read "$33.3 
million." 

3. On page 31487, first column, in the 
last full paragraph, the introductory 
phrase should appear in italics as 
follows: 

"Activities and budgeted costs not 
currently assessed 10 CFR part 170 
licensing and inspection fees based on 
Commission policy. " 

4. On page 31492, table IV, the direct 
ITE under the program element total for 
the line item "Decommissioning" which 
reads "144" should be revised to read 
"14.4." 

5. On page 31492, the numbers in the 
entries directly following table IV were 

. not properly aligned. These numbers 
should have appeared as follows: 

$362.8 million 2 

- 71.9 million 

$290.9 million 

6. On page 31495, the headings to 
table VI should be corrected to appear 
in the same manner as the headings for 
table VII. Specific changes are as 
follows: 

a. The word "Total" should appear 
over the first and second columns 

, entitled "Program support $K" and 
''FfE.'' 

b. The words "J\llocated to fuel 
facility" should appear over the third 
and fourth columns. 

c. The subheading for column three 
should read "Program Support $K." 

d. The subheading for column four 
should read "ITE." 

7. On page 31495, the numbers in the 
entries directly following table VI were 
not properly aligned. These numbers 
should have appeared as follows: 

$13.3 million 2 

- 2.7 million 

$10.6 million 

8. On page 31495, in table VII, dollar 
signs should appear before the totals of 
$3,372, $1,973, $3,034, $4,183, and $27.2. 

9. On page 31496, in the table at the 
top of the page, dollars signs should 

· appear before the subtotals $936, $3,222, 
$4,158, and $1,080 and the totals $3,186, 
$7,452, and $10,638. 

10. On page 31504, § 170.31, fee 
category 15, the introductory text of item 
15c should be revised to read: 

"c. All other export/import licenses/ 
approvals." 
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11. On page 31506, § 171.15(d], in the 
second line, the word "and" should be 
removed. As correctly revised 
§ 171.15(d] reads as follows: 

"(d] The FY 1991 part 171 annual fees 
for operating power reactors are as 
follows:" 

Dated at Rockville, Maryland, this 2d day 
of August 1991. 

For the Nuclear Regulatory Commission. 
Samuel J. Chilk, 
Secretary of the Commission. 

57 FR 13625 
Published 4/17/92 
Effective 5/18/92 

10 CFR Parts 170 and 171 

RIN 3150-AE13 

Limited Revision of Fee Schedules 

AGENCY: Nuclear Regulatory 
Commission. 

ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission (NRC] is amending its 
regulations to make two limited changes 
to its assessment of license and annual 
fees. The final rule assesses license fees, 
which are based on the full-cost method, 
quarterly instead of semiannually and 
establishes a lower tier small entity 
annual fee for those licensees that are 
small entities with relatively low annual 
gross receipts or supporting populations. 
These final amendments are intended to 
improve NRC financial management and 
further mitigate the impact of the annual 
fee on small licensees with relatively 
low annual gross receipts or supporting 
populations. 

EFFECTIVE DATE: May 18, 1992. 

FOR FURTHER INFORMATION CONTACT: 

C. James Holloway, Jr., Office of the 
Controller, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555, 
Telephone 301-492-4301. 

SUPPLEMENTARY INFORMATION: 

I. Background. 
II. Responses to Comments. 
Ill. Final Action-Changes Included In Final 

Rule. 
IV. Section-by-Section Analysis. 
V. Environmental Impact: Categorical 

Exclusion. 
VI. Paperwork Reduction Act Statement. 
Vil. Regulatory Analysis. 
VIII. Regulatory Flexibility Certification/ 

Analysis. 
IX. Backfit Analysis. 
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I. Background 

The NRC assesses two types of fees: 
(1) License and inspection fees are 

assessed under 10 CFR part 170 to 
recover the costs to the NRC of 
providing individual services (e.g., 
inspections and reviews of license 
applications) to specific applicants for, 
and holders of, NRC licenses and 
approvals. 

(2) Annual fees are assessed under 10 
CFR part 171 to recover NRC generic 
and other regulatory costs not recovered 
under 10 CFR part 170. 

On July 10, 1991 (56 FR 31472), the 
Commission published a final rule that 
revised the fee schedules contained in 
10 CFR parts 170 and 171. These 
revisions were necessary to comply with 
the Omnibus Budget Reconciliation Act 
of 1990 (OBRA-90). This Public Law 
requires that the NRC recover 
approximately 100 percent of its budget 
authority for FY 1991 through 1995 from 
the assessment of license and annual 
fees. To reduce the economic impact of 
the annual fees on small entities, the 
NRC in accordance with the Regulatory 
Flexibility Act of 1980 (RFA) established 
a maximum annual fee of $1,800 per 
licensed category for those licensees 
that qualify as small entities under the 
NRC's size standards. 

The NRC adopted size standards for 
determining which NRC licensees 
qualify as small entities on December 9, 
1985 (50 FR 50241), and clarified these 
size standards on November 6, 1991 (56 
FR 56672). The NRC size standards for 
small entities are as follows: 

1. A small business is a business with 
annual receipts of $3.5 million or less 
except private practice physicians for 
which the standard is annual receipts of 

. $1 million or less. 
2. A small organization is a not-for­

profit organization which is 
independently owned and operated and 
has annual receipts of $3.5 million or 
less. 

3. Small governmental jurisdictions 
are governments of cities, counties, 
towns, townships, villages, school 
districts, or special districts with a 
population of less than 50,000. 

4. A small educational institution is 
one that is (1) supported by a qualifying 
small governmental jurisdiction, or (2) 
one that is not state or publicly 
supported and has 500 employees or 
less. 

The Commission stated clearly in 
establishing these size standards that 
the term "annual receipts" is used in the 
same manner as used by the Small 
Business Administration (SBA). In 13 
CFR 121.402(b)[2) annual receipts are 
defined "* * * to include all revenue in 
whatever form received or accrued from 
whatever sources * * *" (54 FR 52647; 
December 21, 1989). 

On January 9, 1992 (57 FR 847), the 
Commission published for comment 
proposed limited changes to its fee 
regulations in 10 CFR parts 170 and 171. 
The proposed change to part 170 would 
reduce the interval between the time the 
NRC provides a specific service and the 
time NRC issues a bill for that service. 
The proposed change would result in all 
licensing and inspection fees being 
billed at least quarterly. The proposed 
change to part 171 would further reduce 
the impact of the annual fees on some 
small entities. 

The NRC continued the maximum 
annual fee of $1,800 per licensed 
category established July 10, 1991 (56 FR 

, 31472), for those materials licensees who 
, could qualify as a small entity under the 
NRC's size standards. In addition, the 
NRC proposed a lower tier small entity 
'fee of $400 per licensed category for 
small businesses and nonprofit 

'organizations with relatively low gross 
1 annual receipts of less than $250,000 and 
· small governmental jurisdictions with a 
!relatively low population ofless than 
· 20,000. The Commission noted that this 
decision balanced the objective of 

1 OBRA-90 and RF A by reducing, but not 
: eliminating, the impact of the annual fee 
on small entities. 

The NRC emphasized that the scope 
of the proposed rule was narrowly 
focused. The proposed amendments were 
limited to the questions of (1) whether 
and how the part 170 license fee billing 
interval should be modified and (2) 
whether and how to further alleviate the 
impact of the part 171 annual fees on 
those materials licensees that meet the 
existing NRC size standards for a small 
entity. Thus, the Commission stated in 
the proposed rule that it would consider 
only those comments which addressed 
these two questions. The Commission 
also noted that it was not seeking, and 
would not consider, comments (1) 
relating to a change in the NRC's 
existing size standards under which a 

!licensee could qualify as a small entity 
!for annual fee purposes, (2) suggesting 
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changes in the structure of the specific 
fee categories, or (3) suggesting changes 
in the methods for allocating costs and 
calculating the annual fees. 

The agency workpapers that support 
the final changes to 10 CFR parts 170 
and 171 are available in the Public 
Document Room at 2120 L Street, NW., 
Washington, DC, in the lower level of 
the Gelman Building. 

II. Responses to Comments-

Thirty-five public comments were 
received by the close of the comment 
period on February 10, 1992. The 
Commission has received and evaluated 
an additional seventeen comments 
which were received by close of 
business February 28, 1992, for a total of 
52 public comments. 

Of these 52 comments, 36 were from 
persons concerned with other than 
power reactors (including Federal and 
local government agencies), 15 were 
from utility licensees and their 
representatives and one from a 
Congressman. Copies of all comment 
letters are available for inspection at the 
Public Document Room. 

There were several comments that 
were not within the limited scope of the 
proposed rule and, therefore, were not 
evaluated for the purpose of issuing this 
final rule. Briefly, these commenters 
suggested that-

(1) The part 171 annual fees for well 
loggers be eliminated and that the part 
170 licensing and inspection fees be 
returned to 1986 levels; 

(2) The proposed revisions do not 
solve the problems faced by medical 
licensees; 

(3) The NRC consider taking possible 
alternative actions, e.g., eliminating the 
Regional offices and consolidating the 
personnel in the Washington, DC 
Metropolitan area, immediately 
instituting a hiring freeze and eliminate 
all unnecessary personnel, eliminate or 
defer lower priority research and 
generic rulemaking activity, etc., rather 
than changing the existing fee structure; 

(4) The NRC assess fees based on the 
size of the company, the number of 
sources or amount or type of material 
possessed under the license and the 
frequency of use pf the material; and 

(5) The NRC make Congress aware of 
the unanticipated and undesirable 
impact of 100 percent fee recovery. 

Many of the comments which were 
considered were similar in nature. For 
evaluation purposes, these comments 
have been grouped, as appropriate, and 
addressed in the context of the narrow 
focus of the rule. 
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A. Modification to 10 CFR Part 170 
License Fee Billing Interval 

1. Comment. Fifteen commenters 
addressed the proposed change to the 
part 170 license fee billing interval from 
semiannually to quarterly. Except for 
one, all of the fifteen commenters 
supported the proposed change. Most 
commenters indicated that the change 
will provide more rapid and valuable 
feedback, will permit licensees to more 
readily assess and budget for costs 
incurred by the NRC for licensing 
activities, and will provide more timely 
information on which to make business 
decisions. One commenter, however, 
preferred the existing semiannual 
interval for billing part 170 licensing fees 
and indicated that the company could 
make better use of financial resources. 
Another commenter indicated that if the 
change to the billing interval were made, 
it should be made effective for FY 1993 
instead of FY 1992 because budgets for 
FY 1992 have already been established 
and are based on the semiannual cycle. 

Response. Given the support by the 
commenters and the improvement to 
NRC financial management, the 
Commission is changing the billing 
interval for part 170 license fees from 
semiannually to quarterly. The 
Commission does not believe that the 
change needs to be deferred until FY 
1993 because this change should affect 
only the timing of the bills and not the 
total amount to be paid from FY 1992 
budgets. Therefore, the change will 
become effective 30 days after 
publication of the final rule. 

B. Modification to 10 CFR Part 171 
Annual Fees for Small Entities 

The comments on the modification to 
the small entity annual fee ranged from 
urging adoption of the proposed change 
to opposing the proposal. Some 
commenters indicated that the 
Commission, while taking a step in the 
right direction, had not gone far enough 
to alleviate the economic impact of the 
annual fees on small entities. Other 
commenters indicated that the 
Commission had gone too far in 
proposing a lower tier small entity fee. 
Thus, the commenters raise two 
fundamental questions. First, should the 
Commission adopt a lower tier small 
entity fee? If the answer to this question 
is yes, then the second question is 
should the Commission modify the 
proposed lower tier proposal in the 
proposed rule? The comments, 
evaluation, and Commission decision 
concerning these questions are 
discussed below. 

Should the Impact on Small Entities Be 
Further Reduced? 

1. Comment. Ten commenters 
supported the proposed change to 
establish a lower tier small entity fee of 
$400 for FY 1992. Another seven 
commenters also supported the 
proposed changes even though they 
believed additional reductions should be 
made. These commenters indicated that 
the change is reasonable, appropriate, 
and necessary to keep small businesses 
operating and people employed. These 
commenters indicated that without the 
reduction, it would not be cost effective 
to continue to operate. In addition, 
commenters indicated that the change 
would enable companies to remain 
competitive, would draw a distinction 
between "Mom and Pop" type 
operations with relatively low gross 
annual receipts and larger companies 
with receipts of up to $3.5 million, and 
would permit "micro" businesses to 
continue to operate. 

2. Comment. Sixteen commenters 
opposed the proposed change in the 
small entity annual fee. These 
commenters indicated that, while they 
were sympathetic with the plight of 
small entities and endorsed the concept 
of some program for relief to prevent 
small licensees from going out of 
business, they believed that other larger 
licensees, primarily utilities, should not 
be required to pay for the shortfall 
through an additional subsidy. 
Commenters argued that this is yet 
another example of the "deep pockets" 
argument applied by the NRC without 
recognition of (1) the unfairness of 
forcing one entity to pay for the services 
provided another; and (2) the potential 
impact of the proposed action, for 
example, the payment of the additional 
fees (estimated by the commenters at 
$50,000 per operating reactor) from 
funds budgeted for plant improvement 
programs or from shareholder equity, 
thus affecting the financial position of 
the licensee. The commenters who 
opposed the proposed change noted that 
NRC research and generic regulatory 
activities associated with commercial 
applications of nuclear gauges, 
radiopharmaceuticals, and radiography, 
for example, are clearly linked to the 
associated categories of materials . 
licensees. Therefore, these commenters 
argue, any costs associated with those 
NRC activities should be recovered from 
those licensees. These commenters 
indicate that to do otherwise is unfair 
and a violation of the Congressional 
direction that annual charges be fairly 
and equitably allocated. One commenter 
argued that if an NRC license is 
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essential to a company and the NRC is 
providing benefits to the company 
commensurate with the annual fees, 
then fees equal to or greater than the 
current small entity fee of $1,800 are not • 
unreasonable, for example, the annual 
fee of $1,800 for businesses with gross 
annual receipts of $200,000 is less than 
one percent of the receipts. In addition, 
the commenters indicate that the current 
fee structure provides an adequate 
balance between OBRA-90 and RF A 
and that changing the fee structure to 
benefit one group of licensees at the 
expense of another moves away from 
the definitively recognized balance 
achieved in the original rulemaking. One 
commenter indicated that any 
restructuring of fees should not be put 
into effect until January 1, 1993, or later. 

Response. After considering these 
comments for and against the proposed 
rule, the Commission has decided to 
further reduce the impact of the annual 
fees on certain licensees who qualify as 
small entities under the NRC size 
standards. As indicated by these 
comments, any reduction to the annual 
fees for one group of licensees results in 
!ncreased annual fees for another group 
m order to meet the objectives of 
OBRA-90 to recover 100 percent of the 
budget authority. Therefore, the fee 
reduction for small entities may be 
perceived as unfair by those licensees 
whose fees would increase. However 
the RF A requires the NRC to consider 
alternatives to minimize the significant 
economic impact on small entities that it 
regulates. 
. As indicated by the commenters, the 
impact of the existing annual fee on 

i sma~l entities with relatively low gross 
receipts or a relatively low population 
makes it difficult, if not impossible, for 
them to continue to operate. As 
indicated in the proposed rule, the 
Commission has previously received 
written and oral comments from small 
materials licensees about the impact of 
the part 171 annual fees. Clearly, some 
of the over 1,000 termination requests 
received by the NRC since the revised 
fees were implemented represent these 
relatively small entities. Members of 
Congress, in many of the more than 100 
letters the NRC has received from them 
since the final rule was published, have 
expressed concern about the size of the 
annual fees and their economic impact 
on small entities. As indicated by this 
discussion, the July 10, 1991, final rule 
has negatively impacted some small 
licensees. Therefore, consistent with the 
RF A, the Commission believes further 
reducing the annual fee for those small 
licensees who are probably impacted 
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the most by the annual fee is 
appropriate. 

Should the Proposed Lower Tier 
Approach and Fee Be Modified? 

1. Comment. Several comments were 
received indicating that while NRC was 
taking a step in the right direction in 
establishing a lower tier small entity fee 
of $400, the proposal did not go far 
enough in alleviating the economic 
impact of the annual fees on small 
entities. Commenters indicated that 
even more could be done to reduce the 
burden on small businesses without 
violating the Commission's statutory 
mandate. These commenters suggested 
that the NRC extend the tiering process 
to include all licensees who could 
qualify as a small entity. Under such a 
plan, commenters indicate that the NRC 
would establish additional tiers or levels 
of fees. Other comments suggested that 
the $400 should be reduced. One 
comment suggested that the rule 
establish for companies with gross 
annual receipts of less than $50,000 a 
lower tier small entity fee of either $100 
a year for the license or, in the 
alternative, the license be exempt from 
fees. Other commenters suggested that 
NRC adopt the $400 fee for gross annual 
receipts under $250,000 but establish a 
sliding scale or additional fees of $800, 
$1,200, and $1,600, for gross annual 
receipts of $500,000, $750,000, and $1 
million, respectively. Small 
governmental jurisdictions also 
commented that additional tiers or 
levels of fees be established to reflect 
different levels of population between 
20,000 and 50,000. Commenters argued 
that this type of fee schedule would 
more equitably distribute the burden on 
small businesses based on the licensee's 
ability to pay. 

2. Comment. Several Commenters, 
however, believe that the proposed rule 
has gone too far and suggested that the 
NRC increase the small entity fee. These 
Commenters suggested that the NRC 
raise the current maximum annual fee of 
$1,800, and/or raise the $400 proposed 
lower tier small entity fee in order to 
reduce the cost burden for larger 
licensees. Another commenter suggested 
that the lower tier small entity fee be 
based on reducing the $1,800 fee by only 

. 30 or 50 percent instead of by 75 percent 
which was used to determine the 
proposed fee of $400. 

Response. After reviewing and 
evaluating these comments, the 
Commission has established one 
additional lower tier, small entity 
annual fee of $400 per licensed category. 
While this change does not eliminate the 
impact of the fees on small entities, it 
substantially reduces the impact for 

those licensees with relatively low gross 
annual receipts of less than $250,000 and 
for small governmental jurisdictions 
with a relatively low population of less 
than 20,000. At the same time, this 
change does not substantially increase 
the amount of fees that large entities 
would be required to pay to subsidize 
the small entities. In response to 
comments that the Commission has gone 
too far in shifting cost to the larger 
licensees, the Commission notes that the 
amount of small entity subsidy under 
the proposed rule for FY 1992 is 
approximately $6 million as compared to 
the $5 million assumed in the FY 1991 
final rule. With regard to the comments 

'that the Commission has not gone far 
enough in reducing the impact on small 
entities, the Commission notes that, 
based on NRC, Department of 
Commerce, and National Association of 
Counties data, approximately 50 percent 

i of small businesses and governmental 
jurisdictions would be eligible for a 

. further reduction of the impact of the 
, annual fees. 

Any reduction in fees for small 
entities must be paid by other NRC 
licensees. Therefore, consistent with the 
Commission's goal of maintaining a 

. reasonable balance between the OBRA-
90 and the RFA, the Commission does 
not believe any other reductions to the 

. fees should be made. 
In summary, the Commission believes 

that this change to the small entity fees 
will result in a regulation that maintains 
a reasonable balance between the 
objectives of OBRA-90 and the RF A and 
is consistent with the requirements of 
these two laws. 

i Other Comments 

Several other comments not directly 
related to whether to further reduce or 
modify the impact on small entities are 
discussed below. 

1. Comment. A few commenters 
· suggested that the lower tier small entity 
fee of $400, if implemented for FY 1992, 
be made retroactive to FY 1991 because 
the $400 fee would be below the annual 
fee levels paid in FY 1991. This is 
necessary, one commenter argues, 
because of the confusion surrounding 

. the implementation of the initial 
materials annual fees. The fees, which 
came late in FY 1991, left many 
licensees at a loss as to how to pass 
these increases on to customers without 
losing business. Other commenters 
argued that they should either be given 
refunds for the difference between what 
was paid in FY 1991 and the revised 
$400 fee or be given a credit toward the 
FY 1992 license fee based on the 
proposed $400 fee. One commenter 
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asked whether or not a license that was 
terminated within the window of 
opportunity provided by the NRC in FY 
1991 could be reinstated by paying the 
proposed $400 lower tier small entity 
fee. Similarly, if the company applied for 
a new license, accompanied by the 
proper Part 170 application fee, would 
the applicant be subject to the FY 1991 
annual fee? 

Response. The recommended 
modification to the annual fees may not 
be made retroactive to FY 1991 because 
this would result in the NRC not 
assessing approximately 100 percent of 
its FY 1991 budget authority, which 
would be inconsistent with the 
requirements of OBRA-90. Therefore, 
the annual fees assessed for FY 1991 
will not be changed. The $400 lower tier 
small entity fee will apply to FY 1992 
and subsequent years unless changed by 
rulemaking. If a licensee elected to 
terminate its license within the time 
permitted by the NRC and thereby 
avoided payment of the FY 1991 annual 
fee but now wishes to have the license 
reinstated, the licensee must file a new 
application with the NRC, accompanied 
by the appropriate application fee, as 
required by 10 CFR part 170, for the 
activities requested in the new 
application. Once a new license is 
issued, the license will become subject 
to the renewal, amendment, and 
inspection fees of 10 CFR part 170 and 
the annual fees in 10 CFR part 171. If the 
NRC terminated a license within the 
period allowed by the NRC and 
subsequently issued a new license after 

· October 1, 1991, the NRC will not assess 
the licensee an annual fee for FY 1991. 
Licensees who wish to withdraw 
termination requests from the NRC that 
are pending termination on the effective 
date of this final rule and continue their 
license(s), may do so upon payment of 
the FY 1991 annual fee. The licensee will 
also be subject to the FY 1992 annual 
fees. 

2. Comment. Several comments were 
received indicating that the term "gross 
annual receipts" should be redefined 
and limited to only the income derived 
from activities authorized by the license 
(e.g., nuclear medicine only) rather than 
receipts derived from all company 
activities. A group medical practice with 
total gross annual receipts of 
approximately $2 million suggested that 
the annual fee be based on the receipts 
generated by only the nuclear activities 
authorized by the license. They indicate 
that 21 percent of the group practice 
income is from the office practice only 
and less than 10 percent of the office 
income is derived from specific nuclear 
medicine procedures. By considering the 
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entire private practice gross receipts in 
establishing the level for the small entity 
fee, commenters indicated that NRC is 
not considering the economic realities of 
a very small program, in particular small 
hospitals who may be forced to 
discontinue services for rural patients. 
Commenters argued that to include all 
gross annual receipts is not fair if the 
greater portion of that income has 
nothing to do with those individuals or 
departments using the nuclear license. 

Response. The Commission disagrees 
with this proposal because it would 
result in a further subsidy from the 
larger entities for costs not directly 
related to them. This proposal would 
also result in NRC licensees subsidizing 
the nuclear portion of an organization's 
business, when the organization itself is 
not willing to use its non-nuclear 
revenue to subsidize its nuclear 
operations. The Commission does not 
believe that this would be appropriate. 
As previously indicated in Section I, 
Background, in applying the gross 
receipts criteria for determining whether 
or not a company qualifies as a small 
entity under the existing NRC size 
standards, the NRC used the term 
"receipts" as defined and used by the 
Small Business Administration [SBA) in 
the SBA size standards. SBA defines 
receipts "* * * to include all revenues in 
whatever form received or accrued from 
whatever source * * *" 

III. Final Action-Changes Included In 
Final Rule 

The following discussion addresses · 
the final limited changes to 10 CFR parts 
170 and 171. Most of these changes were 
presented in the proposed rule published 
on January 9, 1992 (57 FR 847). 

A. Amendments to 10 CFR Part 170: Fees 
for Facilities, Materials, Import and 
Export Licenses, and Other Regulatory 
Services 

The NRC is making one change to 10 
CFR 170.12. This change would amend 
paragraphs [b)[2), (c)(2), [d)[2), [e)(1), (f), 
and (i) of§ 170.12 to reduce the billing 
interval from semiannually to quarterly 
for reactor and certain materials 
licensing actions. 

B. Amendments to 10 CFR Part 171: 
Annual Fees for Reactor Operating 
Licenses and Fuel Cycle Licensees, 
Including Holders of Certificates of 
Compliance, Registrations, and Quality 
Assurance Program Approvals and 
Government Agencies Licensed By NRG 

The NRC has changed this regulation 
as follows: 

1. The NRC is amending § 171.16 to 
further reduce the impact on small 
entities with relatively low gross annual 

receipts. Although the NRC will 
continue the maximum annual fee of 
$1,800 per licensed category for certain 
small entities for FY 1992, the NRC is 
adding a second, lower tier small entity 
fee of $400 per licensed category. Small 
businesses and non-profit organizations 
with gross annual receipts of less than 
$250,000 and small governmental 
jurisdictions with populations of less 
than 20,000 will qualify for the lower tier 
small entity fee. The basis for this 
change is discussed in detail in the 
Regulatory Flexibility Analysis included 
as Appendix A to this final rule. 

The Commission believes that by 
defining relatively small gross annual 
receipts as less than $250,000, a 
significant number of small entities 
[approximately 50%) are eligible for a 
further reduction of the impact of the 
annual fees. The Commission also 
believes that by defining a relatively 
small governmental jurisdiction as a 
population of less than 20,000, 
approximately 50 percent of the small 
governmental jurisdictions are eligible 
for a further reduction in fees. These 
annual gross receipt and population 
levels help ensure that those licensees 
who probably would be impacted the 
most by the annual fee would pay the 
lower fee. The Commission believes that 
the $400 fee per licensed category will 
ensure that the lower tier small entities 
would receive a reduction [e.g., 75% for 
qualifying nuclear gauge licensees) 
substantial enough to mitigate any 
severe impact resulting from the annual 
fee. In addition, the amount of the small 
entity costs borne by other licensees are 
equivalent to the $5.0 million estimated 
in the current rule, increased by 20% to 
account for the FY 1992 budget increase 
and the reduction in the number of 
material licensees due to license 
terminations. 

In accordance with § 171.13, the NRC 
will continue to issue quarterly bills for 
the annual fees, for annual fees greater 
than $100,000, which are based on the 
current 10 CFR part 171 annual fee 
schedule (56 FR 31506; July 10, 1991). In 
April 1992, the NRC plans to publish a 
proposed rule that would update the 
part 171 annual fees and the part 170 
hourly rate and flat fees based on the 
NRC's FY 1992 appropriation. 

IV. Section-By-Section Analysis 

The following analysis of those 
sections affected tinder this final rule 
provides additional explanatory 
information. All references are to title 
10, chapter I, U.S. Code of Federal 
Regulations. 
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Part 170 

Section 170.12 Payment of Fees 

Paragraphs [b)[2), [c)(2), (d)[2), [e)[l), 
[f), and (i) of this section are amended 
by changing the interval at which the 
NRC bills applicants and licensees from 
six months to quarterly. This change 
results in NRC billing fees for licensing 
and approval actions, based on the full 
cost method [i.e., professional staff 
hours and contractual costs), at 
quarterly intervals rather than every six 
months. This final amendment is 
applicable primarily to reactors and fuel 
cycle facilities and will result in all part 
170 full cost fees being billed at least 
quarterly. Good financial management 
practice requires that fee billings be 
made as promptly as is possible. 
Licensees commenting on the proposed 
rule have supported the billing interval 
change, indicating that the change will 
provide more rapid and valuable 
feedback with the NRC, will permit 
licensees to more readily assess and 
budget for costs incurred for licensing 
activities, and will provide more timely 
information on which to make business 
decisions. The Commission, therefore, 
will bill license fees, based on the full 
cost method, at quarterly intervals, for 
example, December, March, June, and 
September. 

Part 171 

Section 171.16 Annual Fees 
Materials Licensees, Holders of 

Certificates of Compliance, Holders of 
Sealed Source and Device Registrations, 
Holders of Quality Assurance Program 
Approvals, and Government agencies 
licensed by the NRC. 

The introduction to paragraph [c) is 
amended (1) to provide for the 
continuation, in FY 1992, of a maximum 
annual fee of $1,800 per licensed 
category for those NRC licensees that 
meet NRC small entity size standards 
and (2) to establish a lower tier small 
entity annual fee of $400 per licensed 
category for those small businesses and 
non-profit organizations with gross 
annual receipts of less than $250,000 and 
for those small governmental 
jurisdictions with a population of less 
than 20,000. Data from an NRC survey of 
materials licensees and the Department 
of Commerce industry census show that 
about 50 percent of small businesses 
with gross annual receipts of less than 
$3.5 million have gross annual receipts 
of less than $250,000. Thus, the 
Commission is defining a lower tier of 
small businesses with relatively low 
gross annual receipts as those with 
gross annual receipts of less than 
$250,000. Under this definition, the 
Commission estimates that a significant 
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number of small entities would qualify 
for the further reduction of the annual 
fee. The eligibility criterion also helps 
ensure that those small businesses who 
would probably be impacted the most 
by the annual fee pay the lower fee. 

The Commission has used a similar 
approach in establishing a reduced 
annual fee for the small governmental 
jurisdiction standard of populations of 
less than 50,000. Data provided by the 
National Association of Counties show 
that about 50 percent of the counties 
located in non-Agreement States have a 
population of less than 20,000. 
Therefore, the Commission is 
establishing a lower tier level of less 
than 20,000 population in order for a 
small governmental entity to qualify for 
the reduced annual fee of $400 per 
licensed category. This action ensures 
that at least 50 percent of the cities, 
towns, townships, villages, school 
districts, and other special districts 
would also receive the benefit of a 
reduced annual fee because these 
jurisdictions are typically smaller than 
counties. 

The Commission has not changed its 
basic definition of a small entity, that is, 
:gross annual receipts of $3.5 million or 
less for businesses and nonprofit 
organizations; private practice 
:physicians with gross annual receipts of 
$1 million or less, and small 
'governmental jurisdictions with a 
.population of less than 50,000. The 
!Commission notes that these standards 
apply to the licensee, not individual 
authorized users listed in the license, 
and that a subsidiary of a large entity 
'.does not qualify as a small entity under 
'.the NRC's size standards. 
· Under this final rule, these three 
groups of NRC licensees would qualify 
for one of the two reduced annual fees 
depending on the level of the annual 
gross receipts or the respective 
,population. A licensee with gross annual 
,receipts of $1.5 million will pay a 
maximum small entity annual fee of 
$1,800 per licensed category. A licensee 
with annual gross receipts of $200,000 
will qualify for the lower tier small 
entity fee of $400 per licensed category. 
Private practice physicians whose 
annual gross receipts are from $250,000 
to $1 million will pay the maximum 
annual fee of $1,800 per licensed 
category, while those private practice 
physicians with annual gross receipts of 
less than $250,000 will pay the reduced 
annual fee of $400 per licensed category. 
Licenses issued to city or county 
,governments, for example, with a 
;population of less than 20,000 will 
· qualify for the lower tier small entity fee 
of $400 per licensed category. The 
Commission believes that this two-

!tiered approach will further alleviate the 
,impact of fees on small entities with 
•relatively low annual gross receipts and 
'on smaller governmental jurisdictions. 

iv. Environmental Impact: Categorical 
'Exclusion 

· The NRC has determined that this 

I 
final rule is the type of action described 
in categorical exclusion 10 CFR 

J51.22(c)(1). Therefore, neither an 
1environmental impact statement nor an 
I environmental assessment has been 
;prepared for this final rule. 

j VI. Paperwork Reduction Act Statement 

This final rule contains no information 
1 collection requirements and, therefore, 
i is not subject to the requirements of the 
'Paperwork Reduction Act of 1980 ( 44 
;u.s.c. 3501 et seq.). 

, VII. Regulatory Analysis 

The Omnibus Budget Reconciliation 
i Act of 1990 (Public Law 101-508) 
J requires the NRC to recover 
approximately 100 percent of its budget 

'authority for FY 1991 and the succeeding 
four years through the assessment of 

· license and annual fees. With respect to 
: part 170, this final rule was developed to 
title V of the Independent Offices 

: Appropriation Act of 1952 (IOAA) (31 
I U.S.C. 9701) and the Commission's fee 
\ guidelines. The limited change to part 
'170 revises the fee billing interval to 
· quarterly for those license fees that are 
currently billed every six months. This 
will result in all part 170 fees being 

, billed at least quarterly. With respect to 
the limited changes to part 171, the 
Commission is adjusting the maximum 

i annual fee assessed to materials 

I
' licensees who qualify as a small entity 
under the NRC's size standards. 
Although the Commission will continue 
the $1,800 maximum annual fee per 

. licensed category for small entities, it is 
establishing a lower tier annual fee of 
$400 per licensed category for those 
small materials entities that have annual 
gross receipts of less than $250,000 and 
for those small governmental 
jurisdictions with a population of less 
than 20,000. This constitutes the 
regulatory analysis for this final rule. 

VI.II. Regulatory Flexibility 
Certification/ Analysis 

The NRC is required by the Omnibus 
Budget Reconciliation Act of 1990 to 
recover 100 percent of its budget 
authority through the assessment of 
license and annual fees. This Act further 
requires that the NRC establish a 

1 schedule of charges that fairly and 
equitably allocates the aggregate 
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amount of these charges among 
licensees. 

The NRC is amending its regulations 
governing the assessment of license and 
annual fees to make two limited 
revisions. The limited changes to 10 CFR 
part 170 assess license fees, which are 
based on the full cost method, quarterly 
instead of semiannually. This change 
affects only the frequency of the billings 
and not the amount of the fees to be 
billed. In addition, this change applies 
primarily to reactors and large fuel cycle 
facilities that are not small entities. 
Therefore, the Commission certifies that 
the change to 10 CFR part 170 does not 
have a significant economic impact on a 
substantial number of small entities. 

This final rule continues the existing 
maximum annual fee of $1,800 per 
licensed category for small entities in 10 
CFR part 171 of the Commission's 
regulations. The final rule establishes a 
lower tier small entity annual fee of $400 
per licensed category for those NRC 
materials licensees who can qualify as a 
small entity under the existing NRC's 
size standards and whose annual gross 
receipts are less than $250,000 or for 
those small governmental jurisdictions 
who have a population of less than 
20,000. This reduced annual fee is 
established one level or tier below the 
current $1,800 maximum annual fee per 
licensed category. The basis for this 
final amendment to 10 CFR part 171 is 
discussed in detail in the regulatory 
flexibility analysis which is included as 
appendix A to this final rule. The 
regulatory flexibility analysis has been 
prepared in accordance with 5 U.S.C. 
604. Consistent with the requirements of 
the Regulatory Flexibility Act, this 
change to 10 CFR part 171 further 
alleviates the impact of future annual 
fees on the smallest materials licensees. 

IX. Backfit Analysis 

The NRC has determined that the 
backfit rule 10 CFR 50.109 does not 
apply to this final rule and, therefore, 
that a backfit analysis is not required for 
this final rule because these 
amendments do not require the 
modification of or additions to systems, 
structures, components, or design of a 
facility or the design approval or 
manufacturing license for a facility or 
the procedures or organization required 
to design, construct, or operate a facility. 

List of Subjects 

10 CFR Part 170 

Byproduct material, Import and export 
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licenses, Intergovernment relations, 
Non-payment penalties, Nuclear 
materials, Nuclear power plants and 
reactors, Source material, Special 
nuclear material. 

10 CFR Part 171 

Annual charges, Byproduct material, 
Intergovernmental relations, Non­
payment penalties, Nuclear materials, 
Nuclear power plants and reactors, 
Source material, Special nuclear 
material, Holders of certificates, 
registrations, or approvals, Penalties. 

For the reasons set out in the 
preamble and under the authority of the 
Atomic Energy Act of 1954, as amended, 
and 5 U.S.C. 552 and 553, the NRC is 
adopting the following amendments to 
10 CFR parts 170 and 171. 

Appendix A to This Final Rule 
Regulatory Flexibility Analysis for the 
Limited Amendment to 10 CFR Part 171 
(Annual Fees) 

I. Background 

The Regulatory Flexibility Act of 1980 
(5 U.S.C. 601 et seq.) establishes as a 
principle of regulatory practice that 
agencies endeavor to fit regulatory and 
informational requirements, consistent 
with applicable statutes, to a scale 
commensurate with the businesses, 
organizations, and government 
jurisdictions to which they apply. To 
achieve this principle, the Act requires 
that agencies consider the impact of 
their actions on small entities. If the 
agency cannot certify that a rule will not 
significantly impact a substantial 
number of small entities, then a 
regulatory flexibility analysis is required 

, to examine the impacts on small entities 
and the alternatives to minimize these 
impacts. 

To assist in considering these impacts 
under the Regulatory Flexibility Act, the 
NRC adopted size standards for 
determining which NRC licensees 
qualify as small entities on December 9, 
1985 (50 FR 50241). These size standards 
were clarified November 6, 1991 (56 FR 
56672). The NRC size standards are as 
follows: 

(1) A small business is a business with 
annual receipts of $3.5 million or less 
except private practice physicians for 
which the standard is annual receipts of 
$1 million or less. 

(2) A small organization is a not-for­
profit organization which is 
independently owned and operated and 
has annual receipts of $3.5 million or 
less. 

(3) Small governmental jurisdictions 
are governments of cities, counties, 
towns, townships, villages, school 
districts, or special districts with a 
population of less than 50,000. 

(4) A small educational institution is 
one that is (1) supported by a qualifying 
small governmental jurisdiction, or (2) 
one that is not state or publicly 
supported and has 500 employees or 
less .. 

Public Law 101-508, the Omnibus 
Budget Reconciliation Act of 1990, 
(OBRA-90) requires that the NRC 
recover approximately 100 percent of its 
budget authority, less appropriations 
from the Nuclear Waste Fund, for Fiscal 
Years (FY) 1991 through 1995 by 
assessing license and annual fees. For 
FY 1991 the amount to be collected was 
approximately $445 million, and for FY 
1992, the amount to be collected is 
approximately $493 million. 

To comply with OBRA-90, the 
Commission proposed amendments to 
its fee regulations in 10 CFR parts 170 
and 171 on April 12, 1991 (56 FR 14870). 
On the basis of a careful evaluation of 
over 400 comments, the Commission 
issued a final rule on July 10, 1991 (56 FR 
'31472). Consistent with the Conference 
·Report accompanying the Public Law, 
the NRC fairly and equitably allocated 
its budget costs. This resulted in the 
assessment of annual fees for all classes 

: of licensees, including those classes of 
.licensees with a substantial number of 
small entities. 
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II. Impact on Small Entities 

The comments received on the 
proposed FY 1991 fee rule revisions, and 
small entity certifications received in 
response to the final FY 1991 fee rule 
indicate that NRC licensees that qualify 
as small entities under the NRC's size 
standards are primarily those licensed 
under the NRC's materials program. 
Therefore, this analysis will focus on the 
economic impact of the annual fees on 
materials licensees. 

The Commission's fee regulations 
result in substantial fees being charged 
to those individuals, organizations, and 
companies that are licensed under the 
NRC materials program. Of these 
material licensees, the NRC estimates 
that about 25 percent (approximately 
2,000 licensees) would qualify as a small 
entity. Therefore, in recognition of this 
substantial number of small entities, the 
NRC requested comments from small 
entities on the proposed FY 1991 rule. 
Comments were specifically requested 
on (1) how the proposed regulations 
would affect each class of licensee and 
(2) how the regulations could be 
structured to further minimize the 
economic impact on the licensee, but 
still meet the statutory mandate of 
OBRA-90. 

For materials licensees, the increase 
in fees assessed in FY 1991 consisted of 
(1) an increase of 25 percent in the 
license and inspection fees assessed 
under 10 CFR Part 170 and (2] a new 
annual fee assessed under 10 CFR Part 
171 that ranges from $290 to over 
$10,000. A number of small entities 
indicated that the 25 percent increase in 
license and inspection fees, although not 
desirable, would not have a significant 
economic impact on them. However, 
many other materials licensees 
commented that the new annual fee 
would have a negative economic impact 
on them. Therefore, the regulatory 
flexibility analysis prepared for the July 
10, 1991, final rule, as well as this 
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regulatory flexibility analysis, 
concentrates on the new annual fee. 

The commenters indicated the 
following results if the annual fees 
proposed on April 12, 1991, were not 
modified: 

• Large firms would gain an unfair 
competitive advantage over small 
entities. One commenter noted that a 
small well-logging company (a "Mom 
and Pop" type of operation) would find 
it difficult to absorb the annual fee, 
while a large corporation would find it 
easier. Another commenter noted that 
the fee increase could be more easily 
absorbed by a high-volume nuclear 
medicine clinic. A gauge licensee noted 
that, in the very competitive soils testing 
market, the annual fees would put them 
at an extreme disadvantage with their 
much larger competitors because the 
proposed fees would be the same for a 
two-person licensee as for a large firm 
with thousands of employees. 

• Some firms would be forced to 
cancel their licenses. One commenter, 
with receipts of less than $500,000 per 
year, stated that the proposed rule 
would, in effect, force it to relinquish its 
soil density gauge and license, thereby 
reducing its ability to do its work 
effectively. Another commenter noted 
that the rule would force the company 
and many other small businesses to get 
rid of the materials license altogether. 
Commenters stated that the proposed 
rule would result in around 10 percent of 
the well logging licensees terminating 
their licenses immediately and 
approximately 25 percent terminating 
their licenses before the next annual 
assessment. 

• Some companies would go out of 
business. One commenter noted that the 
proposal would put it, and several other 
small companies, out of business or, at 
the very least, make it hard to survive. 

• Some companies would have 
budget problems. Many medical 
licensees commented that, in these times 
of slashed reimbursements, the 
proposed increase of the existing fees 
and the introduction of additional fees 
would significantly affect their budgets. 
Another noted that, in view of the cuts 
by Medicare and other third party 
carriers, the fees would produce a 
hardship and some facilities would 
experience a great deal of difficulty in 
meeting this additional burden. 

Although it was not clear to what 
extent these impacts would materialize 
at the time the July 10, 1991, final rule 
was promulgated, it was clear that the 
proposed annual fees would be a 
relatively high portion of the gross 
revenues of some licensees and far less 
of a portion for other larger material 

licensees. After the final rule was 
published, approximately 1,000 license, 
approval, and registration terminations 
were requested. Although some of these 
terminations were requested because 
the license was no longer needed, 
indications are that other termination 
requests were due to the economic 
impact of the fees. 

The NRC continues to receive written 
and oral comments from small materials 
licensees. These comments indicate that 
the $3.5 million threshold for small 
entities is not representative of small 
businesses with gross receipts in the 
thousands of dollars. These commenters 
believe that the $1,800 maximum annual 
fee represents a relatively high 
percentage of gross annual receipts for 
these "Mom and Pop" type businesses. 
Therefore, even the reduced annual fee 
could have a significant impact on the 
ability of these types of businesses to 
continue to operate. 

Members of Congress, in many of the 
more than 100 Congressional letters the 
.NRC has received from them since the 
July 10, 1991, final rule was published, 
'.have expressed concern about the size 
lof the NRC annual fees and their 
:economic impact on Small entities. 
!Some of these letters have suggested 
:that the Commission should act to 
'.further reduce the economic impact on 
those licensees who conduct limited 
!operations. The Small Business 
Administration (SBA), while 
icommending the Commission for 
!complying with and using the RFA in the 
;final rulemaking, suggested that the 
/Commission should act to further 
I alleviate the impact of the fees on small 
\businesses. The American Nuclear 
jSociety (ANS) also expressed concern 
about the impact of the annual fees on 
small entities and suggested that the 
Commission examine alternatives to 
,further reduce the impacts. 
i Therefore, the NRC concludes that it 
,should consider additional alternatives, 
iin accordance with the RF A because of 
the continuing significant impact of the 
annual fees on a substantial number of 
small entities. 

1III. Alternatives 

Commenters on the proposed rule 
;published April 12, 1991, and comments 
I received subsequent to publication of 
the final rule on July 10, 1991, suggested 
alternatives to reduce the impact on 
small entities. These comments are 
categorized as follows: 

• Base fees on some measure of the 
amount of radioactivity possessed by 
the licensee (e.g., number of sources). 

• Base fees on the frequency of use of 
the licensed radioactive material (e.g., 
volume of patients). 
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• Base fees on the NRC size 
standards for small entities. 

The first alternative would result in 
the annual fee being in direct proportion 
to the amount of radioactivity (e.g., 
number of radioactive sources) 
possessed by the licensee, independent 
of whether the licensee meets the size 
standard for a small business. Thus, a 
large diversified firm that owns one 
source would get a reduced fee, while a 
small entity, whose business may 
depend solely on the use of radioactive 
materials, would pay a larger fee 
because it has more than one source. 
Thus, this alternative does not 
necessarily achieve the goal of the RF A 
to minimize the impact on small entities. 
The NRC also believes that this 
approach would not result in a fair and 
equitable allocation of its generic and 
other costs not recovered under 10 CFR 
part 170. Therefore, the NRC rejected 
this approach. 

For similar reasons, basing the fee on 
the frequency of use of the licensed 
radioactive source, the second suggested 
alternative, would not necessarily 
reduce the cost for small entities that 
meet the size standards discussed 
earlier. Therefore, the NRC also rejected 
this approach. 

The last alternative would base fees 
on the size standards that the NRC has 
used to define small entities. This 
alternative would ensure that any 
benefits from modifying the proposed 
fees would apply only to small entities. 
Three basic options, each using.the NRC 
size standards, were considered for 
modifying the annual fees imposed on 
small entities: 

1. Exempt all small entities that meet 
the size standards from annual fees. 

2. Require small entities to pay a fixed 
percent of the amount of the fee in each 
of the specific material license fee 
categories. 

3. Establish a maximum fee for small 
entities. 

Under Option 1, all small entities 
would be exempted from fees. However, 
because small entities would not pay 
any of the generic costs attributable to 
their class of licensees this option could 
be viewed as inconsistent with the 
objectives of OBRA-90. Under this 
option, all the annual fees attributable 
to small entities would be paid by other 
NRC licensees. 

Under Option 2, small entities would 
pay a percentage (e.g., 50 percent) of the 
proposed fee for each specific category 
of material license, regardless of how 
small or large the fee is. This option 
could result in a reduction in annual fees 
that are already relatively small and 
that do not have a significant impact on 
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a substantial number of small entities. 
However, for those fee categories 
assessed large annual fees, the 
percentage of reduction may result in 
assessing small entities licensed under 
those fee categories relatively large 
annual fees. 

Option 3 would establish a maximum 
fee for all small entities. Under this 
option, a small entity would pay either 
the smaller of the annual fee for the 
category or the maximum small entity 
fee. This alternative strikes a balance 
between the requirements of OBRA-90 

· and the RF A, which are to consider and 
reduce, as appropriate, the impact of an 
agency's regulatory actions on small 
entities. Therefore, the NRC has adopted 
Option 3 as the most appropriate to 
reduce the impact on small entities. 

IV. Maximum Fee 

To implement Option 3, the NRC 
established a maximum annual fee for 
small entities. The RFA and 
implementing guidance do not provide 
specific guidelines on the amount or the 
percent of gross receipts that should be 
charged to a small entity. To determine 
a maximum annual fee for a small 
entity, the NRC examined the NRC 10 
CFR part 170 license and inspection fees 
established in 1991 and the 1991 
Agreement State fees for those fee 
categories that are expected to have a 
substantial number of small entities. 
Because these fees have been charged to 
small entities, the NRC believes that 
these fees do not have a significant 
impact on them. In fact, the NRC 
concluded, in issuing the July 10, i991, 
final rule, that the existing materials 
license and inspection fees do not have 
a significant impact on small entities. 

The maximum fees per year charged 
in 1991 by several Agreement States and 
by the NRC for materials license fee 
categories with a significant number of 
small entities are shown below. 

Washington .................................................. .. 
Texas ............................................................ .. 
Illinois ............................................................. . 
NRG ............................................................... . 
Nebraska ...................................................... .. 
New York ..................................................... .. 
Utah .............................................................. .. 

1991Max-
imum 

average 
total fee 
per year 

$3,760 
2,100 
2,000 
1,590 
1,460 
1,030 

440 

Table 1 shows the estimated total fees 
(Part 170 plus Part 171) for materials 

: licensees, assuming maximum annual 
fees for small entities of $2,000 or $1,500 
and an average number of licensing 
actions and inspections per year. If the 

maximum annual fee for small entities is 
established at $2,000, the average fee 
per year for all of the categories would 
be below the approximately $3,800 
maximum fee charged by Agreement 
States, except for radiography, waste 
receipt and packaging, and broad-scope 
medical licensees. The broad-scope 
medical, and waste receipt and 
packaging licensees are primarily large 
entities. Therefore, with a $2,000 
maximum small entity annual fee and 
the average license and inspection fees, 
only small entities who are 
radiographers would pay slightly more 
than the current maximum Agreement 
State fee of approximately $3,800. If the 
maximum fee is reduced by $200 (from 
$2,000 to $1,800), then all categories of 
material licensees, including 
radiographers, would pay no more for 
each category than the 1991 maximum 
Agreement State fee of about $3,800 if 
the licensee qualifies as a small entity. 

By establishing the maximum annual 
fee for small entities at $1,800, the 
annual fee for many small entities will 
be reduced while at the same time 
materials licensees, including small 
entities, would pay for most of the FY 
1991 costs ($22.3 million of the total 
$27.2 million) attributable to them. 
Therefore, the NRC has established and 
will continue, for FY 1992, the maximum 
annual fee (base annual fee plus 
surcharge) for certain small entities at 
$1,800 for each fee category covered by 
each license issued to a small entity. 
Note that the costs not recovered from 

1 small entities are allocated to other 
· material licensees and to operating 
· power reactors. 

While reducing the impact on many 
small entities, the Commission agrees 

· that the current maximum annual fee of 
· $1,800 for small entities, when added to 
the part 170 license and inspection fees, 
may continue to have a significant 

. impact on materials licensees with 
; annual gross receipts in the thousands 
, of dollars. Therefore, the Commission is 
proposing to further reduce the impact 
on small entities with relatively low 

, gross annual receipts. 
Commenters have suggested that the 

. NRC could reduce the impact of the fees 
'for materials licensees by basing them 
, on the licensee's nuclear capacity (e.g., 
, the number of sources possessed, the 
: number of hospital beds, or the amount 
; of radioactive material possessed), or 
; the frequency of use of the radioactive 
: material). In adopting the July 10, 1991, 
! final rule, the Commission recognized 
: that inherent differences exist in the 
1 nuclear capacity and the frequency of 
\ source use for many of the classes of 
· materials licensees. However, as 
, indicated in section III of this analysis, 
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the Commission concludes that basing 
the fee on the number of sources, 
frequency of use, or amount of 
radioactive material possessed does not 
necessarily reduce the impact of the fees 
on small entities, which is the goal of the 
RF A. The Commission continues to 
believe that uniformly allocating the 
generic and other regulatory costs to the 
specific license to determine the amount 
of the annual fee is a fair and equitable 
way to recover its costs and that 
establishing reduced annual fees based 
on gross receipts (size) or population is 
the most appropriate approach to 
minimize the impact on small entities. 
·Consistent with this approach, the 
Commission will continue the $1,800 
maximum annual fee per licensed 
category for small entities. In addition, 
the Commission proposes to create a 
lower tier annual fee per licensed 
category for small entities with 
1relatively small gross annual receipts or 
\with a relatively small population. 
I 

I To implement this proposal, relatively 
1small annual receipts must first be 

1
defined. Based on data from an NRC 
1 survey of materials licensees and the 
iDepartment of Commerce industry 
jcensus, the following data shows the 
, distribution of businesses with annual 
;gross receipts of less than $3.5 million. 

Annual gross receipts NRG 
survey 

Depart­
ment of 

com­
merce 
(per­
cent) 

·1 Less than $250K ....................... .. 
$250-$499K ................................ . 
$500-$7 49K ................................ . 
$750-$999K ................................ . 
$1,000-$3,500K .......................... . 

45 
14 
B 
9 

24 

55 
22 

6 
6 

11 

i As this table shows, 45 to 55 percent 

I 
(or about 50%) of small businesses with 
gross annual receipts of less than $3.5 
I million have gross annual receipts that 

I 

are less t'1an $250,000. Thus, by defining 
relatively small gross annual receipts as 

[
less than $250,000, a significant number 
of small entities would be eligible for a 

I 
further reduction of the impact of the 
annual fees. This level would also help 
/ensure that those small businesses 
fwhich probably would be impacted the 
I most would pay the lower fee. 

I 

A similar approach has been used to 
define a relatively small governmental 
ijurisdiction. Using 1990 data from the 
,National Association of Counties, the 
I distribution below for those counties 
,located in non-Agreement States with a 
'population of less than 50,000, shows 

I 
that a population level of less than 
20,000 would ensure that at least 50 
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percent of the small counties would be 
eligible for reduced fees. This would 
also ensure that at least 50 percent of 
other governmental jurisdictions (cities, 
towns, villages, school districts, etc.] 
could also receive the benefits because 
these other jurisdictions are typically 
smaller than counties. 

Population Percent 
of total 

Lower tier 
small entity 
annual fee 

$1,200 
900 
700 
400 

Reduction 
in fee for 

gauge 
users 

(percent) 

30 
50 
60 
75 

Estimated 
Estimated FY 1992 
FY 1992 annual 

small entity fees paid 
subsidy by small 

(dollars in entities 
millions) (dollars in 

millions) 

$5.0 $4.5 
5.3 4.2 
5.5 4.0 
6.0 3.5 

Less than 5,000 ............................................. . 10 Each of the alternative lower tier 
5,000-9,999 ................................................... .. 
10,000-14,999 ............................................... .. 
15,000-19,999 ............................................... .. 

18 annual fees reduces the annual fee for 
16 qualifying nuclear gauge licensees. 
14 However, the Commission is 

20,000-24,999 ............................................... .. 
25,000-50,000 ............................................... .. 3

; establishing an annual fee of $400 per 
licensed category for the lower tier 
small entities because this amount 
should ensure that the lower tier small The NRC must also determine the 

amount of the annual fee that should be 
.assessed to lower tier small entities 
(less than $250,000 in gross annual 
receipts for small businesses and small 
non-profit organizations, or less than 
,20,000 population for small 
governmental jurisdictions]. The RFA 
·and its implementing guidance do not 
provide specific guidelines on the 
:amount or percent of gross receipts that 
should be charged to a small entity. In 
determining the amount of the annual 
fee for lower tier small entities, the 
Commission believes that the reduced 
fee should retain a balance between the 
objectives of the FRA and OBRA. This 
balance can be measured by (1) the 
;amount of costs attributable to small 
,entities that is transferred to larger 
entities (the small entity subsidy]; (2) 
the total annual fee small entities pay, 
relative to this subsidy; and (3) how 
much the annual fee is for a lower tier 
:Small entity. Nuclear gauge users are 
!used to measure the reduction in fees 
;because they represent about 40 percent 
jof the material licensees and most likely 
,would include a larger percentage of 
:lower tier small entities than other 
classes of materials licensees. 

. Before presenting alternative fees, the 
;NRC notes that the number of licensees 
:filing small entity certifications for the 
'FY 1991 annual fees is lower than 
originally estimated. The NRC estimated 

:3,000 certifications in the current rule, 
:which would have resulted in an 
estimated cost of about $5 million in the 
small entity subsidy. On the basis of the 
response to the FY 1991 billings, the 
NRC's estimate now is that there are 

; about 2,000 small entities. 

, The data below shows four different 
alternative lower tier small entity fees, 
their impact on the licensees, and their 

i impact on the balance between OBRA 
land RFA. 

entities receive a reduction (75% for 
small gauge users) substantial enough to 
mitigate any severe impact. The amount 
of the small entity subsidy resulting 
from this fee would be equivalent to the 
amount estimated in the July 10, 1991, 
final rule, increased by 20 percent to 
account for the FY 1992 budget increase 
and the reduced number of material 
licensees resulting from license 
terminations after the FY 1991 rule 
became effective. Although the other 
reduced fees would result in lower 
subsidies, the Commission believes that 
the amount of the associated annual 
fees, when added to the license and 
inspection fees, would still be 
considerable for small businesses and 
organizations with gross receipts that 
are less than $250,000 or for 
governmental entities in jurisdictions 
with a population of less than 20,000. 

V. Summary 

Comments received on the proposed 
rule dated April 12, 1991, and 
implementation of the final rule on July 
10, 1991, provide evidence that the 
annual fee would significantly impact a 
substantial number of small entities. A 
maximum annual fee for small entities 
strikes a balance between the 
requirement to collect 100 percent of the 
NRC budget and the requirements to 
consider means of reducing the impact 
of the proposed fee on small entities. On 
the basis of its regulatory flexibility 
analysis, the NRC concludes that a 
maximum annual fee of $1,800 per 
licensed category for small entities and 
a maximum lower tier small entity 
annual fee of $400 per licensed category 
for small businesses and non-profit 

· organizations with gross annual receipts 
of less than $250,000, and small 
governmental entities with a population 

· of less than 20,000, will reduce the 
impact on small entities. At the same 
time, these reduced annual fees are 
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consistent with the objectives of OBRA-
90. Thus, the revised fees for small 
entities maintain a balance between the 
objectives of OBRA-90 and the RFA. 

TABLE 1.-1991 AVERAGE TOTAL SMALL 

ENTITY FEES PER YEAR 

License fee category 

Special nuclear material 
(SNM): 
1 C. Industrial Gauges ...... .. 
10. All other SNM ............ .. 

Source material: 
28. Shielding ................... : .. . 
2C. Other Source Materi-

als .................................... . 
Byproduct material: 

3A. Manufacturing-
broad .............................. .. 

38. Manufacturing-other . 
3C. Radiopharmaceuti-

cals .......... : ...................... . 
3D. Radiopharmaceuti-

cals-manufacturing ...... . 
3E. lrradiators-self-

shield ............................... . 
3F. lrradiators-<10,000 

Ci .................................... .. 
3G. lrradiators-> 10,000 

Ci .................................... .. 
3H. Exempt distribution-

Device review ................. . 
31. Exempt distribution-

No device review ........... . 
3J. Gen. license-Device 

review .............................. . 
3K. Gen. license-No 

device review ................. . 
3L. R&D-Broad ................ . 
3M. R&D-Other .............. .. 
3N. Service license ........... . 
30. Radiography ................ . 
3P. All other byproduct 

materials ........................ .. 
Waste disposal and proc­

essing: 
48. Waste receipt/pack-

aging ................................ . 
4C. Waste receipt-pre-

packaged ........................ . 
Well logging: 

5A. Well logging ................ . 
Nuclear laundry: 

6A. Nuclear laundry .......... .. 
Human use of byproduct, 

source, or SNM: 
7A. Teletherapy ................ .. 
78. Medical-broad .......... .. 
7C. Medical-other ........... . 

Civil defense: 
BA. Civil defense .............. .. 

Device, product, or sealed 
source safety evaluation: 
9A. Device/product-

Broad .............................. .. 
98. Device/product-

Other .............................. .. 
9C. Sealed sources-

Broad .............................. .. 
9D. Sealed sources-

Other .............................. .. 

Total small entity fee 1 

Max 
annual 

fee=$2K 

$1,672 
2,506 

463 

2,867 

3,560 
3,343 

3,207 

2,677 

1,699 

2,623 

3,840 

2,815 

2,682 

2,679 

2,708 
3,210 
3,050 
2,733 
4,050 

2,120 

4,680 

3,216 

3,207 

3,030 

3,788 
4,360 
3,130 

1,789 

3,200 

2,580 

1,530 

770 

Max 
annual 

fee=$1.5K 

$1,672 
2,006 

463 

2,367 

3,060 
2,843 

2,707 

2,177 

1,699 

2,123 

3,340 

2,315 

2,182 

2,179 

2,208 
2,710 
2,550 
2,233 
3,550 

2,120 

4,180 

2,716 

2,707 

2,530 

3,288 
3,860 
2,630 

1,789 

2,700 

2,080. 

1,530 

770 

1 Based on average 1 o CFR part 170 fees plus 
maximum annual fees. 
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57 FR 18388 
Published 4/30/92 
Effective 6/1 /92 

Uranium Enrichment Regulations 

See Part 40 Statements of Consideration 

57 FR 19458 
Published 5/6/92 

10 CFR Parts 170 and 171 

RIN 3150-AE13 

Umited Revision of Fee Schedutas 

Correction 

In rule document 92-89'17 beginning on 
page 13625 in the Issue of Friday, April 
17, 1992, make the following corrections: 

1. On page 13625, in the third column. 
in the third paragraph. in the third line, 
"the'" should read "The". 

2. On page 13628, in the second 
column, under III. Final Action • • •, in 
the first paragraph, in the first line. 
"addresses" was misspelled. 

3. On page 13634, in the second 
column, in the first full paragraph. in·the 
ninth line. "57%" should read "75%". 

57 FR 32691 
. Published 7 /23/92 
Effective 8/24/92 

10 CFR Parts 170 and 171 

RIN 3150-AE20 

Revision ot Fee Schedules; 100% Fee . 
Recovery, FY 1992 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission (NRC) is emending the 
licensing, inspection, and annual fees 
charged to its applicants and licensees. 
The amendments are necessary to 
implement Public Law 101-508, signed 
into law on November 5, 1990, which 
mandates that the NRC recover 
approximately 100 percent of its budget 
authority in Fiscal Year (FY) 1992 less 
amounts appropriated from the Nuclear 
Waste Fund (NWF). The amount to be 
recovered "for FY 1992 is approximately 
$492.5 million. 
EFFECTIVE DATE: August 24, 1992. 
FOR FURTHER INFORMATION CONTACT: C. 
James Holloway, Jr., Office of the 
Controiler, U.S. Nuclear Regulatory 
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Commission, Washington, DC 20555, 
Telephone 301-492-4301. 
SUPPLEMENTARY INFORMATION: 
I. Background. 
II. Responses to Comments. 
m. Final Action-Changes Included In Final 

Rule. 
JV. Section-by-Section Analysis. 
V. Environmental Impact: Ca.tegorical 

Exclusion. 
VI. Paperwork Rl!duction Act Statement. 
VU. Regulatory Analysis. 
VIII. Regulatory Flexibility Analysis. 
IX. Backfil Analysis. 

I. Background 

Public' Law 101-508, the Omnibus 
Budget Reco:nciliation· Ai?t of 1990 · 
roBRA-90), signed lrito law on 
November 5, 1990, requires that the NRC 
recover approximately 100 percent of its 
budget authority less the amount 
appropriated from the Department of 
Energy (DOE) administered Nuclear 
Waste Fund (NWF) for FYs 1991 through 
1995 by assessing license, inspection, 
and annual fees. 

On July 10, 1991 (56 FR 31472), the 
NRC published-a final rule in the 
Federal Register which eil\ablished the 
part 170 professional hourly rate-and the 
materials licensing ·and inspection fees . 
as well as the. part 171 annual fees to be 
assessed to recover approximately 100 · 
percent of the FY 1991 budget. The July 
10, 1991, final rule became effective 
August 9, 1991: In addition to 
establishing the FY 1991 fees, the August 
9, 1991, final rule established the 
underlying basis and method for 
determining the part 170 hourly rate end 
fees and the part 171 annual fees. 

This final rule !ncllideli the limited 
changes made t.o 1o·CFR pal'ts 170 and · 
171 which were issued as a final rule on 
April 17, 1992 [57FR 13625), with an 
effective date of May 18, 1992. The 
limited change to part 170 allows the 
NRC to bill quarterly for those license 
fees that are currently billed every six 
months. The limited change to part .171: 
adjusts the maximum annual fee 
assessed a materials licensee who 
qualifies as a small entity.under the 
NRC's size standards. The maximum 
annual fee of $1,800 per licensed 
category is continued for FY ~992. 
However, a lower tier small entity fee of 
$400 per licensed category has been 
established for small businesses and· 
non-profit organizations with gross 
receipts of less than $250,000 and small 
governmental jurisdictions with a 
population of less than 20,000. 

On April 29, 1992 (57 FR 18095);' the 
NRC published the proposed rule that· 
presented the licensing, inspection, and 
annual fees necessary for the NRC to 
recover approximately 100 percent of its 
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budget authority for FY 1992 less the 
appropriation received from the NWF. 
The basic methodology used in the 
proposed rule was unchanged from that 
used to calculate the part 170 
professional hourly rate, the specific 
materials licensing and inspection fees 
in part 170, and the part 171 annual fees 
in the final rule published July 10. 1991 
"(56 FR 31472). Because the public was 
provided an opportunity to comment on 
the ·basic approach, policies, and . 
methodology used in the July 10. 1991, 
final rule and because these comments 
were fully addressed In that final rule, 
the NRC requested public comment only 
on the isaue of whether the methodol9gy 
adopted in FY 1991 was properly 
applied to the FY 1992 budget authority. 

n. RespOD1181 to Comments 

The NRC received nineteen public 
comments by the close of the comment 
period on May .29, 1992, and an 
additional ten comments by the close of 
business on June 22, 199Z. Theile 
comments were ev.aluated in the 
development of this final rule. 

Of the twenty-nine commenll, two 
were from power reactor licenseu or 
their representatives and twenty-seven 
were from persons concerned with other 
types of licenses, including eleven 
comment letters from the uranium 
industry or their representatives. Copies 
of all comment letters received are 
available for impectlon in the NRC 
Public Document Room. 2120 L Street. 
NW. (Lower Level), Washington. DC. 
· Many of the comments were similar in 

nature. For evaluation purposes, these 
comments have been grouped, ea 
appropriate, and addressed 1n the 
context of the narrow focus of this final" 
rule. · 

A. Comments Regarding Application of 
the Methodology .. 

constructi\"e comments on, the proposed 
rule. 

Response. The NRC believes it has 
provided sufficient information 
concerning the FY 1992 budget to allow 
effective evaluation and constructive 
comment on the proposed rule. In part 
III, the Section-by-Section Analysis of 
the proposed rule published April 29, 
1992 (57 FR 18097), the NRC provided a 
detailed explanation of the FY 1992 
budgeted costs for the various classes of 
licensees being assessed fees. In 
addition, the NRC workpapers pertinent 
to the development of the fees lo be 
assessed were placed in the Public 
Document Room (PDR) on April 29, 1992, 
for public review. The workpapers 
provide additional information 
concerning the development of the fees, 
including the FY 1992 budgeted 
resources at the subactivity level for the 
major programs. The resourcea shown in 
the workpapers are the same as those 
identified in the Five Year Plan for FY 
1992 and are displayed at the lowest 
level, the subactivity level, as in the Five 
Year Plan. 

2. Comment. A few commentera 
indicated that the hourly rate of $123 for 
FY 1992 (a seven percent increase over 
FY 1991) Is not justified, and that the 
NRC had not indicated that it is 
incurring an .increase in the area of 
salaries, benefits, and overhead but 
rather an increase in total NRC 
spending. The commenters pointed out 
that the NRC professional rate ha, 
increased by approximately 115 percent 
over a seven year period while the 
Consumer Price Index (CPI) has shown 
an inflation rate of about 22 percent for 
the same period. The commenters 
recommended that the NRC bring its FY 
1992 hourly rate back in line with the 
increase in the CPI and the average 
wage increases in the industry it 
regulates. This would be three to four 

1. Comment. ·A few commenters percent a year or an hourly rate of $U9 
indicated that the NRC hes not provided for FY 1992. These commenter& 
sufficient Information on which to suggested that it is inappropriaie to 
evaluate the fees to be assessed for FY, raise the professional rate and 
1992. These commenters stated that the inspection fees by 7 percenL The 
NRC violated the Administrative commenters recommended that the NRC 
Procedure Act {APA} by felting to use the CPI or other indices for 
provide an explanaUon of how It arrived determining future adjustments to its 
at its final determination of the annual hourly rates. 
fees,: particularly as they apply to fuel Response. The NRC professional 
cycle facilities. 111ey also stated that the hourly rate is established to re.cover 
NRC did not provide sufficient detail approximately 100 percent of the 
concerning the NRC bu(Jset to verify the . Congressionally approved budget. less 
significant changes in the proposed rule. the appropriation from the NWF, as 
Commenters.reco:mmended that the required by OBRA-90 .. Both the method 
NRC make publicly available its Five and budgeted costs used by the NRC in 
Year Plan or other documents with an the development of the hourly rate of 
.equivalent level of detail to provide the $123 for FY 199i are discussed in detail 
informatlon.necenary to allow an in the part Ill. Section-by-Section . 
effective evaluation of, and pennlt Analysis, for § 170.20 of the proposed 
1tffected licensees lo provide rule (57 FR 18097). For example, Table 11 
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shows the direct Fl'Es (full time 
equivalents) by major program for FY 
1992 and Table 1ll shows the budgeted 
costs (salaries and benefits, 
administrative support, travel and other 
G&A contractual support) which must · 
be recovered through fees assessed for 

. the hours expended by the direct FTEs. 
The budgeted costs have increased $38.6 
million as compared to FY 1991 levels. 
This increase reflects the amount 
required by the NRC to effectively 
accomplish the mission of the agency. 
The specific details regarding the budget 
for FY 1992 are documented in the 
NRC's publication "Budget Estimates, 
Fiscal Yea.rs 1992-1993" (NUREG-1100, 
Volume 7), which is available to the 
public. Given the increase in the budget 
it is necessary to increase the 1992 
hourly rate to recover 100 percent of the 
budget as required by OBRA-00: The 
NRC is unable to use the CPI or other 
indices in the development of the NRC 
hourly rate or the fees to be assessed 
under 10 CFR parts 170 and 171 because 
if the hourly rate were Increased by only 
three to four peroent over the FY 1991 
levels. the NRC could not meet the 
statutory mandate requirement of 
OBRA-90 to recov« approximately 100 
percent of the NRC budget authority 
through fees. 

3. Comment. Several commenters 
indicated that the imposition of the 
annual fees in certain instances bears 
no "reasonable relationship to the cost. 
of providing regulatory.services" .and 
therefore the fees violate OBRA..QO in 
that they have not been "fairly and 
equitably'' allocated among licensees. 
Commenter, argued. for example, that 
the NRC should not charge two fees for 
one process covered by two licenses or 
that a higher amount of generic safety . 
costs should not have.been allocated to 
high enriched uraniwn facilities es 
compared lo low enriched uranium 
facilities. Another commenter stated 
that it is not fair a.rid equitable to assess 
a higher fee for a UF, converter than for 
a mill license. One commenter suggested 
that it is not considered "practicable" to 
assess all licensee, of a cla91 to 
compensate for revenue lost from other 
classes of licensees because of license 
terminationi and that be should be 
provided an ·accounting of the 
component costs fqr NRC generic 
.activities, e.g.. rulemakmg. upgrading 
sllfeguards requirementa, ~odifying 
standard review plans, overseeing 
regional programs a.nd developing 
inspection programs. · . 

· Response. In the final rule published 
July 10, 1991 {58 FR 31480), the NRC 
indicated that It ls not practical to 
allocate costs on the basis of such 



PART 170 • STATEMENTS OF CONSIDERATION 

factors es difference-in·processes and 
whether or not the fapility has more 
safety problems than another facility at 
a specific point in .time. It must be 
recognized that NRC generic safety and 
safeguards costs included in the annual 
fee are not related to a specific 
individual licensee. Costs related to a 
specific application, license or approval 
that provide an identifiable service are 
recovered under the fee regulations of 10 
CFR part 170. For the generic and other 
regulatory costs not recovered under 10 
CFR part 170, the NRC. in compliance 
with the requirements of OBRA-90, has 
allocated these costs to major classes of 
licensees. The law pennits, and the NRC 
has established, a schedule of annual 
charges that assesses different annual 
charges for different licensees or classes 
of licensees. To the extent.practicable 
and where necessary for a more fair and 
equitable allocation of costs, a major . 
class of licensees was divided into 
subclasses. Within a class or subclass of 
licensees, the costs were unifonnly 
allocated to each licensee in the class or 
subclass based on the premise that there 
is no significant difference in the generic 
and other regulatory services provided 
to each licensee within a class or 
subclass. This approach and principle 
were used for all classes of licensees. 
Therefore, the NRC cannot provide each· 
licensee an accounting of the c.omponent 
costs for NRC generic and other · 
regulatory activities. However, the 
activities associated with a specific 
class of licensees are summarized in this 
rule and detailed in.publicly available 
fee ~orkpapers. With respect to Jicense 
tenninations that occurred duririg FY 
1991, it must be recognized that for FY 
1992 the base or total number of 
licensees has decreased for some 
classes of licensees, and therefore the 
fees must be increased in FY 1992 in 
order for the NRC to recover · 
approximately 100 percent of its budget. 
Because the costs are allocated to a 
class of licensees, any tenninations that 
occur within the class will raise the fees 
for the remainder of the licensees within 
that class .. 

4. Comment. A few commenters 
indicated that the NRC may have 
inappropriately included certain 
budgeted costs in the fee base. One 
commenter indicated that the proposed 
rule did not show any offsets to FY 1992 
salaries and expenses from revenues 
received from cooperative nuclear 
safety research programs, services 
rendered to foreign governments and 
international organizations, and the 
material and infonnation access 
authorization program. This commenter 
noted that the FY 1992 authorization 

language indicates that money from 
these programs may be retained and 
used for salaries and expenses 
associated with those activities. One 
commenter recommended that NRC 
review its FY 1992 allocation of funds 

the full cost ofreguietory services 
-associated with the reclamation process. 

and confinn that the Nuclear Waste 
Fund (NWF) appropriation of about $20 
million includes $1.7 million in 
administrative costs for high level waste 
activities in order to avoid double 
payment by utilities, once through their 
mill/kwhr payment to the NWF and 
aga_in through the annual charge that 
recoups total NRC administrative costs. 

Response. The NRC provides some 
technical assistance to foreign 
governments and international 
organizations on a reimbursable basis 
and participates in cooperative research 
programs. For example, the Omnibus 
Budget Reconciliation Act, FY 1987, 
requires that the NRC certify containers 
that will be used to transport plutonium 
through United States air space and that 
all costs incurred for this certification be 
reimbursed by the foreign country 
involved. Examples of international 
cooperative research include the 
participation of Finland and Spain in 
severe accident research. Austria on 
source tenn research, and Korea on 
piping integrity research. These costs 
are not Included in NRC's budget 
request but are paid for by the foreign 
government or international 
organization for which the work is being 
perfonned. These activities are therefore 
notincluded In the computation of 100 
percent fee recovery for the funds 
appropriated to the NRC and are 
therefore not charged to licensees . 
through the assessment of user fees. 
These monies are separately identified 
in the agency's financial systems, and 
are deposited and disbursed for the 
perfonnance of the functions for which 
they are collected. 

With respect to the NWF 
appropriation for the FY 1992 budget, 
$1.7 million of the NRC's total 
administrative support funds was 
allocated to the High-Level Waste 

. Regulation program based upon the full­
time equivalent staffing budgeted for 
that program. Funds for the NRC High­
Level Nuclear Waste Regulation 
program are appropriated from the 
Nuclear Waste Fund. Licensees are not 
charged fees for the administrative 
support costs which are allocated to the 
Nuclear Waste Fund. 

5. Comment. One commenter 
indicated that to assess fee Category 

. 2.A.(2), Class I. fees for sites undergoing 
reclamation amounts to double charging . 
·because these types of facilities are 
already charged fees under part 170 for . 
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Response: To recover 100 percent of 
the budget, the NRC assesses two types 
of fees. First. license and inspection fees 
are assessed under 10 CFR part 170 lo 
recover the costs to the NRC of 
providing individual services to specific 
applicants for, and holders of, NRC 
lictinses and approvals. The part 170 
fees ere billed for specific services 
rendered in response to an application 
filed with the NRC for review or an 
inspection ~oriducted by the NRC. . 
Second, annual fees are assessed ·under 
10 CFR part 171 to recover NRC generic 
and other regulatory cost11 not recovered 
under 10 CFR part 170. This is the 
process used to charge uranium 
recovery licensees. Thus. there is no 
double charging of fees to uranium 
recovery licensees because the annual 
fee redovers only those costs not 
recovered under 10 CFR part 170. 

6. Comment. A few commenters 
s·ubmitted comments on the 
methodology used by the NRC to 
develop the lower tier smell entity fee of 
$400 established by the NRC effective 
May 18; 1992: While applauding the NRC 
for developing a lower tier small entity 
fee, commenters recommended that the· 
NRC-

(1) Expand the criteria as lo what 
constitutes a "small entity" and that a 
sliding scale fee should be considered 
based on ability to pay: 

(2) Reexamine the method of 
allocation of costs, particularly the 
lower tier small entity fee of $400 
because these commenters believe that 
it is inherently unfair to enable "mom 
and.pop" operations to remain in 
business yet force inodest companies, 
with comparably small radiographic 
testing departments, to subsidize them; 

(3) Clarify whether the gross annual 
receipts are considered income 
generated only from the activities 
pertaining to the license. or income 
generated from the entire entity 
composed of various departments; and 

(4) AOow small county governmental 
jurisdictions to deduct- the population of 
incorporated cities and villages not 
within the jurisdictional powers of the 
county. 

Response. These types of comments 
were addressed by the NRC in section 
11, Responses to comments, item B., of 
the final limited rule published by the 
NRC on April 17, 1992 (56 FR 13626--
13627). Briefly, the NRC indicated that 
any reduction in fees for small entities 
must be paid by other NRC licensees 
and that while the lower tier small 
entity fee of $400 does riot eliminate the 
impact of the fees on small entities, it 
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substantially reduces the impact for · would result in the NRC not meeting the 
those licensees with relatively low gross statutory requirements of OBRA-90 that 
annual receipts of less than $250,000 and NRC recover approximately 100 percent 
for small governmental jurisdictions of its budget authority for FY 1992. 
with a relatively1ow population of less 8. Commenl One commenter 
than 20.000 •. With respect to the question indicated that the NRC did not properly 
of what constitutes gross annual apply the methodology in FY 1991 to one 
receipts, the NRC stated clearly in of its licensees who conducts multiple 
establishing the size 1tandards and in activities under a single license. The 
the promulgation of the final rule commenter noted that one UFs converter 
establishing the lower tier small entity operates multiple activities under a 
fee lJ)at the term "aMual receipts" is single license and therefore a 
used in the same manner as used by the substantially larger share of NRC 
Small Business Administration (SBA). In budgeted costs allocated to UF, 
13 CFR 1,Z1.402(b)(2), annual receipts are converters should be assessed to the 
defined"* • • to include all revenue in one licensee that is conducting multiple 
whatever form received or assessed activities. For the same reason. the 
from whatever sources • • *" (54 FR commenter indicated that this licensee 
52647; December 21, 1989) (57 FR 13625; should be assessed a substantially 
April 17, 1992). Therefore, the term larger portion of the low level waste 
"annual gross receiptl" r!)fers to the [IJ.W) surcharge. 
licensee's entire business, not solely Response. The NRC has reexamined 
receipts from licemed activities: For the allocation of costs to the UF, 
purposeti of qualifying as a small conversion licenses. This reexamination 
governmental juru,diction under the has been accomplished within the 
NRC fee regulations, the population oh framework of the OBRA-90, 
county includes the population of all accompanying Conference Report. an~ · 
cities, towns, and villages within the the fundamental principles used by· the 
county. The NRC rmds no basis to. Commission in establishing annual fees 
modify our approach in this area. for all classes of licensees. 

7. Comment One commenter OBRA-90 and the accompanying 
indicated that he had submitted a Conference Report provide that to the 
petition for.rulemaking to the NRC to maximum extent practicable, the annual 
r.eview the FY 1991 methodology so that fee shall have a reasonable relationship 
medical licensees could be treated like to the cost of providing regulatory 
similar licensees. The commenter services to the licensees. Consistent 
believes the NRC iJI obligated to address with the law and the guidance in the 
the concerns raised in the petition in Conference Report, the NRC allocated 
terms of whether the proposed fee its budgeted generic and other 
schedule for FY 1992 ia consistent with regulatory costs not recovered from 10 
the methodology adopted in FY 1991, CFR part 170 license fees to the major 
The commenter·suggests that the NRC classes of licensees. To·the extent 
institute an immediate·moratorium practicable and where necessary for a · 
freezing fees at FY 1991 levels until the more fair and equitable allocation of 
petition is oonsidered in its entirety. costs, a major dass of licensees was 

Re1ponse. The NRC is not obligated to further subdivided into subclasses. For 
addresa the concerns raised in the example, NRC costs for the fuel facilities 
petition of rulemaking filed with the class of licensees were allocated further 
NRG befo~ adopting the final rule to UFs conversion, HEU fuel fabrication, 
establishing fees for FY 1992, The NRC LEU fuel fabrication and other licensee. 
clearly stated when i~ pyblished receipt Within a subclass, .the cost was 
of the ~tltion for rulemaking in the uniformly allocated to each license in 
Federal Register thal "NRC intends to the subclass based on the premise that 
·Consider the issues raised by the there is no significant difference in the 
petitioners after the rulemakilig action generic and other regulatory servicea · . 
necessary to establish the lic;.ense and tirovided to each license within a · 
annual fees for FY 1992 is subclass. This approach and principle 
completed " ·• •. The petitioners' were used for all classes of licensees. 
concerns will be considei::ed within the The costs allocated to the licenses 
context of the review'and evaluation of within the UF, subclass are for the 
the fe~ program for FY 1993 which will safety generic and other regulatory 
be conducted u part of the NRC's activities that are attributable to this 
continued implementation of Public Law subclass of licensees and that are not 
101-508" (57 FRZ0213; May 12, 1992). recovered by 10 CFR part 170 liceJl!le 
The NRC has not yet completed that · and inspection fees. These costs were · 
evaluation. To adopt an immediate allocated uniformly to each of the two 
moratorium.freeziug feet .at the FY 1991 licenses within the UF, subclass, based 
level until the petition la considered on the premise that there is not a 
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significant difference in the generic and 
other regulatory services provided to 
each of the licensee. 

The same NRC regulations [e.g., 10 
CFR part 40), guidance [e.g., Regulatory 
Guides) and policies are applicable to 
both the license which authorizes 
deconversion activities (UF6 to UF4) and 
UF 6 conversion and the license that 
only authorizes UF, conversion. The 10 
CFR part 40 generic safety regulations 
are applied in the same manner to each 
of the two licenses in the subclass 
independent of the source material 
activities authorized by the two licenses. 

The NRC costs attributable to the UF6 
subclass are more related to the fact 
that a license exists, not to the UF, 
manufacturing proce11. Thus a uniform 
allocation of costs to each license 
results in an annual fee that has a 
reasonable relationship to the generic 
and other regulatory services provided. 

The surcharge portion of the annual 
fee includes NRC budgeted costs that 
are not attributable to the UFe subclass. 
However, it is assessed to the licensees 
in the subclass for policy reasons. For 
the UF, subclass of licensees, the 
surcharge includes a portion of low-level 
waste costs and costs n11t recovered 
from small entities. In the Conference 
Report. CongreBB indicated that these 
types of costs "may be recovered from 
such licensees as the Commission, in its 
discretion, determines can fairly. 
equitably. and practicably contribute to 
their payment." Following this guidance, 
the NRC decided to uniformly allocate 
these costs to each fuel facility resulting 
in the same surcharge for each license. 

9. Comment. Several commenter& 
indicated that it appeared es if uranium 
licensees are being billed for agency 
overhead that ls not attributable to the 
regulation of the uranium mining 
indllBtry, These commenters noted that a 
considerable amount of the agency 
resources are likely dedicated to 
interagency work for the Department of 
Energy (DOE), such as NRC review of 
DOE's reclamation plans for title 5 
uranium mill tailings sites, and · 
interaction with the Environmental 
Protection Agency (EPA) on the 
promulgation of regulations. The 

. commenter& noted that these agencies 
are not billed for these NRC activities 
which are associated with uranium 
recovery. The commenter, disagreed. 
with the NRC's position that all 
substantive review at DOE sites is 
essentially completed prior lo the 
application for a general license for that 
site. The commenters also disagreed 
with NRC's ·interpretation of OBRA-90 . 
that in order to be billed for annual fees 
one must be a licemee of the NRC. The 
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commenter& arg11ed that the test is 
whether "any person" receives a service 
or thing of value from the Commission 
because OBRA-90 allows the "collection 
of fees from any person" and "all 
licensees". That person. whether a 
licensee or not, commenters argued, is 
required to pay fee1 to cover the NRC's 
cost of providing the services or thing of 
value. 

Response. With respect to the 10 CFR 
part 170 fees assessed pursuant to the 
Independent Offices Appropriation Act 
(IOAA) of 1952; the NRC is p·recluded. 
under the IOAA. from assessing fees to 
Federal agencies for specific services 
rendered. The OBRA-90 limits annual 
fee assessments to licensees of the NRC. 
Thus, the NRC does assess annual fees 
under 10 CFR part 171 to Federal 
agencies to the extent that those Federal 
agencies have a license or approval/ 
certificate from the NRC. As indicated in 
the Conference Report accompanying 
OBRA-90, the Commission must collect 
approximately 100 percent of its budget 
through fees, even though in some 
instances certain a.ctivities are not 
attributable to an existing NRC licensee 
or class of licensees. With regard to 
NRC activities for DOE under the 
Uranium Mill Tailings Radiation Control 
Act (UMTRCA), the NRC is prohibited 
under the IOAA from assessing such 
part 170 fees to Federal agencies. The 
fees cannot be assessed to DOE under 
OBRA-90 and 10 CFR part 171 because 
DOE does not possess a license or 
approval. Thus, the NRC has assessed 
the costs for review of DOE's UMI'RCA 
actions.based on the.Conference Report 
guidance that the costs be "recovered 
from such licensees as the Commlssion 
in its discretion determines can fairly, 
equitably and practicably contribute to 
their.payment." These costs are being 
recovered·from power reactor licensees, 
not from uranium recovery licensees as 
implied by the commenters. This was 
noted in the discussion in the final rule 
of the 1111rcharge for power reactors (56 
FR 31486; July 10, 1991). The interaction 
that NRC has with EPA is necessary for 
NRC to develop and execute NRC'11 
generic safety regulatory programs, 
primarily as a result of the Clean Air 
Acl Thus. some of these cost11 are for 
NRC generic regulatory activities for 
uranium recovery facilities and have 
been appropriately included in the 
annual Iee. 

B. Other Comments 
1. Comment. A few commenters stated 

that the short time frame (30 days) 
allowed by the NRC for comment on the 
proposed rule did not provide an 
adequate opportunity to comment on the 
proposed rule. 

Response. The NRC indicated In 
section I, Background, of the proposed 
rule published April 29, 199Z. that a 30 
day public comment period was being . 
provided because OBRA-90 requires 
that NRC collect the revised FY 1992 
fees by September 30, 1992, and that in 
Qrder to comply with the public law, 
fees would have to be assessed on an 
expedited basis to ensure collection of 
the required fees by the end of the fiscal 
year (57 FR 18095). Thirty days 
represents a sufficient time to provide 
comments particularly because the NRC 
is not changing the approach or 
methodology for assessing fees thai it 
adopted in FY 1991. 

2. Comment. One commenter 
indicated.that sections of the proposed 
regulation should be included within 
President Bush's moratorium of new 
regulatiom. This commenter argued that 
the fees for source material licenses, 
especuµly fee Category 2.A.(2), Class I, 
do not meet key aspects of President 
Bush's regulatory initiative because they 
are burdensome, impede economic 
growth, do not incorporate market 
mechanisms and do not provide a 
strong, systematic cost benefit 
realization. 

Response. OBRA-90 requires the NRC 
to promulgate each year a user fee 
schedule that will result in the collection 
by the end of the fiscal year of a sum 
approximating 100 percent of its budget, 
minus the appropriation received from 
the Nuclear Waste Fund. Any delay in 
the publication of this rule would result 
in the NRC's inability to meet its 
statutorily imposed deadline for 
collecting FY 1992 user fees. Therefore, 
the NRC must publish this rule at this 
time. 

3. CommenL Several commenlers 
addressed the proposed change to the 
§ 171.16, Category 2.A.(2] for uranium 
recovery licensees. The commenters 
indicated that dividing the current Class 
I facilities into two classes, which has 
the effect of increasing the annual fee 
for- a mill by 138 percent over the FY 
1991 levels. does not seem justified or 
reasonable and that the proposed rule 
does not distinguish between active and 
inactive facilities. The cummenters 
stated that because inactive mill sites 
undergoing reclamation do not generate 
uranium mill tailings but are included in 
fee Category 2.A.(2] Class I, the NRC 
has overstated the costs for the entire 
category and appropriate adjustments 
must be made. Commenter& believe that 
any licensed facility that is serving 
solely as a cost center and not 
generating revenues should be exempt 
from.fees. A few commenters indicated 
that the assessment of annual fees for 
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part 71 Quality Assurance (QA) Plana 
that have Increased 200 percent OYer 
1991 levels have no reasonable 
relationship to the cost of providing · 
regulatory services, particularly when 
the licensee pays separately on an 
hourly basis for all other services 
received from the NRC. Commenters 
pointed out that no other licensees or 
class of licensees is subject to the same 
exorbitant level of increase es fee 
Category 10.B, QA Program Approval 
Holders. 

Response. OBRA-00 and the 
accompanying Conference Report 
provide that to the maximum extent 
practicable, the annual fee shall have a 
reasonable relationship to the. cost of 
providing regulatory services to the 
licensees. Consistent with the law and · 
the guidance in the Conference Report, 
the NRC allocated its budgeted generic 
and other regulatory costs not recovered 

. from 10 CFR part 170 lic~se fees to the 
major classes of Ucenseea. To the extent 
praclli:able and where necessary for a · 
more fair and equitable allocation of · 
costs, a meijordass of licensees was 
further subdivided into subclaSBe& For 
example, NRC COM& for the ttranium 
recovery clus of licensees were 
allocated further to "Cla1111 L" "Class IL" 
and "Other" facilities. Within a 
subclass, the cost w.aa uniformly 
allocated to each license in the subclass 
based on the premise that there ia no 
significant difference in the seneric and 
other regulatory services provided to 
each license within a subclass. Thia 
approach and principle were used fol' all 
claDSes af licensees. 

The costa allocated to the licenses 
within the Cl81IS I subclass are for the 
safety pnerlc and other regulatory 
activities that are attributable to this 
subclass.of licensees and that are not 
recovered by 10 CFR part 170 license 
and inspection fees. These costs :were 
allocated uniformly to each of the eight 
licenses within the Claes I-subclass. 
Uniform allocatioo is based on tbe 
premise that there is no 1ignificant 
difference in the seneric ·and other 
regulatory services provided to eaclt of 
the eight lioense1. The NRC has 
reexami~ the allocation of costs to the 
ClaH I uranium recOYery facilities. This 
reexamination ha• been accomplished 
within the framework of the OBRA-90, 
. the accompanying Conterence Repert, 
and the fundamental principles used by 
the .NRC in eatablishlng annual tee, for 
all classes of licensees. The NRC generic 
and other regulatory eo1ts attributable 
to the Class I facilities subclass are 
related to the fact that a license 
authorizing operation exists, DOt to 
whether the mill is actne or inactive. 
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Thus, a uniform allocation of costs to 
each license results in an annual fee that 
.has a reasonable relationship to the 
.generic.and other regulatory services 
provided. 

With respect to QA plan approvals, 
the NRC experienced a significant 
number of requests from QA approval 
holders to change their plans during the 
past year. Many QA approval holders 
amended their plans, within the window 
Qf opportunity provided by the NRC. 
These QA approval holders downgraded 
the authorized use of. the plan from. 
"fabric!ltion and use" to. "use" only .. 
These changes· have resulted in. a 
significant decrease in the number of 
plans authorizing i•fabrjcation ·and use" 
an~ an increase in the number of plans 
authorizing ,"us.e only". Therefore, In .. · 
order to recover. the costs for plans. . 

· a~thotjzing 0fa_brication and.use" from 
.fewer. apprQv!ll holders, ,it is :necessary 
to 8!18888' 8 much higher ~nn~al fee than 
·Was as11essed in FY 1991,. Similarly, to 
.recover the costs for.plane authorizing 
·"use only"·from an·increased number of 
plan holders has resulted in.a lower 
annual.fee for these apprcival holders. 

4. Comment. One.commenter.objected 
to the ~C proposaHo exempt from ·the 
·FY 1992 annual fee those licensees who· 
:flied for termination or poBSeBSion only 
during the period October- 1, 1993., · 
through Dece.mber .31; 1991~,This . 
commenter indicated that it appeared 
arbitrary to establish.such a deadline 
when: changes :to a· license occut 
thr.oughout the year and that licensees . 
should be .permitted to file exemption 
.requests related to the FY.1Q92fees after 
December 31, 1991. Another commenter 
indicated that in ·cases where the fees 
have substantially increased, licensees 
should now be given the option of 
canceling the license or approval and. 
thus avoid the annual fee for FY 1992. 
· . Response. In the propo11ed rule, the 
Commission indicated.that during the 
one month period from the publication 

• of the FY .1991 final l'llle on July 10, 1991, 
to August 9, 1991, the effective. date of 

: th!! rule.many licensees filed requests 
for termination· with the NRC and were 
not subject t'1 the FY. 1991 annual fees.· 
Many other licensees have either called 
orwritten to the NRC·since the final rule 
. became effective requesting further 
clarification and information concerning 
. the annual fees assessed. The NRC is 
respondil)S to these requ~sts.as quickly 
as possible but it w.as unable to reapond 
and take appropriate ~ction on al, of the 
,:-equeats before the end of the fiscal year 
on.·September 30., 1991. Therefore;-based, 
on. the number of·_reqilests filed, the 
Commisf!ion will exempt from the FY 
1992' annualfees those:licensees, and 

holders of certificates, registrations, and 
approvals who either filed for 
termination of their licensee or 
approvals or filed for possession only/ 
storage only licenses prior to January 1, 
199Z. All other licensees and approval 
holders who held a license or approval 
on October 1, 1991, will be subject to the 
FY 199Z annual.foes. This would not, 
however, preclude a licensee from filing 
a specific exemption request with 
respect to the FY 199Z fees after 
December 31, 1991 and within ninety 
days of the effective date of this rule as 

. specified in 10 CFR 171.11. An 
e;,cemption request would be handled on 
a case-by0 case basis. As in FY 1991, the 
NRC plans to continue a very high 
threshold of eligibility for exemption 
requests and reemphasizes· its intent to 
grant exemptions sparingly. With 
respect to the comment that licensees 
now be·given the option of canceling the 
license or approval and avoid the FY 
199Z fee, the NRC notes that licensees 
were put on notice in the proposed rule 
published April 12. 1991, and again in 
the final rule published July 10, 1991, 
that the NRC would assess,annual fees 
that would significantly impact a 
substantial number of its licensees in 
order to recover 100 percent of its 
budget authority for FY 1991 through FY 
1995. The NRC mailed copies of both the 

· . proposed and final notices to each 
licensee. 

5. Comment. A few commenters 
claimed that NRC intends to make the 
fmalrule establishing the FY 1992. 
license and annual fees effective upon 
publication in violation of section 553(b) 
of the Administrative Procedure Act. 

Response. The NRC clearly stated in 
Section I, Background, of the proposed 
rule that, as in FY 1991, the final rule 
would become effective 30 days after 
publication in the Federal Register. The 
NRC will send a bill for the amount of 
the annual fee to the licensee or 
certificate, registration or approval 

. holder upon publication of the final rule. 
Payment is due on the effective date of 
the rule (57 FR 18095; April 29, 199Z}. 
Thia fully aatisfies all legal 
requirement&. 

C. Comments Beyond the Scope 
There were four groups of comments 

that were not within the scope of the 
proposed rule, and therefore were not 
evaluated for ·the purposes of issuing 
thia final rule. Briefly, they are--

The legality of the fees to be assessed 
bytheNRC; . 

The appropriateness of the NRC 
budget and regulatory program;. 

The impact of the fees on licenseea; 
and 
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The annual fee should be based on the 
amount of material, or the size of the 
licensee's operation. 

1. Legality of Fees 

Comment. Commenter& indicated that 
OBRA-90 fails to set forth adequate 
standards to guide NRC's discretion in 
setting annual charges under part 171. 
Therefore, the fees amount to a "tax" 
rather than a "fee" and NRC lacks legal 
authority to promulgate and assess the 
charges. 

Response. The legal issues, including 
the issue of "tax" vs. "fee", Involved in 
the assessment of annuaHees were fully 
addressed in the final rule published'on 
July 10, 1991 (Section III, Responses to 
Comments, item A., l,egal issues (56 FR 
3147S:.-S1475). The NRC's approach 
satisfies all legal requirements. 

2. Appropriateness of NRC Budget and 
Regulatory Program 

Comment. There were several 
commenters who questioned the size of 

. the NRC budget and regulatory program. 
Some commenters Indicated that they 
would expect a decrease in the NRC 
budget because ofthe significant 
reduction in the number of licensees 
within the past year and the fact that. 
Maine became an Agreement State 
during FY 199Z. Other commenters do 
not believe the 42 percent increase in 
the budget for uranium recovery 
activities over the previous year ia 
justified given the current size of the 
licensed uranium industry. These 
commenters noted that there are no· 
active conventional uranium mines and 
mills in the United States and only three 
commercially operating in-situ leach 
facilities. They argued that the fee of 
$238,700 appears groBBly out-of-line with 
the degree of NRC involvement for 

· uranium recovery sites. Commenters 
auggested that the NRC-

(1} Freeze fees at FY 1991 levels; 
{2} Distribute copies of the NRC 

budget to licensees for approval or 
disapproval; and 

(3) Appoint an outside reviewer to 
evaluate the scope and effectiveness of 
the NRC medical program because the 
increases are tied to unnecessary and 
overly expensive medical regulation. 

Response. OBRA-90 require& NRC to 
recover 100 percent of its budget 
authority through feea. The fees being 
asaessed for FY 1992 fulfill this 
requirement. The budget is developed by 
the NRC, submitted by· the President to 
the Congress, and approved·by.the 
Congress. The baais fol' the NRC FY · 
1992 resources are explained in the 
NRC'e Budget Estimates, Fiscal Years· 
1992-1993 (NUREG-1100; Volume 7). 
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The basis for the resources are 
thoroughly addressed by the Congress 
through hearings and written questions 
and answers. The FY 1992 NRC hearings 
are documented. for example, in the 
publication Energy and Water 
Development Appropriations for FY 
1992-Hearings Before a Subcommittee 
on Appropriations, House of 
Representatives, One Hundred Second 
Congress. First Session Part 6. The 
resources resulting from this review and 
decision process are those necessary for 
NRC to Implement its statutory 
responsibilities .. The fees must be 
consistent with thia approved budget in 
order to comply with OBRA-90. The 
agency makes an extraordinary effort to 
ensure to the maximum extent possible 
that fees are related to the cost of 
providing services to the beneficiaries of 
the NRC activity. Questions relating to 
the NRC budget approval process were 
also addressed in the final rule 
published by the Commission on July 10, 
1991, in Section III, Responses to 
Comments, item E. Other comments, (56 
FR 31482). 

3. Impact of Fees on Licensees 
Comment. Several commenters 

, expressed concern about the impact of 
: the fees. Some commenters indicated 
that an exemption should be offered to 
nonprofit medical institutions similar to 
nonprofit educational institutions and 
that the previous exemption from fees 
for State and local governments be 
reestablished. 

Response. The impact issues 
regarding the assessment of the annual 
fees were fully addressed by the 
Commission In the final rule published 
July 10, 1991 (see Section III., Response 

. to comments, item B2. Major Policy 
Issues-Consideration of nonsafety 
, impacts in assessing fees.) The NRC 
continues to believe that the previous 

· assessment of impacts and resulting 
conclusions remain appropriate. 

4. Fees Based on Material Possessed 
and Size of Operation 
. Comment. Commenters suggested that 

the NRC assess fees based on the 
amount of throughput of material, the 
size of the facility, the amount or type of 
material possessed, the sales generated 
by the licensed location, the competitive 
condition of certain markets including 
the assessment of fees lo Agreement 

· Stales and the effect of fees on domestic 
and foreign competition. Another 
commenter indicated that it is not fair 

· and equitable, and is contrary to the 
intent of Congress, to assess UF& 
convertera a fee that is larger than 
iissessed for a mill. Another commenter 
stated that the methodology the NRC 

has applied is unjustified because it 
results in increased fees of over 2,000 
percent over '1990 fee levels to some 
medical licensees while the risk to the 
patient remains the same. The 
commenter suggested that some 
consideration be given to the 
commensurate risk to the patient before 
exercising such exorbitant fees on the· 
industry which has not increased the 
risk of radiation exposure to the public 
or to its patients. 

Resp011se. The issues of basing fees 
on the amount of material possessed, 
the frequency of use of the maleriaL and 
the size of the facilities, were addressed 
by the NRC in the Regulatory Flexibility 
Analysis in appendix A to the final rule 
published July 10. 1991 (56 FR 31511-
31513). The Commission did not adopt 
that approach. and finds no basis for 
altering its approach at this time. 

III. Final Action-Changes Included in 
Final Rule 

OBRA--90 requires that the NRC 
recover approximately 100 percent of its 
FY 1992 budget authority, including the 
funding of its Office of the Inspector 
GeneraL less the appropriations . 
received from the NWF, by assessing 
license and annual fees. 

For FY 1!)92, the NRC's budget 
authority is $512.5 million, of which 
approximately $20.0 million has been 
appropriated from the NWF. Therefore, 
OBRA-90 requires that the NRC collect 

. approximately $492.5 million in FY 1992 
through part 170 licensing and 
inspection fees and part 171 annual fees. 
The NRC estimates that approximately 
$105 million will be recovered in FY 1992 
from the fees assessed under part 170. 
This estimate represents an increase of 
$15 million over that estimated in the 
proposed rule because of one additional 
quarterly billing in FY 1992. This is the 
result of the rule change effective May 
18, 1992, which permits the NRC to bill 
licensees on a quarterly rather than a 
semiannual basis (April 17, 1992; 57 FR 
13625). The remaining $387.5 million 
would be recovered through the FY 1992 
part 171 annual fees. 

The Commission has not changed the 
basic approach, policies, or methodology 
for calculating the part 170 professional 
hourly rate, the specific materials 
licensing and inspection fees in part 170, 
and the part 171 annual fees set forth in 
the final rule published July 10, 1991 (56 
FR 31472). The public was provided an 
opportunity to comment fully on the 
basic approach, policies, and 
methodology used in the July 10, 1991, 
final rule.Those comments were fully 
addressed by the Commission in its final 
rule. That rule has been challenged in 
Federal court by several parties and 
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those lawsuits are pending. Under this 
final rule, fees for most licenses will 
increase because -

(1) NRC's budget has increased. Thie 
has resulted in a corresponding increase 
in the professional hourly rate; and 

(2) Approximately 2,000 licensees 
have requested that their licenses be 
terminated or combined since the FY 
1991 final rule was adopted. This has 
resulted In fewer licensees to pay for the 
coats of regulatory activities not 
recovered ander 10 CFR part 170. 

A. Amendmenls to Part 170: Fees for 
· Facilities, Materials, Import and Export 
Licenses, and Other Regulatory 
Services 

Four amendments have been made to 
part 170. These amendments do not 
change the underlying basis for the 
regulation-that fees be usessed to 
applicants, persons, and licensees for 
specific identifiable services rendered. 
These revisions also comply with the 
guidance in the Conference Committee 
Report on OBRA-80 that fees assessed. 
under the Independent Offices 
Appropriation Act (IOAA) recover the 
full coat to the NRC of all identifiable 
regulatoey services each applicant or 
licensee receives. 

First. the agency-wide professional 
hourly rate. which i.a used to determine 
the part 170 fees. ia increased from $115 
per hour to $123 per hour ($214,509 per 
direct Fl'E). "nl8 rate is based on the FY 
1992 direct Fl'Ea and that portion of the 
FY 1992 budget that is not recovered 
through the appropriation from the 
NWF. 

Second. the current part 170 licensing 
and inspection feea in- H 170.21 and 
170.31 for all applicants and licensees 
are increased.by seven percent to reflect 
this increase iD the prof-essional hourly 
rate. 

Third, the NRC ii amending H 170.21, 
Facility Category K, and 170.31, 
Category 15, lo make further refinements 
to the existing fee categories for Import 
and export license applications and 
amendments. 

Fourth, the NRC hi amending § 170.3 
to add a definition for nonprofit 
educational institutions. 

B. Amendments to Part 171: Annual Fees 
for Reactor Operating Licenses, and 
Fuel Cycle Licenses and Materials 
Licenses, Including Holders of 
Certificates of Compliance, 
Registrations, and Quality Assurance 
Program Approvals and Government 
Agencies. Licensed by NRC 

Five amendments have been made to 
part 171. Firat, H 171.lS. and 171.16 are 
amended to increase the ennual fees for 
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FY 1992 to recover approximately 100 
percent of the FY 1992 budget less fees 
collected under part 170 and funds 
appropriated from the NWF. It should be 
noted that the amount of the annual fees 
for several classes of licensees has 
decreased from the amount shown in the 
proposed rule. The reason for the 
decrease in annual fees is that an 
additional $15 million is estimated to be 
collected from part 170 fees in FY 1992 
because of the change in the.part 170 
rule effective May 18, 1992, which 
permits the NRC to bill licensees on a 
quarterly rather. than a semiannual 
basis. 

Second,§ 171.16, Category 2.A.(2), is 
amended to divide Class I .facilities in 
the. uranium recovery class of licensees 
into two classes. The additional 
category (Class II) would recognize 
those licensees who do not generate 
uranium mill"tailings. · · 

Third, § 171.11 is amended to require 
that licensees who wish to be · 
considered for an exemption from the·· 
·annual fees file their respective 
exemption requests with~n ninety (90) 
days from the effective:date of the rule 
establishing the annual fees. As in FY 
1991, the NRC plans' to continue a very 
high threshold of eligibility for 
exemption requests and reemphasizes 
its intent to grant exemptions sparingly. 

The NRC notes that during the one­
month period from the publication of the 
FY 1991 final rule on July 10, 1991, to the 
effective date of the rule on August 9, 
1991, many licensees filed requests for 
termination with the N~C and were not 
subject to the FY 1991 annual fees. 
Many other lii;erisees have either called 
or written lo the NRC since the final rule 
became effective reques_tirig further 
clarlficati.on and information concerning 
the annual fees assessed. The NRC is 
responding to these requests as quickly 
as possible but was unable to respond 
and take action on all of the requests 
prior to the end of the fiscal year on 
September 30, 1991". Therefore, based on 
the number of requests filed, the 
Commission, for FY 1992, iii exempting 
from the.FY 1992 annu1d fees those 
licensees, and holdei's of certificates, 
registrations, .and approvals who either 
filed for termination of their license or 
approval 9r filed for a possession only/ 

· storage only license during the period 
October 1, ·1991, through December 31, 
1991. All other licensees and approval 
holders who held a license or approval 
on October l, 1991, are subject_"to the FY 
1992 annual fees. · · . 

Fourth, § 171.19 is amended .lo credit 
the quarterly partial payment!) µiade by 
certain licensees in FY 1992 toward their 
FY 1992 annual fees. . 

Fifth, § 171.5 is amended lo add a 
definition for nonprofit educational 
institutions. 

The NRC notes that the impact of this 
final rule on small entities has been . 
evaluated in the Regulatory Flexibility 
Analysis (see appendix A to this final 
rule). Based on this analysis, the NRC is 
continuing for FY 1992 a maximum 
annual fee of $1,800 per licensed 
category for those licensees who qualify 
as a small entity under the NRC's size 
standards. The lower tier small entity 
annual fee of $400 per licensed category 
for certain materials licensees, which 
was adopted by the NRC and became 
effective on May 18, 1992, will apply for 
FY 1992 (57 FR 13625; April 17, 1992). 

The amounts to be collected through 
annual fees in the amendments to part 
171 are based on the increased 
professional hourly rate. The part 171 
annual fees have been determined using 
the same method used to determine the 
FY 1991 annual fees. These amendments 
to part 171 do not change the underlying 
basis for part 171; that is, charging a 
class of licensees for NRC costs · · 
attributable to that class of licensees. 
·The ch.anges are consistent with the 
Congressional guidance in the 
Conference Committee Report, which 
states that the "conferees contemplate 
that the NRC will continue to allocate 
generic costs that are attributable to a 
given class of licensee to such class" 
and the "conferees intend that the NRC 
assess the annual charge under the 
principle that licensees who require the 
greatest expenditures of the agency's 
resources should pay the greatest 
annual fee." 136 Coi:ig. Rec., at H12692-
93. . 

C. FY 1992 Budgeted Costs 

The FY 1992 budgeted costs by major 
activity, relating to the amendments to 
parts 170 and 171 are shown in Table I. 

TABLE 1.- RECOVERY oFNRG's FY 1992 
BUDGET AUTHORITY 

Recovery method 

Nuclear Waste Fund ............................... . 
Part 170 (license and inspection lees) .. 
Part 171 (annual lees): 

Estimated 
amount (S 
in millions) 

$20.0 
105.0 

Power Reactors.................................... 309.6 
Nonpower Reactors ............................. .6 
Fuel Facilities........................................ 9.9 
Spent Fuel Storage.............................. .2 
Uranium Recovery .............. , ..... :........... 2.0 · 
Transportation ............ , .......... _. .... ,.......... 5.0 
Material Users....................................... 1 31.3 ----Subtotal ................. · ....... ·.............. . : 358.6 

Costs remaining to be: recover!ld not 
idenlilied above..................................... 28.9 

t-----
. Total .......... , ......................... · ....... ·.. 512.5 

170-SC-54 

• Includes $6.2 mi!Hon that will not be recovered 
rrom small materials licensees because ot lhe re­
duced small entity lees. 

The $28.9 million identified for those 
activities which are not identified as 
either part 170 or part 171 or the NWF in 
Table l are distributed among the NRC 
classes of licensees as follows: 

$25.1 million to operating power 
reactors; 

$1.9 million to fuel facilities; and 
$1.9 million to other materials 

licensees. 
In addition, approximately $6.2 milli1;m 

must be collected as a result of 
continuing the $1,800 maximum fee for 
small entities and the lower tier small 
entity fee of$400 for certain licensees. ln 
order for the NRC to recover'tOO percenl 
of its budget authority in accordance 
with OBRA-90, the NRC will recover 
$5.4 million of the $6.2 million from 
operating power reactors and the 
remaining $.8 million from large entities 
that are not reactor licensees. 

This distribution results in an 
additional charge (surcharge) of 
approximately $272,000 per operating 
power reactor; $155,100 for each HEU, 
LEU, and UFs fuel facility; $38,800 for 
each other fuel facility licease and 
waste disposal license in Category 4A; 
$1,600 for each materials licensee in a 
category that generates a significant 
amount of low level waste; and $150 for 
other materials licenses. When added to 
the base annual fee of approximately 
$2.8 million per reactor, this will result 
in an annual fee of approximately $3.1 
million per operating power reactor. The 

· total fuel facility annual fee would be 
between approximately $(J.1 million and 
$2.3 million. The total annual fee for 
materials licenses would.-vary. 
depending on the fee category(ies) 
assigned to the· licen11e.,· . : 

These additional charges not d_irectly 
or solely att.ributable to a specific class 
of NRC licensees or costs not recovered 
from all NRC licensees on the basis of 
previous Commission policy decisions 
would be recovered "from the designated 
classes of licensees previously 
identified. A further discussion and 
breakdown of the specific costs by 
major classes of licensees are show_n in 
section IV of this final rule, 

The NRC-notes that in prior litigation 
over NRC annual fees, the U.S. Court of 
Appeals for the District of Columbia 
Circuit concluded that the NRC "did not 
abuse its discretion by failing to impose 
the .annual fee ori all licensees," Florida 
Power lf Light Co. v. NRC, 846.F.Zd 765, 
770 (D.C. Cir. 1988), cerL denied, 109 S. 
Ct. 1952·(1989). Ae noted earlie~. the 
c·onferees on Public Law 101"."'.508 have 
acknowledged the D.C. Circuh's holding 
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that the Commission was within its legal 
discretion not to impose fees on all · 
licensees. 

IV. Section-by-Section Analysis 

The following analysis of those 
sections that are affected under this 
final rule provides additional 
explanatory informatiqn. All references 
are to title 10, chapter I. U.S. Code of 
Federal Regulations. · 

Part 170 

Section 170.3 Definitions 

The definition of a nonprofit 
educational institution is added to more 
specifically identify those applicants 
and licensees that are exempt from fees 
under I 170.11(a)(4) of the Commission 
regulations. Since the FY 1991 final rule 
was published, many licensees have 
commented that the NRC has not 
defined the term and that the criteria 
used by the NRC to.classify licensees as 
nonprofit educational institutions are 
not clear. The NRC is defining the term 
"nonprofit educational institution" as a 
public or nonprofit educational 
institution whose primary function is 
education. whose programs are 
accredited by a nationally recognized 
accrediting agency or association, who 
is legally authorized to provide a 
program of organized instruction or 
study, who provides an educational 
program for which it awards academic 
degrees. and whose educational 
programs ~re available to the public. 

Section 170.20 Average Cost Per 
Professional Staff Hour 

This section is amended to reflect an 
agency-wide professional staff-hour rate 
based on FY 1992 budgeted costs. 
Accordingly, the NRC professional staff­
hour rate for FY 1992 for all fee 
categories that are based on full cost is 
$123 per hour, or $214,509 per direct FTE. 
The rate le based oh the FY 1992 direct 
fi'Es and NRC budgeted costs that are 

· not recovered through the appropriation 
from the NWF. The rate is calculated 
using the identical method established 
for FY 1991. The method is as follows: 

t. All direct FTEs are identified in 
Table II by major program. 

TABLE 11.-ALLOCATION OF DIRECT FTEs 
BY MAJOR PROGRAM· 

. Major program 

Reactor Safety & safeguards Regulation .. . 
Nuclear Salety Research, ............................ .. 

Number 
of direct 
FTEs I 

1070.4 
154.1 

TABLE 11.-ALLOCATION OF DIRECT FTES 
BY MAJOR PROGRAM-Continued 

Major program 

Nuclear ·Material & Low-Level Waste 
Safety & Safeguards Regulation ............. .. 

Special and Independent Reviews, Inves-
tigations, and Enforcement ....................... . 

Nuclear Material Management end Sup-
port .............................................................. .. 

Number 
of direct 
FTEs • 

294.5 

71.0 

23.0 

Tolal direct FTE ................................... • 1613.0 

. • FTE (full time equivalent) is one person working 
for. a full year. Regional employees ere counted in 
the office of the program each supports. 

• In FY 1992, 1,613 FTEs of the total 3,261 FTEs 
ere considered to be in direct support of NRC non­
NWF programs. The remaining 1,648 FTEs are con­
sidered overhead and general end administrative. 

2. NRC FY 1992 budgeted costs are 
allocated, in Table Ill, to the following 
four major categories: 

(1) Salaries and benefits. 
(2) Administrative support. 
(3) Travel. 
(4) Program support. 
3. Direct program support, the use of 

contract or-other services in support of 
the line organization's direct program. is 
excluded because these costs are 
charged directly through the various 
categories of fees. 

4. All other costs (i.e., Salaries and 
Benefits •. Travel, Administrative 
Support, and Program Support 
contracts/services for G&A activities) 
represent "in-house" costs and are to be 
collected by allocating them uniformly 
over the total number of direct FTEs. 

Using this method, which was 
described in the final rule published July 
10, 1991 (56 FR 31472), and excluding 
direct Program Support funds, the 
remaining $346.0 million allocated 
uniformly to the direct FTEs (1613) 
results in a rate of$214,509 per fi'E for 
FY 1992. The Direct FTE Hourly Rate is 
$123 per hour (rounded to the nearest 
whole dollar). This rate is calculated by 
dividing $346.0 million by the number of 
direct FTEs (1613 FTE) and the number 
of producti'le hours in one year (1,744 
hours) as indicated in 0MB Circular A-
76, "Performance of Commercial 
Activities." 

TABU: 111.-FY 1992 BUDGET AUTHORITY 

. BY MAJOR CATEGORY 

[Dollais in miUions] 

Salaries and benefits ............................. .. 
Administrative support ............................ . 
Travel ........................................................ . 

Tolal nonprogram support obli-

$238.4 
86.5 
13.4 

i-----

gations ........................................ 338.3 
Program Support ...................................... ,__ __ 1_54_.2 

Total Budget Authority.................. 492.5 
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TABLEIII.-F( 1992 e·uoGEi AUTHORITY 

BY MAJOR.CATEOORY:-Cor'ltinued 
. . [Dollars in _millions] 

Less Program suppolt (Direct Pro-
gram) ............... - ... - ........... · .... ·............... 146.5 

Budget AHocatecl to Direct FTE .. 346.0 
Professional Hourly Rate ..... ;................... $123/hour 

Section 170.21. Schedule of Fees for 
Production and Utilization Facilities. 
Review of Standard Reference Design 
AppfTlvals, 'Special Projects; Inspections 
and Import and .Export Licenses. 

The llcel)eing and inspection fees in 
this section, which are based on full-cost 
recovery, are revised to reflect the FY 
1992 budgeted costs and to.more. 
completely recover .costs incurred by the 
Commission. in providing licensing and 
inspection services to identifiable 
recipients. The fees assessed for 
services provided under the schedule 
are based on the professional hourly 
rate as shown in I 170.20 and any direct 
program support (contractual services) 
cost expended by the NRC. Any 
professional hours expended on or after 
the effective date of this rule would be 
assessed at the FY 1992 rate shown-in 
§ 170.20. 

Since July 10, 1991, the NRC has 
continued to receive comments 
regarding the fees assessed for import 
and export licenses in accordance with 
§ 170.21, Facility Category K. Based on 
experience in implementing these fees 
for the· first time, the Commission is 
amending the existing fee categories in 
this section to provide for more 
equitable flat fees by expanding the 
number of fee categories. 

Footnote 2 of I 170.21 is revised to 
provide that for those applications 
currently on file and pending 
completion. the professional hours 
expended up ·to the effective date of this 
rule will be assessed at the professional· 
rates established for the June 20, 1984, 
January 30, 1989, July 2, 1990, and July 
10, 1991, rule.s a·s appropriate; For topical 
report app_li~tlons currently on file 
which are atill'pendlng completion of the 
review, and for which review costs have 
reached the applicable fee ceiling 
established by the July 2, 1990, rule, the 
costs incurreli after any applicable 
ceiling was reached through Augus.t 8, 
1991, will not be billed to the applicant. 
&l.y professional -hours expended for the 
review of topical report applications, 
amendments, revisions or supplements 
to a topical report on or after August 9, 
1991, are assessed at the applicable rate 
established by I 170.20. 
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Section 170.31 Schedule of Fees for 
Materials Licenses and Other 
R·egulatory Services, Including 
Inspections and Import and Export 
Licenses. 

The licensing and inspection fees in 
this section are modified to recover 
more completely the FY 1992 costs 
incurred by the Commission in providing 
licensing and inspection services to 
identifiable recipients. Those flat fees, 
which are based on the average time to 
review an application or conduct an 
inspection, are increased by seven 
'percent across the board to reflect the 
increase in the professional hourly rate 
from $115 per hour in FY 1991 to $123 
per hour in FY 1992. After application of 
the seven percent increase to the flat 
materials fees, the amounts were 
rounded, as in FY 1991, by applying 
standard rules of arithmetic so that the 
amounts rounded would be deminimus 
and convenient to the user. Fees that ere 
greeter than $1,000 are rounded to the 
nearest $100. Fees under $1,000 are 
rounded to the nearest $10. 

For example, an industrial 
radiography licensee (Category 3.0.) will 
pay revised license and inspection fees 
as follows: 

Type of fees 

AppMcation .............. 
Renewal .................. 
Amendment ............ 
Routine 

Inspection ...... - .... 
Nonroutine 

Inspection ............ 

Current 
tees 

$3.000 
1,800 

490 

1,200 

2,500 

Increase 
(per­
cent) 

7 
7 
7 

7 

7 

FY 1992 
lees 

$3,200 
1,900 

520 

1,300 

2,700 

The increase is appiicable toJee 
categories 1.C and'l.D; 2.B and 2.C; 3.A 
through 3.P; 4.B through 9.D, 10.B and 16. 
The increased fees are assessed for 
applicatio11s filed or inspections · 
conductea on or after the effective date 
of this rule. Based on experience in 
implementing the Import and export 
license fees assessed under fee Category 
15, the Commission is amending the 
existing fee categories to provide for 
more equitable flat fees by expanding 
the number of fee categories. 

For those licensing, Inspection, and 
revJew fees assessed that are based on 
full-cost recovery (cost for professional 
staff hours plus any contractual 
services), the revised hourly rate of $123, 
as shown in I 170.20, applies to those 
professional staff hours expended on or 
after the effective date of this rule. 

Part 171 

Section 171.5 Definitions 
The definition of a nonprofit 

educational institution is added to 
provide clarification and to more 
specificaliy identify those licensees that 
are exempt from the annual fees under 
§ 171.11(a). Since the final rule was 
published, many licl!nsees have · 
commented that NRC has not defined 
the term and that the criteria used by 
the NRC to classify licensees as 
nonprofit educational institutions are 
not clear. The NRC is defining the term 
"nonprofit educational institution" as a 
public or nonprofit educational 
institution whose primary function is 
education, whose programs are 
accredited by a nationally recognized 
accrediting agency or association. who . 
is legally authorized to provide a 
program of organized instruction or 
study, who provides an educational 
program for which it awards academic 
degrees, and whose educational 
programs are available to the public. 

Section 171.11 Exemptions 
Paragraph (a) of this section is 

amended lo require that requests for 
exemption from the annual fees be filed 
by the licensee within ninety (90) days 
from.the effective date of the final rule 
establishing the annual fees. Based on 
the NRC's experience with the filing of 
exemption requests under the FY 1991 
final rule, a defined time period must be 
established for the prompt filing of 
exemption requests. The NRC is, 
therefore, limiting the filing of 
exemption requests to the 90 day period 
immediately following the effective date 
of the rule establishing the annual fees. 
Absent extraordinary circumstances, 
any exemption requests filed beyond 
that date will not be considered. The 
NRC. in making this change, is not 
intending to change its exemption 
policy. As in FY 1991, the NRC plans to 
continue a very high eligibility threshold 
for exemption requests and 
reemphasize!J its intent to grant 
exemptions sparingly.Therefore, the 
NRC strongly discourages.the filing of 
exemption requests by licensees who 
have previously had exemption requests 
denied unless there are significantly 
changed circumstances. 

Exemption requests, or any requests 
to clarify the bill, will not, per se, extend 
the interest-free period for payment of 
the bill. Bills are due- on the effective 
date of the final rule. Therefore, only 
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payment will ensure avoidance of 
interest. administrative, and penalty 
charges. 

The NRC notes that during the one 
month period from the publication of the . 
FY 1991 final rule on July 10, 1991'. to 
August 9, 1991, the effective date of the 
rule. many licensees filed requests for 
termination with the NRC and were not 
subject to the FY 1991 annual fees. 
Many other licensees have either called 
or writ:en to the NRC since the final ruhi 
became effective requesting further . 
clarification and information concerning 
the annual fees assessed. The NRC is 
responding to these requests as quickly 
as possible but it was unable to respond 
and take appropriate action on all of the 
requests before the end of the fiscal year 
on September 30, 1991. Therefore, based 
on the number of requests filed, the NRC 
is exempting from the FY 1992 annual 
fees those licensees, and holders of 
certificates, registrations, and approvals 
who either filed for termination of their 
licenses or approvals or filed for 
possession only/ storage only licenses 
during the period October 1, 1991, 
through December 31, 1991. All other 
licensees and approval holders who 
held a license or approval on October 1. 
1991. are subject to the FY 1992 annual 
fees. · 

Section 171.15 Annual Fee: Reoctur 
Operating Licenses 

The annual fees in this section are 
revised to reflect the FY 1992 budgeted 
costs. Paragraphs (b)(3), (c)(2). (d), and 
(e) are revised to comply wjth the 
requirement of OBRA-90 to recover 
approximately 100 percent of the NRC 
budget for FY 1992. Table IV shows the 
budgeted costs that have been allocated 
to operating power reactors. They have 
been expressed in terms of the NRC's 
FY 1992 programs and program 
elements. The resulting total base 
annual fee amount for power reactors is 
also shown. On the average, the power 
reactor base annual fees for FY 1992 
have increased about seven percent 
above the FY 1991 annual fees. It is 
noted that the power reactor annual fees 
have decreased from the amount shown 
in the proposed rule. The decrease in 
power reactor annual fees is the result 
of additional collections which are 
estimated from part 170 power reactor 
fees because of the rule change effective 
May 16, 1992, which permits the NRC lo 
bill licensees on a quarterly rather than 
a semiannual basis. 
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TABLE IV.-AllOCATION OF NRC FY 1992 BUDGET TO POWER REACTORS BA~E FEES l 

Program element total 

Reactor Safety and Safeguards Regulation (RSSR): 

Program 
support (S. 

K) 

Power Reactor Applications Reviews ........... .. ............. .. .......... ............. ....... ...... .... .................. ...................... ..... S 1,100 

~::i=:JErR:::~.~.~.~'.~~~::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::I ::i~ 
Improvements to Regulations.............................................................................................................................. 2,800 
Reactor Performance Evaluation......................................................................................................................... 718 
Evaluation of Licensee Performance ......................•..............................• ,.......................................................... 600 
Reactor Accident Management.......................................................................................................................... 400 
Human Performance Evaluation............................................................................................................ ............ 600 
Reactor Operator Examinations........................................................................................................................... 6,620 
Resident Inspections ..................................................................................................................................................................... . 
Region-Based Inspections.................................................................................................................................... 5,258 
Specialized Inspections ............................................................... :.......................................................................... 3,197 
Project Management ..................................................................................................................................................................... . 
Licensing Activities Safety ............................................. , .............................................................. ,...................... 6,816 
Evaluations ............................................................................................................................................................ . 

Direct FTE 

14.9 
56.4 
8.2 

13.7 
14.5 
33.2 
33.4 
10.1 
3.2 

55.9 
203.9 
285.7 

69.5 
156.6 
87.0 

R~~:o::::~:t:nts ......................................................................................................................... :···········, ................ 335 .. ····-······.·· 24.2 .. 

Nuclear Safety Research (NSR): 
Integrity of Reactor Components.......................................................................................................................... 27,650 17.S: 
Prevent Damage. to Reactor Cores .......................................................... :.......................................................... 19,655 26.5 
Reactor Containment Performance.................................................................................................................... 13,922 10.5 
Advanced Reactor Research ............................................... ,.............................................................................. 13,050 22.5 
Generic Safety Issue Resolution .......... :............................................................................................................. 4,313 ·24.1· 
Developing and Improving Regulations.............................................................................................................. 6,450 22.0 
Severe Accident Implementation ... , ................................................................................ :.................................... 2,125. . 6.0 
Radiation Protection/Health Effects .......................... :......................................................................................... 6,265 · 17.5 

NSR Prog(am Total ............................................. ,.· ................................................................................................................................ , ..... , •. ·. 

Nuclear Material and Low Level Waste Safety and Safeguards Regulation: 
Safeguards Licensing and Inspection ............................................................................. :................................... ·455 · · 8.8 
Threat and Event Assess./lnternational Safeguards ...................................................... :................................. 525 · 13.2 
Decommissioning .............................................................................................. · ............... · .............. ·................... 1.000 -28.1 

NMLLWSSR Program Total ....... · .................... · .......................................................................................................... · .............. _:·· .... ·· ............ :. 

Allocale<l'lo power 
reactors 

Program 
support (S, 

K) 

1,100 
2,438 

......................... 
1.913 
2,800 

118 
600 
400 
600 

6,255 
......................... 

5,258 
3,197 

......................... 
6,818 

335 

32,430 

26,150 
19,455 
13,922 
13,050 
4,313 
5,200 
2,125 
3,119 

87,334 

......................... 
405 
125 

530 

Direct FTE 

14.9 
56".4" 

5.9 
13.7 
14.5 
33.2 
33.4 
10.1 
3.2 

53.7 
203.9 
280.5 
·69.5 
156.6 
87.0" 

23.1 

1,059.8 

17.4 
26.2 
10.5 
22.5 
24.1 
13.4 
6.0 
·8.6 

128.7 

:1 
6.8 
3.7 

10:6 
l=======tc==== 

Special and Independent Reviews; Investigations. and Enforcement . 
Diagnostic Evaluations ....................................................... :................................................................................ 350 7.0. 350 7:0 
Incident Investigations........................................................................................................................................... 50 3.0 · : 50 . 3.0 

~~="6:'ta~::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::·:::::::::::::::::::::::::::: :::::::::::::::::::::::::::::: ~:~ ~~:~ ~:~ . ~:~-
Parfoffnance Indicators......................................................................................................................................... 1,047 .. 4.0. · 1,047 .. . 4.0 
Operational Data Collection/Dissemination....................................................................................................... 2,016 5.0 1--------'2,""0_16-+ ___ 5_._o 

.SIRIE Program Total. ...................................... : ...................................................................................................................................... ·· .... : ·····1====7,=5=30=t====69=·=0 

Total ........................................................................................ ·....................................................................................................................... 127,824 1,267.9 

Total base lee amount allocated to power reactors- $399.8 million2 
Less estimated part 170 power reactor lees- 90.2 million 
Part 171-Base lees for operating power reactors- $309.6 million 

1 Base annual lees include all costs attributable to the operating power reactor class of licensees. The base lees do not include costs allocated lo power reactors 
tor policy reasons. 

2 Amount is obtained by multiplying the direct FTE times the rate per FTE and adding the program support funds . 

Based on the infonnation in.Table IV, 
the base annual fees to be assessed for 

. FY 1992 are the amounts shown in Table V below for each ~uclear power 
opera ting license., 

TABLE V.-BASE·ANNUAt FEES FOR OPERATING.POWER REACTORS·: 

Reacloni Containment _lype ·Annual lee 

Westinghou1111: . 
1. Be- Valley 1 ................. ,..................................................................... PWR Large Dry Containment ..... , ............................... - .. - ........... ,.; .... - ... ,........... . . S2;855,000 

l ~ ~' ::~~:~ ::==~:~:=~i:~;~:~: :j: =~~=~~:] ~~~=~==~~~;=:~~:;:~:~:~=~~~-~~-. ; : . ~{:. · ... : ::::.·.········ ~--
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TABLE V.-BASE ANNUAL FEES FOR OPERATING POWER REACTORS-Continued 

Reactors Containment type Annual fee 
--------------------·---·--- -----·------··---------+----------

9. Diablo Canyon 1 ............................................................................................ do .................................................................................................................... . 
10. Diablo Canyon 2 ............................................................................................ do ..................................................................................................................... . 
11. Farley 1 .......................................................................................................... do ..................................................................................................................... . 
12. Farley 2 .................................................................................................... .. .... do ..................................................................................................................... . 
13. Ginne ..................................................................................... .. .... do .................................................................................................................... .. 
14. Haddam Neck ................................................................................................ do .................................................................................................................... .. 
15. Harris 1 .......................................................................................................... do ..................................................................................................................... . 
16. Indian Point 2 ................................................................................................ do ................................................................................................................... · .. 
17. Indian Point 3 ................................................................................................ do................................................................... . ......................................... .. 
18. Kewaunee................................................................................................ .. .... do ..................................................................................................................... . 
19. Millstone 3 ............................................................................................... 1 ...... do .................................................................................................................... .. 
20. North Anna 1 ........................................................................................... .. .... do ..................................................................................................................... . 
21. North Anna 2 ................................................................................................. do ..................................................................................................................... . 
22. Point Beach 1 .......................................................................................... . ..... do ..................................................................................................................... . 
23. Point Beach 2 .......................................................................................... . ..... do ..................................................................................................................... . 
24. Prairie Island 1 .............................................................................................. do ..................................................................................................................... . 
25. Prairie Island 2 ........................................................................................ .. .... do ..................................................................................................................... . 
26. Robinson 2............................................................................................... .. .... do ..................................................................................................................... . 
27. Salem 1 .................................................................................................... .. .... do ..................................................................................................................... . 
28. Salem 2 .................................................................................................... . ..... do ............................................................................................. -....................... . 
29. San Onofre 1 ........................................................................................... .. .... do ..................................................................................................................... . 
30. Seabl:ook 1 .................................................................................................... do ..................................................................................................................... . 
31. South Texas 1 ............................................................................................... do .................................................................................................................... .. 
32. South Texas 2 ............................................................................................... do .................................. · .................................................................................. . 
33. Summer 1 ...................................................................................................... do ..................................................................................................................... . 
34. Suny 1 ............................................................................................................ do ................................................................................................................... . 
35. Surry 2 ...................................................................................................... ...... do ..................................................................................................................... . 
36. Troiafl ....................................................................................................... . ..... do ..................................................................................................................... . 
-37. Turlley Point 3 ......................................................................................... . ..... do ..................................................................................................................... . 
38. Turlley Point 4 ......................................................................................... .. .... do ..................................................................... - ....... _ ..................................... . 
39. Vogtle 1 .................................................................................................... . ..... qo ..................................................................................................................... . 
40. Vogtle 2 .................................................................................................... . ..... do ........................................................................................ _ ........................... . 
41. Wolf Creek 1......................................................................... .................. . ..... do ................................................................................................................... .. 
42. Zion 1 .................................................. , .. _................................................ . ..... do ..................................................................................................................... . 
43. Zion 2 ....................................................................................................... . ..... do ..................................................................................................................... . 
44. Catawba 1 ................ : ............................................................................... PWR-lce Condenser .......................................................................................... . 
45. Catawba 2 .......................................................................................... · ........... do .......................................................................... - ......................................... . 
46. Cook· 1...................................................................................................... . ..... do ....................................................................... - ........................................... . 
47. Cook 2 .................................................................................... -....................... do ....................................................................... - ............................................ . 
48. McGuire 1 ................................................................................................ . ..... do ..................................................................................................................... . 
49. McGuire 2 ...................................................................................................... do ..................................................................................................................... . 
50. Sequoyah 1.............................................................................................. . ..... do ............................................................................................. · ..................... .. 
51. Sequoyah 2 .................................................................................................... do ........................................................................................................... _ ......... . 

Combustion Engineering: 
1 . Ari<.ansas 2 ............................... ............................. ...................... ............. PWR Large Dry Containment ............................................................................. . 
2. Calvert Cliffs 1 .. .. ..................................................................................... . ..... do ..................................................................................................................... . 

. 3. Calvert Cliffs 2 ...................................... -................... -.............................. . ..... do ..................................................................................................................... . 
4. Ft. Calhoun 1 ........................................................................................... . ..... do .................................................................................................................... .. 
5. Maine Yankee.......................................................................................... . ..... do ..................................................................................................................... . 
6. Millstone 2................................................................................................ . ..... do ..................................................................................................................... . 
7. Palisades ........................................ - .............................................................. do ................................................................................................................... _. 
8. Palo Verde 1 .................................................................................................. do ..................................................................................................................... . 
9. Palo Verde 2 ............................................................................................ . ..... do ..................................................................................................................... . 

10. Palo Verde 3 .................................................................................................. do .................................................................................................................... .. 
11. San Onofre 2 ............................................................................... - ................ do ..................................................................................................................... . 
12. San Onofre 3 ................................................................................................. do· ........................... · ........................................................................................ . 
13. St, Lucie 1 ...................................................................................................... do .................................................................... -, ............................................. .. 
14. St. Lucie 2................................................................................................ . ..... do ........................................................................... _ ........................................ . 
15. Waterford 3 .............................................................................................. .. .... do .................................................................................................. · .................. . 

Babcock & 'Wilcox: 
1. Arllansas 1 ............................................................................................... PWR Large Dry Containment ............................................................................ .. 
2. Crystal River 3 .......... ,.............................................................................. . ..... do ........................... ,_ .... _ ................................................................................ .. 
3. Davis Beese 1 .... , ........ : .................................................................................. do ..................................................................................................................... . 
4. Oconee 1 ..................................................... _.......................................... . ..... do ..................................................................................................................... . 
5. Oconee 2 ................................................................................................. .. .... do .................................................................................................................... .. 
6. Oconee 3 ................................................................................................. . ..... do ................................ -............................................................................ · ....... . 
7. Three Mile Island 1 ....................................................................................... do ..................................................................................................................... . 

General Electric: 
1. Browns Ferry 1 ........................................................................................ Marl< 1 ..................................................................................................................... . 
2. Browns Ferry 2 ........................................................................................ .. .... do ..................................................................................................................... . 
3. Browns Ferry 3 .............................................................................................. do .................................................................................................................... .. 
4. Brunswick 1 ........................ ·..................................................................... . ..... do .................................................................................................................... .. 
5. Brunswick 2.............................................................................................. . ..... do ..................................................................................................................... . 
6. Clinton 1 ................................................................................................... Mark 111 ................................................................................................................... . 
7. Cooper ...................................................................................................... Mark I ................................... · ................................................................................ . 
8. Dresden 2................................................................................................. . ..... do ..................................................................................................................... . 
9. Dresden 3................................................................................................. .. .... do ..................................................................................................................... . 

10. Duane Arnold ................. · ... - .......................................................................... do ..................................................................................................................... . 
· 11. Fermi 2 ..................................................................................................... .. .... do .................................................................................................................... .. 
12. Fitzpatrick................................................................................................. .. .... do ..................................................................................................................... . 
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2,849,000 
2,849,000 
2,855,000 
2,855,000 
2,855.000 
2,855,000 
2,855,000 
2,855,000 
2,855,000 
2,855,000 
2,855,000 
2,855,000 
2,855,000 
2,855,000 
2,855,000 
2,855,000 
2,855,000 
2,855,000 
2,855,000 
2,855,000 
2,849,000 
2,855,000 
2,855,000 
2,855,000 
2,855,000 
2,855,000 
2,855,000 
2,849,000 
2,855,000 
2,855,000 
2,855,000 
2,855,000 
2,855,000 
2,855,000 
2,855,000 
2,850,000 
2,850,000 
2,850,000 
2.850,000 
2,850,000 
2,850,000 
2,850,000 
2,850,000 

2,850,000 
2,850,000 
2,850,000 
2,850,000 

·2,850,000 
2,850,000 
2,850,000 
2,844,000 
2,844,000 
2,844,000 
2,844,000 
2,844,000 
2,850,000 
2,850,000 
2,850,000 

2,866,000 
2,886,000 
2,866,000 
2,866,000 
2,866,000 
2,866,000 
2,866,000 

2,810,000 
2,810,000 
2,810,000 
2,810,000 
2,810,000 
2,810,000 
2,810,000 
2,810,000 
2,810,000 
2,810,000 
2,810,000 
2,810,000 
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TABLE V.-BASE ANNUAL FEES FOR OPERATING POWER REACTORS-Continl!ed 

Reactors Containment type Annual fee 

13. Grand Gulf 1 ............................................................................................ Marl< 111 ................................................................................................................... . 2.810,000 
2.810,000 
2,810,000 
2,810,000 
2.821,000 
2,821,000 
2,821,000 
2,821,000 
2,810,000 
2,810,000 
2,810,000 
2,821,000 
2,810,000 
2,810,000 
2,810,000 
2,810,000 
2,810,000 
2,810.000 
2,810.000 
2,810,000 
2,821,000 
2,821,000 
2.810,000 
2,814,000 

14. Hatch 1 ..................................................................................................... Marl< 1 ..................................................................................................................... . 
15. Hatch 2 ........................................................................................................... do ..................................................................................................................... . 
16. Hope Creek 1 .......................................................................................... .. .... do ..................................................................................................................... . 
17. LaSalle 1 .................................................................................................. Marl< 11 .................................................................................................................... . 
18. LaSalle 2 ............. : ......................................................................................... do ................ · .............................................................................................. · ..... . 
19. Limerick 1 ............ · ......................................................................................... do ..................................................................................................................... . 
20. Limerick 2 ...................................................................................................... do ..................................................................................................................... . 
21. MIiistone 1 ............................................................................................... Marl< 1 .................................................................................................................... .. 
22. Monticello ............................................................................................... ·. .. .... do .................................................................................................................... .. 
23. Nine Mile Point 1 .................................................................................... .. .... do ..................................................................................................... · .............. .. 
24. Nine Mne Point 2 .................................................................................... Marl< 11 .................................................................................................................... . 
25. Oyster Creek .................................................................. · ........................ Marl< 1 .................................................................................................................... .. 
26. Peach Bottom 2 ...................................................................................... .. .... do .................................................................................................................... .. 
27. Peach Bottom 3 ............................................................................................ do ............. · ....................................................................... · ............................... . 
26. Perry 1 ............... · ..................................................................................... Marl< 111 .................................................................................................................. .. 
29. Pilgrim ....................................................................................................... Marl< 1 .................................................................................................................... .. 
30. Quad Cities 1........................................................................................... .. .... do ..................................................................................................................... . 
31. Quad Cities 2 ........................................................................................ , ........ do .............................................................................. : ...................................... . 
32. River Bend 1.......... ........ ..... ... .. ......... .. .... ....... ..... . .... .... ............................ Mark 111 .................................................................................................................. .. 
33. Susquehanna 1 ....................................................................................... Marl< 11 .................................................................................................................... . 
34. Susquehanna 2 ....................................................................................... .. .... do .................................................................................................................... .. 
35. Vermont Yankee ..................................................................................... Marl< 1 ..................................................................................................................... . 
36. Washington Nuclear 2 ........................................................................... Marl< 11 .................................................................................................................... . 

Other Reactors: 
1. Big Rock Point. ........................................................................ : ............... GE Dry Containment ............................... : ........................................................... .. 2,810,000 

2,855,000 
2,860,000 
2,866,000 

'2. Yankee Rowe.......................................................................................... Westinghouse PWR Dry Containment.. ............................................................. . 
3. Rancho Saco ........................................................................................... B&W PWR-Dry Co1'.1tainment... ........................................................................... .. 
4. Three Mile Island 2 ................................................................................. B&W PWR-Dry Containment.. ............................................................................. . 

The "Other Reactors" listed in Table 
V have not been included in the fee base 
because historically they have been 
granted either full or partial exemptions 
from the annual fees. With respect to Big 
Rock Point and Yankee Rowe. the NRG. 
in this final rule, hereby grants partial 
exemptions from the FY 1992 annual 
fees based on requests filed with the 
NRG in accordance with § 171.11. The 
total amount of $781,300 to be paid by 
the two licensees has been subtracted 
from the total amount to be assessed 
operating reactors as a surcharge. The 
NRC, in this final rule. hereby grants full 
exemptions from the FY 1992 annual 
fees for Rancho Seco end Three Mile 
Island 2 based on the fact that these 
reactors are either permanently or 
prematurely shut down and do not 
intend to operate in the future. 

Paragraph (b)(3) is revised to change 
the fiscal year references from FY 1991 
to FY 1992. Paragraph (c)(2) is amended 
to show the amount of the surcharge for 
FY 1992, which is added to the base 
annual fee for each operating power 
reactor shown ih Table V. This 
surcharge recovers those NRC budgeted 
cof,ls that are not directly or solely 
attributable to operating power reactors, 
but nevertheless must be recovered to 
comply with the requirements of OBRA-
90. The NRC has continued its previous 
policy decision to recover these costs 
from operating power reactors. 

The FY 1992 budgeted costs related to 
the additional charge and the amount of 
the charge are calculated as follows: 

million-r 109=$272,000 per operating power 
reactor. 

On the basis of this calculation, an 
operating power reactor, Beaver Valley 
1, for example, would pay a base annual 
fee of $2,855,000 and en additional 
charge of $272,000 for a total annual fee 
of $3,127,000 for FY 1992. 

Category of costs 

1. Activities not attributable to an exist­
ing NRC licensee or class of licens­
ee: 
a. Reviews for DOE/DOD reactor 

projecta, West Valley Demonstra­
tion Project. DOE Uranium M~I 
Tailing Radiation Control Act 
(UMTRCA) actions ............................ .. 

b. International cooperative safety 
program and international safe-
guards activities ................................. . 

c. 60%. of ~ .level waste disposal 
genenc activities ................................ . 

d. Uranium enrichment generic activi-
ties ...................................................... .. 

2. Activities not assessed part 170 li­
censing and inspection fees or part 
171 annual fees based on Commis­
sion policy: 
a. Activities associated wilh nonprofit 

educational insli1ulions ...................... . 
b. Costs not recovered from part 17t 

for small entities ................................. . 

Subtotal budgeted costs ............... . 
Less amount lo be assessed to smell 

older reactors with partial exemption 
under part 171 ........................................ . 

Total budgeted costs ..................... . 

FY 1992 
budgeted 
costs($ in 

millions) 

Paragraph (d) is revised to show, in 
summary form, the amount of the total 
FY 1992 annual fee, induding the 
surcharge, to be assessed for each major 
type of operating power reactor. 

$4.1 
Parl!graph (el is revised to show the 

amount of the FY 1992 annual fee for 
non-power (test and research) reactors. 

7.9 In FY 1992, $557,000 in costs are 
attributable to those commercial and 

5.B Federal government licensees that are 
_7 licensed to operate test and research 

reactors. Applying these costs uniformly 
to those nonpower reactors which are 
not exempt from fees results in an 
annual fee of $55,700 per operating 

s.s license. 

5.4 Section 171.16 Annual Fees: Materials 
Ucensees, Holders of Certificates of 
Compliance. Holders of Sealed Source 30.5 

and Device Registrolions, Holders of 
.B Quality Assurance Program Approvals. 

and Government Agencies licensed by 
theNRC 

29.7 

The annual additional charge is 
determined as follows: 

The introduction to paragraph (c) is 
being revised to include educational 
institutions in the list identifying the 
types of small entities. that may be 
eligible to pay a reduced annual fee. The 

Total budgeted cosls-r Total number of 

operating power reactors =$29.7 
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change in this paragraph is necesf!ary 
because educational institutions were 
inadvertently omitted from the final rule 
published on April 17, 1992 (57 FR 
13625), relating to reduced annual fees 
for certain small entities. Par!3-graph 
(c)(4) is revised to Indicate that the 
maximum· annual fee· per licensed 
category is $1,800 for a .small entity in 
FY 1992. ',· 

Paragraph (d) is revised to reflect the 
FY 1992 budgeted costs for materials 
licensees, including Government . 
agencies licensed by the NRC. These 
fees are necessary to recover the FY 
1992 generic costs totalling $48,4 million 
applicable to fuel facilities, uranium 
recovery facilities, holders of · 
transportation certificates and QA 
program· approvals, and other materials 
licensees, including holders of sealed 
source and device registrations. It is 
noted that the amount of.the annual fees 
for some classes of licensees has 

decreased from the amount shown in the. 
proposed rule. The decrease is the result 
of the additional collections which are 
estimated from part 170 fees because of 
a rule change ~ffective May 18, 1992, 
which permits the NRC to bill licensees . 
on a quarterly rather than a semiannual 
basis. · 

Tables VI and Vil show th~ NRC 
program elements and resources that are· 
attributable to fuel facilities and · 
materials users, respectively. The costs 
attributable to the uranium recovery 
class of licensees ·are those associated 
with uranium recovery licensing and 
inspection. For the uranium recovery 
class of licenses, the current Category 
2.A.(2) for Clase I facilities is further 
divided into Class I and Class 11 
facilities. Class U facilities are those 
solution mining licensees. primarily in­
situ and heap leach facilities, which do 
not.generate uranium mill tailings. The 
NRC·has reexamined the uniform 

allocation of costs to Clase I facilities in 
the current rule to determine whether 
there is e significant difference between 
the regulatory services provided to 
operating in-situ facilities that do not 
generate mill tailings as·compared lo 
other licensees in Class I. The NRC is 
dividing the current Class I facilities into 
two classes to differentiate between 
those facilities that generate uranium 
mill tailings and those facilities·that do 
not generate uranium mill tailings 
because there are generic regulatory 
activities (e.g., appendix A to 10 CFR 
part 40) that are necessary to regulate 
uranium mill tailings. 

For transportaiion, the costs are those 
budgeted for transportation research, 
licensing, and inspection. Similarly, the 
budgeted costs for spent fuel storage are 
those for spent fuel storage research, 
licensing, and inspection. 

TABLE VI.-ALLOCATION OF NRC FY 1992 BUDGET TO FUEL FACILITY BASE FEES 1 

Total program element 

Program 
support S,K .FTE 

Nuclear Safety Research: 
Erwironmental policy and decommissioning .................................................................. , ........................... :....... $2,675 8.5 

NSR.Program Tollil ......................... · ..................................................................................................... , ........... · .............................................. .. 

AUocatod to fuel tac,hty 

Program 
auppor1 $, K 

$180 

180 

FlE 

.6 

.8 

Nuclear Material arid Low Levei Waste Safety and Safeguards ·Regulation: 
::~a~::i:t/:,C/nspections ..... '.., ....... ;····--··· ............................................................................ , ..................................... $2,460.. ~::~ ........... ~.~ ... ~~.. 2~:: 
Safeguards licensing/inspection.: ............................................................................................ .-........................... 665 21.9 615 16.7 
Policy, threat and event assessment ................................................. ,................................................................ 525 13.2 45 .6 

· Decommissioning ......... , ................. , ...... _. ................... ., ........................................................................................... ___ __1_~~~+-----2_8_.1-+----54--+ ____ 4_.7 

NMLLWSSR Program Total .. '. ........................... .-............................................................................................... :_:.:·::~::··:·:::····:····:::·::··.::::·::::::::.:; ~}~e· .. -·-·-. ~~.8 

Total................................................................................................................................................................. 2,154 · 53.4 

Total Base Fee Amount Allocated to Fuel Facilities............................................................................................................................................................... • $13.6 milhon 
L.ess Part 170 Fuel Fecllity .Fees ................................... : .............................................................................................................................. .-............................ .__ ___ 3_.7_m_i_llio_n 

Part 171 Base Fees for. Fuel Facilities ........................................................................................... - ............................................................................ . $9.9 million 

• Base annual lee includes ell costs attributable to the fuel facility class of licensees. The base lee does not include costs allocated to fuel facilities loi policy 
reasons. · 

• Amount is obtained by multiplying the direct FTE limes the rate per FTE and adding the program support funds. 

TABLE VIL-ALLOCATION OF FY 1992 BUDGET TO MATERIAL USERS BASE FEES 1 

Nuclear Safety Research Mission Area: 

Total 

Program 
support $,K FTE 

Allocaled to mau,rials 
users 

Program 
support S.K FlE 

Human factors .......................................... :...................... ....................................................... ............................... $5. 750 5.2 $180 .. 3 
Radiation protection/health effects .................................................................................................................... ___ 6_.2_8_5 ... ____ 1_7._5-+-__ 3_,6_7_7 __ . __ 13_.3 

3,857 TotaL...................................................................................................... .. . ... . .. b ............................. . 
Nuclear Material and Low Level Waste Safety and Safegoards Regulation. 

Licensing/inspection ol materials users............ ....... ........ ............ ..... .......... . .. . . ... ....... .... ... ...... .. S2.190 110.5 $1,971 99.5 
Event evaluation................................................ .......... ..... .... ........... .............. ......... ..... ............... ... ... . ...... .. ............... 18.2 ......................... 13.1 

De~::~:::i:~;::·;:~~;:::::::::::::::::::::.:::::: ... :::·:: .. :: .. : ... ::::::: .. :·:.:.: .:.:· .··:. ::::·:::·:.::.:··:. : ... ::::: .. :::.-::::::::·:::.: ....... :.~:.=·"=~ ... =~=-.. :==. ·-i=~=···=·-··.=:.-·=··-·c.-:·-··2=·-·~=.-:~=·--'··=::::=2-=.:-4=1-:::.~c·~::=1·-:-::-: 

13.6 
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TABLE VIL-ALLOCATION OF FY 1992 BUDGET TO MATERIAL USERS BASE FEES 1-Continued 

Total 

Program 
support S.K FTE 

Allocated to materials 
111181'1 

Program 
support S,K FTE 

Special and Independent Reviews, Investigations, and Enforcement: 
Operational data analysis (PE) ............................................................................................................................ .:.::·_ .. _._ .. _ .... _ .. _ ... __ ... _ .. ·+··-· _ .. _ .. _._ .. _._ .. _. ___ 1_0_0 ____ 2_.o 

Total .............................................................................................................................. ,..................................... ......................... ......................... 6,374 143.5 

Base Amount Allocated to Materials Users (S.M) ........................................................................................................................................ -........................ • $37.1 million 
Less Part 170 Material Users Fees ............... : .............................. : ............................................................................................................................................ f--___ ss_._B_ml_l_lio_n 

Part 171 Base Fees for Material Users ............................................................................................................................................................. : .......... • $31.3 rnilffon 

1 Base annual fee includes all costs attributable to the materials class of Hcensees. The base lee does not include costs allocated to materials licensees for 
policy reasons. · · . 

• Amount is obtained by multiplying the direct FTE times the rate per FTE and adding the program support tunds. 

The allocation of the NRC's $9.9 
million in budgeted costs to the 
individual fuel facilities is based, as in 
FY 1991, primarily on the conferees' · · 
guidance that licensees who require the 
greatest expenditure of.NRG resources 
should pay the greatest annual fee. 
Because the two high-enriched fuel 
manufacturing facilities possess 
strategic quantities of nuclear materials. 
more NRC generic safety and safeguards 
costs (e.g., physical security] are 
attributable to these facilities. 

Using this approach, the base annual 
fee for each facility is shown below. 

Annual fee ($ in thousands) 

High Enriched Fuet 
Nuclear Fuel 

Services ............. 
Babcock and 

WilcoJL., .............. 

Subtotal. ......... 
Low Enriched Fuel: 

Siemens Nuclear 
Power ................. 

Babcock and 
WIicox ................. 

General Electric ... 
Westinghouse ....... 
Combustion 

Engineering 
(Hematite) ......... 

Combustion 
Engineering 
(Windsor) ........... 

Subtotal .......... 
UF, Conversion: 

Allied Signal 
Corp .................... 

Sequoyah Fuels 

Safe­
guards 

$1,073 

.1,073 

2,146 

150 

150 
150 
150 

150 

150 

900 

.................. 

Safety 

$1,097 

1,097 

2,194 

533 

533 
533 
533 

533 

533 

3,198 

381 

Corp ................... . 381 
-·-

Subtotal.. ....... ................... 762 
Other tuel facilities 

(9 facilities at 
$72,000 each) ...... ................... 648 --

Total ............... 3,046 6,802 

Total 

$2,170. 

2,170 

4,340 

683 

683 
683 
683 

683 

683 

4,098 

381 

381 

762 

648 
·--

9,848 

The allocation of the costs 
attributable to uranium recovery is also 
based on the conferees' guidance that 
licensees who require the greatest 

expenditure of NRC resources should 
pay the greatest annual fee. It is 
estimated that approximately 60 percent 
of the $2.0 million for urnnium recovery 
is attributable to uranium mills (Class I 
facilities). Approximately 20 percent of 
the.$2.0 million for uranium recovery is 
attributable to those solution mining 
licensees who do not generate uranium 
mill tailings (Class II facilities). The 
remaining 20 percent is allocated lb the 
other uranium recovery facilities (e.g. 
extraction of metals and rare earths). 
The resulting annual fees for each class 
of licensee are: 

-class I facilities--$167,500; 
Class II facilities--$73,200: 
Other facilities--$58,800. 

For spent fuel storage licenses, the 
generic costs of $172,000 has been 
spread uniformly to those licensees who 
hold specific or general licenses for 
receipt and storage of spent fuel et an 
ISFSI. This results in an annual fee of 
$43,000. 

To equitably and fairly allocate the 
$31.3 million attributable to the 
approximately 7,100 diverse material 
users and registrants, the NRC has 
continued to base the annual fee on the 
Part 170 application·and routine 
inspection fees. Because the application 
and inspection fees are indicative of the 
complexity of the license, this approach 
continues to provide a proxy for 
allocating the costs to the diverse 
categories of licensees based on how 
much it costs NRC to regulate each 
category. The fee calculation also 
continues to consider the Inspection 
frequency because the inspection 
frequency is indicative of the safety risk 
and resulting regulatory costs 
associated with the categories of 
licensees. In summary, the annual fee 
for each category of license is developed 
as follows: 

Annual Fce=(Application Fee+lnspection 
Fee/Inspection Priority) x Constant+ (Unique 
Category Costs) 
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The constant is the multiple necessary 
to recover $31.3 million and is 2.8 for FY 
1992. The unique costs ere any special 
costs that the NRC has budgeted for a 
specific category of licensees. For FY 
1992, unique costs of approximately $2.5 
million were identified for the medical 
improvement program which is 
attributable to medical licensees; about 
$200,000 in costs were identified as 
being attributable to radiography 
licensees: and about $100,000 was 
identified as being attributable to 
irradiator licensees. On the average, the 
materials annual fees for FY 1992 are 
increased about 50 percent above the FY 
1991 annual fees. The reason for this 
significant increase le twofold. First, the 
FY 1992 budgeted amount attributable to 
materials licensees is about 20 percent 
higher than the FY 1991 amount. Second, 
the number of licensees to be assessed 
annual fees in FY 1992 has decreased · 
about 21 percent below th!! FY 1991 
levels (from about 9,000 to about 7,000). 
The materials fees must be established 
at these levels in order to comply with 
the mandate of OBRA-90 to recover 
approximately 100 percent of the NRC's 
FY 1992 budget authority. A materials 
licensee may pay a reduced annual fee if 
the licensee qualifies as a small entity 
under the NRC'e size standards and 
certifies that it Is a small entity on NRC 
Form 526. 

To recover the $5.0 million 
attributable to the transportation class 
of licensees, $1.2 million will be 
assessed to the Department of Energy 
(DOE) to cover all of its transportation 
casks under Category,18. The remaining 
transportation costs for generic 
activities ($3.8 million) are allocated to. 
holders of approved QA plans. the 
annual fee for approved QA plans Is 
$62,800 for users and fabricators and 
$1,500 for users only. 

The amount or range of the FY 1992 
base annual fees for all materials 
licensees is summarized as follows: 
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MATERIALS LICENSES B~SE ANNUAL FEE 
RANGES 

Category of license Annual fees 

Part '70-High enriched $2.2 million: 
fuel. 

Part 70-Low enriched $683,000. 
fuel. . 

Part 40-UFo conversion .... $3S1,000. 
Part 40-Uranium $58,800 to $167,500. 

recovery. 
Pert 30-Qyproduct • $430 to $16,400. 

Material. . 
Part 71-TransportaUon s1,soo·to $62,800. 

ol Radioactive Material. 
Part 72-lndependenl · :$43,000: 
. Storage ·of Spent 

Nuclear Fuel. 

I l:llCludeS the annual 188 fOf' 8 in military 
"master" materials licensee ol broad-scope is$ued 
to Government agenc;ies wh!ch is·S3oo,ooo. 

Paragraph (e) is aniended·to.establish · 
the additional charge which is added to 
the base annual fees shown in 
Plll'.agraph (d) of this final rule. This 
surcharge continues to l>e shown, for 
convenience, with the applicable 
c.ategories in paragraph (d). The 
additional charge recovers 
approximately 40 percent of the NRC 
budgeted costs of $3.8 millioti relating to 
U.W disppsal generic activities because 
40 percent of the U.W is ·generated. by 
lliese licensees. Although these NRC . . 
U.W.disposal regulatQry actiyities are 
not directly ·attributable to. materials · 
liceniees, the costs nevertheless must be 
recovered in order to comply. with the 
req1,1irements of OBRA-90, The 
Commission has ·continued the. previous 
policy d_ecision to recover 
approximately 40 percent of these u.w 
costs froin materials licensees. The FY 
1992 budgeted costs relatecl to the 
additional ·charge ,and the amQunt of the 
·charge are calculated as foUows; 

cat~ory ol costs 

1. Activities . not attributatile . to an ex· 
isling NRC licensee· oi' c:1asa oni: · 
censee, Le., 40%. ot LLW disposal 
generic activities. ..••• :.~ ............. '..: ••• , ..... ; . 

FY 1992 
budgeted 
costs IS in 
· millions) 

$3.8 

_Of the $3.8 million in budgeted c_osts 
shown above forLLW activities, 50 
perc;ent of the amount ($1·.9 million) are 
allocated to fuel facilities included in . 
plll11·71 (19 facilities); as follows: 
·$155,100 per HEU, LEU, and UFiJecility 
end $38,800 for each of the other 9 fuel 
facilities. The remaining 50·p.ercent.(si.9 
million) are allocated to the inaterial 
licensees in categories. that.generate-low 
. level waste (1.000 licemiees). a. follows: 
$1;6QO per mateJ:;ials licensee except for 
those· in Categories 4A and-17. Those 

licensees that generate a significant VII; Regulatory Analysis 
amount of low level waste for purposes· 
of the.calculation of the $l,600 surcharge With respect to part 170, this fin&) rule 

f was developed pursuant to title V of the 
are in ee Categories 1.B, 1.D, 2.C, 3.A, · d d Off' A · · A 

B c L M N B c B A ln epen ent JCes ppropnat1on ct 3· • 3· • 3· • 3· ' 3· ' 4· ' 4· ' 5· ' 6· ' of 1. 952 (IOAA) (31 U.S.C. 9701) and the · and 7.B. The surcharge for Categories 
4A and 17, which also generate and/or Commission's fee guidelines. When 
dispose of low level waste, is $38,800 for .. developing these guidelin·es the 
Category 4A and $36,000 for Category Commission took into account guidance 
17. provided by the U.S. Supreme Court on 

Of the $6.2 million not recovered from March 4, 1974, in its decision of National 
small entities, $.8 million is allocated to Cable Television Association, lnc. v. 
fuel facilities and other materials United States, 415 U.S. 36 (1974) and 
licensees. This results in a surcharge of Federal Power Commission v. New 

· $150 per category for each licensee that England Power Company, 415 U.S. 345 
is not eligible for the small entity fee. (1974). In these.decisions, the Court held 

On the basis of this calculation, a fuel that the IOAA au_thorizes an agency to 
facility, a high enriched fuel fabrication c.harge fees for special benefits rendered 
licensee, for example, pays a base. to identifiable persons measured by the 
annual fee of $2,170,000 and an "value to the recipient" of the agency 
additional charge of $155,250 for. llW service. The meaning of the JOAA was 
activities and small entity costs. A further clarified on December 16, 1976, 
medical center with a broad-scope by four decisions of the U.S. Court of 

· program pays a base annual fee of Appeals for the District of Columbia, 
$12,200 and an additional charge of National Cable Television Association 
$1,750, for a total annual fee of $13,950 v. Federal Communications 
for FY 1992. Commission, 554 F.2d 1094 (D.C. Cir. 
Section 171.19 Payment 1976); National Association of 

Broadcasters v. Federal 
This section is revised to give credit Communications Commission, 554 F.2d 

for those partial payments made by 1118 (D.C. Cir. 1976); Electronic 
certain licensees In FY 1992 toward their .Jndustries Association v. Federal 
FY 1992 annual fees. The NRC Communications Commission, 554 F.2d 
anticipates that the:first, second, and 1109 (D.C. Cir. 1976) and Capital Cities 
third quarterly payments for FY ·1992 Communication, Inc. v. Federal 
will have been made by operating power Communications Commission, 554 F.2d 
reactor licensees and some materials 1135 (D.C. Cir. 1976). These decisions of 
licensees before the·final rule is the Courts enabled the Commission to 
effective. Therefore, NRC will credit develop fee guidelines that ere still·used 
payments received for those three · for cost recovery and fee development 
quarters toward the total annual fee to purposes. 
be assessed. The NRC will adjust the The Commission's fee guidelines were 
fourth quarterly bill in order to recover upheld on August 24, 1979, by the U.S. 
the full amount of the revised annual 
fee. As in FY t991, payment of the Court of Appeals for the F_ifth Circuit in 
annual fee is due on the effective date of Mississippi Power and Light Co. v. U.S. 
the rule and interest accrues from the Nuclear Regulatory Commission, 601 
effective date of the rule. However,. F.2d 223 (5th Cir. 1979), cert. denied, 444 
interest will be waived if payment is U.S. 1102 (1~80). The Court held that (1) 
received within 30 days from the the NRC had the authority to recover the 
effective date of the rule. f11ll cosfof providing services to 

identifiable beneficiaries; (2) the NRC 
. V. Environmental Impact: Categorical · could properly assess a fee for the costs 
Exclusion · of providing routine inspections 

The NRC has determined that this . · necessary to ensure a licensee's 
final rule is the type of action described compliance with the Atomic Energy Act 
in categorical exclusion 10 CFR . and with applicable regulations; (3) the 
51.22(c)(1). Therefore, neither an . . NRC could charge for costs incurred in 
environmental impact statement nor an conducting environmental reviews 
environmental impact assess~ent has required by NEPA; (4) the NRC properly 
been prepared for !he final regulation. included the costs of uncontested 

hearings and of administrative and 
VI. Paperwork Reduction Acl Statement technical support services in the fee . 

This final rule contains no information· schedule; (5) the NRC could assess.a fee 
collection requirements and. therefor!!, for renewing a li_cense.to operate ·a low-, 
is not subject to the requir1:1ments of the. level radioactive waste bllrial site;. and 
Paperwork Reduction Act of 1980 (44 (6) .the NRC's fees were not arbitrary or· 
U.S.C. 3501 et seq.). capricious .. 
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· · With respect to Part 171, on November 
5, 1990. Congress passed Public Law 
101-508. the Omnibus Budget 
Reconciliation Act of 1990 (OBRA-90). 
For FYs 1991 through 1995,. OBRA-90 
requires that approximately 100 percent 
of the NRC budget authority be 
recovered. To accomplish this statutory 
requirement, the NRC, in accordance 
with § 171.13, Is publishing the final 
amount of the FY 1992 annua:l fees for 
operating reactor licensees, fuel cycle 
licensees, materials licensees, and 
holders of Certificates of Compliance, 
registrations of sealed source end 
devices and QA program approvals, end 
Government agencies. OBRA-90 end the 
Conference Committee Report 
specifically state that (1) the annual fees 
be based on 'the Commission's FY 1992 
budget of $512.5 million less the 
amounts collected from part 170 fees 
ai:id the funds directly appropriated from 
the NWF to cover the Commission's high 
level waste program; (2) the erinual fees· 
shell. to the maximum extent 
practicable, have a reasonable 
relationship to the cost of regulatory 
services provided by the Commission: 
and (3) the annual fees be assessed to 
those licensees the Commission, in its 
discretion, determines can fairly, 
equitably. arid practicably contribute to 
their payment. Therefore, when 
developing the annual fees for operating 
power reactors the Commission 
continued to consider the various 
reactor vendors, the types of 
containment. and the location of the 
.reactor. The annual.fees for fuel cycle 
licensees, materials licensees, end 
holders of certificates, registrations and 
approvals end for licenses issued to 
Government agencies take into account 
the type of facility or approval and the 
classes of the licensees. 

Part 171, which established annual 
fees for operating power reactors 
effective October 20, 1986 (51 FR 33224: 
September 18, 1988), was challenged and 
upheld in its entirety in Florida Power 
and light Company v. united States. 846 
F.2d 765 (D.C. Cir. 1988), cert. denied. 
490 U.S. 1045 (1989). 

Parts 170 and 171, which established 
fees based on the FY 1989 budget, were 
also legally challenged. As a result of 
the Supreme Court decision in Skinner 
v. Mid-American Pipeline Co., 109 S. Ct. 
1728 (1989), and the denial of certiorari 
in Florida Power and light. all of the 
lawsuits were withdrawn. 

VIII. Regulatory Flexibility Analysis 
The NRC is required by the Omnibus 

Budget Reconcllla:tion Act of 1990 to 
recover approximately 100 percent of its 
budget authority through the assessment 
of user fees. This Act further requires 
that the NRC establish a schedule of 
charges that fairly and equitably 

allocates the aggregate amount of these 
charges among licensees. 

This final rule establishes the 
schedules of fees that are necessary to 
implement the Congressional mandate 
for FY 1992. The final rule results in an 
increase in the fees charged to all 
licensees, and holders of certificates. 
registrations. and approvals, including 
those licensees who are classified as 
small entities under the Regulatory 
Flexibility Act. The Regulatory 
Flexibility Analysis, prepared in 
accordance with 5 U.S.C. 604. is 
included as appendix A to this final rule. 

IX. Backfit Analysis 

The NRC has determined that the 
backfit rule, 10 CFR 50.109, does not 
apply to this final.rule and that a backfit 
analysis is not required for this final 
rule. The backfit analysis is not required 
because these amendments do not 
require the modification of or additions 
to systems. structures. components, or 
design of a facility or the design 
approval or manufacturing license for a 
facility or the procedures or 
o~ganization required to design. 
construct or operate a facility. 

List or Subjects 

10 CFR Part 170 
Byproduct material, Import and export 

licenses, Intergovernmental relations. 
Non-payment penalties, Nuclear 
m·aterials, Nuclear power plants and 
reactors, Source material. Special 
nuclear material. 

10 CFR Part 171 
Annual charges, Byproduct material. 

Intergovernmental relations. Non­
payment penalties, Nuclear materials. 
Nuclear power plants and reactors. 
Source material. Special nuclear 
material. Holders of certificates, 
registrations. approvals. Penalties. 

For the reasons set out' in the 
preamble and under the authority of the 
Atomic Energy Act of 1954, as amended. 
and 5 U.S.C. 552 and 553, the NRC is 
adopting the following amendments to 
10 CFR parts 170 and 171. 

Editorial Nole: Thia appendix will nol 
appear in the Code of Federal Regula lions. 

Appendix A to Thls Final Rule­
Regulatory Flexibility Analysis for the 
Amendments lo 10 CFR Part 170 
(License Fees) and 10 CFR Part 171 
(Annual Fees) 

I. Background 

The Regulatory Flexibility Act of 19~ 
(5 U.S.C. 601 et seq.) establishes as a 
principle ofregulatory practice that 
agencies endeavor to fit regulatory and 
informational requirements, consistent 
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with applicable statutes, to a scale 
commensurate with the businesses, 
organizations, and government 
jurisdictions to which they apply. To 
achieve this principle, the Act requires 
that agencies consider the impact of 
their actions on small entitles. If the 
agency cannot certify that a rule will not · 
significantly impact a substantial 
number of small entities, then a 
regulatory flexibility analysis is required 
to examine the Impacts on small entities 
and the alternatives to minimize these 
impacts. 

To assist in considering these impacts 
under the Regulatory Flexibility Act, the 
NRC adopted size standards for 
determining which NRC licensees 
qualify as small entities (50 FR.60241; 
December 9, 1985). These size standards 
were clarified November 6, 1991 (56 FR 
56672). The NRC size standards are as 
follows: 

(1) A small business is a business with 
annual receipts of $3.5 million or less 
except private practice physicians for 
which the standard is annual receipts of. 
$1 million or less. 

(2) A small organization is a not-for­
profit organization which is 
independently owned and operated and 
has annual receipts of $3.5 million or 
less. 

(3) Small governmental jurisdictions 
are governments of cities, counties, 
towns, townships, villages, school 
districts, or special districts with a 
popµlation of less than 50,000. · 

(4) A small educational institution is 
one that is (1) supported by a qualifying 
smell governmental jurisdiction. or (2} 
one that is not state or publicly 
supported and has 500 employees or 
less. 

Public Law 101-508, the Omnibus 
Budget Reconciliation Act of 1990 
{OBRA-90), requires that-the NRC 
recover approximately 100 percent of its 
budget authority, less appropriations 
from the Nuclear Waste Fund, for Fiscal 
Years (FY) 1991 through 1995 by 
assessing license and annual fees. For 
FY 1991, the amount to be collected was 
approximately $445 million, and for FY 
1992, the amount to be collected is 
approximately $492.5 million .. 

To comply with OBRA.::-90, the 
Commission proposed amendments to 
its fee regulations in 10 CFR parts 170 
and 171 on April 12, 1991 (56 FR 14870). 
On the basis of a careful evaluation of 
over 400 comments, the Commission 
issued a final rule on July 10, 1991 (56 FR 
31472). This final rule established the 
methodology to be used in identifying 
the fees to be assessed and determined 
the fees that were assessed and 
collected in FY 1991. Consistent with the 
Conference Committee Report 
accompanying OBRA-90, the NRC fairly 
and equitably allocated Its budget costs. 
This resulted in the assessment of 
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annual fees for all classes of licensees, 
including those classes of licensees with 
a substantial number of small entities. 
Using the same methodology established 
in the FY 1991 rulemaking, the NRC 
published a proposed rule on April 29, 
1992 (57 FR 18095), that would establish 
the fees to be assessed for FY 1992. 

I/. Impact on Small Entities 
The comments received on the 

proposed FY 1991 fee rule revisions end 
the small entity certifications received 
in response to the final FY 1991 fee rule 
indicate that NRC licensees qualifying 
as small entities under the NRC's size 
standards are primarily those licensed 
under the NRC's materials program. 
Therefore, this analysis will focus on the 
economic impact of the annual fees on 
materials licensees.· 

The Commission's fee regulations 
result in substantial fees being charged 
to those individuals, organizations, and 
companies that are licensed under the 
NRC materials program. Of these . 
materials licensees, the NRC estimates 
that about 25 percent (approximately 
2,000 licensees) qualify as small entities. 
Therefore, in recognition of this · 
substantial number of small entities, the 
NRC requested comments from small 
entities on the proposed FY 1991 rule; 
Comments were specifically requested 
on (1) how the proposed regulations 
would affect each class of licensee and 
(2) how the regulations could be 
structured to further minimize the 
economic impact on the licensee but still 
meet the statutory mandate of OBRA-
90. 

For materials licensees, the increase 
in fees assessed in FY 1991 consisted of 
(1) an increase of 25 percent in· the · 
license and inspection fees assessed 
under 10 CFR part 170 and (2) a new 
annual fee assessed under 10 CFR part 
171 that ranged from $290 to over 
$10,000. A number of small entities 
indicated that the·25 percent increase in 
license and inspection fees, although not 
desirable, would not have a significant 
economic impact on them. However, 
many other materials licensees 
commented that the new annual fee 
would have a negative economic impact 
on thein. Therefore, the regulatory 
flexibility analysis prepared for the July 
10, 1991, final rule, as well as this 
regulatory flexibility analysis, 
concentrates on the annual fee. 

The commenters on the FY 1991 · 
proposed fee rule indicated the 
following results if the proposed annual 
fees were not modified: 
-Large firms would gain an unfair 

competitive advantage over small 
entities. One commenter noted that a 

email well-logging company (a "Mom 
and Pop" type of operation) would 
find it difficult to absorb the annual 
fee, while a large corporation would 
find it easier. Another commenter 
noted that the fee increase could be 
more easily absorbed by a high­
volume nuclear medicine clinic. A 
gauge licensee noted that, in the very 
competitive soils testing market, the 
annual fees would put it at an extreme 
disadvantage with its much larger 
competitors because the proposed 
fees would be the same for a two­
person licensee as for a large firm 
with thousands of employees. 

-Some firms would be forced to cancel 
their licenses. One commenter, with 
receipts of less than $500,000 per year, 
stated that the proposed rule would, 
in effect, force it to relinquish its soil 
density gauge and license, thereby 
reducing its ability to do its work 
effectively. Another commenter noted 
that the rule would force the company 
and many other small businesses to 
get rid of the materials license 
altogether. Commenters stated that 
the proposed rule would result in 
about 10 percent of the well logging 
licensees terminating their licenses 
immediately and approximately 25 
percent terminating their licenses 
before the next annual assessment. 

-Some companies would go out of 
business. One commenter noted that 
the proposal would put it, and several 
other small companies, out of 
business or, at the very least, make it 
hard to survive. 

-Some companies would have budget 
problems. Many medical licensees 
{:Ommented that. in these times of 
slashed reimbursements, the proposed 
increase of the existing fees and the 
introduction of additional fees would 
significantly affect their budgets. 
Another noted that, in view of the cuts 
by Medicare and other third party 
carriers, the fees would produce a 
hardship and some facilities would 
experience a great deal of difficulty in 
meeting this additional burden. 
Although it was not clear to what 

_extent these impacts would materialize 
at the time the July 10, 1991, final rule 
was promulgated, ft was clear that the 
assessed annual fees would be·a 
relatively high portion of the gross . 
revenues of some licensees and far less 
of a portion for other larger material 
licensees. After the final rule was 
published, approximately 2,000 license, 
approval, and registration terminations 
were requested. Although some of these 
terminations were requested because 
the license was no longer needed or 
licenses or registrations could be 
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combined, indications are that other 
termination requests were due to the 
economic impact of the fees. 

The NRC continues to receive written 
and oral comments from email materials 
licensees. These comments indicate that 
the $3.5 million threshold for small 
,entities is not representative of small 
businesses with gross receipts in the 
thousands of dollars. These commenters 
believe that the $1,800 maximum annual 
fee represents a relatively high 
percentage of gross annual receipts for 
these "Mom and Pop" type businesses. 
Therefore, even the reduced annual fee 
could have a significant impact on the 
ability of these types of businesses to 
continue to operate. 

Members of Congress, in many of the 
more than 100 Congressional letters the 
NRC has received since the July 10, 1991, 
final rule was published, have expressed 
concern about the size of the NRC 
annual fees and their economic impact 
on small entities. Some of these letters 
have suggested that the Commission 
should act to further reduce the · 
economic impact on those licensees who 
conduct limited operations. The Small 
Business Administration (SBA), while 
commending the Commis·sion for 
complying with and using the RFA in the 
final rulemaking, suggested that the 
Commission should act to further 
alleviate the impact of the fees on smell 
businesses. The American Nuclear 
Society (ANS) also expressed concern 
about the impact of the annual fees on 
email entities and suggested that the 
Commission examine alternatives to 
further reduce the impacts. 

Therefore, the NRC considered 
additional alternatives, in accordance 
with the RFA, to alleviate the continuing 
significant impact of the annual fees on 
a substantial number of small entities. 

ll/. Alternatives 

Commenters on the proposed rule 
published April 12, 1991, and comments 
received subsequent to publication of 
the final rule on July 10, 1991, and 
comments received on the limited 
amendments to the fee schedules 
published as a final rule on April 17, 
1992 (57 FR 13625) suggested 
alternatives to reduce the impact on 
small entities. These comments are 
categorized as follows: 
-Base fees on some measure of the 
· amount of radioactivity possessed by 

the licensee (e.g., number of sources). 
-Base fees on the frequency of use of 

the licensed radioactive material (e.g., 
volume of patients). 

-Base fees on the NRC size standards 
for small entities. 
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The first alternative would result in 
the annual fee being in direct proportion 
lo the amount of radioactivity (e.g., 
number of radioactive sources) 
possessed by the licensee, independent 
of whether the licensee meets the size 
standard for e smell business. Thus, a 
large diversified firm that owns one 
source would get a reduced fee, while a 
smell entity, whose business may _ 
depend solely on the use of radioactive 
materials, would pay e larger fee 
because it hes more then one source. 
Thus, this alternative does not 
necessarily achieve the goal of the RF A 
to minimize the impact on small entities. 
The NRC also believes that this 
approach would not result In a fair and 
equitable allocation of its generic and 
other costs not recovered under 10 CFR 
part 170. Therefore, the NRC rejected 
this approach. 

For similar reasons, the second 
suggested alternative, basing the fee on 
the frequency of use of the licensed 
radioactive source, would not 
necessarily reduce the cost for small 
entities that meet the size standards 
discussed earlier. Therefore, the NRC 
also rejected this approach. 

The last alternative would base fees 
on the size standards that the NRC has 
used to··deflne small entities. This 
alternative would ensure that any 
benefits from modifying the proposed 
fees would apply only to small entities. 
Three basic options, each using the NRC 
size standards, were considered for 
modifying the annual fees Imposed on 
small entities: 

(1) Exempt all small entities which 
meet the size standards from annual 
fees. 

(2) Require small entities to pay a 
fixed percent of the amount of the fee in 
each of the specific material license fee 
categories. · 

(3) Establish e maximum fee for small 
entities. 

Under Option 1, all small entities 
would be exempted from fees. However, 
because small entities would not pay 
any of the generic costs attributable to 
their class of licensees, this option could 
be.viewed es inconsistent with the 
objectives of OBRA-90. Under this 
option, all the annual fees attributable 
to small entities would be paid by other 
NRC licensees. 

Under Option z. small entities would 
pay e percentage [e.g., 50 percent) of the 
proposed fee for each specific category 
of materials license, regardless of how 
small or large the fee is. This option 
could result in a reduction in annual fees 
that are already relatively small and 
that do not have a significant impact on 
a substantial number of small entities. 
However, for those fee categories 

assessed large annual fees, the 
percentage of reduction may result in 
asseBBing·small entities licensed under 
those fee categories relatively large 
annual fees. 

Option 3 would establish a maximum 
fee for all small entities. Under this 
option, a small entity would pay either 
the smaller of the annual fee for the · 
category or the maximum small entity 
fee. This alternative strikes a balance 
between the requirements of OBRA-90 
and the RF A. which are to consider and 
reduce, as appropriate, the impact of an 
agency's regulatory actions on_ small 
entities. Therefore, the NRC has adopted 
Option 3 as the most appropriate to 
reduce the impact on small entities.' 
Commenters on the proposed fee rule for 
FY 1992 did not present alternatives that 
have not been considered previously. 

IV. Maximum Fee 

To implement Option 3, the NRC 
established a maximum annual fee for -
small entities. The RFA and its 
implementing guidance do not provide 
specific guidelines on what constitutes a 
significant economic impact on a small 
entity. Therefore, the NRC has no 
benchmark to assist in determining the 
amount or the percent of gross receipts 
that should be charged to a small entity. 
To determine a maximum annual fee for 
a small entity, the NRC examined the 
NRC 10 CFR part 170 license and 
inspection fees established in 1991 and 
the 1991 Agreement State fees for those 
fee categories that are expected to have 
a substantial number of small entities. 
Because these fees have been charged to 
sinall entities, the NRC believes that 
these fees do not have a significant 
impact on them. In fact, the NRC 
concluded, in Issuing the July 10, 1991, 
final rule, that the existing materials 
license and inspection fees do not have 
a significant impact on small entities. 
This conclusion remains valid for the FY 
1992 fee rule. 

The maximum fees per year charged 
in 1991 by several Agreement States and 
by the NRC for materials license fee 
categories with a significant number of 
small-entities are shown below. 

Washington ................ _ .......................... .. 
Texas ........................................................ . 
Illinois ........................................................ . 
NRC .......................................................... .. 
Nebraska .................. - ............................ .. 
New York ........... - ..... - ... - ................... . 
Utah ........................................................... . 

- 170-SC-65 

1991 
Maximum 
average 

total lee per 
year 

$3,760 
2,100 
2,000 
1,590 
1,480 
1,030 

-440 

Table 1' presents the estimated total 
fees (part 170 plus part 171) for materials 

· licensees, assuming maximum annual . 
fees for small entitles of $2,000 or $1,500 
and an average number of licensing 
actions and inspections per year. If the 
maximum annual fee for small entities is 
established at $2,000, the average.fee 

. per year for all of the categories would 
be below the approximately $3,800 
ma,.dmum fee charged by Agreement _ 
Stales, except for radiography, waste 
receipt and packaging, and broad-scope 
medical licensees. The broad-scope 
me~iclll, and.waste receipt and 
packaging licensees are pnmarily large 
entities. Therefore, with a $2,000 -
maximum small entity annual fee and 
the average license and inspection fees, 
only small entities who are 
radi9graphers would pay slightly more -
than the current maximum Agreement 
State fee of approximately $3,800. If the · 
maximum fee is reduced by $ZOO (from 
SZ,000 to $1,800), then all categories of 
materials licensees, including 
radiographers, would pay no more for 
each category than the 1991 maximum 
Agreement State fee of about $3,800 if 
the licen11ee qualifies as a small entity. 

By establishing the maximum annual 
fee for small entities at $1,800, the 
annual fee for many small entities will 
be reduced while at the same time · 
materials licensees, including small 
entities, pay for most of the FY· 1991 
cos.ts ($22.3 million of the total $27.2 
mil_llon) attributable to them. Therefore. 
the NRC has established and will 
continue, for FY 1992, the maximum 
annual fee (base annual fee plus 
surcharge) for certain small entities at 
$1,800 for each fee category covered by 
each license issued to a small entity. 
Note that the costs not recovered from 
small entities are aliocated to other. 
materials licensees and to operating 
power reactors. _ 

While reducing the impact on many 
small entitles, the Commission agr!!eS 
th'at the current maximum annual fee of 
$1,800 for small entities, when added to _ 
the Part 170 license and inspection fees, 
may continue to haye a significant 
impact on materials licensees with 
annual gross receipts -in the thousands 
of dollars. Therefore, the Commission 
has further reduced the impact on small · 
entities with relatively low gross ·annual 
receipts. 

Commenters_have suggested that the 
NRG could reduce the impact of the fees 
for materials licensees by basing them 
on the licensee's nuclear ca·pacity (e;g., 
the· number of sources possessed, the 
number of hospital beds, or the amount 
of radioactive material possessed), or 
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the frequency of use of.the radioactive 
material. In adopting "the July 10, 1991, 
final rule. the Commission recognized 
that inherent differences exist in the 
nuclear capacity and the frequency of 
source use for many of the classes of · 
materials licensees. However. es 
indicated in Section Ill of this analysis, 
the Commission concludes that basing 
the fee on the number of sources, 
frequency of use, or amount of 
radioactive materiel possessed does not. 
necessarily reduce the impact of the fees 
on small entities, which Is the goal of the 
RFA. The Commission continues to 
believe that uniformly allocating the · 
generic and other regulatory costs to the 
specific license to determine the amount 
of the annual fee is e fair end equitable 
way to recover Its posts and that 
establishing reduced annual fees based 
on gross receipts (size) is the most. 
appropriate approach to minimize the 
impact on smell entities. Consistent with 
this approach, the Commission will 
continue the $1,800 maximum annual fee 

· for small entities. In addition, the 
Commission has created a lower tier 
annual fee for small entities with 
relatively small gross annual receipts or 
with a relatively small p·opulation (57 FR 
13625: April 17, 1992). . . . . 

To implement this action, .relatively 
small annual receipts were defined. 
Based on data from an NRC survey of 
materlals·licensees and the Department 
of Commerce industry census, the 

· following data shows the distribution of 
· businesses with annual gross receipts of 
· less than $3.5 million. 

, Annual gross receipts 

Less than $250K ............ . 
$250-$499K ...... , ............ . 
$500-$749K ................... . 
$750-$999K ................... . 
$1.000-$3,500K ............. . 

NRC Survey . Department 
of 

(%) Commerce 

45 
14 
B 
9 

24 

·55 
22 
6 
6 

11 

As shown, 45 to 55 percent (or about 
50%) of small businesses with gross 
annual receipts of less than $3.5 million 
have gross annual receipts that are less 
than $250,000. Thus, by defining 
-relatively small gross annual receipts as 
less than $250,000, a significant number 
of small entities would be eligible for a 
further reduction of the impact of the 
annual fees. This level would also help 
ensure that those small businesses 
which probably would be impacted the 
most would pay the lower fee. 

A similar approach was used to define 
a relatively small governmental 
jurisdiction. Using 1990 data from the 
National Association of Counties, the 
distribution for counties located in non­
Agreement States with a population-of 
less than 50,000 shows that a population 
level· of less than 20.000 would ensure 
that et least" 50 percent.of the small 
counties would ·be eligible for reduced 
fees (See the data presented below). 
This would also ensure that at least 50 
percent-ofother governmental 
jurisdictions (cities, town~. villages, 
school districts, etc.) could also receive 
1he beneflts·because these other 
jurisdictions are typically smaller than 
counties. · 

. Population 

Less than 5,000 .. ; .. ;: ..... ; ......................... .. ~=~:.~ ···---···· .................. : ........ . 
15,000-19,999 ........................................ .. 
20,000-24,999 ............................... : ........ .. 
25,000-50,000 ....... , .... .:. .. , .... , ................... .. 

Percent of 
· total 

10 
18 
16 
14 
9 

33 

The NRC also determined the amount 
of the annual fee that should be 
assessed to lower tier small entities 
(less than $250,000 for small businesses 
and small non-profit organizations, or 
less than 20,000 population for small 

governmental jurisdictions). In 
establishing the. annual fee for lower tier 
small entities, the CQmmission retained 
a balance between the objectives of the 
RF A and OBRA'-90. This balance can be 
measured by (1) the amount of costs 
attributable to small entities that is 
transferred to larger entities (the small 
entity subsidy); (2) the total annual fee 
small entities pay, relative to this 
subsidy: and (3) how much the annual 
fee·is for a lower tier small entity. 
Nuclear gauge users were used to 
measure the reduction in·fees because 
they represent about 40 percent of the 
materials lic.ensees and most likely 
would include a larger percentage of 
lower tier small entities than would 
other classes of materials licensees. 

Before presenting alternative fees, the. 
NRC notes that the number of licensees 
filing small entity certifications for the 
FY 1991 annual fees is lower than 
originally estimated. The NRC estimated 
3,000 certifications in the July 10, 1991. 
rule. which would have resulted in an 
estimated cost of about $5 million in the 
small entity subsidy. On the basis of the 
response to the FY 1991 billings, the 
NRC"s estimate is now that there are 
about 2,000 small entities. 

The following data shows four 
different lower tier Bll}all entity fees. 
their impact on the licen,sees, and their 
impact on the balance between OBRA-
90 and RFA. 

Allernalive lower lier small entity annual lee 
Reduction In fee 
for gauge users 

(%) 

ES1imaled FY 
1992 small entity 

subsidy ($ M) 

Estimated FY 
1992 annual lees 

paid by small 
entities ($ M) 

S1 ,200 ...................................................................................................... - .............................................................. . 
900 ........................................................................................................................................................................... . 
700 ............ · ............................................................................................................................................................ .. 
400 ........................................................................................................................................................................... . 
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30 
so 
60 
75 

$5.0 
5.3 
5.5 
6.0 

$4.5 
4.2 
4.0 
3.5 
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Each of the alternative lower tier 
annual fees reduces the annual fee for 
qualifying nuclear gauge licensees. 
However, the Commission established 
an annual fee of $400 for the lower tier 
small entities because this amount 
should ensure that the lower tier small 
entities receive a reduction (75 percent 
for small gauge users) substantial 
enough to mitigate any severe impact. 
The amount of the email entity subsidy 
resulting from this fee is equivalent to 
the amount estimated in the July 10, 
1991, final rule, increased by 20 percent 
to account for the FY 1992 budget 
increase and the reduced number of 
materials licensees resulting from 
license terminations after the FY 1991 
rule became effective. Although the 
other reduced fees would result in lower 
subsidies, the Commission believes that 
the amount of the associated annual 
fees, when added to the license and 
inspection fees, would still be 
considerable for small businesses and 
organizations with gross receipts that 
ere less than $250,000 or for 
governmental entities In jurisdictions 
with a population of less than 20,000. 

V.Summary 

The NRC hes determined the annual 
fee significantly impacts a substantial 
number of small entities. A maximum 
fee for small entities strikes a balance 
between the requirement to collect 100 
percent of the NRC budget and the 
requirement to consider means of 
reducing the impact of the proposed fee 
on small entities. On the basis of its 
regulatory flexibility analysis and the 
April 17, 1992. final rule lhe NRC 
concluded that a maximum annual fee of 
$1,800 for small entities and a lower tier 
small entity annual fee of $400 for small 
businesses and non-profit organizations 
with gross annual receipts of less than 
$250,000, and small governmental 
entities with a population of less than 
20,000, will reduce the impact on small 
entities. At the same time, these reduced 
annual fees are consistent with the 
objectives of OBRA-90. Thus, the 
revised fees for small entities maintain a 
balance between the objectives of 
OBRA-90 and the RFA. The NRC has 
used the methodology and procedures 
developed for the FY 1991 fee·rule in this 
rule establishing the FY 1992 fees. 
Therefore, the analysis and conclusions 
established in the FY 1991 rule remain 
valid for this final rule. 

TABLE 1.-1991 AVERAGE TOTAL SMALL 
ENTITY FEES PER YEAR 

Total small entity fee • 

Ma,r annua' License fee calegory Max annual fee= lee= $2K $1.SK 

Special Nuclear 
Material (SNM): 
1C. Industrial 

Gauges .... , ................ S1.672 $1,672 
ID. All olher &NM .•...... 2,506 2.006 

Source Malarial: 
28. Shielding ............... 463 46.1 
2C. Olher Source 

Materials •.••..•.••......... 2.867 2,367 
8yproduc1 Malarial: 

3A. Manufacturing-
Broad .......•.....•.......... 3,560 3,060 

3B. Manufacturing-
Other ......................... 3,343 2,843 

3C. 
Radiopharmaceuti· 
cals ........................... 3,207 2.1o·r 

30. 
Radiopharmaceuti-
cals-
Manufacturing .......... 2,677 2,177 

3E. lrradialors-SeH-

shield·······-······-······ 1,699 1,699 
3F. lrradiators-

<10,000 Cl. •............ 2,623 2,123 
3G. lrradialors-

>10,000 Ci .............. 3.840 3,340 
3H. Exempt 

distribution-
Device review .......... 2,815 2,31~ 

31. Exempl 
distribution-No 
device review ........... 2,682 2.10:• 

3J. Gen. license-
Device r811lew ·········· 2,679 2,179 

3K. Gen. license-
No device review .... 2,708 2,200 

3L. R&D-Broad ......... 3,210 2.710 
3M. R&D-Olher ......... 3,050 2,550 
3N. Service license ..... 2,733 2.23~1 
30. Rlildography ...••..•. 4,050 3,550 
3P. All other 

byproduct 
materials ................... 2.120 2,120 

Waste Disposal and 
Processing: 
48. Waste receipV 

packaging ................. 4,680 4,180 
4C. Waste recelpl-

prepac~ .•.......... 3,216 2,716 

Well Logging: 
SA. Well logging....... . 3,207 2,707 

Nuclear Laundry: 
6A. Nuclear laundry. . 3,03C 2,530 

Human Useof 
Byproduct, Source, 
or SNM: 
7A. Telelherapy .•.•....... 3,788 3,288 
78. Medical-broad .... 4,360 3,860 
7C. Medical other ...•... 3,130 2,630 

Clvi1 Defense: 
BA. Civ~ defense ......... 1,789 1.789 

Device. Product, or 
Sealed Source 
Safety Evaluation: 
9A. Device/ 

p,oduc:1-aroad ....... 3,200 2,700 
90.0evice/ 

product-Other ........ · 2,580 2,080 
9C. Sealed 

sources-Broad ....... 1,530 1,530 
9D.Sealed 

sources-Other ....... 770 770 

• Based on average 1 O CFR part 170 lees plus 
maximum annual lees. 
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57 FR 39421 
Published 8/31/92 

10 CFR Part 171 

RIN 3150-AE20 

Revision of Fee Schedules; 100% Fee 
Recovery, FY 1992 

Correction 

In rule document 92-17027 beginning 
on page 32691 in the issue of Thursday, 
July 23, 1992, make the following 
corrections: 

1. On page 32694, in the third column, 
in the first full paragraph, in the sixth 
line, "lUFs" should read "UF&"· 

2. On page 32701, in Table IV, remove 
the "Note:" appearing between 
footnotes 1 and 2 and Insert the 
following information al the end of 
Table IV. 

TOTAL BASE FEE AMOUNT AL­
LOCATED TO POWER REAC. 
TORS 

LESS ESTIMATED PART 170 
POWER REACTOR FEES 

PART 171 BASE FEES FOR OP· 
ERATING POWER REACTORS 

S,399.B fflllhon • 

90.2 mi!lton 

$3096 m,l!i0r1 

3. On page 32703, in TableV, in the 3d 
column; in the 15th line; "2,810,DOO" 
should read "2;a10,000". . 
· 4; On page 32704, in :TabfoVI, in the 
2d and 3d columns; in the 11th line, 
"2,1541• and "53;4" should appea.r in the. 
4th and 5th columns, respectively_. 

§ 17·1.16 [Corrected] 

5. On page 32715, in § 171.16(d), in the 
table, in 3C, in the second line, 
"radiopharmaceuticals" was· 
misspelled.# 

58 FR 7715 
Published 2/9/93 
Effective 7 /1 /93 

Licenses and Radiation Safety 
Requirements for /,radiators 

See Part 36 Statements of Consideration 
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58 FR 38666 
Published 7/20/93 
Effective 8/19/93 

10 CFR Parts 170 and 171 

RIN 3150-AE49 

FY 1991 and 1992 Final Rule 
Implementing the U.S. Court of 
Appeals Decision and Revision of Fee 
Schedules; 100% Fee Recovery, FY 
1993 

AGENCY: Nuclear Regulatory 
Commission. · 

ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission (NRC) is amending the 
licensing, inspection, end annual fees 
charged to its applicants and licensees. 
The amendments are necessary to 
implement Public Lew 101-508, 
enacted November 5, 1990, which 
mandates that tho NRC recover 
approximately 100 percent of its budget 
authority in Fiscal Year (FY) 1993 less 
amounts appropriated from the Nuclear 
Waste Fund (NWF). The amount to be 
recovered for FY 1993 is approximately 
$518.9 million. 

In addition, this· rule implements a 
decision of the U.S. Court of Appeals for 
the District of Columbia Circuit dated 
March 16, 1993, that remanded to the 
NRC portions of the FY 1991 annual fee 
rule. The remanded portions pertain to: 
(1) The NRC's decision to exempt from 
annual _fees nonprofit educational 
institutions, but not other enterprises, 
on the ground in part that educational 
institutions are unable to pass through 
the costs of annual fees to their . 

customers; and (2) the Commission's 
decision to allocate generic costs · 
associated with low~level waste (LLW) · 
disposal"by groups of licensees, rather 
than by individual licensee. Because the 
court's decision was also extended to 
cover the NRC's FY 1992 annual feu rule 
by subsequent court order, this final 
rule addresses the FY 1992 rule as well. 
In this final rule, the NRG has 
retroactive to FY 1991, revoked the 
exemption from annual fees for 
nonprofit educational institutions end 
hes changed its method of allocating the 
budgeted cost for low-level waste 
activities. These approaches ere 
consistent with the court's decision. 
EFFECTIVE DATE: August 19, 1993. 
FOR FURTHER INFORMATION CONTACT: C. 
James Holloway, Jr., Office of the 
Controller, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555, 
Telephone .301-492-4301. 
SUPPLEMENTARY INFORMATION: 

I. Background. 
II. Responses to comments. 
Ill. Final action-changes included in final 

rule. 
IV. Section-by-section analysis. 
V. Environmental Impact: Categorical 

exclusion. 
VI. Paperwork reduction act statement. 
VII. Regulatory analysis. 
Vlll. Regulatory flexlblllty analysis. 
IX. Backflt analysis.· 

I. Background 
Public Law 101-508, the Omnibus 

Budget Reconciliation Act of 1990 
· (OBRA.-90), enacted November 5, 1990, 

requires that the NRG recover 
approximately 100 percent of its budget 
authority less the amount appropriated 
from the Department of Energy (DOE) 
administered NWF, for FYs 1991 
through 1995 by assessing fees to NRC 
applicants end licensees. Public Lew 
101-576, the Chief Financial Officers 
Act of 1990 (CFO Act), enacted 
November 15, 1990, requires that the 
NRC perform a biennial review of its 
fees and other charges imposed by the 
agency and revise those charges to 
reflect costs incurred in providing those 
services. 
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The NRC assesses two types of foes to 
recover its budget authority. First, 
license end inspection fees, established 
at 10 CFR part 170 under the authority 
of the Independent Offices 
Appropriation Act (IOAA) (31 U.S.C. 
9701), recover the NRC's costs of 
providing individually identifiable 
services to specific applicants and 
licensees. The services provided by the 
NRC for which these fees are assessed 
are generally for the review of 
applications for the issuance of now 
licenses or approvals, amendmeµts to or 
renewal of licenses or approvals, and 
inspections of licensed activities. 
Second, annual fees, established at 10 
CFR pert 171 under the authority of 
OBRA-90, recover generic end other 
regulatory costs not recovered through 
10 CFR part 170 fees. 

Subsequent to ~nectment of OBRA-
90, the NRC published three final fee 
rules after evaluation of public 
comments. On July 10, 1991 (56 FR 
31472), the NRC published a final rule 
in the Federal Register that established 
the part l?O professional hourly rate 
and the materials licensing end 
inspection fees, es well es the pert 171 
annual fees to be assessed to.recover 

· approximately 100 percent of the FY 
1991 budget. In addition to establishing 
the FY 1991 fees, the final rule · 
established the underlying basis and 
method for determining the 10 CFR pert 
170 hourly rate and fees, end the 10 CFR 
pert 171 annual fees. The FY 1991 rule 
was challenged in Federal court by 
several parties: the U.S. Court of 
Appeals for the District of Columbia 
Circuit rendered its decision on March 
16, 1993, The court decision was also 
extended to cover the FY 1992 fee rule 

. by.court order.dated April 30, 1993. The 
court case and the NRC's resp.onse to the 
issues remanded by th,e court ere 
discussed in Section II of this final rule. 

On April 17, 1992 (57 FR 13625), the 
NRG published in the Federal Register 
two limited changes to 10 CFR perts 170 
and 171. The limited changes became 

· effective May 18, 1992. The limited 
. change to 10 CFR pert 170 allowed the 
' NRC to bill quarterly for those license 
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fees that were previously.billed every 
six months. · 

The limited charige to 10 CFR part 
171 adjusted the maximum annual fee 
of $1,800 assessed a materials licensee· 
who qualifies es e small entity under the 
NRC's size standards. A lower-tier smell 
entity fee of $400 per licensed category 
was established for small businesses 
and non-profit organizations with gross 
annual receipts ofless than $250,000 
and small.govemmen,al jurisdictions 
with a population of less than 20,000. 

On July 23, 1992 (57 FR 32691), the 
NRC published a final rule in the 
. Federal Register that established the 
licensing, inspection, and annual fees 
necessary for the NRC to recqver 
approximately 100 percent of its budget 
authority for FY 1992. The basic 
methodology used in the FY 1992 final 
rule was unchanged from that used to 
calculate the 10 CFR part 170 
professional hourly rate, the specific 
materials licensing and inspection fees: 
in 10 CFR part 170, and the 10 CFR part 
171 annual fees in the final.rule 
published July 10, 1991 (56 FR 31472). 

Section 2903(c) of the Energy Policy 
Act (enacted in October 19~2) requires 
the NRC to undertake a broad review of 
its annual fee policies under section 
6101(c) of OBRA--90, solicit public 
comment on the need for policy 
changes, and recommend changes in 
existing law to the Congress that the 
NRC finds are needed to prevent the 
placement of an unfair burden on 
certain NRC licensees. To comply with 
the Energy Policy Act requirements, the 
NRC published for public comment a 
separate notice in the Federal Register 
on April 19, 1993 (58 FR 21116). The 
90-day public comment period for this 
notice expires on July 19, 1993. 

On April 23, 1993 (58 FR 21662), the 
NRC published the proposed rule for FY 
1993 establishing the licensing, 
inspection, and annual fees necessary 
for the NRC to recover approximately 
100 percent of its budget authority for 
FY 1993, less the appropriation received 
from the NWF. The basic methodology 
used in the proposed rule was 
unchanged from that used to calculate 
the 10 CFR part 170 professional hourly . 
rate, the specific materials licensing and 
inspection fees in 10 CFR part 170, and 
the 10 CFR part 171 annual fees set forth 
in the final rules published July 10, 
1991 (56 FR 31472) and July 23, 1992 
(57 FR 32691). Because of the need to 
collect annual fees for FY 1993 prior to 
October 1, 1993, the Commission is 
·promulgating this final rule before it 
completes the user fee review mandated 
by the Energy Policy Act. Changes in 
Commission policy resulting from that 
review will be incorporated in fee 

schedules promulgated in future years. 
The NRC placed a copy of the · 
workpapers relating to the proposed 
rule in its Public Document Room at 
·2120 L Street, NW., Washington, DC, in 
the lower level of the Gelman buildii:ig, 
Workpapers relating to this final rule 
will also be placed in the Public 
Document Room. 

Il. Responses to Comments 
The NRC received more than 500 

public comments on the proposed rule. 
Although the comment period expired 
on Mai24, 1993, the NRCreviewed and 
.evaluated all comments received prior 
to June 25, 1993. Copies of all comment 
letters received are available for 
inspection in the NRG Public Document 
Room, 2120 L Street, NW. (lower level), 
Washington, DC. 

Many of the comments were similar 
in nature. For evaluation purposes; 
these comments have been divided into 
two groups. The first group deals with 
the remand issues of the U.S. Court of 
Appeals for the District of Columbia 
Circuit case decided on March 16, 1993. 
The second group deals with the 
remaining comments on the FY 1993 
proposed rule. The comments are as · 
follows: 

A. Comments Regarding U.S. Court of 
Appeals for the District of Columbia 
Circuit Remand Decision-FY 1991-FY 
1993 Fee Schedules 

1. Taking Account of Licensees' Ability 
To Pass Through Fee Costs to Customers 

Comment. A number of comments 
were received on the question of setting 
NRC annual fees in part on the basis of 
whether the licensee can passthrough 
the costs of those fees to its customers. 
The NRC had proposed abandoning 
consideration of passthrough capability, 
a factor it previously had used in part 
to justify its fee exemption for certain 
nonprofit educational institutions, on 
the grounds that to evaluate each 
licensee's passthrough ability was an 
extremely difficult administrative· task 
that required expertise and information 
unavailable to the agency. 

Many commenters supported the 
NRC's approach of not setting any 
license fees on the basis of passthrough, 
due to the difficulties inherent in its 
use. One stated that to do otherwise 
would be cumbersome and subjective, 
and cause fees to vary in response to 
changing market conditions. Another 
commenter noted that if passthrough 
were used, the exempted fees would 
almost certainly be paid by power 
reactors, which have trouble passing on 
their costs due to fee schedules 
established by public utility 
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commissions. One commenter stated 
that if foreign competition cre·ated a . . 
passthrough problem, Congress and not 
the NRC was the proper forum in .which 
to seek relief for passthrough 
considerations. · · 

Another group of commenters · 
disagre(!d with the NRC's suggested · 
approach, and argued.that passthrough. 
should be considered when.devising a 
fee schedule. Many domestic uranium 
producers told the NRC th.at their 
industry cannot passthrough costs to 
customers due to foreign competition, 
lower demand and long~term fixed price 
contracts. Another commenter :SUggested 
that nuclear medicine departments 
should be eligible for exemption from 
fees due to passthrough considerations. 
They are often reimbursed for patient 
care by the Health Care Financing · 
Administration, which does not take 
NRC fees into account. Coinmenters also 
claimed that, contrary to the NRC's 
stated position, the agency does have 
the necessary expertise to.evaluate 
licensees' passthrough capacity and 
must do so tinder both OBRA-90 and 
the March 16, 1993, Court of Appeals 
decision. One commenter stated that the 
NRC could simply request an affidavit 
from the licensee explaining bow the 
licensee was unable to passthrough its 
fee costs. 

Response. After carefully considering 
the comments received on this difficult 
issue, the Commission has decided to 
ad.opt its proposal not to use 
passthrough as a factor for any licensee 
when setting that licensee's fee 
schedule. The Commission recognizes 
that all licensees dislike paying user 
fees and that such fees must be taken 
into account as part of running a 
business or other enterprise. However, 
the Commission does not believe it has 
the expertise or information needed to 
undertake the subtle and complex 
inquiry whether in a market economy 
particular licensees can or cannot easily 
recapture the costs of ~nual.fees from 
their customers. As it stated in the 
proposed rule, the Commission "is not 
a financial regulatory agency, and does 
not possess tl.ie knowledge or resources 
necessary to continuously evaluate 
purely business factors. Such an effort 
would require the hiring of financial 
specialists and • • • could (lead to) 
higher fees charged to licensees to pay 
for an expended bureaucracy to ... 
determine if• * * licensee(s) can pass 
on the cost of(their) fees." (58·FR 
21662). . . . 

Although in the final FY 1991 annual 
fee rule the Commission stated that. 
passthrough was a factor justifying the 
exemption of nonprofit educational · 
institutions from fees, the Commission 
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had no empirical data on which it based 
its belief that colleges and universities 
could not pass through fee costs. Rather, 
it acted primarily on policy grounds, in 
an effort to aid nuclear-relllted 
education for the benefits it provides to 
·the nuclear industry and society as a 
whole. On further reflection, the 
Commission now acknowledges that 
these institutions are not structurally 
incapable of compensating for increased 
costs, such as·NRC fees,.by means of 
higher tuition (prices) or budget cuti;, in 
the same manner as profit-oriented 
licensees. 

The Commission disagrees with those 
pommenters who claim the NRC must 
by law set fees at least in part on the 
basis of passthrough considerations. In 
its decision, the D.C. Circuit clearly 
stated that "(t)he statutory language and 
legislative history (of OBRA-90) do not, 
in our view, add up to an inexorable 
mandate to protect classes of licensees 
with limited ability to pass fees 
forwarcl." Allied-Signal at 5. The court 

· went on to say that "(b)ecause (price) 
elasticities are typically hard to discover 
with much confidence, the 
Commission's refusal to read (OBRA-,-
90) as a rigid mandate to do so is not 
only understandable but reasonable ... 
Allied-Signal at 6-7. The Commission 
agrees with these observations·, which 
defeat the suggestion that the· 
Commission has a statutory obligation 
to exempt licensees who cannot pass 

. through .their fees to customers. 
After full consideration of the 

passthrough question, the Commission 
has concluded that it cannot set feos 
using passthrough considerations with 
reQonable accuracy and at reasonable 
cost even for classes of licensees with 
few members. If the Commission were 
to attempt such an endeavor, it would · 
require a comprehensive, on-going audit 
of each licensee's business and the 
·industry of which it was a part. The 
Commission would.have to examine tax 
returns, financial statements, and other 
commercial "data that some licensees 
might QB reluctant to reveal. The 
Commission could not simply rely on 
self-serving affidavits or statements by 
licensees themselves on passthrough 
problems, without jeopardizing the 
integrity of the 100 percent fee recovery 
system mandated by the Congress. . 
Instead, the Commission would have to 
verify its licensees' submissions 
independently. . 

Even lf the Commission could obtain 
all the necessary information, it does 
not have the business expertise or the 
resources to evaluate aceurately that 
information in order to make a 
passthro~gh determination. Because this 
is the case, the Commission will not 

establish fees or base any exemptions on 
the alleged inability of a licensee to pass 
through fee costs to its customers; 

This policy applies to all licensees, 
including those companies with long­
term, fixed price contracts. In that 
regard, the Commission notes that 
companies who do business using such 
contracts are continuously liable for 
changes in the tax codes and other 
Federal and State regulations 'that occur 
subsequent to the commencement of 
these contracts, like all other enterprises 
active in the American economy. The 
Commission believes the current 
situation is no different. The 
Commission is sympathetic to licensees' 
complaints on the passtluough issue, 
but believes that it has no other choice 
but to pursue the course of action it has 
chosen. 

2. Fee Exemption for Nonprofit 
Educational Institutions 

Comment. The Commission solicited 
comments on whether to continue the 
exemption from fees for nonprofit 
educational institutions. The 
Commission had proposed continuing 
the exemption solely on the grounds 
that nuclear-related education provides 
a benefit both to the nuclear industry 
and society at large. See Final FY 1991 
Rule, 56"FR 31477 (1991). Responding 
to.the court's suggestion that 
educational licensees might -be 
differentiated from profit-oriented or 
other licensees, the Commission 
requested in particular comments on 
whether nuclear education might "yield 
exceptionally large externalized 
benefits"-i.e., exceptional benefits that 
"cannot be captured in tuition or other 
market prices." Allied-Signal at 8. The 
Commission also "invite(d) public 
comments on whether to discontinue 
the educational exemption" entirely. 58 
FR 21664 (1993), 

Many of the comments received on 
this issue supported retaining the 
exemption for nonprofit educational 
institutions. These commenters; mostly 
colleges and universities, asserted that 
they provide a great benefit to society 
through nuclear-related education, and 
that they would be hard-pressed to 
sustain their programs in the face of 
newly imposed fees. Some claimed that 
if the exemption were removed, they 
would be forced to shut down or 
drastically curtail their·nuclear 
education program~. One commenter 
suggested that if fees were to be charged, 
that it be done on a graduated basis,· 
presumably to lessen the burden on 
certain licensees. Another commenter 
made the point that fees should not be 
charged to programs receiving support 
from the Federal government in other 
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ways. Some commenters urged not only 
keeping the exemption in place, but 
expanding it to include museums and 
other nonprofit institutes. No 
commenter, however, addressed in any 
meaningful detail the question whether 
educational activities yielded 
"exceptionally large externalized 
benefit's", the distinction emphasized by 
the court as a possible alternative 
justification for special generic 
treatment of educational institutions. 

Other commenters instead argued that 
the generic educational exemption 
should be abandoned. A nonprofit 
institute asserted that if it had to pay 
fees to the NRC, others should as well .. 
It believed that if all nonprofit 
educational institutions paid "their fair 
share," the fee·burden on those 
institutions would be lowered. 
Similarly, a nonprofit hospital called for 
ending the educational exemption to 
create a more equitable fee schedule. 
The commenter also believed that the 
exemption penalized those nonprofit 
hospitals that were not covered by the 
educational exemption competing for 
scarce research funds and limited 
numbers of patients. Another 
commenter, a utility, made the 
argument that the NRC should only be 
concerned with guarding the public 
health and safety, not subsidizing 
colleges and universities. It too called 
for an end to the exemption. And a 
major fuel facility asserted that the NRC 
had no discretipn to exempt colleges 
and universities from paying fees, and 
that the exemption should be 
discontinued. . 

Response. The Commission finds the 
choice before it on this issue a difficult 
one. As a general principle, the . 
Commission favored.a fee schedule 
under which each NRC licensee, 
including nonprofit educational 
institutions, pays its fair share of NRC 
costs in accordance with the mandate of 
Congress. Under such an approach, the 
NRC does not have to make difficult 
normative judgments regarding the 
relative social value of the benefits 
provided by the activities of NRC's 
licensees or equally difficult economic 
judgments regarding the impact of 
annual fees on the availability of those 
benefits. Nevertheless, the Commission 
·recognizes that imposing fees on 
beneficial activities creates some risk, 
often very difficult to ascertain 
quantitatively, of cutting back on 
benefits. The Commission is reluctant, 
in particular, to impose fees that could 
result in diminishing the already · 
dwindling number of university 
programs devoted to the nuclear 
sciences. But the Commission is not in 
Ii position to analyze with any 
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confidence the potential burden on · 
edl.!cational benefits in comparison with 
the burdens that fees will impose on the 
beneficial activities of other licensees. 

In the wake of the court's decision, 
the Commission issued a proposed rule 
that would continue in place the 
educational exemption. The 
· Commission now has reluctantly 
concluded that in view of the court 
decision and the administrative record . 
developed during the comment period, 
It cannot justify a generic "educational" 
exemption for FY 1993. Nor can it 
adequately rationalize the generic 
exemption previously allowed in FY 
1991 and FY 1992. 

Although the Commission had 
anticipated that colleges and 
universities benefiting from the 
exemption would take up the 
Commission:s invitation to discuss e.µd 
elaborate upon the "exceptionally large 
externalized benefits" point made by 
the court, they did not do so. Nor does 
the Commission have in hand sufficient 
economic data, analyses, or other 
support for issuing an across-the-board 
exemption to nonprofit educational · 
institutions. As a result, the 
Commission lacks an adequate 
administrative record on which to base 
a continued generic exemption of all . 
nonprofit educational institutions. 

This is especially true in light of the 
court decision, which forced the 
Commission to acknowledge the serious 
weakness of, and abandon, the . 
pessthrough argument formerly made on 
behalf of these institutions. As the 
Commission has. stated above, -that 
argument was not based on empirical 
data. Pessthrough ability in any event is 
an unworkable standard for setting · 
annual fees. Without either the 
passthrough rationale or a persuasive 
"exceptionally large externalized 
benefits" rationale, the Commission has 
no choice but to charge colleges and 
universities fees appropriate to their 
status es licensees, just as it charges 
other classes of licensees who can and 
do claim that they provide important 
benefits to society that are worthy of 
generic fee exemptions. 

The Commission acknowledges the 
seeming paradox in charging fees to a 
program that receives support from 
other agen~ies of the Federal 
government. However, it believes that it 
has no choice, given 100 percent 
recovery requirements and fairness and 
equity, but to charge all licensees 
whenever possible. For instance, the 
NRG levies both annual and user fees on 
all other NRG licensees including 
.nonprofit; tax-exempt entities such as 
hospitals, museums, and institutes. 
Furthermore, the NRC also directly 

charges annual fees to other Federal 
.agencies such.as the Deportment of 
Veterans Affairs, the National Institutes 
· of Health and the Department of 
Defense. Charging annual fees to 
colleges and universities is consistent 
with the Commission's preferred 
approach to fee recovery and 
Congressional guidance that NRc· 
establish .a schedule of annual charges 
that fairly and equitably allocates the 
aggregate amount of the charges among 
licensees and, "to the maximum extent 
practicable, reasonably reflects the cost 
of providing services to such licensees 
or classes of licensees. 

The Commission was also struck by 
the comments that attacked the 
educational exemption and urged its 
abandonment. Because those arguments 
were made by organizations such as 
hospitals, utilities and fuel facilities that 
presumably benefit from an educated 
nuclear workforce, the Commission read 
these comments as an indication that at 
least some assumed beneficiaries of 
education do not view it quite so 
positively as the Commission had 
believed. This in tum strengthened the 
Commission's view that the mere 
observation that education benefits 
society is not alone enough to support 
a generic exemption. 

The Commission, however, is not 
unsympathetic to the: problems this new 
course of action is likely to cause many 
formerly exempt nonprofit educational 
institutions. Because this is a change in 
policy, the Commission "'.ould like to 
call to the attention of affected licensees 
the possibility of paying the annual fee 
on an installment basis under 10 CFR 
15.35(b), subject to agency approval and 
demonstrated need on the part of the 
requesting licensee.1 

The Commission also notes that, like. 
all other licensees, affected nonprofit 
educational licensees can request 
individual exemptions, under 10 CFR 
171.U(b) or (d) for university research 
reactors or materials licenses. Some 
commenters expressed particular 
concern over the fate of research 
reactors. Any licensee seeking an 
individual exemption under the "public 
interest" stlindard in§ 171.1l(b) would 
be expected, es port of its showing that 
exceptional treatment is justified, to 
demonstrate severe fimmcial hardship 
resulting from the newly imposed 
.annual fees as well as significant 
"externalized benefits". This could 
include benefits to other NRC licensees. 

1 Requests to pay fees on an Installment basis 
must be subm!Ued In writing to the NRC, Office of 
the Controller, Division of Accounting and Finance, 
Washington, DC 20555. All requests must furnish 
satisfactory evidence of Inability to pay the debt In 
one lump sum •. 
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.The Commission will be examining the 
general issue of exempting nonprofit 
educational instjtutions as·part of its · 
Energy Polley Act-mandated-review, 
and may choose following that review to 
modify further its policy in this area or 
to racommend Congressional action. For 
FY 1993, however, fonnerly exempt 
nonprofit educational institutions must 
pay annual fees based on the preexisting 
fee categories into which they fell. 

On a practical note, the Commission 
has concluded that by eliminating the 
exemption for pa.st years, it must.refund · 
a portion of the surcharge paid by those 
reactor licensees that would otherwise 
have been paid by the colleges and 
unfversities. The Commission will n·ot 
(and by .law cannot) retroactively collect 
these fees from the nonprofit 
educational institutions for FY-1991 and 
FY 1992. In the near future, the NRC 
will separately publish fj.nal revised FY 
1991 and FY 1992 schedules for reactor 
surcharges resulting from the revocation 
of this exemption. Requests for refunds 
should not be filed with the NRC prior 
to publication of these schedules. 

Finally, the Commission recognizes . 
that its action in this rule is limited only 
to revoking the exemption for nonprofit 
educational institutions from 10 CFR . 
part 171 annual fees, The decision · 
leaves intact the nonprofit educational 
exemption contained in 10 CFR pert 170 
(from IOAA fees). The Commission. is 
not revoking that exemption at this time 
because it did.not.seek comments on 
that approach·in·this rulemaking. The 
Commission intends to evaluate that 
issue, as well as the wisdom of its 
decision regarding pert 171 fees, as port 
of its Energy Policy Act review .. 
Obviously, after that review, if \he 
Commission continues to believe it is 
appropriate to charge nonprofit 
educational institutions part 171 annual 
fees, there is a substantial likelihood 
that this approach _will be adopted with 
regard to part 170 IOAA .fees as well. 

3. Allocation of Low-Level Waste Costs 
In FY 1991 and FY 1992, the NRC 

allocated low-level waste (LLW) costs 
by the amount of waste disposed per 
class of licensee, dividing the costs 
equally within each class. This method 
of cost allocation was challenged by the 
petitioners.in Allied-Signal. In its 
decision, the court remanded the issue 
of LLW cost allocation to the 
Commission. The court stated that the 
NRC's class-based LLW approach 
required it to attempt to allocate those 
costs licensee-by-licensee. An integral 
part of the court's rationale was that it 
believed that NRC must have individual 
licensee data·on LLW disposal, and if so 
there was no reason not to break down 
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this cost allocation from the class level 
to the individual level. 

In response to the court"decision, the 
NRC in its proposed FY 1993 annual foe 
rule requested comments on four 
alternative methods ofLLW cost 
allocation and possible variations of 
those alternatives. A number of 
comments were received. 

Comment. Comments were received 
in support.of each of the four 
alternatives for·aJlocating Low,Level 
Waste (LLW) costs that were.included in 
the proposed rule. Some commenters · 
also recommended variations of the four 
basic alternatives. The alternatives were: 

(1) Assess all licensees that generate 
LLW a uniform annual fee. 

(2) Allocate the LLW budgeted cost 
based on the amount of LLW disposed 
·of by groups of licensees and assess 
each licensee in a group the same 
annual fee as was don11111 the FY 1991 
and FY 1992 rules. 

(3) Assess each licensee an annual fee 
based on the amount of waste 
generated/disposed by the individual 
licensee, as was suggested by Allied­
Signal !llld-by the· court. 

(4) Base the LLW Annual Fees on 
Curies Generated or Disposed of 

There was no consensus among the 
commenters regarding a preferred 
option. Again, the Commission is faced 
with a difficult policy decision. 

Commenters that supported . 
Alternative 1 (uniform fee) argued 
primarily that the real benefit of LLW 
disposal is U1er~ly the availability of 
such services and·all generators have an 
equal rieed for this-availability. 1n 
support of this argument, commenters 
noted that if one class of licensee (e.g:, 
power reai;:tors) did not exist, there 
would still-be the same need for a 
regulatory framework for future 
disposal, and the need is independent of 
the amount qf waste being generated 
today.-The-cost relationship to the 
volume of waste disposal, accol.'ding to 
these comnumters, is a contractual . 
matter-best handled between the vendor 
and customer. That is, the benefit will 
be reflected in the fees that those 
licensees will be required lo pay to the 
vendors when disposing of their LL W. 
Most of the commenters·that supported 
Alternative 1 ·believed that Alternatives 
3 and 4 were not acceptable because of 
the problems associated with the 
equitable distribution of the annual fee 
to all applicable licensees. Commenters 
noted that the inequities in this 
approach are that some licensees are 
storing, either by choice or regulation,. 
their LLW. Some commenters believe 
that Altemative-2 is not 11quitable, given 
the uniform need among all classes of 

LLW generators for a regulatory 
framework for future LLW disposal. 

Sever.al commehters supported · 
Alternative 2 (uniform fee by groups of 
licensees) as the b.est and fairest method 
among the four alternatives. One 
commenter stated that this is the best 
altcrnntivo in terms of its fairness to 
licensees of different sizes and different 
types of waste, while not being too 
cumbersome to effectively implement. 
They indicated that, although not exact 
by specific licensee, Alternative 2 
provides enough information to 
reasonably provide an equitable method 
for allocating fees at the present time 
among those who will derive future 
benefits from regulatory services 
associated with low-level waste. 
Commenters noted that the current 
volume of LLW disposed of by each 
class is the best gross indicator of the 
relative future benefit of LLW disposal 
sites to licensees. Other commenters 
prefen:ed Alternative 2 because it is the 
clearest-and most predictable to the 
waste generator and easiest for the NRC 
tci administer. These commenters also 
noted that calculating the annual LLW 
surcharge based on individual licensees' 
current volume of waste (Alternative 3) 
would be administratively burdensome 
and might not bear a close relationship 
to the amount of waste those licensees 
will generate in the future. 

Several commenters supported 
Alternative 3, which would base the 
LLW surcharge on the amount of waste 
generated or·disposed ofby each 
individual licensee. These commenters 
believe that: Alternative 3 should be 
adopted .since the NRC has not provided 
sufficient reasons to deviate from the 
individualized approach suggested in 
the decision by the U.S. Court of 
Appeals. They state that the other three 
alternatives are unfair. 

One commenter supported 
Alternative 4 which would base the 
LLW surcharge on the curies of waste 
generated. Other commenters, however, 
indicated that curies generated is not a 
good indicator of the regulatory benefits 

· of the NRC regulatory program. One 
commenter suggested a combination of 
Alternatives 1, 3 and 4 such that the fee 
assessment for LLW would include a 
minimum fee for all users with the · 
largest portion of the fee being· · 
calculated based on volume generated 
with an additional assessment for · 
activity (Class B and C waste) which 
would require stricter long term 
monitoring at any storage facility. 

Response. Based on a careful 
evaluation of the comments, the 
Commission concludes that, on ·balance, 
a variant of Alternative 1 provides a 
practical, fair and l3quitable allocation of 
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the NRC LLW costs lo the various NRC. 
licensees. The Commission has 
concluded that there should be two 
LLW surcharges-one· for large waste 
generators and another for small waste 
generators. This conclusion reflects (1) 
the purpose of NRC activities whose 
costs arc included in the surcharge; (2) 
existing data on which to base the fees: 
and (3) the Commission's duty to 
allocate fee burdens fairly-and 
equitably. . . 

The purpose of FY 1991-FY 1993. 
LLW waste activities is to implement 
the Low-Level Radioactive Waste Policy 
Amendments Act of 1985, and the · 
Atomic Energy Act, which require the · 
NRC to perform certain generic 
activities. These activities include 

· developing rules, policies and guidance, 
performing research, and providing 
advice to and consultation ofLLW 
compacts and Agreement States who 
will license some of the future LLW 
disposal sites. The budgeted costs for 
most of NRC generic activities are 
generally recovered in annual fees from 
the class of licensees for whom the 
activities are used to directly regulate. 
(For example, reactor research is 
recovered from reactor licensees, and 
guidance.and rule development for 
regulation of uranium producers is 
recovered from uranium recovery 
licensees.) However, for LLW generic 
activities, there is no disposal site 
licensed by the NRC from whom to 
recover the generic budgeted costs that 
must.be incurred. Since there is no LLW 
disposal site licensee, these costs must 
be allocated to other NRC licensees in 
order to recover 100 percent of the NRC 
budget as required by OBRA-90. In 
addition, the LLW costs budgeted by 
NRC in FY 1991;FY 1992, and FY 1993 
are not for"the wast~s °Qeing disposed 
during these years or prior years. but are 
devoted-to creating the'l'0gulatory 
framework for licensing and regulating 
future LLW disposal sites.21n fact, the 
sites where LLW was-disposed ofin FY 
1991-1993 are -licensed and regulated 
by Ag·reement States, not the NRC. 

Given the 100 percent budget 
recovery requirement ofOBRA-90, and 
the fact that there are no NRC LL W 
licensees from whom to recover FY 
1991-1993 budgeted costs for NRC 
generic activities, the basic question is 
how should NRC allocate these costs. 
Congress spoke briefly to this issue in 
developing OBRA-90 by recognizing 
that certain expenses cannot be 
attributed directly either to an 

2 In the FY 1991 rule, the NRC Indicated that 
"once the NRC Issues a license to dlsrose of 
byproduct LLW, the Commlulon wil reconsider . 
the assessment·o[generlc costs attributable to LLW 
disposal actlvlties" (56 FR 31467; July 10, 1991). 
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individual licensee or to classes of NRC 
licensees. The conferees intended that 
the NRC fairly end equitably recover 
these expenses from its licensees 
through the annual charge, even though 
these expenses cannot be attributed. to 
individual licensees or classes of 
licensees. These expenses may be 

· recovered from those licensees whom 
the Commission, in its .discretion, 
determines can fairly, equitably, end 
practicably contribute to their payment. 
1356 Cong Rec. at H12692, 3. 

Consistent with the Congressional 
guidance, the Commission believes that 
the LLW surcharge should be allocated 
based on the fundamental. concept that 
all classes of NRC licensees which 
generate a substantial amount of LLW 
should be assessed annual fees to cover 
the agency's generic LLW costs,3 Each of. 
the alternatives in the proposed rule 
which were endorsed by various . 
commenters, supports, to varying .. 
degrees, this allocation concept end 
provides yarious degrees of fairness and 
equity because of available data end the 
inherent limitations of the allocation 
method. 
. Alternative 4's "curie" approach had 

little support from the.commenters !Ind 
the Commission believes it is the least 
preferable alternative since volume is at 
least as good of an indicator, indeed 
probably a better·indicator, of.the 
benefits of the NRC generic low-level 
waste activities. In addition, cost 
allocation by volume is more practical 
to implement. 
. Alternatives 3 end 4, reallocating 
LLW disposal costs on en individual 
rather than class basis, may appear to 
some to be fairer than the current 
system, since each licensee would pay 
a fee more precisely tied to the amow:i.t 
of waste it currently generates or 
disposes of. The Coiµmission, however, 
sees significant problems in an . 
individualized approach, given the data 
the NRC has for FYs 1991-1993. As 
indicated by some of the commenters, 
the NRC hes data on the amount of LL W 
disposed of by individual licensees. 
However, currently the NRC does not 
have data on the amount of waste 
generated for each of the over 1,000 
individual licensees that generate LLW.• 
The Commission also believes that it is 
not practical, end probably not even 

, Fees for the review of appllcatlons for LLW 
disposal sites that are submltled to NRC will be 
recovered under 10 CTR part 170 from the specific 
applicant. 

• The Commission Is evaluating whether It would 
be beneficial to Its LLW and other regulatory 
programs to obtain Individual LLW generation data. 
Uthe Commission does acquire such data, then the 
Commission would evaluate whether such data 
could form the basis for a revised approach for 
assessing the LI .W surcharge. 

possible, to determine retroactively the 
amount of waste generated by each 
individual licensee for FY 1993 and 
prior years since the time to capture this 
data hes passed for many-licensees. 

The Commission has concluded that 
using available individual waste 
disposal date (Alternative 3) would 
result in grossly unfair annual fees since· 
some licensees that generate LLW 
would not pay any fees. This would 
occur because licensees that generate 
LLW can dispose of or temporarily store 
the LLW. Those licensees who 
. temporarily store their waste would not 
pay an annual fee if individual disposal 
data ate used. Some licensees store their 
LLW because they ere prohibited from 
disposing of their waste or because they 
choose not to do so for the near term. 
Increasingly, for example, licensees 
(such es those in Michigan) cannot 
dispose of their waste because of 
restrictions in the LLW Policy Act.5 
Thus, given the current situation with 
LLW disposal in the U.S., basing fees on 
individual disposal data could, in the 
Commission's view, result in some 
licensees paying the full generic costs of 
future LLW licensing, and some paying 
nothing while all licensees that generate 
LLW will benefit from the NRC generic 
LLW activities. In addition to being 
unfair, using individual disposal data 
would result in the significant 
administrative burden of "translating" 
raw end coded disposal data into usable 
licensee-by-licensee bills. 

Some commenters point out that 
although the use of disposal date could 
result in some licensees paying no fees; 
they would be ·charged . 
disproportionately high annual fees in 
the future when they do dispose of their 
LLW. This is not necessarily true, since 
many of the ongoing LLW generic 
activities ere not recurring-type 
activities. For example, once the 
research, performance assessment, or 
development of rules and regulatory 
·guides is completed, the staff does not 
expect to perform that work again in the 
future. Therefore, if licensees pay in the 

snie Secretary 11fEnergy stated In his "1991 
Annual Report on Low-Level Waste Management 
Progress" that: 

As States continued to work toward providing 
management and disposal capability for their low­
level radioactive waste, they also grappled with the 
pesslbillty of no longer having access to the low­
level radioa~tlve waste disposal faciliUes now 
operating In Nevada, South Carolina, and 
Washington after December 31, 1992. The Act 
allows those three sites to close at the end of 1992. 
Should this ·occur, on January 1, 1993, as much as 
90 percent of the volume of the Nation's low-level 
radioactive waste not disposed by that date could 
be required to be stored at the point of generation, 
which would raise numerous heath, safety, 
financial, and legal Issues. 
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future they would not be l'8quired to pay 
for these generic regulatciry.t:osts.. · ., 

Alternative Z's class-based approach 
would eliminate the major negative 
associated with Altemetive.3. That is,. 
each licensee thatgenerates.waste· 
would pay an annual fee to recover the 
· NRC costs that ere necessary to establish 
and maintain a regulatory program for 
LL W disposal. The annual Jee would be 
based on the average amount.of waste 
dispo·sed per lic~nsee in e class. Stated 
another way, the average LLW disposed 
per class of licensees would be used es 
a proxy for generation. Alternative 2, 
however, hes drawbacks for,those 
classes with a relatively small number 
of licensees, such es the fuel f~cilities. 
With a smell number of licensees in e 
class,.abnormally high or abnormally· 
low volumes ofLLW disposed ofby one 
or tw,o licensees may skew. the average 
so that it would no longer be a good 
proxy for LLW generation f~r that class. 

. As several commenters noted,· · 
Alternative 1 's flat fee approach is 
consistent with the purpose of the FY 
1991-1993 LLW activities. However, the 
guidance from the Congress offairness 
and equity dictates.that theNRCnot 
charge the same fee for those groups of 
licensees that.ere likely to generate 
significantly different amounts ofLLW. 
Because the NRC does not have 
sufficient date on· LLW generated to 
make a refined differentiation by 
individual licensee or small groups, the 
Commission believes that fairness and 
equity can best l;ie accomplished by 
creating two groups-large generators 
end smell generators and charging each 
a flat fee. This variant of Alternative 1 
would eliminate the problem caused by 
using groups with a smell number of 
licensees. This variant of Alternative 1 
will also result in ell LLW-producing . 
licensees paying a fairly determined fee, 
end avoid the gross inequities of total 
fee avoidance or disproportionately 
large fees for-smeller licensees that 
would.have resulted µnder the other 
alternatives end their variations put 
forth for comment in the proposed rule. 

The large generators ere comprised of 
power reectprs and large fuel facilitjes. 
Waste generators in this group ere each 
expected to generate more than 1,000 
cupic feet of ILW per year. Thi! smell · 
generators consist of all other u.w~ 
producing licensees. The amount of the 
costs allocated to the two groups is 
estimated based on the historical · 
average amount of waste disposed by 
the two groups. This reflects an 82 
percent/18 percent split between the 
large end small groups. Within these 
two groups, each licensee would pay the 
same LLW fee (surcharge). In FY 1993, 
that amount is $61,100 for large 
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generatan and St,100 for man 
generato", 

on remand from the Court of Appeals. 
the CommiNion auo ad()pts this 
appr06Ch ,or FY 19'11 and FY 1992. This 
will result in refund, for some large and 
small LLW g8l18ratol'll. ln the n81lr 
future, tbe NRC will separately publish 
final tevited fY 1901. and F'Y 1992 fee 
schedules far low-level waste 
surcbal)J'es ffllllting from changing the 
method of allocating NRC U.W 
budgeted senerlc costs. Requests for 
refunds should not be filed with the 
NRC prior to publication of these 
schedule,, 

B. Other Comments 
.1. Comment, Many commenlers stated 

that they were concerned about the size 
of the fse im:,1ease1, particularly the 10 
CF:R part 170 hlapllction fees for well 
logging, radiography iµid broad.scope 
medical programs. These commenter& 
indicated that they believe.the foes are 
grossly exorbitmrt, punitive, end self 
defeating and that tbey cannot afford to 
pay them. A large number of small 
gau8ff users C<JIDJD8nted that because of 
the fees they am unable to do the testing 
required to build highways and. roads 
for Fed8l'lll and State governments and 
urge a recomrlderation of the fee · 
structure. Other commenter& stated the 
increBSed inspection fees are designed 
to circumvent the .smell-entity two• 
tiered annual fee system in 10 CFR part 
171 which allow, small entities to either 
pay an muual fee of $1,800 or $400 
depending on the gross annual receipts 
ofthe liamsee. Several commenters 
stated that the increase in NRC fees is 
an inducemeot for Agreement States to 
raise the~ JSgulttory fees. One 
commenter suggested that the NRC 
should al1o·apply the small entity 
critvr:la to 10 CFR part 170 fees as well, 
while IIItot:her commenter suggested that 
all small entities be granted an 
exempti!Jll &om fees. Several 
commenters stated that the proposed 
fees fsvor major service companies with 
a large capital bB1e and will destroy 
small companla,. 
· Rssponse. The NRC discussed the 
relllOJls for the 10 CPR part 170 
inspection fee increases in tho proposed 
rule indicating that a distribution of the 
change• to the inspection fees shows 
th1Un5}J8Ctlan fees would increase by 
at least 100 percent for 19 percent of the 
licenses. The NRC pointed out that the 
larg• mcreaaes would be for · 
inspections conducted of those licenses 
authorizing byproduct material for (1) 
broad scoi,e p,oceatng-0r 
IJJGJ.afactuting of items for commercial 
distribution ,rH category 3Ah (2) broad 
scope research and development (foe 

category 3L); and (3) broad scope 
medical programs (fee category 7B), 
Over 50 percent of the licenses would 
have increases of more than 50 percent. 
The NRC stated that the primary reason 
for these relatively large increasell ls that 
the average number of hours on.which · 
inspection fees .ere based has not been 
updated since 1984 (49 FR 21293; May 
21, 1984). As a result, the average· · 
number of professional hours used lrt 
the current. fee schedule far inspections 
is outdated because during the pest 
years, the NRC's inspection program has 
changed significantly. In some program 
nreas, for example, the NRC has 
emphasized that inspections be more 
thorough and in-depth so as to improve 
public health and safety. (58 FR 21669--
21670). . 

These inspection £ees must be 
updated consistent with the Chief 
Financial Officers Act (CFO} . 
requirement that NRC conduct a review, 
on a biennial basis. of fees and other 
charges imposed by the Agency £or its 
services and revise those charges to . 
reflect the costs incurred in providing 
the services. Therefore, the fees 
established by NRC are not designed to 
circumvent the small entity annual fees 
in 10 CFR pnrt'171 but rather are 
designed to recover the NRC's costs of 
processing individual applications for 
licensing a,ctions and conducting . 
individuaHnspections of licensed 
programs under 10 CFR part 170. The 
Commission notes that substantial fee 
reductions are given each year under 10 
CFR part 171 to small entities; For 
example, a well logger with gross 
receipts of less than $3.5 million would 
pay under this final regulation an 
annual fee of $1,800 rather thon 
$11,420. As the Commission has stated 
previously, the small entity annual fea 
reduction is to reduce but not eliminate 
the impact of the fees (57 FR 32720) .. 

2. Comment. Commenters in the fuel 
facilities class orlicensees indicated 
that a further explanation is needed of 
the significant Increases in their fees. 
They pointed out that the annual fee for 
a high enriched facility bas increased 
from $2.3 million in FY 1992 to $3.3 
million in FY 1993, Similarly, the 
annual fee for a low enriched uranium 
facility increased from $838,250 in FY 
1992 to 1,319,000 in FY 1993, The 
commenters questioned whether or not 
the increases were due to the increased 
staffrequired to provide overs.lght of the 
newly formed United States Enrichment 
Corporation (USEC}. One commenter . 
stated that although the United States 
Enrichment Corporation (USEC} is · 
neither a licensee nor·llcense appHcant, 
significant resources will be ·expend~ 
to certify the gaseous diffusion plants 
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and it appears that no Income has been 
attributed to the effort associated with 
this on•golng certification process for 
FY 1993. 

Response. The NRG believes that it 
has provided sufficient lnformntion 
concerning the FY 1993 budget to allow 
effective evaluation and constructive 
comment concerning the budgeted costs 
for fuel facility licensees. In Pert III, the 
Section-by:Section A~lysis, Table VI of 
the proposed rule published April 23, 
1993 (58 FR 21675), the NRC provided 
1;1 detailed explanation of the PY 1993 
budgeted costs for Uie fuel facility class 
of licensees. Table VI of this final rule 
also shows a listing of the budgeted 
costs. for this class of licensees. The FY 
1993 resources are determined by the 
NRC and approved by the Congress as 
those necessary to carry out the health 
and safety activities for this class of 
licensees. T}te specific details regarding 
ths budget for FY 1993 are documented 
in the NRC'& publication "Budget 
Estimates, Fiscal Year 1993" (NUREG-
1100, Volume 8), which is available to 
the public. The bases for the NRC 
resources are thoroughly addressed by 
the Congress through hearings and 
written quustlons and answers. The FY 
1993 NRC hearings are documented, for 
example, in the publication "Ertergy and 
Water Development Appropriations for 
FY 1993-Heatings before a 
Subcommittee on Appropriations, 
House or Representatives, One Hundred 

· Second Congress, Second Session, Part 
6". The resources resulting from this 
review and.decision process are those 
necessary for NRC to implement its 
statutory responsibilities. Questions 
relating to the NRC budget approval 
process were also addressed in the !inal 
rules published on July 10, 1991 (56 FR 
31482) and July 23, 1992- (57 FR 32696). 
Given the increase in the budget for the 
fuel facilitie11 class of licensees, it is 
necessary to increase the fees to recover 
the cost for these activities in 
accordance with OBRA-90. Contrary to 
some commenters suggestions, this 
increase is not attributable to NRC 
activities related to USEC. With regard 
to USEC, the NRC has adjusted its 
budgeted allocation for this new and 
unique added responsibility to reflect 
planned FY 1993 USEC activities and 
the fact that USEC will be asse51ed fees. 
On June 25, 1993, the NRC informed 
USEC that the NRC will bill USEC 
under 10 CFR part 170 for all NRC costs 

. incurred on or after July 1, 1993, the 
formation date of USEC. The fees will be 
assessed ta USEC under fee Category 
1.E. of 10 CFR Part 170.31 and will 

· cover those activities associated with 
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the certification of the existing gaseous 
diffusion urnnium enrichment facilities. 

3. Comment. Another fuel facility 
licensee indicated that based on tho 
Court's decision to grant Combustion 
Engineering an exemption from fees for 
one of its two low enriched uranium 
plants located in ·Hematite, Missouri 
and Windsor, Connecticut, it too 
deserves· to be considered for an 
exemption because it is not . 
operationally equivalent to the plants 
run by.the full scope fuel fabricators 
since it purchases finished fuel pellets· 
from another company and loads them 
into fuel rods for assembly into fuel 
elements. Therefore, the commenter 
requests that the NRC recon·sider the 
implication of the Court's holding with 
respect to the disproportionate 
allocation of its costs under 10 CFR 
171.11(d), especially as the allocation of 
these costs adversely impacts the 
licensee. · 

Response. The D.C. Circuit Court of 
Appeals dedsion of March 16, 1993, . 
directed the.NRC to grant an exemption 
from annual fees to Combustion 
Engineering (CE) for one of its two low 
enriched uranium facilities. The NRC 
had previously denied the exemption 
request from CE. The Court concluded 
that "the argument that the "equal fee 
per license'.' rule is "unfair and 
inequitable" is persuasive only on the 
ground that the rule pro~uced troubling 
results when applied to Combustion's 
circumstances." The Court saw no 
reason for requiring the NRC to attend 
to that rather rare situation in the rule 
itself. Thus, consistent with the Court 
decision and 10 CFR part 171, if 
licensees feel that based on the 
circumstances of their particular 
situation they can make a strong case to 
the NRC for an exemption from the FY 
1993 annual fees then they should do 
so. The NRC will consider such requests 
for exemption under the provisions of 
10 CFR 171.ll(d). In accordance with 10 
CFR 171.ll(b),.such requests for 
exemption must be filed within 90 days 
from t.ie effective date of this final rule. 
The filing of an exemption request does 
not extend the date on which the bill is 
payable. Only the timely payment in 
full ensures avoidance of interest and 
penalty charges. If a/artial or full 
exemption is gr_!Ulte , any overpayment 
will be refunded. 

4. Comment. Some uranium recovery 
licensees questioned and requested 
clarification concerning the purpose of 
the new categories in 10 CFR 170.31 and 
171.16(d) (Category 4D) as many mill 
tailings facilities are already licensed to 
accept byproduct material for 
possession and disposal pursuant to 
NRC's Criteria 2 of 10 CFR part 40, 

appendix A. These licensees believe 
that mill tailings facilities should not be 
assessed the additional fees as these 
charges are already included and 
factored into Category 2.A.(2) annunl 
fees. Assessing additional fees for 
licensees already paying an annual foe 
under Category 2.A.(2) is double 

. charging according to the commenters. 
One uranium recovery licensee 
questioned the revision of Footnotes 1 
and 7 to 10 CFR 171.16(d) contending 
that as presently written there is no 
ambiguity or question. Other uranium 
recovery licensees indicated that they 
needed more information concerning 
the method used to establish the annual 
fees because of the wide fluctuations in 
these fees during the past three fiscal 
years. Others stated that while the 
proposed fees for FY 1993 represented 
a relief from the high fees·of the 
previous two years the proposed mle 
does not provide a means of 
reimbursement for overpayment of FY 
1993 annual fees that have already been 
paid _to the NRC by the first three 
quarterly billings. 

Response. The NRC explained in the 
proposed rule its reasons for 
establishing a new Category 4D in its 
two fee regulations, 10 CFR parts 170 
and 171. The new category will allow 
the NRC to specifically segregate and 
identify those-licenses whith authorize 
the. receipt, possession, and disposal of 
byproduct material from other persons 
as defined by section 11.e.(2) of the 
Atomic Energy Act. This change is 
based on NRC's recognition of potential 
increased activity related to the disposal 
of 11.e.(2) byproduct material and to 
better distinguish this unique category 
of license (58 FR 21670). 

The costs allocated ·to the uranium 
recovery class of licensee are for safety 
generic and other regulatory activities 
that are attributable to this class of 
licensees and that are not recovered by 
10 CFR part 170 license and inspection 
fees. With respect to mill licensees in 
fee Category 2.A.(2) that authorize both 
milling operations and the disposal of 
section 11.e.(2) byproduct material, the 
same NRC regulations (e.g., 10 CFR part 
40), guidance (e.g., Regulatory Guides) 
and policies are applicable to both the 
license which authorizes milling and 
disposal of section 11.e.(2) byproduct 
material and the license that only 
authorizes disposal of 11.e.(2) 
byproduct material. The 10 CFR part 40 
generic safety regulations are applied in 
the same manner to each license in the 
class independent of the source material 
activities authorized by the licenses. 
Therefore, mill licenses subject to the 
fees in fee Category 2A of 10 CFR 170.31 
and fee Category 2.A.(2) of 10 CFR 
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171.16 will not be assessed fees under 
foe Category 40. All other licenses, that 
authorize.the receipt, from other 
persons, of section 11.e(2) byproduct 
materials for po.ssession and disposal 
will be subject to the Category 4D fees 
including mill licenses that authorize 
decommissioning, decontamination, 
reclamation or site restoration activities 
because they are not assessed annual 
foes under fee Category 14. 

Although 10 CFR 171.19(b) specifies 
that the Commission will adjust the 
fourth quarter bill to recover the full 
umount of the revised annual fee, the 
NRC agrees that this section should be 
modified to more specifically cover 
overpayments. Accordingly, in this final. 
rule the Commission has revised 10 CFR 
171.19(b) to specifically state NRC's 
policy for handling those situations 
where the amounts collected in the first 
three quarters exceed the amount of the 
annual fee published in the final l'\).le. 

. With respect to footnotes 1 and 7 in 
10 CFR 171.16, the NRC indicated in the 
proposed rule that during the past two 
years many licensees have stated that 
although they held a valid NRG license 
authorizing the possession and use of 
special nuclear, source, or byproduct 
material, they were in fact either not 
using the material to conduct operations 
or had disposed ·of the material and no 
longer needed the li.cense. In particular, 
this issue was raised by certain uranium 
mill licensees who have mills not 
currently in operation. In responding to 
licensees about this matter, the NRC has 
stated.that annual f~es are assessed 
based on whether a licensee holds a 
valid NRC license that authorizes 
possession and use of radioactive 
material. Whether or not a licensee is 
actually conducting operations using 
the material is a matter of licensee 
discretion. The NRC cannot control 
whether a licensee elects to possess and 
use radioactive material once it receives 
a license from the NRC. Therefore, the· 
NRC reemphasizes that annual fees will 
be assessed based on-whether a licensee 
holds a valid license with the NRC that 
authorizes possession and use of 
radioactive material (58 FR 21667-
21668). To remove any uncertainty, the 
NRC is making minor clarifying 
amendments to 10 CFR 171.16, 
footnotes 1 and 7. 

5. Comment. One commenter 
indicated that the methodology used in 
the current rule to determine inspection 
foes (routine and nonroutine) in 10 CFR 
part 170 should remain the same and 
that by proposing a uniform fee for both 
routine and nonroutine inspections, 
NRC believes they are equivalent. The 
commenter feels that the burden for 
inspection fees should be placed 011 
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licensees facing nonrautine inspections 
and that by creating a uniform fee for 
both types of inspections .the NRC, in 
turn, burdens those licensees who do 
not require nonroutine inspections ond 
who are unlikely to in the future. The 
commenter suggests that NRC creole a 
lower fee schedule for routine 
inspections and make up the difference 
with higher fees for nonroutine 
inspections. 

Response. NRC indicated in the 
proposed rule ilie reuon for combining 
the current routine and nonroutino 
inspection fees into a single inspection 
fee. NRC's review of the inspection 
information indicates that over 90 
percent of the inspections conducted ore 
routine in•pections. As a result, for mo!lt 
categorin theN wel'II no nanroutlno 
inspections conducted or a Vf!rY small 
number of nonrouline inspections wore 
completed (58 PR 21670). Therefore, the 
NRC has little at no meaningful current 
data on which to bese a separate 
nonrouUne inspection fee. As a ra!!ult, 
the NRC 111 combining routine and 
nonroutine inspection fees into a singlu 
fee for routine and nonroutine 
inspections. Fees will contlrtue to h11 
oss8S96d for any nonroutine inspoc;tions 
conducted of licensed programs. 
Because the inspection fee is bosod 
prlmarily·on hours expended to conduct 
,routine inspections, this approoch does 
not burden tholJe licensees that do not 
require nonroutine inspections. 

6. Comment. One commenter 
indicated that the NRC had improperly 
calculated the costs of the High Level 
Waste (HLW) program by not including 
$1.7 million in administrative costs in 
FY 1993 which were included in the FY 
1992 calculations. The commenter 
contends that utilities would pay tlu,se 
HLW-related costs through the reactor 
annual fee when they have already paid 
for these activities through their mill/ 
Kwbr contribution to the NWP; 
therefore the NRC ehould correct this 
irtequity by an appropriate reduction in 
the power reactor surcharge. . . 

Response. All NRC', direct costs 
related to the disposal of civilian high­
level radioactive waste and spent fuel in 
the Department of Energy's geologic: 
repository are paid for with funds 
appropriated from the Nuclear Wast11 
Fund. Administrative support costs 
such as office spoce, telephones, 
training, supplies, and computers oru 
not charged to the Nuclear Waste Fund. 
The NRC now budgets administrative 
support funds centrally in its Nuclear 
Safety Management and Support 
program which contains the activities of 
those offices which annually provide 
the administrative support. This is clonu 
to facilitate a more direct corrolntion 

between budget formulation and budget 
execution. For FY 1993, licensees have 
not paid for theae administrative 
support activities through their mill/ 
kwhr contribution to the NWF becau&e 
thti costs were not included in 
appropriations from the NWF. 

7. Comment. Several commenters 
indicated that the hourly rate 0£ $132 (a 
se\·en percent increase over 1992} is 
excessive in view of the fact that the 
increase is approximately twice the rate 
of inflation. These commenters noted 
that the rate is considerably higher than 
the typical industry charge-out rate for 
direct employees and equals or exceeds 
the hourly charges for senicir 
consultants at major national consulting 
organizations. The commenters 
suggested that NRC begin to control its 
internal cost by, for example, combining 
Regional offices, reducing the research 
program, and reducing the inspection 
hours by use of Systematic Assessment 
of Licensee Performance (SAIP). This 
would lower both the hourly rate and ... 
the base rate being charged, enablins .the 
industry to reduce its nuclear program 
costs. Some commenters suggssteo that 
the increase in the hourly rate be 
limited to the increase in the rate of 
inflotion or the Consumer Price lnde" 
(CPI) while others indicated thllt the 
NRC institute an immediate moratorium. 
freezing fees.st or below PY 1992 levels. 

Response:'l'he NRC profsssion~l 
hourly rate is established lo recover 
approximately 100 percent of the 
Congressionally approved budget, less 
the appropriation from theNWF, as . 
required oy OBRA-90. Both the method 
and budgeted costs used by the NRC in 
the development of the hourly rate of 
$132 for FY 1993 are discussed in detail 
in part IV, Section-by·SecUon Analysis, 
for § 170.:ZO of the pro!)osed rule (58 FR.. 
21668) and the same section of lhi& final 
rule. For example, Table ll show& the 
direct FrE, (full time equivalents) by 
major program.for FY 1993 and Table.III. 
shows the budgeted costs (salariss and 
benefits, administrative support, travel 
and other G&A contrachiel support) 
which mµst be recovered through fees 
assessed for the hours expended by the 
direct FrEs. The budgeted cost& have 
increa$ed $26.4 million as compared to 
FY 1992 levels. This increase reflecta 
the amount required by the NRC to 
effectively accomplish.the mission of 
the agency. The specific detaila 
regarding the budget for FY 1993 are 
documented in the NRC's publication 
"Budget Estimates, Fiscal Year 1993" 
(NUREG-1100, Volume 8), which ii. 
available to the public. Given the 
increase in the budget, it is necessary to 
increase the 1993 hourly rate to recover 
100 percent of the budget as requimd by 
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OBRA-90. The NRC is u11able to use the 
CPI or other indices in the development 
of the NRC hourly rate or the fees to be 
assessed under 10 CPR parts 170 and 
171 because· if the hourly rate were 
increased by only three to four percent 
over the FY 1992 levels, the NRC could 
not meet the statutory manda\e 
requirement of OBRA-90 to recover 
approximately 100 percent of the NRC 
budget authority throuah-feet. 

8, Co,pmeot. As in FY1991 and FY 
1992, commenters suggested that the 
NRC fee proposals·violatli the public 
trust and demean· the intent of Congress. 
Commenters indicate that the NRC 
should assess £ees based on the amount 
of throughput of material, the size of the 
facility, the amount or type of material 
possessed, the sales generated by the 
licensed locelion,the competitive 
condition of certain markets including 
the assessment of fees to Agreement 
States and the effect 0£ fees on domestic 
and foreign competition. One 
commenter suggested that because the 
NRG has authority to allow a ~le to . 
become an Agreement State, the NRC 
could also chuge a. fee to either the 
Agreement State or to individual firms. 
Another commenter indicated that the 
requirement that NRG recover 100 
percent of its budget is wrong.. It allows 
budgets to grow more irresponsibly th1m 
they uaually do because no.legislator or 
executive office needs to face a 
consequent tax problem. Another 
commenter suggested that it is 
imperative for NRC to clo~ly examine 
what its regulatory program providee 
and.how.it can be provided more 
effectively. . · . 

Response. The issue of basing fees on 
the amount of materiel possessed, the 
frequency of use of the material, the size 
of the facilities, and market competitive 
positions, were addressed by the NRC in 
the' Regulatory Fle"ibility Analysis in 
appendix A to the £foal rule published 
July 10, 1991 (56 FR 3151:1-31513). The 
Commission.did not adopt that 
approach, and continues to believe that 
unifonnly allocating the generic and 
other regulatory costs to the specific 
licensee to determine the amount of the 
annual fee is a fair, equitable, and 
practical way to recover its costs and 
that estobHshing.reduced annual Cees 
based on gross receipts (size) is the most 

· appropriate approach to minimize the 
impact- on small entities. Therefore, 
NRC finds no basis for altering Hs 
opproach at this time. This approach 
was upheld by the D.C. Circuit in its 
March 16, 1993 decision in AJJjed 
Sjgna/. With respect to Agreement 
States, since neither the Agreement 
States themselves nor the firms issued 
licenses by the Agreement States are 
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NRC licensees, they cannot be assessed 
annual fees under OBRA-90, 

With respect to the amount of the 
budget, the requirement for NRC to 
recover 100 percent of its budget does 
not exempt the NRC from the normal 
Government review and decisionmaking 
process. The NRC must first submit its 
budget to the Office of Management and 
Budget. The NRC budget.is then sent to 
Congress for review and approval. The 
budget process, along with ihe internal 
NRC review process, helps ensure that 
the NRC budget is the minimum 
necessary to carry ·out an effective 
regulatory program. 

9. Comment. The American College of 
Nuclear Physicians/Society of Nuclear 
Medicine (ACNP/SNM) commented that 
it had submitted a petition for 
rulemaking to the N'RC to review the FY 
1991 methodology ~o that medical 
licensees could be treated like nonprofit 
educational institutions. The 
commenter believes the NRC is 
obligated to addtess the concerns raised 
in the petition in terms of whether the 
proposed fee schedule for FY 1993 is. 

· consistent with the methodology 
adopted in FY 1991. 

Response. The NRC indicated in its 
final rule for FY 1992 that it is not 
obligated-to a_ddress the concetns raised 
in tlje petition of rulemakl.ng filed with 
the NRC before adopting the final rule 
establishing fees for FY 1992 (57 FR 
32694). This continues to be the case for 
FY 1993 as well. The NRC had intended 
to handle the petition within the context 
of the review and evaluation of the fee 
program for FY 199:!. However, on 
October 24, 1992, the Energy Policy Act 
was enacted by the Congtess. Section 
2903(c) of the Act requires the NRC to 
review its policy for assessment of 
annual fees under section 6101(c) of the 
Omnibus Budget Reconciliation Act of 
1990, solicit public comment on the 
need for changes to this policy, and 
recommend changes in existing law to 
the Congress the NRC finds are needed 
to prevent the placement of an unfair 
burdan on certain NRC licensees. On 
April 19, 1993, the NRC published a 
Federal Register Notice soliciting public 
comment on the need, i£ any, for 
changes to the existing fee policy and 
associated laws in order to comply with 
the requirements of the Energy Policy 
Act. . 

The NRC now intends to consider the 
ACNP/SNM petltibn as well as a second 
ft*! petition received from the American 
Mining Congress on February 4, 1993, in 
the context of the overall fee policy 
review as required by the Energy Policy · 
Act. The NRC believes that this will 
help ensure that similar issues are 
treRtcd consistently and that resolution 

of the petitions prior to the fee policy 
reviow would be premature Rivon th11 
Congressional request for future 
evaluation of the fee policy. The NRC 
expects the review to be completed by 
the end of calendar year 1993. 

The Commission also notes th11t some 
of the medical ct>mmenters heve 11sked 
that they be exempted from fees, just 
.like the Commission hes previously 
dpne for .nonprofit educational 
institutions. As the Commission has 
explained earlier, the record before the 
Commission cannot support the 
continuation of the nonprofit 
educational exemption for FY 1993. 
Similarly, the Commission cannot adopt 
such an examptlon for the medical 
community. 

Differing Vle"'9 of Conunissionen Remick 
a.nd Dl!Planque 

For the reasons gh·en below. we bellevo 
that the exemption for educational 
institutions, be they tellctor licensees ot 
matarlals licensees, should haYll been 
continued for the present on the basis of thn 
approach suggested by the Court, and 
reconsidered thoroughly in the context of our 
response to section 2903(c) of the Energy 
Policy Act of 1992. 

First, we do not believe that the notiC!.I of 
propo!Mld rulemaldng was adequate. 
Although the notice invited commehts on the 
Court's "externalized benefits" approach, 
and on whether the exemption should be 
continued, the notice argued vigorously for 
continuing the exemption and therefore did 
not convey that the agency was. In effect, 
depehding nlrttost entirely oµ comments from 
affected licensees to ptovldc e reUonl\le for 
the l!xemptlon II\ FY 1ll93. It will bl! 
extremely difficult for many ndue11tltm11I 
institutions to adjust this late in thoir hurlg"t 
cycles to what in many cases will Im 
unexpected and significant foes. 

Second, it is not entirely clear how tho 
agency will apply the majority's two-part test 
for case-by-case exemptions, or what criteria 
will be used to delennine whother II request 
satisfies the two-plltt test. 

Third, no metter ho\v the tv.'0-part test is 
interpreted and Applied. we belie,·n that e 
goneric e:iaomptlon based on the Court's 
suggested approach would be preforab!e to 
the two-part last for at least throe reasons: ( 1) 
The Court's suggested approach would cover 
not only research reactors but elso the many . 
important materials licenses held by 
educational Institutions; In contrast, It b not 
clear to whet extent the two-pilrt test can be 
11pplied to materials licensees; (2) a generic 
exemption would avert e situation in which 
e,·ery decision on an exemption rnquest 
either would cause the U.S. Treasury lo lose 
fee·\ncome or could force closure of a facilitv 
or tennlnatlon of licensed activlt!P.s of wldo · 
benefit; and (3) the generic exemption· 
en"i9\oned by the Court would obvinte the 
nel!d fut a cese-by-caso, year-by-year 
expehdlture of rusources on e multitude of · 
exemption requests. 

h:'1 essence, the agency missed 11n 
opportunity to consider seriou~ly tho c:l1usic 
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"extornalizod benefits" argument suggested 
by the Court. A general argument like the one 
thn Court invited us to lrtake has a long 
history, and the "law and econotnlts" 
scholars on the Court AHi TiO dt>ubt familiar 
with the argument. It 19, first, thet ed11cat10.n, 
like national defense, the administration of 
justice. and a few other activities, provides 
large and indispensable benefits tt> the Wh!ll8 
society, not lust to t)urchasen; (In thls ta!ll 
students) of the actlvity, ind, setond, that the 
market cannot be expected to aupply the 
necessary amount of education, either 
because the "buyers'' in the edu.cation market 
will not know enough to put the "right" price 
on education, or because they will not be . 
able to pay that price. Consistent with this 
argument, education in free-market 
economies relies to a great extent on extra­
market financial support from philanthropy 
and govemmeht. 

This general argument would have to bl! 
adapted to the specific cltcumstances of our 
licensees to !ustlfy a g1meria exemption, It Is 
clear that the argument requires more than e 
demonstration of hard~hip, and more thiln 
,.,.hat the Court called thl!-"ttulte vague" 
reference to the "eittetttalbted benefits" of 
education. Also, the Goutt would ha1re 
required e showing that those benefits were 
"exceptionally large" and that they could not 
be "captured in tuition or other market 
prices." Nevertheless, the agency, !Ind the 
commentets if given reasonabll, notice, tnlght 
have been able to build An 11dmllllstt11tlve 
record to support e generic exemptlon based 
on the argument. The effort the agency has 
saved by not looltiflt! further Into the Issue 
may turn out to be ~ frat!tlon ofthfl efft'lrt the 
agency will eXpend on responding to 
requests for case-by-case exemptions and 
permission to pay in installments. . 

. We fear the ultimate effetts thl! tna)orlty's· . 
action may have. To tllke re~an:h and 
training roectots alotte, an anhUl\l fill\ Of 
$62,100 mny prove to be a very substantial 
addition to, and possibly en unbearable 
burden fot, the operating budgets ot many of 
these reacton. Similllf con511tj.uet1t:t1s may 
befall formerly axeinpt materials licensees. 
Consequently, the country may 10811 the 
considerable benefits which the nuclear­
relatod acti\'ities of educational institutions 
provide. benefits acknowledged by the 
agency in the Statement of Considerations 
accompanying the proposed rule. 

III. Final Attion-Changes Included In 
the Final Rule 

ln addition to implementing the 
March 16, 1993, coutt decision, the NRC 
is also amending its licensing, 
inspection, end annual fees fot FY 199~. 
OBRA-90 requires that the NRC ret0ver 
11pproximately 100 percent of its FY 
1.993 budget authority, including the 
funding of its Office of the lniipector 
General, less the appropriations 
received from the NWF, by aSllellSing 
licensing, inspedion and annual fees. 
The CFO Act requites that the NRC 
reYiew, ot\ a biennial balds, the fees 
imposed by the agency, 

For FY 1993, tlie NRC's budget 
nnthority is $540.0 million, of which 



PART 170 • STATEMENTS OF CONSIDERATION 

approximately $2t.1 million has been 
appropriated from the NWF. Therefore, 
OBRA-90 requires that the NRC collect 
approximately $518.9 million in FY 
1993 through 10 CFR part 170 licensing 
and inspection fees and 10 CFR part 171 
annual fees. The NRC estimates that 
approximately $110.1 million will be 
recovered in FY 1993 from the fees 
assessed under 10 CFR part 170. The 
remaining $408.8 million will be 
recovered through the FY 1993 10 CFR 
part 171 annual fees. 

The NRC has not changed the basic 
approach, policies, or methodology for 
calculating the 10 CFR part 170 
professional hourly tate, the specific 
·materials licensing and inspection fees 
in lO'CFR part·170, and the 10 CFR part 
171 annual fees set forth in the final 
rules published July 10, 1991 (56 FR 
31472)and July 23, 1992 (57 FR 32691), 
with the following.exceptions. The 
method for calculating the LLW 

· surcharge has been modified and the 
Commission.has changed.its policy with 
respect to the assessment of annual fees 
for nonprofit educational institutions. 

. ·Both changes were discussed in Section 
n of this final rule.· 
· Under thi,s final nile, fees for most 
license~ _will increase because-
. . m NRC's new budget authority has 
increased -resulting in a corresponding 
increase in the profession!l,l hourly rate 
and, in some cases; the amount of funds 
budgeted for a particular class of 
licensee: . 

(2) The number of licenses in some 
classes has decreased as compared to FY 
1992 due to license termination or 
consolidation resulting in fewer 
licensees to pay· for the costs of 
regulatory activities not recover1:1d under 
10 CFR part 170: and 

(3) The biennial review of fees and 
o~er charges required by the Chief 
Financial Officers Act. 

The NRC·contemplates that any fees 
to be. collected as a result of this final 
rule. will be assessed on an expedited 
basis to ensure colh1ction of the required 
fees by Septeml>er so, 1993, as 

· stipulated.in the Public Law. Therefore, 
as in FY 1991 and·FY 1992, the fees 
become effective 30 days after 
publication of the final rule in the 
·Federal Register. The NRC will send a 
bill for the amount of the annual fee to 
the licensee or certificate, registration, 
or approval holder upon publication of 
the fin~ rule. Payment is due on the 
effective date of the FY 1993 rule. 

A. Amendments to 10 CFRpart 170: 
Fees for Facilities, Materials, Import and 
Export Licenses, and Other Regulatory 
Services 

Six amendments have been made to 
part 170. These amendments do not 
change the underlying basis for the 
regulation-that fees be asses.sad to 
applicants, persons, and licensees for 
specific identifiable services rendered. 
These revisions also comply with the 
guidance in the Conference Committee 
Report on OBRA-90 that fees assessed 
under the Independent Offices 
Appropriation Act (IOAA) recover the 
full cost to the NRC of all identifiable 
regulatory services each applicant or 

· licensee receives. · 
First, the agency-wide professional 

hourly rate, which is used to determine 
the part 170 fees, is increased about 
seven percent from $,123 per hour to 
$132 per hour ($229,912 per direct 
FTE). The rate is based on the FY 1993 
direct ITEs and that portion of the FY 
1993 budget that is not recovered 

-through the appropriation from the 
NWF. 

Second, the current part 170 licensing 
and inspection fees in §§ 170.21 and 
170.31 for all applicants and licensees 
are revised to reflec~ both the inµ-ease 
in the professional hourly rate and the· 
results of thq.review required by the 
CFO Act. To comply with the . · 
requirements of the CFO Act, the·NRC 
has evaluated historical professional 
staff hours used to process a licensing . 
action (new license, renewal, and 
amendment) and to conduct routine and 
nonroutine inspections for those 
licensees whose fees are based on the 
average cost method (flat fees). 

The evaluation of the historical data 
shows that the average number of 
professional staff hours needed to 
complete materials licensi.ng actions has 
increased in some categories. The data 
for the average ·number of professional·. 
staff hours needed to complete licensing 
actions were last updated in FY 1990 
(55 FR 21173; May 23, 1990). Therefore, 
the fees for these categories must be 
increased to reflect the costs incurred in 
completing the licensing actions. For 
other categories,. the revised fees reflect 
that the average number _of professional 
staff hours per licensing action 
4ecreased. Thus, the revised average 
professional staff hours reflect the 
changes in the NRC licensing·review 
program that have occurred since FY 
1990. The licensing fees,are based on 
the new average· professioi;:ial staff hours 
needed to process the licensing actions 
multiplied by the professional hourly 
rate for FY 1993 of $132 per hour. 
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In the materials inspection area, the 
historical data for the average number of 
professional staff hours necessary to 
complete routine and nonroutine 
inspections shows that inspection hours 
used to determine the amount of the 
inspection fees have increased and in 
many cases significantly, when 
compared to the hours currently used 
under 10 CFR part 170. The data for the 
average number of profei;sional staff 
hours necessary to. conduct routine and 
nonroutine inspections were last . 
updated in FY 1984 (49 FR 21293; May 
21, 1984). As a result, the average 

· number of professional staff hours used 
in the current fee schedule for 
inspections is outdated. Since 1985, the 
amount of the inspection fees has been 
updated based only on the increased 
professional hourly rate. The increased 
average professional staff hours reflects 
the changes in the inspec.tion program 
that have been made for safety reasons. 
In some program areas, for example, 
NRC management guidance in recent 
years has emphasized that inspections 
be more thorough, in-depth and of 
higher quality:The inspection fees are 
based on the new average professional 
staff hours n~cessary to conduct the 
inspections multiplied by the · 
professional hourly rate for FY 1993 of 
$132 per hour. 

In summary; the NRC is revising both . 
materials licensing ~d inspection fees 
assessed under 10 CFR part 170 in order · 
to comply both with guidance in the 
Conference Committee report. on OBRA-
90 and with the CFO Act's requitement 
that fees be revised to reflect the cost to 
the agency of providing the service. 

The review ofthe inspection 
information also indicates that over 90 
percent of the inspections conducted by 

. NRC are routine inspections. As a result, 
for most fee categories there were no 
nonroutine inspections conducted or a 
very small number of nonroutine 
inspections were completed. For these 
reasons, the NRC, for fee purposes, is 
establishing a single inspection fee 
rather than separate fees for routine and 
nonroutine inspections. This inspection 
fee will be assessed for each routine and 
nonroutirie inspection conducted by the 
NRc.· 

Third, a new feEJ category 40 is added 
to 10 CFR 170.31 to specifically. 
segregate and identify licenses 
authorizing the receipt from other 
persons of bypJ"Qduct material as 
defined in section 11.e.(2) of.the Atomic 
Energy Act for possession and disposal. 
Section 11.e.(2) byproduct material is 
the tailings or wastes produced by the 
extraction or concentration of uranium 
or thorium from any ore proce~sed 
primarily for its source material content. 
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Fourth, irradiator fee Categories 3F 
and 3C in 10 CFR 170.31 are broadened 
to include underwater irradiators for 
irradiation of materials where the source 
is not exposed for irradiation purposes. 

Fifth, a new section, 170.B;is aaded 
which provides that 10 CFR part 170 
does not contain any information 
collection requirements tailing within 
tM purview of the Paperwork Reduction 
Act. 

Sixth, tha definition of materials 
license ht § 170.:J ia belfl8 r1wl~od lo 
clarify that the term HeenM, tor foll 
purposes, inchldbs II lkonse, certificate .. 
approval, reglstrllllort, llt other form of 
permission issued by th!! NRC. 
B. Amendments to 10 GFR Part 111 
Annual Fee~ for Reactor Operoting 
Licenses, and Fuel Gyt:le Licenses ond 
Materials Licenses, Including Holderri of 
Certificates of Compliance, · 
Registrations, ond Quollty Assurance 
Program Approvals and Government 
Agencies Licensed by NRG 

Seven am~ndme1m hnve been tnade 
to 10 CFlt pert 11'1. Ph-st,§§ 171.15, and 
111.16 ate amended to revise the annu11l 
fees for FY 1993 to retovet 
approximately 100 percent of the FY 
1993 budget authority less fees collected 
under 10 CFR part 170 and funds 
ap!)roprieted from the NWF. · 

Second,§ 171.11 is atrtended to revise 
paragraphs (a), (b), a!'ld (d). Paragraph 
(n) is revised to ravoke the current 
exemption from annual fees for 
nonprofit educational institutions. A 
detailed tliscussion of this change in fee 
policy is found in Seetion ll of thia final 
rule. Other chbngea to paragraph (a) · 
incorporate the specific statutory 
exemption provided lrt the Energy 
Policy Act of 11192 for Certain non power 
(research) reactors. Seetion 2903{al(4) of 
the Energy Policy Act, enacted October 
24, 1992, 1tm11nd11 Section G101(c) of 
OBRA-90 to specifically, exempt from 
10 CFR part 171 annual tees certain 
Federally owned tesearcb reactors if-

(1) The reactor Is u~ed primarily for 
educational training and academic 
research purpose~ and; 

(2) The design of the research reactor 
satisfies certain technltal specifications 
set forth in the legislation. 

The NRG, in implementing this . 
provision of the Energy Policy Act, 
intends to limit the exemption in 10 
CFR pert 171 only to Federally owned 
research reactors. 

Clarifying changes to the exemption 
provision for materials licensees in 
§§ 171.1 l(b) and (d) are also being 
made. . 

The NRC is revising§ 17U1(b) to not 
only require that requests for exemption 
be filed with the NRC within 90 days 

from the effective date of the final rule 
but al!io to require that requests for 
elt1i'ification of or questions relating to 
annual fee bills must also be nled 
within 90 days from the date of tho 
invoice. 

The NRG is amending § 171.11(dl to 
tlllrify that the three factors for 
exemption for materials llcensees 
should not be read M conjunctive 
requirements bul rather should be tead 
as independent considerations which 
can support on exemption request. 

The NRG also notes that since the 
final FY 1992 rule was publishlld in July 
1992, llcensees have continued to file 
teQU8sts fot tennlnatit:>n of their licenses 
or certificates with the NltC. Other 
lice~sees have either called or written to 
tho NRC since the FY 1992 final l'Ule 
became effective requesting further 
clarifkation llhd inforn'lation concetnlng 
the annual lees assessed. The NRG is 
responding to these requests as quickly 
as possible but was .unable lo respond 
and take action on all of the requests 
prior lo the end of the fiscal year on 
September :m, 1992. Footnote 1 of lO 
CFR 111.16 provides that the artnual fee 
is waived whete a license is tenninated 
prior to October 1. of each fiscal year. 
However, based on th!! number of 
requestA filed, the Commission, for FY 
1993, is exempting from the FY 1903, 
annual fees those materlafs llcensees, 
and holders of certificates, registrations, 
and approvals who either filed for 
termination of their litense or approval 
or filed for a possession only/storage 
licenllfl ptlor to October 1, 1992, end 
were tapable of permanently ceasing 
licensed activities entirely ,by September 
30, 1992. 

In addition, because nonprofit 
educational institutions will be billed 
for the first time for annual fues, they 
ore being afforded the 9nme opportunity 
to file requests for termination end 
avoid the FY 1993 annual fee as other 
licenseas were given when anriual fees 
were first assessed to thetn in FY 1991, 
The NRC wishes to emphasize that 
nonprofit educational institutions who 
hold licenses, tert,ificates, registmtions, 
and approvals and who wish to . 
relinquish their. license(s), certificate(s), 
or registration{&) or obtain a Possession 
Only License (POL), and who ere 
capable of permanently ceasing licensed 
activities entirely by September 30, 
1993, must, within the 30•day period 
before the eftective date of the rule, 
notify the Commission, in writing, in 
ecCC>rdance with 10 CFR 30,36, 40,42. 
50.82, and 70.38, as appropriate. 
Nonprofit educational institutions who 
hold licenses, certificates, registrations 
and approvals must promptly comply · 
with the conditions for license 
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termination in th.ose 1'88'1:letions in ordttr' 
to be considered by the NRC for a · . 
waiver of the F'V 1993 annual fee, All 
other licensees and approval hoiders 
who held a license or approval on 
October 1, 1992, ere suoject to the FY · 
1993 annual fees, . · 

Third,§ 171.19 is amended.to credit 
the quarterly partial payments made by 
certnin licensees in FY 1993 toward 
their total annual fee to be assessed or 
to make refunds, if nocessacy, 

Fourth, a new calegoty 40 is added lo . 
10 CF.R 111.16(d) ti> speoifically 
segregate t\l'ld identify licenses · 
authorizing the t~l~t from other · 
persons of byproduct material as · 
defined in section 11.e.(~) of the Atomic 
Energy Act tor possesslon and dlspo11al. 
Section 11.e.(2) byprt>duct material is 
the tailings or waste9 produced by the 
extractltm or cont:et1tr1mon of ur11rtlum 
or thorium ftom any llt'e p:rocesslld 
primarily ftir ns stiutce rnal~rial contel'lt. 

Fifth, additional languase ta added fut 
irradiator fae Clttegotles 3F lll\d 30 in 10 
CFR 111.t6(d) to tlMify that those two 
fue clltegories lnclude underwater . 
irradintots tor Irradiation of materl.al!i · 
where the source ta not ex1>011ed for · 
irradiation purpos~. . . 

Si,cth, a new 1111,8 is behig added 
which provide& that 10 CFR part 171 
does not contain Any Information 
collection requirements. fallin8 within 
the purview of the Paperwork Reduttion 
Act. 

Seventh, the definition of materials 
license in§ 171.3 ls being revised to 
clarify that the term litlense, for fe~ , 
p~rposes, includes a license, certificale1 
appro\lal. registration t:>r other form of 
permission issued by the NRC. 

The NRC: notes that the impatt of the 
feos for FY 1993 on small entities has 
been evaluated in the Regulatory. 
Flexibility Analysis {see appendix A to 
this final rule). Based on this analysis, 
the NRG is continuing for FY 1993 a 
maximum annual fee of $1,800 per 
licensed category for those licensees 
who qualify as a small entity under the 
NRC's size standards. 1'he NRC ls also 
continuing for FY 1993 the lower tier 
small entity annual fee of $400 per 
licensed category for certain materials 
licensees, which was established by the . 
NRC in FY 1992 (57 FR 13625; April 17, 
1992). 

The 10 CFR part 1'1 annual fees have. 
boen determined using_lhe same method 
used to determine the FY 1991 and FY 
Hl92 annual fees except for LLW annual 
fees as discussed in Section n of this 
final rule. "nie amounts.to be collected 
through ani\uaUees in lhe amendmenls 
to 10 CFR part 171. ate basea O'.li the 
increased professiclnal hourly rate. The 
amendments to 10 Cli'lt part 171 do not 
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change the underlying basis for 10 CFR TABLE !.-RECOVERY OF NRC'S FY previous Commission policy decisions 
part 171; thatis, charging a class of 1993 BUDGET AUTHORITY-Continued will be recovered from the designated 
licensees for NRC costs attributable to classes of licensees previously 
that class of licensees. The charges are Estimated identified. A further discussion and 
consistent with the Congressional Recovery method amount breakdown of the specific costs by major 
guidance in the Conference Committee (dollars in classes of licensees are shown in 
Report on OBRA-90, which states that millions) Section IV of this final rule. 
the "conferees contemplate that the Part 171 (annual fees): The NRC notes that in prior litigation 
NRC will continue to allocate generic Power Reactors ...................... . 323.5 over NRG.annual fees, the U.S. Court of 
costs that are attributable to a given · Nonpowor Reactors ................ 2.7 Appeals for the District of Columbia 
class of licensee to such class" and the Fuel Facilities .......................... 13.7 Circuit concluded that the NRC "did not 
"conferees intend that the NRC assess Spent Fuel Storage ................. .7 abuse its discretion by failing to impose 
·the annual charge under the principle Uranium Recovery .................. .5 the annual fee on all licensees," Florida 
that licensees who ?fl.quire the greatest Transportation ......................... 4·4 Power & Light Co. v. NRC, 846 F.2d 765, 

d ·t f th , Material Users ......................... 1 38.6 (D C c· ) d d S expen 1 ures o e agency s resources 770 . ,· ir. 1988 , cert. enie , 109 . 
should pay the greatest annual fee." 136 Subtotal part 171 ............. 384.1 Ct. 1952 (1989). As noted earlier, the 
Cqng. Rec., at H12692-93: Costs remaining to be recovered conferees on Pub. L.·101-508-have 

The NRC notes that many licensees not identified above ................ .,__ __ 2_4._6 · acknowledged the D.C. Circuit's holding 
have indicated during the past two years Total ................................. 540 0 that the Commission was within its 
.that although they held a valid NRC · legal discretion not to impose fees on all 
license authorizing the possession and I Includes $5.4 million that will not be licensees. 

recovered from small materials licensees 
use of special nuclear, source, or because of the reduced small entity fees. 
byproduct ma~erial. they were in fact 
either not using the material to conduct The $24.6 million identified for those 
operations or had disposed of the activities which are not identified as 
material and no longer needed the either 10 CFR parts 170 or 171 or the 
license. In particular, this issuEt has been NWF in Table I are distributed among 
raised by certain uranium mill licensees · the NRC classes of licensees as follows: 
who have mills not currently in s22.1 million to operating power reactors: 
operation. ·In responding to licensees so.a million to fuel facilities: and 
about this matter, the NRC has sfated S1.7 million to other materials ~icensees. 
-that annual fees are assessed based·on In addition, approximately $5.4 
whether a iicensee holds a valid NRC million must be collected as a result of 
license. that authorizes possession and continuing the $1,800 maximum fee for 
use of radioactive material. Whether or small entities and the lower tier small 
not a licensee is actually conducting entity fee of $400 for certain licensees. 
operations using the material is a matter In order for the NRC to recover 100 · 
of licensee discretion. The NRC cannot percent ·of its FY 1993 budget authority 
control whether a licensee elects to in accordance with OBRA-90, the NRC 
possess and use radioactive material will recover $4.6 million of the $5.4 
once it receives a license from the NRC. million from operating power reactors 
Therefore, the NRC reemphasizes that and the remaining $0.8 million from 
the annual fees will be assessed based large entities that are not reactor 
on whether a licensee holds a valid licensees. 
license with the NRC that authorizes This distribution results in an · 
possession and use of radioactive additional charge (surcharge) of 
material. To remove any uncertainty, approximately $223,000 per operating 
the NRC is issuing minor clarifying power reactor; $61,100 for each HEU, 
amendments to 10 CFR 171.16, LEU, UF6 and each other fuel facility 
fci<i~otes 1 and 7. license; $1,100 for each materials · 

d license in a category that generates a 
C. FY 1993 Bu geted Costs significant amount oflow level waste; 

The FY 1993 budgeted.costs by major and $120 for other materials licenses. 
activity to be recovered through 10 CFR When added to the base annual fee of 
parts 170 .and 171 fees are shown in approximately $3.0 million per reactor, 
Table I. this will result in an annual fee of 

approximately $3.2 million per 
TABLE 1.-RECOVERY OF NRC's FY operating power reactor. The total fuel 

1993 BUDGET AUTHOFIITY facility annual fee will be between 
approximately $680;000 and $3.1 
million, The total annual fee for 
materials licenses will vary depending 
on the fee category(ies) assigned to the 

R~covery method 

Nuclear waste fund ................... . 
Part 170 (license and Inspection 
· fees) ....................................... . 

Other receipts ........................... .. 

Estimated 
amount 

(dollars In 
millions) 

$21.1 

110.1 
.1 

license. 
The additional charges not directly or 

solely attributable to a specific class of 
NRC licensees or costs not recovered 
from all NRC licensees on the .basis of 
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IV. Section-by-Section Analysis 

The following analysis of those 
sections that are affected under this 
final rule provides additional 
explanatory information. All references 
are to title 10, chapter I, U.S. Code of 
Federal Regulations. 

Part 170 

Section 170.3 Definitions. 
The definition of materials license l:s 

being revised to.clarify that the term 
license, for fee purposes, includes a 
license, certificate, approval, 
registration or other form of permission 
issued by the NRC pufsuant to the 
regulations in 10 CFR parts 30, 3i 
through 36, 39, 40, 61, 70, 71 and 72. 
This definition is consistent with the 
definition of license in Siiction 551(8) of 
the Administrative Procedures Act. 

Section 170.8 Information collection 
requirements: 0MB approval. 

This section, which is being added, 
provides that 10 CFR part 170 does not 
contain any information collection 
requirements falling within the purview 
of the Paperwork Reduction Act. 

Section 170.20 Average cost per 
professional staff hour. 

This section is amended to reflect an 
agency-wide: professional staff-hour rafe 
based on FY 1993 budgeted costs. 
Accordingly, the NRC professional staff. 
hour rate for FY 1993 for all fee 
categories that are based on full cost is 
$132 per hour, or $229,912 per direct 
FTE. The rate is based on the FY 1993 
direct FTEs and NRC budgeted costs 
that are not recovered through the 
appropriation from the NWF. The rate is 
calcul~ted using the identical method 
established for FY 1991 and FY 1992. 
The method is as follows: · 

1. All direct FI'Es are identified in 
Table II by i:najor program. 
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TABLE IL-ALLOCATION OF DIRECT 
FTES BY MAJOR PROGRAM 

Number 

· TABLE 111.-FY 1993 BUDGET 
AUTHORITY BY MAJOR CATEGORY 

[Dollars In millions] 

Major program 0~~=~ Salaries and benefits ..................... . 
------------+---- Administrative support ................. : .. 

$254.1 
. 83.8 

Reactor Safety & Safeguards Reg-
ulatlon ....................................... .. 

Reactor Safety Research ............... · 
Nuclear Material & Low-Level 

Waste Safety & Safeguards 
Regulation .................................. . 

Reactor Special and Independent 
Reviews, Investigations, and En-
forcement ............ : ...................... . 

Nuclear Material Management and 

1,080.0 
117.7 

334.4 

69.0 

Support ....................................... 1---1_0._o 

Travel ............................................. . 

Total nonprogram support 
obllgatlons ....................... . 

Program support ............................ . 

Total Budget Authority ... , .... . 
Less direct program support and 

offsetting receipts ....................... . 

Budget Allocated to Direct FTE .... . 
Professional Hourly Riste .............. . 

14.1 

352.0 
166.9 

518.9 

146.6 

372.3 
132 

Total direct FTE .............. :.... 21,619.1 Section 110·.21 Schedule of Fees for 
__ ....:..:..:.::....:......:.......:...........:.... ____ ...1.........;. __ . Production and Utilization Facilities, 

, FTE (full time equivalent) Is one person Review of Standard Reference Design 
working for a full year. Regional employees Approvals, Special Proi'ects, 
are counted in the.office of the program each 
supports. Inspections, and Import and Export 

21n FY 1993, 1,619.1 FTEs of the total Licenses. 
3;296 FTEs are considered to be in direct The licensing and inspection fees in 
support of NRC non-NWF programs. The this section, which are based on full-
remaining _1,676.9 FTEs are considered d fl th 
overhead and general and administrative. cost recovery' are revise to re ect e 

2. NRC FY 1993 budgeted costs are 
allocated, in Table Ill, to the following 
four major categories: 

(a) Salaries and benefits. 
(b) Administrative support; 
(c) Travel. 
(d)Program support. 
3 .. Direct program support, the use of 

contract or other services in support of 
the line organization's direct program, is 
excluded because these costs are 
charged directly through the various 
categories of fees. 

4. All other costs (i.e., Salaries and 
Benefits, Travel, Administrative 
Support, anc:l Program Support 
contracts/services for G&A activities) 
represent "in-house" costs and are to be 
collected by allocating them uniformly 
over the total number of direct FTEs. 

Using this method, which was 
described in the final rules published 
July 10, 1991 (56 FR 31472) and July 23, 
1992 (57 FR 32691) and excluding direct 
Program Support funds, the remaining 
$372.3 million allocated uniformly to 
the direct FTEs (1,619.1) results in a rate 
of $229,912 per FTE for FY 1993. The 
Direct FTE Hourly Rate is $132 per hour 
(rounded to the nearest whole dollar). 
This rate is calculated by dividing 
$372.3 million by the numbor of direct 
FTEs (1,619.1 FTE) and the number of 
productive hours in one year (1,744 
hours) as indicated in 0MB Circular A-
76, "Performance of Commercial 
Activities." 

FY 1993 budgeted costs and to more 
completely recover costs incurred by the 
NRC in providing licensing and 
inspection services to identifiable 
recipients. The fees assessed for services 
provided under the schedule are based 
on the professional hourly rate as shown 
.in § 170.20 and any direct program 
support (contractual services) cost · 
expended by the NRC; Any professional 

· hours expended on or after the effective 
date of this rule will be assessed at the 
FY 1993 rate shown in § 170.20. The 
NRC is revising the amount of the 
import and export licensing fees in . · 
§ 170.21, facility Category K to provide 
for the increase in the hourly rate from 
$123 per hour to $132 per hour. 

Footnote 2 of§ 170.21 is revised to 
provide that for those applications 
currently on file and pending 
completion, the professional ho'GJ's 
expended up to the effective date of this 
rule will be assessed at the professional 
rates established for the June 20, 1984, 
January 30, 1989, July 2, 1990, August 
9, 1991, and August 24, 1992, rules as 
appropriate. For topical report · 
applications currently on file which are 
still pending completion of the review, 
and for which review costs have 
reached the applicable fee ceiling 
established by the July 2, 1990, rule, the 
costs incurred after any applicable 
ceiling was reached through August 8, 
1991, will not be billed to the applicant. 
Any professional. hours expended for 
the review of topical report 
applications, amendments, revisions or 
-supplements to a topical report on or 
after August 9, 1991, are assessed at the 

, applicable rate established by§ 170:20. 
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Section 170.31 Schedule of Fees for 
Materials Licenses and Other Regulatory 
Services, including Inspections, and 
Import and Export Licenses. · 

The lice.nsing and inspection fees in 
this section are revised to recover more 
completely the FY 1993 costs incurred · 
by the Commission in providing 
licensing and inspection services to 
identifiable recipients. Those flat fees, 
which are based on the average time to 
roview an application or conduct an 
inspection, have been adjusted to reflect 
both the increase in the professional 
hourly rate from $123 per hour in FY 
1992 to $132 per hour in FY 1993.and 
the revised average professional staff 
hours needed to process a licensing 
action (new license, renewal, and 
amendment) and to conduct 
inspections. .. · 

As previously indicated, the CFO Act 
requires that the NRC conduct a review, 
on a biennial basis, of fees and other 
charges imposed by the agency for its 
services and revise those charges to 
reflect the costs incurred in providing 
the services. Consistent with the CFO 
Act requirem~nt, the NRC has 
completed its review of license: and 
inspection _fees assessed by the agency. 
The review focused on the flat fees that 
are charged nuclear materials licensees 
and applicants for licensing actions 
(new licenses, renewals, and 
amendments) and for inspections. The 
full cost license/inspection fees (e.g., for 
reactor and fuel facilities) and annual 
fees·were not included in this biennial 
review because the hourly rate for full 
cost fees and the annual fees are 
reviewed and updated annually in order 
to recover 100 percent of the NRC 
budget authority. 

To determine the licensing and 
inspection flat fees for materials 
licensees and applicants, the NRC uses 
historical data to determine the average 
number of professional hours required 
to perform a licensing action or 
inspection for each license ca~eg.ory. 
These average hours are multiplied by 
the professional hourly rate of $132 per 
hour for FY 1993. Because the 
professional hourly rate is updated 
annually, the biennial review examined 
only the average number of hours per 
licensing action and inspection. The 
review indicates that the NRC needs to 
modify the average number of hours on 
which the current licensing and 
inspection flat fees are based in order to · 
recover the cost of providing the 
licensing and inspection services. The 
average number of hours required for 
licensing actions was last reviewed and 
modified in 199Q (55 FR 21173; May 23, 
1990). Thus the revised hours used to 
determine the fees for FY 1993 reflect 
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the changes in.the licensing program 
that have occurred since that time, for. 
example, new initiatives underway for 
certain types of licenses and 
· management guidance that reviewers 
conduct more detailed reviews of 
certain renewal applications based on 
historical enforcement actions in order 
to insure public health and safety. The 
average number of hours for materials 
licensing actions (new licenses, 
renewals and amendments) have not 
changed significantly for most 
categories. For new license-applications, 
approximately 60 percent of the 
materials license population have 
increases of less than 25 percent, with 
some having slight decreases. For 
license renewals,· approximately 85 
percent have increases of less than 25 
percent, with some having decreases: 
and for amendments, approximately 90 

. percent have increases of less than 25 
percent with some having decreases. 
Only 2 percent of the materials license 
population have i.µcreases of 100 
percent or greater, for example, renewal 
fees for inadiator licenses (fee 
Categories 3F and 3G) and licenses 
authorizing distribution of items 
containing byproduct material fo 
persons generally licensed under 10 
CFR part 31 (fee.Category 3J). · 

For materials inspections, a 
distribution of the changes to the 
inspection fees shows that inspection 
fees increased by at least 100 percent for 
19 percent oflhe licenses. The largest 
increases are for inspections conducted 
of those licenses authorizing byproduct 
material for (1) broad scope processing 
or manufacturing of items for 
commercial distribution (fee category 
3A); (2) broad scope research and 
development (fee category 3L): and (3) 
broad scope medical prpgrams ·(fee · 
category 7B). Over 50 percent of the 
licenses have increases of more than 50 
percent. The primary reason for these 
relatively large increases is that the 
average number of hours on which 
inspection fees are based has not been 
updated since.1984. (49 FR 21293; May 
21, 1984). As a result, the average 
number of professional hours used in 
the current fee schedule for inspections 
is outdated. During the past eight years, 
the NRC's inspection program has 
changed significantly. In i;ome program 
areas, for example, NRC management 
guidance in :recent years has 
emphasized that, based on historical 
enforcement actions, inspections be 
more thorough and in-depth so as to 
improve-public health and safety. 

The review of the inspection 
information also indicates that over 90 
percent of the inspections conducted are 
routine inspections. As a result, for most 

fee categories there were no nonroutine 
inspections conducted or a very small 
number ofnonroµtine inspections were 
completed. Therefore, the NRC hes little 
or no meaningful current date on which 
to base a separate nonroutine inspection 
fee. For these reasons, the NRC, for fee 
purposes, is combining routine and 
nonroutine inspection fees into a.single 
fee rather than assess separate fees for 
routine and nonroutine inspections. 
This inspection fee will l!e assessed for 
each routine and nonroutine inspection 
conducted by the NRC. 

The amounts of the licensing and 
inspection flat fees were rounded, as in 
the past, by applying standard rules of 
arithmetic so that the amounts rounded 
would be de minimus and convenient to 
the user. Fees that are greater than 
$1,000 are rounded to the nearest $100. 
Fees under $1,000 are rounded to the 
nearest $10. 

The revised fees are applicable to fee 
categories 1.C and 1.D; 2.B and 2.C; 3.A 
through 3.P; 4.B through 9.D, 10.B, 15A 
through 15E and 16. The fees will be 
assessed for applications filed or 
inspections conducted on or after the 
effective date of this rule. 

For those licensing, inspection, and 
review fees assessed that are based on 
full-cost recovery (cost for professional 
staff hours plus any contractual 
services), the revised hourly rate of 
$132, as shown in § 170.20, applies to 
those professional staff hours expended 
on or after the effective date of this rule. 

Additional language has been added 
to irradiator fee Categories 3F and 3G in 
10 CFR 170.31 to clarify that those two 
fee categories include underwater 
irradiators for irradiation of materials 
where the source is not exposed for 
irradiation purposes. Although the 
sources are not removed from their . 
shielding for irradiation purposes, 
underwater irradiators are not self­
shielded as are the small irradiators in 
fee Category 3E. The underwater 
irradiators· are large irradiators, and 
possession limits of thousands of curies 
are authorized in the licenses. The 
design of the facility is important to the 
safe use of both exposed source 
irradiators and underwater irradiators, 
and 10 CFR part 36 applies the same 
requirements to the underwater 
irrodiators where the -source is not 
exposed for irradiation as to the exposed 
source irradiators. The average costs of 
conducting license reviews and 
performing inspections of the 
underwater irradiators where the source 
re~ains shielded during irradiation are 
similar to the costs for irradiators where 
the source is exposed during irradiation. 

Category 4D in 10 CFR 170.31 is 
added to specifically segregate and 
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identify those licenses authorizing the 
receipt, from other persdns, of . 
byproduct material as defined in section 
11.e.(2) of the Atomic Energy Act for 
possession and disposal. Section 
11.e.(2) byproduct material is the 
tailings or wastes produced by the 
extraction or concentration of uranium 
or thorium from any ore processed 
primarily for its source material content 
This change is based qn the NRC's 
recognition of increased activity related 
to disposal of 11.e.(2) byproduct 
material and to better distinguish this 
unique category of license. Mill licenses 
subject to the fees in fee Category 2A of 
10 CFR 170.31 will not be assessed fees 
under fee Category 4D. All other 
licenses that authorize the receipt, from 
other persons, of section 11.e.(2) 
byproduct material for possession and 
disposal will be subject to the Category 
4D fees. Mill licenses that authorize 
decommissioning, decontamination, 
reclamation or site restoration activities 
and section 11.e.(2) disposal services are 
subject to the fees of both categories, as 
applicable. 

Part 171 

Section 171.3 Definitions. 
The definition of materials license is 

being revised to clarify that the term 
license, for fee purposes, includes e 
license, certificate, approval, 
registration or Qther form of permission 
issued by the NRC pursuant to the 
regulations in 10 CFR parts 30, 32 
through 36, 39, 40, 61, 70, 71 and 72. 
This definition is consistent with the 
definition of license in section 551(8) of 
the Administrative Procedures Act. 

Section 171.8 Information .collection 
requirements: 0MB approval. . 

This section, whicli 1s being added, 
provides that 10 CFR part 171 does not 
contain any information collection 
requirements falling within the purview 
of the Paperwork Reduction Act. 

Section 171.11 Exemptions. 
Paragraph (a) of this section is 

amended to revoke the current 
exemption from annual fees for 
nonprofit educational institutions. The 
NRC is changing its previous policy 
decision because of the U.S. Court of 
Appeals decision on fees and the 
current administrative record that 
would comprise the basis for a 
continued exemption. A detailed 
discussion of this change in fee policy 
is found in Section II of this final rule. 

A new paragraph is added which 
incorporates the specific statutory 
exemption provided in the Energy 
Policy Act of 1992 for certain nonpower 
(research) reactors, and paragraphs (b) 
and (d), the exemption section for 
materials licensees, ha••e been revised. 
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Section 2903(a)(4) of the Energy 
Policy Act amends section 6101(c) of 
OBRA-90 to specifically exempt from 
10 CJ:.R part 171 annual fees certain 
Federally owned research reactors if-

(1) The reactor is used primarily for 
educational training and academic 
research purposes; and 

(2) The design of the research reactor 
satisfies certain t~chnical specifications 
se~ forth in the legislation. For purposes 
of this exemption the term "research 
reactor" means a nuclear reactor that-

(i) Is.,licensed by the Nuclear 
Regulatory Commission under section 
104 c. of the Atomic Energy Act of 1954 
(42 U.S.C. 21-34(c)) for operation at a 
thermal power level of 10 megawatts or 
less; and · 

(ii) If so licensed for operation at a 
thermal power level of more than 1 
megawatt, does not contain-
. (A) A circulating loop through the 
core in which the licensee conducts fuel 
experiments; 

(B) A liquid fuel loading: or 
(C) An experimental facility 'in the 

core in excess of 16 square inches in 
cross-section. 

The NRC, in implementing this 
provision of the Energy Policy Act, is 
limiting the exemption in 10 CFR part 
171 only to Federally owned research 
reactors. · 

The NRC! in making this required 
change, is not'changing its exemption 
policy. As in FY 1991 and FY 1992, the 
NRC will continue a veiy high eligibility 
threshold for granting exemption · 
requests. Therefore, the NRC strongly 
discourages the filing of exemption 
requests by licensees who have 
previously had exemption requests 
deniEid unless there are significantly 
changed circumstances. 

Earlier in this notice, the NRC 
discussed its decision to revoke the 
current exemption from annual fees for 
nonprofit educational institutions. 
Nonprofit educational institutions will 
be subject to annual fees in FY 1993. 

Exemption requests, or any requests 
to clarify the bill, will not, per se, 
extend the interest-free period for 
payment of the bill. Bills are due on the 
effective date of the final rule. 
Therefore, only payment will ensure 
avoidance of interest, administrative, 
and penalty charges. Any requests for 

· exemption from the annual fees should 
be addressed to the USNRC, ATTN: 
Executive Director for Operations, 
Washington, DC 20555. 

The NRC is revising § 171.11 (b) · to not 
i only require that requests for exemption 
I be filed with the NRC within 90 days 
i from the effective date of the final rule 
·1 establishing the annual fees but also to 

require that requests for clarification of 
or questions relating to annual fee bills 

I 
must also be filed within 90 days from 
the date of the invoice. 

Experience in considering exemption 
requests under§ 171.11 has indicated 
that§ 171.ll(d) is ambiguous regarding 
whether an applicant must fulfill all, or 
only one, of the three factors listed in 
the exemption provision in order to be 
considered for an exemption. The NRC 
is amending the section to clarify that 
the three factors should not be read as 
conjunctive requirements but rather as 
independent considerations which ·can 
support an exemption request. 

The NRC notes that section 2903(c) of 
the Energy Policy Act requires the NRC 
to review its policy for assessment of 
annual fees, under section 6101(c) of 
OBRA~o. solicit comment on the need 
for changes to this policy, and 
recommend changes in existing law to 
the Congress the NRC finds ere needed 
to prevent the placement of an unfair· 
burden on certain NRC licensees. The 
NRC published for public comment a 
separate notice in the Federal Register 
oil April 19, 1993 (56 FR 21116-21121). 
The 90-day .public comment period for 
this notice expires on July 19, 1993. 

The NRC also notes that since the FY 
1992 final rule was published in July · 
1992, licensees have continued to file·· 
requests for termination with the NRC. 
Other licensees have either called or 

· written to the NRC since the final rule 
became effective requesting further 
clarification end information concerning 
the annual fees assessed. The NRC is 
responding to these requests as quickly 
es possible but it was unable to respond 
end take appropriate action on all of the 
requests before the end of the fiscal year 
on September 30, 1992. Footnote 1 of 10 
CFR 171.16 provides that the annual fee 
is waived where a license is terminated 
prior to October 1 of each fiscal year. 
However, based on the number of 
requests filed, the NRC is exempting 
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from the FY 1993 annual fees those 
licensees, and holders of certificates, 
registrations, end approvals who either 
filed for termination of their licenses or 
approvals or filed for·PO!!Session only/ 
storage only.licenses prior to October 1, 
1992, and were capable of perµienently 
ceasing licensed activities entirely by 
September 30, .1992. In addition. 
because nonprofit educational · · 
institutions will be billed for the first 

I 
time for annual fees the NRC wishes to 
emphasize that nonprofit educational 

1 
institutions who hold licen~es, 

1 certificates, registrations, and approvals 

I 
and who wish to relinquish their · 
license(s), certificate(s), or registretion(s) 

1 or obtain e Possession Only License 
1 (POL), and who are capable of. 

permanently ceasing licensed activities 
entirely by September 30, 1993, must, 
within.the 30-dey period before the 
effective dafe of the rule,.notify the. 
Commission, in writing, in accordance 
with 10 CFR 30.36, 40.42, 50.82, end 
70.38, as appropriate. :Nonprofit 
educational institutions who hold 
licenses, certificates, registrations, and 
approvals must promptly comply with 
the conditions for license termination in 
those regulations in order to be 
considered by the Commission for a 
waiver of the FY 1993 annual fee. This· 
is being done so that rionprofi'i 
educational institutions will be afforded 
the same opportunity to. file for .. 
termination and avoid the FY i993 · 
annual fee as other licensees were.given 
when annual fees were first assessed to 
them in FY 1991, ·All other licensees 
end approval holders who held a license 
or approval on October 1, 1992, are 
subject to the FY 1993 annual fees. 

Section 171.15 Annual Fee: Reactor 
operating licenses. _ _ 

The annual fees in this section are 
revised to reflect tlie FY. 1993 budgeted 
costs. ·Paragraphs (a), (b)(3), (c)(2), (d), 
and (e) are revised to comply with the 
requirement of OBRA...;.90 to recover 
approximately 100 percent of the ~C 
budget for FY 1993. Table IV shows the 
budgeted costs that have been allocated 
to operating power reactors. They have 
been expressed in terms of the NRC's FY 
1993 programs and program elements. 
The resulting total bese·annual fee . 
amount for power reactors is also 
shown.. · ·-
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TABLE IV.-ALLOCATION OF NRC FY 1993 BUDGET TO POWER REACTORS BASE FEES, 

Program element total 

Program 
sufport 

( ,KJ 

Reactor Safety and Safeguards Regulation (ASSA): 

~:~~~d~:::'R~=~:~ .:::::::::::::::::::::::::::::::::::::::::::::::·:::::::::::::::::::::::::::::::::::::::::::::::::::::: $6,663 
913 

Reactor and Site Ucenslng ............................................................ : ....................................... . 1,015 
Resident Inspections .............................................................................................................. . ................ 
Region-Based Inspections ..................................................................................................... . 4,628 
Interns (HQ and Regions) ...................................................................................................... . ................ 
Special Inspections ................................................................................................................. . 3,157 
License Maintenance and Safety Evaluations ....................................................................... . 8,606 
Plant Pertormance ................... : .............................................................................................. . 860 
Human Pertormance .............................................................................................................. . 6,920 
Other Safety Reviews and Assistance ................................................................................... . 988 

RSSR Program Total ...................................................................................................... . ················ 
Reactor Safety Research (RSA): 

Standard Reactor Designs ..................................................................................................... . 20,200 
Reactor Aging & License R8flewal ........................................................................................ . 22,993 
Plant Pertormance ......................................... , ........................................ : ............................... . 2,800 
Human Reliability ................................. : ................................................................................... . 6,150 
Reactor Accident Analysis ...................................................................................................... . 22,102 
Safety Issue Resolution and Regulatory Improvements ....................................................... .. 11,590 

RSA Program Total ........................................................................................................ .. ················ 
Nuclear Material & Low Level {NMLL) 

NMLL(NMSS): 
Safeguards Licensing and Inspection ..................................................................................... 440 
Threat & Event AssessJlnternational Safeguards .................................................................. 1,600 
Develop & Implement Inspection Activities ............................................................................. O 
Uranium ~e~o~ery Licensing and Inspection .......................................................................... 350 
Decomm1ss1ornng ...................... :.............................................................................................. 1,200 

NMLL{RES): 

Direct 
FTE 

111.2 
14.6 
24.4 

204.0 
245.6 

45.0 
60.7. 

222.3 
55.1 
61.0 
36.1 

················ 
29.6 
13.4 
3.0 
7.2 

26.0 
38.5 

................ 

19.4 
12.7 
2.3 
9.7 

30.1 

Allocated to power 
reactors 

Program 
sugport 

{ ,K) 

$6,363 
913 
995 

oooosoo••••••••• 

4,628 

················ 
3,157 
8,606 

860 
6,470 

658 

32,650 

20,200 
21,493 
2,800 
6,150 

22,102 
11,590 

84,335 

1,275 
0 

38 
200 

Direct 
FTE 

103.5 
14.6 
24.1 

204.0 
240.3 
45.0 
60.7 

222.3 
55.1 
56.4 
29.7 

1,055.7 

29.6 
13.3 
3.0 
7.2 

26.0 
38.5 

117.6 

.1 
6.1 
1.3 
.2 

5.6 

Environmental Policy and Decommissioning .......................................................................... l---1,'-9-25-+---9._0+---B-2_5+----3._B 

NMLL Program Total ........................................................................................................ .. .............. ................ .. 2,338 17.1 

Reactor Special and Independent Reviews, Investigations, and Enforcement: 
Diagnostic Evaluations ............................................................................................................ 350 7.0 350 7.0 
Incident Investigations ............................................................................... ,............................. 25 1.0 25 1.0 
NRC Incident Response .......................................................................................................... 2,005 24.0 2,005 24.0 
Operational Experience Evaluation ......................................................................................... 5,360 34.0 5,360 34.0 
Committee on Review Generic Requirements ........................................................................ ................ 2.0 ................ 2.0 

1------1----+----+----
RSIRIE Program Total .................................................................................................... . 

Total .............................................. · .................................................................................. . 
Total Base Fee Amount Allocated to Power Reactors {millions) .................................................. . 

Less Estimated Part 170 Pow.er Reactor Fees (millions) ............................................................ .. 

Part 171 Base Fees for Operating Power Reactors (millions) ...................................................... . 

7,740 

127,063 

6 B. O 

1,258.4 
2$416.4 

................ ................ $92.8 
1----+----

$323. 6 

, Base annual fees include all costs attributable to the operating power reactor class of licensees. The base fees do not Include costs allocated 
to power reactors for policy reasons. 

2 Amount is obtained by multiplying the direct FTE limes the rate per FTE and adding the program support funds. 

Based on the information in Table IV, 
the base annual fees to be assessed for 
FY 1993 are the amounts shown in 

Table V below for each nuclear power 
operating license. 

TABLE V.-BASE ANNUAL FEES FOR OPERATING POWER REACTORS 

Reactors Containment type 

Westinghouse: 
1. Beaver Valley 1 PWR Large Dry 

Containment. 
2. Beaver Valley 2 ............................................................................................................................................. . ...... do ................ .. 
·3. Braidwood 1 ................................................................................................................................................. .. ...... do ................. . 
4. Braidwood 2 .................................................................................................................................................. . ...... do ................ .. 
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Annual fee 

$2,972,000 

2,972,000 
2,972,000 
2,972,000 
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TABLE v.-BASE ANNUAL FEES FOR OPERATING POWER REACTORS-Continued 

Reactors Containment type 

5. Byron 1 ........................................................................................................................................................... . ..... do ................. . 
6. Bryon 2 ........................................................................................................................................................... . ..... do ................. . 
7. Callaway 1 ...................................................................................................................................................... . ..... do ................. . 
8. Comanche Peak 1 ......................................................................................................................................... .. .... do ................ .. 
9. Diablo Canyon 1 ............................................................................................................................................ . ..... do ................. . 
10. Diablo Canyon 2 .......................................................................................................................................... .. .... do ................ .. 
11. Farley 1 ........................................................................................................................................................ .. .... do ................ .. 
12. Farley 2 ........................................................................................................................................................ . ..... do ................. . 
13. Glnna .................................................................................................. :......................................................... ..· .... do ... : ............. . 
14. Haddam Neck .................................................................................................................................. ,........... . ..... do ................. . 
15. Harris 1 ......................................................................................................................................................... . ..... do ................. . 
16. Indian Point 2 ............................................................................................................................................... .. .... do ................. . 
17. Indian Point 3 ............................................................................................................................................... .. .... do ................. . 
18. Kewaunee .................................................................................................................................................... . ..... do ................. . 
19. Millstone 3 .................................................................................................................................................... . ..... do ................. . 
20. North Anna 1 ................................................................................................................................................ .. .... do ................. . 
21. North Anna 2 ................................................................................................................................................ . ..... do ................. . 
22. Point Beach 1 ............................................................................................................................................... . ..... do ................. . 
23. Point Beach 2 ............................................................................................................................................... .. .... do ................ .. 
24. Prairie Island 1 ............................................................................................................................................. .. .... do ................ .. 
25. Prairie lslancj 2 ............................................................................................................................................. .. .... do ................. . 
26. Robinson 2 ...................................................................................... ·............................................................. . ..... do ................. . 
27. Salem 1 ........................................................................................................................................................ . ..... do ................. . 
28. Salem 2 ............................................... ;:....................................................................................................... . ..... do ........ : ........ . 
29. San Onofre 1 ................................................................................................................ :............................... .. .... do ................ .. 
30. Seabrook 1 ................................................................................................................................................... . ..... do ................. . 
31. South Texas 1 ............................................................................................... ,.............................................. .. .... do ................ .. 
32. South Texas 2 .............................................................................................................................................. . ..... do .................. . 
33. Summer 1 ..................................................................................................................................................... . ..... do ................ .. 
34. Surry 1 .......................................................................................................................................................... . ..... do ................. . 
35. Surry 2 .......................................................................................................................................................... .. .... do ................. . 
36. Trojan ........................................................................................................................................................... .. .... do ................ .. 
37. Turkey Point 3 .............................................................................................................................................. .. .... do ................. . 
38. Turkey Point 4 .............................................................................................................................................. . ..... do ................. . 
39. Vogtle 1 ........................................................................................................................................................ .. .... do , ................ . 
40. Vogtle 2 ........................................................................................................................................................ .. .... do ................. . 
41. Wolf Creek 1 ................................................................................................................................................ .. .... do ................. . 
42. Zion 1 ........................................................................................................................................................... . ..... do ................. . 
43. Zion 2 ............................................................................................................................................ :.............. . ..... do ................. . 
44.Catawba 1 ..................................................................................................................................................... PWR---lce Con-

denser. 
45. Catawba 2 .................................................................................................................................................... .. .... do ................. . 
46. Cook 1 .......................................................................................................................................................... · ...... do ................. . 
47. Cook 2 ............................................................................................................................... :.......................... .. .... do ................. . 
48. McGuire 1 ..................................................................................................................................................... . ..... do ................ .. 
49. McGuire 2 ..................................................................................................................................................... . ..... do ................. . 
50. Sequoyah 1 .................................................................................................................................................. . ..... do ................. . 
51. Sequoyah 2 .................................................................................................................................................. . ..... do ................. . 

Combustion Engineering: 
1. Arkansas 2 ..................................................................................................................................................... PWR Large Dry 

Containment. 
2. Calvert Cliffs 1 ................................................................................................................................................ .. .... do ................. . 
3. Calvert Cliffs 2 ................................................................................................................................................ .. .... do ................ .. 
4. Ft. Calhoun 1 ................................................................................................................................................. .. .... do ................. . 
5. Maine Yankee ................................................................................................................................................ .. .... do ................. . 
6. MIiistone 2 ........ ,............................................................................................................................................. . ..... do ................ .. 
7 Palisades ........................................................................................................................................................ .. .... do ................. . 
B. Palo Verde 1 .................................................................................................................................................. .. .... do ................. . 
9. Palo Verde 2 .................................................................................................................................................. .. .... do ................ .. 
10. Palo Verde 3 ................................................................................................................................................ .. .... do ................. . 
11. San Onofre 2 ................................................................................................................................................ .. .... do ................. . 
12. San Onofre 3 ................................................................................................................................................ .. .... do ................. . 
13. St. Lucie f .................................................................................................................................................... .. .... do ................ .. 
14. St. Lucie 2 .................................................................................................................................................... .. .... do ................. . 
15. Waterford 3 ...................................................... :........................................................................................... .. .... do ................. . 

Babcock & Wilcox: 
1. Arkansas 1 ..................................................................................................................................................... .. .... do ................. . 
2. Crystal River 3 ............................................................................................................................................... .. .... do ................. . 
3. Davis Besse 1 ................................................................................................................................................ . ..... do ................. . 
4. Oconee 1 ........................................................................................................................................................ . ..... do ................. . 
5. Oconee 2 ........................................................................................................................................................ . ..... do ................. . 
6. Oconee 3 ........................................................................................................................................................ .. ... do ................. . 
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Annual fee 

2,972,000 
2,972,000 
2,972,000 
2,972,000 
2,969,000 
2,969,000 
2,972,000 
2,972,000 
2,972,000 
2,972,000 
2,972,000 
2,972,000 
2,972,000 
2,972,000 
2,972,000 
2,972,000 
2,972,000 
2,972,000 
2,972,000 
2,972,000 
2,972,000 
2,972,000 
2,972,000 
2,972,000 
2,969,000 
2,972,000 
2,972,000 
2,972,000 
2,972.000 
2,972,000 
2,972,000 
2,969,000 
2,972,000 
2,972,000 
2,972,000 
2,972,000 
2,972,000 
2,972,000 
2,972,000 
2,964,000 

2,964,000 
2,964,000 

. 2,964,000 
2,964,000 
2,964,000 
.2,964,000 
2,964,000 

3.013,000 

3,013,000 
3,013,000 
3,013,000 
3,013,000 
3,013,000 
3,013,000 
3,009,000 
3,009,000 
3,009,000 
3,009,000 
3,009,000 
3,013,000 
3,013,000 
3,013,000 

2,964,000 
2,964,000 
2,964,000 
2,964,000 
2,964.000 
2,964,000 
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TABLE V.-8ASE ANNUAL FEES FOR OPERATING POWER REACTORs-Continued 

Reactors Containment type 

7. Three Mlle Island 1 .................................................................................................................................. ...... .. .... do ................ .. 
General Electric 

.1. Browns Ferry 1 ............................................................................................................. :................................. Mark I ................ .. 
2. Browns Ferry 2 ....................... .............................. ........... ...... ..... ... . .. ........ ........... ..... ..... . .. .. .... . ................... ... . . ..... do ................. . 
3. Browns Ferry 3 .............. ... .... ............. ...... ..... .. .. ... . .... ............. .................. ....... ..................... ......... ...... . .... . . .. .. .. .. .... do ................. . 
4. Brunswick 1 ................. ....... ................... .......... ..... .. ................... ....... ........ ............. ...... . .. .. . ... . ..... . .. .. .. .. .... . . . .... . ..... do ................. . 
5. Brunswick 2 ...................... ..... . .... ........... ...... ... .. . .... ... .. . . ....... ... .. ... . ......... ... ..... .... .... .. . . ... . . .. ................ ......... ... .. . ..... do ................ .. 
6. Clinton 1 ......................................................................................................................................................... Mark Ill ............... . 
7. Cooper ......................................................... : ........................................................ ,......................................... Mark I ... : ............. . 
8. Dresden 2 .......... ........... ...... ......... .......... ..... ............ ................. ... .... .. .. .... ......................... ... ..... .... .. .. ...... . ..... .. . . ..... do ................. . 
9. Dresden 3 .................. ..... .. .... ...... .. . .... ...... ..... ............ .......... ... ....... .......... ........ ....... ..... .. .... .. .. ..... .... . .. .............. . ..... do ................. . 
10. Duane Arnold ............................................................................................................................................... . ..... do ................. . 
11. Fermi 2 ......................................................................................................................................................... .. .. ,.do ................. . 
12. Fitzpatrick ..................................................................................................................................................... .. .... do ................ .. 
13. Grand Gulf 1 ................................................................................................................................................ Mark Ill ............... . 
14. Hatch 1 ......................................................................................................................................................... Mark I ................ .. 
15. Hatch 2 .... .-.................................................................................................................................................... .. .... do ................. . 
16. Hope Creek 1 ................................................................................................................................................ . ..... do ................. . 
17. LaSalle 1 ...................................................................................................................................................... Mark II ................ . 
18. LaSalle 2 ...................................................................................................................................................... . ..... do· ................. . 
19. Limerick 1 ..................................................................................................................................................... .. .... do ................. . 
20. Limerick 2 ..................................................................................................................................................... . ..... do ................. . 
21. MIiistone 1 .................................................................................................................................................... Mark I ................. . 
22. Monticello ..................................................................................................................................................... .. .... do ................. . 
23. Nine Mile Point 1 .......................................................................................................................................... .. .... do ................. . 
24. Nine Mlle Point 2 .................................................................................. ........................................................ Mark II ................ . 
25. Oyster Creek ................................................................................................................................................ Mark I ................ .. 
26. Peach Bottom 2 .................................................................... ....................................................................... .. .... do ................. . 
27. Peach Bottom 3 ........................................................................................................................................... . ..... do ................. . 
28. Perry 1 .......................................................................................................................................................... Mark Ill ............... . 
29. Pilgrim ........................................................................................................................................................... Mark I ................ .. 
30. Quad Cities 1 ...................................................................... ;; .. ,.................................................................... . ..... do ................ .. 
31. Quad Cities 2 ............................................................................................................................................... .. .... do ................. . 
32. River Bend 1 ....... .......... ... ...... ... . ......... .... .. .. . .. ...... .. ..... .. .. . .. . .. . ... ... .. .. .. .... .. .. .. . .. ........ ........... ... . .. ... .. .. .. .. .. .. . . . . . Mark Ill ............... . 
33. Susquehanna 1 ............................................................................................................................................ Mark II ................ . 
34. Susquehanna 2 ........................................................... :................................................................................ .. .... do ................ .. 
35. Vermont Yankee .................................................................................................... :..................................... Mark I ................. . 
36. Washington Nuctear 2 . .. ........... ............... ... . .. . .. .. .......... ... .. .... ..... . ............ ..... . .... ............... ........... ... ... ...... ... .. Mark II ................ . 

Other Reactors: 
1. Big Rock Point ............................................................................................................................................... GE Dry Contain-

ment. 
2. Comanche Peak 2 .. ................. ... .... ............... .... .... .. . . ... .. .. ... .. .. .. . ... .... .. . ........ .... .... . ........ ...... .................... ...... Westinghouse 

PWR Dry Con­
tainment. 

3. Three Mile Island 2 ............................ ·............................................................................................................ B&W PWR-Dry 
Containment 

Annual fee 

2,964,000 

2,939,000 
· 2,939,000 

2,939,000 
2,939,000 
2,939,000 
3,031,000 

. 2,931!,000 
2,939,000 
2,939,000 
2,939,000 
2,939,000 
2,939,000 
3,031,000 
2,939,000 
2,939,000 
2,939,000 
2,939,000 
2;939,000 
2,939,000 
2,939,000 
2,939,000 
2,939,000 
2,939,000 
2,939,000 
2,939,000 
2,939,000 
2,939,000 
3,031,000 
2,939,000 
2,939,000 
2,939,000 
3,031,000 
2,939,000 
2,939,000 
2,939,000 
2,935,000 

2,939,000 

2,972,000 

2,964,000 

The "Other Reactors" listed in Table 
V have not been included in the fee 
base. Historically both Big Rock Point 
and Three Mile Island 2 have been 
granted either full or partial exemptions 
from the annual fees. With respect to 

Comanche Peak 2 in base annual fees 
has been subtracted from the total 
amount assessed operating reactors as a 
surcharge. · 

The FY 1993 budgeted costs related to 
the additional charge and the amount of 
the charge are calculated as follows: 

Big Rocle Point, a smaller older reactor, 
the NRC hereby grants a partial 
exemption from the FY 1993 annual fees 
based on a request filed with the NRC 
in accordance.with§ 171.11. The NRG, 
in this final rule, grants a full exemption 
for Tlm!e Mile Island 2 because the 
authority to operate TMI-2 was revoked 
in 1979. With respect to Commanche 
Peak 2. the reactor received an operating 
license in FY 1993. In accordance with 
10 CFR 171.17, Comanche Peak 2 will 
be billed for a prorated share of the 
annual fee. The total amount of $2.2 
milliou to be paid by Big Rock Point and 

Paragraph (b)(3) is revised to change 
the fiscal year references from FY 1992 
to FY 1993. Paragraph (c)(2) is amended 
to show the amount of the surchargefor 
FY 1993, which is added to the base 
annual fee for each operating power 
reactor shown in Table V. This 
surcharge recovers those NRC budgeted 
costs that are not directly or solely 
attributable to operating power reactors, 
buf nevertheless must be recovered to 
comply with the requirements of 
OBRA-90. The NRC has continued its · 
previous policy decision to recover 
these costs from operating power 
reactors. 
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Category of costs 

1. Activities not attributable to 
an existing NRC licensee or 
class of licensee: 
a. Reviews for DOE/DOD re­

actor projects, West Valley 
Demonstration Project; 
DOE Uranium Mill TaHir,g 
Radiation Control Act 
(UMTRCA) actions .......... .. 

b. International cooperative 
safety program and Inter­
national safeguards activi-
ties; and ............................ . 

FY 1993 
budgeted 
costs (mil-

lions) 

$5.2 

8.4 
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Category of coats 

c. Low level waste disposal 
generic activities .............. .. 

· 2. Activities not assessed part 
170 licensing and Inspection 
fees or part 171 annual fees 
based on Commission policy: 
a. Licensing and Inspection 

activities associated with 
nonprofit educational Insti-
tutions; and ....................... . 

b. Costs not recovered from 
part 171 for smell entities . 

FY 1993 
budgeted 
costs (mil-

lions) 

Category of costs 

FY 1993 
budgeted 
costs (mil-

lions) 

Subtotal budgeted costs 26.7 
6.7 Less amount to be as-

sessed for partial and 
prorated fees under 
parts 171 ............ . ..... . :.. 2.2 

Total budgeted costs ......... . 24.5 

, .B The annual additional charge is 
determined as follows: 

4.6 ..__ ___ _ 

Total budgeted costs $24.5 million -------=-------'- -
109

.
7 6 = $223,000 per operating power reactor 

Total number of operating reactors 

On the basis of this calculation, on 
operating power reactor, Beaver Valley 
1·, for example, would pay a base annual 
fee of $2,972,000 and an additional 
charge or $223,000 for a total annual fee 
of $3,195,000 for FY 1993. 

Paragraph (d) is revised to show, in 
summary form,.the amount of the .total 
FY 1993 annual fee, including tho 
surcharge, to be assessed for each major 
type of operating power reactor. 

Paragraph (e) is revised to show tho 
amount of the FY 1993 annual fee for 
non-power (test and research) reactors. 
This includes nonpowor reactor licenses 
issued to nonprofit educational 
institutions. In FY 1993, $2,669,000 in 
costs are attributable to those 
commercial, nonprofit educational. and 
non-exempt Federal government 

. organizations that are licensed to 
operate test and research reactors. 
Applying these costs uniformly to those 
nonpower reactors subject to fees results 
in en annual fee of $6:Z,100 per 

operating license. The Energy Policy Act 
prm·ided for an exemption for certain 
Federally owned research reactors that 
are used primarily for educationnl 
training and academic research 
purposes where the design of the reactor 
satisfies certain technical specifications 
set forth in the legislation. The NRG has 

. granted an exemption from annual fees 
for FY 1992 and FY 1993 to the Veterans 
Administration Medical Center, Omaha, 
Nebraska, the U.S. Geological Survey for 
its reactor in Denver, Colorado and the 
Armed Forces Radiobiological Research 
Institute, Bethesde, MAryl11nd for its 
research reactor. 

Section 171.16 Annual fees: 
·Materials Licensees, Holders of 
Certificates of Compliance, Holders of 
Sealed Source and De\'ice Registrations. 
Holders of Quality Assurance Program 
Approvals, and Government agencies 
.licensed by the NRG. 

Paragraph (d) is revisnd to reflect the 
FY 1993 budgeted costs for m.iteri.ils 

licensees, including Government 
agencies licensed by the NRC. These 
fees are necessary to recover the FY 
1993 generic costs totalling $57 .9 
million applicable to fuel facilities, 
uranium recovery·facilltles, spent fuel 
facilities, holders of transportation 
certificates and QA progtam tl~provals, 
and other materials licensees, including. 
holders of sealed source and device. 
registrations. 

Tabios VI and Vll show the NRG 
program elements and resources that are 
attributable to fuel facilities and 
materials users, respectively. The costs 
attributable to the uranium tecove1y 
class of licensees are those associated 
wi~h uranium recovery licensing and 
inspection. For transportation, the costs 
are those budgeted for transpottatlon 
research, licensing; and inspection. 
Similarly. the budgeted costs for spent 
fuel storage are those for spent fuel 
storage research, licensing, end 
inspuclion. 

TABLE VL-ALlOCATION OF NRC FY 1993 BUDGET TO FUEL FACILITY BASE FEES 1 

Tolal program element Allocated to fuel fecil-
ity 

Program 
sur port FTE $,K FTE .K 

NMLL (Research): 
Radiation Protection/Health Effects ............................................................................. . $1,640 5.3 S350 1.1 
Environmental Policy and Decommissioning ......................................................................... . 1.925 ·e.o ,oo .4 

NMLL.(RES) Program Total ........................................................................................... . ................ ················ 450 1.5 
NMLL (NMSS): 

Fuel Facilities Llc./lnspectlons .............. , .......... , ..................... ' ................................................. . 2,500 51,9 1,310 33.2 
Event Evaluation ........................................................................................ : ........ .................... . 17.2 ................ 4.3 
Safeguards Ucenslng/lnspectlon ............................................................................................ . 440 22.0 440 17.2 
Threat end Event Assessment ............................................................................................... . 1,600 14.4 123 1.7 
Decommissioning ................................................................................................................... . 1,050 24.5 190 5.1 

•Commanche Peak 2 which was licensed 240 included In tho calculation, Commanche l'oak 2 
days out of 365 days (0.7 yaar) In FY 1993 has b11an will Ix> assernid lhb surch11.rga. 
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TABLE VI.-ALLOCATION OF NRG FY 1993 BUDGET TO FUEL FACILITY BASE FEES 1-Continued 

Uranium Recovery (DAM SAFETY) ....................................................................................... . 

NMLL (NMSS) Program Total ............................................................................ , ............ . 
NMLL (MSIRIE): 

Incident Response .. : ............................................................................................................... . 

Total NMLL ............ .' ......................................................................................................... . 

· Total Base Fee Amount Allocated to Fuel Facilities (millions) .................................................... .. 
Less Part 170 Fuel Facility Fees (millions) ........................................................................... .. 

Total program element Allocated to fuel facil· 
lty 

Program 
support 

$,K 

350 

FTE $,K 

9.7 6 

2,069 

3.0 ............... . 

2,519 

217.2 
3.5 

FTE 

61.5 

1.0 

64.0 

Part 171 Base Fees for Fuel Facilities (millions) ..................................................................... ...... ................ ................ 13.7 · ............... . 

, Base annual fee Includes all costs attributable to the fuel facility class of licensees. The base lee does not Include costs allocated to fuel 
facilities for policy.reasons. 

2 Amount Is obtained by multiplying the direct FTE times the rate per FTE and adding the program support funds. 

TABLE Vll.-ALLOCATION OF FY 1993 BUDGET TO MATERIAL USERS BASE FEES 1 

NMLL (RESEARCH): 

Total 

Program 
support 

$,K 
FTE 

Allocated to materials 
users 

$,K FTE 

Materials Licensee Performance ............................................................................................. $550 .4 $550 .4 
Materials. Re~ulatory Standards ............................................................................................... 949 11.0 1,000 12.1 
Radiation Protection/Health Effects ....................................... ,................................................. 1,290 4.2 1,640 5.3 
Environmental Polley and Decommissioning .......................................................................... 1,000 4.8 1,925 9.0 1---------1------11-----

T o tal NMLL (RES) ............................................................................................................ $3,789 20.4 ................ ................ 
NMLL (NMSS): 

Licensing/Inspection of Materials Users .......................... ;....................................................... 1,200. 104.1 
Event Evaluation ........ : ................ ........... ....... .......................................... ................................ 12.8 

$2,300 104.1 
17.2 

Threat and Event Assessment ................................................................................................ 89 1,600 12.7 
Decommissioning .................................................................................................................... 760 18.4 1,050 24.5 
Low level waste--on site disposal .......................................................................................... 225 1.9 850 27.0 

Total NMLL (NMSS): ....................................................................................................... . 
NMLL (MSIRIE): . 

................ 
Analysis and Evaluation of Operallonal .Data ........................................................................ . 256 

. Total NMLL Program ..................................................................................................... . 
Base Amount Allocated to Materials Users (millions) ................................................................ , ... . 

Less Part 170 Material Users Fees (mllllons) ...................... : ...................................... :._ ....... . 

Part 171 Base Fees for Material Users (millions) ........................................................................ .. 

................ 
8.0 

$2,274 137.2 

125 5.0 
t-----

$6,188 162.6 
2$43.6 

$5.0 

$38.~ 

, Base annual fee Includes all costs attributable to the materials class ·of licensees. The base fee does not include costs allocated to materials 
licensees for policy reasons. 

2Amount Is obtained by multiplying the direct FTE times the rate per FTE and adding the program support funds. 

The allocation of the NRG's $13.7 
million in budgeted costs to the 
individual fuel facilities is based, as in 
FY 1991 and FY 1992, primarily on the 
conferees' guidance that licensees who 
require the greatest expenditure of NRG 
resources should pay the greatest annual 
fee. Because the two high-enriched fuel 
manufacturing facilities possess 
strategic quantities of nuclear materials, 
more NRG generic safety and safeguards 
costs (e.g., physical security) are 
attributable to these facilities. 

:Using .this approach, the base annual 
fee for each facility is shown below. 

High enriched fuel: 
Nuclear Fuel Services ....... . 
Babcock and WIicox ......... .. 

Subtotal .................. : ....... ,_ 
Low Enriched Fuel: 

Siemens Nuclear Power .... . 
Babcock and Wilcox .......... . 
General Elecbic ................. . 
Westinghouse ................... .. 
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Annual fee 

Safeguards 
and safety 

$3,079,000 
3,079,000 

$6,158,000 

$1,137,000 
1,137,000 
1,137,000 
1,137,000 

Combust1011 Engineering 

Annual fee 

Safeguards 
and safety 

(Hematite) ...................... ,. 1,137,000 

Subtotal ........................ ... $5,685,000 
UF6 conversion: 

Allied Signal Corp ............... $619,000 
Sequoyah Fuels Corp ...... :.. 619,000 -----

Subtotal ........................... $1,238,000 
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Other fuel faclfftles (5 facili-

Annual fee 

Safeguards 
and safety 

ties et $111,000 each) ...• $555,000 

Total ................................ $13,636,000 

One of Combustion Engineering's (CE) 
low enriched uranium fuel facilities hns 
not been included in the fee base 
because of the D.C. Circuit Court of 
Appeals decision of March 16, 1993, 
and the April 30, 1993 per curiam orda'r 
which directed the Commission to grant 
on exemption for one of the facilities. As 
a result of the Court's decision, the NRC 
grants an exemption for one of CE's low 
enriched uranium fuel facilities for FY 
1993. The NRC themfore hes celculeterl 
the FY 1993 annual fees for the low 
enriched fuel ce{egory by dividing its 
budgeted costs among five licenses 
rather than six licenses es done 
previously. 

Tho allocation of the costs attributable 
to uranium recovery is also based on the 
conferees' guidance that licensees who 
require the greatest expenditure of NRC 
resources should pay the greatest annuol 
fee. It is estimated that approximately 
50 percent of the $465,000 for umnium 
recovery 15 attributable to uranium mills 
(Class I facilities). Approximately 27 
percent of the $465,000 for uranium 
rer.overy is attributable to those solution 
mining licensees who do not generate 
uranium mill tailings (Class II facilities). 
The remaining 23 percent is allocated to 
the other urenium recovery facilities 
(e.g. extraction of metals and rare 
earths). The resulting annual fees for 
each class of licensee are: 
Class I facllities-$58,000 
Class II fncilitios-$25,400 
Other facilltles-$21,100 

For spent fuel-storage licenses, the 
generic costs of $681,000 have been 
spread uniformly among those licensees 
who hold specific or general licenses for 
receipt and storage of spent fuel at an 
Independent Spent Fuel Storage · 
Installation (ISFSI). This results in an 
annual fee of $136,200. 
· To equitably and fairly allocate tho 

$38.6 million attributable to the 
approximately 7,400 7 diverse material 
users and registrants, the NRG has 
continued to base the annual fee on the 
part 170 application and inspection 
foes. Because the application and 
inspection fees ere indicative of the 
complexity of the license, this approach 

'This includes approximate!)' 600 nonrrolit 
oducalional Institutions licenses which w11re 
previnu,ly AXempted from annual fpo~. 

I continues to provide e proxy for 

1

1 allocating the costs to tho diverse 
categories of licensees based on how 
much it r.ostR NRG to regulate ooch 

· approved QA plans ls $87,400 fot users 
; and fabricators and $1,000 for users 
! only. · 
1 Tho amount or range of the FY 1993 

IJilsH annual fees for all materials 
limnsr.11s is summari'led B!I follows: 

· r.ntcgory. Tho feo colculotlon nlso 
continues to consider the inspaction 
frequency bor.ause tho inspection 
frequency is indicnti,•e of tho safety risk 
and resulting regulatory costs associated 
with the categories of lir.onsees. In 
summary, the annual fee for theim 
categories of licenses is developed as 
follows: 

Annual Fee = (Application Fee + 
Inspection Fee/Jnspectlon Priority) x 
Constant + .[Unique Category Co!ts). 

The constant is the multiple nucesimry 
to recover $38.6 million and is 2.3 for 
FY 1993. The unique costs ere any 
special costs that the NRC has budgeted 
fore specific category of licensee!'I. For 
FY 1993,).mique costs of approximately 
$1.9 million were identified for tho 
medical improvement program which is 
attributable to medical licensees: about 
$115,000 in costs were Identified as 
being ettributRble to radi_ogrephy 
licensees; and about $115,000 was 
identified as being attributable to 
irradietor licensees. The changes to 
materials annual fee!I for FY 1993 varies 
compared to the FY 1992 onnunl foes. 
Somo of the annual fees decrease whilu 
other annuol fees Increase. There are 
three reasons for the changes in the fees 
compared to FY 1992. First, the FY 1993 
budgeted amount attributable to 
materials licensees is about 12 perc1mt 
higher than the FY 1992 amount. 
Second, the number of licensee"!; to be 
assessed annual fees in FY 1993 has 
decreased about 4 percent {about 300 
licensees) below e compnrotive numb,ir 
for FY 1992. Third, tho changes in tho 
10 CFR part 170 license application and 
inspection fees cause a redistribution of 
the costs on which the annual fees ero 
based. since these Part 170 fees ere used 
es a proxy to determine the annual fees. 
The materials fees must be established 
at these levels in order to comply with 
the mandate of OBRA-90 to recover 
approximately 100 percent of the NRC's 
FY 1993 budget authority. A materials 
licensee may pay a reduced annual fee 
if the licensee qualifies es e small entity 
under the NRG's sizo standards and 
certifies that it is a small entity on NRC 
Form 526. 

To recover the $4.4 million 
attributable to the transportation class of 
licensees, about $1.0 million will he 
assessed to the Deportment ·of Energy 
(DOE) to cover all of its transportation 
casks under CntegoT)' 18. The remaining 
transportation costs for generic activities 
(S3.4 million) ore allocated to holders of 
oppmved QA plans. The annual for. for 
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MATERIALS LICENSES BASE ANNUAL 
FEE RANGES 

Category of license Annual fees 

, Part 7(}.-High enriched $3.1 million. 
: fuel. 
; Part 70--low enriched $1.1 mllllon. 

fuel. 
Part 40---UF,., eonver- $0.6 milllon. 

I 
sion. 

Part 40-Uranlum re· $21,100 to 58,100 
1 covary. 

Part 3D--Byproduct Ma· $690 to $26,800. 1 

terial. 
Part 71-Transportalion $1,000 to $67,400. 

of Radioactive Mate-
rial. 

Part 72--lndependent $136.200. 
Storage of Spent Nu­
clear Fuel. 

, Excludes the annual fee for a few military 
"'master" matanala licenses of broad-acope 
issued to Government agendas which is 
$363,600. 

·1 Irmdiator fee categorla!l 3F and 3G in 

1 
HJ CFR 171.18(d) nre being broadened tc, 
include underwater irradlators for 
irradiation of materials when the source 
is not exposed for Irradiation purposes. 
-Although the sources are not removed 
from their shielding for lrradlatlon 
purposes, underwatet irradiators are not 
seif-shielded as are the small lrradiators 
in fee Category 3E. The underwater 
irradiators ere large lrradiators, and 
possession limits of thousands of curies 
are authorized In the llcenses. The 
design of the facility is Important to the 
safe use of both exposed source 
irradiators and underwater irrediators. 
nnd 10 CFR part 36 applies the same 
requirements to the underwater 
irradiators where the source is not 
exposed for irradiation as to the exposed 
source irradiators. 

A new Category 4D ls added to to 
CFR 171.16(d} to specifically segregate 
and identify those licenses which 
authorize the receipt, possession and 
disposal of byproduct material, as 
defined by section 11.e.(2) of the Atomic 
Energy Act, from other persons. This 
proposed change is based on the NRC's 
recognition of potential increased 
activity related to disposal of 11.e.(2) 

. byproduct material and to better 
distinguish this unique category of 
license. Mill licenses subject to the fees 
in foe Category 2.A.(2) of 10 CFR 171,16 
will not be assessed fees under fee 
Category 4D. All other licenses, that 
n11thorize the receipt. from other 
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persons, of section 11.e(2) byproduct , materials license except for those in . 
materiel for possession and disposal Category 17. Those licensees that 
will be subject. to the Category 4D fees , generate e significant amount of low 
including mill licenses that authorize · level waste for purposes of the 
decommissioning, decontamination, : calculation of the $1,100 surcharge are 
reclamation or site restoration activities · in fee Categories 1.B, 1.D, 2.C, 3.A, 3.B, 
since they are not assessed annual fees · 3.C, 3.L, 3.M, 3.N, 4.A, 4.B, 4.C, 4.D, 
under fee Category 14, 5.B, 6.A, and 7.B. The surcharge for 

Paragraph (e) is amended to establish licenses in fee Category 17, which also 
the additional charge Y{hich is added to I generate and/or dispose of low level 
the base annual fees shown in paragraph ! waste, is $16,400. 
(d) of this final rule. The alternative i Of the $5.4 million not recovered 
selected by the NRC for the allocation of I from small entities, $0.8 million is 
LJ;W costs is discussed at some length · allocated to fuel facilities and other 
in Section II of this notice. The i materials licensees. This results in a 
Commission has modified its approach · surcharge of $120 per category for each 
so as to access the budgeted LLW costs I licensee that is not eligible for the small 
to two broad categories of licensees i entity fee. 

. (large LLW generators and smell LLW ; C?~ the b~sis of l?is calculation., a ~el 
generators) based on historical disposal f?cihty, e high ennched fuel fabrication 
date. This surcharge, however, licensee, for example, pays e base 
continues to be shown for convenience annual fee of $3,079,000 and an 
with the applicable categories in ' additional charge of $61,220 fofLLW 
paragraph (d). Although these NRC LLW ncti~ities and sm~ll entity costs. A 
disposal regulatory activities are not I medical center withe broad-scope 
directly attributable to regulation of program pays a bas~ ~n_nual fee of 
NRC materials licensees, the costs $~6,800 and en additional charge of 
nevertheless must be recovered in order $1,220, fore total annual fee of $28,020 
to comply with the requirements of for FY 1993. . 
OBRA-90. For FY 1993, the additional Th~ N~C notes t1:1et many hcensees 
charge recovers approximately 18 · have mdicated dunng the pe~t two years 
percent of the NRG-budgeted costs of . ~at although ~h?Y held a vehd _NRG 
$9.2 million relating to LLW disposal license aut~onzmg the possession end 
generic activities from smell generators use of speclBl nu~leer, source, ~r 
which are comprised of materials byproduct m~tenal, they ~ere m feet 
licensees except fuel facilities, that either ~ot usmg the.materiel to conduct 
dispose ofLLW. The percentage opera~1ons or had d1spos~d of the 
distribution for FY 1993 has been ~ater1al and n~ longer ~e~ded the 
refined to delete LLW disposed by h~ense. In pert.1cular, ~l11s issue has been 
Agreement State licensees from the raised by c.er:tem uranium mil~ licensees 
base. The FY 1993 budgeted costs who h?ve mills not c~rrentl)'. m 
related to the additional charge for LLW operabo~. In responding to licensees 
and the amount of the charge ere about this matter, the NRG has stated 
calculated es follows: that annual.fees are assessed b~sed on 

whether a hcensee holds a vahd NRC 

Category of costs 

FY 1993 · 
budgeted 
costs($ 

In mil­
lions) 

license that authorizes ·possession and 
use of radioactive material. Whether or 
not e licensee is actually conducting 
operations.using the materiel is a matter 
of licensee discretion. The NRC cannot 

1. Activities not attributable to an control whether a licensee elects to 
existing NRC licensee or class possess and use radioactive material 
of llcansee, I.a., Lt.W disposal once it receives a license from the NRG. 
generic activities ....................... 9.2 : Therefore, the NRC reemphasizes that 

, . the eiinual fees will be assessed based 
Of the $9.2 mllhon in budgeted costs on whether a licensee holds a valid NRC 

shown above for LLW activiti~s, _82 license.that authorizes possession and 
percent of the amount ($7.5 million) are I use of radioactive material. To remove 
elloc~ted to the 123 large waste. . . any uncertainty, the NRC is issuing 
~enerator~ (reactors and fuel faciht)es). , minor clarifying amendments to 10 CFR 
mclud~~ m 10 CFR part 171 resultmg m · 171.16, footnotes 1 and 7. 
an additional charge of $61,100 per 
facility. Thus, the LLW charge will be Section 171.19 · Payment 
$61,100 per HEU, LEU, UF6 fa~~l~ty and This section is revised to give credit 
for each of the other 5 fuel facilities. The I for those partial payments made by 
remJlining $1.7 million is allocated to \ certain licensees in FY 1993 toward 
the material licensees in categories that their FY 1993 annual fees. The NRC 
generate low level waste (1,522 1 anticipates that the first, second, and 
licensees) as follows: $1,100 per I third quarterly payments for FY 1993 . I 
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i will have been made by operating pownr 

I 
reactor licensees and some materials 
licensees before the final rule is 

I effective. Therefore, NRC will credit 
i payments received for those three 
! quarters toward the total annual fee to 
I be assessed. The NRC will adjust the 

fourth quarterly bill in order .to recover 
· the full amount of the revised annual fee 

or to make refunds, if necessary. As in 
FY 1992, payment of the annual fee is 
due on the effective date of the rule end 
interest accrues from the effective date 
of the rule. However, interest will be 
waived if payment is received within 30 
days from the effective date of the rule. 

Because nonprofit educational 
institutions will be required to pay 
annual fees for the first time, the NRC 
notes two of its regulations relating to 
payment. The first regulation is 10 CFR 
171.19(a) which indicates that the fee 
payment shell be made by check, draft, 
money order or electronic fund transfer 
made payable to the U.S. Nuclear 
Regulatory Commission. Bills of $5,000 
or more will indicate payment by 
electronic fund transfer. Payment is due 
on the effective date of the rule and 
interest shall accrue from the effective · 
date of the rule. However, interest will 
be waived if payment is received within 
30 days from the effective date of the 
rule. The second regulation relating to 
payments is 10 CFR 15.35. This 
regulation provides for payments of 
debts in installments provided. the 
debtor furnishes satisfactory evidence of 
inability to pay a debt hi one lump sum. 
In accordance with this regulation, ell 
installment payment arrangements must 
be in writing and require the payment 
of interest and administrative charges. 

V. Environmental Impact: Categorical 
Exclusion 

The NRG has determined that this 
firial rule is the type of action described 
in categorical exclusion 10 CFR 
51.22(c)(1). Therefore, neither an 
environmental impact statement nor an 
environmental impact assessment has 
been prepared for the final regulation. 

VI. Paperwork Reduction Act 
Statement 

This final rule contains no 
information collection requirements 
and, therefore, is not subject to the 
requirements of the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3501 
et seq.). 

VII. Regulatory Analysis 
With respect to 10 CFR pert 170, this 

final rule was developed pursuant to 
Title V of the Independent Offices . 
Appropriation Act of 1952 (IOAA) (31 
U.S.C. 9701) and the Commission's fee 
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guidelines. When developing these 
guidelines the Commission took into 
account guidance provided by the U.S. 
Supreme Court on March 4, 1974, in its 
decision of National Cable -Television 
Association, Inc. v. United States, 415 
U.S. 36 (1974) and Federal Power 
Commission v. New England Power 
Company, 415 U.S. 345 (1974). In these 
decisions, the Court held that the IOAA 
authorizes en agency to charge fees for 
special benefits rendered to identifiable 
persons measured by the "value to the 
recipient" of the agency service. The 
meaning of the IOAA was further 
clarified on December 16, 1976, by four 
decisions of the U.S. Court of Appeals 
for the District of Columbia, National . 
Cable Television Association v. Federal 
Communicatians Commission, 554 F.2d 
1094 (D.C. Cir. 1976); National 
Association of Broadcasters v. Federal 
Communications-Commission, 554 F.2d 
1118 (D.C. Cir. 1976); Electronic 
Industries Association v. Federal 
Communications Commission, 554 F.2d 
1109 (D.C. Cir. 1976) and Capital Cities 
Communication, Inc;v. Federal 
Communications Commission, 554 F.2d 
1135 (D.C. Cir. 1976). These Q.ecisions of 
the Courts enabled the Commission to 
develop fee guidelines that are still used 
for cost recovery and fee development 
purposes. 

The Commission's fee guidelines were 
upheld on August 24, 1979, by the U.S. 
Court of Appeals for the Fifth Circuit in 
Mississippi Power and Light Co. v. U.S. 
Nuclear Regulatory Commission, 601 
F.2d 223 (5th Cir. 1979), cert. denied, 
444 U.S. 1102 (1980). The Court held 
that-

(1) The NRC had the authority to 
recover the full cost of providing 
sa:vices to identifiable beneficiaries; 

(2) The NRC could properly assess a 
fee for the costs of providing routine 
inspections necessary to ensure a 
licensee's compliance with the Atomic 
Energy Act and with applicable 
regulations; 

(3) The NRC could charge for costs 
incurred in conducting environmental 
reviews required by NEPA; 

(4) The NRC properly included the . 
costs of uncontested hearings and of 
administrative and technical support 
services in the fee schedule; 

(5) The NRC could assess a fee for 
renewing a license to operate a low­
level radioactive waste burial site; and 

(6) The NRC's fees were not arbitrary 
or capricious. 

With respect to 10 CFR Part 171, on 
November 5, 1990, the Congress passed 
Public Lew 101-508, the Omnibus 
Budget Reconciliation Act of 1990 
(OBRA-90). For FYs 1991 through.1995, 
OBRA-90 requires that approximately 
100 percent of the NRC budget authority 
be recovered through the assessment of 

fees. To accomplish this statutory 
requirement, the NRC, in accordance 
with§ 171.13, is publishing the final 
amount of the FY 1993 annual fees for 
operating reactor licensees, fuel cycle 
licensees, materials licensees, end 
hQlders of Certificates of Compliance, 
registrations of sealed source end 
devices and QA program approvals, end 
Government.agencies. OBRA-90 end the 
Conference Committee Report 
specifically state thet-

(1) The annual fees be based on the 
Commission's FY 1993 budget of $540.0 
million less the amounts collected from 
Part 170 fees end the funds directly 
appropriated from the NWF to cover the 
NRC's high level waste program; 

(2) The·annuel fees snail, to the 
maximum extent practicable, have a 
reasonable relationship to the cost of 
regulatory services provided by the 
Commission;·end · 

(3) The annual fees be assessed to 
those licensees that the Commission, in 
its discretion, determines can fairly, 
equitably, end practicably contribute to 
their payment. 

Therefore, when developing the 
annual fees for operating power reactors 

· the NRC continued to consider the 
various reactor vendors, the types of 
containment, and the location of the 
operating power reactors. The annual 
fees for fuel cycle licensees, materials 
licensees, end holders of certificates, 
registrations and approvals and for 
licenses issued to Government agencies 
take into account the type of facility or 
approval and the classes of the 
licensees. 

10 CFR part 171, which established 
annual fees for operating power reactors 
effective October 20, 1986 (51.FR 33224; 
September 18; 1986), was challenged 
and upheld in its entirety in Florida 
Power and Light Companyv. United 
States, 846 F.2d 765 (D.C. Cir. 1988). 
cert. denied, 490 U.S. 1045 (1989). 

10 CFR parts 170 and 171, which 
established fees based on the FY 1989 
budget, were also legally challenged. As 
a result of the Supreme Court decision 
in Skinnerv. Mid-American Pipeline 
Co., 109 S. Ct. 1726 (1989), and the 
denial of certiorari in Florida Power and -
Light; all of the lawsuits were 
withdrawn. 

The NRC's FY 1991 annual fee rule 
was largely upheld recently by the D.C. 
Circuit Court of Appeals in Allied 
Signal v. NRG, discussed extensively 
earlier in this final rule. 

VIII. Regulatory Flexibility Analysis 
The NRC is required by the Omnibus 

Budget Reconciliation Act of 1990 to 
recover approximately 100 percenf of its 
budget authority through the assessment 
of user fees. OBRA-90 further requires 
that the NRC establish a schedule of 
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charges that fairly and equitably 
allocates the aggregate amount of these 
charges among licensees. 

This final rule establishes-the .. 
schedules of fees that are necessary to 
implement the Congressional mandate 
for FY 1993. The final rule results in an 
increase in the fees charged to most 
licensees, end holders of certificates, 
registrations, and approvals, including 
those licensees who ere classified es 
small entities.under the Regulatory 
Flexibility Act. The Regulatory · 
Flexibility Analysis, prepared in 
accordance with 5 U.S.C. 604, is 
included as appendix A to this final 
rule. · 

IX. Backfit Analysis 

.The NRC has.determined that the 
backfit rule, 10 CFR 50.109, does not 
apply to this·final rule and that a backfit 
analysis is not required for-this final­
rule. The oackfit analysis is not required 
because these amendments do not 
require the modification of or additions 
to systems, structures, components, or 
design of a facility or the design 
approval or manufacturing license for a 
facility or the procedures. or . 
organization required to design, 
construct or operate a facility. 

List of Subjects 

10 CFR Part 170 

Byproduct material, Import and 
export licenses, Intergovernmental 
relations, Non-payment penalties, 
Nuclear materials, Nuclear power plants 
and reactors, Source material, Special 
nuclear material. 

10 CFR Part 171 

Annual charges, Byproduct material, 
Holders of certificates, registrations, and 
approvals, Intergovernmental relations, 
Non-payment penalties, Nuclear 
materials, Nuclear power plants and . 
reactors, Source material, Sp11cial 
nuclear material. 

For the reasons set out·in the 
preamble and under the authority of the 
Atomic Energy Act of 1954, as amended, 
and 5 U.S.C. 552 and 553, the NRC is 
adopting the following amendments to 
10 CFR parts 170, and 171. 

Appendix A to This Final Rule-Regulatory 
Flexibility Analysis for the Amendments to 
10 CFR Part 170 (License Fees) and 10 CFR 
Pa11171 (Annual Fees) 
I. Background 

The Rogulatory Flexibility Act of 1980 (5 
U.S.C. 601 ot seq.) establishes as a principle 
of regulatory practice that agencies endeavor 
to fit regulatory and lnfonna~lonal .. 
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requirements, consistent with applicable 
statutes, to a scale commensurate with the 
businesses, organizations, and government 
jurisdictions to which they apply. To achieve 
this principle, the Act requires that agencies 
consider the Impact of their actions on small 
entities. If the agency cannot certify that a 
rule will not significantly Impact a 
substantial number o! small entities, then a 
rogulatory flcxlblllty analysis Is roqulred to 
oxomlne the impacts on small entitles and 
the alternatives to minimize these Impacts. 

To assist in considering these impacts 
under the Regulatory Flexibility Act, the NRC 
adopted size standards for determining 
which NRC licensees qualify as small entitles 
(50 FR 50241: December 9, 1985). These size 
standards were clarified November 8, 1991 
(56 FR 56672). The NRC size standards are 
as follows: 

ll) A small business is a business with 
annual receipts of S3.5 million or less except 
private practice physicians for which the 
standard is annual receipts of $1 million or 
less. 

(2) A small organization is a not-for-profit 
organization which is independently owned 
and operated and has annual receipts of$3.5 
million or less. 

(3) Small governmental jurisdictions are 
governments of cities, counties, towns, 
townships, villages, school districts, or 
special districts with a population of less 
than 50,000. 

(4) A small educational institution is one 
that Is (1) supported by a qualifying small 
governmental jurisdiction, or (2) one that is 
not state or publicly supported and has 500 
employees or less. 

Public Law 101"'-508, the Omnibus Budget 
Reconciliation Act of 1990 (OBRA-90), 
requires that the NRC recover approximately 
100 percent of Its budget authority, less 
appropriations from the Nuclear Waste Fund, 
for Fiscal Years (FY) 1991 lhrough 1995 by 
assessing license and annual fees. For FY 
1991, the amount collected was 
approximately $445 million, and for FY 
1992, the amount collected was 
approximately $492.5 million. The amount to 
be collected In FY 1993 ls approximately 
$518.9. 

To comply with OBRA-90, the 
Commission amended Its fee regulations in 
10 CFR parts 170 and 171 In FY 1991 (56 FR 
31472; July 10, 1991) and FY 1992, (57 FR 
32691; July 23, 1992) based on a careful 
evaluation of over 500 comments. These final 
rules established the methodology used by 
NRC In Identifying and ~aterminlng·the fees 

. assessed·and collected in FY 1991 and FY 
1992. The NRC has used the same 
methodology established in the fY 1991 and 
FY 1992 rulemaldngs to establish the fees to 
be assessed for FY 1993 except for the LLW 
surcharge. The Commission has changed.its 
policy In one area and will assess annual fees 
to nonprofit educational lnstllutions. 

II. Impact on Small Entities 
The comments received on the proposed 

FY 1991 and FY 1992 fee rule revisions and 
the small entity certifications received In 
response to the final FY 1991 and FY 1992 
fee rules indicate that NRC licensees 
qualifying as small entitles under the NRC's 
size standards are primarily those licensed 

under the NRC's materials program. 
Therefore, this analysis will focus on the 
economic impact of the annual fees on 
materials licensees. · 

The Commission's fee regulations result in 
substantial fees being charged to those 
Individuals, organizations, and companies 
that are licensed under the NRC materials 
program. Of these materials licensees, the 
NJ{C estimates that about 18 percent 
(approximately 1,300 licensees) qualify as 
small entitles. This estimate is based on the 
number of small entity certifications filed in 
response to the FY 1991 and FY 1992 fee 
rules. 

The commenter& on the FY 1991 and FY 
1992 proposed fee rules Indicated the 
following results if the proposed annual fees 
were not modified: 

-Large firms would gain an unfair . 
competitive advantage over small entities. 
One commenter noted that a small well­
logging company (a "Mom and Pop" type 
of operation) would find it difficult to 
absorb the annual fee, while a large 
corporation would find ii easier. Another 
commenter noted that the fee increase 
could be more easily absorbe~ by a high­
volume nuclear medicine clinic. A gauge 
licensee noted that, in the very competitive 
soils testing market, the annual fees would 
put it at an extreme disadvantage with its 
much larger competitors because the 
proposed fees would be the same for a two­
person licensee as for a large firm with 
thousands of employees. 

-Some firms would be forced to cancel their 
licenses. One commenter, with receipts of 
less than $500,000 per year, stated that the 
proposed rule would, in effect, force it to 
relinquish Its soil density gauge and 
license, thereby reducing Its ability to do 
its work effectively. Another commenter 
noted that the rule would force the 
company and many other small businesses 
to get rid of the materials license 
altogether. Commenters stated that I-he 
proposed rule would result In about 10 
percent of the well logging licensees 
terminating their licenses Immediately and 
approximately 25 percent terminating their 
licenses before the next annual assessment. 

-Some companies would go out of business. 
One commenter noted that the proposal 
would put It, and several other small 
companies, out of business or, at the very 
least, make It hard to survive. 

-Some companies would have budget 
problems. Many medical licensees 
commented that, In these times of slashed 
reimbursements, the proposed Increase of 
the existing fees and the Introduction of 
additional fees would significantly affect 
their budgets. Another noted that, In view 
of the cuts by Medicare and other th~rd 
party carriers, the fees would produce a 
hardship and some facilities would 
experience a great deal of difficulty In 
meeting this additional burden. 
Over the past two years, approximately 

2,300 license, approval, and registration 
terminations have been requested. Although· 
some of these terminations were requested 
because the license was no longer needed or 
licenses or registrations could be combined, 
indications are that other termination 
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requests were due to the economic Impact of 
the fees. 

The NRC continues to receive written and 
oral comments from small materials 
licensees. These comments Indicate that the 
$3.5 million threshold for small entities Is 
not representative of small businesses with 
gross receipts In the thousands of dollars. 
These commenters believe that the $1,800 
maximum annual fee represents a relatively 
high percentage of gross annual receipts for 
these "Mom and Pop"_type businesses. 
Therefore, even the reduced annual fee could 
have a significant Impact on the ability of 
these types of businesses to continue to 
operate. 

To alleviate the continuing significant 
impact of the annual fees on a substantial 
number of small entities, the NRC considered 
alternatives, In accordance with tho RFA. 
These alternatives were evaluated In the FY 
1991 rule (56 PR 31472; July 10,.1991) and 
the FY 1992 rule (57 FR 32691: July 23, 
1992). The alternatives considered by the 
NRC can be summarized as follows. 
-Base foes on soma measure of the amount 

of radioactivity possessed by tho licensee 
(o.g., number of sources). 

-Base fees on the frequency of use of the 
licensed radioactive material (e.g., volume 
of patient&). 

-Base fees on the NRC size standards for 
small entities. 
The NRC has reexamined the FY 1991 and 

FY 1992 evaluation of the above alternatives. 
Based on that reexBlllination, the NRC 
contlnues·to support the previous 
conclusion. That Is, the NRC continues to 
believe that establiahmenl of a maximum fee 
for amall enUtlea is the most appropriate 
option to reduce the impact on small entities. 

The NRC established, and is continuing for 
FY 1993, a maximum annual fee for amall 
entities. The RFA and iii Implementing 
guidance do not provide _ipeciflc guidelines 
on what constitutes a significant economic 
impact on a small entity. Therefore, the NRC 
has no benchmlll'k to assist it in determining 
the l:IIIlOUDt or the percent of gross receipts 
that should be charged to a amall enlity. For 
FY 1993, the NRC will rely on the analyaia 
previously completed that established a 
maximum annual fee for a small entity by 
comparing NRC license and lnapectlon feel. 
under 10 CFR part 170 with Agreement Stale 
foea for those fee categories that are expected 
to have a substantial number ohmall 
entities. Because theae fees have been 
charged to miall entities, the NRC continu89 
to believe that these feas or any adjustmen!i 

·· to these fees during the past year do not have 
a significant impact on them. In issuing this 
final rule for FY 1993, the NRC concludes 
that the materials license and inspection fees 
do not have a significant impact on a 
substantial number of small entities and that 
the maximum annual small entity fee of 
$1,800 be maintained to alleviate the impact 
of the fees on miall eniltiea. 

By maintaining the maximum annual fee 
for small entities at $1,800, the annual fee for 
many small entities will be reduced while at 
the same time materials licensees, including 
small entities, pay for mosl of the FY 1993 
costs ($33.2 million of the total $38.6 
million) attributable to them. Therefore. the 
NRC is continuing, for FY 1993, the 
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maximum annual fee (base annual fee plus 
surcharge) for certain small entities at $1,800 
for each fee category covered by each license 
issued to a small entity. Note that the costs 
not recovered from small entities are 
ailocated to other materials licensees and to 
operating power reactors. 

While reducing the impact on many small 
entities, the Commission agrees that the 
current maximum annual fee of$1,800 for 
smail entities, when added to the part 170 
license and inspection fees, may continue to 
have a significant impact on materials 
licensees with annual gross receipts in the 
thousands of dollars. Therefore, as in FY 
1992, the NRC will continue for FY 1993 the 
lower-tier small entity annual fee of S400 for 
smail entities with relatively low gross 
annual receipts esiablished in thll final rule 
dated April 17, 1992 (57 FR 13625). 

ln establishing tho annual foe for lower tier 
small entiUe1, the NRC continues to retain a 
balance between the objectives of tho RFA -
and OBRA-a<>. This balanm can be measured 
by (1) the amount of costs attributable to 
small entitles that is transferred to larger 
entities (the small entity subsidy): (2) the 
total annual fee small entities pay, relative to 
this subsidy: and (3) how much the annual 
fee is for a lower tier small em!ty. Nuclear 
gauge users were used to measure the 
reduction in fees because they represent 
about 40 percent of the materials lioonsees 
erid most likely would include .a larger 
percentage of lower tier 11mall entities than 
would other classes of materials licensees. 
The Commission is continuing an annual fee 
of $400 for the lower tier small entities to 
ensure that the towur tier small entities 
receive a ~uction (75 percent for small. 
gauge user&) liUbstantlal 8DO\J8h to mitigate 
any severe µnpact. Although other reduced 
fees would result in lower 11ubsidies, the 
Commisllion bellev111 that the amount of the 
associated annual fees, wheD. added to the 
license and inspection fees, would still be 
considerable for 11mall businesses and 
organizations with gross receipts of less than 
$250,000 or for governmental entitles in 
Jurisdictions with a population of iesS"than 
20,000. 

m.summa,y 
The NRC has determined the annual fee 

significantly Impacts a substantial number of 
small entitles. A maximum f.ee for small 
entities·strikea a balance between the 
requirement to collect 100 percent of the 
NRC budget and the requirement to consider 
means of reducing the Impact of the 
proposed fee on small entitles. On the basis 
of its regulatory flexibility analyses, the NRC 
concludes that a maximum annual fee of 
$1',800 for small entitles and a lower tier 
small entity annual fee of $400 for miall 
businesses and non~profit organizations with 
gross annual receipts of lss, than $250,000, 
and 1mall gov.emmental entities with a 
population of less than Z0.000, wW reduce 
the Impact on small entitles. At the same 
time, these reduced annual fees are 
consistent with the objectives of OBRA-90. 
Thus, the revised fees for small entities · 

maintain a balance between the objectives of 
OBRA-90 and the RFA. The NRC has used. 
the methodology and procedures developed 
for the FY 1991 and FY 1992 fee rules in this 
final rule establishing the FY 1993 f.ees. 
Therefore, the analysis and conclusiona 
est11blished in the FY 1991 and FY 1992 rulea 
remain valid forthia final rule for FY 1993. 

58 FR 45553 
Published 8/30/93 

10 CFR Parts 170 and 171 

RIN 3150 -AE49 

FY 1991 and 1992 Final Rule 
Implementing the U.S. Court of 
Appeals Decision and Revision of Fee 
Schedules; 100% Fee Recovery, FY 
1993 

Correction 
In rule document 93-16885 beginning 

on page 38666 in the issue of Tuesday, 
July 20, 1993, make the following 
corrections: 

1. On page 38682, in Table IV .. under 
the caption Nuclear Material & Low 
Level (NMLL), in the first line, "NMLL 
(NMSS)" should appear as a separate 
caption, on a separate line. 

2. On the same page, in the same 
· table, under the same caption, in the 

sixth line, "NMLL (RES)" should appear 
as a separate caption, on a separate line. 

3. On the same page, in the table, 
under the heading Allocated to power 
reactors, in the second column, insert 
"$" before the entries for Total Base Fee 
Amount Allocated to Power Reactors 
(millions); Less Estimated Part 170 
Power Reactor Fees (millions); and Part 
171 Base Fees for Operating Power 
Reactors (millions). 

4. On page 38685, in the equation, 
insert "per" before "operating". 

5. On page 38686, in Table VI, under 
the heading Allocated to fuel facility, in 
the entry for Less Part 170 Fuel Facility 
Fees (millions), in the fourth column, 
insert "3.5", 

6. On the same page, in the same 
table, under the same heading, in the 
entry for Part 171 Base Fees for Fuel 
Facilities (millions), "13.7" should have 
appeared in the fourth column_ and 
should be removed from the fifth 
column. 

7. On the same page, in Table VII, 
under the caption NMLL (MSIRIE):, in 
the second line, remove "4", 

8. On the same page, in the same 
table, in footnote •,remove"§", 
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§ 170.31 [Corrected] 

9. On page 38693, in the Schedule of 
Materials Fees, in entry 15., paragraph 
B., in the seventh line, insert "review" 
before "only". 

§ 171.16 [Corrected] 

10. On page 38700, in§ 171.16(e), 
paragraphs (e). (1) and (2) should appear 
as regulatory text, not as footnotes to the 
table. 
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59FR 36895 
Published 7/20/94 
Effective 8/19/94 

10 CFR Parts 170 and 171 

RIN: 3150-AF03 

Revision of Fee Schedules; 100% Fee 
Recovery, FY 1994 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule .. 

SUMMARY: The Nuclear Regulatory 
Commission (NRC) is amending the· 
licensing, inspection, and annual fees 
charged to its applicants and licensees. 
The amendments are necessary to 
implement Public Law 101-508, 
enacted November 5, 1990, which 
mandates that the NRC recover 
approximately 100 percent of its budget 
authority in Fiscal Year (FY) 1994 less 
amounts appropriated from the Nuclear 
Waste Fund (NWF). The amount to be 
recovered for FY 1994 is approximately 
$513 million. 
EFFECTIVE DATE: August 19, 1994. 
ADDRESSES: Copies of comments 
received and the agency workpapers 
that support these final changes to 10 
CFR Parts 170 and 171 may be 
examined at the NRC Public Document 
Room at 2120 L Street, NW. (Lower 
Level), Washington, DC 20555. 
FOR FURTHER INFORMATION CONTACT: C. 
James Holloway, Jr., Office of the 
Controller, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555, 
Telephone 301-415-6213. 
SUPPLEMENTARY INFORMATION: 

I. Background. 
II. Responses to Comments. 
III. Final Action-Changes Included In The 

Final Rule. 
IV. Section-by-Section Analysis. 
V. Environmental Impact: Categorical 

Exclusion. . 
VI. Paperwork Reduction Act Statement. 
Vil. Regulatory Analysis. 
VIII. Regulatory Flmcibility Analysis. 

IX. Backfit Analysis. 

I. Background 
Public Law 101-508, the Omnibus 

Budget Reconciliation Act of 1990 
(OBRA-90), enacted November 5, 1990, 
requires that the NRC recover 
approximately 100 percent of its budget 
authority less the amount appropriated 
from the Department of Energy (DOE) 
administered NWF for FYs 1991 
through 1995 by assessing fees. OBRA-
90 was amended in 1993 to extend the 
NRC's 100 percent fee recovery 
requirement through 1998. 

The NRC assesses two types of fees to 
recover its budget authority. First, 
license and inspection fees, established 
in 10 CFR Part 170 under the authority 
of the Independent Offices 
Appropriation Act (IOAA), 31 U.S.C. 
9701, recover the NRC's costs of 
providing individually identifiable 
services to specific applicants and 
licensees. The services provided by the 
NRC for which these fees are assessed 
include the review of applications for 
the issuance of new licenses or 
approvals, amendments to or renewal of 
licenses or ~pprovals, and inspections of 
licensed activities. Second, annual fees, 
established in 10 CFR Part 171 under 
the authority of OBRA-90, recover 
generic and other regulatory costs not 
recovered through 10 CFR Part 170 fees. 

Subsequent to enactment of OBRA-
90, the NRC published six final fee rules 
after evaluation of public comments. On 
July 10, 1991 (56 FR 31472), the NRC 
published a final rule in the Federal 
Register that established the Part 170 
professional hourly rate and the 
materials licensing and inspection fees, 
as well as the Part 171 annual fees, to 
be assessed to recover approximately 
100· percent of the FY 1991 budget. In 
addition to establishing the FY 1991 
fees, the final rule established the 
underlying basis and methodology for 
determining both the 10 CFR Part 170 
hourly rate and fees and the 10 CFR Part 
171 annual fees. The FY 1991 rule was 
challenged in Federal court by several 
parties. The U.S. Court of Appeals for 
the District of Columbia Circuit 
rendered its decision on those 
challenges on March 16, 1993, in Allied­
Signal v. NRG, remanding two issues to 
the NRC for further consideration (988 
F.2d 146 (D.C. Cir. 1993)). The court 
decision was also extended to cover the 
FY 1992 fee rule by court order dated 
April 30, 1993. 
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On April 1_7, 1992 (57 FR 13625), the 
NRC published in the Federal Register 
two limited changes to 10 CFR Parts 170 
and 1?1, The limited changes became 
effective May 18, 1992. The limited 
change to 10 CFR Part 170 allowed the 
NRC to bill quarterly for those license 
fees that were previously billed every 
six months. The limited change to 10 
CFR Part 171 lowered in some cases the 
m~imum annual fee of $1,800 assessed 
a materials licensee who qualifies as a 
small entity under the NRC's size 
standards. A lower tier small entity fee 
of $400 per licensed category was 
established for small business and non­
profit organizations with gross annual 
receipts of less than $250,000 and small 
governmental jurisdictions with a 
population of less than 20,000. 

On July 23, 1992 (57 FR 32691'), and 
July 20, 1993 (58 FR 38666), the NRC 
published final rules in the Federal 
Register that established the licensino, 
inspection, and annual fees necessary 
for the NRC to recover approximately 
100 percent of its budget authority for 
FY 1992 and FY 1993 respectively. The 
basic methodology used in the FY 1992 
end FY 1993 final rules was unchanged 
from that used to calculate the 10 CFR 
Part 170 professional hourly rate, the 
specific materials licensing and 
inspection fees in 10 CFR Part 170, and 
the 10 CFR Part 171 annual fees in the 
final rule published July 10, 1991 (56 FR 
31472). The methodology for assessing 
low-level waste (LLW) costs was 
changed in FY 1993 in response to the 
judicial decision mentioned earlier. 
This change was explained in detail in 
the FY 1993 final rule published July 
20, 1993 (58 FR 38669-72). In brief, the 
NRC created two groups-large waste 
generators and small waste generators. 
Licensees within each group are charged 
a uniform flat fee. 
· On March 17, 1994 (59 FR 12539), the 
NRC reinstated the annual fee 
exemption for nonprofit educational 
institutions after notice and comment. 
In response to the March 16, 1993, 
judicial decision, the exemption had 
been eliminated in the final rule 
published by NRC on July 20, 1993 (58 
FR 38666). 

The American College of Nuclear 
Physicians and the Society of Nuclear 
Medicine filed a Petition for 
Rulemaking which included a request 
~at the Commission exempt medical 
licensees from fees for services provided 
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in nonprofit institutions. The 
Commission denied that request on 
March 17, 1994 (59 FR 12555). 

Section 2903(c) of the Energy Policy 
Act of 1992 required the NRC to 
undertake a broad review of its annual 
fee policies under Section 6101(c) of 
OBRA-90, solicit public comment on 
the need for policy changes, and 
recommend changes in existing law to 
the Congress that the NRC found were 
needed to prevent the placement of an 
unfair burden on certain NRC licensees. 
To comply with the Energy Policy Act 
requirements, the NRC reviewed more 
th&n 500 public comments submitted in 
response to the request for comment 
published in the Federal Register on 
April 19, 1993 (58 FR 21116), and sent 
its report to Congress on February 23, 
1994. A copy of this report has been 
placed in the Public Document Room. 

On May.10, 1994 (59 FR 24065), the 
NRC published its proposed rule for FY 
1994 establishing the licensing, 
inspection, and annual fees necessary 
for the NRC to recover approximately 
100 percent of its budget authority for 
FY 1994, less the appropriation received 
from the NWF. The basic approach, 
policies, and methodology used in the 
proposed rule were unchanged from 
those used to calculate the 10 CFR part 
170 professional hourly1"ate, the 
specific materials licensing and 
inspection fees in 10 CFR part 170, and 
the 10 CFR part 171 annual fees set forth 
in the final rules published July 10, 
1991 (56 FR 31477), July 23, 1992 (57 
FR 322691), and July 20, 1993 (58 FR 
38666), with the following exceptions: 
(1) The Commission has reinstated the 
annual fee exemption for nonprofit 
educational institutions; and (2) in this 
final rule, the NRC has directly assigned 
additional effort to the reactor and 
materials programs for the Office of 
Investigations, the Office of 
Enforcement, the Advisory Committee 
on Reactor Safeguards, and the Advisory 
Committee on Nuclear Waste. Resources 
for these activities had previously been 
included in overhead, but are now 
assigned directly to the class of 
licensees that they support. Because this 
direct assignment results in a reduction 
of overhead costs allocated to each FrE, 
the cost per FrE is about 3 percent less 
than it would have been without the 
additional direct assignment. 

On May 19, 1994 (59 FR 26097) the 
NRC amended its fee regulations in 10 
CFR part 171 to establish revised FY 
1991 and FY 1992 surcharges for NRC 
licensees. The revised surcharges reflect 
the revised method of allocating low­
level waste (LLW) costs adopted by the 
Commission in the FY 1993 final fee 
rule published July 20, 1993 (58 FR 

38666). Refunds/credits totalling $2.2 
million will be given to certain NRC 
materials licensees as a result of the 
revised surcharges for FY 1991 and FY 
1992. 

II. Responses to Comments 
The NRC received thirty-three 

comments on the proposed rule. 
Although the comment period ended on 
June 9, 1994, the NRC has reviewed and 
evaluated all comments received. 
Copies of all comment letters received 
are available for inspection in the NRC 
Public Document room, 2120 L Street, 
NW (lower level) Washington, DC. 

Many of the comments .were similar 
in nature. For evaluation purposes, 
these comments have been grouped, as 
appropriate, and addressed as single 
issues in this final rule. The comments 
are as follows: 

A. Fee Legislation 
1. Comment. Several commenters 

noted that NRC had completed its report 
on fee poli~y mandated by the Energy 
Policy Act of 1992 and had sent a report 
to Congress with legislative 
recommendations. They expressed their 
agreement with the legislative 
recommendation in the report that 
OBRA-90 be amended to relax the 
requirement to recover 100 percent of its 
budget and remove certain costs from 
the fee base, thereby eliminating many 
of the burdens they deem to be · 
inequitable. They urged the NRC to 
work with Congress to modify OBRA-90 
to make the asSEjssment of fees more 
equitable across the board. 

Response. The need for legislation is 
beyond the scope of this rulemaking 
proceeding. The NRC will continue to 
work with Congress on.fee issues. 

2. Comment. Several commenters 
stated that it is very important for the 
NRC to control its internal costs in order 
for the nuclear industry to be successful 
in reducing.overall program costs. One 
commenter suggested that the NRC 
consider staff reductions and other 
management improvements to reduce 
budget needs based on a decline in the 
number of materials licensees. 

Another commenter commended the 
NRC on its willingness and ability to 
hold the line on, and indeed reduce, its 
recoverable budget for FY 1994. While 
noting that the proposed FY 1994 
annual fees for power reactors are lower 
than those assessed in FY 1993, 
commenters from utility licensees or 
their representatives believe that further 
reductions are possible, especially in 
the areas where power reactor licensees 
are required to unfairly subsidize cost 
recovery for activities that benefit all 
licensees or for activities that are 

170-SC-95 

unrelated to the power reactor class of 
licensees. While encouraged by the 
recent recommendations for legislative 
changes made by the NRC to Congress 
in the report required by the Energy 
Policy Act of 1992, commenters 
recommended that NRC consider the 
following actions it can take now 
without waiting for legislative changes: 

(1) Reduce costs by eliminating or 
deferring lower priority research and 
generic rulemaking activity; 

(2) Reduce the amount to be collected 
under part 171 by increasing part 170 
licensin~ and inspection fees; 

(3) Raise the lower tier small entity 
fee: and 

(4) Use an annual escalation, e.g., CPI 
or some equivalent index, of small 
entity fee limits which have .stayed at 
$400·and $1.800 since they were set two 
years ago. 

Response. The NRC is working to 
improve the internal efficiency and 
effectiveness of its program as a means 
of controlling operating costs ana, 
therefore, keeping fees billed to 
licensees as low as practicable. 
Economies have been achieved through 
the elimination of the NRC's uranium 
recovery field office in Denver, Colorado 
and consolidating the agency's two 
smallest regional offices--Regions IV 
and V. The NRC is tightening its 
financial operations by increasing the 
effectiveness and efficiency of its 
program financing. As a result of these 
efforts, the NRC proposed and Congress 
approved a $12.7 million recision 
(reduction) to the original appropriation 
enacted for FY 1994. Therefore, the total 
amount to be recovered from fees from 
all classes of iicensees in FY 1994 is 
about $6 million less than the amount 
to be recovered in FY 1993. 

The Chief Financial Officers Act 
(CFO) requires that the NRC conduct a 
biennial review of fees and other 
charges imposed by the Agency for its 
services and revise these charges to 
reflect the costs incurred in providing 
those services. The 10 CFR Part liO 
licensing and inspection fees were 
increased significantly for some 
materials licenses in FY 1993 as a result 
of the first CFO biennial re\·iew. The 10 
CFR Part 170 fees for FY 1995 will be 
revised to reflect the results of the 

· second CFO review. 
Oµ April 7, 1994 (59 FR 16513), the 

Small Business Administration (SBA) 
issued a final rule changing its size 
standards. This rule increased the 
receipts-based SBA size standards due 
to inflation. The NRC is considering 
proposing amendments to the NRC size 
standards that would reflect the SBA 
action. Any amendments to the NRC 
size standards will be submitted to SBA 
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for approval and published in the 
Federal Register for public notice and . 
comment as required by the Small 
Business Credit and Business 
Opportunity Enhancement Act of 1992 
(Pub. L. 102-366). The NRC will 
reexamine the annual fees assessed for 
small entities once the NRC completes 
its evaluation of the NRC size standards, 
which is expected to be done in FY 
1995. 

The NRC in this final FY 1994 fee rule 
is continuing a maximum annual fee of 
$1,800 and $400 per licensed category, 
respectively, for those licensees who 
can qualify as small entities under NRC 
size standards. The impact of the. fees _ 
for FY 1994 on small entities has been 
evaluated in the Regulatory Flexibility 
Analysis (see Appendix A of this final 
rule). The small entity subsidy in this 
final fee rule has been calculated on that 
basis. 

B. Fee Methodology 

1. Hourly Rate 

Comment. Several commenters 
indicated that the hourly rate of $133 is 
excessive and cannot.be justified. These 
commenters noted that the rate is · 
considerably higher than the typical 
industry charge-out rateior direct 
employees and equals or exceeds the 
hourly charges for senior consultants at 
major national consulting organizations. 
Other commenters supported the 
proposed removal of costs for the Office 
of Investigations,. the Office of 
Enforcement, the Advisory Committee 
on Reactor Safeguards, and the Advisory· 
Committee on Nuclear Waste from 
overhead and their direct assignment to 
the reactor and materials programs. 
Commenters stated that this is an 
improvement in that it better defines the 
beneficiaries of certain regulatory 
activities and more equitably allocates 
the fees for services provided. 

Response. As indicated in previous 
final rules, the NRC professional hourly 
rate is established to recover 
approximately 100 percent of the 
agency's Congressionally approved 
budget, less the appropriation from the 
NWF, as required by OBRA-90. Both 
the method and budgeted costs used by 
the NRC in the development of the 
hourly rate of $133 for FY 1994 are 
discussed in detail in Part m, Section­
by-Section Analysis, for§ 170.20 of the 
proposed rule (59 FR 24069; May 10, 
1994) and the same section of this final 
rule. For example, Table II shows the 
direct FTEs (full time equivalents) by 
major program for FY 1994 and Table m 
shows the budgeted costs (salaries and 
benefits, administrative support, travel 
and other G&A contractual support) that 

must be recovered. through fees assessed -
for the hours expended by the direct 
FTEs. As Indicated in the proposed rule 
and supported by the commenters, the 
NRC has directly assigned additional 
effort to the reactor and materials 
programs for the Office of 
Investigations, the Office of 
Enforcement, the Advisory Committee 
on Reactor Safeguards, and the Advisory 
Committee on Nuclear Waste. Resources 
for these activities had previously ~en 
included in overhead but are now 
directly assigned to the class of 
licensees they support. This change 
results in the increase.in the hourly rate 
being less than it would have been 
otherwise. Given the increase in the 
costs to be recovered through the hourly 
rate, including increases In the cost of 
doing business (e.g., Inflation), it is 
necessary to Increase the 1994 hourly 
rate by less than one percent to recover 
100 percent of the budget as required by 
OBRA-90. The specific details regarding 
the budget for FY 1994 are documented 
in the NRC's publication "Budget 
Estimates, Fiscal Year 1994" (NUREG-
1100, Volume 9). Copies ofNUREG-
1100, Vol 9 may be purchased from the 
Superintendent of Documents, U.$. 
Government Printing Office, Mail Stop 
SSOP, Washington, DC 20402-9328. 
Copies are also available from the 
National Technical lnfonoatlon Service, 
5285 Port Royal Road, Springfield, VA 
22161. A copy is also available for 
inspection and copying for aJee in the 
NRC Public Document Room, 2120 L 
Street, NW (Lower Level), Washington, 
DC 20555-0001. 

2; Fees Based on Other Factors 
Comment. As in FYs 1991-1993, 

commeriters indicated that NRC should 
assess fees based on the amount or type 
of material possessed, the number of 
radioactive sources, the sales generated 
by the licensed location, the competitive 
comjition of certain markets and the 
effect of fees on domestic and foreign 
competition. 

Response. The issues of basing fees on 
the amount of material possessed, the 
frequency of use of the material, the size 
of the facilities, and market competitive 
positions, was addressed by the NRC in 
previous rules and in the Regulatory 
Flexibility Analysis In Appendix A to 
the final rule published July 10, 1991 
(56FR31511-31513), The NRC did not 
adopt that approach because it would 
require licensees to submit large 
amounts of new data and would require 
additional NRC staff fo evaluate the data 
submitted and to develop and 
administer even more complex fee 
schedules. The NRC continues to 
believe that uniformly allocating the 
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generic and other regulatory costs to the 
specific licensee within a class to 
determine the amount of the annual fee 
is a fair, equitable, and practical way to 
recover those costs and that establishing 
reduced annual fees based on gross 
receipts (size) is the most appropriate 
approach to minimize the impact on 
small entities. Therefore, NRC finds no 
basis for altering its approach at this 
time. This approach was upheld by the 
D.C. Circuit in its March 16, 1993, 
decision in Allied-Signal. 

3; High-Level Waste 

Comment. One commenter stated that -
the Department of Energy (DOE) should 
pay, through user fees, for NRC's costs 
related to OOE's high-level waste (HLW) 
activities at Yucca Mountain. 

Response. All of NRC's direct costs 
related to the disposal of civilian high­
level waste in OOE's geologic repository 
are paid for with funds appropriated 
from the Nuclear Waste Fund (NWF). 
For FY 1994, the budgeted amount 
appropriated to the NRC from the NWF 
is about $22 million. The amount 
appropriated from the NWF is 
subtracted. from the total NRC 
appropriation, and is therefore not 
included in the fee base. This is showri 
in Table I. Thus. no NRC fees are 
assessed to recover the direct HLW 
costs. 

C. Specific Fee Issues-Part 170 

1: Fees for Special Projects. 

Comment. Several commenters 
supported the p·roposed change in 10 
CFR part 170 special project fees 
whereby the definition would be revised 
to indicate that 10 CFR part 170 fees 
will not be assessed for certain reports 
submitted to the NRC. Rather, 
commenters point out these costs are 
more appropriately assessed as 10 CFR 
part 171 annual fees because the related 
activities are in support of generic 
efforts such as development of 
·regulatory guidance applicable to a class 
of licensees. One commenter, while 
supporting the proposed change, stated 
that the terms "alternate method", 
"reanalysis", and "unreviewed safety 
issue" are imprecise and should be 
further defined or explained. Another 
commenter requested that the NRC 
reinstate a fee ceiling for topical report 
reviews. The commenter indicated that 
a fee ceiling would encourage the 
submittal of topical reports and 
contribute to the advance of the state-of­
the-art in the nuclear industrv and 
resultant improvement in nuclear plant 
safety. 

Response. The NRC has revised the 
definition of special projects as 
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provided in § 170.3 of the regulations to 
indicate that 10 CTR part 170 fees will 
not be assessed for certain requests/ 
reports. Based on a commenter's 
suggestion, the terms "alternate 
method", "reanalysis", and 
"unreviewed safety issue" have been. 
further explained in section IV, Section­
by-Section Analysis. 

The NRC indicated in the FY 1991 
final fee rule that it had decided to 
eliminate the ceiling for topical report 
reviews based on the 100 percent 
recovery requirement and congressional 
guidance that each licensee or applicant 
pay the full costs of all identifiable 
regulatory services received from the 
NRC. Further, the NRC costs for topical 
reports reviews vary significantly 
depending on the particular topical 
report reviewed. This makes it 
impractical to establish an equitable 
ceiling or flat fee (56 FR 31478; July 10, 
1991). Recently, the Commission 
revisited this issue as part of its review 
of fee policy that was required by EPA-
92. The policy of assessing 10 CFR part 
170 fees, without a ceiling, for the 
review and approval of topical reports 
was reconfirmed. For these reasons, the 
NRC is not establishing a fee ceiling for 
topical reports in this final rule. 

2. Fees for Reciprocity 
Comment. The NRC charges 

Agreement State licensees who provide 
services in non-Agreement States, 
"reciprocity fees", A few commenters 
indicated that they were opposed to the 
fees for reciprocity, particularly the 
proposed fees for revisions to 
information submitted on the NRC 
Form-241 filed by 10 CFR 150.20 
general licensees. They stated that fees 
are an unnecessary burden and 
suggested that the NRC reconsider its 
decision to increase the current fees and 
add additional charges for reciprocity 
licensees. They stated that these costs 
would have to be included in proposals 
for work in non-Agreement States and 
that, as small firms, they could not 
absorb such costs and remain 
competitive with larger firms offering 
similar services. One commenter 
suggested that'the fee for revisions to 
NRC Form 241 be established at $25 to 
$50 per revision rather than $200 as 
proposed. Commenters questioned 
whether the establishment of the 
reciprocity fees is an effort to restrict 
survey activities to the home-State of 
the company because the additional 
costs do not make it feasible to even 
consider bidding for projects out of the 
state. Commenters claimed that this 
allows larger, wealthier companies the 
opportunity to bid for and secure out-of­
state work. Other commenters 

supported the reciprocity fees, 
including the proposed fees for 
revisions. They encouraged NRC to 
assess fees for services provided specific 
classes of licensees and to reduce the 
costs classified as overhead. 

Response. The NRC is a·dopting the 
approach contained in the proposed 
rule as this is consistent with the 
Congressional mandate that, to the 
extent practicable, a class of licensees 
bear the costs of providing regulatory 
services to them. Other approaches 
suggested by commenters would have 
the effect of shifting the costs of 
reviewing revisions to Form 241 to other 
classes of licensees. Agreement State 
licensees requesting reciprocity for 
activities conducted in non-Agreement 
States or in offshore waters are subject 
to 10 CFR 150.20. The first time within 
a calendar year that an Agreement State 
licensee conducts activities in non­
Agreement States or in offshore waters, 
it must file a completed NRC Form 241. 
Revisions to the initial NRC Form 241 
are filed for review and authorization 
when persons using the 10 CFR part 
150.20 general license either add 
locations of work, use differept 
radioactive material or perform 
additional work activities in a non­
Agreement ·State. Information submitted 
to the NRC by the 10 CFR 150.20 general 
licensee that clarifies or deletes specific 
locations or work sites, work site 
contacts, or dates of work is considered 
by the NRC to be a clarification, not a 
revision. Changes in the equipment to 
be used under the 10 CFR 150.20 
general license do not require a revision 
if there is no change in (1) activity to be 
conducted, (2) the radioactive material 
to be used, and (3) if the Agreement 
State license authorizes the new 
equipment. 

The fee of $700 for the initial filing of 
Form-241 is the same as that assessed in 
FY 1993. The fee of $200 for revisions 
to the Form-241 has been added to this 
final rule. The reciprocity fees 
established by the NRC are not intended 
to-restrict companies from doing work 
in non-Agreement States. The fees will 
allow the NRC to recover the costs it 
expends in reviewing initial 
applications and revisions filed by 10 
CFR part 150.20 general licensees. That 
is, the fee is intended to recover the cost 
of identifiable services to a specific 
applicant in accordance with OBRA-90 
and the IOAA. Fee Category 16 of 10 
CFR part 170.31 has been revised to add 
a fee of $200 for each revision filed by 
Agreement State licensees. The revision 
fee will be due at the time the applicant 
files a revision to information submitted 
on the initial Form-241 with the NRC. 
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3. Fees for,Irradiators 
Comment. One commenter indicated 

that underwater irradiators should not 
be placed, for fee purposes, in fee 
Categories 3F and 3G, the same category 
as "panoramic" or "cell" type 
irradiators, because t~e amount of 
regulation pertaining to unshielded 
source irradiators is much greater than 
that which applies to underwater 
irradiators. The ·commenter believes the 
license should be classified as Category 
3E, a self-shielded irradiator. The 
commenter states that the relative 
complexity of the two designs dictates 
that this be the case. Therefore, 
licensing, inspection, and other NRC 
acti'[ities dealing with underwater . 
irradiators must consume much less 
time and effort compared to their "cell" 
or "panoramic" counterparts. 
. Response. The Commission will 

· continue to place underwater irradiators 
in fee Categories 3F and 3G. Although 
the sources are not removed from their 
shielding for irradiator purposes, 
underwater irradiators are not self­
shielded as are the small irradiators in 
fee Category 3E. The underwater · 
irradiators are large irradiators and 
possession limits of thousands of curies 
are authorized in the license. As a 
result, more regulatory effort is required 
to regulate underwater irradiators than 
is required to regulate the small 
irridiators in fee Category 3E. For 
example, the provisions of 10 CFR part 
36 apply the same requirements to both 
the underwater irradiators where the 
source is not exposed for irradiation and 
the exposed source irradiators. The 
average cost of conducting license 
reviews and performing inspection of 
the underwater irradiators where the 
source remains shielded during 
irradiation are similar to the costs for 
irradiators where the source is exposed 
durinl? irradi_ation. 

D. Specific Fee Issues-Part 171 

1. Exemption From Fees for State­
Owned Reactors. 

Comment. Several commenters 
supported the proposed exemption from 
annual fees for State-owned research 
reactors. These commenters indicated 
.that the reactors. are used primarily for 
educational training and academic 
·research purposes and contribute 
significantly to the national research 
·effort and thereby provide significant 
externalized benefits to society. 

Response. The NRC, in this final rule, 
will amend both§§ 170.ll(a) and 
171.11(a)(2) to provide that State-owned 
research reactors used primarily for 
educational training and academic 
research ·purposes will be exempt from 
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fees. The proposed rule would have 
amended OJ?.lY 10 CFR part 171. The 
NRt;; believes tJiat path of these changes. 
are consistent with the legislati:ve intent 
of the Energy Policy Act of 1992 .that· 
government-owned research reactors·be 
exempt froin fees if they .meet the . 
technical design criteria of the 
exemption and are used primarily for 
educational training and academic 
research purposes. 

2. Annual Fee for Uranium Recovery 
Facilities 

Comment. While supporting the 
NRC's proposed first-time assessment of 
a $1.5 million annual fee to the 
Department ofEnergy (DOE) for 
Uranium Mill Tailing Control Act 
(UMTCA) activities, several commenters 
strongly objected to the proposed 
annual fees for uranium recovery 
licensees. They agree that the NRC 
should be reimbursed by the collection 
of reasonable fees commensurate with 
services provided but indicated that the 
proposed fees are not equitable or . 
reasonable and have not been 
implemented in a fair and equitable 
manner. They believe that the Class I 
fees for mill licensees are entirely 
disproportionate to the degree ofNRC's 
involvement with the uranium recovery 
sites. Commenters indicated that the 
large increases In fees for FY 1994 
(approximately $36,000 per mill) 
demonstrate again the inconsistent and 
fluctuating nature of the NRC fee 
system. These licensees asserted that 
they have no means of anticipating or· 
budgeting for the fees and therefore 
large increases are unacceptable. One . 
commenter stated that the NRC's · 
argument that the fees have increased 
because the initial licensing of 
Envirocare's 11.e(2) facility is complete 
is irrelevant and without merit because 
Envirocare's license is a Class 40 
byproduct.disposal facility and not a· 
uranium recovery license. Commenters 
note that while the amount to be 
recovered from uranium recovery 
licenses was $465,000 for FY 1993, the 
amount to be recovered for FY 1994 
increased to $2.1 million-a 350 percent 
increase. Commenters state that 
regulatory services to the industry have 
not increased from FY 1993 to FY 1994. 
Commenters find this situation 
particularly troubling as they believe the 
costs for uranium recovery facilities 
should have decreased with the closure 
of the Uranium Recovery Field Office 
(URFO) in Denver, Colorado, which was 
described by NRC "as a cost reduction 
measure to uranium recovery 
licensees". 

One commenter.argues that the 
annual fee of $8,700 for a Category 40 

license is not justified when one FY 1993 there were 14 uranium 
considers the fee of $94;300 for a mill recovery licensees subject to annual 
license, a difference of $85,600. The fees, ·compared with 12 licensees in FY 
commenter sta~es that this disparity is 1994. This is a decrease of 2 licensees 
so great that it cannot be explained as (or 14 percent). Because costs are 
anything short of arbitrary and allocated to a class of licensees, any 
capriciQus.- The commenter asserted that terminations that occur within the class 
to be equitable, Category 4D licenses will raise the annual fees for the 
should be assessed the same fees as a remaining licensees within that class in 
mill in fee Category 2.A.(1), Class I, · order for the NRC to collect 
because commercial byproduct disposal. approximately 100 percent of its budget 
sites are analogous to uranium recovery in fees. The generic and other regulatory 
tailings impoundments and essentially costs allocated to a class of licensees 
require the same ~ulatory oversight. under 10 CFR Part 171 are not 

One commenter was concerned that dependent on the number of licensees 
the new fees collected from DOE will · in a class. 
not be used to decrease the fees placed While the total amount of annual fees 
on other uranium recovery licensees. to be recovered from all uranium 

Response. Contrary to the recovery licensees, commercial (Title II) 
commenter's claim, the total budget and DOE (Title I) is $2.1 million in FY 
authority to be recovered through fees 1994, $1.5 million of this amount is for 
from Title II uranium recovery licensees DOE Uranium Mill Tailing Control Act 
has decreased over the past two years. (UMTRCA) activities. The $1.5 million 
The following table shows the NRC related to DOE UMTRCA activities is 
budget authority for Title II uranium being paid by DOE in FY 1994, leaving 
recovery licensees for FY 1992, FY the $0.6 million to be paid by the 
1993, and FY 1994. commercial Title II facilities. The 

Title II 
faclfities 

Total Budget 
Authority •. 

Less 10 CFR 
Part 170 
Fees ........ . 

Total 
An­
nual 
Fees . 

DOiiars in thousands · 

FY 
1992 

$3,668 

-1,700 

FY 
1993 

$3,065 

-2,600 

FY 
1994 

$2,839 

-~,200 
1----+---+---

.1,968 465 639 

budget for DOE UMTRCA activities does 
not affect commercial uranium recovery 
license fees in FY 1994, nor did it affect 
their fees prior to FY 1994. As noted by 
the commenters, DOE is being assessed 
a $1.5 million annual fee in FY 1994 (10 
CFR 171.16(d), fee Category 18b). For 
FYs 1991-1993, the costs for DOE 
UMTRCA activities were assessed to 
operating power reactors as a surcharge 
because DOE was not an NRC licensee 
(10 CFR 171.15(c)(2)). In FY 1994, the 
costs for UMTRCA activities were 
moved from the power reactor class of 
licensees to the uranium recovery class 

As shown above, the NRC total budget because as of September 21, 1993, DOE 
authority for commercial uranium became a general licensee of the NRC 
recovery licensees has steadily (10 CFR 40.27) because post-reclamation 
decreased from.$3,668,000 in FY 1992 closure of the Spook, Wyoming site had 
to $2,839,000 in FY 1994, a 23 percent been achieved. As a result, DOE will be 
decrease since FY 1992. However, billed for the costs ($1.5 million in FY 
because of the relatively large collection 1994) associated with NRC's UMTRCA 
of 10 CFR Part 170 fees in FY 1993 as · review and all activities associated with 
a result of the NRC licensing review the facilities assigned to DOE under 
efforts associated with the Envirocare UMTRCA. 
license application, the FY 1993 amount The statement made by a commenter 
of $465,000 to be collected through . that fees collected from DOE will not be 
annuaffe.es is $174,000 less than the FY used to decrease NRC's license fees is 
1994 annual fee amount of$639,000. In not correct. The $1.5 million to be 
FY 1993, the NRC estimated that collected from DOE will not be assessed 
approximately $2.6 million would be to operating power reactors who have 
collected from 10 CFR 170 fees, paid these costs since FY 1991. 
including fees for the major review work Therefore, the fees for operating power 
for the Envirocare 11.e(2) license. The reactors will decrease as a result of the 
Envirocare license was issued on reallocation of costs. 
November 19, 1993. Therefore; the 10 Based on the comments regarding the 

. CFR Part 170 fees estimated to be annual fee for licenses authorizing the 
collected in FY 1994 have decreased. disposal of 11e.(2) byproduct material, 

Another reason for the increase in FY the NRC has reexamined its allocation 
1994 annual fees for commercial of the budget for "I:itle II uranium 
uranium.recovery licensees is a recovery activities. Based on this 
reduction iri the number of licensees. In · reexamination and the comments 
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received, the NRC has concluded that 
the part of the budgeted costs for the 
uranium recovery class of licensees 
should be allocated to licenses that 
authorize receipt and disposal of 11e.(2) . 
byproduct material, because some of 
these budgeted resources are used to 
· regulate these licensees. Thus, the 
$639,000 to be recovered in annual fees 
will be recovered from fee category 
2.A.(2) Class I facilities, Class II 
facilities and Other facilities, plus 
licenses authorizing disposal of 11e.(2) 
byproduct material. Additionally, the 
Commission has determined that for 
licenses issued for the primary purpose 
of disposal of 1 le.(2) byproduct material 
(e.g., the license issued to Envirocare in 
FY 1994) the annual fee should be 90 
percent of the fee for a Class I mill. This 
is based on a determination that an 
estimated 90 percent of the budget for 
regulating Class I mills is related to the 
mill tailings and the remaining 10 
percent to the processing of the ore. 
Therefore, since essentially the same 
regulations apply to the mill tailings 
generated by a Class I mill and the 
1 le.(2) byproduct material received by a 
licensee whose primary purpose is to 
dispose of 11e.(2) byproduct material, 
the annual fee for a licensee whose 
primary purpose is the disposal of 
11e.(2) byproduct material should be the 
same as that portion (90 percent) of the 
annual fee for a Class I facility that is 
related to the mill tailings. The annual 
fee for non-operating mills that accept 
11e.(2) byproduct material for disposal 
in tailings piles created by mill 
operations will not be changed, because 
such disposal is incidental to the 
existing tailings that were generated 
prior to elimination of the mill's 
authority to operate and the 
Commission's policy is not to assess an 
annual fee to non-operating facilities. As 
a result of the above changes the base 
annual fee for a Class I facility will be 
reduced from $94,300 to $74,500 for FY 
1994. The annual fee for licenses with 
the primary purpose of disposal of 
l le.(2) byproduct material will be 
$67,000. 

3. Annual Fee for Fuel Facilities 
a. Comment. Two comm.enters· 

objected to the proposed reclassification 
of General Atomics' (GA) special 
nuclear material license from one 
subclass to another. Commenters 
indicated that such a reclassification, 
with the attendant increase in annual 
fees, would have the further effect of 
forcing GA to shut down the 
manufacture of a limited number of 
TRIGA research reactor fuel elements, 
thereby eliminating any U.S. source for 
this type of reactor fuel. Commenters 

argued that the licensee is not a "fuel 
facility" in the same sense as other fee 
Category 1.A.(1) licensees, in that all of 
the licensees in fee Category 1.A .. (1) are 
large suppliers of light water reactor fuel 
to the commercial power industry or the 
u.s: Navy. Commenters stated that 
reclassifying the license is inconsistent 
with the NRC's stated underlying basis 
of charging a class of licensees for NRC 
costs attributable to that class of 
licensees particularly when one 
considers, for comparison purposes, the 
special nuclear material (SNM) 
throughput, facility size, -employment 
numbers, complexity of processes, 
chemical/physical forms of SNM, and 
number of.process steps. Commenters 
therefore concluded that the GA license 
should not be recla:;sified. 

General Atomics, whose license is to 
be reclassified, commented that after 
three years of being classified as a fee 
Category 1.A.(2) licensee; there is no 
justification for suddenly reclassifying 
the license as a fee Category 1.A.(1) fuel 
facility, because there has been no 
change of any kind in the activities or 
licensing status since 1991 that would 
warrant reclassification of the facility, 
GA also contends that it is unfair to 
reclassify the license after the beginning 
of the fiscal year and to impose more 
than an eight-fold increase in the fee . 
associated with the new category 
without the licensee having the 
opportunity to take licensing action to 
avoid the fee. GA states that. when the 
initial rule for 100 percent recovery was 
published in FY 1991, the NRC 
recognized that many licensees might 
wish to avoid or minimize the fees by 
terminating or modifying their licenses, 
and for that reason provided a 30-day 
period before the effective date of the 
rule for a licensee to file a request to 
terminate the license or request a 
possession-only license and thereby 
avoid paying the annual fee. GA also 
stated that imposition of the proposed 
fee would force them to significantly 
raise its unit fuel prices to recover the 
eight-fold fee increase and that many of 
its custom·ers for research reactor fuel 
are typically l~w-budget research . . . 
faciUties such as university research · 
reactors, many of which are operated by 
nonprofit educational institutions: : 

. Respon:,e. The NRC established fu~l 
facilities as a separate class of licensees 
in FY 1991. Within the class, there are 
four subclasses of licensees described in 
10 CFR 171.16(d): high-enriched 
uranium (HEU) fuel fabrication, low­
enriched uranium (LEU} fuel 
fabrication, all other materials licenses 
authorizing cri~lcal quantities of special 
nuclear material, and UFii converters. 
One of the questions raised by- the 
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commenters is whether GA license 
SNM-696 should be placed in the LEU 
fuel fabrication facility subclass (fee 
category 1.A.(1)) or the other facility 
subclass authorizing critical quantities 
of special nuclear material (fee category 
1.A.(2)). Fee Category1.A.(1) ofto CFR. 
171.16(d) is intended to cover those 
licenses that authorize the po.ssession 
and use of uranium 235 or plutonium 
for fuel fabrication activities. 1n the 
proposed rule for FY 1994, the NRC 
concluded that license SNM-696, held 
by GA, would be reclassified from fee 
Category 1.A.(2) (all other materials 
licenses authorizing critical quantities 
of special nuclear material) to fee 
Category.1.A.(1) (a low-enriched fuel 
fabrication facility). This reclassification 
is based on the fact that (1-) the license 
authorizes the possession and use of 
uranium 235 for fuel fabrication . 
activities and (2) GA manufactures 
TRIGA research reactor fuel elements 
using low-enriched fuel. As a result, the 
proper classification for license SNM-
696 is fee category 1.A:(1) (low-enriched 
fuel fabrication). In the past, this license 
was improperly categorized by NRC and 
as a result, General Atomics was 
assessed substantially lower fees over 
the past three years than it should have 
been. Rather than continue using an 
incorrect fee classification for this 
license, now that the NRC is aware of its 
administrative error, this final rule 
places the license in its proper fee 
category. The NRC recently addressed a 
similar classification issue in response 
to a Babcock and Wilcox (B&W) request 
that their LEU fuel fabrication facility be 
reclassified from fee category 1.A.(1) 
(LEU facility) to fee category 1.A.(2) (all 
other materials licenses authorizing 
critical quantities of special nuclear 
material). On January 7, 1994, the NRC 
denied this request for reasons similar 
to those stated above for the General 
Atomics license ... 

The other question raised by the 
commenter is whether the fee for the GA 
license should be the same as the other 
LEU fuel fabrication licenses because 

. their fuel and process is different. That 
is, would assessing GA the same fee as 
other LEU fuel fabrication licensees 
represent a disproportionate allocation 
of costs to GA. B&W has also raised 
similar questions relative to their LEU 
facility. The NRC is considering B&W's 
request for a partial exemption from 
annual fees under 10 CFR 171.tl(d). 
This request is currently under·review. 
Some of the comments received 
concerning the GA fuel facility are 
similar to the arguments presented by 
B&W for an exemption. GA states that 
"Reclassifying GA as·a Category 1.A.(1) 
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licensee is inconsistent with the NRC's 
stated underlying basis of ~charging a 
class of licensees for NRC c6sts 
·attributable to that class of licensees.' It 
asserts that by any measure of 
comparison, e.g., SNM * * * . . 
complexity Qfprocesses, chemical/ 
physical forms of SNM, number of 
process steps, etc., GA's licensed . 
activities are nowhere close to being i~ 
the same class as the licensees listed in 
Category 1.A.(1). GA's * * • licensed 
processes are simple small batch-wise 
operations, there are no processes 
involving solutions or powders (the fuel 
is a uranium-zirconium metal alloy), · 
* * *" 

The NRC believes that consideration 
of GA 's comment as a request for an · 
exemption under 10 CFR 171.ll(d) is 
appropriate and supported by Allied­
Signal v. NRG. The Court there 
indicated that they saw no reason to . 
require the Commission to address rare 
situations _in the rule itself, especially 
since 10 CFRPart 171 provides for 
exemptions in unusual circumstances. 
Therefore, the NRC intends to treat the 
unusual circumstances discussed in 
GA's comments as an exemption 
request, which it will address in the 
near future. The Commission notes, 
however, that the exemption 
determination will not be based on 
factors associated with size, ability to 
pay, or other economic factors. As stated 
in the decision to reinstate the 
exemption from annual fees for non­
profit educational institutions, ability to 
pay is not a basis for an exemption (59 
FR 12539). The NRC also addressed 
these issues in the Regulatory Flexibility 
Analysis in Appendix· A to the final rule 
published July 10, 1991 (56 FR 31511). 
The Commission indicated these 
generally are not factors it will consider 
in setting fees and finds no basis for 
altering its approach at this time. 

Given the questions raised by B&W. 
GA, and other fuel facilities regarding 
t,ixemptions ii'om fees and proper fee 
category classification, the NRC plans to 
reexamine the fuel facility subclass 
categorizations. Any restructuring that 
results from this reexamination will be 
included in the proposed FY 1995 fee 
rule for notice and comment. 

The NRC adopts General Atomics' 
suggestion that the NRC consider a 
waiver of the FY 1994 annual fees if, 
within the 30-day period after the NRC 
acts on their exemption request, it 
notifies the NRC in writing, in 
accordance with 10 CFR 70.38, that it 
wishes to relinquish the portion of their 
license permitting fabrication of fuel 
elements or to obtain a POL. In order to 
be considered'. for the waiver of the FY 
1994 annual f~e. Gen'eror Atomics must. 

permanently cease fuel fabrication · 
activities.within the 30-day period after 
NRC acts on the exemption request. 

· With respect to the argument that 
reclassifying the license is inconsistent 
with the NRC's stated underlying basis 

· of"charging a class of.licensees for NRC 
costs attributable to.that class of · 

: licensees"' co~ts for providing an 
identifiable service related to a specific 
application, license or approral are 
recovered under the fee regulations in 
10 CFR Part 170. For generic and other 
regulatory costs not recovered under 10 
CFR 170, ~e NRC, in compliance with 
the requirements of OBRA-90, has 
allocated these costs to major classes of 
licensees. The law permits, and the NRC 
pas established, a schedule of annual 
charges in 10 CFR Part 171 that assesses 
different annual charges to different 
licensees or classes of licensees. To the 
extent practicable, and where necessary 
for a more fair and ·equitable allocation 
of costs, a major class of licensees is 
divided into subclasses. Within a class 
or subclass of licensees, the costs are 
uniformly allocated to each licensee in · 
the class or subclass based on the 
premise that there is no significant 
difference in the generic and other 
regulatory services provided to each 
licensee within a class or subclass. This 
approach and principle are used for all 
classes of licensees (57 FR 32693; July 
23, 1992). The Commission has 
carefully reviewed the costs allocated to 
the LEU fuel fabrication subclass and 
concluded that the budgeted costs have 
been properly assigned to those 
licensees within the subclass. 

b. Comment. Commenters also 
objected to the increases in annual fees 
for Category 1.A.(1) (low-enriched fuel 
facilities) and Category 1.A.(2), (other 
materials licenses authorizing critical 
quantities of special nuclear material). 
Commenters indicated that the base fee 
for low-enriched fuel facilities has 
increased from about $700,000 in FY 
1991 to $1.4 million in FY 1994; while 
Category 1.A.(2) increased from about 
$175,000 to $304,000 (including · 
surcharge). These increases, 
commenters claimed, place an undue 
hardship on the profitable operation of 
these facilities and are grossly out of 
proportion to any warranted increase in 
the effort e~pended by the NRC in 
regulating these classes of licensees. · 
One commenter stated that the NRC's 
practic:e qfretroactively 11!Vising annual 
fees causes major corporate.budgeting 
problems, especially when large 
increases between the originally 
invoiced quarterly payments and actual 
annual fees are the result. 

Response. The amount. of the NRC's 
fees are biis·ed:on the bu,dget authority 
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for a class of licensees and do not 
consider impact on a company's 
profitability. The NRC budgeted costs 
for this class of licensees have increased 
because the NRC budgeted and the 
Congress appropriated greater resources 
to regulate the safety and safeguards of 
fuel facilities. Under the 100 percent 
recovery statute of OBRA-90, charging 
this class of licensees fees that fail to 
recover the full budgeted amount, 
would mean that other licensees must 
pay additional fees which provide no 
benefit to them. NRC promulgates its 
final rules as early as it can subject to 
certain time-sensitive constraints: the 
NRC must receive a Congressionally 
approved budget, calculate the 
numerous fees in question, issue a 
proposed rule for comment, evaluate the 
comments, and issue a final fee rule. 

c. Comment. One commenter, Allied­
Signal (A-S), believed that the costs 
allocated to the UF6 conversion subclass 
should be divided equally between two 
licensees rather than one, even though 
the second licensee has a possession 
only license (POL). A-S argued that the 
NRC has not provided a rational basis 
for exempting that licensee from the 
annual fee. A-S noted the NRC's policy 
that it is the existence of a license, not 
operations, that determines allocation of 
costs for recovery through the annual 
fee. A-S believes that a licensee that has 
a license to operate but does not do so 
is no different from a licensee that has 
operated, stops doing so, and holds a 
POL. A-S believes that, in each case, the 
NRC's regulations are equally applicable 
and the licensee benefits from them. A­
S pointed out that it is the only entity · 
in the U.S. engaging in UF!'> conversion 
operations and although it has 
attempted to pass the cost of fees on to 
its customers, it has not been able to do 
so on a broad-scale basis. A-S claimed 
that the proposed fee would raise its 
costs by 6 cents per pound and that 
winning bids from Canadian and 
European UF6 converters are decided by 
as little as 1 cent per pound ofUF6, 

A-S also argued that the UF6 
conversion license should be removed 
from the fuel facility class of licensees 
and included in the uranium recovery 
class because the operations of the UF6 
converter are more similar to those of a 
uranium mill than to a fuel facility. 
Additionally, there is now only one UF6 
converter in the U.S. and a subcategory 
of one does not accurately reflect the 
relevant amount of NRC's resources 
devoted to the license and for that 
reason is inappropriate. Therefore, 
according to Allied-Signal. the annual 
fee is not fairly and· equitably allocated 
as required by OBRA-90, and does not 
bear a reasonable relationship to the 
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cost of providing regulatory services, 
also required by the statute. A-S, 
therefore, believes the resulting fee for 
UF6 converters is disproportionately 
higher than that charged to licensees in 
the uranium recovery category and 
disproportionately close to what is 
assessed to operating reactors. . 

Response. The NRC has a long­
standing policy of not assessing annual 
fees to those licensees who have 
indicated to the NRC that they wish to 
amend their license to permanently 
withdraw authority to operate and have 
been issued a possession only license 
(POL) (51 FR 33228; September 18, 
1986). In FY 1991, the NRC 
reconsidered and reaffirmed its policy 
that licensees with POLs would not be 
subject to the nnnunl fees when it 
initially established fees to recover 100 
percent of its budget authority under 
OBRA-90 (56 FR 14873; April 12, 1991). 
Recently, the Commission revisited this 
issue as part of its fee policy review 
required by EP A-92, and affirmed its · 
decision to continue the policy of not 
assessing annual fees to licensees when 
the license ls amended to authorize 
possession only or decommissioning. 
This ls consistent with the concept thnt 
those who benefit from a license that 
authorizes operation or use of material 
should pay annual fees. Therefore, · 
consistent with agency policy included 
in the past fee mies, and the FY 1994 
proposed fee rule, the NRC will not 
assess FY 1994 annual fees to Sequoyah 
Fuels Corporation, previously a UF6 
converter but now is not authorized to 
operate es a UF6 converter. 

However, the NRC recognizes that its 
fee rule including this policy could 
result in a disproportionate allocation of 
costs to a licensee in unusual situations. 
Exemptions for such unusual 
circumstances are provided for in to 
CFR 171.ll(d) and are supported by 
Allied-Signal v. NHC. The NRC 
concludes that the issues raised by 
Allied-Signal regarding a 
disproportionate allocation of the . 
budgeted costs to them, as a result of the 
elimination of Sequoyah Fuels from the 
fee base, falls within the confines of an 
unusual situation. Therefore, the NRC 
will consider Allied-Signal's cc;,mments 
regarding NRC's allocation of costs to 
them as an exemption request under 10 
CFR 171.ll(d). The Commission will 
issue a decision on this exemption 
request in the near future. 

As indicated in the response in item 
3(a), the NRC recognized that there will 
be adverse impacts on licensees as a 
result of implementing OBRA-90. The 
NRC has concluded after notice and 
comment rulemaking that it would not 
be appropriate to consider licensees' 

ability to pass through costs in 
establishing its fee schedules, an 
approach now recommended by Allied­
Signal. As stated in the decision to 
reinstate the exemption from annual 
fees for nonprofit educational 
institutions, ability to pay is not a basis 
for an exemption (59 FR 12539). No one 
sought judicial review of that decision. 

The Commission disagrees with 
Allied-Signal's suggestion that it be 
placed in the uranium recovery fee 
category rather than that reserved for 
fuel facilities, where it is currently 
located. The NRC includes the 
regulatory costs for UF6 conversion 
facilities in the fuel facility class of 
licensees. In developing the FY 1994 
annual fees the NRC followed the 
established budget structure. This . 
permitted the NRC to more readily 
identify and allocate generic and other 
regulatory costs to a class of licensees, 
and allowed the NRC to explain and to 
show the origin of these costs upon 
public examination of the record. 

Although the UF6 conversion facilities 
ere included in the same class es fuel 
fabrication facilities for budgeting 
purposes, the annual fee is based on the 
NRC's costs attributable to the UF6 
conversion facility subclass of licensees. 
For example, generic safety and 
safeguards and other regulatory costs are 
included in the budgeted costs for the 
fuel facilities class of licensees. 
However, none of the safeguards costs 
are included in the annual fee for the 
UF6 conversion facility subclass since 
none of these costs ere attributable to 
this subclass. Thus, the costs included 
in the annual fee for the UF6 subclass of 
licensees are those budgeted costs 
atttibutable to the subclass. These costs, 
and the resulting annual fee, would be 
the same independent of where they are 
included in the budget. Therefore, even 
if the UF6 conversion facilities are more 
akin to uranium recovery facilities, the 
budgeted costs attributable to them 
result in a different annual fee. 

The NRC further notes that the NRC's 
costs of promulgating regulations for a 
type of licensee do not necessarily 
decrease when the number of licenses in 
a class goes down. Whether a class of 
licensees is comprised of one licensee or 
one hundred, generic safety concerns 
may well remain the same, and the same 
research and regulations are necessary. 
This is what distinguishes the annual 
fee from the 10 CFR Part 170 fees, which 
are charged to recapture costs for 
specific services such as inspections 
and license amendments. By its very 
nature the annual fee is levied to 
recover the costs of providing services, 
such as the development of new 
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regulations, that cannot be attributed to 
· a specific licensee. . 

The _NRC does recognize the strain 
this policy unavoidably places on 
licensees who become, as Allied-Signal 
has, the single licensee in their class or 
subclass. The NRC will be reviewing 
this problem along with others 
associated with classification of fuel 
facilities. Any changes resulting from 
this review will be included in the FY 
1995 proposed rule for notice and 
public comment. 

4. Fees for Independent Spent Fuel 
Storage Installations 

Comment. One commenter, while 
noting that .the willingness and ability of 
the NRC to hold the line on, ond Indeed 
reduce, the recoverable budget for FY 
1994 Is commendable, questioned the 
Increase in fees from $136,200 to 
$363,500 for Independent Spent Fuel 
Storage Installations. As a minimum, 
the commenter believes NRC should 
identify the additional resources to be 
expended in this area. 

Response. The reasons for the 
increased fees for independent spent 
fuel storage licensees are two-fold. First, 
the budgeted amount necessary to 
regulate spent fuel activities which is 
recovered through 10 CFR Part 170 and 
171 fees increased to provide regulatory 
oversight for the increased number of 
facilities and to accomplish necessary 
rulemaking activities for spent fuel 
facilities. Additionally, as the licensing 
of these facilities are completed, the 
amount of fees from 10 CFRPart 170 
decreased resulting in an increased 
amount of the budget that must be 
recovered from 10 CFR Part 171, 

5. Proration of Annual Fees 
Comment. Several commenters 

concurred with the proposed proration 
provisions and permitting a waiver of 
annual fees for those who either filed for 
termination of their license prior to 
October 1, 1993, or permanently ceased 
licensed activities by September 30, 
1993 but had not yet received necessary 
NRC approvals before the end of the 
fiscal year. . 

Response. The NRC hes amended 10 
CFR 171.17 to revise the proration 
provision for reactors and add a 
proration provision for materials 
licenses. The proration provisions are 
effective for FY 1994. The NRC 
proposed to prorate the annual fees for 
materials licenses upgraded or 
downgraded during the fiscal year. 
However, based on lack of sufficient 
data at this time on upgrades and 
downgrades of licenses and the 
administrative burden to implement this 

· part of the proposed proration provision 
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for FY 1994, the NRC will prorate the 
annual fees only for those licenses for 
which a termination request or a request 
for a POL has been filed during the 
fiscal year and for new liamses issued 
during the fiscal year. This issue will be 
revisited in a future rulemoking. 

E. Other Issues 

1. Impact of Fees OD Licensees 

Comment. Several commenters 
expressed concern about the impact of 
fees, particularly on the practice of 
nuclear medicine. Some commenters 
indicated that the increase in annual 
fees may indirectly limit access to · 
critical radiological care, particularly for 
small, rural, medical practices. They 
suggest that the fees be reduoed or that 
NRC freeze the annual license fee for a 
five-year period in order for them lo stay 
in business. 

Response. The NRC is concerned 
about the impact of its fees but has 
concluded that significant changes can 
only come about through the enactment 
of legislaUon. The Commission is 
satisfied that the fee schedule being 
promulgated for FY 1994 satisfies all 
statutory obligations. The Commission 
recently considered the effect of fees on 
the medical community and decided 
that it would not provide the significant 
fee relief requested by the medical 
commenters (59 FR 12555; March 17, 
1994). . 

2. Deferral of Fees for Standardized 
Plants and F.arly Site Reviews 

Comment. One commenter urged NRC 
to reestablish the NRC's previous fee 
deferral policy for review of 
standardized plant designs and early 
site reviews indicating that fee deferral 
for review of the standardized designs is 
essential to encourage the development 
of such designs. 

Response. The Commission decided 
in the FY 1991 final fee rule that the 
costs for standardized reactor design 
reviews, whether for domestic or foreign 
applicants, should be assessed under 10 
CFR Part 170 to those filing en 
application with the NRC for approval 
or certification of a standardized design 
(56 FR 3147B; July 10, 1991). Recently, 
the Commission revisited this issue as 
part of its review of fee policy required 
by the EP A-92 end reconfirmed its FY 
1991 decision. The NRC continues to 
believe the costs of these reviews should 
be assessed to advanced reactor 
applicants. The NRC finds no 
compelling justification for singling out 
these classes of applications for special 
treatment and shifting additional costs 
to operating power reactors or other 
NRC licensees. 

3. Revise 10 CFR 171.13 Notice 

Comment. One commenter pointed 
out that 10 CFR 171.13 states that the 
NRC will publish a notice concerning 
the annual fee in the Federal Register 
during the first quarter of encb fiscal 
year and that for the past four years the 
NRC has not met the requirement stated 
in the regulation. The commenter 
suggests that the NRC publish the 
proposed annual fee and professional 
hourly rate as early, as possible .within 
NRC's fiscal year to facilitate licensees' 
budget and planning processes. · 

Response. The NRC agrees with the 
commenter and acknowledges the 
realities of the situation that the · 
proposed rule bas been published 
during the third quarter of each of the 
past four fiscal years. The intent of the 
NRC is to publish the proposed rule as 
quickly as is practicable but realizes and 
agrees that it is unlikely that publication 
will occur during the first quarter of the . 
fiscal year. To pennit appropriate notice 
andoomments, however;-10 CFR 171.13 
will not be revised in this final rule but 
will be revised· in a future rulemaking. 

III, Final Acti~anges Included in 
the Final Rule 

The NRC is amending its licensing, 
inspection, and annual fees for FY 1994. 
OBRA-90 requires that the NRC recover 
approximately 100 percent of its FY 
1994 budget authority, including the 
budget authority for its Office of the 
Insp~or General, less the 
appropriations received from the NWF, 
by assessing licensing, inspection, and 
annual fees. 

For FY 1994, the NRC's budget 
authority was originally .$547.7 million. 
The Commission, in its effort to 
streamline operations, proposed a $12. 7 
million rescission to its original 
appropriation for FY 1994. Congress 
approved this NRG-proposed reduction. 
This resulted 1n a revised budget 
authority of $535.0 million. 
Approximately $22.0 million of the 
revised budget was appropriated from 
the NWF. Therefore, OBRA-90 requires 
that the NRC collect approximately 
$513.0 million in FY 1994 through 10 
CFR parf170 licensing and inspection 
fees and 10 CFR part 171 annual fees. 
This amount to be recovered for FY 
1994 is about $6 miilion less than the 
total amount to be recovered for FY 
1993. The NRC estimates that 
approximately $120.1 million will be 
recovered in FY 1994 from the fees 
assessed under 10 CFR part 170. The 
remaining $392.9 million will be 
recovered through the 10 CFR part 171 
annual fees estaolished for FY 1994. 
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The NRC has not changed the basic 
approach, policies, or methodology for 
calculating the 10 CFR part 170 
professional hourly rate, the specific 
materials licensing and inspection fees 
in 10 CFR part 170, and the 10 CFR part 
171 annual fees set forth in the final . 
rules published July 10, 1991 (56 FR 
31472), July 23, 1992 (57 FR 32691), and 
July 20, 1993 (58 FR 38666), with the 
following exceptions: (1) TI1e 
Commission has reinstated the annual 
fee exemption for nonprofit educational 
institutions and (2) in this final rule, the 
NRC has directly assigned additional 
effort to the reactor and materials 
programs for.the Office or · 
Investigations, the Office of 
Enforcement, the Advisory Committee 
on Reactor Safeguards, and the Advisory 
Committee on Nuclear Waste. Resources 
for these activities had previously been 
included. in overhead but are now 
assigned directly to the ciass of licenses 
that they support. As a result. of this 
direct assignment, the cost per direct 
FTE is about 3 percent less than it 
would have been without the additional 
direct assignment. 

Under this final rule. fees for most 
materials and fuel cycle licensees will 
increase because-

(1) The NRC professional rate has . 
increased slightly from $132/hr to $133/ 
hr; 

(2) The NRC has directly assigned 
additional effort to the reactor and 
materials programs for the Office of 
Investigations, the Office of 

_.Enforcement, the Advisory Committee 
on Reactor Safeguards, and the Advisory 
Committee on Nuclear Waste. Resources 
for these activities had previously been 
included in overhead, but are now 
nssigned directly to the class of 
licensees that they support; 

(3) The number of licenses in some 
classes has decreased as compared to FY 
1993 due to license termination or 
consolidation, resulting in fewer 
licensees to pay for the costs of 
regulatory activities not recovered under 
10CFRPart 170; and· 

(4) The budget for some classes of 
licensees has increased. 

The NRC contemplates that any foes 
to be collected as a result of this final 
rule will be assessed on an expedited 
basis to ensure collection of the required 
fees by September 30, 1994, as 
stipulated in OBRA-90. Therefore, as in 
FY 1991, FY 1992, and FY 1993, the fees 
will become effective 30 days after 
publication of the final rule. The NRC 
will send a bill for the amount of the 
annual fee to the licensee or certificate, 
registration, or approval holder upon 

· publication of the final rule. Payment is 
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due on the effective date of the FY 1994 
rule. 

A. Amendments to 10 CFR Part 170: 
Fees for Facilities, Materials, Import and 
Export Licenses, and Other Regulatory 
Services 

Five amendments have been made to 
Part 170. These amendments do not 
change the underlying basis for the 
regulation-that fees be assessed to 
applicants, persons, and licensees far 
specific identifiable services rendered. 
The revisions also comply with the 
guidance in the Conference Committee 
Report on OBRA-90 that fees assessed 
under the Independent Offices 
Appropriation Act (IOAA) recover the 
full cost to the NRC of all identifiable 
regulatory services each applicant or 
licensee receives. 

First, the agency-wide professional 
hourly rate, which is used to determine 
the Part 170 fees, is increased from $132 
per hour to $133 per hour ($231,216 per 
direct F"I'E). The rate is based on the FY 
1994 direct FTEs and that portion of the 
FY 1994 budget that does not constitute 
direct program support (contractual 
services costs) and is not recovered 
through the appropriation from the 
NWF. As indicated earlier, the decrease 
in the FY 1994 budget as compared to 
the"FY 1993 budget is primarily for 
direct program support, which is not 
included in the hourly rate. Thus, the 
reduction in the budget has limited 
impact on the hourly rate but will show 
up as a direct reduction to the amount 
allocated to the various classes of 
licensees. 

Second, the current Part 170 licensing 
and inspection fees in§§ 170.21 and 
170.31 for all applicants and licensees 
are revised to reflect the very small 
increase in the hourly rate. 

Third. the definition of special 
projects as provided in § 170.3 of the 
regulations is revised as a result of (1) 
the NRC's experience in implementing 
the 100 percent fee recovery program 
during the past three years and (2) the 
NRC's most recent fee policy review, 
required by the Energy Policy Act of 
1992. The NRC believes that the costs 
for some requests or reports being filed 
with NRC are more appropriately 
captured in the 10 CFR Part 171 annual 
fees rather than assessing specific fees 
under 10 CFR Part 170. These reports, 
although submitted by a specific 
organization, support NRC's 
development of generic guidance and 
regulations (e.g., rules, regulatory 
guides, and policy statements), and 
resolution of safety issues applicable to 
a class of licensees, such as those 
addressed in generic letters. Therefore, 
the applicable definition in § 170.3 and 

the footnotes in§§ 170.21 and 170.31 
are revised to indicate that 10 CFR Part 
170 fees will not be assessed for 

. requests/reports which have been 
submitted to the NRC: 

(1) In response to a Generic Letter or 
NRC Bulletin that does not result in an 
amendment to the license, does not 
result in· the review of an alternate 
method or reanalysis. to meet the 
requirements of the Generic Letter or 
does not involve an unreviewed safety 
issue; . 

(2) In response to an.NRC request (at 
the Associate Office Director level or 
above) to resolve an identified safety, 
safeguards, or environmental issue, or to 
assist the NRC in developing a rule, 
regulatory guide, policy statement, 
generic letter, or bulletin; or 

(3) As a means of exchanging 
information between industry 
organizations and the NRC for the 
purpose of supporting generic 
regulatory im~rovements or efforts. 

The terms' alternate method", 
"reanalysis" and "unreviewed safety 
issue" are explained in more detail in 
Section IV, Section-By-Section Analysis. 

Fourth, § 170.1 l(a) is amended to 
establish an exemption from fees for 
State-owned research reactors if they 
meet the technical design criteria for the 
exemption and are· research reactors 
used primarily for educational training 
and academic research purposes. 

Fifth, Fee Category 2 1s amended by 
establishing two additional fee 
categories, 2.A.(2) and 2.A.(3), which 
cover licenses authorizing receipt and 
disposal of Section 1 le.(2) byproduct 
material as defined by the Atomic 
Energy Act. The current 2.A. category 
has been amended to read 2.A.(1). The 
current 4.D. fee category has been 
eliminated. This action recognizes that: 
(1) Source material licenses are issued 
to cover these licensed activities and 
therefore they are more appropriately 
placed in the source material category; 
and (2) that a further distinction should 
be made between those licenses whose 
primary purpose is to authorize receipt 
and disposal of 1 le.(2) material 
requiring the establishment of a new 
tailings pile and those licenses 
authorizing the receipt and disposal of 
1 le.(2) material incidental to tailings 
piles created by mill operations. . 

In addition; Category 16 of§ 170.31, 
reciprocity, is-amended to include a fee 
to recover the NRC's costs of reviewing 
revisions to the initial NRC Form 241 
filed by 10 CFR 150.20 general 
licensees. Agreement State licensees 
requesting reciprocity for activities 
conducted in non-Agreement States or 
in offshore waters are subject to 10 CFR . 
150.20. The first time within a calendar 
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year that an Agreement State licensee 
conducts activities in non-Agreement 
States or in offshore waters, it must file 
a completed NRC Form 241. Revisions 
to the initial NRC Form 241 are filed for 
review and authorization when persons 
using the 10 CFR Part 150.20 general 
license either add locations of work, use 
differenl radioactive material or perform 
additional work activities in a non­
Agreement State. 

B. Amendments to 10 CFR Part 171: 
Annual Fees for Reactor Operating 
Licenses, and Fuel Cycle Licenses and 
Materials Licenses, Including Holders of 
Certificates of Compliance, 
Registrations, and Quality Assurance 
Program Approvals and Government 
Agencies Licensed·by NRC 

Six amendments have been made to 
10 CFR Part 171. First,§ 171.ll(a)(2) is 
amended to provide that State-owned 
research reactors used primarily for 
educational training and academic 
research purposes will be exempt from 
the annual fee. The NRC believes that 
this change is consistent with the 
legislative intent of the Energy Policy 
Act of 1992 that government-owned 
research reactors be exempt from annual 
fees if they meet the technical design 
criteria for the exemption and are used 
primarily for educational training and 
academic research purposes. 

Second;§§ 171.15 and 171.16 are 
amended to revise the annual fees for 
FY 1994 to recover approximately 100 
percent of the FY 1994 budget authority, 
less fees collected under 10 CFR Part 
170 and funds appropriated from the 
NWF. 

Third, fee Category 2 of§ 171.16(d) is 
amended by establishing two new fee 
categories, 2.A.(3) and 2.A.(4), relating 
to the disposal of 1 le.(2) byproduct 
material as defined by the Atomic 
Energy Act. The current fee Category 
4.D. has been eliminated. This action 
recognizes that (1) part of the budgeted 
costs for the uranium recovery class of 
licensees should be allocated to source 
material licenses that authorize receipt 
and disposal of 1 le.(2) material because 
some of these budgeted resources are 
used to regulate these licensees and (2) 
a further distinction should be made 
between those licenses whose primary 
purpose is to authorize receipt and 
disposal of 1 le.(2) byproduct material 
requiring the establishment of a new 
mill tailings pile and those non­
operating mills that accept lle.(2) 
byproduct material for disposal 
incidental to tailings piles created by 
mill operations. 

In aadition, fee Category 18 of 
§ 171.16(d) is amenderl lo assess fees to 
the Department of Energy (DOE) for its 
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general license in 10 CFR 40.27. The 
general license fulfills B requirement of 
the Uranium Mill Tailings Radiation · 
Control Act of 1978 (UMTRCA) (Public 
Law 95-604) that the perpetual 
custodian of reclaimed uranium.mill 
tailings piles be license~ by the NRC. 
The general license provided for in the 
regulation covers only post-reclamation 
closure custody and site surveillance. 
Based on NRC's acceptance of DOE's 
Long Term Surveillance Plan for the 
Spook, Wyoming, site on September 21, 
1993, the site is now subject to the 
general license in 10 CFR 40.27. 
Because DOE now holds an NRC 
license, it is subject to annual fees. The 
NRC had previously indicated its intent 
to bill DOE for UMTRCA costs once 
post-closure was achieved and the sites 
were licensed by the Government (56 FR 
31481; July 10, 1991). As a result, DOE 
will be billed for the costs associated 
with NRC's UMTRCA review of all 
activities associated with the facilities 
assigned to DOE under UMTRCA. As 
with other licensees, the annual fee for 
this class of licensees (DOE UMTRCA 
facilities) will recover the generic and 
other regulatory costs not recovered 
through 10 CFR Part 170 fees. Because 
DOE, es a Federal agency, cannot be 
assessed Part 170 fees under the 
Independent Offices Appropriation Act 
of 1952 {IOAA), the result is that NRC 
will assess annual fees to DOE for the 
total costs of DOE UMTRCA activities. 

Fourth, 10 CFR 171.17 is amended to 
add a. proration provision for materials 
licenses and to revise the proration 
provision for reactors. The onnual fee 
for materials licensees is prorated based 
on applications filed ofter October 1 of 
the fiscal year to tenninate a license or 
obtain a POL. Those materials licensees 
who file applications between October 1 
and March 31 of the fiscal year to 
terminate the license or obtain a POL 
will be assessed one-half the annual fee 
stated in § 171.16(d) for the affected fee 
category{ies). Those materials licensees 
filing applications on or after April 1 of 
the fiscal year to terminate a license or 
obtain a POL will be assessed the full 
annual fee for that fiscal year. Those 
licensees who file for termination or 
POL must also permanently cease 
operations of relevant licensed activities 
during the periods mentioned for the 
fees to be reduced. Similarly, materials 
licensees who were issued new licenses 
during the fiscal year will be charged a 
prorated annual fee based on the date of 
issuance of the new license. New 
materials licenses issued during the 
period October l through March 31 will 
he assessed one-half of the annual fee 
stated in§ 171.16(d) for the applicable 

fee °'tegory(ies) for that fiscal year. New 
licenses issued on or after April 1 will 
not be assessed an annual fee for that 
fiscal year. · 

The proration provision in§ 171.17 
applicable to reactors is amended to 
provide that, for licensees who have 
requested an amendment to withdraw 
operating authority permanently during 
the FY, the annual fee will be prorated 
based on the. n·umber of days during the 
FY the operating license was in effect 
before either the possession only license 
was issued or the license was 
terminated. 

Fifth, Footnote 1 of 10 CFR 171.16{d) 
is amended to provide for a waiver of 
the FY 1994 onnual fees for those 
materials licensees. and holders of 
certificates, registrations, and approvals 
who either filed for termination of their 
licenses or approvals or filed for 
possession only/storage license·s prior to 
October 1, 1993, and permanently 
ceased licensed activities entirely by 
September 30, 1993. AH other licensees 
and approval holders who he!d a license 
or approval on October 1, 1993, are 
subject to FY 1994 annual fees. This 
change is in recognition of the fact that 
since the final FY 1993 rule was 
published in July 1993, licensees have 
continued to file requests for 
termination of their licenses or 
certificates with the NRC. Other 
licensees have either called or written to 
the NRC since the FY 1993 final rule 
became effective requesting further 
clarification and information concerning 
the annual fees assessed. The NRC is · 
responding to these requests as quickly 
as possible. However, the NRC was 
unable to respond and take action on eU 
of the requests before the end or the 
fiscal year on September 30, 1993. 
Similar situations existed after the FY 
1991 and FY 1992 rules were published, 
and in those cases NRC provided an 
exemption from the requirement that 

· the. annual fee is waived only where a 
license is terminated before October 1 of 
each fiscal year. · 

Sixth, § 171.19 is amended to credit 
the quarterly partial payments already 
made by rertain licensees in FY 1994 
either toward their total annual fee to be 
assessed or to make refunds, if 
necessary. 

The 10 CFR part 171 annual fees have 
been determined using the same method 
used to determine the FY 1991, FY 
1992,and FY 1993 annual fees. The 
amounts to be collected through annual 
fees in the amendments to 10 CFR part 
171 are based on the increased 
professiona\ hourly rate. The 
amendments to 10 CFR part 17i do not 
change the underlying basis for 10 CFR 
part 171; that is, charging a class of 
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licensees fur NRC costs attributable to 
that class of licensees. The changes are 
consistent with the Congressional 
guidance in the Conference Committee 
Report on OBRA-90, which states that 
the "conferees contemplate that the 
NRC will continue to allocate generic 
costs that are attributable to a given 
class of licensee to such class" and the 
"conferees intend that the NRC assess 
the annual charge under the principle 
that licensees who require the greatest 
expenditures of the agency's resources 
should pay the greatest annual fee" [136 
Cong. Rec.. at H12692-93). . 

During the past three years. many 
licensees have indicated that although 
they held a valid NRC license 
authorizing the possession and use of 
special nuclear, source, or byproduct 
material, they were in fact either not 
using the material to conduct operations 
or had disposed of the material and no 
longer needed the license. In responding 
to licensees about this matter, the NRC 
has stated that annual fees are assessed 
based on whether a licensee holds a 
valid NRC license thot authorizes 
possession and use of radioactive 
material. Whether or not a licensee is 
actually conducting operations using 
the material is a matter of licensee 
discretion. The NRC cannot control 
whether a licensee elects to possess and 
use radioactive material once it receives 
a license from the NRC. Therefore, the 
NRC reemphasfaes once again that 
annual fees will be assessed based on 
whether a licensee bolds a valid license 
with the NRC that authorizes possession 
and use ofradioactive material. To 
remove any uncertainties regarding 
agency policy on this issue, the NRC 
amended 10 CFR 171.16, footnotes 1 
arid 7 on July 20, 1993 (58 FR 38666). 

C. FY J 994 Budgeted Costs 
The FY 1994 budgeted costs, by major 

activity, that will be recovered through 
10 CFR parts 170 and 171 fees are 
shown in Table I. 

TABLE 1.- RECOVERY OF NRC'S FY 
1994 8uDGET AUTHORITY 

{Dollars in millions) 

RecoveTy method 

Nuclear Waste Fund .................... . 
Part 170 (license and inspection 

fees) --····-·--················-······· 
Other receipts -··-·-···············-···· 
Part 171 (annual fees): 

Power Reactors ·-·················-·· 
Nonpower Reactors ····--·········· 
Fuel Facilities ...•..................... : .. 
Spent Fuel Storage ..•................ 
Uranium Recovery ................... . 
T ransportcrtion ··-·······-·· ····- ··-·. 

Estimated 
amount 

$22.0 

120.1 
.1 

302.1 
.4 

16.8 
2.2 
2.1 
4.0 
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TABLE 1.- RECOVERY OF NRC's FY classes of licensees are shown in section 
1994 BUDGET AUTHORITY-Continued IV of this final rule. 

[Dollars in millions) 

Recovery method 

Material Users .......................... . 

Subtotal Part 111· .............•. 
Costs remaining to be recovered 

not identified above .................. . 

Estimated 
amount 

1 38.6 

366.2 

26.6 

IV. Section-by-Section Analysis 
The following analysis of those 

sections that are affected under this 
final rule provides additional 
explanatory information. All references 
are to title 10, chapter I, Code of Federal 
Regulations. 

Part 170 

Total ................................... 535.0 Section 170.3 Definitions 

, Includes $6.3 million that will not be recov- This section is amended to revise the 
· ered from small materials licensees because definition of special projects. This 

pursuant to an NRC staff request for 
additional information or modification, 
or changes necessary for plant-specific 
or generic implementation; and 

"Unreviewed safety issue" is a safety 
issue unrelated to the safety issue 
identified in the generic communication 
that arises from proposal of an alternate 
method and will require reanalysis by 
the NRC staff. 

Section 170.11 Exemptions 
Paragraph (a)(9) of this-section is 

established to provide an exemption 
from fees for State-owned research 
reactors that meet certain technical 

of the reduced small entity lees. change is based on NRC's experience 
The $26.6 million identified for those during the past three years in 

• design criteria and are used primarily 
for educational training and academic 
research purposes. Currently, Federal 
agencies are exempt from payment of 10 
CFR part 170 fees under the 
Independent Offices Appropriation Act 
(IOAA). The proposed rule would have 
amended only 10 CFR part 171. The 
NRC believes however, that this·change 
to 10 CFR part 170 is consistent with the 
legislative intent of the Energy Policy 
Act of 1992 that government-owned 
research reactors be exempt from fees if 
they meet the technical design criteria 
for the exemption and are used 
primarily for educational training and 
academic research purposes. There is 
currently one research reactor, owned 
by the Rhode Island Atomic Energy 
Commission, that will be exempt under 
this amendment to§ 170.11. 

activities which are not identified as implementing the 100 percent fee 
either 10 CFR parts 170 or 171 or the recovery program and the fee policy 
NWF in Table I are distributed among review requhed by the Energy Policy 
the classes of licensees as follows: Act of 1992. The NRC believes that the 

$24.4 million to operating power 
reactors; 

$.7 million to fuel facilities; and 
$1.5 million to other materials licensees. 

In addition, approximately $6.3 
million must be collected as a result of 
continuing the $1,800 maximum fee for 
small entities and the lower tier small 
entity fee of $400 for certain licensees. 
In order for the NRC to recover 100 
percent of its FY 1994 budget authority 
in accordance with OBRA-90, the NRC 
will recover $5.3 million of the $6.3 
million from operating power reactors 
and the remaining $1.0 million from 
other nonreactor entities that do not 
meet NRC small entity size standards. 

This distribution results in an 
additional charge (surcharge) of 
approximately $273,000 per operating 
power reactor; $55,770 for each HEU, 
LEU, UF6, and each other fuel facility 
license; $1,670 for each materials 
license in a category that generates a 
significant amount of low level waste; 
and $170 for other materials licenses. 
When added to the base annual fee of 
approximately $2.8 million per reactor, 
this will result in an annual fee of 
approximately $3.1 million per· 
operating power reactor. The total.fuel 
facility annual fee will be between 
approximately $1.2 million and $3.2 
million. The total annual fee for 
materials licenses will vary depending 
on the fee category(ies) assigned to the 
license. 

The additional charges not directly or 
solely attributable to a specific class of 
NRC licensees and costs not recovered 
from all NRC licensees on the basis of 
previous Commission policy decisions 
will be recovered from the designated 
classes of licensees previously 
identified. A further discussion and 
breakdown of the specific costs by major 

costs for some requests or reports being 
filed with NRC are more appropriately 
captured in the 10 CFR part 171 annual 
fees instead of !ISSessing specific fees 
under 10 CFR part 170. Therefore, the 
definition in§ 170.3, as ~ell iJs the 
footnotes in§§ 170.21 and 170.31, are 
amended to indicate that 10 CFR part 
170 fees will not be assessed for 
requests/reports which have been 
submitted to the NRC: 

1. In response to a Generic Letter or 
· NRC Bulletin that does not result in an 
amendment to the license, does not 
result in the review of an. alternate 
method or reanalysis to meet the 
req1,1irements of the Generic Letter.or 
does not involve an unreviewed safety 
issue; 

2. In response to an NRC request (at 
the Associate Office Director.level or 
above) to resolve an identified safety, 
safeguards, or environmental issue, or to 
assist the NRC in developing a rule, 
regulatory guide, policy statement, 
generic letter, or bulletin; or 

3. As a means of exchanging 
information between industry 
organizations and the NRC for the 
purpose of supporting geµeric . 
regulatory improvements or efforts. 

The terms "alternate method", 
"reanalysis", and "unreviewed safety 
issue" as used in item 1 are further 
explained as follows: 

"Alternate method" is a method.that 
deviates significantly (i.e., more than 
necessary for plant-specific or generic . 
.program development) from the method 
proposed in the Generic Letter or NRC 
Bulletin; · · 

"Reanalysis" is an ani:i.lysis of an 
.alternate method but not a review of : 
changes to a metliod which is consistent 
with that proposed by the Generic Letter 
or Bulletin. These types of"consistent" . 
changes could be revisions submitted 
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Section 170 .. 20 Average Cost Per 
Professional Staff Hour 
. This section is ,amended to reflect an 
agency-wide, professional staff-hour rate 
ba.sed on FY 1994 budgeted costs. 
Accordingly, the NRC professional staff­
hour rate for FY 1994 for all fee 
categories that are based on full cost is 
$133 per hour, or $231,216 per direct 
FTE. The rate is based on the FY 1994 
direct FTEs and NRC budgeted costs 
that are not recovered through the 
appropriation from the NWF. The rate is 
. calculated using the identical method 
established for FY 1991, FY 1992, and 
FY 1993. As noted earlier; in this final 
rule, the NRC has directly assigned 
additional effort to the·reactor and 
materials programs for the Office of 
Investigations, the Office·of 
Enforcement, the Advisory Committee 
on Reactor Safeguards and the Advisory 
Committee on Nuclear Waste. The 
method is as follows: 

1. All direct FTEs are identified in 
Table II by major program. For FY 1994 
the NRC has traced additional direct 
effort to the reactor and materials 
programs for the Office of 
Investigations,. the Office of 
Enforcement, the Advisory Com1nittee 
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on Reactor Safeguards, and the.Advisory 
Committee on Nuclear Waste. The . 
budgeted co.sts for these activities had 
previously beenincluded.in overhead . 

· but are now. ~eing directly assigned to 
the class of licensees _that they support. 

. TABLE 11°.~ALLOCATION OF DIRECT 
FTES BY MAJOR PROGRAM . 

· 76, "Performance of Commercial 
Activities." 

TABLE 111.-FY 1994 BUDGET 
AUTHORITY BY MAJOR CATEGORY 

(Dollars In millions) 

1991, will not be billed to the applicant. 
_Any professio11al hours expended for · 
the review of topical report 
applications,:amendments; revisions, or 
supplements to a topical report on or 
_after August 9, 1991, are assessed at the 
applicable rate established by § 170.20 . 

Section 170.31 Schedule of Fees for 
Salaries and benefits .................... $259.5 Materials Licenses and Other Regulatory 
Administrative support .................. 86.7 Services, Including Inspections and 

No. of direct Travel ..... : ..................................... ___ 1_5._·9 . Import and Export Licenses. 
FTEs 1 Total nonprogram support The licensing and inspection fees in Major program 

_R_e_a_ct_o_r -S-af'-e-ty-and-. -S-af-e-gu.;..a-rds-+----- obligations ...................... 362.1 this section are modifdi tiliecover the 

I 1,034.4 Program support ........................... 1===1=~=.9 FY 1994 costs incurre y e 
Regu ation ............................. Commission in providing licensing and 

Reactor Safety Research ......... 111.3 Total audget Authority ....... 513.0 inspection services to identifiable 
Nuclear Material and Low Level Less direct program -support and recipients. Those flat fees, which are 

Waste Safety and Safe- offsetting receipts ...................... · 136.4 based on -the average time to review an 
guards Regulation ................. 352.5 t----- Ii . d 

Reactor Special and lndepend- Budget Allocated to Direct app ·cation or con uct an inspection, 
ent Reviews, Investigations, FTE ................................. 376.6 ere adjusted to reflect the very small 
and Enforcement................... ·111.1 Professional Hourly Rate.............. 133 increase in the professional hourly rate 

Nuclear Material Management from $132 per hour in FY 1993 to $133 
and Support ... : ...................... ,..._ ___ 1_9._0 Section 170.21 Schedule of Fees for per hour in FY: 1994. In many cases, the 

Production and Utilization Facilities, fees for FY 1994 are the same as those 
Total direct FTE ............. 2 1,628.9 Review of Standard Reference Design assessed in FY 1993. 

1 FTE (full-time equivalent) is one person 
· working for a full year. Regional employees 
are counted in the office of the program each 
suooorts. 

l! in FY 1994, 1,628.9 FTEs of the total 
3,223 FTEs are considered to be in direct sup. 
port of NRC non-NWF programs. The remain­
ing 1,594.1 FTEs are considered overhead 
and general and administrative. 

2. NRC FY 1994 budgeted costs ere 
allocated, in Table Ill, to the following 
four major categories: 

(a) Salaries and benefits. 
(b) Administrative support. 
(c) Travel. 
(d) Program support. 
3. Direct program support, which is. 

the use of contract or other services in 
support of the line organization's direct 
program, is excluded because these 
costs are charged directly through the 
various categories of fees. 
· 4. All other costs (i.e., Salaries and 
Benefits, Travel, Administrative 
Support, and Program Support 
contracts/services for G&A activities) 
represent "in-house" costs and are to be 
collected by allocating them uniformly 
over the total number of direct FTEs. 

Using this method, which was 
descri\:>ed in the final rules published 
July 10, 1991 (56 FR 31472), July 23, 
1992 (57 FR 32691), and July 20, 1993 
(58 FR 38666), and excluding direct 
Program Support funds, allocating the 
remaining $376.6 million uniformly ta 
the direct FTEs (1,628.9) results in a rate 
of $231,216 per FTE for FY.1994. The 
Direct FTE tfourly Rate is $133 per hour 
(rounded to the nearest 'whole dollar) .. 
This rate is calculat_ed by dividing 
$376.6 milliori by the number of direct_ 
FTEs (1,628.9 FTE) and the number of 
productive hours 1~ one year (1744 : · 
hours) as inc;l_hfated _in .OMB Circular A-: 

Approvals, Special Projects, Inspections The amounts of the licensing and 
and Import and ExJ:!ort Licenses. inspection flat fees were rounded by 

The licensing ana inspection fees in : applying standard rules of arithmetic so 
this section, which are based on full. that the amounts rounded would be de 
cost recovery; are revised to reflect the minimus and convenient to the user. 
FY 1994 budgeted costs and to recover Fees that are greater than $1,000 are. 
costs incurred by the NRC in providing rounded to the nearest $100. Fees under 
licensing and inspection services to $1,000 are rounded to the nearest $10. 
indentifiable r~cipients. The fees · The revised flat' fees are applicable to 
asssessed for services provided under. fee categories 1.C and 1.D; 2.B and 2.C; 
the schedule are based on the 3.A through 3.P; 4.B through 9.D, 10.B, 
professional hourly rate as shown in 15A through 15E and 16. The revised 
§ 170.20 and any direct program support fees will be assessed for applications 
(contractual services) costs expended by filed or inspections conducted on or 
the NRC. Any professional hours after the effective date of this rule. 
expended on or after the effective date Fee Category 2 is amended by 
of this rule will be assessed at the FY. establishing two additional fee 
1994 rate shown in§ 170.20. Although. categories 2.A.(2) and 2.A.(3) which 
the amounts of the. import and export . cover licenses authorizing receipt and 
licensing fees in § 170.21, facility disposal of Section 1 le.(2) byproduct 
Category K, h~ve not changed from FY material.as defined by the Atomic 
1993 as a result of the very smell Energy Act. The current 2.A. category 
increase in the hourly rate from $132 has been amended to read 2.A.(1). The 
per hour to $133 per hour, they are current 4.D. fee category has been 
being published for purposes of eliminated. This action recognizes that 
convenience. (1-) source material licenses are issued to 

Fot those applications currently on cover these licensed activities and they 
file and pending completion, footnote 2 are more appropriately placed in the 
of§ 170.21· is revised to provide that the source material category and (2) that a 
professional hours expended up to the further distinction should be made 
effective date of this rule will be between those licenses whose primary 
assessed et the professional rates · purpose js to authorize receipt and 
established for the rules that became disposal of 1 le.(2) material requiring the 
effective on June 20, 1984, January 30, establishment of a new tailings pile 
1989, July 2, 1990, August 9, 1991. from those licenses authorizing the 
August 24, 1!::192, end August 19, 1993, receipt and disposal of lle.(2) material 
as appropriate. For topical report · incidental to tailings piles created by 
applications currently on file which are mill operations. · 
still pending completion of the review · Fee Category 16, reciprocity, is also 
and for which review costs have amended to include a fee to recover the 
reached the applicable fee ceiling costs incurred by the NRC for the review 
established by the July 2, 199!), rule,_the of revisions to the information 
costs incurred- after any epplic~ble · submitted on the initial NRG Form-241 
ceiling was reached through Augus~ 8, · . filed by 10 CFR 150.20 general licensees 
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services), the revised hourly mte of 
$133, as shown in§ 170.20, applies to 
those professional staff hours expended 
on or after the effective date of this rule. 

during the remainder or the calendar 
year. Agreement State licensees 
requesting reciprocity for activities 
conducted in non-Agreement States or 
in offshore waters are subject to 10 CFR 
150.20. The first time within a calendar Part 

171 

by the Rhode Island Atomic Energy 
Commission, that will be exempt under 
this amendment to§ 171.11. 

Section 171.15 Annual Fee: Reactor 
Operating Licenses 

year that an Agreement Stale licensee Section 171.11 Exemptions The annual fees in this section are 
conducts activities in non-Agreement Paragraph (a)(2) of this section is revised to reflect FY 1994 budgeted 
States or in offshore walers, it must file amended to exempt State-owned costs. Paragraphs (a), (b)(3), (c)(2), (d), 
a completed NRC Form 241. Revisions reactors used primarily for educational and (e) are revised to comply with the 
to the initial NRC Form 241 are filed for training and academic research requirement of OBRA-90 to recover 
review and authorization when persons purposes from annual fees. The NRC approximately 100 percent of the NRC 
using the 10 CFR Part 150.20 general believes that this change is consistent budget for FY 1994. Table IV shows the 
license either add locations of work, use with the legislative intent of the Energy budgeted costs that have been allocated 
different radioactive material or perform Policy Act of 1992"that government- directly to operating power reactors as 
additional work activities in a non- · owned research reactors be exempt from part of the base fee. They have been 
Agreement State. annual fees if they meet the technical expressed in terms of the NRC's FY 
. For those licensing, inspection, and design criteria of the exemption and are 1994 programs and program elements. 
review fees assessed that are based on used primarily for educational training The resulting total base annual fee 
full-cost recovery (cost for professional and academic research purposes. There amount for power reactors is also 
staff.hours plus any contractual is currently one research reactor, owned shown. 

TABLE IV.-ALLOCATION OF NRC FY 1994 BuDGET TO POWER REACTORS' BASE FEES 1 

Program element total Allocated to power 
reactors 

Program Direct Program Direct support FTE support (S. K) ($, K) FTE 

Reactor Safety and Safeguards Regulatlon (RSSRJ 
Standard Reactor Designs ..................................................................... ., ............................... _._ .. . $9,531 96.3 $9,361 92.8 
Reactor License Renewal ........................ - ............................................................... ·-·-.. - ............ . 600 33.9 600 33.9 
Reactor and Site Licensing ............ - ............................................ · ............... - .......... ·-········-····· .... .. 1,810 34.7 1,810 29.8 
Resident Inspections ....... - ........... - ................................................................................................ .. 207.0 207.0 
Region-Based Inspections ....... - ......... - .......................................................................................... . 2,780 235.0 2,780 · 229.8 
Interns (HQ and Regions) ...................... - ........................ ___ · ......... -·-·--.. -· ... ····-··········-··· 23.0 23.0 
Special Inspections ..................................................................................... ·-····----···· .. -----.. . 970 42.7 970 42.7 
License Maintenance and Safety Evaluations ....................... ·-····--·----·-·-·-··---·····-......... . 4,142 208.5 4,142 208.5 
Plant Performance ............................................................................... - .. -· ... --·-·-·· ... • .. ····--·· 927 52.1 927 52.1 
Human Performance .......................................................................... ·--·-··-··-····-· ............. - ..... . . 4,760 54.7 4,403 51.1 
Other Safety Reviews and Assistance ................................................................................ ·----···· 3,443 46.5 3,213 38.8 

RSSR program total ................ - ...................... - ...... - .................. ·----·····-········ .................. . ............... .. ......... -.. $28,206 1,009.5 

Reactor Safety Research (RSR) 
Standard Reactor Designs ........... _ ......... - ......... · ....... ·--·······-··-· ................................... - ............ . $16,676 29.3 $16,676 29.3 
Reactor Aging & Licer,3e Renewal .................................. ·---·-·····-··-·---.. ··-···-·· .. ··-······ ..... .. 23,273 13.7 22,573 13.6 
Plant Per1ormance ................. - ................................. ·-·····-···· ..................................... - ............ - .. .. 3,173 4.2 3,173 42 
Human Reliability ................. - ..................................................... - ....... - .................................. --... . 4,428 7.0 4,428 7.0 
Reactor ~cident Analysis ······-·····-·········· ................................ - .. --···-.. -····-· ....................... - ... . 20,284 26.7 20,284 26.7 
Safety Issue Resolution and Regulatory lmprovemenls .......................................... ·-··-····· .. ·••··•·•·· 10,240 30.4 10,240 30.4 

RSR program total ................................................................................................................... . ............... . ............... '$77,374 1112 

Nuclear Material & Low Level (NMLLJ 
NMLL (NMSS): 

Fuel Cycle Safety and Safeguards ........................................ ·-···-······· .................................. .. . $4,783 85.8 $1,494 2.8 
LlW Licensing and Inspection ...................................... _ ..... - .... - ............... - ................. ·-·-· · 592 14.3 ·····-········ 1.4 
Uranium Recovery Licensing and Inspection .......................... ·-----···-······ ........ - ........... - .. . 265 14.4 21 0 
Decommissioning ............................... · ............... - ................... ·----.. ··-··-···············-··· ...... _. · 2,215 30.8 9 6.7 

NMLL (RES): 
Environmental Policy and Decommissioning ........................................................................... . .2,410 9.0 964 3.6 

NMLL program total ........................ - ............................ - ........... _ .................................... .. . .............. $2,488 14.5 

Reactor Special and Independent Reviews, lnvesUgaUona, and Enforcement 
AEOD: 

Diagnostic Evaluations ... - ................................................................. _ ...... _ ........... - ................ . 288 5.0 288 5.0 
Incident Investigations .......................... _ ................................... ·-···-··-·-.... : ......................... . 26 1.0 26 1.0 
NRC Incident Response .................................................. - ....................... - ............................ .. 1,854 26.0 1,854 24.0 
Operational Experience Evaluation .......................................................... ·-······:·· ................... .. 5,447 30.0 5,447 29.0 
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TABLE IV.-ALLOCATION OF NRC FY 1994 BUDGET TO PoWER REACTORS' BASE FEES 1-Continued 

Program element total Allocated to power 
reactors 

Program Direct Program 
su~rt Direct 
( 'K) 

FTE ~r FTE 

Committee to Review Generic Requirements ......................................................................... . 2.0 2.0 

AEOD Subtotal ................................................................................................................. .. $7,615 61.0 
Advisory Committee on Reactor Safeguards ................................................................................. .. 181 20.5 181 20.5 
Office of Investigations .................................................................................................................... . 17.0 17.0 
Office of Enforcement ........................................................................................... -........................ .. 10 7.2 10 7.0 

RSIRIE program total ............................................................................................................... . $7,806 105.5 

Total base fee amount allocated to power reactors ................................................................ . S402.7 
(million 2) 

Less estimated part 170 power reactor fees (million) ............................................................. . •••••••••••••u $100.6 

Part 171 base fees for operating power reactors ................................................................ . $302.1 
(million) 

1 Base annual fees include all costs attributable to the operating power reactor class of licensees. The base fees do not include costs allocated 
to oower reactors for policy reasons. 

~ Amount is obtained by multiplying the direct FTE times the rate per FTE and adding the program support funds. 

Based on the information in Table IV, 
the base annual fees that will be 
assessed for FY 1994 are the amounts 

shown in Table V below for each · 
nuclear power _operating license. 

TABLE V.-BASE ANNUAL FEES FOR OPERATING POWER REACTORS 

Reactors Containment type 

Westinghouse: 
1. Beaver Valley 1 ................................................................................................ PWR Large Dry Containment .................. . 
2. Beaver Valley 2 ................................................................................................ .. .... do ...................................................... . 
3. Braidwood 1 ........... · .......................................................................................... . ..... do ...................................................... . 
4. Braidwood 2 ...................................................................................................... . ..... do ...................................................... . 
5. Byron 1 ............................................................................................................. . ..... do ...................................................... . 
6. Bryon 2 ................... .- ................................................................... · .............. · ..... . ..... do ...................................................... . 
7. Callaway 1 .............................................................................................. ·......... .. .... do ..................... : ............................... . 
8. Comanche Peak 1 ............................................................................................ . ..... do ...................................................... . 
9. Comanche Peak 2 ........................................ · ................................................... . ..... do ............................. · ........................ . 

1 O. Diablo Canyon 1 ............................................................................................... • ..•.• do ...................................................... . 
11. Diablo Canyon 2 ............................................................................................... . ...•. do ...................................................... . 
12. Farley 1 ............................................................................................................. . ..... do ...................................................... . 
13. Farley 2 ............................................................................................................. . ..... do ...................................................... . 
14. Ginna ...................... .- ........................................................................................ . ..•.. do ...................................................... . 
15. Haddam Neck ................................................................................................... • .•••• do ...................................................... . 
16. Harris 1 ............................................................................................................. .. .... do ...................................................... . 
17. Indian Point 2 ................................................................................................... • •.... do ..................................................... .. 
18. Indian Point 3 ................................................................................................... .. ...• do ...................................................... . 
19. Kewaunee ......................................................................................................... . .••.• do .......... · .......................................... . 
20. Millstone 3 ........................................................................................................ .. .... do ...................................................... . 
21. North Anna 1 ..................... .- ............................................................ · ............... . ..... do ..................................................... .. 
22. North Anna 2 .................... .- .............................................................................. . ..... do ..................................................... .. 
23. Point Beach 1 ................................................................................................... . ..•.. do ...................................................... . 
24. Point Beach 2 ................................................................................................... . _ .... do ...................................................... . 
25. Prairie Island 1 ................................................................................................. . ... ·. do ...................................................... . 
26. Prairie Island 2 ............... ,................................................................................. . •.... do ...................................................... . 
27. Robinson 2 .. ..................................................................................................... . ..... do ...................................................... . 
28. Salem 1 ............................................................................................................ · ...... do ...................................................... . 
29. Salem 2 ............................................................................................................ . ..... do ........ · ............................................. . 
30· Seabrook 1 ....................................................................................................... . ..•.. do ..................................................... . 
31. South Texas 1 ......................................................................................... ·........ . ..... do ...................................................... . 
32. South Texas 2 .................................................................................................. .. .... do ...................................................... . 
33. Summer 1 ......................................................................................................... . ..... do ...................................................... . 
34. Surry 1 .................. · ........................................ ................................................... .. .... do ..................................................... .. 
35. Surry 2 .............................................................................................................. . ..... do ...................................................... . 
36. Turkey Point 3 .................................................................................................. . ••.••• do ...................................................... . 
37. Turkey Point 4 .................................................................................................. • .•••. do ...................................................... . 
38. Vogt1e 1 ............................................................................................................ .. ..•. do ...................................................... . 
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TABLE V.-BASE ANNUAL FEES FOR OPERATING POWER REACTORS-Continued 

Reactors Containment type 

39. Vogtle 2 ............................................................................................................ . ..... do ...................................................... . 
40. Wolf Creek 1 .... ............................ ..... .. ........................................ ............... ....... . ..... do ...................................................... . 
41. Zion 1 ................................................................•............................................... . ..... do ...................................................... . 
42. Zion 2 ............................................................................................ · ....... · ........... . ..... do ...................................................... . 
43. Catawba 1 .................... .. ................. ..... .... ........................................................ PWR-lce Condenser .............................. . 
44. Catawba 2 ........................................................................................................ . ..... do ...................................................... . 
45. Cook 1 ............................................. ············· ...................... ······························ ...... do ...................................................... . 
46. Cook 2 .................... : ··································•····················································· ...... do ···•···············•··································· 
47. McGuire 1 .................................................................................................•....... . ..... do ....................................................•. 
48. McGuire 2 ................................................................... :..................................... . ..... do ..................................•.................... 
49. Sequoyah 1 ................................................................ :..................................... . ..... do ............................... · ...................... . 

· 50. Sequoyah 2 ............. ............... .......................................................................... . ..... do ..................................................... .. 
Combustion Engineering: 

1. Arkansas 2 ............................... ............ ............................................................. PWR Large Dry Containment .................. . 
2. Calvert Cliffs 1 .............. .......... ...................... .......................•............. ............... . ..... do ...................................................... . 
3. Calvert Cliffs 2 ............................. .......................... ........ ................................... . ..... do ...................................................... . 
4. Ft. Calhoun 1 .................................................................................................... . ..... do ......................•...................•............ 
5. Maine Yankee ......................... .....................................................•.................... . ..... do ...................................................... . 
6. Millstone 2 ........................................................................................................ . ..... do ...................................................... . 
7. Palisades ..............................................•.......... : ............................................... . ..... do ...................................................... . 
8. Palo Verde 1 ................................................................................. .................... . ..... do ...................................................... . 
9. Palo Verde 2 ..................................................................................................... . ..... ·do ...................................................... . 

10. Palo Verde 3 ..................................................................................................... . ..... do ...................................................... . 
11. San Onofre 2 .......................................................................................................... do ...................................................... . 
12. San Onofre 3 .................................................................................................... . ..... do ...................................................... . 
13. St. Lucie 1 ........................................................................................................ . ..... do ...................................................... . 
14. St. Lucie 2 ........................................................................................................ . ..... do ...................................................... . 
15. Waterford 3 ................................................................................ ,...................... . ..... do ...................................................... . 

Babcock & Wilcox: 
1 . Arkansas 1 . .. .. . . .... .. .. . .. .. .. ..... ... . .. . ..... .. .. . .. .. ...... .. ... . . .•.. ... . ..... .. .. . . .. •. . . .. . . ....... .... ... . ..... do · ..................................................... . 
2. Crystal River 3 .................................................................................................. . ..... do ...................................................... . 
3. Davis Besse 1 .................................................................................................. . ..... do ...................................................... . 
4. Oconee 1 .......................................................................................................... . ..... do ...................................................... . 
5. Oconee 2 .................................................................... : .................................... . ..... do., ..................................................... . 
6. Oconee 3 ..................................... .. ................................................................... . ..... do ...................................................... . 
7. Three Mile Island 1 ........................................................................................... . ..... do ...................................................... . 

General Electric: 
1. Browns Ferry 1 .................................... ........... .................................................. Mark I ....................................................... . 
2. Browns Ferry 2 ............................................................ ,.................................... . ..... do ...................................................... . 
3. Browns Ferry 3 .............................. ................................................................... . ..... do ...................................................... . 
4. Brunswick 1 ...................................................................................................... . ..... do •...................................................... 
5. Brunswick 2 ......................................................................................... :............ . ..... do ...................................................... . 
6. Clinton 1 ........................................................................................................... Mark Ill ..................................................... . 
7. Cooper .......... ... .............. ........ .. .... ...... ... .. .......... ................................................ Mark I ................................ .' ...................... . 
8. Dresden 2 .......... .... ....... ............... ...... ... ............................................................ . ..... do ...................................................... . 
9. Dresden 3 .............. ........................................................................................... . ..... do ...................................................... . 

1 0. Duane Arnold ................ .................... ................................................•••............. . ..... do ...............................................•....... 
11. Fermi 2 ................................................................................................................... do ..........•....................•...................••.. 
12. Fitzpatrick .............................. ........... ................................................................ . ..... do ...................................................... . 
13. Grand Gulf 1 ................................. ,................................................................... Mark Ill ..................................................... . 
14. Hatch 1 ..................................................................•.••.........•.•........••....•............ Mark I .· ..................................................... . 
15. Hatch 2 ............................................................................................................. . ..... do ...................................................... . 
16. Hope Creek 1 .. ..... ......... ... .............. ................•....................•............................ . ..... do .............•......................................... 
17. LaSalle 1 ......................................................................... ·................................. Mark 11 ••••••••••••••••••••.••••••• : •••••••••••••••••••••••••• 
18. LaSalle 2 ......................................................... .'................................................. . ..... do ...................................................... . 
19. Limerick 1 .......... .... ...... .... ............ ......... ....................................... ..................... . ..... do ..................................................•.... 
20. Limerick 2 ......................................................................................................... . ..... do ...................................................... . 
21. Millstone 1 ........................................................................................................ Mark I ....................................................... . 
22. Monticello ......... ................. ..... ...... .. ............. .... .................................................. . ..... do ...................................................... . 
23. Nine Mile Point 1 .............................................................................................. . ..... do ...................................................... . 
24. Nine Mile Point 2 ......................................................................... ;.................... Mark II ...................................................... . 
25. Oyster Creek ...........................................•.....................................••.........•....... Mark I ......................................•................. 

26. Peach Bottom 2 ··-·················································································........... . ..... do .•..................................................... 
27. Peach Bottom 3 ...............................................•......................................•..•...... . ..... do ...................................................... . 
28. Perry 1 .............................................................................................................. Mark Ill ...................................................... · 
29. Pilgrim ............................................................................................................... Mark I ....................................................... . 
30. Quad Cities 1 .................................................................................................... .. .... do ...................................................... . 
31. Quad Cities 2 .................................................................................................... . ..... do ..................................................... . 
32. River Bend 1 ..................................................................................................... Mark Ill ..................................................... . 
33. Susquehanna 1 ................................................................................................ Mark II ....................................................... . 
34. Susquehanna 2 ................................................................................................ . ..... do ...................................................... . 
35. Vermont Yankee ............................................................................................... Mark I ....................................................... . 
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TABLE V.-BASE ANNUAL FEES FOR OPERATING POWER REACTORS-Continued 

Reactors Containment type Annual fee 

36. Washington Nuclear 2 ..................... ; .... ,........................................................... Mark II ...................................................... . 2,782,000 

2,785.000 
Other Reactor: · 

1. Big Rock Point ............................................................................... _................. GE Dry Containment ................................ . 

The "'Other Reactor" listed in Table V 
was not included in the fee base because 
historically Big Rock Point has been 
granted a partial exemption from the 
annual fees. With respect to Big Rock 
Point, a smaller older reactor, the NRC 
hereby grants a partial exemption from 
the FY 1994 annual fees based on a 
request filed with the NRC in 
accordance with § 171.11. The total 
amount of $0.2 million to be paid by Big 

Rock Point has been subtracted from the 
total amount assessed operating reactors 
as a surcharge. 

Paragraph (b)(3) is revised to change 
the fiscal year references from FY 1993 
to FY 1994. Paragraph (c)(2) is amended 
to show the amount of the surcharge for 
FY 1994. This surcharge is added to the 
base annual fee for each operating 
power reactor shown in Table V. The 
purpose of this surcharge is to recover 

(Dollars in millions] 

Category of costs 

1. Activities not attributable to an existing NRC licensee or class of Ucensee: 

those NRC budgeted costs that are not 
directly or solely attributable to 
operating power reactors but 
nevertheless must be recovered to 
comply with the requirements of 
OBRA-90. The NRC has continued its 
previous policy decision to recover 
these costs from operating power 
reactors. 

The FY 1994 budgeted costs related to 
the additional charge and the amount of 
the charge are calculated as follows: 

FY 1994 
budgeted 

costs 

a. Reviews for DOE/DOD reactor projects, and West Valley Demonstration Project; $2.4 
b. International cooperative safety program and international safeguards activities; and 8.2 
c. Low-level waste disposal generic activities; · 6.0 

2. Activities not assessed Part 170 licensing and inspection fees or Part 171 annual fees based on Commission policy: 
a. Licensing and inspection activities associated with nonprofit educational institutions; and 7 .8 
b. Costs not recovered from Part 171 for small entities. 6.3 

Subtotal budgeted costs ................................................... - ........ ·--·-·-·--······-··-· ............... .'............................................... $29.7 
Less amount to be assessed to sman older reactors ....................................... - .. -.................................... -............................ .2 ----

Total budgeted costs ............................................................ ,_ ......... ·-··----................................................................... $29.5 

The annual additional charge is 
determined as follows: 

Total budgeted costs $29.5 million . . -----= $273,000 per opcratmg power reactor 
108 Total number of operating reactors 

On the basis of this calculation, an 
operating power reactor, Beaver Valley 
1, for example, would pay a base annual 
fee of $2,805,000 and an additional 
charge of $273,000 for a total annual fee 
of $3,078,000 for FY 1994. 

Paragraph (d) ls revised to show, in 
summary form, the amount of the total 
FY 1994 annual fee, including the 
surcharge, to be assessed for each major 
type of operating power reactor. 

Paragraph (e) is revised to show the 
amount of the FY 1994 annual fee for 
nonpower (test and research) reactors. 
In FY 1994, $373,000 in costs are 
attributable to those commercial and 
non-exempt Federal gov.emment 
organizations that are licensed to 
operate test and research reactors. 

Applying these costs uniformly to those 
nonpower reactors subject to fees results 
in an annual fee of $62,200 per . 
operating license: The Energy Policy Act 
establishes an exemption for certain 
Federally-owned research reactors that 
are used primarily for educational 
training.and academic research 
purposes where the design of the reactor 
satisfies certain technical specifications 
set forth in the legislation. Consistent 
with this legislative requirement, the 
NRC granted an exemption from annual 
fees for FY 1992 and FY 1993 to the 
Veterans Administration Medical Center 
in Omaha, Nebraska, the U.S. Geological 
Survey for its reactor in Denver, 
Colorado, and the Armed Forces 
Radiobiological Institute in _Bethesda, 
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Maryland for its research reactor. This 
exemption was initially codified in the 
July 20, 1993 (58 FR 38695) final fee 
rule at§ 171.11(a) and more recently in 
the March 17, 1994 (59 FR 12543) final 
rule at§ 171.11(a)(2). The NRC intends 
to contiµue to grant exemptions from 
the annual fee to those Federally owned 
research and test reactors who meet the 
exemption criteria specified .in § 171.11. 
The NRC is amending § 171. l l(a)(2) to 
exempt from annual fees the research 
reactor owned by the Rhode Island 
Atomic Energy Commission. 

Section 171.16 Annual fees: Materials 
Licensees, Holders of Certificates of 
Compliance, Holders of Sealed Source 
and Device Registrations, Holders of 

. Quality Assurance Program Approvals, 
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and Government agencies licensed py material as defi~ed by the Atomic . 
the NRC. Energy Act. The current 4.D. category 

§ 171.16(c) covers the fees assessed for · has been eliminated. This action 
those licensees that can qualify as small recognizes that (1) part of the budgeted 
entities under·NRC size standards. costs for the uranium recovery class of 
Currently, the NRC assesses two fees for licensees should be allocated to source 
licensees that qualify as small entities material licenses that authorize receipt 
under the NRC's size standards. In and disposal of 1 le.(2) material because 
general, licensees. with gross annual some of these budgeted resources are 
receipts of $250,000 to $3.5 million pay used to regulate these licensees and (2) 
a maximum annual fee of$1,800 per a further distinction should be made · 
licensed category. A second or lower- between those licenses whose. primary 
tier small entity fee of $400 is in place purpose is to authorize disposal of 
for licensees with gross annual recei.pts lle.(2) byproduct material requiring the 
of less than $250,000 and small establishment of a new mill tailings pile 
governmental jurisdictions with a for disposal of 1 le.(2) material and 
population of less than 20,000. those non-operating mills that accept 
Although the amounts of the small 1 le.(2) byproduct material for disposal 
entity fees have not changed for FY incidental to .tailings piles created by 
1994, they are being published for mill operations. · 
purposes of conveni~nce. In aadition, Fee Category 18 is 

Paragraph (d) is revised to reflect the amended to assess fees to the 
FY 1994 budgeted costs for materials Department of Energy (DOE) for use of 

. of the Spook, Wyoming site had been 
achieved. Because DOE now holds an 
NRC license, it is subject to annual fees. 
The NRC had previously indicated its 
intent in the FY 1991 final fee rule to 
bill DOE for UMTRCA costs once post­
closure was achieved and the sites were 
licensed by the Government (56 FR 
31481; July 10, 1991). As a result, DOE 
will be billed for the costs associated 
with NRC's UMTRCA review of all 
activities associated with the facilities 
assigned to DOE under UMTRCA. As 
with other licensees, the annual fee for 
this class of licensees (DOE UMTRCA 
facilities) will recover the generic and 
other regulatory costs not recovered 
through 10 CFR Part 170 fees. Because 
DOE, as a Federal agency, cannot be 
assessed Part 170 fees under the IOAA. 
the NRC will assess annual fees for the 
total costs of DOE UMTRCA activities to 
DOE. licensees .. including Government the general license provided under 10 

agencies, licensed by the NRC. These CFR 40.27. Currently, DOE is billed for Tables VI and VII show the NRC 
fees are necessary to recover the FY the issuance of transportation program elements and resources that are 
1994 generic costs totalling $63.7 Certificates of Compliance. The general attributable to fuel facilities and 
million that apply to fuel facilities, license fulfills a requirement of the materials users, respectively. The costs 
uranium recovery facilities, spent fuel Uranium Mill Tailings Radiation attributable to the uranium recovery 
facilities, holders of transportation Control· Act of 1978 (UMTRCA) (Public class of licensees are those associated 
certificates and QA program approvals, Law 95-604) that the perpetual with uranium recovery research. 
and other materials licensees, including custodian of reclaimed uranium mill licensing and inspection. For 
holders of sealed source and device tailings piles be licensed by the NRC. transportation, the costs are those 
registrations. · The§ 40.27 general license covers only budgeted for transportation research, 

Fee Category 2 is amended by post-reclamation closure custody and licensing. and inspection. Similarly, the 
establishing two new fee categories site surveillance. In September 1993, budgeted costs for spent fuel storage are 
2.A.(3) and 2.A.(4) relating to the DOE became a general licensee of the those for spent fuel storage research, 
disposal of Section Ue.(2) byproduct NRC because post-reclamation closure licensing. and inspection. 

TABLE VI.-ALLOCATION OF NRC FY 1994 BUDGET TO FUEL FACILITY BASE FEES 1 

NMLL (Research) 

Total program ele­
ment 

Program 
support 

$,K 
FTE 

Allocated to fuel fa­
cility 

Program 
support FTE 

S,K 

$1,575 5.3 S315 Radiation Protection/Health Effects ................................................................................................. 1.1 
2,410 9.0 241 '::nvironmental Policy and Decommissioning ................................................................................... .9 

1----+----+----+---
556 N ML L (RES) program total ....................................................................................................... 2.0 

l===+====cf====t=== 
NMLL (NMSS) 

Fuel Cycle Safety and Safeguards ....................... '........................................................................... S4,783 57.1 85.8 $2,432 
Event Evaluation .............................................................................................................................. O 4.2 14.9 0 
Decommissioning ............................................................................................................................. 2,215 10.5 30.8 309 
Uranium Recovery (Dam·Safety) ..................................................................................................... 250 O 7.6 3 

1----+----+----+----
N ML L (NMSS) program total ............................................................................................... ,.... 71.8 2,744 

l====t=====F====-*=== 
NMLL (MSIRIE) 

6.0 0 Incident Response ...................................................................... · .......... · ....... : ................................. 186 1.0 
6.8 0 Enforcement ..................................................................................................................................... 1 O 12 

1----+---~+----+----
0 N ML L MSIRIE program total ............. ·:··-................. ,.,y............................................................. 22 

l===+====cf====t=== 
Total NMLL ........................................................................................................................ 76.0 S3,300 

1===+====4==:======t=== 
S20.8 

'4.0 
Total baseJee amount allocated to fuel facilities (million2) .......................... ; .......................... . 
Less part 170 fuel faci'ity fees (million) .... : .......... ; ................. , ............ , ............... ;., ........... , ...... . '------,,,_~.__,__.....,_ ___ ....._ __ _ 
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TABLE Vl.-:-ALLOCATION OF NRC FY 1994 BUDGET TO FUEL FACILITY BASE FEES 1-Continued 

Part 171 base fees for fuel facilities (mlllion) ................................................................... . 

Total program ele­
ment 

Program 
support 

$,K 
FTE 

Allocated to fuel fa­
cility 

Program 
support 

$,K 
FTE 

$16.8 

1 Base annual fee includes all costs attributable to the fuel facility class of licensees. The base fee does not include costs allocated to fuel fa­
cilities for policy reasons. 

2 Amount is obtained by multiplying the direct _FTE times the rate per FTE and adding the program support funds. 

TABLE VIL-ALLOCATION OF FY 1994 BUDGET TO MATERIAL USERS' BASE FEES 1 

NMlL (R,search) 

Total program ele­
ment 

Program 
support 

$,K 
FTE 

Allocated to mate-
rials users 

Program 
support FTE 

$,K 

Materials licensee perfonnance ....................................................................................................... $450 1.2 $405 1.1 
Materials regulatory standards ... i ••••• ·................................................................................................ 1,495 12.2 1,346 11.0 
Radiation protection/health .effects .................................................................................................... 1,575 5.3 1,134 3.8 

1,085 Environmental policy and decommissioning ......................................................... '. .......................... ..,__2....;.,4_1_04-__ 9_._o~ _ _:__..,_ __ 4.1 

Total NMLL (RES) ............................................. · .................... · .......................... : ..................... . 

NMLL (NMSS) 
Licensinglinspection of materials users .......................................... ; .............................................. .. 
Event evaluation ................. ; ............. · ............................................................................................ .. 

~~?~i::r,:1ogy .: ::::::::::::::::: .. :::::· ::::::::::::.·::::::: :::::::::::::::::::::::::::::-:::::::::::::::::::::::::::::::: 
Low level waste--on site disposal ............................... ~ ................... ; .............. ;: .............................. : •• 

20.0 3,970 
l====l===:l======I== 

$965 

1,100 
2,215 
. 592 

109.3 
16.2 

30.8 
14.3 

$869 99.5 
11.4 

89 
1,707 12.0 

71 2.3 
.._--'---li-----4----+---

2,736 125.2 T o t al NMLL (NMSS) .................................................................................................................. F======t====at=====t=== 

. . NMLL (MSIRIE) 
Analysis and evaluation of operational data .................................................................................. .. 
Office of Investigations ............ · ·•· ................................................................................................... .. 
Office of Enforcement ..................................................................................................................... . 

T o ta I NMLL Program •· ..... : ....................................................................................................... . 

Base amount allocated to materials users (million 2) .............................................................. . 
Less part 170 material users fees (million) ............................................................... , ............. . 

P ART 171 base fees fat: material users (million) ............................................................. . 

$186 

10 

6.0 
7.0 
6.8 

$167 4.5 
6.3 

9 5.0 
1----i----+----+---

6,882 161.0 
l===:l===t===I== 

$44.1 
5.5 

1----il-----+----+--
38.6 

1 Base annual fee Includes all costs attributable to the materials class of licensees. The base fee does not include costs allocated to materials 
licensees for policy reasons. 

2 Amount is obtained by multiplying the direct FTE times the rate per FTE and adding the program support funds. 

The allocation of the NRC's $16.8 
million in budgeted costs to the 
individual fuel facilities is based, as in 
FYs 1991-1993, primarily on the 
OBRA-90 conferees' guidance that 
licensees who require the greatest 
expenditure of NRC resources should 
pay the greatest annual fee. Because the 
two high-enriched fuel manufacturing 
facilities possess strategic.quantities of 
nuclear materials, more NRC safeguards 
costs (e.g., physical security) are 
attributable to these facilities. Likewise, 
more of the safety licensing and 
inspection_ costs are allocated _to the 
HEU facilities because more of these. 
resources are used for HEU facilities es· 

compared.to other facilities. However, 
safety program assessment and safety 
event evaluation costs for fuel facilities 
are uniformly.allocated to HEU and LEU 
facilities because these activities apply 
equally to each of the HEU and LEU 
facilities. 

Using this approach, the base annual 
fee for each facility is shown below. 

Type of facility 

High enriched fuel: 

Annual fee-­
safeguards 
and safety 

Type of facility 

Subtotal ....................... . 

Low enriched fuel: 
Siemens Nuclear Power .. 
Babcock and Wilcox ....... . 
General Electric ••..•.....••... 
Westinghouse .......••..•.•••.. 
Combustion Engineering 

(Hematite) ................... . 
General Atomics ...•.......... 

Subtotal ........•.•..•..•....... 
Nuclear Fuel Services ••••. $3, 176,000 
Babcock and Wilcox 3;176,000· UF6 conversion: 

· ........ i.... __ __;.._ Allieo-Signal Corp ........... . 
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Annual fee-­
safeguards 
and safety 

6,352,000 

$1,429,000 
1,429,000 
1,429,000 
1,429,000 

1,429,000 
1,429,000 

8,574,000 

Sl, 114,000 
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Type of facil_ity 

Other fuel facilities (3 fa­
cilities at $254,000 

AMUalfee­
safeguards 
and safety 

each) ···························· ___ 7_62_,ooo_ 
Total ............................. 16,802,000 

One of Combustion Engineering's (CE) 
low enriched fuel facilities has not been 
included in the fee base because of the 
D.C. Circuit Court of Appeals' decision 
of March 16, 1993, directing the NRC to 
grant an exemption for FY 1991 to 
Combustion Engineering for one ·of its 
two facilities. As a result of the Court's 
decision, the NRC granted an exemption 
to one of CE's low enriched uranium . 
fuel facilities for FY 1994. The NRC has 
therefore excluded this facility from the 
calculation of the FY 1994 annual fees 
for the low enriched fuel category. 

Of the $2.1 million attributable to the 
uranium recovery class of licensees, 
about $1.5 million will be assessed to 
the Department of Energy (DOE) to 
recover the costs associated with DOE 
facilities under the Uranium Mill 
Tailings Radiation Control Act of 1978 
{UMTRCA). These costs were previously 
recovered from operating power reactors 
because DOE was not an NRC licensee 
prior to September 1993 and therefore 
could not be billed under 10 CFR Part 
171. In September 1993, DOE became a 
general licensee of the NRC because 
post-reclamation closure of the Spook, · 
Wyoming site had been achieved. 
Approximately 44 percent of the 
remaining costs of $639,000 for uranium 
recovery is attributable to uranium mills 
(Class l facilities) and facilities that 
dispose of lle.(2) byproduct materials,· 
approximately 39 percent is attributable 
to those solution mining licensees who 
do not generate uranium mill tailings 
(Class ll facilities), and the remaining 17 
percent is allocated to the other 
uranium recovery facilities (e.g., 
extraction of metals and rare earths). 
The resulting annual fees for each class 
of licensee are: 
2.A.(2)-Class I facilities: $74,500 
2.A.(2)-Class ll facilities: $41,200 
2.A.(2)-0ther facilities: $36,200 
2.A.(3)-1 le.(2) disposal: $67,000 
2.A.(4)-lle.(2) disposal incidental to 

existing tailings site: $8,700 
The annual fees for FY 1994 for the 

uranium recovery class of licensees are 
less than the FY 1992 fees and are 
higher than the FY 1993 annual fees. 
The total amount of fees that must be 
recovered from uranium recovery_ 
commercial licensees has decreased by 
about 10 percent compared to FY 1993; 
however, the annual fee per facility has 
increased for two basic reasons. First, 

the amount that is expected .to be Second, the number of licensees tci be 
recovered through part 170 fees has · assessed annual fees in FY 1994 has 
decreased as a result of completing the decreased (from about 6,800 to about 
licensing of the Envirocare 1 le.(2) 6,500), resulting in a 4 percent increase 
byproduct disposal facility. This in fees. The materials fees must be 
requires relatively more costs to be established at these levels in order to 
recovered through annual fees. The comply with the mandate of OBRA-90 
second cause of the increase is a to recover approximately 100 percent of 
decrease in the number of licensees in the NRC's FY 1994.budget authority: 
the class to be assessed annual fees for A materials licensee may pay a 
FY 1994. reduced annual fee if the licensee 

For spent fuel storage licenses, the qualifies as a small entity under the 
generic costs of $.2.2 million have been NRC's size standards and certifies that 
spread uniformly among those licensees it is a small entity using NRC Form 526. 
who hold specific or general licenses for · To recover the $4.0 million 
receipt and storage of spent fuel at an attributable to the transportation class of 
ISFSI. This results in an annual fee of licensees, $923,000 will be assessed to 
$363,500. This represents a fee increase the Department of Energy (DOE) to 
compared to FY 1993 in order to recover cover all of its transportation casks 
the increased budget necessary to under Category 18. The remaining 
perform rulemakings and the regulatory transportation costs for generic activities 
oversight over the increased number of ($3,1 million) are allocated to holders of 
licensees. approved QA plans. The annual fee for 

To equitably and fairly allocate the approved QA plans is $64,700 for users 
$38.6 million attributable to the and fabricators and $900 for users only. 
approximately 6,500 diverse material The amount or range of the FY 1994 
users and registrants, the NRC has base annual fees for all materials 
continued to base the annual fee on the licensees is summarized as follows: 
Part 170 application and inspection 
fees. Because the application and 
inspection fees are indicative of the 
complexity of the license, this approach 
continues to provide a proxy for 
allocating the costs to the diverse 
categories of licensees based on how 
much it costs NRC to regulate each 
category. The fee calculation also 
continues to consider the inspection 
frequency, which is indicative of the 
safety risk and resulting regulatory costs· 
associated with the categories of 
licensees. In summary, the annual fee 
for these categories of licenses is 
developed as follows: 

Annual Fee=(Application 
Fee+Inspection Fee/Inspection 
Priority)xConstant+(Unique Category 
Costs). 

The constant is the multiple necessary 
to recover $38.6 million and is 2.6 for 
FY 1994. The unique costs are any 
special costs that the NRC has budgeted 
for a specific category of licensees. For 
FY 1994, unique costs of approximately 
$2.6 million were identified for the 
medical improvement program which is 
attributable to medical licensees. 
Materials annual fees for FY 1994 are 13 
to 17 percent higher compared to the FY 
1993 annual fees. There are two basic 
reasons for the changes in the fees from 
FY 1993. First, the FY 1994 budgeted 
amount attributable to materials 
licensees is about 10 percent higher 
than the comparable FY 1993 to reflect 
the cost necessary to regulate this class 
of licensees and the direct allocation of 
certain budgeted costs as opposed to · 
includin~ them in the hourly rate; .. 
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MATERIALS LICENSES BASE ANNUAL 
FEE RANGES 

Category of license 

Part 7o-High enriched 
fuel. 

Part 7o--Low enriched 
fuel. 

Part 40-UF6 conver­
sion. 

Part 40-Uranium re­
covery. 

Part 30-Syproduct ma­
terial. 

Part 71-Transportation 
ol radioactive material. 

Part 72-lndependent 
storage of spent nu­
clear fuel. 

Annual fees 

$3.2 million. 

$1.4 million. 

$1.1 million. 

$36,200 to 
$74,500. 

$970 to $30,900 1• 

$900 to $64,700. 

$363,500. 

1 Excludes the annual fee for a few military 
Mmaster" materials licenses of broad-scope is­
sued to Government agencies, which is 
$430,500. 

Paragraph (e) is amended to ~stablish 
the additional charge to be added to the 
base annual fees shown in paragraph (d) 
of this final rule. The Commission is 
continuing the approach used in FY 
1993 so as to asse.ss the budgeted low­
level waste (LLW) costs to two broad 
categories of licensees (large LLW 
generators and small LLW generators) 
based on historical disposal data. This 
surcharge continues to be shown, for 
convenience, with the applicable 
categories in paragraph (d). Although 
these NRC U..W disposal regulatory 
activities are not directly attributable to 
regulation of NRC materials licensees, 
the costs nevertheless must be recovered 
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in order to comply with the 
requirements of OBRA-90. For FY 1994, 
the additional charge recovers 
approximately 18 percent of the NRC 
budgeted costs of $8.1 million relating 
to LLW disposal generic activities from · 
small generators, which are comprised 
of materials licensees that dispose of 
LLW. The percentage distribution 
reflects the deletion ofLLW disposed by 
Agreement State licensees. The FY 1994 
budgeted costs related to the additional 
charge for LLW and the amount of the 
charge are calculated as follows: 

Category of costs 

1. Activities not attributable to 
an existing NRC licensee or 
class of licensee, i.e., LLW 
disposal generic activities ..... 

FY 1994 
budgeted 
costs($ In 
millions) 

$8.1 

Of the $8.1 million in budgeted costs 
shown above for LLW activities, 82 
percent of the amount ($6.7 million) are 
allocated to the 120 large waste 
generators (reactors and fuel facilities) 
included in 10 CFR Part 171. This 
results in an additional charge of 
$55,600 per facility. Thus, the LLW 
charge will be $55,600 per HEU, LEU, 
UF6 facility, and each ofthe other 3 fuel 
facilities. The remaining $1.4 million is 
allocated to the material licensees in 
categories that generate low level waste 
(965 licensees) as follows: $1,500 per 
materials license except for those in 
Category 17. Those licensees that 
generate a significant amount of low 
level waste for purposes of the 
calculation of the $1,500 surcharge are 
in fee Categories t.B, 1.D, 2.C, 3.A, 3.B, 
3.C, 3.L, 3.M, 3.N, 4.A, 4.B, 4.C, 5.B, 
6.A, and 7.B. The surcharge for licenses 
in fee Category 17, which also generate 
and/or dispose of low level waste, is 
$22,800. 

Of the $6.3 million not recovered 
from small entities, $1.0 million is 
allocated to fuel facilities and other 
materials licensees. This results in a 
surcharge of $170 per category. for each 
fuel facility and materials licensee that 
is not eligible for the small entity fee. 

On the basis of this calculation, a fuel 
facility (a high enriched fuel fabrication 
licensee, for example) pays a base 
annual fee of $3,176,000 and an 
additional charge of $55,770 for LLW 
activities and small entity costs. A . 
medical center with a broad-scope · 
program.pays a base annual fee of 
$30,900 and an additional charge of 
$1,670, for a total FY 1994 annual fee 
ofS32,570. 

Section 171.17 P)'oration 

10 CFR 171.17 is amended to add a 
proration provision for materials 
licenses and to revise the provision for. 
reactors. The annual fee for materials 
licenses would be prorated based on 
applications filed after October 1 of the 
fiscal year either to terminate a license 
or obtain a POL. Those materials 
licensees who file applications between 
October 1 and March 31 of the fiscal 
year to terminate the license or obtain 
a POL will be assessed one-half the 
annual fee stated in§ 171.16(d) for the 
affected fee category(ies). Those 
materials licensees who file applications 
on or after April 1 of the fiscal ye~r to 
terminate a license or obtain a POL will 
be assessed the full annual fee for that 
fiscal year. Those licensees who file for 
termination or a POL must also 
permanently cease operations of those 
licensed activities during the periods 
mentioned for the fee to be reduced. 
Similarly, materials licensees who were 
issued new licenses during the fiscal 
year will be charged a prorated annual 
fee based on the date of issuance of the 
new license. New materials licenses 
issued during the period October 1 
through March 31 will be assessed one­
half of the annual fee stated in 
§ 171.16(d) for the applicable fee 
categories for that fiscal year. New 
licenses issued on or after April 1 of the 
fiscal year will not be assessed the 
annual fee for that fiscal year. 

The proration provision in § 171.17 
applicable to reactors is amended to 
provide that for licensees who have 
requested a license amendment to 
withdraw operating authority 
permanently during the FY the annual 
fee will be prorated based on the 
number of days during the FY the 
operating license was in effect before 
the possession-only license was issued 
or the license was terminated. 

Footnote 1 of 10 CFR 171.16(d) is 
amended }o provide for waiver of the 
annual fees for those materials 
licen.sees, and holders of certificates, 
registrations, and approvals who either 
filed for termination of their licenses or 
approvals or filed for possession only/ 
storage only licenses before October 1, 
1993, and permanently ceased licensed 
activities entirely by September 30, . 
1993. All other licensees and approval 
holders who held a license or approval 
on October 1, 1993 are subject to the FY 
1994 annual fees. ' 

Section 171.19 Payment 

This section is revised to give credit 
for partial payments made by certain 
licensees in FY .1994 toward their FY · 
1994 annual fees. The NRC anticipates 
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that the first, second, and third quarterly 
payments for FY 1994 will have been 
made by operating power reactor 
licensees and some materials licensees 
before the final rule is effective. 
Therefore, NRC will credit payments 
received for those three quarters toward 
the total annual fee to be assessed. The 
NRC will adjust the fourth quarterly bill 
in order to recover the full amount of 
the revised annual fee or to make 
refunds, as necessary. As in FY 1993, 
payment of the annual fee is due on the 
effective date of the rule and interest 
accrues from the effective date of the 
rule. However, interest will be waived if 
payment is received within 30 days 
from the effective date of the rule. 

During the past three years many 
licensees have indicated that although 
they held a valid NRC license 
authorizing the possession and use of 
special nuclear, source, or byproduct 
material, they were in fact either not 
using the material to conduct operations 
or had disposed of the material and no 
longer needed the license; In responding 
to licensees about this matter, the NRC 
has stated that annual fees·are assessed 
based on whether a licensee holds a 
valid NRC license that authorizes 
possession and use of radioactive 
material. Whether or not a licensee is 
actually conducting operations using 
the material is a matter of licensee 
discretion. The NRC cannot control 
whether a licensee elects to possess and 
use radioactive material once it receives 
a license from the NRC. Therefore, the 
NRC reemphasizes that the annual fee 
will be assessed based on whether a 
licensee holds a valid NRC license that 
authorizes possession and use of 
radioactive material. To remove any 
uncertainty, the NRC issued minor 
clarifying amendments to 10 CFR 
171.16, footnotes 1 and 7 on July 20, 
1993 (58 FR 38700). 

V. Environmental Impact: Categorical 
Exclusion 

The NRC has determined that this 
final rule is the type of action described 
in categorical exclusion 10 CFR 
51.22(c)(l). Therefore, neither an 
environmental impact statement nor an 
environmental impact assessment has 
been prepared for the finai regulation. 

VI. Paperwork Reduction Act 
Statement 

This final rule contains no 
. information collection requirements 
and, therefore, is not subject to the 
requirements of the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3501 
et seq.). 
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VII. Regulatory Analysis 
With respect to 10 CFR Part 170, this 

final rule was developed pursuant to 
Title V of the Independent Offices 
Appropriation Act of 1952 (IOAA) (31 
U.S.C. 9701) and the Commission's fee 
guidelines. When developing these 
guidelines the Commission took into 
account guidance provided by the U.S. 
Supreme Court on March 4, 1974, in its 
decision of National Cable Television 
Association, Inc. v. United States, 415 
U.S. 36 (1974) and Federal Power 
Commission v. New England Power 
Company, 415 U.S. 345 (1974). In these 
decisions, the Court held that the IOAA 
authorizes an agency to charge fees for 
special benefits rendered to identifiable 
persons measured by the "value to the 
recipient" of the agency service. The 
meaning of the IOAA was further 
clarified on December 16, 1976, by four 
decisions of the U.S. Court of Appeals 
for the District of Columbia, National 
Cable Television Association v. Federal 
Communications Commission, 554 F.2d 
1094 (D.C. Cir. 1976); National 
Association of Broadcasters v. Federal 
Communications Commission, 554 F.2d 
1118 (D.C. Cir. 1976); Electronic 
llldustries Association v. Federal 
Communications Commission, 554 F.2d 
1109 (D.C. Cir. 1976) and Capital Cities 

· Communication, Inc. v. Federal 
Communications Commission, 554 F.2d 
1135 (D.C. Cir. 1976). These decisions of 
the Courts enabled the Commission to 
develop fee guidelines that are still used 
for cost recovery and fee development 
purposes. . . . 

The Commission's fee guidelines were 
upheld on August 24, 1979, by the U.S. 
Court of Appeals for the Fifth Circuit in 
Mississippi Power and Light Co. v. U.S.· 
Nuclear Regulatory Commission, 601 
F.2d 223 (5th Cir. 1979), cert. denied, 
444 U.S. 1102 (1980). The Court held 
that-

(1) The NRC had the authority to 
recover the full cost of providing 
services to identifiable beneficiaries; 

(2) The NRC could properly assess a 
fee for the costs of providing routine 
inspections necessary to ensure a 
licensee's compliance with the.Atomic 
Energy Act and with applicable 
regulations; 

(3) The NRC could charge for costs 
incurred in conducting environmental 
reviews required by NEPA; 

(4) The NRC properly included the 
costs of uncontested hearings and of 
administrative and technical support 
services in the fee schedule; 

(5) The NRC could assess a fee for 
renewing a license to operate a lo.w­
level radioactive waste burial site; and 

(6) The NRC's fees were not arbitrary 
or capricious. 

With respect to 10 CFR Part 171, on 
November 5, 1990, the-Congress passed 
Public Law 101-508, the Omnibus 
Budget Reconciliation Act of 1990 
(OBRA-90) which required that for FYs 

·1991 through 1995, approximately 100 
percent of the NRC budget authority be 
recovered through the assessment of.· 
fees. OBRA-90 was amended in 1993 to 
extend the 100 percent fee recovery 
requirement for NRC through 1998. To 
accomplish this statutory requirement, 
the NRC, in accordance with§ 171.13, is 
publishing the final amount of the FY 
1994 annual fees for operating reactor 
licensees, fuel cycle licensees, materials 
licensees, and holders of Certificates of 
Compliance, registrations of sealed 
source and devices and QA-program 
approvals, and Government agencies. 
OBRA-90 and the Conference 
Committee Report specifically state , 
that-

(1) The annual fees be based on the 
Commissioh's FY 1994 budget of $535.0 
million less the amounts collected from 
Part 170 fees and the funds directly 
appropriated from the NWF to cover the 
NRC's high level waste program; 

(2) The annual fees snail, to the 
maximum extent practicable, have a 
reasonable relationship to the cost of 
regulatory services provided by the 
Commission; and 

(3) The annual fees·be assessed to 
those licensees the Commission, in its 
discretion, determines can fairly, 
equitably, and practicably contribute to 
their payment. · 

Therefore, when developing the 
annual fees for operating power 
reactors, the NRC continued-to consider 
the various reactor vendors, the types of 
containment, end the location of the 
opemting power reactors. The annual 
fees for fuel cycle licensees, materials 
licensees, and holders of certificates, 
registrations and approvals and for · 
licenses issued to Government agencies 
take into account the type of facility or 
approval and the classes of the 
licensees. 

10 CFRPart 171, which established 
annual fees for operating power reactors 
effective October 20, 1986 (51 ·FR 33224; 
September 18, 1986), wns challenged 
and upheld in its entirety in Florida 
Power and Light Company v. United 
·States, 846 F.2d 765 (D.C. Cir. 1988), 
cert. denied, 490 U.S. 1045 (1989). 

10 CFR Parts 1.70 and 171, which 
established fees based on the FY 1989 
budget, were also legally challenged. As 
a result of the Suprei;ne Court decision 
in Skinner v. Mid-American Pipeline 
Co., 109 S. Ct. 1726 (1989), and the 
denial of.certiorari in Florida Power and 
Light, all of the lawsuits were 
withdrawn. · 
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The NRC:S FY 1991 annual fee rule 
was largely .. upheld by the D.C. Circuit 
Court of Appeals in Allied-Signal v. 
NRG, 988 F.2d 146 (D.C. Cir. 1993). 

VIII. Regulatory Flexibility Analysis 
· The NRC is required by the Omnibus 

Budget Reconciliation Act of 1990 to 
recover approximately 100 percent of its 
budget authority through the assessment 
of user fees. OBRA-90 further requires 
that the NRC establish a schedule of 
charges that fairly and equitably 
allocates the aggregate amount of these 
charges among licensees. 

This final rule establishes the 
schedules of fees that are necessary to 
implement the Congressional mandate 
for FY 1994. The final rule results in an 
increase in the fees charged to most 
licensees, and holders of certificates, 
registrations, and approvals, including 
those licensees who are classified as 
small entities under the Regulatory 
Flexibility Act. The Regulatory 
Flexibility Analysis, prepared in 
accordance with 5 U.S.C. 604, is 
included as Appendix A to this final 
rule. 

IX. Backfit Analysis 
The NRC bas determined that the 

backfit rule, 10 CFR 50.109, does not 
apply to this final rule and that a backfit 
analysis is not required for this final 
rule. The backfit analysis is not required 
because these final amendments do not 
require ~he modification of or additions 
to systems, structures, components, or 
design of a facility or the design 
apprpval or manufacturing lic:ense for a 
facility or the procedures or 
organization required to design, 
construct or operall! a facility. 

List of Subjects 

10 CFR Part 170 
Byproduct material, Import and 

export licenses, Intergovernmental 
relations, Non-payment penalties, 
Nuclear materials, Nuclear power plants 
and reactors, Source material, Special 
nuclear material. . · 

10 CFR Part 171 
Annual charges, Byproduct material, 

Holders of certificates, Registrations, 
Approvals, Intergovernmeni.al relations, 
Non-payment penalties, Nuclear 
materi.als, Nuclear power plants and 
react&ts, Source material, Special 
nuclear material. 

For the reasons set out in the 
preamble and under the authority of the 
Atomic Energy Act of 1954, as amended, 
and 5 U.S.C. 552 and 553, the NRC is 
adopting the following amendments to 

.10 CFR Parts 170, and 171. 
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Appendix A to This Final Rule-­
Regulatory Flexibility Analysis for the 
Amendments to 10 CFR. Part 170 
(License Fees) and 10 CFR Part 171 
(Annual Fees) 

I. Background. 
The Regulatory Flexibility Act of 1980 

(5 U.S.C. 601 et soq.) establishes os a 
principle of regulatory practice that 
agencies endeavor to fit regulotorr ond 
informational requirements, consistent 
with applicable statutes, to a scale 
commensurate with the businesses, 
organizations, and government 
jurisdictions to which they apply. ,:o 
achieve this principle, the Act requires 
that agencies consider the impact of 
their actions on small entities. If the 
agency cannot certify that a rule will not 
significantly impact a substantial 
number of small entities, then a 
regulatory flexibility analysis is req~i~ed 
to examine the impacts on small entities 
and the alternatives to minimize these 
impacts. . 

To assist in considering these impacts 
under the Regulatory Flexibility Act, the 
NRC adopted size.standards for 
determining which NRC licensees 
qualify as small entities (50 FR 50241; 
December 9, 1985). These size standards 
were clarified November 6, 1991 (56 FR 
56672). The NRC size standards are as 
follows: 

(1) A small business is a business 
with annual receipts of $3.5 million or 
less except private practice physicians 
for which the standard is annual 
receipts of $1 million or less. 

(2) A small organization is a not-for-
profit organization which is : 
independently owned and operated and 
has annual receipts of $3.5 million or 
less. 
· (3) Small governmental jurisdictions 
are governments of cities, counties, 
towns, townships, villages, school 
districts, or special districts with a 
population of less than 50,000. 

(4) A ·small educational institution is 
one that is (i) supported by a qualifying 
small governmental jurisdiction, o~ (ii) 
one that is.not state or public_ly . 
supported :and has 500 employees 01· 

less." · 
Public Law 101-508, the Omnibus 

Budget Reconciliation Act of 1990 
(OBRA-90), requires that the NRC 
recover approximately 100 percent of its 
budget authority, less appropriations 
from the Nuclear Waste Fund·, for Fiscel 
Years (FY) 1991 thrQugh 1995 by 
assessing license and annual fees. 
OBRA-90 was amended in 1993 to 
extend the 100 percent recovery 
requirement for NRC through 1998. For 
FY 1991, the amount collected was 
approximately $445 million: for FY 
1992, approximately $492.5 million: for 
FY 1993 about $518.9 million and the 

amount to be collected in FY 1994 is 
approximately $513 million. 

To comply with OBRA-90, the 
Commission amended its fee regulations 
in 10 CFR Parts 170 and 171 in FY 1991 
(56 FR 31472; July 10, 1991) in FY 1992, 
(57 FR 32691; July 23, 1992) and in FY 
1993 (58 FR 38666; July 20, 1993) based 
on a careful evaluation of over 1,000 
comments. These final rules established 
the methodology used by NRC in 
identifying and determining the fees 
assessed and collected in-FY 1991, FY 
1992, and FY 1993. The NRC has used 
the same methodology established in 
the FY 1991, FY 1992, and FY 1993 
rulemakings to establish the fees to be 
assessed for FY 1994 with the following 
exceptions: (1) the Commission has 
reinstated the annual fee exemption for 
nonprofiteducationalinstitutions;and 

· (2) in this final rule, the NRC has 
directl~ assigned additional effort to the 
reactor and materials programs for the · 
Office of Investigations,' the Office of 
Enforcement, the Advisory Committee 
on Reactor Safeguards, end the Advisory 
Committee on Nuclear Waste. The · . 
methodology for assessing low-level 
waste (LLW) costs was changed in FY 
1993 based on the U.S. Court of Appeals 
decision dated March 16, 1993 (988 
F.2d 146, (D.C. Cir. 1993)). The FY 1993 
LLW allocation method has been · 
continued in the FY 1994 final rule. 

II. Impact' on small entities. 
The comments received on the 

proposed FY 1991, FY 1992, FY 1993 
and FY 1994 fee rule revisions and the 
small entity certifications received in 
response to the final FY 1991, FY 1992, 
and FY 1993 fee rules indicate that NRC 
licensees qualifying as small entities 
under the NRC's size standards are 
primarily those licensed under the · · 
NRC's materials program. Therefore, 
this analysis will focus· on the economic · 
impact of the annual fees on materials . 
licen·sees. · · 

The Commission's fee regulations 
result in substtfutial fees being charged · 
. to those individuals, organizations; and 
companies that are 'licensed under the : 
NRC materials program._ Of these 
·materials licensees, the NRC estimates 
that.about 18 percent (approximately 
1,300 licensees) qualify as·small · 
entities. This e$timete is.based on the 
number of small entity certifications 
filed in response to the FY 1991, FY 
1992, and FY 1993 fee rules. In FY 1993, 
the NRC conducted'a survey of its 
materials licensees. The results of this 

· survey indicated that about 25 percent 
, of these licensees could qualify as small 

entities under the Cl,llrent NRC size 
· standards. 

The commenters on the I:Y 1991, FY 
. 1992, FY 1993, and FY 1994 proposed 
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fee rules indicated the following results 
if the proposed annual fees were not 
modified: 
-Large firms would gain _an unfair 

competitive advantage over smeU 
entities. One. commenter noted that a 
small well-logging company (a "Mom 
and Pcip" type of operation),would· · 
find it difficult to absorb the annual 
fee, while a large corporation would 
find it easier. Another commenter 
noted that the fee increase could be 
more easily absorbed by a high­
volume nuclear medicine clinic. A 
gauge licensee noted that, in the very 
competitive soils testing market, the 
annual fees would put it at an extreme 
disadvantage with its much larger 
competitors because the proposed fees 
would be the same for a two-person 
licensee as. fo~ a large firm with 
thousands ·of employees. . 

-Some firms would l>e forced to cancel. 
their licenses. One comnienter, with ... 
receipts of less ~an $506,ooo per 
year, stated that the propo~e.d rule • 
would, in effect, force itto ~linquish 
its soil density gauge arid, license, 
thereby redµcing its ability to do its 
work effectively. Another commenter 
noted that the rule.would force the 
company and many other small 
businesses tci get rid of the materials 
license altogether. Commenters stated 
that the proposed rule would result in 
about 10 percent of the well-logging 
licensees terminating their licenses 
immediately end approximately 25 
percent terminating their licenses 
before the next annual assessment. 

-Some companies would go out of · 
business. One commenter noted that 
the p~posal would put it, and several 
other small companies. out of 
business or, at the very least, make it 
hard to survive. 

-Some companjes would have budget 
problems. Many medical li~nsees 
coinmerited. that, in these"times of . 
slashed reimbursements, the propo!ied 
increase of the existing fees an!l the 
introduction of additional fees 'would 
significantly aUect their ouug1m,. 
Another noted that, in view of the 
cuts by Medicare and other third 
party carriers, the fees would produce 
a hardship and some facilities would 

. experience a great deal of difficulty in 
meeting this additional burden. 
Over the past th_ree years, 

approximately 2,600 license, approval. 
and registration terminations have been 
requested. Although some of these 
terminations were requested because the 
license was no longer needed or licenses 
or registrations could be combined, 
indications are that other termination 
requests were due to the economic 
impact of the fees . 
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The NRC continues to-receive written 
and·oral comments from small materials 
licensees. These comments indicate that 
the $3.5 million threshold for small 
entities is not representative of small 
businesses with gross receipts in the 
thousands of dollars. These commenters 
believe that the $1,800 maximum 
annual fee represents a relatively high 
percentage of gross annual receipts for 
these "Mom and Pop'_' type businesses. 
Therefore, even the reduced annual fee 
could have a significant impact on the 
ability of these types of businesses to 
continue to opera_te. 

To alleviate the continuing significant 
impact of the annual fees on a 
substantial number of small entities, the 
NRC considered alternatives, in 
accordance with the RF A. These 
alternatives were evaluated in the FY 
1991 rule (56 FR 31472; July 10, 1991), 
in the FY 1992 rule (57 FR 32691; July 
23, 1992), and in the FY 1993 rule (58 
FR 38666; July 20, 1.993). The 
alternatives considered by the NRC can 
be summarized as follows. 
-Base fees on some measure of the 

amount of radioactivity possessed by 
the licensee (e.g., number of sources). 

-Basefoes on the frequency of use of 
the licensed radioactive material (e.g., 
volume of patients). 

-Base fees on the NRC size standards 
for small entities. 
The NRC has reexamined the FY 

1991, FY 1992, and FY 1993 evaluation 
of these alternatives. Based on that 
reexamination, the NRC continues to 
support the previous conclusion. That 
is, the NRC continues to believe that 
establishment of a maximum fee for 
small entities is the most appropriate 
option to reduce the impact on small 
entities. 

The NRC established, and is 
continuing for FY 1994, a maximum 
annual foe for small entities. The RFA 
and its implementing guidance do not . 
provide specific guidelines on what 
constitutes a significant eco~omic 
impact on a small entity. Therefore, the 
NRC has no benchmark to assist it in 
determining the amount or the percent 
of gross :receipts that should be charged 
to a.small entity. For FY 1994, the NRC 
will rely on the analysis previously 
completed that established a maximum 
annual fee for a small entity by . 
comparing NRC license and inspection 
fees under 10 CFR Part 170 with 
Agreement State fees for those fee 
categories that are expected to contain a 
substantial number of small entities. 
Because these fees have been charged to 
small entities, the NRC continues to 
believe that these fees, or any 
adjustments to these fees during the past 
year, do not have a significant impact on 
them. In issuing this final rule for FY 

1994, the NRC concludes that the 
materials license and inspection fees do 
not have a significant impact on a 
substantial number of small entities and 
that the maximum annual small entity 
fee of $1,800 be maintained to alleviate 
the impact of the fees on small entities. 

By maintaining the maximum annual 
fee for small entities at $1,800, the 
annual fee for many small entities will 
be reduced while at the same time 
materials licensees, including small 
entities, pay for most of the FY 1994 
costs ($33.3 million of the total $38.6 
million) attributable to thein. Therefore, 
the NRC is continuing. for FY 1994, the 
maximum annual fee (base annual fee 
plus surcharge) for certain small entities 
at $1,800 for each fee category covered 
by each license issued to a small entity. 
Note that the costs not recovered from 
small entities are allocated to other 
materials licensees and to operating 
power reactors. · _ 

While reducing the impact on many 
. small entities, the Commission agrees 
that the current maximum annual fee of 
$1,800 for ·small entities, when added to 
the Part 170 license and inspection fees, 
may continue to have a significant 
impact on materials licensees with 
annual gross receipts in the thousands 
of dollars. Therefore, as in FY 1992 and 
FY 1993, the NRC will continue the 
lower-tier small entity annual fee of 
$400 for small entities with relatively 
low gross annual receipts for FY 1994. 
This lower-tier small entity fee was 
established in the final rule published 
in the Federal .Register on April 17, 
1992 (57 FR 13625). 

In establishing the annual fee for 
lower tier small entities, the NRC 
continues to retain a balance between 
the objectives of the RFA and OBRA--90. 
This balance can be measured by (1) the 
amount of costs attributable to small 
entities that is transferred to larger 
entities (the small entity subsidy): (2) 
the total annual fee small.entities pay, 
relative to this subsidy; and (3) how 
much the annual fee is for a lower tier 
small entity. Nuclear gauge users were 
used to measure the reduction in fees 
because they represent about 40 percent 
of the materials licensees and most 
likely would include a larger percentage 
of lower tier small entities than would 
other classes of materials licensees. The 
Commission is continuing an annual fee 
of $400 for the lower tier small entities 
to ensure that the lower tier small 
entities receive a reduction (75 percent 
for small gauge users) substantial 
enough to mitigate any severe impact. 
Although other reduced fees would 
result in lower subsidies, the 
Commission believes that the amount of 
the associated annual fees, when added 
to the license and inspection fees, 
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would still be considerable for small 
businesses and organizations with gross 
receipts ofless than $250,000 or for 
governmental entities in jurisdictions 
with a population of less than 20,000. 

III. Summary 

The NRC has determined the annual 
fee significantly impacts a substantial 
number of small entities. A maximum 
fee for small entities strikes a balance 
between the requirement to collect 100 
percent of the NRC budget and the 
requirement to consider means of 
reducing the impact of the proposed fee 
on small entities. On the basis of its 
regulatory flexibility analyses, the NRC 
concludes that a maximum annual fee of 
$1,800 for small entities and a lower tier 
small entity annual fee of $400 for small 
businesses and non-profit organizations 
with gross annual receipts of less than 
$250,000, and small governmental 
entities with a population of less than 
20,000, will reduce the impact on small 
entities. At the same time, these reduced 
annual fees are consistent with the 
objectives of OBRA-90. Thus, the 
revised fees for small entities maintain 
a balance between the objectives of 
OBRA-QO and the RF A. The NRC has 
used the methodology and procedures 
developed for the FY 1991, the FY 1992, 
and the FY 1993 fee rules in this final 
rule establishing the FY 1994 fees. -
Therefore, the analysis and conclusions 
.established in the FY 1991, the FY 1992, 
and the FY 1993 rules remain valid for 
this final rule for FY 1994. 
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10 CFR Parts 170 and 171 
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Revision of Fee Schedules; 100% Fee 
Recovery, FY 1995 

AGENCY: Nuclear Regulatory 
Commission. ·· 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission (NRC) is amending the 
licensing, inspection, and annual fees 
charged to its applicants and licensees. 
The amendments are necessary to 
implement the Omnibus Budget 
Reconciliation Act of 1990, which 
mandates that the NRC recover 
approximately 100 percent of its budget 
authority in Fiscal Year (FY) 1995 less 
amounts appropriated from the Nuclear 
Waste Fund (NWF). The amount to be 
recovered for FY 1995 is approximately 
$503.6 million. 
EFFECTIVE DATE: July 20, 1995. 
ADDRESSES: Copies of comments 
received and the agency workpapers 
that support these final changes to 10 
CFR Parts 170 and 171 may be 
examined at the NRC Public Document 
Room at 2120 L Street, NW. (Lower 
Level), Washington, DC 20555. 
FOR FURTHER INFORMATION CONTACT: C. 
James Holloway, Jr., Office of the 
Controller, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555, 
Telephone 301-415-6213. 
SUPPLEMENTARY INFORMATION: 
I. Background. 
II. Responses to Comments. 
III. Final Action. 
IV. Section-by-Section Analysis. 
V. Environmental Impact: Categorical 

Exclusion. 
VI. Paperwork Reduction Act Statement. 
VII. Regulatory Analysis. 
VIII. Regulatory Flexibility Analysis. 
IX. Backfit Analysis. 

I. Background 
Public Law 101-508, the Omnibus 

Budget Reconciliation Act of 1990 
(OBRA-90), enacted November 5, 1990, 
requires that the NRC recover · 
approximately 100 percent of its budget 
authority, less the amount appropriated 
from the Department of Energy (DOE) 
administered NWF, for FYs 1991 
through 1995 by assessing fees. OBRA-
90 was amended in 1993 to extend the 
NRC's 100 percent fee recovery 
requirement through FY 1998. 

The NRC assesses two types of fees to 
recover its budget authority. First, 

license and inspection fees, established 
in 10 CFR part 170 under the authority 
of the Independent Offices 
Appropriation Act (IOAA). 31 U.S.C. 
9701, recover the NRC's costs of 
providing individually identifiable 
services to specific applicants and 
licensees. Examples of the services 
provided by the NRC for which these 
fees are assessed are the review of 
applications for the issuance of new 
licenses or approvals, and amendments 
to or renewal of licenses or approvals. 
Second, annual fees, established in 10 
CFR part 171 under the authority of 
OBRA-90, recover generic and other 
regulatory costs not recovered through 
10 CFR part 170 fees. 

On March 20, 1995 (60 FR 14670), the 
NRC published its proposed rule 
establishing the licensing, inspection, 
and annual fees necessary for the NRC 
to recover approximately 100 percent of 
its bt.1dget authority for FY 1995, less the 
appropriation received from the Nuclear 
Waste Fund. 

Several changes were proposed by the 
. NRC to the fees to be assessed for 'FY 

1995. These changes were summarized 
in the proposed rule (60 FR 14671; 
March 20, 1995) and are.as follows: 

1. Change the method for allocating 
the budgeted costs that cause fairness 
and equity concerns. Approximately 
$56 million would be allocated to all 
NRC licensees based on the budgeted 
dollars for each class of licensees. 

2. Eliminate the materials "flat" 
inspection fees in 10 CFR 170.31 and 
include the inspection costs with the 
annual materials fees in 10 CFR 
171.16(d). These actions would 
streamline the license fee process and 
result in more predictable fees. 

3. Change the methodology for 
calculating the professional hourly rate 
to better align the budgeted costs with 
the major classes of licensees. Two 
professional staff-hour rates·were 
proposed instead of a single rate. 

4. Change the methodology for 
calculating annual fees for power 
reactors, fuel facilities, and uranium 
recovery licensees to improve the 
relationship between annual fees and 
the cost of providing regulatory services 
to the classes and subclasses of 
licensees, and to improve NRC 
uffic:ienc:y. 

5. Implement the newly promulgated 
NRC small entity size standards and 
establish a new lower-tier size standard 
for annual fee purposes. 

The Commission held a public 
meeting on March 15, 1995, ·at which 
the NRC staff briefed the Commission 
on the proposed changes for FY 1995. A 
transcript of the Commission meeting is 
available and has been placed in the 
Public Document Room. 
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The American Mining Congress • filed 
a Petition for Rulemaking which 
requested among other things that (1) 
annual fees not be assessed for mills in 
a standby status; and (2) a licensee 
review board to oversee NRC fees be 
established. The Commission denied the 
request on April 28, 1995 (60 FR 20918) 
noting that (1) the NRC will continue its 
current practice of providing available 
backup data to support 10 CFR Part 170 
licensing and inspection billings upon 
request by the applicant or licensee and 
(2) petitioner's request that the 
Department of Energy be assessed fees 
for Uranium Mill Tailings Radiation 
Control Act (UMfRCA) actions was 
implemented in the final fee rule for FY 
1994. 

II. Responses to Comments 
The NRC received twenty-two 

comments on the proposed rule. 
Although the comment period ended on 
April 19, 1995, the NRC has reviewed 
and evaluated all comments received, 
including those that were late. 

· Many of the comments were similar 
in nature. For evaluation purposes, 
these comm.ants have been grouped, as 
appropriate, and addressed as single 
issues in this final rule. The comments 
are as follows: 

A. Comments regarding the major 
changes proposed in the FY 1995 fee 
rule. 

1. Change the Method for Allocating 
Those Budgeted Costs (About $56 
Million) That Cause Fairness and Equity 
Concerns .· 

Comment. The commenters agreed 
that the proposed method for allocating' 
approximately $56 million in budgeted 
costs for NRC activities which are not 
directly relate!! to the cost of regulating 
licensees represented a more equitable 
method for distributing the costs. Many 
commenters indicated that, pending 
legislative relief by Congress to.remedy 
this inequitable situation, they 
supported the proposal to treat these 
costs similar to overhead and distribute 
these costs based on the percentage of 
the budget directly attributable to a class 
of licensees. However, the commenters 
also believed that these costs should not 
be paid by any licensee and 
recommended that the NRC should 
continue to urge Congress to modify 
OBRA-90 to remove these costs from 

. the fee base. For example, one 
commenter stated that the proposed 
89% allocation of these costs to power 
reactors results in a charge of $511,000 

' The American Mining Congress merged with the 
National Coal Association on February 13, 1995, 
and is now the NatiQnal Mining Association. 
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per operating power reactor. The 
commenter argued that "power reactor 
licensees should not have to bear this 
ever increasing additional fee charge for 
NRC agency costs that are not related to 
the regulatory costs of these licensees. 
Accordingly, these costs should not be 
included in the .user fee base to be 
recovered from power reactor 
licensees." 

Response. The NRC is adopting in this 
final rule the allocation method in the 
proposed rule because it represents an 
equitable way to allocate the costs and 
most of the comments supported use of 
the revised methodology. As noted in 
the comments, on February 23, 1994, 
the NRC submitted its report to 
Congress on fees in compliance with the 
Energy Policy Act of 1992. This report 
concluded that modifications to existing 
statutes governing NRC fees are 
necessary to alleviate licensees' major 
concerns about fairness and equity and 
to reduce the NRC administrative 
burden resulting from assessing fees. 
·The report recommended enactment of 
legislation that would reduce the 
amount to be recovered from fees from 
100 percent of the NRC·budget to 
approximately 90 percent, and eliminate 
the requirement that NRC assess 10 CFR 
Part 170 fees. Because the requested 
legislation has not been enacted, the 
NRC in this final rule will allocate the 
costs (approximately $56 million) that 
have raised fairness and equity concerns 
among the broadest base of NRC 

· licensees. The Commission will 
continue to discuss and work with the 
Congress to make fees more fair and 
equitable. 

2. Streamline and Stabilize Fees 
Comment. Commenters, for the most 

part, supported the proposal to stabilize 
fees by adjusting the annual fees starting 
in FY 1996 by the percentage change 
(decrease or increase) in the NRC's total 
budget. Commenters also supported the 
NRC's plan to reexamine this approach 
should there be a substantial change in 
the total NRC budget or in the 
magnitude of a specific budget 
all.ocation to a specific class of 
licensees. Commenters also were in 
agreement that the "flat" materials 
inspection fees of 1 O CFR part 170 
should be eliminated and the costs 
included in the 10 CFR Part 171 annual 
fees. Most commenters agreed that the 
proposed changes represent a 
simplification and streamlining of the 
fee-setting procedures and are necessary 
in order to eliminate the large swings in 
annual fees that have occurred in past 
years and to allow for greater 
predictability of fees. Other commenters 
indicated, however, that they are 

concerned about the simple annual 
percentage change adjustment to future 
annual fees because there has been no 
resolution of certain long-standing 
concerns associated with the fairness 
and equity of NRC fees. 

Response. The NRC is adopting in this 
final rule the proposed methodology to 
streamline and stabilize fees based on 
the comments.received supporting the 
methodology. Although not a specific 
change in this rule, the NRC plans to 
adjust the annual fees only by the 
percentage change in NRC's total budget 
beginning in FY 1996. The NRC believes 
that this action will help stabilize and 
improve the predictability of fees. The 
fees. established in this final rule will be 
used as the base annual fee in 
subsequent years and the percentage 
change (plus or minus) in the NRC total 
budget, adjusted to reflect changes in 
the total number of licensees paying fees 
and estimated collections from 10 CFR 
part 170 licensing and inspection fees, 
will be used to establish annual fees. 
However, the NRC will make 
modifications should there be a 

· substantial change in the NRC budget or 
in the magnitude of a specific budget 
allocation to a class of licensees. To 
streamline fees, the NRC is eliminating 
the materials "flat" inspection·fees in 10 
CFR part 170 by including the cost of 
inspections in certain materials 
licensees' 10 CFR part 171 annual fees. 

3. Change the Methodology for 
Calculating the Professional Hourly Rate 
to Better Align the Budgeted Costs With 

· the Major Classes of Licensees 
Comment. All commenters 

responding to this proposed change 
supported the revised method of 
calculating hourly rates to separately, 
and more equitably, allocate the costs 
associated with the reactor and 
materials programs. Commenters believe 
that the new dual rate structure, which 
establishes different rates for reactor and 
materials reviews, is .inherently fairer 
and more equitable to licensees. Most 
·Commenters were pleased that the rates 
for both the reactor and materials 
classes of applicants have been reduced 
as compared to FY 1994 and indicated 
that changing the method of calculating 
hourly rates is a step in the right 
direction towards providing a more 
reasonable relationship to the cost of 
providing regulatory services. 
Commenters supported the use of the 
"cost center" concept to identify and 
allocate the NRC budgeted resources to 
different types of major programs, 
namely reactor and material licensees, 
and indicated that this methodology is 
more consistent with Congressional 
intent that the NRC identify and 
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properly assess fees to the entities that 
utilize NRC resources and regulatory 
services. 

Other commenters, however, 
indicated that while they appreciate the 
13 percent reduction in the professional 
hourly rate for the materials program 
(from $133 per hour to $116 per hour), 
applying such a uniformly high rate for 
NRC staff cannot be justified. These 
commenter& point out that the $116 
hourly rate equals or exceeds the hourly 
charges of senior consultants, 
principals, or project managers at major 
consulting firms and substantially 
exceeds the generally accepted rate for 
technical staff performing similar work 
in private industry. Commenters 
encouraged the NRC to continue 
examining its budget structure and cost 
allocation methods so that the hourly 
rate can be made consistent with and 
representative of comparable services 
performed by private industry. One 
commenter stated that the NRC has still 
not adequately explained the derivation 
of the hourly rate, aside from basing it 
on a presumed number of chargeable 
hours per full-time equivalent, or how it 
relates to the services provided. Another 
commenter stated that the hourly rates 
are arbitrary and do not reflect the costs 
of providing regulatory services to 
licensees. 

· Response. In this final rule, the NRC 
· has established two professional hourly 

rates for FY 1995 which will be used to 
determine the 10 CFR Part 170 fees. A 
rate of $123 per hour is established in 
§ 170.20 for the reactor program and a 
second rat!! of $116 per hour is 
established in§ 170.20 for the nuclear 
materials and nuclear waste programs. 
The two rates are based on the "cost 
center" concept that is now being used 

· for budgeting pUXposes. 
The NRC professional hourly rates are 

established to recover approximately 
100 percent of the agency's 
Congressionally-approved budget, less 
the appropriation from the Nuclear 
Waste Fund (NWF), as required by 
OBRA-90. The rates reflect the NRC 
cost per direct professional hour. This 
cost includes the salary and benefits for 
the direct hours, and a prorate share of 
the salary and benefits for the program 
and agency overhead and agency 
general and administrative expenses 
(e.g., rent, supplies, and information 
technology). Both the method and 
budgeted costs used by the NRC in the 
development of the hourly rates of$123 
and $116 are discussed in detail in Part 
III, Section-by-Section Analysis, relating 
to § 170.20 of the proposed rule (60 FR 
14676; March 20, 1995) and the same 
section of this final rule. For example, 
Table m shows the budgeted costs and 
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the direct FTEs that must be recovered 
through fees assessed for the hours 
expended by the direct FTEs. 
Additional details on the hourly rate are 
provided in the NRC workpapers 
located in the Public Document Room. 

4. Modify NRC Small Entity and Lower­
Tier Size Standards for Annual Fee 
Purposes 

Comment. Two commenters 
addressed the changes proposed by the 
NRC for small entity fees. While 
generally supporting the changes, they 
believed additional changes should be 
made. One commenter stated that while 
he was relieved to see the dramatic 
reduction in materials annual fees, the 
company's well logging department of 
only six employees is still unable to 
qualify as a small entity even under the 
new standard because the overall gross 
annual receipts of the consulting 
company exceed $7 million. The second 
commenter stated that the proposed rule 
that would raise the dollar threshold for 
a medical program from $1 million to $5 
million will afford him great relief and 
ensures that service will continue to be 
provided to patients. The commenter, 
however, believes that a more equitable 
approach would be to base fees on the 
nuclear medicine activity levels or 
nuclear medicine billing-receipts levels 
rather than the total dollar volume of 
the entire company. 

Response. The NRC uses the receipts­
based size standards established by the 
Small Business Administration (SBA) to 
establish its own small entity size 
standards. The SBA recently adjusted its 
receipts-based size standard levels to 
account for the effects of inflation. The 
NRC adjusted its receipts,based size 
standards in turn from $3.5 million to 

· $5 million, to conform to the SBA rule 
(60 FR 18344; April 11, 1995). The NRC 
has also eliminated the separate $1 
million size standard for private 
practice physicians and will apply the 
receipts-based standard of $5 million to 
this class of licensees. This mirrors the 
revised SBA standard of $5 million for· 
medical practitioners. The NRC believes 
that these actions will reduce the impact 
of annual fees on small businesses. 

With respect to basing fees on the 
gross receipts for a department within a 
company, or on activity levels or 
nuclear medicine billing-receipts levels 
rather than the total dollar volume of 
the entire entity, the NRC's size 
standards are based on the SBA 
guidance which defin,es annual receipts 
as those which include "revenues from· 
sales of products or services, interest, 
rent, fees, commissions and/or whatever 
sources derived." Moreover, as NRC has 
stated previously, it is impractical to 

l base fees on the criteria suggested by the 
, commenter. See Regulatory Flexibility 
: Analysis in Appendix A to the final rule 
· published July 10, 1991 (56 FR 31511-
31513). 

5. Change the Methodology for 
Calculating Annual Fees for Power 
Reactors, Fuel Facilities, and Uranium 
Recovery Licensees 

Comment. All the commenters 
representing the power reactor, fuel· 
facility, and uranium recovery 
industries supported the simplification 

· of annual fees and are encouraged that 
the annual fees have been reduced 

: compared to FY 1994 levels. 
' Commenters from the reactor industry 
favored a uniform fee for each operating 
power reactor. Commenters from the 
uranium recovery industry supported 
attempts to make the annual fees more 
accurately reflect the cost of providing 
regulatory services and agreed that the 
proposed fees are far more reasonable 
than in past years. However, these 
commenters believe that NRC needs to 
address a fundamental industry concern 
that, as the industry continues to shrink 
in size thereby decreasing the number of 

, licensees being charged annual fees, the 
; costs associated with regulatory services 
will continue to increase significantly 
for each remaining -licensee. This trend 
will force more hardships on an 
industry that is already severely 
depressed. Other uranium recovery 
licensees commented that they are 
concerned with the NRC's proposed fee 

; calculation matrix, which uses a 
: qualitative estimation ranking of 
' "significant", "some", "minor", or 
"none" to determine a factor used for 
establishing the annual fee amount for 
each license. Commenters suggest a 
more quantitative approach should be 

· applied, using actual costs and resource 
time allocations, to determine a more 
accurate fee assessment schedule. 

Response. In this final rule, the NRC 
has established a single uniform annual 
fee for each operating powerTeactor and 

: has refined its method of calculating 
! annual fees for fuel facilities and . 
' uranium recovery facilities. The NRC 
indicated in the final FY 1994 fee rule 
that given the questions raised at that 
time by B&W Fuel Company, General 
Atomics, and other fuel facilities, it 
would reexamine the fuel facility 
subclass categorizations, and include 

. any restructuring resulting from this 
i reexamination in the FY 1995 proposed 
: rule for notice and comment (59 FR 
! 36901; July 20, 1994). The NRC's 
! revised methodologies for determining 
: annual fees for fuel facility and uranium 
· recovery licensees, described in the 
, proposed rule, are based on this 
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reexamination. These revised 
methodologies have been used to 
determine the final FY 1995 annual fees. 
The use of the revised methodologies 
results in an annual fee that more 
accurately reflects the cost of providing 
regulatory services to the subclasses of 
fuel facility and uranium recovery 
licensees. The revised methodologies 
are explained in more detail in Section 
IV-Section-by-Section Analysis of this 
final rule. 

With respect to the suggestion that a 
more quantitative approach be used to 
develop the annual fees, the NRC has 
corroborated the qualitative estimates 
with resource and time allocation data 
where such data exist. However, such 
data in some cases are not available at 
the level necessary to corroborate the 
qualitative determinations. The NRC 
believes that in such cases the approach 
to be used still results in a more fair and 
accurate annual fee being charged to 
fuel facility and uranium recovery 
licensees. 

In response to the comment relative to 
annual fee increases as a result of the 
decrease in the number of licenses, the 
changes in this final rule to stabilize 
fees should minimize large fee changes 
as a result of decreases in licenses. See 
response to Comment A.1 .. 

B. Other Comments 

1. Amendments to§ 170.11 
Comment. One commenter supported 

the proposal to amend§ 170.11 to 
conform to section 161w. of the Atomic 
Energy Act which would permit 
charging 10 CFR Part 170 fees to not 
only power reactors operated by the 
Tennessee Valley Authority and other 
Federal government entities, but also to 
uranium enrichment facilities operated 
by the United States Enrichment 
Corporation (USEC). 

Response. The NRC has been-. 
assessing the USEC 10 CFR Part 170 fees 
under the authority provided in 161w. 
of the Atomic Energy Act of 1954, as 
amended (AEA). The NRC is amending 
§ 170.11 to conform its regulations to 
this statutory provision. 

2. Low-Level Waste Costs 
Comment. One commenter was 

concerned that the proposed fee 
schedule does not adequately reflect the . 
long-term regulatory costs which are 
associated with power reactors. The 
commenter believed that the NRC's $7 
million in annual costs for generic low­
level waste work is low in comparison 
to long-term costs associated with these 
activities .. The commenter indicated that 
it might be prudent to assume that the 
long-term costs associated with low-
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level waste sites will eventually exceed 
the revenues immediately collected 
upon disposal. 

Response. The amount of $7 million 
for NRC's low-level waste activities is 
the amount identified in the FY 1995 
budget to be recovered through fees for 
these activities. If the NRC costs of these 

· activities increase over the long term 
and are included in the NRC budget, the 

· NRC is required by OBRA-90 to identify 
and to recover the increased costs from 
its licensees in the year in which the 
costs are budgeted. OBRA-90 does not 
permit the NRC to recover potential 
future costs that are not included in the 
cm;rent FY 1995 budget. 

a. Spent Fuel Storage 
Comment. One commenter 

encouraged the NRC to ensure that any 
costs associated with spent fuel storage 
and transportation, particularly .the 
costs associated with the review of the 
Department of Energy's (DOE) multi­
purpose canister program, are kept 
properly separated from the costs for 
specific utility licensing actions. 
Because these activities are funded from 
different sources, the commenter stated 
that NRC must ensure that the cost 
burden for the ODE reviews is not 
reflected in utility licensing fees. The 
commenter noted that in the FY 1995 
proposed rule there is no explanation 
for maintaining the fees for general 
licenses for storage of spent fuel at 
substantially higher levels than the fee 
in 1992 ($43,000) or 1993 ($136,000). · 
The commenter questioned whether the 
fee charged to spent fuel storage 
licensees includes amounts allocated for 
other activities. · 

Response. The costs associated with 
the review of the DOE's multi-purpose 
canister program are costs related to the 
High-Level Waste program which are 
appropriated from the High Level Waste 
Fund and separated from specific utility 
licensing actions. Therefore, in 
accordance with OBRA-90, the DOE 
review costs are not included in utility 
licensing fees, but rather are recovered 
from the Nuclear Waste Fund. Although 
the FY 1995 annual fee for spent storage 
licenses ($279,000) is higher than in FY 
1992 ($43,000) or 1993 ($136,000), it is 
lower than the fee assessed in FY 1994 
($365,170). The reasons for the increases 
over FY 1992 and FY 1993 were 
explained in detail in the final FY 1994 
rule (59 FR 36902; July 20, 1994). To · 
recap, first, the budgeted amount 
necessary to regulate spent fuel facilities 
increased to provide regulatory 
oversight for the increased number of 
facilities. Additionally, as the licensing 
of these facilities was completed, the 
amount of fees from 10 CFR part 170 

necessarily decreased. This resulted in 
an increased amount that must be 
recovered from annual fees in 10 CFR 
part 171. 

4. Annual Fees Should Be Prorated 
When a License is Downgraded 

Comment. One commenter proposed 
that§ 171.17(b) be amended to allow 
proration of annual fees for licenses that 
are downgraded during the year. 

Response. The NRC agrees with the 
commenter that some provision should 
be made in the annual fee regulations 
for those instances where a license is 
downgraded to a license category with 
a lower annual fee during the fiscal 
year. Although the NRC currently has in 
place a system to track applications for 
new licenses and terminations which 
can be readily used for fee purposes, no 
similar system exists that could easily 
track upgrades or downgrades of 
licenses. As a result, § 171. .17 is 
amended to allow for proration of the 
annual fee for a downgraded license 
upon request of the licensee. Such a 
request must be filed with the NRC 
within 90 days from the effective date 
of the final rule establishing the annual 
fees for which a proration is sought. 
Absent extraordinary circumstances, 
any request for proration of the annual 
fee for a downgraded license filed 
beyond that date will not be considered. 

If a timely proration request is filed, 
annual fees for licenses downgraded 
after October 1 of a fiscal year will be 
prorated on the basis of when the 
applications for downgrade are received 
by the ~C. provided the licensee 
permanently ceased the stated activities 
during the specified period. Annual fees 
for licenses for which applications to 
downgrade are filed during the period 
October 1 through March 31 of the fiscal 
year will be prorated as follows: (1) 
Licenses for which applications have 
been filed to reduce the scope of the 
license from a higher fee category(ies) to 
a lower fee category(ies) will be assessed 
one-half the annual fee for the higher fee 
category(ies) and one-half the annual fee 
for the lower fee category(ies), and, if 
applicable, the full annual fee for fee 
categories not affected by the 
downgrade; and (2) licenses with 
multiple fee categories for which 
applications have been filed to 
downgrade by deleting a fee category 
will be assessed one-half the annual fee 
for the fee category being deleted and 
the full annual fee for the remaining 
categories. Licenses for which 
applications for downgrade are filed on 
or after April 1 of the fiscal year are 
assessed the full fee for that fiscal year. 
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5. Avoid Billing for Services Rendered 
One Year Prior to Billing Date 

. Comment. One commenter proposed 
that the NRC void any bill for costs of 
regulatory services that were performed 
more than one year prior to the invoice 
date. The commenter stated that this 
would result in the NRC striving to 
issue invoices in a timely manner to 
assure recovery Qf its budget authority 
and would not place the licensee in a 
position of having to pay an unexpected 
and potentially large invoice. 

Response. The NRC has not included 
this proposal in the final rule. The NRC 
is required by the Federal Claims 
Collection Act of 1966 and the Debt 
Collection Act of 1982 to pursue debts 
and claims owed to the U.S. 

. government. However, the NRC has 
made efforts to issue bills in a more 
timely manner. During the past year, the 
NRC has implemented procedures to 
bill for licensing reviews and 
inspections within 30 days of the close 
of the billing quarter during which the 
review or inspection occurred or was 
completed. Although there have been 
rare cases where bills were not issued in 
a timely manner for licensing and 
inspection activities, the NRC believes 
that the 30-day billing procedures will 
help to minimize the number of such 
occurrences in the future. 

6. Reinstate Fee Ceiling for Topical 
Report Reviews 

Comment. One commenter requested 
that the NRC reinstate a fee ceiling in 10 
GFR part 170 for topical report reviews 
because a fee ceiling would encourage 
the submittal of topical reports, thus 
contributing to the advance of the state­
of-the-art in the nuclear industry and 

· the resultant improvement in nuclear 
plant safety. The commenter stated that 
the current uncapped fee structure 
encourages prolonged and unreasonably 
detailed technical reviews by NRC 
contractors. 

Response. The NRC indicated in the 
FY 1991 final fee rule that it had 
decided to eliminate the ceiling for 
topical report reviews based on the 100 
percent recovery requirement and 
Congressional guidance that each 
licensee or applicant pay the full costs 
of all identifiable regulatory services 
received from the NRC. Further, the 
NRC's costs for topical report reviews 
vary significantly depending on the 
particular topical report reviewed. This 
makes it impractical to establish an 
equitable fee ceiling or flat fee (56 FR 
31478; July 10, 1991). Recently, the 
Commission revisited this issue as part 
of its review of fee policy required by 
EPA-92. The policy of assessing 10 CFR 
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part 170 fees, without a ceiling, for the 
review and approval of topical reports 
was reconfirmed. For these reasons, the 
NRC is not establishing a fee ceiling for 
topical reports in this final rule. 

7. Comment 
Several comments were received from 

uranium recovery licensees. 
Commenters suggested (1) a tiered fee 
system that would result in full fees for 
operating facilities and reduced fees for 
facilities iri shutdown or standby status; 
(2) a licensee review board be 
established to review NRC fees 
annually; (3) the NRC establish 
standards for its activities, such as a 
schedule for response intervals for 
processing licensing actions; and (4) 10 
CFR part 170 bills be itemized to show 
hours spent, a description of the work 
performed, the names of individuals 
who completed the work and the dates 
the work was performed. 

Response. In response to a petition for 
rulemaking from the American Mining 
Congress (60 FR 20918), the NRC 
addressed each of these comments in 
the Federal Register on April 28, 1995. 
While denying the petition, the NRC 
noted that it would continue its current 
practice of providing available backup 
data to support Part 170 licensing and 
inspection billings upon.request by the 
licensee or applicant. 

8. Establish Reimbursable Agreements 
With Agreement States and Other 
Government Agencies 

Comment. Several commenters chose· 
to comment on this change, even though 
the NRC indicated in the proposed rule 
that the issue of reimbursable 
agreements falls outside the scope of the 
proposed rulemaking. The commenters 
indicated that such action by NRC will 
affect the levels of fees to be paid by 
licensees. Those commenting on this 
change were encouraged by the NRC's 
initiative in seeking a better way to 
charge these expenses and supported 
the NRC's decision to increase the use 
of reimbursable agreements to eliminate 
certain costs that do not benefit NRC 
licensees. Most of the commenters on · 
this issue, however, encouraged the 
NRC to proceed immediately to 
negotiate these reimbursable agreements 
and not wait until FY 1997 because NRC 
licensees are currently paying for these 
costs. One commenter suggested that, in 
the interest of properly and fairly 
allocating costs, this program be 
expanded to cover more, if not all, of the 
costs of the regulatory support to and 
oversight of Agreement States (about 
$20 million) rather than limit recovery 
under reimbursable agreement to costs 
associated with training, travel and 

technical support provided to 
Agreement States. 

In addition, several commenters 
believe that the NRC should assess the 
Environmental Protection Agency (EPA) 
for NRC work such as review of 
regulations promulgated by EPA.relating 
to radionuclide emission standards. One 
commenter stated that costs to support 
certain activities related to international 
treaties may best be covered by the 
Department of State, the Department of 
Energy or the Agency for International 
Development. 

On April 5 and 6, 1995, the NRC 
hosted an Agreement State Managers 
Workshop in Rockville, Maryland. At 
that meeting, the Agreement States · 
expressed strong opposition to the 
reimbursable agreement concept, 
arguing that such agreements would 
have a negative impact on their 
programs. The NRC has also .received 
letters from Agreement States 
expressing strong disagreement with the 
reimbursable program. 

Response. The NRC indicated in the 
proposed rule (60 FR 14672; March 20, 
1995} that it planned to increase the use 
ofreimbursable agreements with 
Agreement States and Federal agencies 
and because this change affected the 
budget and does not alter fee policies or 
methods, it falls outside the scope of 
this rulemaking for FY 1995. It is, 
however, a subject that has generated 
strong responses, both positive and 
negative, on the part of licensees and 
Agreement States. As indicated 
previously, this policy does not affect 
the issuance of this FY 1995 rule and 
the NRC is proceeding to issue the FY 
1995 final rule. The reimbursable 
agreement issue will be addressed as a 
separate policy issue in the future. 

With respect to the interaction 
between the NRC and EPA on the 
promulgation of regulations, the 
Independent Offices Appropriation Act 
of 1952, as amended, precludes the NRC 
from charging fees to Federal agencies 
for specific services rendered. While the 
NRC can assess annual fees to Federal 
agencies holding NRC licenses, the EPA 
is not considered a licensee of the NRC 
with respect to regulations promulgated 
by EPA relating to radionuclide 
emission standards. Further; NRC 
interactions with EPA are an integral 
part of NRC's responsibilities under the 
Atomic Energy Act. Therefore, NRC 
must include the costs of this work in 
its budget and cannot perform such 
work under reimbursable agreements. 

With respect to the NRC's 
international activities, the NRC budget 
includes certain international activities 
that are not directly related to NRC 
applicants or licensees. These activities 

170-SC-122 

are· performed because of their benefit to 
U.S. national interests. The NRC is 
required to perform some of these 
activities by the Atomic Energy Act 
(AEA) and, therefore, must budget for 
them. Over the past several years, the 
NRC has considered various means to 
recover the costs for international 
activities involving broad U.S. national 
interests, but has found no viable, fair 
way to do so. Further, it would not be 
practical to assess fees to foreign 
organizations, foreign governments, or 
to the State Department to whom some 
of the support is provided. For example, 
assessment of such fees might create 
foreign policy tensions that could 
complicate U.S. goals such as foreign 
reactor safety and nuclear non­
proliferation. Until such time as 
legislation is enacted allowing the NRC 
to exclude the cost of international 
activities from the fee base, the cost of 
these activities must continue to be 
recovered from NRC licensees. These 
costs will be recovered from the 
broadest base of NRC licensees as 
described in the response to Comment 
A.1. 

9. Fee Deferral Policy for Standard Plant 
and Early Site Reviews 

Comment. One commenter urged the 
NRC to reestablish the NRC's previous 
fee deferral policy for standard plant 
and early site reviews in order to 
encourage the development of 
standardized designs and in light of the 
NRC decision to issue designs to be 
certified through rulemaking rather than 
by granting a license for the certified 
design. 

Response. The Commission decided 
in its FY 1991 final fee rule that the 
costs for standardized reactor design 
reviews, whether for domestic or foreign 
applicants, should be assessed under 10 
CFR part 170 to those filing an 
application with the NRC for approval 
or certification of a standardized design 
(56 FR 31478; July 10, 1991). Recently, 
the Commission revisited this issue as 
part of its review of fee policy required 
by EPA-92 and reconfirmed its FY 1991 

. decision. The NRC continues to believe 
that the costs of these reviews should. be 
assessed to advanced reactor applicants. 
The NRC finds no compelling 
justification for singling out these types 
of applications for special treatment and 

· shifting additional costs to operating 
power reactors or other NRC licensees, 
and does not believe the points made by 
the commenter-are sufficient to change 
current policy. 
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10. Assessing Fees to Design 
Certification Applicants for Costs 
Following the Final Design Approval 

Comment. Two commenters stated 
that the Commission should revisit its 
policy decision to charge fees to design 
certification applicants following the 
issuance by the NRC staff of a Final 
Design Approval (FDA). 

Response. The statement of 
considerations accompanying the 
proposed rule said that the NRC would 
charge a vendo.r 10 CFR Part 170 fees for 
a design certification to recover all the 
costs of certification except the costs of 
any hearing that might be held under 10 
CFR 52.51(b) before an Atomic Safety 
and Licensing Board (60 FR 14673; 
March 20, 1995). These charges are 
required by existing rules. The only 
reason the NRC mentioned these fees in 
the statement of considerations was to 
reflect in a widely-read document a 
policy that NRC had articulated fully 
only in letters to the vendor applicants 
in December 1Q94. The letters were in 
response to inquiries from three vendors 
last summer. The vendors, particularly 
ABB-Combustion Engineering Nuclear 
Systems (ABB-CE), had argued that all 
the costs of certification should be 
recovered through annual fees charged 
to the NRC's current power reactor 
licensees. ABB-CE, which received an 
FDA last year for the System 80+ and 
has applied for certification of the same 
design, wrote extensive comments on 
what NRC said about certification fees 
in the statement of considerations.2 

Having considered ABB-CE's 
arguments, which were largely those 
ABB-CE had made last summer, the 
NRC has decided not to change the 
existing rules and policy on this issue. 
Although this whole topic is, strictly 
speaking, not part of this rulemaking, 
the NRC considers this rulemaking 
notice to be a useful vehicle for 
informing a larger public in some detail 
of ABB-CE's arguments and our 
responses. NRC's statements here are 
largely a repetition of arguments NRC 
made in the letters to the vendors and 
in a February 24, 1995, letter to the 
Senate Committee on Appropriations. 

Comment. ABB-CE cnarges that "NRC 
is proposing to change its fee rules in 
the middle of the process to the 
detriment of certification applicants. 
* * * " (Comments at 10) 

Response. Section 170.21 of the 
Commission's regulations has long 
explicitly listed standard design 
"certifications" among the regulatory 
actions for which "full cost" will be 

2 Stone & Webster Engineering Corporation 
submitted brief comments on this issue. Those 
comments match ·•ome of ABB-GE's, 

recovered through fees charged to 
applicants. See 10 CFR 170.21 (1994), 
Schedule of Facility Fees, heading B, 
"Standard Reference Design Review". 
This policy has been the law since Part 
52 was first promulgated. (See 54 FR 
15372, 15399; April 18, 1989.) Even 
when, in the past, 10 CFR part 170 
called for deferring payment of fees 
until a utility referenced the certified 
design, 10 CFR part 170 clearly said that 
the vendor would have to pay the "full 
cost of review for a standardized design 
approval or certification." 10 CFR 
170.12(e)(2)(1) (emphasis added). 

Comment. ABB-CE's most important 
argument for changing long-standing 
policy is that, according to ABB-CE, 
there is no benefit to ABB-CE in 
certification, except perhaps an 
"indirect" benefit of making the 
certified design attractive to U.S. 
utilities. (Comments at 4) ABB-CE says, 
"With the issuance of NRC's FDA in 
July 1994, * * * System 80+ constitutes 
a complete and approved standardized 
design which, without design 
certification rulemaking, has been 
accepted for bidding in the global 
marketplace." (Comments at 2) ABB-CE 
also argues that the nuclear utilities and 
their ratepayers and stockholders are the 
"direct" beneficiaries of certification, 
because it provides thorn with greatly 
reduced licensing risk, and because it 
contributes to the "continued viability 
* * * of an important energy option" 
and to the maintenance of the nuclear 
servicing-supply sector infrastructure. 
(Comments at 4) 

Response. While the utilities may 
benefit from certifications, the ·vendor is 
more likely to benefit than is any given 
utility. The NRC knows neither 
whether, nor how many, applicants for 
combined construction permits and 
operating licenses (COLs) will benefit 
from a given certification. Certainly. not 
all current power reactor licensees will 
reference every certified design, and so 
current licensees will not benefit from 
every certification. If the design is 
referenced, the vendor will benefit 
directly, but most utilities will not. The 
NRC believes that had ABB-CE not had 
a reasonable expectation of deriving 
benefits from the certification, ABB-CE 
would not have applied for it. 

Comment. ABB-CE points out that the 
vendor applicant does not become a 
"holder" of the design certification. In 
fact, a vendor other than the one that 
applied for certification can, as a matter 
of law, supply the certified design to a 
COL applicant. ABB-CE believes that 
this situation is incompatible with the 
notion that the original vendor is the 
primary beneficiary of the certification. 
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Response. The NRC agrees that the 
design certification applicant does not 
become a "holder" of the design 
certification. However, several things 
will make it difficult for a vendor other 
than the certification applicant to 
supply the design to a utility. First, 
proprietary information is protected 
during the certification proceeding (see 
10 CFR 52.Sl(c)J. Second, any vendor 
that supplies a design to an applicant 
for a· COL must be prepared to provide 
the NRC with a large amount of design 
information not contained in tho rule 
certifying the design. This information 
includes the detailed design of site­
specific portions of the plant, and 
"information normally contained in 
certain procurement specifications and 
construction and installation 
specifications" (see 10 CFR 52.63(c)). 
Third, any vendor supplying a COL 
applicant a certified design which 
another vendor brought to certification 
must pay part of any deferred fees the 
original vendor owes (see 10 CFR 
170.12(e)(2)(i)). Fourth and last, the 
original vendor's superior knowledge of 
the design will give that vendor a great 
advantage over competitors. 

Comment. ABB-CE also argues that 
10 CFR Part 170 fees should not be 
charged for a certification rulemaking 
because such a rulemaking is "generic." 
ABB-CE points out that the Commission 
has said that 'it will not charge 10 CFR 
part 170 fees for "generic rulemaking 
and guidance (e.g., 10 CFR part 52 and 
Regulatory Guides) for standard plants. 
* * *" (56 FR 31478; July 10, 1991.) 
"* * .* NRC has used the certification," 
ABB-CE says,"* * * to resolve 
broadbased policy issues that otherwise 
would have required independent 
public rulemaking proceedings." 
(Comments at 7) ABB-CE goes so far as 
to say.that "nearly all of the procedural 
and substantive provisions in the 
proposed rule for System 80+ are 
similar or identical to those for the 
ABWR." (Comments at 6) 

Response. The proposed rules which 
would certify the System 80+ and the 
ABWR are no more generic than 
licenses certifying the same designs 
would have been.3 The resolutions of 
policy issues in the proposed rules are 
resolutions specific to those two 
designs. Moreover, the two proposed 
rules .are quite different. It is important 
to understand that the few pages of the 

3 It might have been difficult, if not impossible, 
for the System 80+ to be certified by license. 
Section 103d of the Atomic Energy Act says in part, 
"No license may be issued to an alien or any 
corporation or other entity if the Commission 
knows or has reason to believe it is owned, 
controlled, or dominated by an alien, a foreign 
corporation, or a foreign government." 
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proposed rules which appeared in the 
Federal Register are only small parts of 

· the rules. Both will incorporate by 
reference "Tiers" 1 and 2 of the 
complete designs. Thus the proposed 
rules are substantively as different as 
the designs themselves. Even the 
portions published in the Federal 
Register have no legal force with respect 
to other designs. 

The NRC did state that 10 CFR part 
170 fees would not be charged for 
"generic rulemakings (e.g., 10 CFR part 
52) on standard plants." However, as 
the parenthetical reference to 10 CFR 
part 52 shows, the NRC was using the 
phrase "generic rulemaking" to refer to 
rulemaking which, like 10 CFR part 52 
itself, applies to all, or at least many, 
designs. 

Comment. ABB-CE asserts that the 
whole of a design certification 
rulemaking should be regarded as.a 
"contested hearing" and thus have no 
10 CFR part 170 fees charged in 
connection with it. ABB-CE's argument 
is, first, that under the Administrative 
Procedure Act (APA), notice and 
comment rulemaking constitutes a 
"'hearing", and second, that the 
rulemaking surely will be "contested", 
because there will, in all likelihood, be 
filed "material comments reasonably 
opposing aspects of the proposed rule." 
(Comments at 9) 

Response. It has long been the policy 
of the NRC not to charge 10 CFR part 
170 fees for "contested" hearings, 
namely those adjudicatory hearings 
which are not mandated by law. The 
costs of such hearings are recovered 
through annual fees imposed under 10 
CFR part 171. The NRC agrees that 
applicants for design certification 
should not be charged 10 CFR part 170 
fees for any hearings held before an 
Atomic Safety and Licensing Board 
under 10 CFR 52.51(b), which offers an 
opportunity for a hearing on a proposed 
certification. 

However, ABB-CE's position that the 
whole rulemaking is a "contested 
hearing" is neither required by law nor 
consistent with the meaning usually 
attributed to the phrase "contested 
hearing" in discussions of NRC matters. 
The phrase refers to those hearings, or 
parts of hearings, which are held under 
subpart G or subpart L of 10 CFR part 
2, but which would not take place 
unless some party outside the agency 
asked for them. The Supreme Court case 
cited by ABB-CE for the prop<;>sition 
that every rulemaking is a "contested 
hearing", US v. Florida East Coast 
Railway, 410 US 224 (1973), says only 
that notice and comment rulemaking 
will, in certain circumstances, satisfy a 
statute's requirement for a rulemaking 

hearing. The Court's decision does not 
say that every rulemaking is a hearing. 

Comment. ABB-CE argues that 
charging vendors for the costs of 
certification is inconsistent with the 
NRC's recent decision to recover the 
costs of confirmatory research "related 
to the design" from the utilities, under 
10 CFR part 171. If NRC recovers those 
costs from the utilities, then, argues 
ABB-CE, NRC should recover all the 
costs of certification from the utilities, 
because those costs too are "related .to 
the design." 

Response. ABB-CE misconstrues the 
policy. Its aim is to charge vendors 
applying for FDAs and certifications of 
standard designs for only the research 
which is necessary to support the 
issuance of the FDA or certification. 
Research initiated to address generic 
issues, sl:.ch as human factors or code 
development, would be charged to the 
utilities under 10 CFR part 171, even if 
it had a bearing on the review of a 
standard design. (See 60 FR 14673; 
March 20, 1995.) There is in this 
nothing inconsistent with the existing 
regulations on certification fees. In both 
cases, the NRC is charging the vendors 
for what must be done before issuance 
of'the FDA or certification. 

III. Final Action 

The NRC is amending its licensing, 
inspection, an<! annual fees to recover 
approximately 100 percent of its FY 
1995 budget authority, including the 

. budget authority for its Office of the 
Inspector General, less the 
appropriations received from the NWF. 
For FY 1995, the NRC's budget authority 
is $525.6 million of which 
approximately $22.0 million has been 
appropriated from the NWF. Therefore, 
OBRA-90 requires that the NRC collect 
&pproximately $503.6 million in FY 
1995 through 10 CFR part 170 licensing 
and inspection fees and 10 CFR part 171 
annual fees. This amount to be 
recovered for FY 1995 is about $9.4 
million iess than the total amount to be 
recovered for FY 1994 and $15.3 million 
less when compared to the amount to be 
recovered for FY 1993. The NRC 
estimates that approximately $141.1 
million will be recovered in FY 1995 
from the fees assessed under 10 CFR 
part 170. The remaining $362.5 million 
will be recovered through the 10 CFR 
part 171 annual fees established for FY 
1995. 

Recognizing that OBRA-90· may have 
resulted in certain fees that were unfair 
or inequitable, Congress in Section 
2903(c), of the Energy Policy Act of 
1992 (EPA-92), directed the NRC to 
review its annual fee policy, solicit 
public comment on the need for changes 
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to this policy, and recommend to the 
Congress any changes to existing law 
needed to prevent placing unfair 
burdens on NRC licensees. The NRC 
reviewed more than 500 public 
comments submitted.in response to the 
request for comment published in the 
Federal Register on April 19, 1993 (58 
FR 2111'6), and sent its report to 
Congress on February 23, 1994. A copy 
of thineport has been placed in the 
Public Document Room. This report 
concluded. that modifications to existing 
statutes governing NRC fees are 
necessary to alleviate licensees' major 
concerns about fairness and equity and 
to reduce the NRC administrative 
burden resulting from· assessing fees. 
The report recommended enactment of 
legislation that would reduce the 
amount to be recovered from fees from 
100 percent of the NRC budget to 
approximately 90 percent of the budget 
and eliminate the requirement that NRC 
assess 10 CFR part 170 fees. 

In yiew of the fact that legislation has 
not been enacted to address licensees' 
fairness and equity concerns and the 
concern about the additional workload 
generated by 100 percent fee recovery, 
the Commission has reexamined its 
existing fee policies to determine 
whether they can be made more 
·equitable. This reexamination was 
undertaken with the goal of addressing, 
within the limitations of the existing 
laws governing NRC fees, the concerns 
identified in the report to Congress and 
improving other features of the NRC fee 
program: Based on this reexamination, 
the NRC is amending 10 CFR parts 170 
and 171 to partially alleviate the 
identified concerns and improve the 
process of collecting NRC fees. 

These final changes are summarized 
as follows and detailed in the following 
sections. 

1. The method for allocating the 
budgeted costs that cause fairness and 
equity concerns is changed. 
Approximately $56 million of NRC costs 
either do not directly benefit NRC 
licensees or provide benefits to non­
NRC licensees. These costs will be 
treated similar to overhead and 
distributed to the broadest base of NRC 
licensees based on the percent of the 
budget for each class. As a result, power 
reactors will pay a greater percentage of 
these costs. 

2. The selected materials inspection 
fees (i.e., flat fees and others with 
reasonable averages), hereinafter 
referred to as "flat" inspection fees in 10 
CFR 170.31, are eliminated and the 
inspection costs are included with the 
annual materials fees in 10 CFR 
171.16(d). These actions will streamline 
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the license fee process and provide 
more predictable fees. 

3. The methodology for calculating 
the professional hourly rate is changed 
to better align the budgeted costs with 
the major classes of licensees. Two 
professional staff-hour rates are 
established instead of a single rate. 

4. The methodology for calculating 
annual fees for power reactors, fuel 
facilities and uranium recovery 
licensees is changed to make annual 
fees more closely reflect the cost of 
providing regulatory services to the 
classes and subclasses of licensees and 
to improve efficiency. 

5. NRC small entity and lower-tier 
size standards are modified for annual 
fee purposes. 

6. The proration provision in 10 CFR 
171 has been amended to allow 
proration of annual fees when materials 
licenses are downgraded during the 
year. 

As a result of the reduced budget 
amount to be recovered for FY 1995, 
increased 10 CFR part 170 fee 
collections from power reactors, and 
these final changes, the annual fees for 
a large majority of the licensees hove 
been reduced. The following provides 
illustrative examples of the changes in 
the annual fees. 

Class of licens­
ees 

Power Reactors 
Nonpower Reac-

tors ................ 
High Enriched 

Fuel Facility ... 
Low Enriched 

Fuel Facility ... 
UFo Conversion 
Uranium Mills .... 
Typical materials 

licenses 
Radiographers .. 
Well Loggers ..... 
Gauge Users ..... 
Broad Scope 

Medical .......... 

Annual fee 

FY 1994 FY 1995 

$3,078,000 $2,936,000 

62,200 56,500 

3,231,770 2,569,000 

1,484,770 1,261,000 
.1,179,770 639,200 

74,670 60,900 

19,170 13,900 
12,870 8,100 
2,470 1,700 

32,570 23,200 

To help stabilize fees, beginning in FY 
1996, the NRC will adjust the annual 
fees only by the percent change in 
NRC's total budget. The annual fees in 
this final FY 1995 rule will be used as 
a base, and the percentage change (plus 
or minus) in the NRC total FY 1995 
budget will be applied to all annual fees 
for the next four years (FY 1996-FY 
1998 and FY 1999 ifOBRA-90 is 
extended) unless there is a substantial 
change in the total NRC budget or the 
magnitude of the budget allocated to a 
specific class of licensees, in which case 

the annual fee base would be 
reestablished. The decision on whether 
to establish a new baseline will be made 
each year during budget formulation. 
For example, if the total NRC budget is 
reduced by 3 percent and the number of 
licenses and the amount estimated to be 
recovered under 10 CFR part 170 

•. remains constant in a given fiscal year, 
: then all annual fees would be reduced 
• by approximately 3 percent. 

Tne NRC contemplates that any fees 
' to be collected as a result of this final 
' rule will be assessed on an expedited 
basis to ensure collection of the required 
fees by September 30, 1995, as 
stipulated in OBRA-90. Therefore, as in 
FYs 1991-1994 the fees will become 
effective 30 days after publication of the 
final rule in the Federal Register. The 
NRC will send a bill for the amount of 
the- annual fee to the licensee or 

. certificate, registration, or approval 
holder upon publication of the final 

: rule. Payment will be due on the 
1 effective date of the FY 1995 rule. 
, The NRC will continue the proration 
, of annual fees, established in FY 1994, 
; in accordance with the provisions of 

§ 171.17 for new licensees and requests 
: for termination. The annual fees for both 

reactor and material licensees are 
prorated based on (1) The date 
applications are filed during the FY to 
terminate a license or obtain a 
possession-only license (POL) and (2) 

' the date new licenses are issued during 
· the FY. 

: A. Amendments to 1 O CFR part 170: 
Fees for Facilities, Materials, Import and 
Export licenses, and Other Regulatory 

: Services 

Four amendments have been made to 
'. part 170. These amendments do not 
' change the underlying basis for the 
: regulation-that fees be assessed to 
applicants, persons, and licensees for 
specific identifiable services rendered. 

, The amendments also comply with the 
: guidance in the Conference Committee 
· Report on OBRA-90 that fees assessed 
under the Independent Offices 

, Appropriation Act (IOAA) recover the 
full cost to the NRC of identifiable 

i regulatory services each applicant or 
licensee receives. 

First,§ 170.11 is amended to conform 
it to section 161 w. of the Atomic Energy 

. Act of 1954, as amended (AEA). That 
· section of the AEA currently allows the 
Commission to charge part 170 fees to 
power reactors operated by the 
Tennessee Valley Authority or other 
Federal government entities and to 
uranium enrichment facilities operated 
by the United States Enrichment 
Corporation, as these reactors and 
facilities are licensed or certified by the 
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NRC. In all other cases, the NRC is 
prevented from charging part 170 fees to 
Federal agencies for services rendered, 
due to a prohibition on such charges 
contained in the Independent Offices 
Appropriation Act, 31 U.S.C. 9701. 

Second, the current method of 
calculating the 10 CFR part 170 
·professional hourly rate is revised. 
Currently, there is one professional 
ho~ly rate established in§ 170.20, 
which is used to determine the fees 
assessed by the NRC. This professional 
hourly rate was $133 per hour for FY 
1994. The NRC has established two 
professional hourly rates for FY 1995, 
which will be used to determine the 
part 170 fees. The NRC has established 
a rate of $123 per hour ($214,765 per 
direct FTE) for the reactor program. This 
rate is applicable to those activities 
covered by 10 CFR 170.21 of the fee 
regulations. A second rate of $116 per 
hour ($203,096 per direct FTE) is 
established for the nuclear materials and 
nuclear waste program. This rate is 
applicable to those activities covered by 
10 CFR 170.31 of the fee regulations. 
These rates are based on the FY 1995 
direct FTEs and that portion of the FY 
1995 budget that does not constitute 
direct program support (contractual 
services-costs) and is not recovered 
through the appropriation from the 
NWF. 

The two rates are based on cost center 
concepts that are now being used for 
NRC budgeting purposes. In 
implementing cost center concepts, all 
budgeted resources for each cost center 
are assigned to that center for analysis 
and license (ee purposes to the extent 
they can be separately distinguished. 
These costs include all salaries and 
benefits, contract support, and travel 
that are required for each cost center 
activity. Additionally, all resources for 
the Advisory Committee on Reactor 
Safeguards (ACRS), the Advisory 
Committee on Nuclear Waste (ACNW). 
the Office oflnvestigation (Oil, the 
Office of Enforcement (OE), and all 
program direct resources for the Office 
of the General Counsel (OGC) are 
assigned to cost centers. The NRC took 
a first step in this direction in FY 1994 
when it directly assigned additional 
effort to the rei;ictor and materials 
programs for QI, OE, ACRS and ACNW. 
Commenters supported this change in 
FY 1994 indicating that such 
assignment better defines the 
beneficiaries of certain regulatory 
activities and more equitably allocates 
the fees for services provided (59 FR 
36897; July 20, 1994). The cost center 
concept is discussed more fully in 
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Section IV-Section-by-Section 
Analysis. 

Third, the current part 170 licensing 
and inspection fees in§§ 170.21 and 
170.31 for applicants and licensees ere 
revised to reflect both the revised hourly 
rates and the results of the review 
required by the Chief Financial Officers 

. (CFO) Act. To comply with th!l 
requirements of the CFO Act, the NRC 
has evaluated historical professional 
staff hours used to process a licensing· 
action (new license, renewal, and · 
amendment) for those materials 
licensees whose fees are based on the 
average cost method (flat fees). 

Based on evaluation ofthe historical 
data related to the average number of 
professional staff hours needed to 
complete materials licensing actions, 
the NRC has increased the fees in some 
categories and.decreased the fees in 
others to reflect the costs incurred in 
completing the licensing actions. Thus, 
the revised average professional staff 
hours reflect the changes in the NRC 
licensing review. program that have 
occurred since FY 1993. The revised 
licensing fees ere based on the new 
average professional staff hours needed 
to process the licensing actions 
multiplied by the nuclear materials 
professional hourly rate for FY 1995 of 
$116 per hour. The data for the average 
number of professional staff hours 
needed to complete licensing actions 
were last updated in FY 1993 (58 FR 
38666; July 20, 1993). For new licenses 
and amendments, the licensing fees for 
FY 1995 ere reduced in approximately 
50 percent of the cases, while the fees 
for renewals increase in over 70 percent 
of the cases. · 

Fourth, the NRC is streamlining the 
fee program and improving the 
predictability of fees by eliminating the 
materials "flat" inspection fees in 
§ 170.31 and including the cost of the 

· inspections in 10 CFR part 171. 
Eliminating the 10 CFR part 170 
materials "flat" fees recognizes that the 
"regulatory service" to licensees, 
referred to in OBRA-90, comprises the 
total regulatory activities that NRC 
determines ere needed to regulate a 
class of licensees. These regulatory 
services include not only inspections, 
but also research, rulemaking, orders, 
enforcement actions, responses to 
allegations, incident investigations, and 
other activities necessary to regulate 
classes of licensees. This action does.not 
result in any net fee increases for 
affected licensees and will provide 
those licensees with greater fee 
predictability, a frequent request made 
in licensees' comments on past fee 
rules. The materials annual fees, which 
include the cost of inspections, become 

effective for FY 1995, and those 
materials licensees who paid a "flat" 10 
CFR part 170 fee for inspections 
conducted in FY 1995 will receive a 
credit for those payments towards the 
FY 1995 annual fee assessed under 10 
CFR part 171. Because there is no 
annual fee for licensees operating under 
reciprocity in non-Agreement States, the 
reciprocity inspection fee has been 
combined with the application fee. 

In summary, the NRC is (1) 
establishing two 10 CFR part 170 hourly 
rates; (2) revising the licensing fees 
assessed under 10 CFR part 170 in order· 
to comply with the CFO Act's 
requirement that fees be revised to 
reflect the cost to the agency of 
providing the service; and (3) 
eliminating the materials "flat" 
inspection fees in§ 170.31 and 
including the costs of inspections with 
the materials annual fees in§ 171.16(d), 
or with the reciprocity application fee in 
§ 170.31, fee Category 16. 

B. Amendments to 10 CFR Part 171: 
Annual Fees for Reactor Operating 
Licenses, and Fuel Cycle Licenses and 
Materials Licenses, Including Holders of 
Certificates of Compliance, 
Registrations, and Quality Assurance 
Program Approvals and Government 
Agencies Licensed by NRG 

Ten amendments have been made to 
10 CFR part 171. First, the NRC is 
modifying its method for recovering 
certain budgeted costs. The NRC's 
February 23, 1994, report to Congress in 
response to EPA-92 identified fairness 
and equity concerns regarding the fees 
charged to recover the cost of certain 
NRC activities. Many licen11ees believed 
it was unfair to charge them fees for 
activities and policies undertaken by the 
NRC that did not benefit them and were 
not requested by them. The NRC is 
modifying its current policies for 
allocating the budgeted costs for these 
and other activities that cause fairness 
and equity concerns, including 
international activities, the nonprofit 
educational exemption, the 10 CFR part 
170 statutory exemption for Federal 
agencies, the small entity annual fee 
reduction resulting from implementing 
the Regulatory Flexibility Act, certain 
Site Decommissioning Management 
Program (SDMP), generic 
decommissioning and reclamation 
activities, and regulatory activities that 
support both NRC and Agreement State 
licensees. The budgeted costs of 
approximately $56 million for these 
activities have been allocated to the 
broad~t base of NRC licensees because 
the activities are necessary for the NRC 
to carry out its responsibilities but, in 
most instances, go beyond the 
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regulation of those licensees or 
applicants that pay fees. Thus, the NRC 
is allocating the approximately $56 
million in fees for activities that raise 
fairness and equity concerns to the 
broadest base of NRC licensees, based 
on the budgeted dollars for the class of 
licensees. By allocating the costs in this 
way, the entire population ofNRC 
licensees pay the costs. The allocation is 
based on the amount of the budget 
directly attributable to a class of 
licensees. This results in operating 
power reactors paying approximately 89 
percent of the costs of the activities in 
question with other classes of licensees 
paying their respective share of these 
costs as follows: 3 percent to fuel · 
facilities, 5 percent to materials 
licensees, and 1 percent to each of the 
spent fuel, uranium recovery and 
transportation classes of licensees. 

Second, 10 CFR 171.13 is amended to 
provide that the NRC will publish the 
proposed rule in the Federal Register as 
early as is practicable but no later than 
the third quarter of the fiscal year. 
Currently, the regulations provide for 
issuance of the proposed rule during the 
first quarter of the fiscal year. · 

Third,§§ 171.15 and 171.16 are 
amended to revise the annual fees for 
FY 1995 to recover approximately 100 
percent of the FY 1995 budget authority, 
loss foes collected under 10 CFR part 
170 and funds appropriated from the 
NWF. 

Fourth, the annual fees for operating 
power reactors in§ 171.15(d) are revised 
to reflect a single uniform annual fee. 
The NRC is streamlining the fee 
program by assessing one uniform 
annual fee for all operating power 
reactors. 

Fifth, as discussed earlier, the annual 
fees for materials licenses in§ 171.16(d) 
include the budgeted costs for certain 
materials inspections which .were 
previously recovered under 10 CFR 
170.31 .. 

Sixth, the NRC is refining the method 
for calculating the annual fees for fuel 
facilities and uranium recovery 
facilities. The NRC indicated in its final 
FY 1994 fee rule that given the 
ques.tions raised at that time by B&W 
Fuel Company, General Atomics, and 
other fuel facilities, it would reexamine 
the fuel facility subclass categorizations, 
and include any restructuring resulting 
from this reexamination in the FY 1995 
proposed rule for notice and comment 
(59 FR 36901; July 20, 1994). The NRC's 
revised methodologie_s for determining 
annual fees for fuel facility and uranium 
recovery licensees, described in the 
proposed rule, are based on this 
reexamination. These revised 
methodologies have been used to 
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determine the FY 1995 annual fees for 
both fuel facility and uranium recovery 
licensees. The use of the revised 
methodologies results in an annual fee 
that more accurately reflects the cost of 
providing regulatory services to each 
fuel facility and uranium recovery 
licensee. The revised methodologies are 
explained in more detail in Section IV­
Section-by-Section Analysis. 

Seventh, the NRC is modifying the 
lower-tier size standard for those 
licensees that qualify as a small entity 
under the NRC's size standards. On 
April 7, 1994 (59 FR 16513), the Small. 
Business Administration (SBA) issued a 
final rule changing its size standards. 
The SBA adjusted its receipts-based size 
standard levels to mitigate the effects of 
inflation from 1984 to 1994. On April 
11, 1995 {60 FR 18344), the NRC 
published a final rule amending the 
NRC's size standards. The NRC adjusted 
its receipts-based size standards from 
$3.5 million to $5 million to 
accommodate inflation and to conform 
to the SBA final rule. The NRC also 
eliminated the separate $1 million size 
standard for private practice physicians 
and applied the receipts-based size 
standard of $5 million to this class of 
licensees. This mirrors the revised SBA 
standard of $5 million for medical 
practitioners. The NRC also established 
a size standard of 500 or fewer 
employees for business concerns that 
are manufacturing entities. This 
standard is the most commonly used 
SBA employee standard and applies to 
the types of manufacturing industries 
that hold an NRC license. 

The NRC has used the revised 
standards in the final FY 1995 fee rule. 
The small entity fee categories in 
§ 171.16(c) of this final fee rule have 
been modified to reflect the changes in 
the NRC's size standards. The existing 
maximum small entity annual fee of 
$1800 is continued for all small entities 
except those defined as lower-tier small 
entities in this rule. The existing lower­
tier small entity fee of $400 will be 
assessed for those manufacturing 
industries and educational institutions 
not State or publicly supported with 
less than 35 employees, small 
governmental jurisdictions with a 
population of less than 20,000, and non­
manufacturing entities with gross 
receipts of less than $350,000, a higher 
threshold than the current lower-tier 
level of $250,000 in gross receipts. 

Eighth, Footnote 1 of 10 CFR 
171.16(d) is amended to provide for a 
waiver of the FY 1995 annual fees for 
those materials licensees, and holders of 
certificates, registrations, and approvals 
who either filed for termination of their 
licenses or approvals or filed for 

possession only/storage licenses prior to 
October 1, 1994, and permanently 

· ceased licensed activities entirely by 
September 30, 1994. All other licensees 
and approval holders who held a license 
or approval on October 1, 1994, are 
subject to FY 1995 annual fees. This 
change is in recognition of the fact that 
since the final FY 1994 rule was 
published in July 1994, licensees have 
continued to file requests for 
termination of their licenses or 
certificates with the NRC. Other 
licensees have either called or written to 
the NRC since the FY 1994 final rule 
became effective requesting further 
clarification and information concerning 
the annual fees assessed. The NRC is · 
responding to these requests as quickly 
as possible. However, the NRC was 
unable to respond and take action on all 
of the requests before the end of the 
fiscal year on September 30, 1994. 
Similar situations existed after the FY 
1991, FY 1992, and FY 1993 rules were 
published, and in those cases, NRC 
provided an exemption from the 
requirement that the annual fee is 
waived only when a license is 
terminated before October 1 of each 
fiscal year. 

Ninth,§ 171.17 is amended to add a 
proration provision for materials 
licenses that are downgraded during the 
year to a lower fee category. This 
provision would permit those materials 
licensees who filed applications to 
downgrade their licenses to a lower fee 
category during the period October 1 
through March 31 of a fiscal year to pay 
reduced annual fees. 

Tenth.-§171.19 is amended to credit 
the quarterly partial annual fee 
payments and "flat" inspection fee 
payments for FY 1995 inspections 
already made by certain licensees in FY 
1995 either toward their total annual fee 
to be assessed or to make refunds, if 
necessary. 

The amounts to be collected through 
annual fees in the amendments to 10 
CFR part 171 are based on the two 
revised professional hourly rates 
discussed previously in the summary of 
the changes to 10 CFR part 170. The 
amendments to 10 CFR part 171 do not 
change the underlying basis for 10 CFR 
part 171; that is, charging a class of 

. licensees for NRC costs attributable to 
that class of licensees. The changes are 
consistent with tho C:ongrossionnl 
guidance in the Conference Committee 
Report on OBRA-90, which states that 
the "conferees contemplate that the 
NRC will continue to allocate generic 
costs that are attributable to a given 
class of licensees to such class" and the 
"conferees intend that the NRC assess 
the annual charge under the principle 
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that licensees who require the greatest 
expenditures of the agency's resources 
should pay the greatest annual fee" (136 
Cong. Rec. at H12692-93). For those 
NRC costs not attributable to a class of 
licensees, the amendments· to 10 CFR 
part 171 follow the conferees' guidance 
which states that "the Commission 
should assess the charges for these costs 
as broadly as practicable in order to 
minimize the burden· for these costs on 
any licensee or class of licensees * * *" 
(136 Cong. Rec. at H12692-3). 

· C. FY 1995 Budgeted Costs 
The FY 1995 budgeted costs, by majm: 

activity, that will be recovered through 
10 CFR parts 170 and 171 fees are 
shown in Table I. 

TABLE 1.-RECOVERY OF NRC's FY 
1995 BUDGET AUTHORITY 

[Dollars in millions] 

Recovery method 

Nuclear waste fund .................. . 
Part 170 (license and inspec-

tion fees) .............................. . 
Other receipts .......................... . 
Part. 171 (annual fees): 

Power Reactors ................... . 
Nonpower Reactors ............. . 
Fuel Facilities ....................... . 
Spent Fuel Storage .............. . 
Uranium Recovery ............... . 
Transportation ...................... . 
Material Users ..................... .. 
Rare Earth Facilities ............ . 

Subtotal Part 171 ............ .. 
Costs remaining to be recov-

ered not identified above .... .. 

Total .................................. . 

Estimated 
amount 

$22.0 

141.1 
.1 

262.2 
.3 

10.1 
1.6 
1.8 
4.2 

1 24.7 
.1 

$305.0 

57.4 

$525.6 

1 lncludes-$5.8 million that will not be recov­
ered from small materials licensees because 
of the reduced small entity fees. 

In addition to the $57.4 million 
remaining to be recovered in Table I, 
approximately $5.8 million must be 
collected as a result of continuing the 
$1,800 maximum fee for small entities 
and the lower-tier small entity fee of 
$400 for certain licensees. The 
composition of the $63.2 million is as 
follows: 

TABLE IL-ACTIVITIES TO BE RECOV­
ERED THROUGH ASSESSMENT OF A 
SURCHARGE 

Activities 

Federal Agency Exemption ..... . 
Nonprofit Educational Exemp-

tion ....................................... . 
International Activities ............. .. 
Small Entity Subsidy ................ . 

Dollars in 
millions 

$1.6 

6.1 
10.5 
5.8 
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TABLE 11.-ACTIVITIES TO BE RECOV­
ERED THROUGH ASSESSMENT OF A 
SURCHARGE-Continued 

Activities Dollars in 
millions 

Agreement State Oversight ...... 
Regulatory Support to Agree-

ment States .......................... . 
Site Decommissioning Manage-

ment Plan ............................. . 
Generic Decommissioning and 

Reclamation ........................ .. 
Generic Low Level Waste 

(LLW) ................................... . 

Total .................................. . 

6.2 

14.2 

6.2 

5.6 

7.0 

.$63.2 

The NRC is continuing the existing 
policy for recovering the $7 million for 
generic LLW activities from licensees 
that generate significant LLW. The 
revised method of allocation, described 
in detail in the FY 1993 final rule (58 
FR 38669; July 20, 1994) allocates the· 
LLW costs between two groups: large 
generators (power reactors and large fuel 
facilities) and small generators (all other 
LLW-producing licensees). The 
remaining $56.2 million is distributed to 

· virtually all classes of licensees based 
on the percentage of the total budget 
directly aHocated to each class. The 
resulting allocations of the $63.2 million 
are as follows: 
$55.2 million to operating power 

reactors; 
$2.2 million tofuel facilities; 
$.6 million to spent fuel storage 

licensees; 
$.6 million to transportation licensees; 
$.6 million to uranium recovery 

facilities; and 
$4.0 million to other materials licensees. 

IV. Section-by-Section Analysis 
The following analysis of those 

sections that are amended by this final 
rule provides additional explanatory 
information. All references are to Title 
10, Chapter I, U.S. Code of Federal 
Regulations. 

Part 170 

Section 170.11 Exemptions 
This soction is urnended to conform 

the fee regulations to section 161 w. of 
the Atomic Energy Act of 1954, as 
amended (AEA). That section of the 
AEA currently allows the Commission 
to charge part 170 fees to power reactors 
operated by the Tennessee Valley 
Authority or other Federal government 
entities and to uranium enrichment 
facilities operated by the United States 
Enrichment Corporation (USEC), as 
these reactors and facilities are licensed 
or certified by the NRC. The NRC has 
been assessing the USEC 10 CFR part 

170 fees under the authority provided in 
section 161w. of the AEA. In this final 
rule, the NRC is now amending § 170.11 
to conform its regulations to this 
statutory provision. In all other cases, 
the NRC is prevented from charging 10 
CFR part 170 fees to Federal agencies for 
services rendered, due to a prohibition 
on such charges contained in the 
Independent Offices Appropriation Act,. 
31 u.s.c. 9701. 

Section 170.20 Average Cost Per 
Professional Staff Hour 

This section is amended to establish 
two professional staff-hour rates based 
on FY 1995 budgeted costs-one for the 
reactor program and one for the nuclear 
material and nuclear waste program. 
Accordingly, the NRC reactor 
professional staff-hour rate for FY 1995 
for all activities that are based on full 
cost under§ 170.21 is $123 per hour, or 
$214,765 per direct FTE. The NRC 
nuclear material and nuclear waste 
professional staff-hour rate for all 
materials activities that are based on full 
cost under§ 170.31 is $116 per hour, or 
$203,096 per direct FTE. The rates are 
based on the FY 1995 direct FTEs and 
NRC budgeted costs that are not· 
recovered through the appropriation · 
from the NWF. The NRC has used cost 
center concepts in reallocating certain 
costs to the reactor and materials 
programs in order to more closely align 
the budgeted costs with specific classes 
of licensees. The method used to 
determine the two professional hourly 
rates is as follows: 

1. The direct program FTE levels are: 
identified for both the reactor program 
and the nuclear material and waste 
program. 

2. Direct contract support, which is 
the use of contract or other services in 
support of the line organization's direct 
program, is excluded from the 
calculation of the hourly rate because 
these support costs are charged qirectly 
through the various categories of fees. 

3. All other direct program costs (i.e., 
Salaries and Benefits, Travel) represent 
"in-house" costs and are to be collected 
by dividing them uniformly by the total 
number of direct FTEs for the program. 
In addition, Salary and Benefits plus 
contracts for General and 
AdII}inistrative Support are allocated to 
each program based on that program's. 
salary and benefits. This method results· 
in the following costs, to be included in 
the hourly rates. 
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TABLE 111.-FY 1995 BUDGET AU­
THORITY TO BE INCLUDED IN HOUR­
LY RATES 

[Dollars in millions] 

Salary and benefits Reactor· Materials 
program program 

Program .................... $148.5 $43.5 
Allocated Agency 

Management and 
Support .................. 39.9 11.7 

Subtotal .............. 188.4 55.2 

General and Adniiriis-
trative Support 
(G&A): 
Program Travel 

and Other Sup-
port ..................... 13.3 2.7 

Allocated Agency 
Management and 
Support .............. 73.6 21.6 

Subtotal .............. 86.9 24.3 

Less offsetting re-
ceipts ................. .1 ............... 
Total Budget In-

eluded in Hour-
ly Rate ............ 276.2 79.5 

Program Direct FTEs 1,281.6 391.6 
Rate per Direct FTE . 214,765 203,096 
Professional Hourly 

Rate ....................... 123 116 

Dividing the $275.2 million budget for 
the reactor program by the number of · 
reactor program direct FTEs (1281·.6) 
results in a rate for the reactor program 
of $214,765 per Fl'E for FY 1995. 
Dividing the $79.5 million budget for 
the nuclear materials and nuclear waste 
program by the number of program 
direct FTEs (391.6) results in a rate of 
$203,096 per FfE for FY 1995. 'Phe 
Direct FTE Hourly Rate for the reactor 
program is $123 per hour (rounded to 
the nearest whole dollar). This rate is 
calculated by dividing the cost per 
direct FTEs ($214,765) by the number of 
productive hours in one year (1744 
hours) as indicated in 0MB Circular A-
76, "Performance of Commercial 
Activities." The Direct FTE Hourly Rate 
for the materials. program is $116 per 
hour (rounded to the nearest whole 
dollar). This.rate is calculated by 
dividing the cost per direct FTEs 
($203,096) by the number of productive 
hours in one year (1744 hours). The two 
professional rates of.$123 per hour and 
$116 per hour are lower than the FY 
1994 rate of $133 per hour because the 
budget has been reduced and cost center 
concepts have been implemented with 
the effect that more direct FTEs have 
been charged to the programs. 
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Section 170.21 Schedule of Fees for 
Production and Utilization Facilities, 
Review of Standard Reference Design 
Approvals, Special Projects, Inspections 
and Import and Export Licenses 

The licensing and inspection fees in 
this section, which ere based on full­
cost recovery, are revised to reflect the 
FY 1995 budgeted costs and to recover 
costs incurred by the NRC in providing 
licensing and inspection services to 
identifiable recipients. The· fees assessed 
for services provided under the 
schedule are based on the professional 
hourly rate, as shown in§ 170.20, for 
the reactor program and any direct 
program support (contractual services) 
costs expended by the NRC. Any 
professional hours expended on or after 
the effective date of this final rule will 
be assessed at the FY 1995 hourly rate 
for the reactor program as shown in 
§ 170.20. Although the average amounts 
of time to review import and export 
licensing applications have not 
changed, the fees in§ 170.21, facility 
Category K, have decreased from FY 
1994 as a result of the decrease in the 
hourly rate. 

For those applications currently on 
file and pending completion, footnote 2 
of§ 170.21 is revised to provide that the 
professional hours expended up to the 
effective date of the final rule will be 
assessed at the professional rates in 
effect at the time the service was 
rendered. For topical report applications 
currently on file which are still pending 
completion of the review and for which 
review costs have reached the 
applicable fee ceiling established by the 
July 2, 1990 rule, the costs incurred after 
any applicable ceiling was reached 
through August 8, 1991, will not be 
billed to the applicant. Any professional 
hours expended for the review of topical 
report applications, amendments, 
revisions, or supplements to a topical 
report on or after August 9, 1991, are 
assessed at the applicable rate 
established by § 170.20. 

Section 170.31 Schedule of Fees for 
Materials Licenses and Other Regulatory 
Services, Including Inspections and 

· Import and Export Licenses 

The licensing and inspection fees in 
this section, which ere based on full­
cost recovery, are modified to recover 
the FY 1995 costs incurred by the NRC 
in providing licensing and inspection 
services to identifiable recipien.ts. The 
fees assessed for services provided 
under the schedule will be based on 
both the professional hourly rate as 
shown in § 170.20 for the materials 
program and any direct program support 
(contractual services) costs expended by 

. the NRC. Those licensing fees, which 

. are based on the average time to review 
· an application ("flat" fees), are adjusted 
, to reflect both the·revised average 
, professional staff hours needed to 

process a licensing action (new license, 
, renewal, and amendment) and the 
: decrease in the professional hourly rate 
i from $133 per hour in FY 1994 to $116 
'per hour in FY 1995. The "flat" 
' materials.inspection fees in§ 170.31 are 

· · eliminated and combined with the 
materials annual fees in§ 171.16(d). 
Because there is no annual fee for 

: licensees operating under reciprocity in 
: non-Agreement States,.the application 
· fee includes the costs of inspections. 

As previously indicated, the CFO Act 
requires that the NRC conduct a review, 
on a biennial basis, of fees and other 
charges imposed by the agency for jts 
services and revise those charges to 
reflect the costs incurred in providing 

· the services. Consistent with the CFO 
: Act requirement, the NRC has 
, completed its most recent review of · 
: 'license and inspection fees assessed by 
i the agency. The review focused on the 
, flat fees that are charged to nuclear 
: materials users for licensing actions 
, (new licenses, renewals, and 
' amendments). The full cost license and 
; inspection fees (e.g., for fuel facilities) 
, and annual fees were not included in 
: this biennial review because the hourly 
! rate for full cost fees and the annual fees 
'. are reviewed and updated annually in 
'. order to recover 100 percent of the NRC 
: budget authority. 
, To determine the licensing flat fees 
: for materials licensees and applicants, 
: the NRC uses historical data to 
; determine the average number of. 
: professional hours required to perform a 
; licensing action for each license 
, category. These average hours are 
i multiplied by the revised materials 
' program professional hourly rate of 
: $116 per hour for FY 1995. Because the 
i professional hourly rate is updated 
; annually and the NRC is eliminating 
1 materials "flat" inspection fees, the FY 
; 1995 biennial review examined only the 
' average number of hours per licensing 
. action with regard to the 10 CFR Part 

170 fees. The review indicated that the 
NRC needed to modify the average 
number of hours on which the current 
licensing flat fees are based in order to 
recover the cost of providing licensing 
services. The average number of hours 
.J'Oquired for licensing actions was last 
reviewed and modified in 1993 (58 FR 
38666; July 20, 1993). Thus the revised 
hours used to determine the fees for FY 
1995 reflect the changes in the licensing 
program that have occurred since that 
time. For example, new initiatives 
underway for certain types of licenses 
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and management guidance that 
reviewers conduct more detailed 
reviews of certain renewal applications 
based on historical enforcement actions 
in order to insure public health and 
safety have been incorporated into the 
revised fees. For new licenses and 
amendments, the licensing fees for FY 
1995 are reduced in approximately 50 
percent of the cases, while the {ees for 
renewals have increased in over 70 
percent of the cases. 

The amounts of the licensing flat fees 
were rounded by applying standard 
rules of arithmetic so that the amounts 
rounded would be de minimis and 
convenient to the user. Fees that are 
greater than $1,000 are rounded to the 
nearest $100. Fees under $1,000 are 
rounded to the nearest $10. 

The licensing flat fees are applicable 
to fee categories 1.C and 1.D; 2.B and 
2.C; 3.A through 3.P; 4.B through 9.D, 
10.B,, 15A through 15E and 16. 
Applications filed on or after the 
effective date of the final rule are subject 
to the revised fees in this final rule. 
Although the average amounts of time to 
review import and export licensing 
applications have not changed, the fees 
in Category 15 have decreased from FY 
1994 as a result ofthe decrease in the 
hourly rate. 

For those licensing, inspection, and 
review fees assessed that are based on 
full-cost recovery (cost for professional 
staff hours plus any contractual 
services), the materials program hourly · 
rate of$116, as shown in§ 170.20, 
applies to those professional staff hours 
expended on or after the effective date 
of the final rule. 

Part 171 

Section 171.13 Notice 
The language in this section is revised 

to reflect more accurately when the NRC 
expects to publish its annual proposed 
fee rules. The NRC's experience 
indicates that the agency has been 
unable to publish the proposed rule 
during the first quarter of the fiscal year 
as indicated in the current FY 1994 rule. 
Therefore, this section is revised to 
indicate that the NRC will publish the 
proposed rule in the Federal Register as 
early as is practicable but no later than 
the third quarter of the fiscal year. 

Section 171.15 Annual Fee: Reactor 
Operating Licenses 

The annual fees in this section are 
revised to reflect FY 1995 budgeted 
costs. Paragraphs (a), (b)(3), (c)(l), (c)(2), 
(d), and (el are revised to comply with 
the requirement of OBRA-90 to recover 
approximately 100 percent of the NRC 
budget for FY 1995. Table IV shows the 
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budgeted costs that are allocated 
directly to operating power reactors as 
part of the base annual fee. They have 
been expressed in terms of the NRC's FY 
1995 programs and cost centers. The 
resulting total base annual fee amount 
for power reactors is shown, as well as 
the one uniform base annual fee that" 
will be assessed to all operating 
reactors. 

The NRC is streamlining the fee 
program by assessing one uniform base 
annual fee for all operating power 
reactors. During the past four years, the 
NRC has followed a somewhat lengthy 
and time consuming process in 
calculating the amount of the power 
reactor annual fees. The annual fees 
were determined .in three ways. First, 
within the operating power reactor 
class, a distinction was made between 
the four vendor groups, that is, Babcock 
& Wilcox, Combustion Engineering, 
General Electric and Westinghouse. 
Second, within each vendor group, a 
distinction was made using the type of 
containment, for example, General 

- - - - - -

Electric Mark I, II or III. Third, a 
distinction was made based on the 
location of the reactor: whether or not 
it is located east or west of the Rocky 
Mountains. The NRC indicated in the 
FY 1991 rule (56 FR 31479; July 10, 
1991) and again in its request for public 
comment on NRC fee policy (58 FR 
21119; April 19, 1993) that it would be 
reexamining this approach with a view 
toward simplifying the method for 
determining annual fees and 
streamlining the fee process without 
causing an unfair burden. The NRC 
Office of the Inspector General (OIG), in 
its report dated October 26, 1993, on 
license fees, described the fee process as 
very detailed and labor intensive and 
stated that substantial effort is expended 
in attempting to make the process 
equitable and the costs reasonable. The 
OIG stated that the determination of the 
Part 171 fees could be simplified by 
eliminating and streamlining much of 
the detailed analyses performed as part 
of the process. This detailed breakdown 
of the reactor annual fees was 

· implemented when there were 
significant differences in the NRC 
research funding for the various types of 
reactors. This is no longer the case. For 

. example, in FY 1991, the difference 
between the highest and lowest power 
reactor annual fee was $229,000 and in 

. FY 1993 the difference was $96,000. 
The NRC, for FY 1995, calculated the 

' reactor annual fees using both the 
current method (different fees for 
different types of reactors) and the 
uniform method. The uniform annual 
fee of $2,936,000 is $23,000 higher than 
the lowest fee under the current 
method, which is less than 1 percent of 
the $2.9 million annual fee for an 
operating power reactor and $11,000 
lower than the highest fee under the 

! current method. Because of this 
' extremely small difference, the NRC is 
' establishing a single uniform annual fee 

for each operating power reactor. Not 
i only will this not cause an unfair 
: burden, but it will allow the NRC to 
: streamline the fee program and simplify 
· the fee process. 

TABLE IV.-ALLOCATION OF NRC FY 1995 BUDGET TO POWER REACTORS' BASE FEES1 

Reactor Program 
Cost Center: Reactor Regulation: 

Inspections ...................................................................... .. 
Reactor Oversight .................. : .......................................... . 
React~r and Site Licensing .............................................. . 
Reactor Aging and Renewal ............................................ . 
Safety Assessment and Regulat!)ry Development .......... . 
Independent Analysis of Operational Experience ............ . 
Technical Training and Qualification ................................ . 
Investigations, Enforcement and Legal Advice ................ . 
Independent Review ......................................................... . 

Cost Center Total ...................................................... . 

Cost Center: Standard Reactor Designs: 
Design Certification ................. : ........................................ . 
Safety Assessment .......................................................... . 
Legal Advice ..................................................................... . 
Independent Review ........................................................ . 

Cost Center Total ...................................................... . 

Nuclear Materials and Nuclear Waste Program 
Cost Center: Fuel Facilities: 

Licensing and Inspection ................................................ .. 
Cost Center: LLW and Decommissioning: 

Licensing and Inspection ................................................. . 
Reactor Decommissioning ............................................... . 
Radiological Surveys ........................................................ . 

Cost Center Total ...................................................... . 

Management and Support Programs 
Cost Center: Special Technical Programs: 

Educational Grants .: ......................................................... . 
Small Business Innovation Research .............................. . 

Program total Allocated to power reactors 

Program support 
($,K) Direct FTE Program support 

($,K) Direct FTE 

$4,350 471.4 $4,350 471.4 
11,615 357.0 11,615 357.0 

1,660 26.3 1,660 26.3 
19,973 54.7 19,973 54.7 
33,687 69.5 33,687 69.5 
7,939 47.0 7,939 47.0 
4,728 19.0 4,728 19.0 

11 59.0 11 59.0 
536 42.0 536 42.0 1------------------

............................. 

$6,873 
14,885 

··············•·············· 
86 

............................. 

1,304 

50 
100 

1,653 

$1,050 
1,844 
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. ............................ 

91.6 
19.7 
3.0 

10.0 

···························•• 

28.5 

2.6 
6.7 

$84,499 

$6,873 
14,885 

............................. 
86 

$21,844· 

100 
331 

$431 

$1,050 
1,844 

1,145.9 

91.6 
19.7 

3.0 
10.0 

124.3 

.1 

.9 
6.7 

7.6 
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TABLE IV.-ALLOCATION OF NRC FY 1995 BUDGET TO POWER REACTORS' BASE FEES1-Continued 

Program total Allocated to power reactors 

Program support 
($,K) Direct FTE Program support 

($,K) Direct FTE 

Nuclear Materials Mgt. and Safeguards System .............. 1, 165 1 .0 850 .7 
1----------------r-------t--------

C o st Center Total .......................................................... ............................. ............................. $3,744 .7 

Reactor Program Total ................................................. . 

Total base fee amount allocated to power reactors .... . 
Less estimated part 170 power reactor lees ............... . 

$110,518 1.278.6 

2 $385.0 million 
$122.9 million 

t---------------4--------+-------
P a rt 171 amount for operating power reactors ............ . 
Part 171 base lee for each operating reactor .............. . 

$262.1 million 
$262.1 million 

108 reactors = 
$2,427,000 
per reactor 

1 Base annual lees include all costs attributable to the operating power reactor class of licensees. The base fees do not include costs allocated 
to cower reactors for policy reasons. 

:!Amount is obtained by multiplying the direct FTE times the rate per FTE ($214,765) and adding the program support funds. 

Paragraph (b)(3) is revised to establish 
the base uniform annual fee for each 
operating power reactor and to change 
the fiscal year references from FY 1994 
to FY 1995. 

Paragraphs (c)(l) and (c)(2) are 
amended to show the amount of the 

budget allocated for policy reasons 
(surcharge) to operating reactors for FY 
1995. This surcharge is added to the 
base annual fee for each operating 
power reactor. The purpose of this 
surcharge is to recover those NRC 
budgeted costs that are not directly or 

TABLE V 
[In millions of dollars! 

- ~ . - --

solely attributable to operating power 
reactors but nevertheless must be 
recovered to comply with the 
requirements of OBRA-90. 

The FY 1995 budgeted costs that are 
to be recovered in the surcharge from all 
licensees are as follows: 

FY 1995 budgeted 
Category of costs costs ($ in mil-

lions) 

1. Activities not attributable to an existing NRC licensee or class of licensee: 
a. International cooperative safety program and international safeguards activities ............................................................. 10.5 
b. Agreement State oversight ................................................................................................................................................. 6.2 
c. Low-level waste disposal generic activities; and ............................................................................................................... 7.0 
d. Site decommissioning management plan activities not recoverable under 1 O CFR Part 170 ........................ ..... .. . ..... ..... 5.6 

2. Activities not assessed Part 170 licensing and inspection lees or Part 171 annual lees based on existing law or Commis-
sion policy: 

a. Fee Exemption of nonprofit educational institutions; ......................................................................................................... 6.1 
b. Licensing and inspection activities associated with other Federal agencies; .... ... ...... ...... .. ..... ........ ..... .... .. .. .. ... . . .. . . . . .. . .. . . 1 .6 
c. Ccsts not recovered from Part 171 for small entities ........................................................................................................ 5.8 
3. Activities supporting NRG operating licensees and Others. 
a. Regulatory support to Agreement States........................................................................................................................... 14.2 
b. Decommissioning-Reclamation ............................................................................................................................... ........... 6.2 

Total budgeted costs ............................................ ,............................................................................................................. 63.2 

Excluding low-level waste costs 
totalling $7 million, the current policy 
allocates the remaining $56.2 million 
based on three different methods. First, 
100 percent of costs for certain activities 
(e.g .• international activities and the 
nonprofit educational institution 
exemption) are allocated to operating 
power reactors, based on the guidance 
in the Conference Committee report 
accompanying OBRA-90 which stated 
that these types of costs may be 
recovered from such licensees as the 
Commission determines can fairly, 

equitably and practicably contribute to 
their payment. The second method 
prorates the costs of some activities 
(e.g., small entity subsidy and 
Agreement State oversight) to all 
licensees under the implicit assumption 
that no one class of licensees should 
have to bear the full cost. Under the 
third method, 100 percent of the costs 
of some activities (e.g., SDMP and 
regulatory support to Agreement States) 
are allocated to the class of licensees to 
which the activities relate, independent 
of whether the activities are needed for 
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current licensees/applicants or support 
non-NRC licensees. In addition to being 
based on three different principles, the 
current policy creates significant annual 
fee problems for classes of licensees 
with a small or declining number of 
licensees. For example, as more states 
become Agreement States, the relatively 
fixed costs for generic regulatory 
activities (e.g., rulemaking, research. 
evaluation of operational data and 
policy development) that support both 
NRC and Agreement State licensees will 
be allocated to a smaller number of 
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materials licensees, causing the NRC 
materials licensees' annual fees to 
increase substantially. For example, if 
the four States who have expressed 
interest in becoming Agreement States 
do so within the next few years, then 
the remaining NRC materials licensees' 
annual fees would increase by about 30 
percent from current levels. 

Therefore, the NRC is changing the 
current policy for allocating the costs for 
activities which have raised fairness and 
equity concems·among many NRC 
licensees. The changes are based on the 
premise that these costs should be borne 
by all NRC licensees, because while the 
activities are necessary for the NRC to 
carry out its responsibilities, in most 
instances, they go beyond the regulation 
of those licensees or applicants that pay 
fees. Thus, the NRC has allocated the 
costs in question to the broadest base of 
NRC licensees that pay annual fees. The 

allocation is based on the amount of the 
budget directly attributable to a class of 
licensees and results in, for instance, 
operating power reactors paying 89 
percent of the cost of these activities, 
compared to approximately 50 percent 
of these costs in the FY 1994 rule. 

This change is consistent with the 
guidance in the Conference Committee 
Report that accompanied OBRA-90. 
First, by allocating these costs to the · 
broadest base of NRC licensees, this 
change is consistent with the 
Conference Report guidance that: "The 
Commission should.assess the charge 
for these activities as broadly as 
practicable in order to minimize the 
burden for these costs on any licensee 
or class of licensees so as to establish ·as 
fair and equitable a system as is 
feasible." Second, allocating a higher 
percentage of these costs to operating 
power reactors as opposed to other 

Generic LLW Cost Allocated =.74 x $6,972K = $5,159K 

Other Activities Allocated =.89 x $56,229K = $50,044K 

Subtotal Budgeted Costs 

Less Amount to be Assessed 

to Small Older Reactors 

Total Budgeted Costs 

$55,203K 

-206K 

$54,997K 

classes of licensees is also consistent 
with the Conference Report guidance 
that: "These expenses may be recovered 
from such licensees as the Commission, 
in its discretion, determines can fairly, 
equitable and practicably contribute to 
their payment" Allocating these costs 
to the universe of NRC licenses .will 
minimize the impact of the declining 
numbers of licenses in any specific 
class, because the costs will be allocated 
over .the maximum number of licensees. 
It will also put in place both a policy 
that will help mitigate future fee 
concerns associated with declining 
number of licenses, and a single .. 
methodology for allocating these types 
of costs, something that has been 
requested in comments submitted on 
previous proposed foe rules. 

The annual additional charge for each 
operating power reactor is determined 
as follows: 

Total budgeted costs allocated 

Total number of operating reactors 

$54,997K . 
---- = $509,000 per operatmg power reactor 

With respect to Big Rock Point, a 
smaller older reactor, the NRC hereby 
grants a partial exemption from the FY 
1995 annual fees similar to FY 1994 
based on a request filed with the NRC 
in accordance with § 171.11. The total 
amount of $0.2 million to be paid by Big 
Rock Point has been subtracted from the 
total amount assessed operating reactors 
as a surcharge. 

Based on the information in Tables IV 
and V, each operating power reactor, 
except Big Rock Point, will pay a base 
annual fee of $2,427,000 and an 
additional charge of $509,000 for a total 
FY 1995 annual fee of $2,936,000. The 
annual fee in- this final rule is less than 
the annual fee shown in the proposed 
rule because of higher estimated 
collections anticipated in FY 1995 from 
10 CFR Part 170 fees. 

Paragraph (d) is revised to show the 
amount of the total FY 1995 uniform 
annual fee, including the surcharge, to 
be assessed to each operating power 
reactor. 

Paragraph (e) is revised to show the 
amount of the FY 1995 annual fee for 
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nonpower (test and research) reactors. 
In FY 1995, $339,000 in costs are 
attributable to those commercial and 
non-exempt Federal government 
organizations.that are licensed to 
operate test and research reactors. 
Applying these costs uniformly to those 
nonpower reactors subject to fees results 
in an annual fee of $56,500 per 
operating license. The Energy Policy Act 
of 1992 established an exemption for 
certain Federally-owned research 
reactors that a:re used primarily for 
educational training and academic 
research purposes, where the design of 
the reactor satisfies certain technical 
specifications set forth in the legislation. 
Consistent with this legislative 
requirement, the NRC granted an 
exemption from annual fees for FY 1992 
and FY 1993 to the Veterans 
Administration Medical Center in 
Omaha, Nebraska, the U.S. Geological 
Survey for its reactor in Denver, 
Colorado, and the Armed Forces 
Radiobiological Institute in Bethesda, 
Maryland, for its research reactor. This 
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exemption was initially codified in the 
July 20, 1993 (58 FR 38695) final fee 
rule at§ 171.1 l(a) and more recently in 
the March 17, 1994 (59 FR 12543) final 
rule at§ 171.ll(a)(2). The NRC amended 
§ 171.1 l(a)(2) on July 20, 1994 (59 FR 
36895) to exempt from annual fees the 
research reactor owned by the Rhode 
Island Atomic Energy Commission. The 
NRC will continue to grant exemptions 
from the annual fee to those Federally­
owned and State owned research and 
test reactors who meet the exemption 
criteria specified in § 171.11. 

Section 171.16 Annual fees: Materials 
Licensees, Holders of Certificates of 
Compliance, Holders of Sealed Source 
and Device Registrations, Holders of 
Quality Assurance Program Approvals, 
and Government Agencies Licensed by 
the NRC 

Section 171.16(c) covers the fees 
assessed for those licensees that can 
qualify as small entities under NRC size 
standards. On April 7, 1994 (59 FR 
16513), the Small Business 
Administration (SBA) issued a final rule 
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changing its size standards. The SBA 
adjusted its receipts-based size standard 
levels to mitigate the effects of inflation 
from 1984 to 1994. On April 11, 1995 
(60 FR 18344), the NRC published a 
final rule amending its size standards. 
The size standards are as follows: 

(a) A small business is a for-profit 
concern and is a-

( 1) Concern that provides a service or 
a concern not engaged in manufacturing 
with average gross receipts of $5 million 
or less over its last three completed 
fiscal years; or 

(2) Manufacturing concern with an 
average number of 500 or fewer 
employees based upon employment 
during each pay period for the 
preceding 12 calendar months. 

(b) A small organization is a not-for­
profit organization which is 
independently owned and operated and 
has annual gross receipts of $5 million 
or less. 

(c) A small governmental jurisdiction 
is a government of a city, county, town, 
township, village, school district, or 
special district with a population of less 
than 50,000. 

(d) A small educational institution is 
one that is-

(1) Supported by a qualifying small 
governmental jurisdiction; or 

(2) Not state or publicly supported 
and has 500 or fewer employees. 

(e) For purposes of this section, the 
NRC shall use the Small Business 
Administration definition of receipts. 
(13 CFR 402(b)(2)). A licensee who is a 
subsidiary of a large entity does not 
qualify as a small entity for purposes of 
this section. 

Therefore, the small entity categories 
in§ 171.16(c) of this final fee rule have 
been modified to reflect the changes in 
the NRC's size standards. Consistent 
with the establishment of an employee 
size standard for manufacturers, the 
NRC is establishing a new maximum 
small entity foe for manufacturing 
industries with 35 to 500 employees at 
$1,800 and a lower-tier small entity fee 
of $400 is established for those 
manufacturing industries and 
educational institutions not State or 
publicly supported with less than 35 
employees. The lower-tier receipts­
based threshold of $250,000 is raised to 
$350,000 to reflect approximately the 
same percentage adjustment as that 
made by the SBA when they adjusted 

the receipts-based standard from $3.5 
million to $5 million. 

Section 171.16(d) is revised to reflect 
the FY 1995 budgeted costs for materials 
licensees, including Government 
agencies, licensed by the NRC. These 
fees are necessary to recover the FY 
1995 generic and other regulatory costs 
totalling $42.5 million that apply to fuel 
facilities, uranium recovery facilities, 
rare earth facilities, spent fuel facilities, 
holders of transportation certificates and 
QA program approvals, and other 
materials licensees, including holders of 
sealed source and device registrations. 

Tables VI and VII show the NRC 
programs, cost centers, and resources 
that are attributable to fuel facilities end 
materials users, respectively. The costs 
attributable to the uranium recovery and 
rare earth classes of licensees are.those 
associated with uranium recovery and 
rare earth licensing, inspection, and 
generic activities. For transportation, the 
costs are those budgeted for 
transportation licensing, inspection, and 
generic activities. Similarly, the 
budgeted costs for spent fuel storage are 
those for spent fuel storage licensing, 
inspection and generic activities. 

TABLE VI.-ALLOCATION OF NRC FY 1995 BUDGET TO FUEL FACILITY BASE FEES 1 

Cost Center: Fuel Facilities: 
Fuel Fabricators Oversight and Inspections .................... . 

Cost Center: LLW and Decommissioning: 
Decommissioning ............................................................. . 

Cost Center: Other Nuclear Materials and Waste: 
Independent Analysis of Operating Experience .............. . 
Technical Training and Qualification ...................... : ......... . 
Adjudicatory Reviews ....................................................... . 
Investigations, Enforcement, Legal Advice ...................... . 

Cost Center: Special Technical Program: 

Total program element 

Program support 
$,K FTE 

$1,698 59.0 

4,447 50.0 

346 8.0 
692 2.0 

1.0 
11 39.0 

Allocated to fuel facility 

Program support 
$,K 

$1,486 

325 

69 
138 

FTE 

56.1 

1.7 

1.6 
.4 
.5 

1.6 

Nuclear Materials Mgt. and Safeguards System .............. 1, 165 1 .0 4 7 
(--------+--------+--------1--------

T o ta I ............................................................................... ............................. ............................. $2.066 

Total Base Fee Amount Allocated to Fuel Facilities .... . 
Less Part 170 Fuel Facility Fees ................................. . 

61.9 

2$14.6 million 
4.5 million 

t--------+--------+---------1--------
P a rt 171 Base Fees for Fuel Facilities ......................... . $10.1 million 

1 Base annual fee includes all costs attributable to the fuel facility class of licensees. The base fee does not include costs allocated to fuel fa­
cilities for policy reasons. 

2 Amount is obtained by multiplying the direct FTE times the rate per FTE ($203,096) and adding the program support funds. 
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TABLE VIL-ALLOCATION OF FY 1995 BUDGET TO MATERIAL USERS' BASE FEES 1 

Nuclear Materials & Nuclear WJste Program 
Cost Center: Materials Users: 

Licensing/Inspection of Materials Users .......................... . 
Materials Licensee Performance .................................... .. 
Materials Regulatory Standards ...................................... .. 
Radiation Protection Health Effects ................................ .. 

Cost Center Total ......................................................... . 

Cost Center: LLW & Decommissioning: 

Total program element 

Program support 
$,K 

2,436 
700 

1,494 
1,621 

FTE 

113.0 
1.8 

12.8 
5.3 

Allocated to materials users 

Program support 
$,K 

721 
189 
403 
438 

1,751 

FTE 

82.3 
.5 

3.5 
1.4 

87.7 

LicensinQ &. ln~pections .................................................... 50 2.6 
Decomm1ss1ornng .............................................................. 214 32.8 69 

.2 
3.5 

Radiological .Surveys ......................................................... 1,653 ............................. 372 
1---------t--------1---------,"-------

C o st Center Total .......................................................... ............................. ............................. 441 3.7 

Cost Center: Other Nuclear Materials: 
Analysis of Operational Experience ................................ .. 
Technical Training ........................................................... .. 
Adjudicatory Reviews ...................................................... .. 
Investigations/Enforcement ............................................. .. 
Event Evaluation ............................................................. .. 

Cost Center Total ........................................................ .. 

Total Program .............................................................. .. 
Management & Support Program 

Cost Center: Special Technical Programs: 
Nuclear Material Management & Safeguard Systems 

346 
692 

11 

1,165 

8.0 
2.0 
1.0 

39.0 
16.0 

1.0 

184 
498 

9 

691 

2,883 

74 

2,957 

1.7 
1.4 
.5 

24.4 
4.4 

32.4 

123.8 

.1 

123.9 Total All Programs ....................................................... .. 
I=======*======*======*====== 

Base Amount Allocated to Materials Users ................. . 
Less Part 170 Materials Users Fees ............................ . 

220.1 million 
3.4 million 

Part 171 Base Fees For Materials Users ..................... ............................. ......... .................... ............................. 24.7 million 
1 Base annual fee includes all costs attributable to the materials class of licensees. The base fee does not include costs allocated to materials 

licensees for policy reasons. . · 
2 Amount is obtained by multiplying the direct FTE times the rate per FTE ($203,096) and adding the program support funds. 

Major Fuel Facilities 

The allocation of the NRC's $10.1 
million in budgeted costs to the 
individual fu~l facilities is based on the 
revised methodologies indicated earlier. 
The NRC indicated in its final FY 1994 
fee rule that given the questions raised 
at that time by B&W Fuel Company, 
General Atomics, and other fuel 
facilities it would reexamine the fuel 
facility subclass categorizations and that 
any restructuring resulting from this 
reexamination would be included in the 
FY 1995 proposed rule for notice and 
comment (59 FR 36901; July 20, 1994). 
The NRC is therefore establishing a 
revised methodology for determining 
annual fees for fuel facilities. The 
revised methodology has been used to 
determine the FY 1995 annual fees. The 
objective of revising the methodology is 
to reflect more precisely agency generic 

· costs attributable to fuel facility 

licensees. This new methodology results 
in the creation of five fuel facility 
license fee categories. Licenses are 
grouped into these categories according 
to their license (nuclear material type, 
enrichment, form, quantity, and use/ · 
associated activity) and according to the 
sc:opo, dopth of covorogo and rigor of 
generic regulatory programmatic effort 
applicable to each category. This 
methodology can be applied to 
determine fees for new licenses, current 
licenses and for licensees in unique 
license situations. In each case; the 
existing license was used to determine 
values for licensed nuclear material and 
its use without regard for current or 
planned licensee activities, which are at 
the discretion of the licensee. 

The methodology is amenable to 
changes in the number of licenses, 
licensed material/activities, and total 
programmatic resources to bo recovered 
through annual fees. When a license is 
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modified, given that NRC recovers 
approximately 100 percent of its generic 
regulatory program costs through fee 
recovery, this revised fuel facility foe 
methodology may result in a change in 
fee category and may have an effect on 
the fees assessed to other licensees. For 
example, if a fuel facility licensee 
amended its license so as to avoid part 
171 fees for fuel facilities, the budget for 
the safety component would be spread 
only among those remaining licensees, 
resulting in a higher annual fee for those 
licensees. 

Therefore, the methodology is applied 
as follows. First, a fee category is 
assigned based on certain criteria and 
the licensed nuclear material and use/ 
associated activity. Although a licensee 
may choose not to fully utilize a license, 
the license is still used as the source for 
determining authorized nuclear material 
and use/associated activity. Next, the 
category/license information is used to 
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determine where the license will fit into 
the matrix. The matrix depicts the 
categorization of licenses by authorized 
material and use/activity and the 
relative programmatic effort associated 

with each category. The programmatic 
effort (expressed as a value in the 
matrix) reflects the safety or safeguards 
significance associated with the 
authorized nuclear material and use/ 

activity, and the commensurate generic 
regulatory program (i.e., scope, depth 
and rigor). The relative weighted factors 
per facility for the various subclasses are 
as follows: 

Relative weight per facil-
Number of ity 
facilities 

Safety Safeguards 

High Enriched Fuel .................................................................................................................................. · 2 
4 
1 
1 
3 

1.00 
.52 
.20 
.30 
.12 

1.00 
.34 
.11 

Low Enriched Fuel .................................................................................................................................. . 
Limited Operations Facility ..................... : ................................................................................................ . 
UF6 Conversion ................................................................... · ................................................................... . 
.Others ................................................................... · ......................................................................... · ....... .. .09 

The above weighted factors for the 
safety and safeguards portion are 
applied to the $10.1 million base fee. To 
this base fee, the LLW and other 
surcharges are added. The resulting 
annual fee for each fuel facility, 
including the additional charge 
(surcharge) is shown below. 

Type of facility 

High Enriched Fuel: 
Babcock & Wilcox ................ . 
Nuclear Fuel Services .......... . 

Low Enriched Fuel: 
Combustion Engineering 

(Hematite) ......................... , 
General Electric ................... . 
Siemens Nuclear Power ..... .. 
Westinghouse ...................... . 

Limited Operation Facilities: 
B&W Fuel Company ............ . 

UF6 Conversion: 
AllledSlgnal Corp ................. . 

Other Fuel Facilities: 
Babcock & Wilcox ................ . 
General Atomics ................. .. 
General Electric ................... . 

Uranium Recovery 

Annual fee 

$2,569,000 
2,569,000 

1,261,000 
1,261,000 
1,261,000 
1,261,000 

501,700 

639,200 

340,700 
340,700 
340,700 

Of the $2.3 million ($1.8 million in 
base budget plus $0.5 million in 
surcharge) attributable to the uranium 
recovery class of licensees, 
approximately $1.9 million will be 
assessed to the Department of Energy 
(DOE) to recover the costs associated 
with DOE facilities under the Uranium 
Mill Tailings Radiation Control Act of 
1978 (UMTRCA). In September 1993, 
DOE became a general licensee of the 
NRC because post-reclamation closure 
of the Spook, Wyoming site had been 
achieved. There are two additional 
UMTRCA sites now under the general 
license: Burrell, Pennsylvania and 
Loman, Idaho. 

As indicated earlier, the NRC has 
refined its methodology for establishing 
part 171 annual fees for non-DOE 
uranium recovery licenses. The 
methodology identifies three categories 
of licenses: (1) Conventional uranium 

mills; (2) solution mining uranium 
mills; and (3) mill tailings disposal 
facilities, each of which benefits from 
the generic uranium recovery program. 
In order to determine the benefits to 
each uranium recovery category, a 
matrix was established to relate the 
category and the level of benefit, by 
program element and subelement. The 
two major program elements of the 
generic uranium recovery program are 
activities related to facility operations 
and those related to facility closure. 
Each of these elements was further 
divided into three subelements. The 
three major subelements of generic 
activities related to uranium facility 
operations are activities related to: (1) 
The operation of the mill; (2) the 
handling and disposal of waste; and (3) 
prevention of groundwater 
contamination. The three major 
subelements of generic activities related 
to uranium facility closure·are activities 
related to: (1) decommissioning of 
facilities and cleanup of land; (2) 
reclamation and closure of the tailings 
impoundment; and (3) cleanup of 
contaminated groundwater. Weighted 
factors were assigned to each program 
element and subelement. 

The two existing categories of mills, 
those that perform conventional milling 
and those th.at perform solution mining 
and milling, are continued. The existing 
category for licenses whose purpose is 
to dispose of Section 1 le.(2) byproduct 
material is also continued. The matrix 
also contains a category for 
conventional mills with Possession 
Only Licenses that are also authorized 
to dispose of more than 5,000 cubic 
yards of byproduct material, as defined 
in section 1 le.(2) of the Atomic Energy 
Act of 1954, as amended, from other 
facilities. Currently, there are three mills 
authorized for such waste disposal. The 
applicability of the generic program in 
each subelement to each uranium 
recovery category was qualitatively 
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estimated as either significant, some, 
minor, or none. 

The resulting relative weighted factor 
per facility for the various subclasses is . 
as. follows: 

Class I facilities .... . 
Class n facilities .. .. 
11 e.(2) disposal ... . 
11 e.(2) disposal in-

cidental to exist­
ing tailings sites . 

Number of 
facilities 

3 
6 
1 

3 

Relative 
weight per 

facility 

1.00 
.57 
.73 

.13 

Using this refined approach, the 
remaining $0.4 million not recovered 
from DOE results in annual fees for each 
class of licensees as follows: 
2.A.(2)-Class I facilities: $60,900 
2.A.(2)-Class II facilities: $34,400 
2.A.(2)--0ther facilities: $22,000 
2.A.(3)-lle(2) disposal: $44,700 
2.A.(4)-11e(2) disposal incidental to 

existing tailings site: $7,900 

Rare Earth Facilities 

Because rare earth facilities are now 
budgeted for separately, a separate class 
has been established for these licensees 
in this final rule. For rare earth 
facilities, the generic and other 
regulatory costs of $66,000 have been 
spread uniformly among licensees who 
have a specific license for receipt and 
processing of source material. This 
results in an annual fee of $22,000 for 
each facility. 

Spent Fuel Storage Facilities 

For spent fuel storage licenses, the 
costs of $2.2 million ($1.6 million in 
base budget plus $0.6 million in 
surcharge) have been spread uniformly 
among those licensees who hold 
specific or general licenses for receipt 
and storage of spent fuel at an ISFSI. 
This results in an annual fee of $279,000 
for each facility. This represents a fee 
decrease compared to FY 1994 because 
there are now more licensees in this 
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class. It also represents a fee decrease 
compared to the proposed rule because 
of higher estimated collections 
anticipated in FY 1995 from 10 CFRpart 
170 fees. 

Materials Licenses 
To equitably and fairly allocate the 

$24.7 million directly attributable to the 
approximately 6,200 diverse material 
users and registrants plus the materials 
share ($2.8 million) of the surcharge, the· 
NRC has continued to base the annual 
fee on the 10 CFR Part 170 application 
fees and an estimated cost for 
inspections. Because the application 
fees and inspection costs are indicative 
of the complexity of the license, this 
approach continues to provide a proxy 
for allocating the generic and other 
regulatory costs to the diverse categories 
of licensees based on how much it costs 
NRC to regulate each category. The fee 
calculation also continues to consider 
the inspection frequency, which is 
indicative of the safety risk and 
resulting regulatory costs associated 
with the categories of licensees. In 
summary, the annual fee for these 
categories of licenses is developed as 
follows: 
Annual Fee=(Application Fee+Average 

Inspection Cost/Inspection 
Priority)xConstant+(Unique 
Category Costs). 

The constant is the multiple necessary 
to recover $24.7 million and is 1.7 for 
FY 1995. The unique costs are any 
special costs that the NRC has budgeted 
for a specific category of licensees. For 
FY 1995, unique costs of approximately 
$1.0 million were identified for the 
medical improvement program which is 
attributable to medical licensees. 

For the first time, the NRC is 
combining the "flat" material inspection 
fees in 10 CFR part 170 with the annual 
fees in 10 CFR part 171. This is being 
done to recognize that the "regulatory 
service" to licensees referred to in 
OBRA-90, comprises the total 
regulatory activities that NRC 
· determines are needed to regulate a 
class of licensees. These regulatory 
services include not only "flat" fee 
inspections but also research, 
rulemaking, orders, enforcement 
actions, responses to allegations, 
incident investigations and other 
activities necessary to regulate classes of 
licensees. In addition to being 
consistent with the regulatory service 
concept in OBRA-90, the NRC believes 
that materials licensees' "flat" 
inspection fees can be combined with 
their annual fees without creating any 
significant questions of fairness. This is 
because the concept of the annual fee, 
including the inspection fee, has, in 

effect, already been implemented for 
most materials licensees. First, materials 
licensees currently pay a "flat fee" per 
inspection based on the average cost of 
an inspection for their fee category, and 
second, the routine inspection 
frequency is identical for most licensees 
in the same fee category. Furthermore, 
past experience suggests that less than 
10 percent of the materials inspections 
for these licensees are nonroutine. Thus, 
licensees in the same materials license 
fee category currently pay essentially 
the same average annual cost for 
inspections. Therefore, combining 
inspection and annual fees results in 
essentially the same average cost per 
license over time. Additionally, this 
approach will provide.materials 
licensees with simpler and more 
predictable NRC fee charges as there 
will be no additional fees paid for 
periodic inspections. Because certain 
materials FY 1995 annual fees include. 
inspection costs, those materials 
licensees who paid a "flat" 10 CFR part 
170 inspection fee for inspections 
conducted in FY 1995 will receive a 
credit for those payments towards their 
FY 1995 annual fee assessed under 10 
CFR part 171. Those Agreement state 
licensees who paid an inspection fee for 
inspections conducted in FY 1995 will 
not receive a credit-refund.because they 
pay no annual fee. 

Materials annual fees for FY 1995 
have decreased compared to the FY 
1994 annual fees. There are two basic 
reasons for this. First, the FY 1995 
budgeted amount attributable to 
materials licensees is about 35 percent 
lower than the comparable FY 1994 
amount, based on the reallocation of 
certain materials budgeted costs to the 
broadest base ofNRC licensees rather 
than to materials licensees as discussed 
earlier. Second, the professional hourly 
rate for the materials program has 
decreased from $133 per hour to $116 
per hour, due to the use of cost center 
concepts in allocating NRC budgeted 
costs. These decreases are partially 
offset by a decrease in the number of 
licensees to be assessed annual fees in· 
FY 1995 (from-about 6,500 to about 
6,200) and the inclusion of the average 
annual .inspection costs with the annual 
fee. The annual fees for some categories 
in this final rule have decreased 
compared to the proposed rule because 
of higher estimated collections 
anticipated in FY 1995 from 10 CFR part 
170 fees. 

A materials licensee may pay a 
reduced annual fee if the licensee 
qualifies as a small entity under the 
NRC's size standards and certifies that 
it is a small entity using NRC Form 526. 
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Transportation 
To recover the $4.7 million 

attributable to the transportation class of 
licensees, $1.2 will be assessed to the 
Department of Energy (DOE) to cover all 
of its transportation casks under 
Category 18. The remaining 
transportation costs for generic activities 
($3.5 million) are allocated to holders of 
approved QA plans. The annual fee for 
approved QA plans is $77,800 for users 
and fabricators and $1,000 for users 
only. . . 

The amount or range of the FY 1995 
annual fees for all materials licensees is 
summarized as follows: 

MATERIALS LICENSES-ANNUAL FEE 
RANGES 

Category of license Annual fees 

Part 7o-High enriched $2,569,000. 
fuel. 

Part 7o-Low enriched 1,261,000. 
fuel. 

Part 40-UF6 conver- 639,200. 
sion. 

Part 40-UraniiJm re- 2~.000 to 60,900. 
covary. 

Part 30--Syproduct 480 to 23,200.1 

Material. 
Part 71-Transportation 1,000 to 77;800. 

of Radioactive Mate-
. rial. 
Part 72-lndependent 279,000. 

Storage of Spent Nu-
clear Fuel. · 

1 Excludes the annual. fee for· a few military 
· "master'' materials licenses of broad-scope Is,. 
sued to Government agencies, which is 
$415,300. 

Surcharge 
Section 171.16(e) is amended to 

establish the additional charge which is 
included in the annual fees shown in 
§ 171.16(d) of this final rule. The 
Commission is continuing the approach 
established in FY 1993 to assess the 
budgeted low-level waste (LLW) costs·to 
two broad categories of licensees (large 
LLW generators and small LLW 
generators) based on historical disposal 
data. This surcharge is included in the 
annual fees for the applicable categories 
in§ 171.16(d). Although these NRC 
LLW disposal regulatory activities are 
not directly attributable to regulation of 
NRC materials licensees, the costs 
nevertheless must be recovered in order 
to comply with the requirements of 
OBRA-90. For FY 1995, the additional 
charge recovers approximately 18 
percent of the NRC budgeted costs of 
$7.0 million relating to LLW disposal 
generic activities from small generators, 
which are comprised of materials 
licensees that dispose of LLW. The 
percentage distribution reflects the 
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deletion of costs for LLW disposed ofby 
Agreement State licensees. Of the $7.0 
million in budgeted costs shown above 
for LLW activities, 82 percent of the 
amount ($5.7 million) is allocated to the 
119 large waste generators (reactors and 
fuel facilities) included in 10 CFR part 
171. This results in an additional charge 
of$48,000 per facility. Thus, the LLW 
charge will be $48,000 per HEU, LEU, 
UF 6 facility, and ea.ch of the other three 
fuel facilities. The remaining $1.3 
million is allocated to the materials 
licensees in categories that generate 
low-level waste (895 licensees) as 
follows: $1,400 per materials license 
except for those in Category 17. Those 
licensees that generate a significant 
amount oflow-level waste for purposes 
of the calculation of the $1,400 
surcharge are in fee Categories 1.B, 1.D, 
2.C, 3.A, 3.B, 3.C, 3.L, 3.M, 3.N, 4.A, 
4.B, 4.C, 4.D, 5.B, 6.A, and 7.B. The 
surcharge for licenses in fee Category 
17, which also generate and/or dispose 
of low-level waste, is $21,000. 

Certain costs that caused fairness and 
equity concerns are allocated to 
materials licensees based on the percent. 
of the budget that each class comprises. 
This allocation approach was explained 
in the previous explanation of changes 

. to§ 171.15 of this section. · 
Footnote 1 of 10 CFR 171.16(d) is 

amended to provide for a waiver of the 
annual fees for those materials 
licensees, and holders of certificates, 
registrations, and approvals who either 
filed for termination of their licenses or 
approvals, or filed for possession only/ 
storage only licenses before October 1, 

. 1994, and permanently ceased licensed· 
activities entirely by September 30, 
1994. All other licensees and approval 
holders who held a license or approval 
on October 1, 1994 are subject to the FY 
1995 .annual fees. 
Section 171.17 Proration 

10 CFR 171.17 is amended·to add a 
proration provision to allow for 
proration of the annual fee for a 
downgraded materials license upon 
request of the licensee. A proration 
request must be filed with the NRC 
within 90 days from the effective date 
of the final rule establishing the annual 
fees for which a proration is sought. 
Absent extraordinary circumstances, 
any request for proration of the annual 
fee for a downgraded materials license 
filed beyond that date will not be 
considered. 

Annual fees for materials licenses 
downgraded after October 1 of a fiscal 
year will be prorated on the basis of 
when the applications for downgrade 
are received by the NRC, provided the 
licensee permanently ceased the stated 

activities during the specified period. 
Annual fees for materials licenses for 
which applications.to downgrade are 
filed during the period October 1 

: through March 31 of the fiscal year will 
; be prorated as follows:· (1) Licenses for 
; which applications have been filed to 
reduce the scope of the license from a 

. higher fee category(ies) to a lower fee 
, category(ies) will be assessed one-half 
· the annual fee for the higher fee 
· category(ies) and one-half the annual fee 

for the lower fee category(ies), and, if 
applicable, the full annual fee for fee 
categories not affected by the 
downgrade; and (2) licenses with 
multiple fee categories for which 
applications have been filed to 
downgrade by deleting a fee category 
will be assessed one-half the annual fee 
for the fee·category being deleted and 
the full annual fee for the remaining 

. categories. Materials licenses for which 
: applications for downgrade are filed on 
• or after April 1 of the FY are assessed · 
· the full fee for that fiscal year. 

Section 171.19 Payment' 
This section is revised to give credit 

for partial payments made by certain 
licensees in FY 1995. toward their FY 
1995 annual fees. The NRC anticipates 
that the .first, second, and third quarterly 
payments for·FY 1995 will have been 
made by operating power reactor 
licensees and some materials licensees 
before the final rule is effective. 
Therefore, the NRC will credit payments 
received for those quarterly annual fee 
assessments toward the total annual fee 
to be assessed. The NRC will adjust the 
fourth quarterly bill in order to recover 
the full amount of the revised annual 
fee, or to make refunds, as necessary. 
The NRC also expects that certain 
materials licensees will have paid 
inspection fees for inspections that were 
performed in FY 1995, whereas this 
final rule includes such costs in the 
annual fee. The FY 1995 annual fee bills 

. will reflect a credit for these inspection 
· fee payments. As in FY 1994, payment 
: of the annual fee is due on the effective 
: date of the rule and interest accrues 
'from the effective date of the rule. 
· However, interest will be waived if 

payment is received within 30 days· 
. from the effective date of the rule. 

During the past four years many 
· licensees have indicated that although 
• they held a valid NRC license 
! authorizing the possession and use of 
special nuclear, source, or byproduct 

· material, they were in fact either not 
. using the material to conduct operations 
; or had disposed of the material and no 
. longer needed the license. In responding 

to licensees about this matter, the NRC 
has stated that annual fees are assessed 
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based on whether a licensee holds a 
valid NRC license that authorizes 
possession and use of radioactive 
material. Whether or not a licensee is 
actually conducting operations using 
the material is a matter of licensee 
discretion. The NRC cannot control 
whether a licensee elects to possess and 
use radioactive material once it receives 
a license from the NRC. Therefore, the 
NRC reemphasizes that the annual fee 

· will be assessed based on whether a 
licensee holds a valid NRC license that 
authorizes possession and use of 
radioactive material. To remove any 
uncertainty, the NRC issued minor 
clarifying amendments to 10 CFR 
171.16, footnotes 1 and 7 on July 20, 
1993 (58 FR 38700). 

V. Environmental Impact: Categorical 
Exclusion 

The NRC has determined that this 
final rule is the type of action described 
in categorical exclusion 10 CFR 
51.22(c)(1). Therefore, neither an 
environmental impact statement nor an 
environmental impact assessment has 
been prepared for the final regulation. 

VI. Paperwork Reduction Act 
Statement 

This final rule contains no 
information collection requirements 
and, therefore, is not subject to the 
requirements of the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3501 
et seq.). 

VII. Regulatory Analysis 
With respect to 10 CFR part 170, this 

final rule was developed pursuant to 
Title V of the Independent Offices 
Appropriation Act of 1952 (IOAA) (31 
U.S.C. 9701) and·the Commission's fee 
guidelines. When developing these 
guidelines the Commission took into 
account guidance provided by the U.S. 
Supreme Court on March 4, 1974, in its 
decision of National Cable Television 
Association, Inc. v. United States, 415 
U.S. 36 (1974) and Federal Power 
Commission v. New England Power 
Company, 415 U.S. 345 (1974). In these 
decisions, the Court held that the IOAA 
authorizes an agency to charge fees for 
special benefits rendered to identifiable 
persons measured·by the "value to the 
recipient" of the agency service. The 
meaning of the IOAA was further 
clarified on December 16, 1976, by four 
decisions of the U.S. Court of Appeals 
for the District of Columbia, National 
Cable Television Association v. Federal 
Communications Commission, 554 F.2d 
1094 (D.C. Cir. 1976); National 
Association of Broadcasters v. Federal 
Communications Commission, 554 F.2d 
1118 (D.C. Cir. 1976); Electronic 
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Industries Association v. Federal 
Communications Commission, 554 F.2d 
1109 (D.C. Cir. 1976) and Capital Cities 
Communication, Inc. v. Federal 
Communications Commission, 554 F.2d 
1135 (D.C. Cir. 1976). These decisions of 
the Courts enabled the Commission to 
develop fee guidelines that are still used 
for cost recovery and fee development 
purposes. 

The Commission's fee guidelines were 
upheld on August 24, 1979, by the U.S. 
Court of Appeals for the Fifth Circuit in 
Mississippi Power and Light Co. v. U.S. 
Nuclear Regulatory Commission, 601 
F.2d 223 (5th Cir. 1979), cert. denied, 
444 U.S. 1102 (1980). The Court held 
that-

(1) The NRC had the authority to 
recover the full cost of providing 
services to identifiable beneficiaries; 

(2) The NRC could properly assess a 
fee for the costs of providing routine 
inspections necessary to ensure a 
licensee's compliance with the Atomic 
Energy Act and with applicable 
regulations: 

(3) The NRC could charge for costs 
incurred in conducting environmental 
reviews required by NEPA; 

(4) The NRC properly included the 
costs of uncontested hearings and of 
administrative and technical support 
services in the fee schedule; 

(5) The NRC could assess a fee for 
renewing a license to operate a low­
level radioactive waste burial site; and 

(6) The NRC's fees were not arbitrary 
or capricious. 

With respect to 10 CFR part 171, on · 
November 5, 1990, the Congress passed 
Pub. L. 101-508, the Omnibus Budget 
Reconciliation Act of 1990 (OBRA-90) 
which required that for FYs 1991 
through 1995, approximately 100 
percent of the NRC budget authority be 
recovered through the assessment of 
fees. OBRA-90 was amended in 1993 to 
extend the 100 percent fee recovery 
requirement for NRC through 1998. To 
accomplish this statutory requirement, 
the NRC, in accordance with§ 171.13, is 
publishing the final amount of the FY 
1995 annual fees for operating reactor 
licensees, fuel cycle licensees, materials 
licensees, and holders of Certificates of 
Cm:npliance, registrations of sealed 
source and devices and QA program 
approvals, and Government agencies. 
OBRA-90 and the Conference 
Committee Report specifically state 
that-

(1) The annual fees be based on the 
Commission's FY 1995 budget of $525.6 
million less the amounts collected from 
Part 170 fees and the funds directly 
appropriated from the NWF to cover the 
NRC's high level waste program; 

(2) The annual fees shall, to the 
maximum extent practicable, have a 
reasonable relationship to the cost of 
regulatory services provided by the 
Commission; and 

(3) The annual fees be assessed to 
those licensees the Commission, in its 
discretion, determines can fairly, 
equitably, and practicably contribute to 
their payment. 

The NRC is establishing a uniform 
annual fee rather than an annual fee that 
considers the various vendors, the types 
of containment, and the location of the 
operating power reactors. The NRC 
believes the difference in annual fees of 
about $20,000 between the highest and 
lowest annual fee assessed under the 
current method is small enough relative 
to the size of the $2.9 million annual 
fees, to justify moving to a uniform 
annual fee particularly in light of the 
administrative savings that will follow. 
The annual fees for fuel cycle licensee~. 
materials licensees, and holders of 
certificates, registrations and approvals 
and for licenses issued to Government 
agencies take into account the type of 
facility or approval and the classes of 
the licensees. 

10 CFR Part 171, which established 
annual fees for operating power reactors 
effective October 20, 1986 (51 FR 33224; 
September 18, 1986), was challenged 
and upheld in its entirety in Florida 
Power and Light Company v. United 
States, 846 F.2d 765 (D.C. Cir. 1988), 
cert. denied, 490 U.S. 1045 (1989). 

10 CFR parts 170 and 171, which 
established fees based on the FY 1989 
budget, were also legally challenged. As 
a result of the Supreme Court decision 
in Skinner v. Mid-American Pipeline 
Co., 109 S. Ct. 1726 (1989), and the 
denial of certiorari in Florida Power and 
Light, all of the lawsuits were 
withdrawn. 

The NRC's FY 1991 annual fee rule 
was largely upheld by the D.C. Circuit 
Court of Appeals in Allied Signal v. 
NRG, 988 F.2d 146 (D.C. Cir. 1993). 

VIII. Regulatory Flexibility Analysis 
The NRC is required by the Omnibus 

Budget Reconciliation Act of 1990 to 
recover approximately 100 percent of its 
budget authority through the assessment 
of user fees. OBRA-90 further requires 
that the NRC establish a schedule of 
charges that fairly and equitably 
allocates the aggregate amount of these 
charges among licensees. 

This final rule establishes the 
schedules of fees that are necessary to 
implement the Congressional mandate 
for FY 1995, The final rule results in a 
decrease in the annual fees charged to 
most licensees, and holders of 
certificates, rf;lgistrations, and approvals, 
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including those licensees who are 
classified as small entities under the 
Regulatory Flexibility Act. The 
Regulatory Flexibility Analysis, 
prepared in accordance with 5 U.S.C. 
604, is included as Appendix A to this 
final rule. 

IX. Backfit Analysis 
The NRC has determined that the 

backfit rule, 10 CFR 50.109, does not 
apply to this final rule and that a backfit 
analysis is not required for this final 
rule. The backfit analysis is not required 
because these final amendments do not 
require the modification of or additions 
to systems.structures, components, or 
design of a facility or the design 
approval or manufacturing license for a 
facility or the procedures or 
organization required to design, 
construct or operate a facility. 

List of Subjects 

10 CFR Part 170 

Byproduct material, Import and 
export licenses, Intergovernmental 
relations, Non-payment penalties, 
Nuclear materials, Nuclear power plants 
and reactors, Source material, Special 
nuclear material. 

10 CFR Part 171 

Annual charges, Byproduct material, 
Holders of certificates, registrations, 
approvals, Intergovernmental relations, 
Non-payment penalties, Nuclear 
materials, Nuclear power plants and 
reactors, Source Material, Special 
Nuclear Material. 

For the reasons set out in the 
preamble and under the authority of the 
Atomic Energy Act of 1954, as amended, 
and 5 U.S.C. 552 and 553, the NRC is 
adopting the following amendments to 
10 CFR parts 170 and 171. 

Appendix A to this Final Rule Regulatory 
FlexibWty Analysis for the Amendments to 
10 CFR Part 170 (Lu;ense Fees) and 10 CTR 
Part 171 (Annual Fees) 

L Background 
The Regulatory Flexibility Act of 1980 (5 

U.S.C. 601 et seq.) establishes as a principle 
of regulatory practice that agencies endeavor 
to fit regulatory and infonnational 
requirements, consistent with applicable 
statutes, to a scale commensurate with the 
businesses, organizations, and government 
jurisdictions to which they apply. To achieve 
this principle, the Act requires that agencies 
consider the Impact of their actions on small 
entities. If the agency cannot certify that a 
rule will not significantly impact a 
substantial number of small entitles, then a 
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regulatory flexibility analysis Is required to 
examine the Impacts on small entities and 
the altematlves to minimize these Impacts. 

To esslet in considering these impacts 
under the Regulatory Flexibility Act (RFA), 
first the NRC adopted size standards for 
determining which NRC licensees qualify es 
small entitles (50 FR 50241; December 9, 
1985). These size standards were clarified 
November 8, 1991 (58 FR 56872). On April 
7, 1994 (59 FR 18513), the Small Business 
Administration (SBA) issued a final rule 
changing Its size standards. The SBA 
adjusted its receipts-based size standards 
levels to mitigate the effects of Inflation from 
1984 to 1994. On November 30, 1994 (59 FR 
81293), the NRC published a proposed rule 
to amend Its size standards. The NRC 
proposed to adjust Its receipts-based size 
standards from $3.5 milllon to $5 million to 
accommodate Inflation and to conform to the 
SBA final rule. The NRC also proposed to 
eliminate the separate. $1 million size 
standard for private practice physicians and 
to apply a receipts-based size standard of $5 
mlllion to this class of licensees. This mirrors. 
the revised SBA standard ofS5 million for 
medical practitioners. The NRC also 
proposed to establish a size standard of 500 
or fewer employees for business concerns 
that are manufacturing entitles. This standard 
is the most commonly used SBA employee 
standard and would be the standard 
applicable to the types of manufacturing 
Industries that hold an NRC license. After 
evaluating the two comments received, a 
final rule that would revise the NRC'a size 
standards as proposed was developed and 
approved by the SBA on March 24, 1995. The 
NRC published the tinal rule revising its size 
standards on Aprll 11, 1995 (60 FR 18344). 
The revised standards became effective May 
11, 1995. The NRC has used the revised 
standards in the final FY 1995 fee rule. The 
small entity fee categories in§ 171.16(c) of 
the final rule reflect the changes in the NRC's 
size standards. A new maximum smell entity 
fee for manufacturing industries with 35 to 
500 employees hes been established at $1,1100 
and a lower-tier small entity fee of $400 
established for those manufacturing 
industries with less than 35 employees. The 
lower-tier receipts-based threshold of 
$250,000 has been raised to.$350,000 to 
reflect approximately the same percentage 
adjustment as that made by the SBA when 
they adjusted the receipts-based standard 
from $3.5 million to $5 million. The NRC 
believes that these actions will reduce the 
impact of annual fees on small businesses. 
The NRC size standards ere codified at 10 
CFR2.810. 

Public Law 101-508, the Omnibus Budget 
Reconciliation Act of 1990 (OBRA-90), 
requires that the NRC recover approximately 
100 percent of its budget authority, less 
appropriations from the Nuclear Waste Fund, 
for Fiscal Years (FY) 1991 through 1995 by 
assessing license and annual fees. OBRA-90 
was amended in 1993 to extend the 100 
percent recovery requirement for NRC 
through 1998. For FY 1991, the amount for 

. collection was approximately $445.3 million; 
for FY 1992, approximately $492.5 million; 

. for F\' 1993 about $518.9 million; for FY 
1994 about $513 mlllion and the amount to 

be collected In FY 1995 is approximately 
$503.6 mllllon. 

To comply with OBRA-90, the 
Commission amended its fee regulations in 
10 CFR parts 170 and 171 In FY 1991 (56 FR 
31472; July 10, 1991) In FY 1992, (57 FR 
32691; July 23, 1992) In FY 1993 (58 FR 
38666; July 20, 1993) and in FY 1994 (59 FR 
36895; July 20, 1994) based on a careful 
evaluation of over 1,000 comments. These 
final rules established the methodology used 
by NRC in identifying and determining the 
fees assessed and collected in FY 1991, FY 
1992, FY 1993 and FY 1994. The NRC hes 
used the same methodology established in 
the FY 1991, FY 1992, FY 1993, and FY 1994 
rulemakings to establish the fees to be 
assessed for FY 1995 with the following 
exceptions: (1) The Commission has 
reinstated the annual fee exemption for 
nonprofit educational Institutions; (2) In the 
FY 1994 final rule, the NRC directly assigned 
additional effort to the reactor and materials 
programs for the Office of Investigations, the 
Office ofEriforcement, the Advisory 
Committee on Reactor Safeguards, and the 
Advisory Committee on Nuclear Waste; and, 
(3) for FY 1995., the NRC is using cost center 
concepts, now being used for budgeting 
purposes, to develop the fees. The NRC is 
also (1) changing the method for allocating 
the budgeted costs (about $56 million) that 
cause fairness and equity concerns; (2) 
eliminating. the materials "flat" inspection 
fees In 10 CFR 170.31 and including the 
inspections with the annual fees in 10 CFa 
171.16(d); and (3) establishing two 
professional hourly rates to better align the 
budgeted costs with the major classes of 
licensees. The methodology for assessing 
low-level waste (LLW) costs was changed in 
FY 1993 based on the U.S. Court of Appeals 
decision dated March 16, 1993 (988 F.2d 146 
(D.C. Cir. 1993)). The FY 1993 LLW 
allocation method has been continued in the 
FY 1995 final rule. 

II. Impact on Small Entities. 
The comments received on the proposed 

FY 1991, FY 1992, FY 1993, and FY 1994 fee 
rule revisions and the small entity 
certifications received in response to the final 
FY 1991, FY 1992, FY 1993, and FY 1994 fee 
rules indicate that NRC licensees qualifying 
es small entities under the NRC's size 
standards are primarily those licensed under 
the NRC's materials program. Therefore, this 
analysis will focus on the economic impact 
of the annual fees on materials licensees. 

The Commission's fee regulations result in 
substantial fees being charged to those 
individuals, organizations, and companies 
that are licensed under the NRC materials 
program. Of these materials licensees, about 
18 percent (approximately 1,300 licensees) 
have requested small entity certification in 
the past. In FY 1993, the NRC conducted a 
survey of its materials licensees. The results 
of this survey indicated that about 25 percent 
of these. licensees could qualify as small 
entities under the current NRC size 
standards. 

The commenters on the FY 1991, FY 1992, 
FY 1993, and FY 1994 proposed fee rules 
indicated the following results if the 
proposed annual fees were not modified: 
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-Large firms would gain en unfair 
competitive advantage over small entities. 
One commenter noted that a small well­
ioggirig company (a "Mom and Pop" type 
of operation) would find it difficult to 
absorb the annual fee, while a large 
corporation would find it easier. Another 
commenter noted that the fee increase 
could be more easily absorbed by a high­
volume nuclear medicine clinic. A gauge 
licensee noted that, in the very competitive 
soils testing market, the annual fees would 
put it at an extreme disadvantage with its 
much larger competitors because the 
proposed fees would be the same for a two­
person licensee as for a large firm with 
thousands of employees. 

-Some firms. would be forced to cancel their 
licenses. One commenter, with receipts of 
less than $500,000 per year, stated that the 
proposed rule would, in effect, force it to 
relinquish its soil density gauge and 
license, thereby reducing Its ability to do 
its work effectively. Another commenter 
noted that the rule would force the 
company and many other small businesses 
to get rid of the materials license 
altogether. Commenters stated-that the 
proposed rule would result in about 10 
percent of the well-logging licensees 
terminating their licenses immediately and 
approximately 25 percent terminating their 
licens11s before the next annual assessment. 

-Some companies would go .out of business. 
One commenter noted that the proposal 
would put it, and several other small 
companies, out of business or, at the very 
least, make it hard to survive. 

-Some companies would have budget 
problems. Many medical licensees 
commented that, in these times of slashed 
reimbursements, the proposed increase of 
the existing fees and the introduction of 
additional fees would significantly effect 
their budgets. Another noted that, in view 
of the cuts by Medicare and other third 
party carriers, the fees would produce a 
hardship end some facilities would 
experience a greet deal of difficulty in 
meeting this additional burden. 
Over the past four years, approximately 

2,900 license, approval, end registration 
terminations hl!_~e been requested. Although 
some of these terminations were requested 
because the license was no longer needed or 
licenses or registrations could be combined, 
indications are that other termination 
requests were due to the economic impact of 
the fees. 

The NRC continues to receive written and 
oral comments from small materials 
licensees. These commenters previously 
indicated that the S3.5 million threshold for 
small entitles was not representative of small 
businesses with gross receipts in the 
thousands of dollars. These commenters 
believe that the $1,800 maximum annual fee 
represents a relatively high percentage of 
gross annual receipts for these "Mom and 
Pop" type businesses. Therefore, even the 
reduced annual fee could have a significant 
impact on the ability of these types of 
businesses to continue to operate. 

To alleviate the continuing significant 
impact of the annual fees on a substantial 
number of small entities, the NRC considered 
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alternatives, in accordance with the RFA. 
These alternatives were evaluated in the FY 
1991 rule (56 FR 31472; July 10, 1991) in the 
FY 1992 rule (57 FR 32691; July 23, 1992), 
in the·FY 1993 rule (58 FR 38666; July 20, 
1993) and in the FY 1994 rule (59 FR 36895; 
July 20, 1994). The alternatives considered by 
the NRC can be summarized as follows: 
-Base fees on some measure of the amount 

of radioactivity possessed by the licensee 
(e.g., number of sources). 

-Base fees on the frequency of .use of the 
licensed radioactive material (e.g., volume 
of patients). 

-Base fees on the NRC size standards for 
small entities. 
The NRC has reexamined the FY 1991, FY 

1992, FY 1993, and FY 1994 evaluation of the 
these alternatives. Based on that 
reexamination, the NRC continues to believe 
that establishment of a maximum fee for 
small entities is the most appropriate option 
to reduce the impact on smell entities. 

The NRC established, and is continuing for 
FY 1995, e maximum annual fee for smell 
entities. The RFA and its implementing 
guidance do not provide specific guidelines 
on what constitutes a significant economic 
impact on e smell entity. Therefore, the NRC 
has no benchmark to assist it in determining 
the amount or the percent of gross r_eceipts 
that should ba charged to a smell entity. For 

· FY 1995, the NRC will rely on the analysis 
previously completed that established e. 
maximum annual fee for e smell entity end 
the amount of cost that must be recovered 
from other NRC licensees as e result of 
establishing the maximum annual fees. The 
NRC continues to believe that license fees, or 
any adjustments to these fees during the pest 
year, do not have a significant impact on 
small entities. In issuing this final rule for FY 
1995, the NRC concludes that the materials 
license fees do not.have a significant impact 
on a substantial number of small entities and 
that the maximum annual small entity fee of 
$1,800 be continued. · 

By maintaining the maximum annual fee 
for small entities at $1,800, the annual fee for 
many small entities is reduced while at the 
same time materials licensees, including 
small entities, pay for most of the FY 1995 
costs ($27 milllon of the total $33 million) 
attributable to them. The costs not recovered 
from small entities are allocated to other 
materials licensees and to operating power 
reactors. ·However, the amount that must be 
recovered from other licensees as a result of 
maintaining ·the maximum annual fee is not 
expected-to increase. Therefore, the NRC is 
continuing, for FY 1995, the maximum 
annual fee (base annual fee plus surcharge) 
for certain small entities at $1,800 for each 
fee category covered by each license issued 
to a small entity. . 

While reducing the impact on many small 
entities,-the Commission agrees that the 
maximum annual fee of $1,800 for small 
entities, when added to the Part 170 license 

. fees, may continue to have a significant 
impact on·rnaterials licensees with annual 
gross rec;:eipts in' the thousands of dollars. 
Therefore,'as in FY 1992,'FY 1993, and FY 
1994, the NRC is cpntinuing the lower-tier 
smell entity annual fee of$400 for small 

entities with relatively low gross annual 
receipts. The lower-tier small' entity fee of 
$400·also applies to manufacturing concerns 
end educational institutions not State or 
publicly supported with less than 35 
employees. This lower-tier s~ll entity fee 
was first established in the final rule 
published in the Federal Register on -April · 
17, 1992 (57 FR 13625) and would now 
include manufacturing companies with a 
relatively small number of employees. 

In establishing the annual fee for lower-tier 
smell entities, the NRC continues to retain a 
balance between the objectives of the RF A 
end OBRA-90. This balance can be measured 
by: (1) The amount of costs attributable to 
small entities that is transferred to larger 
entities (the small entity subsidy); (2) the 
total annual fee small entities pay, relative to 
this subsidy; and (3) how much the annual 
fee is for a lower-tier small entity. Based on 
this final rule, the amount of the FY 1995 
smell entity subsidy is lower than that for FY 
1994. Thus, no.change is being made. 

ID.Summery 
The NRC has determined the annual fee . 

significantly impacts a substantial number-of 
small entities. A maximum fee for smell 
entities strikes e balance between the 
requirement to collect 100 percent of the 
NRC budget end the requirement to consider 
means of reducing the impact of .the fee on 
small entities. On the basis of its regulatory 
flexibility analyses, the NRC concludes that 
a maximum annual fee of $1,800 for small 
entities and a lower-tier small entity annual 
fee of $400 for small businesses and not-for­
profit organizations with gross annual 
receipts of less than $350,000, small 
governmental jurisdictions with a population 
pf less then 20,000, ·small manufacturing 
entities that have less than 35 employees and 
educational institutions that are not State or 
publicly supported and have les8 than 35 
employees reduces the impact on small 
entities. At the same time, these reduced 
annual fees are consistent with the objectives 
of OBRA-90. Thus, the revised fees for smell 
entities maintain a balance between the 
objectives of OBRA-90 and the RF A. The 
NRC has used the methodology and : 
procedures developed for the FY 1991, FY 
1992, FY 1993, and FY 1994 fee rules in this 
final rule e;,c:cept those noted in Section m, 
in establishing the FY 1995 fees. Therefore, 
the analysis and conclusions established In 
the FY 1991, FY 1992, FY 1993, and FY 1994 
rules remain valid for this final rule for FY 
1995. 

60 FR 33462 
Published 6/28/95 

Revision of Fee Schedules; 100% Fee 
Recovery, FY 1995; Correction 

See Part 171 Statements of Consideration 
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61 FR 16203 
Published 4/12/96 
Effective 6/11 /96 

10 CFR Parts 170 and 171 

RIN 3150-AF39 

Revision of Fee Schedules; 100% Fee 
Recovery, FY 1996 
AGE.NCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: The Nuclear Regulatory 
Commission (NRC) .is amending the . 
licensing, inspection, and annual fees 
charged to its applicants and licensees. 
The .amendments are necessary to 
implement the Omnibus Budget 
Reconciliation Ad cif 1990 (OBRA-90), 
which mandates that the NRC recover 

, approximately 100 percent of its budget 
authority in Fiscal Year (FY) 1996 less 
amounts appropriated from the Nuclear 
Waste Fund (NWF). The amount to be 
recovered for FY 1996 is approximately 
$462.3 million. 
!:FFECTIVE DATE: June 11, 1996. 
ADDRESSES: Copies of comments 
received and.the agency workpapers 
that suppcirt these final changes to 10 
CFRParts 170 and 171.maybe · 
examined at the NRC Public Document 
Room at 2120 L Street,' NW., (Lower 
Level), Washington, DC 20555-0001. 
FOR FURTHER INFORMATION CONTACT: C. 

· James Holloway, Jr., Office of the 
Controller, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555-
0001, Telephone 301-415..:..i3213. 

SUPPLEMENTARY INFORMATION: 

· I. Background. 
II. Responses to.Comments. 
III. Final Action. . 
IV. Section-by-Section Analysis. · 
V. Environmental Impact: Categorical 

.. Exclus'ion.' · 
VI: Paperwork Reduction Act Statement. 
VII. Regulatory Analysis. 
VIII. Regulatory Flexibility Analysis. 
IX. Back.fit Analysis. 

I. Background . 

Public Law 101-508, tlie Omnibus 
Budget Reconciliation Act of-1990' 
(OBRA-90), enacted November 5, 1990, 
requires 'that the· NRC recci_ver · 
approximately 100 percent of its budget 
authority, less the' amount appropriated 
from the Department of Energy (DOE) 
administered NWF, for FYs 1991 · 
through 1995 by assessing fees. OBRA-
90 was amended in 1993 to extend the 
NRC's.100 percent fee recovery . . 
requirement through FY 1998 .. · . · · 

. The. NRC assesses two. types· cif fees. to 
recover its budget authority. First, · · · 

· license and inspection fees, established 
in 10 CFR Part 170 under. the author~fy · 
of the Independent Offices· ·. . · 
Appropriation Act (IOAA), 31 U.S.C:. 
9701, recover the NRC's costs of 
providing individually identifiable. 
services to specific applicants and 
licensees. Examples· of the services 
provided by the NRC for which th_ese 
fees are assessed are the review of · 
applications for the issuance. of new 
licenses, approvals or renewals; and" ' . 
amendments to licenses or approvals. 
.Second, annual fees, established in 10 .:. 
CFR Part 171 under the authoritf of 
OBRA-90, recover generic and other 
regulatory costs not recovered through 
10 CFR Part 170 fees .. 

On June 20, 1995 (60 FR 32218), the 
NRC published its final rule establishing 
the licensing, inspection, and annual.· 
fees necessary for the NRC tci recover 
approximately 100 .percent of its budget 
authority.for FY 1995, less the · 
appropriation received from the Nuclear 
Waste Fund. The NRG stated in the FY 
1995·final rule that in an: effort to 
stabilize annual fees, beginning in FY 
1996, the NRC would adjust the annual 
fees by the percentage change (plus or 
minus) in NRC's total budget authority 
unless there was a substantial c;:hange in 
the total NRC budget authority or the 
magnitude of the budget allocated to a 
specific class of licensees, in which case 
the annual ·fee base would be 
recalculated (60 FR 32225; June 20, . 
1995). The NRC also state.dlhat the 
percentage-change·would be-adjusted· 
based on changes in the 10 CFR Part 170 
fees and other receipts as well as on:the 
number of licensees paying fees. · 
. On January 30, 1996 (61 FR2948), the 
NRC published a proposed rule to - · 
establish the licensing, inspection, and 
annual fees necessary for the. NRC to . 
recover approximately 100-percent ofits 
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budget authority for FY 1996, less the 
appropriation received from the Nuclear 
Waste Fund. Several changes were 

. proposed by the NRC to the fees to be 
assessed for FY 1996. These changes 
were highlighted in the proposed rule 
(61 FR 2948; January 30, 1996). The 
major changes are summarized as 
follows: 

1. Stabilize 10 CFR Port 171 annual 
fees by.adjusting all annuaLfees 
downward by about 6 percent. This 
change is consistent with the NRC's 
intention, stated in the FY 1995 final 
rule, that annuarfees would be 
stabilized, beginning in FY 1996, by 
adjusting the FY 1995 annual fees by the 
percent change· (plus or minus) in the 
· NRC budget authority taking into 
consideration the estimated collections 
from 10 CFR Part 170 fees and the 
number of licensees paying fees; 

2. Assess 10 CFR Part 171 annual fees 
of less than $100,000 to materials 

·licensees on the anniversary date of the 
liceii.se.'This change continues the 
streamlining of fees and allows the NRC 
'to make the billing process more 
efficient by distributing the billing and 
collection of annual fees over the entire 
year. The current practice is to bill over 
6,000 materials licensees at the same 
time during the fiscal year; 
· 3. Eliminate the materials "flat" 
renewal fees in 10 CFR 170.31 and 
·include the costs of the renewals in the 
annual fees in 10 CFR 171.16(d) for the 
affected licensees: This change 
continues the simplification of fees · 

·initiated in FY 1995 and is consistent · 
with'NRC's recent Business Process . 
Reengineering initiatives tci extend the 
duration of certain materials licenses 
(61 FR 1109; January 16, 1996); 

4. Revise the two professional hourly 
rates in 10 CFR 170.20 which are used 
to determine the Part 170 fees assessed 
by the NRC. The rate for FY 1996 for the 
reactor program is $128 per hour and 
the rate for the materials program is 
$120 per hour; and 

5. Adjust the 10 CFR 170.21'and 
170.31 licensing (application and 
amendment) "flat" fees for materials · 
licenses to reflect the costs of.providing 
the licensing services. 

H. Responses to Comments 

· · The NRC received eight comments on 
the proposed rule. Although the . 
comment period ended on February 29, 
1996, the NRC has reviewed and 

__J 
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evaluated all comments received, 
including those that were late. 

Many of the comments were similar 
in nature. For evaluation purposes, 
these comments have been grouped, as 
appropriate, and addressed as single 
issues in this final rule. The comments 

. are as follows: . 

A. Comments Regarding the Major 
Changes Proposed in the FY 1996 Fee 
Rule 

1. Streamline and Stabilize Annual Fees 

Comment. All commenters 
responding to this proposed change 
were encouraged by-and supported the 
positive steps taken by NRC to equitably_ 

-distribute and to reduce the burden of 
·user fees on licensees. Several 
commenters indicated that this change 

. represents a greater simplification and 
streamlining of the fee settjng 
procedures and has eliminated the 
dramatic swings in NRC fees seen in· the 

·past. Commenters stated that the 
approximate 6 percent reduction-in 

· annual fees for all licensees is evidence 
6f this. Other commenters stated that . 
the NRCshould conti_nue the process of . 
-streamlining and ·commensurate fee·- -
reduction because it is a Tesponsible 
approach in light of today's highly __ · 
competitive global nuclear:marketplace. 
- Response. ConsistElnt·with the 

c;:omnients, -the final" rule adcipts the _ 
:methodology to streamline and stabilize 
FY 1996 annual fees by adjusting these 
fees by the percentage change (plus or 
minus) in NRC's total budget authority. 
The FY 1995 annual fees have been 
used as base· annualfees and these. 

; annual fees have been adjus~ed 
downward.for FY 1996 based on the 
percentage change in the ·NRC's budget 
authority, taking into consideration the 
total riumber of licensees paying fees: 
and estimated collections-.froin 10 CFR 
Part 170 licensing and inspection fees. 
Therefore for FY 1996, all annual fees 

, have been adjusted 6;5-percent below 
the FY 1995 levels_.", · 

2. Assess Annual Fees of Less Than 
$100,000 to Materials Licenses on the 
Anniversary Date ofi..i_cense · 

Comment. Comm.enters supported the 
NRC's proposal to invo_ice :inaterials .. 
annual fees of less than $100,000 on the 
anniversary date of t4.e.license.· · · 
Commenters statedthat,_"while helping 

· to assist NRC in its billing efforts, it will 
also provide some reliefto entj.tieswho 
have several licenses: The proposed 
system will allow these licensees to . 

· distribute their cash _outlays- over a 
" longer period of time easing the 
financial stresses caused by a single 

. payment period. 

Response. Consistent with the 
comments, the NRC in this final rule 
will assess§ 171.16(d) annual fees for 

· those materials· licenses whose annual 
fees are less than $100,000 based on the 
anniversary of the date the license was 
originally issued. Accordingly, a new 
paragraph is added to§ 171.19. For FY. 
1996, those affected materials licenses 
with a license [\Ilniversary date between 
October 1, i995, and the effective date 
of this final FY 1996 fee rule \'rill be 
billed upon publication of the final"rule 
in the Federal Register and annually 
thereafter during the anniversary month 
of the license. Those affected materials 
licenses whose license anniversary date 
is on or after the effective date of this 
final FY 1996 fee rule will"be billed 
during the_ anniversary month of the 
license and annually thereafter based on 
the annual fe_e in effect at the time of 
billing. The specific license categories of 
m_aterials licensees affected by this 
change ai:e l_isted in§ 171.19(d) of this. 
final rule. · · · 

3. Revise'tlie.Tw~:P~ofession~l Rates in. 
. 10 CFR 17:0.20 Based ·on the FY 199a -
Budget and_:Adjust llie_"lc\ CFR 170'.21 
and 170.3J Liceilsing.(Appliq1tion and . 
Amendment) ''Flat" Fees· for i..icenses lo 
Reflect :the'C:::o~ts- of J>rovicµ.ng.the. : . 
Licensing Services , 

Comment. Commenters:supported the 
revised method of calculating two 
hourly rates adopted by NRC in FY 1995 
to separately, and more equitably, 
allocate costs associated with the reactor 
program and the materials program:. 
Commenters -stated that.the two rates, 
based on cost"center concepts that 
_ identify and allocate budgeted 

, _ resources, is inherently fairer and more 
equitable fo licensees and is more 
consisteiltwith Congressional intent to . 
identify and properly assess fees to 
those entities that utilize NRC resources 
and regulatory services. However, some 
commenters indicated that, while they 

· are pleased that the materials rate 
increase is under 4 percent ($116 per --· 
hour to $120 per hour)and generally in -. 
keeping with iriflation, the· rate itself is -
unjustifiably high. These commenters -
stated.thatthe $120-hciurly rate equal~ 
or exceeds the hourly'rate of senior · 
consultants or principals ·at major 
(national) consulting companies and 
that it exceeds the accepted rate for 
similar work in'private industry. Some_ 
commenters i:i"ointed out the increase in. 
the hourly rates _excElep.s the general . . 
incre11-se that was provided to all Federal 
government workers on January 1, 1996, · 
and they encourage the.NRC to control · 
its costs by seeking efficiencies in order 
to attain a downward trend of-licensing 
and inspection· fees comparable to that 
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being realized in the annual fees. Other 
commenters indicated that the average 
cost per staff hour assumes a lower 
number of work hours relative to that 
commonly applied in industry and a 
multiplier which would appear to 
significantly exceed those commonly 
enjoyed by private industry. Some 
commenters stated that although 
summary calculations are presented in 
the proposed revisions, insufficient 
detail is provided to determine the 
justification 'for an increase in the _ 
hourly fees, i.e., the NRC has not listed 
the assumptions used in forecasting the 
predicted FTEs (full time equivalents) 
considered necessary for the· materials 
program. 

Response. Consistent with the 
comments, the NRC has established in 
this final rule two professional hourly 
rates for FY 1996 which will be used to 
determine the 10 CFR Part 170 fees. A 
r!\te of $128 per hour is establfshed in 
§ 170.20 for the reactor program and a 
second rate-of $120 per hour.is -. . 
·established in § 170.20 fcir the nuclear 
materials and nuclear waste programs: 
The two rates are based on. the_ "cost­
center" concept that is now being used 
for budgeting purposes. ':, · · _ . 
_ -. The NRC professional hourly rates are 

: established to recover approximately .•. 
100 percent of the agency's .: . ; -
Congressionally-approved budget, less 
the appropriation from the Nuclear 
WastEl Fund (NWF), as required by 
OBRA-90. The rates reflect the NRC 
budgeted cost per direct professional 
hour. This cost includes the salary and 
benefits for the direct hours, and a · 
prorata share of the salary _and benefits 
for the program and agency-overhead 
and agency general and administrative 
expenses (e.g., rent, supplies, and 

· information technology). Both the 
method and budgeted costs used by the 
NRC il). the development of the hourly 
rates of $128 and.$120 are discussed in 
detail in Part III, Section-by~Section 
Analysis; relating to§ 170.20 of the -

- proposed rule (61 FR 2951; Jan-µary 30, 
1996 )" and the same section ·of thfs final 
ni"ie. For example, Table Hshows the 
budgeted· costs and the direct FTEs that 
mu:st- be recovered through fees assessed 
for the hours expended by the direct 
FTEs. The budgeted costs as well as the 
direct resources are those required by 
the NRC to implement its statutory 
responsibilities and effectively 
accomplish the mission of the agency. 
Additional information on the hourly 
rates is providep. in the NRC ~orkpapers . 
located in the Public Document Room. 
The specific details regarding tlie bU1;lget · 
for FY 1996 are documente_d i,n the . 
NRC's publication "Budget Estimates, 
Fiscal Years 1996-1997" (NUREG-cnoo, _ 
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Volume 11), which is available to the 
public. Copies ofNUREG-1100, Volume 
11, may be purchased from the 
Superintendent of Documents, U.S. 
Government Printing Office, P.O. Box 
37082, Washington, DC 20402-9328. 
Copies are also available from the 
National Technical Information Service, 
5285 Port Royal Road, Springfield, VA 
22161. A copy is also available for . 
inspection and copying for_a fee in the 
NRC Public Document Room, 2120 L 
Street NW. (Lower Level), Washington, 
DC ~0555..,.()001. - -

B. Other Comments 

1. Public Interest Exemptions 

.Comment. Commenters supported. 
NRC's decision to continue to charge 
annual fees to Federal agencies and to 
deriy their requests for exemption based­
on "public good"-claims. . · 

-Response. Consistent w.ith the 
proposea. rule and the comments : 
received, the NRC does not-intend to 

, .grant,public good exempticins to Federal 
agencies.. · · 

· 2. Fee ~gi~1a:uon . . . , .. 
. Comme~t;. Sevei:al comiii~;i;,te~,~~teci. .. 

that the NRC had compteted its ·report 
oil f~e-policy as.required_by the Energy . 
Pqlicy ~ct of 1992 and .that the N.RC had 
serit a report to Congress with legislative · 
recomniendations .. The commenters· ·_ . 
commended NRC's efforts in this regard 
and .stated that they continue to believe 
that 100 percent fee recovery for NRC, 
as mandated by OBRA-90, is . _ 
inequitaole and unfair to li,censees 
because licensees _are paying for certiilll · 
costs that are not directly ~lated to and 
do not benefit-them. The."i::ommenters 
acknowledged that without legislative. 
changes to O_BRA:....90, the central. 
problems with NRC's fees cannot be. - -· 
completely resolved. Commenters_ · 

. strongly supported more efforts to ._ 
define a more equitable fee _ba~e and ·: ·. 
recommended thafthe_NRC-continue to 
work with Congress and the · · · _ · · 
Administration to .obtain: the necessary 
legislative changes. In this regard, · · 
commenters stated thatit is tiine for 
NRC to actively purs~e a legislative· 
agenda with Congress by drafting · 
specific language to modify OBRA:....90 or 
the Afomic Energy Act; ·:: . . . 
. Response . .'The need for legislation is · 

· beyoµd the scope .of this rulemaking . 
proceeding. As-indicated in' the.FY 1995 
final rule (60:'FR.32218; June 20, 1995), 
the NRC will continue to work with·the · 
Congress to make fees more fair and 

· eqttltable; . . . · . ·. :· · . ·. 

. 3. Ree~ilie·the I~suir~fFees 
Commi1nt. Some comn:ienters stated- . 

. tliat both Congress and the NRC should 

reexamine the whole issue of fees in the 
context of the substantial concerns of 
licensees regarding the trend of more 
states entering into the Agreement State . 
program. These cominenters refer to the 
stated intentions of Pennsylvania, Ohio, 
Massachusetts, and Oklahoma to 
become Agreement· States. The 
commenters indicated that the NRC 
would then lose about 30. percent of the 
existing license base and fees would _ 
·s1gnificantly increase unless other . 
budgeting methods are approved or the 
number of FTEs is reduced in · 

. proportion to the reduction in tl;ie 
number of licenses. -

Commenters from the uranium 
recovery industry also indicated that, as 
the uranium recovery industry 

. continues to shrink in size, the 
, decreasing number of licensees will 
: ultimately be charged increasing' annual 
; fees. thereby forcing more financial . 
' hards_hips cin an already depressed 

industry. Commenters state that the 
currentsysteni gives preferential 

; · treatment to licensees in Agre!!ment · 
, States. On!! co~enter suggested that 

the NRC_sb,ouldenter.~~o re~lnii:s~hl~ . 
11greements witli the Agreement States · 
before FY.1997, as stated in the FY1995: 
final'rµ].e. In addition, oiie coinmenter. 
believes that NRC should assess the. 

I Enviroiiniental Protection Ageµcy (EPA) .. 
, for NRC work.such as review of . , . - ·: · 

regulations promulgated by EPA relating _ 
to rai:)ionuclide emission standards. . 

Response. In FY 1995, the NRC 
changed the methodology for allocating 

, those budgeted costs (about l_O percent 
· of the _NRC budgetauthority) that cause. 

fairness and equity concerns because . 
the legislation requested by the NRC 
had not been passed by the Congress ( 60 
FR 32218; June 20, 1995). These costs, 
which includ_e the cost of the Agreement 
State ovetsighi: aµd re~latory support 
to the Agreeniei:i,t States, are now treated 
in. a maimer similar to overhead. These 
costs are distributed based on the . 
percentage ot the bti!l,get directly. 
· attributable-to a class of licensees. 
Commenters at tJ.iat time supported this 
method of.allocation as being in.ore ·. · 
eqµitable, pen,ding legislative relief by 
Congress to remedy this inequitable · · : 
situation.· If additional states become ... 
Agreement States and the NRC. decide; 

· to rebaseline the fees based on 
substantive changes to the budget, then· 
any increiised.~ost for Agreement State. :_ 
oversight ~d regula!m;y support to the .. 
Agreement States would.be identified, ·· 
treated similar to overhead, and . 
distribut~d based· on the percei:J.t~ge of 
the·budget directly attributable to a class 
·of licensees. : . : . , 

The NRC also revised its . . . 
. met:Iiodolcigies in tli,e F.Y 1995 final rule 
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for determining annual fees for fuel 
facility and uranium recovery licensees. 
The revised methodologies resulted in 
annual fees that more accurately reflect 
the costs of providing regulatory 
services to the subclasses of fuel facility 
and uranium recovery licensees. The 
revised methodologies were fully 
explained in Section IV, Section-by­
Section Analysis, of the final FY 1995 
rule (60 FR 32218; June 20, 1995). 

In response to comments relative to 
annual fee increases as a result of the 
decrease in the number of licensees, the 
changes. adopted in the FY 1995 final 
rule to stabilize fees should minimize 
large fee changes as a result of decreases 
in licensees. This is substantiated by 
this final FY 1996 rule which reduces · 
all ·annual fees by the percent-change to 
the FY 1995 levels. · 

The NRC indicated in the FY 1995 
proposed rule (60 FR·14672; March 20, 
1995) that it planned to.increase the use 
of reimbu,rsable ll,greements with 
Agreement States and Federal agencies 
begimiliig in FY 1997. To tms end, the · 
NRC has begun this process for.Federal 
agencies .. For example,.in FY 1995 aie 
NRG entered into reimbursable·,: 
agreements with the National :': ·- , ·_ 
AerQil.8utics and Space Administration 
(NASA) for the .Cassiiµ mission and the 

· Department of Energy (DOE) for·. 
plutciiihim-disposition. Reimbursable 
agreements with Agreement States, 
however, continue to generate strong 
responses, both positive and negative, . 
on the_ part of licensees and Agreement 
States. 

With respect to the_ interaction 
between the NRC and EPA on the 
promulgation of regulations, NRC .· 
interactions with EPA ~e an integral 
part ofNRC's responsibilities under the 
Atomic Energy Act. Therefore, NRC 
must include the costs of this work in 
its budget and cannot perform such· 

· work under reimbursable agreements. In 
addition, the Independent Offices . 
Appropriation Act of 1952, as amended, 
precludes the NRC from charging fees to 
Fecleral agencies for specific services 

· rendered. -While the NRC can assess 
. annual fees tci Fed~ral agencies,holding 
NRC licenses, the EPA is not considered . 
a licensee_ of the NRC with respect to 

·regulations promulgated byEPA relating 
to radionuclide emission standards. 

~- Fees Iiased on Other Factors 
Comment. One ccinmienter indicated 

that NRC fees should take into : 
consideration the competitive condition 
of certain markets and the effect of fees 
on domestic and foreign competition. 
For example; the commenter suggested 
that the NRC assess a small fee, such as 
$5.00 per pound, Qn iinpoi:ted uranium 
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to help offset the NRC budget and that 
OBRA-90 be amended to include this 
provision. In addition, the commenter 
suggested that a fee be added to foreign 
Separative. Work Units (SWUs) used by 
U.S. utilities to enrich uranium. The 

. commenter indicated that these fees, if 
levied, wouid not only solve part of the 
NRC's financing problems, but would 
also '.'rejuvenate the _domestic uranium. · 
mining, milling, and enrichment 
businesses. ''Another commenter 
believes that NRC should give full 
consi(,ieration to the effects of imposing 
significant annual f~s on the domestic 
uranium recovery industry particularly 
in light oft4e_Secretary.ofEnergy's . 
determination that the industry is non7 

viable ~d the requirement" of the ' 
Atomic: Eµergy Act that the country 
maintain a viable domestic source 
material industry to sustain vital . 
national interests. .. . . •. ., ·-~ 

Response.--OBRA-90 requires that the · 
fees assessed to licensees ·have a · · · '·· 
reasona°Qle relations4ip;to the 
maximum '.extent practicable, to-the co.st·. 
of providing the seMce/The IOAA· · : ... ,- ;_. 
iequires'thatUcensing foes be based on .. , 
the cost of the services·rendered,-, . _;·,:; .• ' 
Corisistei:J.t with· these .requirements, t4e . 
NRG·assesses-ijcensing 'fees.for import .. 
'licenses, ~asing'fees on.'matket. . '':. r •: ·. 
competitive piisitio:i:t~ ·or assessing.a:.,,: '.': 
$5.00 per pqund surcharge on imported : . 

. uraniwri'wotild nofbe ·consistent.with : · 
these statutes. The issue of adverse 
economic impact of fees.on: NRC . 
licensee's was addressed iri the FY 1991 
final rule published July 10, 1991 (56 FR 
31476). The NRC indicated that there 
will be adv~rse i.inpact_s from · · 
implementing the legislation and to . 
eliminate the adverse·effects, the arinual 
fe~s would have to be eliminated or 
reduced. 'fli~ issues ofbasing·fees·Oll . 
niarket competitive positions, the ,·. . ' 
amount~fmaterial possessed, the. :· ' 
frequency '<if use of the material; and th_e 
size of the fadlities, weie also addressed 
by the NRC in pre'vioµs r.ule~ and in•llie 

· Regulatory Fl11xibility Analysi~ in '· ·: 
Appendix A to..the·fuiairule published 
July 10; 1991 (56 FR 31511-31513). :The 

. NRC did Ii.at adopt: that approach · 
because ~t would require licensees to ' . 
subniitlarge·amounts· of new data and 
would require. additional NRC staff to .. 
evaluate·the data submitted and to ' -
develop anll, ac;lmiaj~er even more .· 
complex fee schedules. The NRC · · . 

. continues \ohelie_ve th'!lt uniformiy.' 
allocating the generic and other 
regulatory CQ.sts to· the specific license_e _· 
within a class to determine the amount 
ofthe a.iuiuaifee i!I ii f$', ei:iuitabl~. mid''. 
practical way ~o :recov~r thllse costs m,cl 
·that ·estabµsbiJ?:g red~i:ed _annual fees. '' 

based on gross receipts (size) is the most 
appropriate approach to minimize the 
impact on small entities. Therefore, .the 
NRC finds no basis for altering its 
approach at this time. This approach 
was.upheld by the D.C. Circuit in its 
March 16, 1993 decision in Allied- · 
Signal. · 

5:Comment. 
·-several ~omments were received ·from 

uranium recovery licensees suggesting: 
(1) A tiered fee·!lystein that-would result 

' in full fees for operating facilities and 
reduced fees for facilities in shutdown 
cir standby status; (2) a license~. review 
board be established to review NRC.fees 
annually; (3) the NRC establish · . 
standards for its activities; 'such as a 
schedule for.response intervals for . ' 

. processing licensing actions; and. ( 4) 10 
CFR Part .170 bills for services rendered · 
be itemized to.show hours.spent, a:.-_ ' 
description of the work performed;;1lie 
names ·of individuals who completed ' 
the work mid the dates the work wak . 
.performed;-: . . , · ': ;- , · · '-:'!':'.' 1 . 

Response: In respons·e· to 11 p8tition of. 
''iuleriiaking'froiri. .the Am'ericilli'~g ·. ',. 
Cori~s_s:(now tlie National Miirlii.g ,· . ·· .· · 

, Associatlon)the NRC·addressed. each· of" 
rt4ese cominerits_'iiftlie Federal R~~r·. · 
.on)\priB~8; 1995(60 ~2o~ia,-~092~):. 

:.;For. tlie ';reil$tins pr!Jvideq:'iii response to··, 
· the·'p~titi~µ; the'NRC is.riot adopting' the 
suggestions f'rom the· comm.enfers in'this 
final rule. While denying the pl!l:itiori; ·: 
the NRC noted that it would contiiiue 'its 

. currentpractice of'providing available 
. backup data to 5-upport 10 CFR Part·po · 

liceilsing and inspection billings upcin 
·_requ~st by the lice_nsee or applicant. · · 

. 6. Rei~tionship. B~tween Fees and · ·. 
.Regulatory Services . 

·. Comment;· Several ccimmeriters ': .. ·. 
. imlicatea that altliough they appreciate .. 
NRC's efforts.to stabilize fees,'-they have 
concenis about the lack ofa reasonable 
rel~tjonship between. the _costto .; 
urani1llll recovery licensees. of ~G's .. 
. regulatory 'program. and the benefit : 
derived from su:ch services. The ' . . . . ' '' 
coi:mnen:ters 'assert that the Commission.· 
canno~ impose fees under ·the· IOM· ·. . 
·.unl~ss_there is a:ra.tioiial relationship 
between the fees ahd the:regulii.toiy 

' services "provided._ The commentei:s; . ' 
citing Ce~trcil .& S. Motor Freight ·Ti:iiiff ,. 
Ass'n v. United'States, :777 F.2d 722, . ' 
729 (b.c.·cu. 198S), note that m · ·' : 
app!yfug this IOAA 'requµemeilt,'th.e ·:. ·­
fees assessed must be' rea~oriaqly re.lated ' 
to, io:d may not exceed the yalue ofthe:. ,· 

· service to the recipient whate:ver·the ~·· /' 
'agency's cost may oo.: Tpe comµi.entets ' ', ' 
. then suggest that the NRC fee·syst~m ... · 
inay violate thi~ _principl~ because the. 

· propos~4 hourly ra,te of$120 f(?r · : .· · · 
.···.··:·. . ' . . -· ' 
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services provided by agency 
professionals is unduly high. 

Response. The Commission believes 
that its IOAA fee schedule is fully 
supported by applicable legal precedent 
and does not adopt commenters' 
suggestion. In upholding the . 
Commission's IOAA fee schedule, the 
United States Court of Appeals for the 
Fifth Circuit held that the NRC may . 
recover the full cost of providing a 
service to an identifiable recipient 
(Emphasis in original) Mississippi Power 
& Light v. NRG, 601 F.2d at 230: This . 
is consistentwith.the earlier teaching of 
National Cable Television Ass'n Inc. v. 
FCC, 554 F.2d 1094, 1106 (D.C .. 1976) 
relied upon by the court in Central & S 
Motor Freight Tariff Ass'n, supra: There 
the court held that fees should be a 
reasonable.approximation of the 
attributable costs which the .. 
Commissi<;>n identifies· as JJeing .· 
e;,c:pended to benefit the recipient. The 

· Court sugg'ested·that a fee might be· 
qtiestimiable if.the fee·-urireasonably: 
·~x.ceeds· the value:of the .specific · 
services for which it is charged, Here 
the _services pro~ded by Qie. 1'1RC ate_. 
requited for licensees to.niafutafu their 
licenses ahd the benefits. derived·:.:::'' 
therefrom}The bitsis'for th!i revised . . 

· hourly )ilte~ is 'fullyiliscµ!l~ed in _NR<;:.'s: 
· respcirise to~ coIIimerit :A.3, wbic:li" relate'.; 
-ic, the' hcitirly" rates,lkfug· assessed by . : 
· NRCunder fO CFR:Pint 170,The··· . 
cori:imenters have provid~d virtually no. 
evidence that could cause the NRC to 
conclude that its, fees'um'easori.ably 
exceed the value of the services ... 
rendered. ' ' ' 

7. Competitive Bidshy,Co~tr~ct~~s 
· Comment. Two comm.enters indicated 

that to control_c<:>sts government .. 
agencies_routinelfrequire ccimpetltive · 
bids for contract labor, The commenters 
stated that costs incurred by the Oak 
Ridge National-Laboratory (ORNL) are 

: considered by many licensees to be · • 
excessive, yet NRG-awards ·contracts to. 
ORNL on ari apparently sole ~ource · · 
basis. The commenters suggest that NRC 
consider as. large ·a p!)cil as possible for 

. poteiitial:contractors iritludinf: both 
government laboratories ~d private · 
consultanfi! ·when seekilig contract 
labor.·· ··: ·. 

Response: The NRC is c9mmitted to · 
making its·regulatory'programs more 
efficient and effective wherever it·can 

· M so without diiriinisb.i.:ng its .ability fo · 
protectthe public health and 'saf¢ty, 'I'.he. 

. NRC.follo~s accepted.contracting '· 
practices in all contract 'awards .. Before 
determining whether to place work with 
a commercial source under the· . . 
competitive proposal process orwith a 
DOE laboratory, the N.RC ~onsi.ders ~~ 

. . -i.,······: .· . . 
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type of work to be done, the expertise 
required, and the past performance of 
the contractor. If the NRC determines 
that commercial sources are appropriate 
to perform the wor~ and that con~i.ct of 
interest can be av01ded, a competitive 
procurement may be initiated. · 
Otherwise, a DOE laboratory may be 
selected to perform the work. Costs ai:e 
routinely considered and negotiated in 
either case. 

. Costs for particular actions are also 
affected by the quality of the licensee 
submittal, the time)jness and quality of 
licensees response~ to NRC questions, 
delays caused by external factors, the 
complexity of the site, and the degree of 
cooperati011 by the licensee with NRC. 

8. Regulatory Deficiencies 
. Comment. Two commenters indicated 

that the proposed rule has no provision 
for allowing licenseesto object to 
unreasonable costs. The· commente'rs 
stated that without' such a mechanism, 
licensees are·at the mercy of the 
regulators and are expected to pay for 
services.billed and that there is no· 
assurani;:e that any_ given regulatory· · 
function performed by. the.NRG will be · 
completed expeditiously; efficiently', cir 
within a ieasonable 'range of cost. 
. 'Response. While,the J.IJRC is .. 

committed tci the'~xpe-~tious revie:W of . 
each application·and.uses all reasonable 
means of keeping costs as low as 
fe11sible; its responsibility for ensuring 
the public health arid safety and 
environmer;ital protection cannot be 
compromised. The NRC is committed to 
the effective use of its increasingly 
limited.rescn.irces and therefore cannot 
afford to use these resources unwisely if 
it is to.successfully perform its mission. 
10 CFRPart 170.51 of the Commission's 
regulations provid~s the mechanism 
whereby licensees are allowed to 
dispute a debt if they believe the debt 
is in.correct. Disputed debts must be 
submitted in accordance with the 
provisions of 10 CFR Part 15.31 . 
"Disputed Debts.''. · 

9. Fee Deferral Policy for Standard Plant 
and Early Site Reviews · · · · 

I final fee rule that the costs for 
standardized reactor design reviews, 
whether for domestic or foreign · 
applicants, should be assessed under 10 
CFR Part 170 to those filing an 
application with the NRC for approval 
or certification of a standardized design 
(56 FR 31478; July 10, 1991). The . 
Commission revisited this issue as part 
of its review of fee policy required by 

, the Energy Policy Act of 1,992 (EP A-92) 
I and reconfirmed its FY 1991 decision . 

The NRC continues to believe that the 
costs of these reviews shoulcf be 
assessed to advanced reactor applicants. · 
The NRC finds no compelling 
justification for singling out these types 
of applications for sp!lcial treatment and 
shifting additional costs to operating 
power reactors or other NRC licensees, 
and does not believe the points made by 
the.conimenter are sufficient to change 
current policy. · · 

10. Credit for Services Rendered to.NRC 
by Lice_nsees . . . 

-cd~ent. One commenter stated that -
the compwiy performs services for th~ .. 
NRC W!iich include training of _NRC · 
personnel, familiarization visits for NRC · 
staffand·contractors, arid NRC · · -
requested tours for foretgn and' domestic . 
dignitaries; The 'commenter believes .. 
thatrecovery of the costs by the licensee 
from the NRC would be justified'and 
suggested that cost recovery for the 
licensee be implemented via·"credits" . 
against NRC annual fees. · 

l Response. The annual fees assessed 
i by the NRC are those necessary to 
I recover 100 percent of its budget 
I authority. In order tci give "credi~s" to 

licensees, the NRC would have to adjust 
the entire annual fee structure for a few 
licensees who volunteer to assist the 
NRC from time to time. Other licensees 
would be required to .pick up the lost 
sums' attributl!-ble to the credits. The 
NRC notes that it is solely within the · 
discretion of the licensee to determine 
whether_ or ·not such assistance ,shpuld .. 
be provided to the NRC. Therefore·, the 
NRC is not. a.dopting this· suggestion. 

11·. Billing of the Office of Nuclear 
Comment. One commenter mged th~ . · Regulatory Research Activities Related 

to Design Certification Reviews NRC to reestablish-the NRC's previous . 
fee deferral policy for standard plant 
and early site reyiews in order to 
encourage the development of . . . 

.standardized designs !llld in light ofthe 
NRC decision t9Jssµe designs to be . _ 
certified tbiough'rul~inilking rather than.. 
by granting a license for the certified 
design. . . . _: . . . . . . · · . · 

Response .. The NRC ag.dressed this 
issue in the FY-1995 final rule (60-FR 
32222; June 20.1995), in~cating that .. 
the Coiniriissioti decided in·its FY 199i 

Comment. One commenter stated that 
NRC should bill design certification 
applicants for the Office of Nucleai: . . 
Reactor Regulation (NRR) activitjes .only 
andnqt bill for any activities relating.to. 
the Office of Nuclear Regulatory ·· 

· Research (RES). 
Response. This issue was addressed. 

· :. fa the fin.al FY 1995 fee rule. After . 
: carefulc:;onsid~ration of the comments . 
', ~eived'onthe proposed riile, the.NRC · 

- i ,indicated that beginning with the · 
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effective date of the FY 1995 final fee 
rule the NRC would bill applicants for 
RES's direct review and evaluation of 
the standard design in support of the 
NRC's Final Design Approval (FDA) 
design certification (60 FR 1467.3; March 
20, 1995). In the final FY 1995 fee rule, 
the NRC stated that it was changing its 
fee policy in this area and that it will 
charge vendors fm; only the research 
which is necessary to support the · 
issuance of the FDA or certification. 
Research initiated to address generic 
issues, such as human factors or code 
development, will be included in the 
annual fee assessed under 10 CFR Part 
171 annual fees (60 FR 32224; June 20, 
1995). The NRC does not believe the 
1;1rguments advanced by the commenter 
are sufficient to warrant a change in 
agency policy. · · 

m. F~nal Action 

The NRC is a.rii~ndi~g its licensing, 
inspe_ction, and armmil fees to receiver 
approxiµlately 100 'percent ·ofi~s .FY 
1996 budget authorj.ty, including the 
budget authority for _its Office :of the 
_Inspector General; le~s th~ · ,-: . _ : .. 
appropriati·ons received from the NWf'. 
For FY 1996, the NRC's budget authority 
is$473.3 miilion,-ofwhich$ii.o· : . 
million has been 8pprcipria\ed ·from the 
·NWF. Therefore, O~RA-90 requires that 
the NRC collect approximately $462.3 
million in FY 1996 throtigh 10 CFR Part 
170 licensing and inspection fees and 10 
CFR Part 171 annual fees. This amount 
to be recovered for FY .1996 is about 
$4L3 million less than the total amount 
to be recovered for FY 1995 and $50.7 
million less when compared to the 
amount to be recovered for FY 1994. 
The NRC estimates that approximately 
$120.5 million -will be recovered in FY 
1996 from fees assessed under 10 CFR 
Part 170 and other offsetting receipts. 
"fhe remaining $341.8 million will be 
recovered through the 10 CFR Part 171 
annual fees established for FY 1996. 

As a result of the reduced arnourit to 
be recovered for-FY 1996 and the final 
· changes outlined in this section, the FY 
1996 annual fees for all licensees have 
been reduced by 6.5 percent compared 
to the annual fees assessed for FY 1995. 
The following examples illustrate 
changes in annual fees. ·. 

Class of Licens­
ees: 
Power Reac-

tors ............. . 
Npnpower Re-
-actors ........ . 

- · FY 1995 . FY 1996 
· annual fee : annual fee 

_$2,936;000 · $2,746,000 
. ... ·. 

56,500 52,800 
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FY 1995 
annual fee 

FY 1996 
annual fee 

First, the two professional hourly 
rates established in FY'1995 in§ 170.20 
are revised based on the FY 1996 

High Enriched budget. These rates are based on the FY 
Uranium ! 1996 direct FTEs and that portion of the 
Fuel Facility 2,569,000 2,403,000 · FY 1996 budget that either does not 

Low Enriched ; constitute direct program supp· ort 
Uranium 
Fuel Facility 1 261 000 1 179 000 (contractual services costs) or is not 

UF6 Conver- ' ' ' ' recovered through the appropriation 
sion Facility 639,200 · 597,800 : from the NWF. These rates are used to 

Uranium Mills. 60,900 57,000 i determine the Part 170 fees. The NRC 
Typical Materials : has established a rate of $128 per hour 

Licensees: ($_223,314 per direct FTE) for the-reactor 
Radiographers 13,900 13,000 ; program. This rate is applicable to all 
Well Loggers . 8,100 · 7,500 • activities whose fees are based on full 
Gauge Users · 1 ;700 _ 1,600 : cost under § 170.21 of the fee · 
Broad Scope _ 23•200 2-1•700 , regulations. A second rate of $120 per 

__ M__,e_d_ica_1._···_··_·-·~----'------ : hour ($209,057 per.direct FTE) is -
: established for the nuclear materials and 

The NRG.is also continuing its I nuclear waste prograin. This rate is . 
·streamlining of the fee structure and : applicable·to all materials activities _ 
process for materials licenses which i whose fees are based on full cost under 
began iri FY i995 and will make other 1- § 170.31 of the fee regulations. : 
changes_as discussed in Sections A and . The two rates are base~ on cost cen'te;i; 
B. Among tJ:ie changes.will be a change , concepts adopted in FY 1995.(60 FR 
in the billiilg date_ for the annual fees . I 32225; Jun~ 20, 1995) ai:id used for:NRC 
imposed on xnany materials licensees. , budgetin~ purposes. In rmplementing 

The "i~JRC_'s-~ees for FY 1996 will . j .cost center concepts, all budgeted_ , _ . 
beco~i:: ~ffective 60 days aft~r .. _- _ _ _ _ f :resource~ are a_ssignedto cost cim.~ers to 
publication ?f the fuial rule II; the -_ · : . ! the extent _fu.ey can be sej:>ilratelf · 
F~dei:3:1, Register. The NRC ~11 send a._ , , distinguishe_d. These costs include all 

. bill fo~ _the __ am?nn.t: of thia annual fee . -_. . ' ! salaries and benefits, i::on'.tract~upport, 
upon publi~ation of the~ 1996 fuia.1: i and travel that support each c;~st cente_r · 
rul~ to ~e licensee or certificate, . "-': activity. · · · : - . · -__ _ · · · ·· -
regi._str11tionor appro".al_ holder not _: ,_: Second, the NR~ has ·adjusted the · 
sub1eg to quarterly billing (those _ current Part 170.licensing and 
li_censees who pay annual·fees of less inspection fees in§§ 170;21 and 170.31 
than $100,000) and whose anniversary for_applicants and.licensees to reflect 
date (the first day of the month in which the changes in the_ revised hourly rates, 
the original license was issued) is before Third,"to co_ntinue FY 1995 initiative!; 
the·effective date of the final FY 1996, · , for streamlining its fee program and 
rule: For these licensees, payment will ! improving the predictability of fe!)S, the 
be due on the effective date of the FY . NRC has_ eliminated certain materials 
1996 rule. Those materials licensees . "flat" renewal fees .in§ 170.31 and has 
whose license anniversary date during : aniended § 170.12 accordingly. This 
FY i 996 falls after the· effective date of : final action is also· consistent with 
the final FY 1996 rule'will be billed - NRC's recent Business·Process 
during the anniversary month of the Reeri.gineering initiative to extend the 
licen5.e and payment will be c:iue on the duration of certain materials li9enses. 
date·of the µivoice. · · · · · -, The NRC published a. proposed raje in 
A. Am_ e __ ndm_ ents to 10 CFR P~rt i 70_: _ _ the_ Federal Register for ccimmeiit oi:J. 

September 8, H)95 (60 FR 46784) 
Fees for Facilities, Materials, Import an·d explaining this initia:tiye. In the. 
Export Licenses, and Other Regulatory September ·a, 1995/prciposed rule, · 
Services · - certain materials.licenses would be 

Fo; ~e~dments have be~n ~ade tQ , extended for five years beyol)._d their --
10 CFR Part 170. These_ amendments do. · expiration date. Additionally, comments 
not change the underlying basis for the_ · were requested on the general topic of 
regulation-::-that fees be assessed to ,. the appropriate .duration of licenses. A 
applicants, persons, and licensees for - : _ final rule was published iri the_ Federal 

, specific identifiable services rendered. . ·Register on January 16, 1996 (61°FR·. 
- The amendments.also comply with the 1,109). - . • - .. _- -- . . . _-. 
guidance in the Conference Committee · The eliinination:cif 10 CFRPart 170 
Report on OBRA-90 that fees assessed .- materials "flat" retiewal fees continues 
under the Iridependent Offices - ·_ · to recognize that the NRC's_"regulatory 

· .A.ppropriation Act (IOAA) recover th1i" ·_· service" provided fo licensees; as 
full·cost to·the.NRC of identifiable ·• · · - referred to in OBRA790, is comprised of 
regu1atory services each applicant or the"total regu1atoi:y activities that the_ : . 
licensee receives. · -~c determines are nee4ed tq reglllate 
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a class of licensees. These regulatory 
il-Ctivities indude not only renewals but 
also inspections, n,search, rulemaking; 
orders, enforcement actions, responses 
to allegations, incident investigations, 
and other activities necessary to regulate 
classes of licensees. This final action 
does not result in any net fee increases 
for affected licensees and would provide 
those licen_sees with greater fee 
predictability, a frequent licensee 
request in comments on past fee rules. 
The materials annual fees, which · 
include the cost for any renewals, are 
effective for FY 1996. Materials . 
licensees ·wlio paid a "flat" 10 CFR Pait 
170 renewal fee for renewal applicatiOI).S 
filed in FY 1996"will receive a refund 
for those payments, as appropriate. 

Fourth, the language in§ 170.31, 
Category 15, relating to export and 
import licenses, is amended to clarify 
that export and import of materials 
j.ncludes the export and import of 
radioactive. waste, The NRC amended 10 
CFR Part 110.effe¢ve August 21, 1_995 · 
(60_FR 37556; July ti, 1995),to require · 
specificlicensesforthe'expcirt cir import. 
of radioactive waste. • · ·· · · .. -

In sw:nqiary, the NRC has (1) revised.· 
the.two lOCf.R Part 170 hourly rates;·:- . 
. (2) reviseg. the licensing fees assessed.:, • -
under 10 CFRPart 170 to.reflect the cost·: 

: to the agency 9f prcivjding the service; 
(3) eliri:tlnated the materials '.'flat" . 
renewii.l fees· in § 170.3i and amended 
§ 170.12 accordingly; arid (4) amended 
Category 15 in§ 170,31 to make clear· 
that fees will be assessed for licenses 
authorizing the export or import of 
radioactive waste, . 

. . . 

B. Amendments to 10. CFR Part 171: 
Annual Fees for Reactor Operating 
Licenses, arid Fuel Cycle Licenses and 
Materials µcenses, Including Holders of· 
Certificates of Compliance, 
E.egistrations, and Quality Assurance 
Program Approvals and Government . 
Agencies Licensed by NRG -

Three amendments have been niadetci 
10 CFR Part 17L First, the NRC is _ 
amending§§ 171.15 and"171.16 to revise 
the annual fees for FY 1996 to recover 
approximately 100 percent of the FY . · 
1996 budget authority, less fees · · 
collected under 10 CFR Part.170 and. · _ 
furids appropriated front the NWF. _-

In the FY 1995 final rule;.the NRC 
~fated that it would stabilize"imnual fees 
as follows. Beginning in FY 1996, the 
NRC would adjust the annual fees only 
by the percentage change (plus or _ _ · 
minus) in NRC's total budget authority 
unless therewasa substantial change in 
the_ total NRC budget authority or the : • -· 
magnitude ofthe budget allqcated to a , _ 
speclfi,c class of licensees. If eitp.er case'.: 
OCC\µ1'81i, the. annual fee· base Would lJe ;~ 
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recalculated (60 FR 32225; June 20, 
1995). The NRG also indicated that the 
percentage change would be adjusted 
based on changes in the 10 CFR Part 170 
fees and other receipts as well as on the 
number of licensees paying the fees. The 
NRC does not believe the changes to the 
FY 1996 budget compared to the FY 
1995 budget warrant establishing new 
baseline fees for FY 1996. Therefore, the 
NRC is establishing the FY 1996 annual 
fees for all licensees at a level of 6.5 
percent below the FY 1995 annual fees. 
The 6.5 percent reduction is based on 
the changes in the budget to be 
recovered -from fees, the amount of the 
budget recovered for 10 CFR Part 170 
fees and other offsetting receipts, and· 
changes.in the number of licensees 
paying annual fees. Table I shows the 
total budget and fee amounts for FY 
1995 and FY 1996. 

TABLE 1.-CALCULATION OF THE PER­
CENTAGE CHANGE TO THE FY 1995 
ANNUAL FEES 

[Dollars in millio_ns] 

FY95 ·FY96 

Total Budget ......... , ......... ~-: $525.6 $473:3 
Less NWF_.,., .............. -22.0 ::c11.0 

Total Fee Base ................. 503.6 -462.3 
· Less Part 170 Fees · 

arid Other Receipis 141.1 1.20.5 

Total Annual Fee Amount . 362.5 341.8 

As shown in Table I. the total amount 
to be recovered from annual fees in FY 
19.96 is $20.7M($34l,8-$362.5) or 5.7 · 
percent less-·than the amount that was 
to be recovered from annual fees in FY 

.1995, This difference is the I).et change 
resulting from a reduction in the budget 

· and a reduction in the expected 
· collection from 10 CFR Part 170 fees 
·and other receipts. The- NRC notes that 
the reduction in 10 CFR Part 1io fees for 
FY-1996 results primarily from the fact 

· that NRC had a <ine-time collection of 
five quarters of 10 CFR Part."170 fees in 
FY !995 as a-result of changes in its 
b1lh.ng practices·which permits the NRC 

. to b_1!1 for services shortly after they are · 
:· rendered. · 
i · fa:'itddition to changes in the budget 
a.n,d 10 dFR Part 170 fees and other . 

_ receiptsi-the number of licensees to pay 
·fees mFX,1996,changed compared to . 
FY 1995. Also, the amount of the small 
entity'surcharge (difference between 
annual fee and small entity fee) 
decreased as·the annual fees·decreased. 
The changes in the number of licensees 
in the various classes plus the reduction 
in 11:~ small entity surcharge result in an 
add1honal decrease in the annual fee 

per licensee of 0.8 percent. Thus the 
total change in the annual fees for FY 
1996 compared to FY 1995 is a decrease 
of 6.5 percent (5.7 percent plus 0.8 
percent). 

Second, Footnote 1 of 10 CFR 
171.16(d) is amended to provide for a 
waiver of annual fees for FY 1995 for 
those materials licensees, and holders of 
certificates, registrations, and approvals. 
who either filed for termination of their 
licenses or approvals or filed for 
possession only/storage licenses before 
October 1, 1995, and permanently 
ceased licensed activities entirely by 
September 30, 1995. All other licensees 
and approval holders who held a license 
or approval on October 1, 1995, are 
subject to FY 1996 annual fees. This 
change is made in recognition of the fact 
that since the .final FY 1995 rule was · 
published in June 1995, some licensees 
have filed requests for termination of 
their licenses or certificates with the . 
NRC. Other licensees have either called· 

, or written to the NRC since the FY 1995 
: final rule became effective requesting 
i further clarification and_ information · . 
, concerning the aµnual fees assessed. 
, The NRC is responding to these requests 
, as quickly as possible. However, the · 
· NRC was unable to respond and take 

action on all such requests before the 
end of the fiscal year on September 30, 
1995. Similar situations existed after the 
FY 1991-1994 rules were published, 
and in those cases, the NRC provided an 
exemption from the requirement that 
the annual. fee-is waived only when a 
license is terminated before October 1 of 

i each fiscal year. . 
: Third, beginning in FY 1996, the NRC 
! will assess§ 171.16(d) annual fees based 
1 on the anniversary of the date the · 
: license was originally issued for those . . 
· materials licenses whose annual fees are 
· less than $100,000. Accordingly, a new 

paragraph is added to§ 171.19. For 
example, if the original license was 

· issued on June 17, then the-anniversary 
date of that materials license,. for annual 
fee purposes is June 1. The licensee will 
be billed in June of each ye_ar for the 
annual fees in effect on the anniversary 
date (tp.e first day of the month that the 
original license was issued) of the 
license: For FY 1996, those affected 
materials licenses with a license 
anniversary date between October 1, 
1995, and the effective date of the final 
FY 1996 fee rule will be billed upon 
publication of the final rule in the 
Federal Register and annually thereafter 
during the anniversary month of the 
license. Thcise affected materials · 
licenses whose license anniversary date 
is on or after the effective date of the 
final FY.1996 fee rule will be billed . . 
dm,m~ the anniversary month of the . 

170-SC-147 

license and annually thereafter based on 
the annual fee in effect at the time of 
billing. The specific license categories of 
materials licensees affected by this final 
change are listed in§ 171.19(d) of this 
final rule. 

Billing certain materials licensees on 
the anniversary date of the license will 
allow the NRC to make the billing 
process more efficient by distributing 
the billing and collection of annual fee 
invoices over the entire year. The 
_current practj.ce is to bill over 6,000 
materials licenses simultaneously 
duriri:g the fiscal year. Section 171.19 is 
amended to credit quarterly partial 
annual fee payments for FY 1996 
already.made by certain licensees in FY 
1996 either toward their total annual fee 
to be assessed, or to make refunds, if 
necessary. Materials licensees who paid 
a ''.flat" 10 CFR Part 170 renewal fee for 
renewal applications filed in FY 1996 
will receive a refund for those 
payments, as appropriate: . 

The final amendments to 10 CFR Part 
i71 do not change the underlying basis 
for.10 CFR Pait 171; tliat is, charging a 
class of licensees for NRC costs .. 
attribut~ble to that class of liceil~ee~. 
The changes ~e c:°onsistent with .the 
NRC's FY 1995.fuial rule indicating 

. that, for the period FY 1996-1999, the 
expectation is that annual fees will be 
adjusted by the.percentage change (plus 

· or minus) to the NRC's budget author.ity 
adjusted for NRC offsetting receipts and 
the number of licensees paying annual 
fees. 

IV'. Section-by-Section Analysis 

The following analysis of those 
sections that will be amended by this 
final rule provides additional . . 
explanatory informa:tioh. All references 
are to Title 10, Chapter I, U.S. Code of 
Federal Regulations. 

Part 170 

Section 170.12 Payment of Fees 

This section is amended to conform to 
the streamlining changes bei.ng made by 
the NRC_. Section 170.12(a), which 
describes application fees, -is amend~d 
to recognize that the.NRG will not issue 
a new license or amendment prior to 
receipt of the.prescribed fee, Section 
170.12(d), whii::h describes renewal fees, 
is amended to recognize that materials 
"flat''. renewal fees are eliminated. 
Section 170.12(g), which discµsses 

' inspection fees,' is· amended to recognize 
that materi!tls ':'flar inspection fees 
were elinlinated in the FY 1995 · final 

· rule (60 FR 32218; June 20, 1995). 
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Section 170.20 Average Cost Per 
Professional Staff Hour 

This section is amended to establish 
two professional staff-hour rates based 
on FY 1996 budgeted costs-one for the 
reactor program and one for the nuclear 
material and nuclear waste program. 
Accordingly, the NRC reactor direct 
staff-hour rate for FY 1996 for all 
activities whose fees are based on full 
cost under§ 170.21 is $128 per hour, or 
$223,314 per direct FI'E. The NRC 
nuclear material and nuclear waste 
direct staff-hour rate for all materials 
activities whose fees are based on full 
cost under§ 170.31 is $120 per hour, or 
$~09,057 per direct FTE. The rates are 

based on the FY 1996 direct FTEs and 
NRC budgeted costs.that are not 
recovered through the appropriation 
from the NWF. The NRC has continued 
the use of cost center concepts 
established in FY 1995 in allocating 
certain costs to the reactor and materials 
programs in order to more closely. align 
budgeted costs with specific classes of 
licensees. The method ·used to 
determine the two professional hourly 
rates is as follows: 

1. D~ct program FfE levels are 
identified for both the reactor program 
and the nuclear material and waste 
program. 

2. Direct contract support, which is 
the use of contract or other services in 

support of the line organization's direct 
program, is excluded from the 
calculation of the hourly rate because 
the costs for direct contract support are 
charged directly through the various 
categories of fees. 

3. All other direct program costs (i.e., 
Salaries and Benefits, Travel) represent 
"in-house" costs and are to be allocated 
by dividing them uniformly by the t~tal 
number of direct FTEs for the program. 
In addition, salaries and benefits plus 
contracts for general and administrative 
support are allocated to each program · 
based on that program's salaries and 
benefits. This method results in the 
following costs which are inclulled in 
the hourly rates. 

TABLE 11.-FY 1996 BUDGET AUTHORITY To BE INCLUDED IN HOURLY RATES 
[Dollars in millions] 

Reactor Materials 
program ··program 

Salary and Benefits: 
$149.6 $46.3 

40.9 12.7 :~i'~~::d Agency ·Management. & Support · .................... ; ..... , .. ······························:···:·········································· 
1-------+-

S u b tot a I ..................................... · ....................................................................... · .......................................... . 190.5 59.0 
General and Adrninis\rative Support (G&A): · 

Program Travel and Other Support ................................................................................................... , ................. . 11.7 3.2 
Allocated Agency Management and Support ...................................................................................................... . 69.5 21.5 

. . . . 1-------+-. . . 

Subtotal ···········.········.···································································································································· 81.2 24,7 

Less offsetting receipts ······································································································································:·· .1 .................. · ..... 
1-------t----

271.6 83.7 
1,216.2 

Total Budget Included in Hourly Rate .......................................................................................................... . 
Program Direct FTEs .' ........................................................................................................................................... . 400.5 

223,314 209,057 
120 

Rate per Direct FTE ................... , ............................................ , .......................................................................... :. 
Professional Hourly Rate ..................................................................................................................................... . 128 

Dividing the $271.6 .milli.on budget for 
the reactor program by the number of 
reactor program-direct FI'Es (1216.2) 
results in a rate for the reactor program·· 
of $223,314 per FTE for FY 1996. 
Dividing the $83,7 million. budget for .. 
the nuclear materials and nuclear waste 

. program by the number of program .. 
direct FTEs (400.5)results in a rate of 
$209,057 per FrE for FY 1996. The 
Direct FTE Holl):"ly Rate for the reactor 
.program is $128 per hour (rounded to 
the nearest whole dollar). This rate is 

. calculated by divicl.i.ng the cost per 
direct FTE ($223,314) by the number of 
productive hours in one year (1744 
hours) as indicated in 0MB Circular A­
.76, "Performance of Commercial · 
·Activities;'' The Direct FI'E Hourly·Rate 

· for the materials pr(!gram is $120 per- . 
hour (rounded to the nearest whole 
dollar)~ Tlus rate is calculated by 
dividing.the cost per.direct FfE 
($209,057) by ~e number of productive 
hours in one year (1744 p.ours). The 
method used to calculate the FY 1996 

hourly rate is the same as the method , the effective date o°f the fin~l rule will 
used in the FY 1995 rule .. The FY .1996 . be assessed: at the FY 1996 hourly rate 

· rate :is slightly higher than the FY 1995 . for the reactor program, as shoWIJ. in 
rate due in part to:the Federal pay raise- § 170.20. Although the average.amounts 
given to ;ill Federal employees in . . of time needed to review import and 
January 1995. export licensing applications hav:e not. 
Se~tion 170.21 Schedule o-F Fees fior . changed, the fees in § t ,:~.21, facility 

1 Category K, .have increased from FY 
Production and Utilization Facilities, 1995 as a result of the increase in the 
Review of Standard Reference Design : · · hourly rate'. · ·· · 
Approvals, Special Projects, Inspections· F. or those,applicati. ·ons currently.· on 
-and Import and Export Licenses 

file and pending completion; footnote 2 
The NRC is revising the licensing and of§ 170.21 is revised to provi~e that 

inspection fees in this section, which.: · professional hours expended up t(! the 
ai:e based on full-cost recovery; to reflect . effective date of the' final rule.will be 
FY 1996 l!udgeted costs and to recover assessed at the professional rates in 
costs iii.curiedby the NRC in providing effect at the time the·servicewas 
licensing and inspection services to. ·. rendered. For topical report applications 
identifiable recipients. The_fe~s assessed currently on fj.le that are still pending 
for services provided under the .. · · · completion of the review, and for which 
schedule are based.on the professional review costs have reached·the · · • 
hourly _rate; as shown, in § 170.'20, for · applicable fee ceiling established by the 
the reactor.program and any direct. · July 2, 1990; rule, the costs incurred · 
program support (contractual seryic~s). after any applicahle ceiling was reached 
costs·experided by the NRC. Any : · . through August 8, .199trwill not be 
professional.hours expended on.or after billed to the applicant. Any professional 
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hours expended for the review of topical 
report applications, amendments, 
revisions, or supplements to a topical 
report on or after August 9, 1991, are 
assessed at the applicable rate 
established by § 170.20. 

Section 170.31 Schedule of Fees for 
Materials Licenses and Other Regulatory 
Services, Including Inspections and · 
Import and Export Licenses 

The licensing and inspection fees. iii 
this section, which are based on full­
cost recovery, are modified to recover 
the FY 1996 costs incurred by the NRC 
in providing licensing and inspection 
services to identifiable recipients. The 
fees assessed for services provided· 
under the schedule are based on both 
the professional hourly rate. as shown in 
§ 170.20 for the materials program and. 
any direct program support:(contractual 
services) costs expended by the NRC. 
Licensing fees based on the average time 
to review an application ("flat".fees)·are 
adjusted to reflect the inc~aimin.the. .. 
professional hourly rate from $116 per ··. 
hour in FY 1995 fo $120 per hour in FY 
1996. -The "flat" renewal fees for certain 
materials licenses in§ 170.31:are '· 
eliminated and combined with th0" 
materials annual fe~s in § 17i.16(d) .. · 

. The amounts of the .licensing "flat" 
fees were rounded oif so that tlie . . 
amounts would be de minimis and the 
resulting flat fee would. be convenient to 
the user. Fees that are greater than 
$1,000 are rounded to the nearest $100. 
Fees under Sl,000 are rounded to the 
nearest $10. 

Fee Category 15, covering the foes for 
export and import ·licenses, is amended 
to include clarifying language .that 
export and import of matf:lrials includes 
the export and import ofra,dioactive 
waste. The NRC amended 10 CFR Part 
110 on July 21, 1995 (60 FR 37556), to 
require specific lice1,1ses for the export 
and import of radioactive waste. The 
final rule became effective August 21, 
1995. . . . . 
· The licensing "flat" fees are 

applicable to fee categories 1.C and 1.D; 
2.B and 2.C; 3.A through 3.P; 4.B 
through 9.D, 10.B, 15.A through 15.E 
and 16. Applications filed on or after 
the effective date of the final rule are 
subject to the revised fees in this final 
rule. Although the average amounts of 
time needed to review licensing 
applications have not changed, the 
"flat" fees in§ 170.31 have increased 
from FY 1995 as a result of the increase 
in the hourly rate. · · 

For those licensing, inspection, and . 
review fees that are based on full-cost 
recovery (cost for professional staff· 
houri:, plus any contractual services); the 
materials program hourly rate of $120, 

as shown in§ 170.20, applies to those 
professional staff hours expended on or 
after the effective date of the final rule. 

Part 171 

Section 171.15 Annual Fee: Reactor 
Operating Licenses 

The annual fees in this section are 
revised as described below. Paragraph 
(d) is removed and reserved and 
paragraphs (a), (b), (c)(1), (c)(2) and (e) 
are revised to comply with the 
requirement of OBRA-90 that the NRC 
recover approximately 100 percent of its 
budget for FY 1996 .. 

Paragraph (b) is reviseo. in its entirety 
to establish the FY-1996 animal fee for 
operating power reactors and to change 
fiscal year references from FY 1995 to 
FY 1996. The fees are established by 
reducing FY 1995 annual fees (prior to 
rounding) by 6:5 percent. The activities · 
comprising the base FY 1995 annual fee 
and the FY 1995 additional charge 
(surcharge) are listed in paragraphs (b) 
and (c) and contii:meto be shown for · 
convenie'nce purposes. Paragraphs (c)(1) 
is revised ig its entirety arid (c)(2) is . 

. removed arid reser:v.ed: 
. With:respect to. Big.Rocle Point; a·. 

smaller, older reactor, th'e NRC hereby · 
· grants a partial _exeniptfon from the FY--· 

1996 annual fees similar to FY 1995 · 
based on a request filed with the NRC 
in accordance with § 171.11. 

Each operating powerreactor, except 
Big Rock Point, wiH pay an annual fee 
of $2,746,000 in FY 1996. 

Paragraph (d) is removed and 
reserved. 
· Paragraph·(e) is revised to show the 

amount of the fY 1996 annual fee for 
nonpower (test arid··research) reactors. 
In FY 1996; the annual fee of $52,800 
is 6.5 percenfbelow the FY-1995 level. 
The Energy Policy.Act of 1992 
established an exemption for certain. 
Federally-owned research reactoi:s that 
are used primariiy"for educationar" 
training and academic research 
purposes; where the design of the 
reactor satisfies certain technical 

. specifications set forth in the legislation. 
Consistent with this legislative 
requirement, th11 NRC granted an 
exemption from annual fees for FY 1992 
and FY 1993 to the Veterans 
Administration Medical Center in 
Omaha, Nebraska, the U.S. Geological 
Survey for its reactor in: Denver, · 
Colorado, and the Armed Forces 
Radiobiological Institute in Bethesda, 
Maryland, for its research reactor. This 
exemption was initially codified in the 
July 20, 1993 (58 FR 38695) final fee 
rule at§ 171.11(a) and more recently in 
the March 17, 1994 ·(59 FR 12543) final 
rule at §.171'.11(a)(2). The NRC amended 
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§171.11(a)(2) on July 20, 1994 (59 FR 
36895) to exempt from annual fees the 
research reactor owned by the Rhode 
Island Atomic Energy Commission. The 
NRC will continue to grant exemptions 
from the annual fee to Federally-owned 
and State-owned research and test 
reactors that meet the exemption criteria 
specified in§ 171.11. 

Section 171.16 Annual Fees: Materials 
Licen_sees, Holders of Certificates of 
Compliance, Holders of Sealed Source 
and Device.Registrations, Holders of 
Quality Assurance Program Approvals, 
and Government Agencies Licensed by 
the NRG 

Section 171.16(c) covers the fees 
assessed for those licensees that can 
qualify as small entities under NRG size 
standards. The NRC will continue to 
assess. two fees for licensees thatquallfy 
as small entities under the NRC's size 
•standards. Iri gerieral, licensees with 
gross annual receipts of $350,000 to- $5 · 
millionp.ay a maximum fee of $1,800. 
A second or lower-tier.small entity fee 
of $400 is in place for small entities 
with gross annual receipts of less than 
$3.50,000 and small governmental .. 
jurisdictions with a populati.on of less 
than '20,000. No change in the amount 
of the.small entity fees is being·made · 
because. the small entity fees .are not 
based, on the budgetbut are established 
at a level to reduce the impact of fees 

· on small entities. The small entity fees 
are shown in this final rule for . 
convenience. 

Section 171.16(d) is revised to 
establish the FY 1996 annual fees for 
materials licensees, including 
Government agencies, licensed by the 
NRC .. These fees were determined by 
reducing.the FY 1995. annual fees (prior 
to rounding) by 6,5 percent. 

For the first time, the NRC is 
combining the "flat" material renewal 
· fees in 10 CFR Part 170 with the annual 
fees in .10 CFR Part 171. As described in 
the Federal Register on September 8, 
1995 (60 FR 46784), recent NRC internal 
reviews and regulatory impact surveys · 
ofmaterials licensees have-highlighted 
areas in which .the current materials . 
lice1,1sing· pi:ocess can be improved. The 
NRC has completed the .preliminary 
phases of its Business Process 
Reengineering (BPR) initiative to 
redesignlhe process of.licensing 
medical, academic, and industrial users 
of byproduct materials as well as with · 
regard to som!l small scope users of 
source and special nuclear materials. 
The NRC has extended, by rulemaking; 
certain specific materials licenses by 
five years from the current- expiration 
dates of those licenses. Resources that 
would have otherwise been used to 
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renew these licenses would be devoted 
to the BPR project. The NRC is also 
examining whether to permanently 
change the license duration for 
materials licenses. The NRC estimates 
that approximately 80 percent of its 
approximately 6,500 materials licenses 
will be extended by the. final rulemaking 
published in the Federal Register 
January 20, 1996 (60 FR 1109). 
Consistent with this change in license 
renewals, the NRC is,. for fee purposes, 
combining the ma.terials. "flat" renewal 
fees in 10 CFR Part 170 with the annual 
fees in 10 CFR Part i71 .. 

This action also recognizes that the 
NRC's "regulatory service" provided to 
licensees, as referred to in OBRA-90, is 
comprised:of the tota1 regulatory 
activities that the NRC determines are 
needed to regulate a class _of licensees. 
These regulatory activities include not 
only "flat" fee inspections but..also 
research, rulemaking, orders, 
enforcement actions, responses to 
allegations,inciclent investigations, and 
. other activities necessary to regulate­
classes of licensees. Iri addition to being 
consistenf.with the regulatory service 
concept of OBRA-9o; the NRC believes 
that materials licensees' ".flat" renewal 
fees can be i::oinbined with their annual 
fees without ci:eatlng·any significant . 
questions of fairness. ·,This is because the 
concept of the annual fee,:including the 
renewal fee, has, in effect; already been 
implemented for most materials 
licensees: First, materials licensees 
currently pay a "flat"fee" per renewal 
based on.the average cost of a renewal 
for their fee category, _and second, the 
renewal term of five years is identical 
for most materials licensees. Thus, 
licensees in the same materials license 
fee category already pay essentially the 
same average annual cost for renewals. 
Further, the average cost will decrease 
to a relatively small amount as a result 
of the five0year exte:µsion and potential 
change in license duration: Therefore, 
combining renewal and-annual fees 
results in essentially the ·same average 
cost per license ov~r time. This 
approach will provide materials 
licensees with simpler and more 
predictable NRC fee cp.arges as there 
will be no additional f.ees paid for 
periodic renewals. Because certain 
materials FY 1996 annual fees will 
include renewals, those materials 
licensees who paid a "flat" 10 CFR Part 
170 renewal fee for renewal applicatio~s 
filed in FY 1996 will be issued a refu.n.d, · 
as appropriate. · . 

Beginning.in FY 1996, the NRC will 
also bill annual feesJor most materials 
licenses on the anniversary date of the 
license (licensees whose annual fees are 
$100,000 or mor~ will continue to be. 

assessed quarterly). The annual fee 
assessed will be the fee in effect on the 
license anniversary date. This final rule 
will apply to those materials licenses in 
the following fee categories: 1.C. and 
1.D.; 2.A.(2) through 2.C.; 3.A. through 
3.P.; 4.A. through 9.D., and 10.B. Billing 
most materials licenses on the 
anniversary date of the license will 
allow the NRC to improve the efficiency 
of its billing process; under this final · 
rule an average of approximately 500 
annual fee invoices will be sent to 
materials licensees each month: The 
current practice of billing over 6·,ooo 
materials licensees simultaneously e_ach 
fiscal year is eliminated. For annual fee 

. purposes, the annfversary date of the . 
materials license is.considered to be the 
first day of the month in which th~ 
original materia1s license was issued. 
For example, if the original materials 
license was issued on June 17 then, for· 
annual fee purposes, the anniversary 
date of the materials license is June.'1. · · 
and the licensee.will be billed .i~ jtlll\3 _.._ 
of each year fo,r the annual fee iri effect/ 
on June 1. This final.change to the: ... -
billing system means that dupng the. ' .. ·. 
transition pericicl. of FY 1996. affected 
materJ..µ~ liceris¢es-with an ariniver:sary 
date falling between October 1, 199fi, .'. 
and the effective date of the FY 1996 fee 
rule wili receiv~ a bill payable on the .. 
effective date ofthe FY 1996 finalrule. 
Affected materials licensees with 
license anniversary dates falling on or 
after the effective date of the .FY 1996 
final rule will be billed during their 
anniversary month of their license. 
Under this final rule, some materials 
licensees will unavoidably receive two. 
annual fee bills during the 12 month 
transition period. For example, a 
materials. licensee who paid its FY 1996 
annual fee bill in May 1996, the planned 
effective date of the FY 1996 fee rule; 

· will receive. a biH six months later in 
November 1996 (FY 1997) if-November 
is the anniversary month of that . . 
materials license. In this example, the 
licensee will pay the same annual fee in. 
FY 1997 (Noveinber) as he ·paid in FY: 
1996 (May.}. Matedals licensees will . 
continue to pay fees at the FY 1996-rate 

·in FY 1997 untilsuch tirile as the.FY · 
1997 fi.nal fee rule. becomes effective ... 
Each bill would be for a different fiscal 
year; therefore, no double billing would 
occur. . . . . . . ·. 

The NRC believes that the efficiencies 
gained by billing certain materials .. 
annual fees throughout the year as well-. 
as having materials licensees know: 
exactly·when they will be billed each 
year for.the annual fee outweigh the 
incon:veniences that may be caused 
during the transition. period. New 
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licenses issued during FY 1996 will 
receive a prorated annual fee in 
accordance with the current proration 
provision of§ 171.17. For example, 
those new materials licenses issued 
during the.period October 1 through 
March 31 of the FY will be assessed 
one-half the annual fee for FY 1996. 
New materials licenses issued on or 
after April 1, 1996, wiil not be assessed 

·an annual fee for FY 1996. Thereafter, 
the full annual fee is due and payable 
each subsequent fiscal year on the ' 
anniversary date of the license. 
Beginning with the effective date of this 
FY 1996 final rule, affected licensees 
will be billed and will pay the annual 

. fee in effect on the anniversary date of 
the license. Affected licensees who are 
not sure of the anniversary date of their 
materials license should check the 
original issue date of the license. 

A materials licensee may pay a 
· reduced annual fee if the licensee 
. qualifies as a small entity under the 

NRC's size standards ari:d:certifies that 
it.is a small entity using·NRC Forni 526. 
· ·The _amount or range of the FY 1996 

annual fees for all materials licensees· is 
. summarized as follows: · , 

MATERIALS liCENSE:S.:..,;_ANNUAL FEE 
. , RANC3_ES,. 

Category of .license · Annual fees 

Part 70-High enriched $2,403,000. 
fuel facility. 

Part 70-Low enriched 1,179,000. 
fuel facility. 

Part 40-UF6 conver- 597,800. 
sion facility. 

.Part 40-Uranium re- 20,600 to 57,00Q. 
covery facilities. 

Par:t 30-Byproduct Ma- 450 to 21,700.1 

terial Licenses. 
Part 71-Transportation ~50 to 72,700. 

of Radioactive Mate-
rial. 

Part 72-lndependent . 260,900. 
Storage of Spent Nu~ . 
clear Fuel. 
1 Excludes the annual fe·e for a few military 

"master'' materials licenses of broad-scope is­
sued to Governmeh~- agencies, which is 
$388,400. ' .. . 

Section 171.16(e) is revised in its 
entirety to indicate the activities that 
were a part of the additional charge 

1 (surcharge) included in the FY 1995 
annual fees. These activities are listed 
and continue to be shown for. 
convenience. 
· Footnote 1 of 10 CFR.171;16(d) is. 
_amended to provide a waiver.of the 
annual fees for materials licensees, and 
holders of certificates, registrations, and 
approvals, who either. filed.for 
.termination of their.licenses or· 
approvals or filed for possession only/ .. 
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storage only licenses before October 1, 
1995, and permanently ceased licensed 
activities entirely by September 30, 
1995. All other licensees and approval 
holders who held a license or approval 
on October 1, 1995, are subject to the FY 
1996 annual fees. 

Section 171.19 Payment 
Paragraph (b) is revised to give credit 

for partial payments made by certain 
licensees in FY 1996 toward their FY 
19~6 annual fees. The NRC anticipates 
that the first, second, and third quarterly 
payments for FY 1996 will have been 
made by operating power reactor 
licensees and some large materials 
licensees before this final rule is 
effective. Therefore,- the NRC will credit 
payments received for those quarterly 
annual fee assessments toward the total 
annual fee to be assessed. The NRC will 
adjust the fourth quarterly bill to 
recover the full amount of the revised 
annual fee or to make·refunds, as 
necessary. The NRC also expects that 
certain materials licensees will'have · 

. paid renewal fees for .. renewal :· 
applications that were filed in FY 1996, 
whereas this final rule includes the . 
renewals in the annual fee. The NRC 
'will refund these renewal fee, payments;' 
as appropriate. Payment _of the. annual 

· fee is due on the date of the invoice· and 
· interest accrues· from the invoice date. 

· However, interest will be wAfved if 
payment is received within 30 .days . 
from the invoice date. · 

Paragraph (c) is revised to update 
fiscal year references and to delete the 
references concerning payment 

· requirements for those licensees whose 
annual fees are less than $100,000. · 

A new paragraph (d) is added to cover . 
·those licensees whose annual fees are 
less than.$100,000 and who.will be 
·billed on the anniversary date of their 

. licens? beginning in FY 199.6. . · 
Durmg the past five years many 

licensees have indic;ateq that,_although' 
they held a valid NRC license . ·· . ·· 
authorizing the possession and use of· 
special.nuclear, source, or byproduct'· 
material,. they were either ncit:using the 
material to conduct operations or had 
disposed_ of the material and no longer . 
needed·the license. In response, the 
NRC has consistently stated that annual 
fees are assessed based on whether a 
licensee holds a valid.NRC:license that 
authorizes possession and use of 
radioactive material. Whether or not a 
licensee is actually conducting . 
operations using the· matedal is a matter 
of licensee discretion. The ~C cannot 
control.whether a licensee elects to 
possess and use radioactive material . 
once it receives a license from the NRC. 
Therefore, the NRC reemphasizes that 

the annual fee will be assessed based on 
whether a licensee holds a valid NRC 
license that authorizes possession and 
use of radioactive material. To remove 
any uncertainty, theNRC issued minor 
clarifying amendments to 10 CFR 
171.16, footnotes 1 and 7 on July 20, 
1993 (58 FR 38700). 

The NRC reinstated the exemption 
from 10 CFR Part 171 annual fees for 
nonprofit educational institutions on 
April 18, 1994 (59 FR-12539; March 17, 
1994). In that final rule, the NRC 
indicated that although nonprofit 
research institutions were not exempt 
from annual fees, such institutions were 
free to file an' exemption request based 
on the "public good" concept if they felt 
they could qualify. Several nonprofit · 
research institutions have since filed 
and been granted an exemption from the 
annual fees on that basis. In addition, 
some Federal agencies :who·hold . 
materials licenses have filed for 
exemptio.n from.annual fees based on 
the public good concept as well. The. 
requests frorri Federal agencies to 
receive public good exemptions have. _ 
been denied by the NRC .. The NRC did 

· not intend to extend -public good 
exemptions to.Federal agencies. 

. V. Environmental Impa'ct: Categorical 
Exclusion · 

The NRC h~s determined that this 
final rule is the type of action described 
in categorical exclusion 10 CFR · 
51.22(c)(l). Therefore, neither an 
environmental impact statement nor an 
environmental impact assessment has 
been prepared for the final regulation. 
By its very nature, this regulatory action 
does not affect the environment, and 
therefore, no environmental justice 
issues ·are raised. 

VI. Paperwork Reduction Act 
Statement 

This final rule contains no 
information collection requireme·nts 
and, therefore, is not subject to the 
requirements.of the Paperwork 
Reduction Actof1995 (44 U.S.C. 3501 
.et seq.). · 

VII. Regulatory Analysis . 

With.respect to 1Ci CFR Part 170, this 
final rule was developed pursuant to. 
Title V of the Indep~ndent Offices 
Appropriation Act of 1_952 (IOAA) (31 
U.S.C. 9701) and the Ccimmissioh's fee 
guidelines.:when developing these 
guidelines the Commission took into· 

. account guidance provided by the U.S. 
Supreme Court on March 4, 1974, in its 
decision of National Cable Television. 
Association, Inc. v. United States, 415 
U.S. 36·(1,974) and Fed~ral Power 
Commission v. New England Power . 
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Company, 415 U.S. 345 (1974). In these 
decisions, the Court held that the IOAA 
authorizes an agency to charge fees for 
special benefits rendered to identifiable 
persons measured by the "value to the 
recipient" of the agency service. The 
meaning of the IOAA was further 
clarified on December 16, 1976, by four 
decisions of the U.S. Court of Appeals 
for the District of Columbia: National 
Cable Television Association v. Federal 
Communications Commission, 554 F.2d 
1094 (D.C. Cir. 1976); National 
Association of Broadcasters v. Federal 
Communications Commission, 554 F.2d 
1118 (D.C. Cir. 1976); Electronic · 
Industries Association v. Federal 
Communications Commission, 554 F.2d 
1109 (D.C. Cir. 1976) and Capital Cities 
Communication, Inc. v. Federal 
Communications Commission, 554 F.2d 
1135 (D.C. Cir. 1976). These decisions of 
the Courts enabled the Commission to 
develop fee-guidelines that are still t1sed 
for cost recovery and fee develo_pment 
purposes. ·. · · 

. The Commission's fee guidelines were 
upheld on August 24, 1979, by the_ U.S. 
Court.of Appeals for the Fifth Circuit in 
Mississippi Power and _Light Co. v. U.S. 
Nuclear Regulatory Commission, ·601 

. F.2d 223 (5th Cir. 1979), cett. denied, 
444 U.S. 1102 (1980). The Court held 
that- · · · 

(1) The NRC had the authority to 
recover the full cost of providing 
services to identifiable beneficiaries; 

(2) The NRC could properly·assess a 
fee for the costs of providing routine 

· inspections necessary to ensure a 
licensee's compliance with the Atomic 
Energy Act and with applicable 
r!)gulations; · · 

(3) The NRC could charge for costs 
· incurred in conducting envitcinmental 
reviews required by NEPA; 

(4) The NRC properly included the 
costs of uncontested hearings and of 
administrative and technical support 
services in the fee schedule; 

(5) The NRC could assess a fee for 
renewing a license to operate a low­
level radioactive waste burial site; and 

(6) The NRC's fees were not arbitrary 
or capricious. · 

With respect to 10 CFR Part 171, on 
November 5, 1990, the Congress passed 
Public.Law 101-508, the Omnibus 
Budget Reconciliation Act of 1990 
(OBRA-:-~lO) which requirec;l.that for FYs 
1991 through_ 1995, approximately 100 

. percent of the NRC budget authority be 
re.covered through the a~sessment of 
fees. OBRA-90 was amended in 1993 to 
extend the 100. percent fee recovery 
requirement for NRC through FY 1998. 
To accompJish this statutory. 
requirement, the NRC, in accordance 
with§ 171.13, is publishing the final 



PART 170 • STATEMENTS OF CONSIDERATION 

amount of the FY 1996 annual fees for 
operating reactor licensees, fuel cycle 
licensees, materials licensees, and 
holders of Certificates of Compliance, 
registrations of sealed source and 
devices and QA program approvals, and 
Government agencies. OBRA-90 and the 
Conference Committee Report· 
specifically state that-. 

(1) The annual fees be based on the 
Commission's FY 1996 budget of $473.3 
million less the amounts collected from 
Part 170 fees and the funds directly 
appropriated from the NWF to cover the 
NRC's high level waste program; 

(2) The annual fees shall, to the 
maximum extent practicable, have a 
reasonable relationship to the cost of 
regulatory services provided. by the 
Commission; and . 

(3) The aruiual fees be assessed to 
those licensees the Commission, in its 
discretion; determines can fairly,. . 
equitably, and practicably contribute to 
their payment .. :. . . 

10 CFRPart 171, which established 
annual· f!;JEiS for operating power reactors 
effective October 20, 1986 (51 .FR 33224; 
September 18, 1986), was challenged·. . 
andupheldin·4ts entirety in Florida 
Power and Light GoIJl.panyy. United 
States, 846 F.2d 765 (D.C. Cir. 1988); . ·,: 
ceri. denied, 490 U.s. 1045 (1989) .. 

The NRC's FY 1991 animal fee rule 
~as largely·upheld.by the D.C; Cucuit 
Court of Appeals in Allied Signal v. 
NRG, 98_8 E2d 146 (D.C. Cir. 1993). 

Vill. Regulatory. Flexibility Analysis 
The NRC is required by the Omnibus 

Budget Reconciliation Act of 1990 to 
recover approximately 100 percerit of its 
budget authority through the assessment 
of user fees. OBRA-90 further requires 
that the NRG establish a schedule of 
charges that fairly and equitably . 
allocates the aggregate amount of these 
charges among licensees. 

. This final rule establishes the 
schedules of fees that are necessary to. 
implement the Congressional mandate 
for FY 1996. The final rule results in a 
decrease in the annual fees charg~d ·10 . 
all licensees, and holders. of certificates, . 
registrations, and approvals. The 
Regulatory Flexibility Analysis, 
prepared in_accordance with 5 U.S.C. 
604, isinduded as Appendix A to this· 
final rule.· 

IX. Ba~kfit Analysis 
The NRC has determined that the .. 

backfit rule, 10 CFR 50.109, does not 
appiy to thisfinitl rule and.that aliackfit­
analysis is not required for this final 
rule. The backfit analysis is not required 
because these final amendments do not 
require the modification of or additions 
to systems, structures, components, or 
the design of a facility or the design 

approval or manufacturing license for a 
facility or the procedures or 
organization required to design, 
construct or operate a facility. 

List of Subjects 

10 CFR Part 170 

Byproduct material, Import and 
export licenses; Intergovernmental 
relations, Non-payment penalties, 
Nuclear materials, Nudear power plants 
and reactors, Source material, Special . 

. nuclear material. 

10 CFR Part 171 
·.Annual charges, Byproduct material, · 

· Holders of certificate.s, registrations, · · 
approvals, Intergo:il'l~rnmental relations, · 
Nonspayment penalties;Nuclear. 
materials;·Nuclear power plants and 
reactors, $ource Iliiiterial; Special 
nuclear material.· . . .. ·' 

For the reasons set out in the ·. . 
preamble and.under.the authority of the· 
Atomic Energy_Act of 1954, as amended, 
and 5 U.S.C. 552 and 553, the NRC is .. 

. adopting the. following amendments to 
10 CFRParts 170 aild 17'1. . - .. 

Appendix A to This Final Rule 
Regulatory Flexibility Analysis For the 
Amendments to 10 CFR Part 170 
(License Fees) and 10 CFR Part 171 
(Annual Fees) 

I. Background 
The Regulatory Flexibility Act of 1980 

(5 U.S.C. 601 et seq.) establishes as a 
principle of regulatory practice that 
agencies endeavor to fit regulatory and 
informational requirements, consistent 
with applicable statutes, to a scale 
commensurate with the businesses, 
organizations, and government 
jurisdictions to which they apply. To 
achieve this principle, the Act requires 
that agencies consider the impact of 
their actions on small entities. If the 
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agency cannot certify that a rule will not 
significantly impact a substantial 
number of small entities, then a 
regulatory flexibility analysis is required 
to examine the impacts on small entities 
and the alternatives to minimize these 
impacts. 

To assist in considering these impacts 
under the Regulatory Flexibility Act 
(RFA), first the NRC adopted size 
standards for determining which NRC 
licensees qualify as small entities (50 FR 
50241; December 9, 1985). These size 
standards .were clarified November 6, 
1991 (56 FR 56672). On April 7, 1994 
(59 FR 16513), the Small Business 
Administration (SBA) issued a final rule 
changing its size standards. The SBA 
adjusted its receipts-based size 
standards levels to mitigate the .effects of 
inflation from 1984 to 1994. On 
November 30, 1994 (59 FR 61293). the 
NRC published a propo1>ed rule to 
amend its size standards. After 
evaluating the two comments received, 
a final rule that would revise the NRC's 
size standards as proposed was 
developed and approved by the SBA on 
March 24, 1995. The NRC published the 
final rule revising its size standards on 
April 11, 1995 (60 FR 18344). The 
revised standards bequne effective May 
11, 19§5. The revised standards 
adjusted the NRC receipts-based size 
standards from $3.5 million to $5 
million to accommodate inflation and to 
conform to the SBA final rule. The NRC 
also eliminated the separate $1 million 
size standard for private practice 
physicians and applied a receipts-based 
size standard of $5 million to this class 
of licensees. This mirrored the revised 
SBA standard of $5 million for meclical 
practitioners. The NRC also established 
a size standard of 500 or fewer 
employees for business ccincerns that 
are manufacturing entities. This 
standard is·the most commonly used 
SBA employee standard and is the 
standard applicable to the types of 
manufacturing industries that hold an 
NRC license. · 

The NRC used the revised standards 
in the final FY 1995 fee rule and is using 
them in this FY 1996 final rule. The 
small entity fee categories in§ 171.16(c) 
of this final rule reflect the changes in­
the NRC's size standards adopted in FY 
1995. A new maximum small entity fee 
for manufacturing industries with 35 to 
500 employees was established at 
$1,800 and a lower-tier small entity fee 
of $400 was established for those · 
manufacturing industries with less than 
35 employees. The lower-tier receipts­
based threshold of $250,000 was raised 
to $350,000 to reflect approximately the 
same percentage adjustment as that 
made by the SBA when they adjusted 
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the receipts-based standard from $3.5 
million to $5 million. The NRC believes 
that continuing these actions for FY 
1996 will reduce the impact of annuai° 
fees on small businesses. The NRC size 
standards are codified at 10 CFR ·2.810. 

Public Law 101-508, the Omnibus 
Budget Reconciliation Act ·of 1990 
(OBRA-90), requires that the NRC 
recover approximately 100 percent of its 
budget authority, less appropriations 
from the Nuclear Waste Fund, for Fiscal 
Years (FY) -1991 through 1995 by 
assessing license and annual fees. 
OBRA:....90 was amended in 1993 to 

· extend the 100 percent re·covery 
requirement for NRC through 1998. For 
FY 1991, the amount for ct>llection was 
approximately $445.3 million; for FY 
1992, approximately $492.5 million; for 
FY 1993 about $518.9 million; for FY 
1994 about $513 million;-for FY 1995 
about $503.6 million and the amount to 
be collected in FY 1996 is · 
appr:oximately $462.3 million. 

To comply with OBRA..:.90', the 
Comniission amended its fee regulations 
in 10 CFR Parts 170 and 171 in FY 1991 
(56 FR,31472; July 10, 1991) in FY 1992, 
(57,FR 32691; July 23, 1992)in FY 1993 .. 
(58 FR 38666;-July 20, 199~)in FY 1994; 

,(59.FR 36895; July 20, 1994) artd in FY· 
_1995 (60 FR. 32218; June 20, 1995) based 

. on·a: carefulevahiatiori. of over ·1,000 . : : 
coninients. These final rules established 
th!! m(fthodofogy used by NRC in 
identifying and determining the fees 
assesslj?d and collected in FYs 1991-
1995. . . 
· The NRC indicated in the FY 1995 

final r4le that it would attempt to 
stabilize annual fees as follows: 
Beginning in FY 1996, it would adjust 
. the annual fees only by the percentage 
change (plus or minus) in.NRC's total 
budget authority unless there was a 
substantial change in the total NRC · 
budget authority -or the magnitude of the 
budget allocated to a specific class rif 
licensees, in which case the annual fee 
base would be recalculated (60 FR 
32225; June 20, 1995):The NRC also . 
_indicated that the percentage change 
·would be adjusted based on changes in 
L'ie 10 CFR Part 170 fees and other · 
receipts as ·well as an adjustment.for the 
number of licensees paying the fees, As 
a result, the NRC is establishing the FY 
1996 annual fees for all licensees at 6.5 
percent below the FY 1995-~ual.fees; 

. The NRC believes that the 6.5 percent . 
downward ·adjustment to the FY 1995 

· annual fees is not a substantial enough · 
change to warrant establishing a new· 
baseline for- FY 1996. 

_The.NRGisalso continuing to·· 
streamHne the fee structure and process 
for materials licenses, effC>rts which .· 

, began in FY 1995. Two changes are 
; being made in this area. 

First, the NRC will assess annual fees 
for certain materials licenses on the 

· anniversary date of the license. Billing 
. certain materials licenses on the 
' anniversary date of the license will 
allow NRC to make improved 

• efficiencies in the billing process 
' whei:eby approximately 500 anmial fee 
· invoices will be sent to materials 

licensees each month. The current 
· practice of billing over 6,000 materials 
licensees at the same time in the fiscal 
year is eliminated. The NRC believes 
that the efficiencies gained by billing 
certain materials annual fees on a 
monthly basis as well as materials 

, licensees knowing exactly when they 
I will be billed each year for the annual 
' fee outweigh the inconveniences that 
may be caused during the FY 1996 
transition period. . 

Second, the NRC is further 
streamlining the materials. fee program 
and improving the .predictability of fees 
by eliminating the materials "flat" 
renewal fees in § 170.31. This action is 
consistent with the NRC's recent 
Business Process Reengineering 
initiative to extend the duration of 
certain materials licenses. The NRG 
published a proposed rule explaining 
this initiative in the Federal Register on 
September 8, 1995, (60 FR 46784). In the 
proposed rule, certain materials licenses 
would be extended for five years beyond 
their expiration date. Additionally, 
comments were requested··on the 
general topic of the appropriate duration 
of licenses. A final rule was published 
in the Federal Register on January 16, 
1996 (61 FR 1109). 

Il, Impact on Small Entities 
The comments received on the 

proposed FY 1991-1995 fee rule 
revisions and the small entity 
certifications received in response to the 
final FY 1991-1995 fee rules indicate 
that NRG licensees qualifying as small 
entities under the NRC's size standards 
are 'primarily those licensed under the 
NRC's materials program. Therefore, 
this analysis will focus on the economic 
impact of the annual fees on materials 
licensees. 

The Commission's fee regulations 
result in substantial fees being charged 
to those individuals, organizations, and· 
companies that are licensed under the 
NRC materials program. Of these 

i materials licensees, about 18 percent 
I (approximately i,300 licensees) have 
· requested small entity certification in 

the past. In FY 1993, the NRC 
conducted a survey."of its materials 
licensees. The results of this survey 
indicated that about 25 percent of these 
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licensees could qualify as small entities 
under the current NRG size standards. 

The commenters on the FY 1991-
1994 prc'iposed fee mies indicated the 
following results if the proposed _annual 
fees were not modified: 
-Large finris would gain an unfair 

competitive advantage over sinall 
entities. One commenter noted that a 
small well-logging company (a "Mom 
and Pop" type of operation) would 
find it difficult to absorb the annual 
fee, while a large corporation would 
find it easier. Another commenter 
noted that the fee increase could be 
more easily absorbed by a high­
vcilume nuclear medicine clinic. A 
gauge licensee noted that, .in the very 
competitive soils testing market, the 
annual fees would put it at an extreme 
disadvantage with its much larger· 
competitors because the proposed fees 
would be the same for a two-person 
licensee as for a large firm with · 
thousands of employees. 

-Some firms would be forced to cancel 
their licenses. One commenter, with 
receipts ofless than $500,000 per 
year, stated that the proposed rule 
would, in effect, force it to relinquish '. 
its soil density gauge and license, 
thereby reducing its ability to do its 
work effectively. Another commenter 
noted that the rule would force the . 
company and many other small 
businesses to get rid of the materials 
license altogether. Cominenters stated 
that the proposed rule would result in. 
about lO_percent of the well-logging · 
licensees terminating their licenses 
immediately and approximately 25_ 
percent terminating their licenses 
before·the next annual assessment. 

-Some companies would ·go out of . 
business. One commenter noted that 
the proposal would put it, and seve_ral 
other small companies, out of 
business or, at the very least, make it 
hard to survive. 

-Some companies would have budget · 
problems. Many medic.al licensees 
commented that, in these times of 
slashed reimbursements, the proposed 
increase of the existing fees and the 
introduction of additional fees would 
significantly affect their budgets. 
Another noted that, in view of the 
cuts by Medicare and other third 
party carriers, the fees would produce 
a hardship and some facilities would 
experience a great deal of difficulty in 
meeting this additional burden. 
Over the past five years, . 

approximately 2,900 license, approval; 
and registration terminations have been 
requested. Although some of these 
terminations .were requested because the 
license was no longer needed or licenses 
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or registrations could be combined, 
indications are that other termination 
requests were duo to the economic 
impact of the fees. 

The NRC continues to receive written 
and oral comments from small materials 
licensees. These commenters previously . 
indicated that the $3.5 million threshold 
for s.mall entities was not representative 
of small businesses with gross receipts 
in the thousands of dollars.These · 
commenters believe that the $1,800 

. maximum annual fee represents a 
relatively high percentage of gross 
annual receipts for these "Mom and 
Pop" type businesses. Therefore, even· 
the reduced annual fee could have a 
·significant imp!!,ct on the ability of these 
types of businesses to continue to · 
operate.. : · · . 

To alleviate the continuing significant 
impact ofthe annual fees.on a 
substantial number of small entities, the 
NRC con'side.red alternatives, in 
accordance with the RF A. These . 
alternatives were evaluated iri the FY 
199!' rule (56 FR 31472; July 10, 1991) 
in the FY 1992 rule (57 FR 32691; July 
23, 1992), in the FY 1993 rule (58 FR 
38666; July 20, 1993); in the FY 1994 
rule (59 FR 36895; July 20, 1994) and in 
the FY 1995 rule (60 FR 32218; June 20, 
1995). The alternatives considered by 
the NRC can be summarized as follows. 
-Bas~ fees on:some measure of the 

.· amm1nt of radioactivity possessed by 
the licensee (e.g., number of sources). 

-Base fees on the frequency of use of · . 
· the licensed radioactive material (e.g., 

· volume of patients). . 
~Base fees on the NRC size standards 

for small entities. .. . . 
The NRC has reexamined the FY 

1991-1995 evaluations of the these· 
alternatives. Based on that · 
reexamination, the NRC continues to 
believe that establishment of a · 
maximum fee for small entities is the 
· most appropriate option to reduce the 
impact on small entities. .. . · 

The NRC established, and is 
. continuing for. FY 1996, a maximum 

annual fee for small entities. The RF A 
and its implementing guidance do not 
provide specific guidelines on what 
constitutes a significant economic 
impact on a small entity. Therefore, the 
NRG has no benchmark to assist it in 
determining the amount or the percent 
of gi:oss receipts that should be charged 
to a small entity. For FY 1996, the NRG 
will rely on the analysis previously 

. completed that established a maximum 
annual fee for a small entity and the 
amount of costs that must be recovered 
from other NRC licensees as a result of 
establishing the maximum annual fees. 

The NRC continues to believe that the 
10 CFRPart 170 license fees 

(application and amendment), or any 
adjustments to ~ese licensing fees 
during the past year, do not have a 
significant impact on small entities. In 
issuing this final rule for FY 1996, the 
NRC concludes that the 10 CFR Part 170 
materials license fees do not have a 
significant impact. on a substantial 
number of small entities and that the 10 
CFR Part 171 maximum annual small 
entity fee of,$1,800 be continued. . 

By maintaining the maximum annual 
fee for small entities at $1,800, the 
annual fee for many small entities is 
reduced while at the same time· 
materials Ucensees, including small 
enti_ties, pay for most of the FY 1996 
costs attributable to them. The costs riot 
recovered from small entities are 
allocated to other materials licensees 
and to operating power reactors. 
However, the amount that must be 
recovered from other licensees as a 
result of maintaining the maximum 
annual fee is not expected to increase, 
Ther!)fo:re, the NRG is continuing,,for FY 
1996, the maximum annual fee (base 
annual fee plus surcharge) for certain 
small entities at $1,800 for each fee 
.category covered by each license issued· 
to a smal.l entity. . ·. · 

\\Thi.le reducing the impact on.many 
small entities; the Commission agrees· 
that the maximum annual fee of $1,800 
for small entities, when added to the 
Part 170 license fees, may· continue to 
have a: significant impact on materials 
licensees with annual gross receipts in 
the thousands of dollars. Therefore, as 
in. FY 1992-1995, the NRC is continuing 
the lower-tier small entity annual fee of 
.$400 for small entities with relatively 
low gross annual receipts. The lower- , 
tier small entity fee of $400 also applies·· 
to manufacturing concerns, and 
educational institutiims not State or 
publicly supported, with less than 35 
employees. This· lower-tier small entity 
fee was first established in the final rule 
published in the Federal Register on 
April P', 1992 (57 FR 13625) and now 
includes manufacturing companies with 
a relatively' small number. of employees, 

ID.Summary 
The NRC has determined the 10 CFR 

Part.171 annual.fee.s significantly : 
impacts a substantial number of small 
entities. A maximum fee for small 
. entities strikes a balance between the 
requirement. to collect 100 percent of the 
NRC budget and the requirement to 
consider means of reducing the impact 
.of.the fee on small entities. On the basis 
of its regulatory flexibility analyses, the 
NRC concludes that a maxim\Ull annual· 
fee of$1;800 for. small entities and a · 
lower-tier small entity annual fee of. 
$400.for small businesses and not-for-
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profit organizations with gross annual 
receipts of less than $350,000, small 
governmental jurisdictions with a 
population of less than 20,000, small 
manufacturing entities that have less 
than 35 employees and educational 
institutions. that are not State or publicly 
supported and have less than 35 
employees reduces the impact on small 
entities. At the same time, these reduced 
annual fees are consistent with the 
objectives of OBRA-90. Thus, the 

· revised fees for small entities maintain 
a balance between the objectives of 
OBRA-90 and the RF A. Therefore, the .. 
analysis and conclusions establishe.d in 
the FY 1991-1995 rules remain valid for 

· this final rule for FY 1996. 
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Revision of Fee Schedule 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Interim rule. 

SUMMARY: The NRC is amending. its 
regulations. on an interim basis, to 
revise the annual charges for licensed· 
power reactors for Fiscal Year 1988 
(FYB8). The interim rule raises the 
ceiling on collection of annual fees to an 
amount that will approximate, but not 
be less than 45 percent of the 
Commission's budget. The increase of 12 
percent will be apportioned among the . 
licensed power reactors in the same 
manner as under the current fee 
schedule regula lions. This action is 
necessary to provide for the timely 
collection of fees as required by recently 
enacted legislation. 
EFFECTIVE DATE: September 12, 1988. 
FOR FURTHER INFORMATION CONTACT: 
l.eti Hiller. Assistant Controller, U.S. 
Nuclear Regulatory Commission, 
Washington. oc; 20555, t'e·l~-ph~ne (301) 
402-7351. 
SUPPLEMENTARY INFORMATION: On June 
27, 1988, the NRC published in the . 
Federal Register (53 FR 24077) a 
proposed rule that would amend its 
regulations in 10 CFR Parts 170 and 171. 
This revision is necessary to both 
update the current fees and to 
implement recently enacted legislation. 
The proposed amendments would: 
Change the hourly rate under Part 170; 
remove foe ceilings on certain ·. . .· 
collection_s under Part 170; charge Tor .. · 
ea_ch routme and nonroutine inspection; 
raise the annual fee under Part 171 when 
necess~ry. based ori_ the principle that 
those h~ensees requiring the greatest 
expenditure of resources should pay the 
grca test fee: tnclude collections from the 
~epa~tment of Energy Nuclear Waste 
Fund m agency collections: remove the 
application fee and defer recovery of 
costs for standardized reactor designs, 
and remove amendment application 
filing fees for reactors and reactor­
related (topical) reports. Most of these 
proposals are intended to help the NRC 
meet its statutorily mandated 
requirement to recover not less than 45 

percent of its budget for each of fiscal 
yenrs 1988 and 1989 through fees and 
?ther coll_ections authorized by law. The· 
mc:rease m collections from 33 percent 
of the NRC's budget to not less than 45 · 
percent is.mandated by section 5601 of .. 
th!l Omnibus Budget Reconciliation Act 
of 19~7 (OBRA-Pub, L. 100-203). · 

In its Federal Register notice on . 
proposed amendments to 10 CFR Parts 
170 and 171, the Commission requested·· 
comments on a second option for 
:ecovery of not less than 45 percent- of . 
its budget. Under that option, the 
Commission would not amend 10 CFR 
Parts 170 and 171 other than to raise the 
annual fee under 10 CFR Part 171 so that· 
when added to fees collected under 10 
CFR Part 170. th.e Commission would 
collect not less than 45 percent of its 
budget in FY88. 

Several comments were received 
V.:h(ch addressed the option. They w~re 
d1v1ded about equally between those in 
favor and those opposed. Generally the 
power reactor community was opposed 
!o.the second option on the ground that 
11 mcreased the annual fee for power 
reactors without any commensurate 
sharing of the mandated increase in 
collections to 45 percent by other 
licensees and applicants. On the other 
hand. materials licensl!es favored the 
second option for the reason that it did 
not increase their burden. Two power 
re11ctor·licensees favored the second 
option, one of them as an interim 
measure .. The bulk 9f the power reactor 
con~mumty. in opposing the second · ... · 
opllon. appeared to be viewing it as a 
long term option and not as a stopgap 
measure to meet the immediate 
statutory directive for collections. for 
fiscal year 1988. In view of the balance 
of the comments, the Commission will· 
not pursue-the second option for fiscal 
y~ar 1989 and beyond, but will proceed . 
with amendments to both 10 CFR Parts 
170 and 171. The comments do not, . . 
however, present a persuasive argument· 
for not. proceeding with the second 
option for fiscaLyear 1988 collections. 

Comrrienters also addressed the issue 
of refunds for overpayment of annual 
foes under 10 CFR Part 171. The only 
comments received were from the power 
reac'.or community and are based upon 
readmg the language in section 5601 of 
OBRA as imposing a 45 percent ceilina 
o~ the collections in a fiscal year. In the· 
view of the Commission, reading the 45 
percent as a ceiling is contrary to the 
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plain lang~age and clear meaning of the 
statute which requires that. "in no event 
shall such percentage be less than a 
total of 45 percent of such costs in each 
such fiscal year." Although the statute 
presents some problems of 
i~terp~tation. this is'not one of them. 
1 he 45 percent is clearly·a floor, not a 
ceiling, Accordingly, the provision for 
refunds is removed· in this interim rule,.lt 
is. the intention of the Commission, 
however, that collections of fees for· 
fiscal year·1988.should exceed 45 · 
percent by o~y a trivial amount,-if at 
a~,- . . . . 

The NRC is under statutory mandate. 
which it cannot ignore. to collect 
approximately, but not less than 45 
percent of its budget for FY88. Given the 

· time necessary to review all comments. 
to publish a final rule; and to send out 
additional invoices so that collections 
will be received prior to the end of the 
fiscal year, the Commission is 
publishing the second option as an 
interim rule applicable to FY88:effeclive 
30 days after publication. Because the 
Commission has received -and 
considered public comments on the two 
aspects of 10 CFR Part 171 being 
changed by thi11 interim final rule, there 
is no need to request further public .. 
com.1.nent. Accordingly, the rule is being 
published as a final rule without a 
separate and independent comment 
period. 

The.adjusted invoices based on this 
interim rule will be sent to licensees on 
approximately August 15. 1988, after the 
rule is published in the Federal Register. 
These. invoices will be due and payable 
upon issuance. In accordance with 
current regulations. interest on the 
invoices will be waived if the invoices 
are.paid,wilhin 39 days. of their, .. · . 
issuance. Licensees were notified with 
their April and July quarterly invoices 
under 10 CFR Part 171 that there would 
be an additional invoice, based on the 
new statute. in FY88. 

Adoption of-the second option for 
FY88 requires·that § 171.15 be· ainerided · 
to reflect collectioris bf not less than ,t5. 
pe~~e~t instead o'f the current 33 percent 
ce1hng on total fee collections. This 
interim rule will apply only to FY88 and 
will be superseded by a final rule after 
the Commission fully considers 
comments it received.in response to its 
purposed revision of 10 CFR Parts 170 
and 171 published in the Federal 
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Register on June 27, 1988, The final ruie 
will apply to· fees for FY89. 

In order to comply with OBRA, the 
Commission is required to collect S177 
million in FY88. Based on current 
estimated collections under 10 CFR Part 
~liO of $41.3 million and anticipated total 
i:ollections under 10 CFR Part 171 of 
$99.5 mi}lion, the Commission-must· ... -. 
collect an additional $36.2·million in- : 
· order lo reach the collections objective. 
Accordingly, the FY88 annual fee · ·· 
adjustment is $350,000 for each licensed 
:power reactor. The annual fees-for. thoae:­
jplants previously granted a partial . .. , 
~x;emE_tiJ>~/or FYa_a p~,Jllt ~ j_171.11.:~ 
twill be mcreased.m aCike manner using . 
'the percentage ·rate used for the . . 
exemptions. Those pfarits totally.. . 
exempte.d from the.annual fee for FY88 
,are unaffected by this amendment. 
' The NRC's ·readipg of the 45 percent 
'legislative statute (section 5601 of the 
· Omnibus Budget Reconciliation Act ~r. , 
1987-Pub. L.100-203) is'that 45 percent 
does not represent a ceiling. Congress: 
intended collections to be not less than 

:45 percent of the NRC's budgets fcif .· 
: FY88 and FY89. Therefore, actual . 
,collections will approximate but be at_ 
ileast 45 percent of the Commission's 
. budget. On this basis. the current refund. 
!provision of 10 C~ 171.21 is no loi:iger . 
necessary and is being removed. · 

Environment.al hnpact. Categorical 
Exclusion 

The NRC has determined that this 
interim rule is the type of action 
described in categorical exclusion 10 
CFR 51.22(c)(1). Therefore, neither an 
environmental impact statement nor an 
environmental assessment has been 
prepared for this final rule. . 

Paperwork Reduction Act Statement 

This interim rule contains no 
information collection requirements and, 
th1trefore, is not subject to the 
requirements of t~e Paperwo~. . . ___ -·. 
Reduction Act of 1980, as amended (44 
:u.s.C. 35Cll et seq.). 

Regulatory A~lysis 
Sectioni'601 of the Consolidated· 

Omnibus.Budget Reconciliation Act 
(COBRA) required the NRC, by rule, to 
establish an annual charge. for . 
regulatory services provided to its 
npplicanls and licensees, that when 
added to other amounts collected, 
equaled up to 33 percent of Commission 
costs in providing those services. 
Section 5601 of the Omnibus Budget 
Reconciliation Act of 1987 requires that 
the NRC, for the fiscal years 1988 and 
1989, increase the moneys collected 

· pursuant to section 7601 and other 
authority to not less than 45 percent of 
the Commission's costs. In order to 
accomplish this statutory requirement. 
the NRC. as an interim measure. is 

amending io CFR 171.15 {c) and (d) by 
revising the figure 33 percent to a target 

· of 45 percent · 
This interim rule will not have 

significant impacts on state and local · 
governments and geographical regions; 
on health, safety, and the environment; 
or, create substantial costs lo licensees. 
the NRC, or other Federal agencies. The 
foregoing discussion constitutes the 
regulatory analysis for this interim rufe. 

Regulatory Flexibility Certifia:atioo 
As required by the Regulatory 

Flexibility Act of 1980, 5 U.S.C. 650(b). 
the Commission certifies that this rule · 

' does not have a significant economic 
impact on II substantial number of small 
entitie11- This rule affects only the 
licensing and operation of nudear 
power plants. Tbe companies that own 
these plants do nol fall within the scope 
of the definition of "small entities .. set. 
forth in the Regulatory Flexibility Act or 
the Small Business Size Standards set 
out in regulations issued by the Small 
Business-Administration at 13 CFR Part 
1.21. . 

Backlit Analysis 
The NRC has determined that the 

backfit rule, 'IO CFR 50.109. does nof 
, apply to this interim rule and. therefore. 
that a backfit analysis is not required for 
this interim rule. because this . 
amendment is mandated by 31 u_s.c. 
9701 and 7601. Consolidated Omnibus 
Budget Reconciliation Act of 1985 (Pub. 
L. 99-272, 100 Stat. t-l6), as amended by 
section 5601. Omnibus Budget 
Reconciliation Act of 1987 (Pub. L 100-
203. 101 Stat. 1330). 

Lisi of Subjects in 10 CFR Part 171 

Annual churges. Nuclear power plants 
and reactors. Penalty_ 

For the reasons set out in the 
preamble and under the authority of the 
Atomic Energy Act of 1954, as amended. 
the Energy Reorganization Act of 1974, 
as amended, and S U.S.C. 552 and 553, 
,the.NRC is adopting the following 
amendments to 10 CFR Part 171. 

:;a FR 43419 
Published 10/27/88 
Effective 10/27/88 

Relocation of NRC's Public Document 
Room; Other Minor Nomenclature 
Changes 

See Part 1 Statements of Consideration 

[53 FR52632 
'Published 12/29/88 
Effective 1/30/89 ·· 

10 CFR Parts 170 and 171 

Revision of Fee Schedules 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 
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SUMMARY: The Nuclear Regulatory 
Commission (Commission or NRC) is 
amending its regulations by revising its 
fee schedules contained in 10 CFR Parts 
170 and 171. The revised fee schedules 
will result in those power reactor, fuel 
cycle facility and materials applicants 
and licensees requiring the greatest 
expenditure of NRC resources paying 
the greatest fees. This permits NRC to 
more completely recover under 10 CFR 
Part 170 costs incurred for identifiable 
services for power reactor, fuel cycle 
facility and major materials applicants 
.and licensees. This action also 
implements fee legislation enacted by 
Congress in December 1987. All . 
applicants and licensees currently 
subject to fees under 10 CFR Parts 170 
and 171 are affected by this rule. 
EFFECTIVE DATE: January 30, 1989. 
ADDRESSES: Copies of the written public 
comments are available for public 
inspection and copying for a fee at the 
NRC Public Document Room at 2120 L 
Street NW., Washington, DC, in the 
lower level of the Gelman Building. 
FOR FURTHER INFORMATION CONTACT: 
Lee Hiller, Assistant Controller, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20055, Telephone: 301-
492-7351. 
SUPPLEMENTARY INFORMATION: 

I. Background 
II. Responses to Comments 
III. Changes Included in the Final Rules 
IV. Section-by-Section Analysis 
V. Environmental Impact: Categorical 

Exclusion 
VI. Paperwork Reduction Act Statement 
VII. Regulatory Analysis 
VIII. Regulatory Flexibility Certification 
IX. Backfit Analysis 

I. Background 
On June 27, 1988 (53 FR 24077-24093), 

the Commission published in the Federal 
Register a notice of proposed 
1rulemaking for revisions to 10 CFR Part 
170 ("Fees for Facilities and Materials 
Licensees and Other Regulatory 
Services * * *") and Part 171 ("Annual 
Fees for Power Reactor Operating 
Licenses"). This action was necessary 
for the Commission to update the 
current fee schedules in Part 170 and to 
implement the requirements of section 
5601 of the Omnibus Budget 
Reconciliation Act of 1987, as signed 
into law on December 22, 1987 (Pub. L. 
100-203). Section 5601 amended section 
7601 of the Consolidated Omnibus 
Budget Reconciliation Act of 1985 
(C0BRA-Pub. L. 99-272), which· 
requires the Commission to collect 
annual charges from its licensees. As 
discussed in the notice of proposed 
.rulemaking published on June 27, 1988, 
the amendment requires the NRC to 
collect under 10 CFR Parts 170 and 171, 
as well as under other provisions of law, 
,not less than 45 percent of the 
Commission's budget for each of Fiscal 
,Yea.rs J~88 and 1989 (Option 1). 
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--The proposed rule afso -sought 
comments on a second option to not 
change 10 CFR Part 170, but only raise 
the annual fees under 10 CFR Part 171 to 
reach the 45 percent mandate of Pub. L. 
100--203 for FY 1988. On August 12, 1988, 
the Commission published an interim 
final rule for 10 CFR Part 171 (53 FR 
'304231 applicable to collections for FY 
1900 based upon tliesecond option. The 
interim rule increased collections from 
33 percent to 45 percent of the 
Commission's FY 1988 budget. Adjusted 
invoices based on the interim rule were 
sent to reactor licensees on August 16, 
1988. 

As discussed in the interim rule, the 
Commission will proceed with option 1 
rather than option 2 as a long-term rule 
for annual fees. The method for · 
·assessing annual fees in this final rule 
presents a more equitable distribution 
among the licensed nuclear power 
reactors of the amount needed to be 
collected by taking into account the kind 
of reactor, its location and other 
considerations in relation to the generic 
research and other costs associated with 
power reactor regulation. Under the 
revised rule, those who require the 
larger expenditure of NRC resources 
will pay the larger fees. 

II. Responses to Comments 

The Commission received thirty-two 
(32) letters commenting on the proposed 
rule. Twenty letters were from persons 
mainly concerned with Part 50 facilities 
and twelve commented on fees for 
materials licenses. 

The comments fell into the following 
categories: 

Part 170 Comments: 

1. Removal of ceilings. 
2. Removal of routine inspection 

frequencies. 
3. Fees for standardized design 

review. 
4. Disparity in certain materials fee 

. categories. 

Part 171 Comments: 

1. Legality of fees. 
2. Allocate costs to all persons. 
3. Exclude costs serving an 

independent public benefit. 
4. Base fees on specific identifiable 

services. 
5. Exclude research until NRC acts on 

that research. 
6. Include fines, penalties, and interest 

in fee collections. 
7. Other Comments. 
The Commission's responses to the 

comments are as follows: 

Comments on Part 170 

1. Removal of ceilings for reactor and 
major fuel cycle permits, licenses, 
amendments, reactor related topical 
reports and services; and for 
transportation cask packages and 

shipping-containers. Cominenters; main 
concern about the removal of ceilings 
for applications and other services is 
· that it removes the predictability of 
costs for budgeting purposes. In the area 
!of topical reports, commenters were 
concerned that it would discourage 
participation in the topical report 
program as well as defeat the overall 
objective of encouraging new and 
improved predictive models and 
products. 

Response: Ceilings are being removed 
because the Commission strongly 
supports the concept that tho~e 
requiring the greatest expenditure of 
.~C resources should pay the greatest 
·fees. Ceilings contradict that objective. 
Appendices A and B that were included 
in the proposed rule of June 27, 1988 (53 
FR 24092 and 24093), are non-binding 
schedules of estimated fees which may 
still be used for planning purposes in the 
absence of ceilings and provide 
adequate information for planning 
purposes. The upper range in these 
schedules would only be increased 
slightly for FY 1989 as a result of using 
FY 1989 budget costs which changed the 
hourly rate from $80 (based on FY 1988 
budget) to $86 for FY 1989. With respect 
to topical report reviews, the 
Commission finds no compelling 
argument to justify retaining a ceiling 
since those who request reviews of 
topical reports that require considerable 
staff work should bear their share of the 
review costs. The Commission 
recognizes, however, that there may be 
some topical reports that are of 
particular importance and use to the 
NRC. Therefore, as a matter of agency 
policy, the NRC may, upon its own 
initiative or at the request of the 
applicant, exempt all or part of the 
topical report fee pursuant to 

· § 170.ll(b)(l). 
. 2. Removal of routine inspection 
frequency. Most materials commenters 
are concerned that the removal of the 
.frequency for routine inspections will 
!take away their ability to predict what 
'they should budget for inspection fees 
and create a potential for more frequent 
inspections than are needed. 
i Response: The Commission's routine 
inspection program is a structured 
program to assure that licensees comply 
with their license conditions and 
Commission regulations and standards 
to the extent that the health and safety 
of the company employees and public 
are not endangered. As long as a 
licensee's operations are in compliance 
with the NRG-issued license, 
1regulations, and standards, the 
I frequency of inspections is not generally 
!expected to be more frequent than what 
f was stipulated in the previous 

!

'regulation. Therefore, from a budgeting 
. standpoint, if a licensee operates in 

conformance with its license and the 
, Commission's regulations and 
standards, the predictability for 
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!inspection fee budget costs remains .. 
iessentially unchanged. 

3. Fees for standardized design. 
Nuclear power industry commenters 
questioned the Commission's proposal 
,to defer fees for review of standardized 
lreference designs until referenced by an 
!applicant, or at the end of 5 years (10 
,years if a design is certified) after design 
approval, whichever comes first. A few 
commenters felt that fees should not be 
charged or should be waived for 
standardized design reviews to remove 
any disincentive for the standardization 
program and what could possibly be 
,unusually extensive costs as a result of 
.the review being a."first-of-a-kind" that 
might require extensive safety reviews. 

Response: The Commission's decision 
to defer fees for standard reference 
design reviews is based upon a 
balancing of policy considerations. On 
the one hand, it is clearly the policy of 
the Government, and the intent of the 
Congress, that the Commission collect 
fees for services rendered to applicants. 
Thus, standard reference design reviews 
are not to be performed free of charge. 
On the other hand, there is a sound and 
persuasive public policy need to avoid a 
disincentive to the submittal of standard 
designs by vendors incorporating the 
best safety features available for a 
·future generation of reactors. For years, 
the Commission has supported the use 
of standard designs (see, e.g., 10 CFR 
Part 50, Appendix 0, and 10 CFR 2.110). 
On balance, the Commission believes 
that the deferral of fees for standard 
design reviews is a reasonable 
compromise that serves the public 
interest. Accordingly, the Commission 
will retain its proposed treatment of fees 
for standard reference designs. 

4. Disparity in certain materials fee 
categories. Two materials licensees 
questioned why the license and 
inspection fees in certain areas are 
higher when compared with other areas. 

Response: The NRC recognizes that a 
part of the current Part 170 fee schedule 
for materials licenses is outdated and 
needs revision. For example, the labor 
rates (staff hours and fees applied) used 
in calculating fees are based on data 
that is several years old. The NRC has 
determined that this is not the 
appropriate rulemaking to make the 
necessary adjustments. The NRC 
contemplates initiating a rulemaking on 
this issue next year. 

Part 171 Comments 

The Commission notes that the 
rulemaking to which the following 
comments are again addressed is of a 
very limited scope with respect to Part 
171. The rulemaking adds two new 
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definitions to which no comments were 
addressed, it changes the percent of 
recovery from 33 percent of the 
Commission's budget to at least 45 
percent, enters a more refined allocation 
of the annual fee among different 
classes of power reactors, and 
eliminates the provision for refunds of 
collections in excess of 45 percent. The 
Commission received some comments 
that go beyond these limited subjects 
and are therefore not relevant to this 
rulemaking. Nonetheless, the 
Commission is responding to them. The 
response to comments beyond the scope 
of the rulemaking should not, however, 
be taken as an admission by the 
Commission that the issues raised are 
again open to challenge. Responses to 
these comments are seen as a matter of 
courtesy to the commenters and not as · 
reopening these issues to further 
litigation. These comments and the 
responses thereto are: 

1. Legality of fees. Several 
commenters, in particular law firms 
representing operators of nuclear power 
reactors, commented on issues of a legal 
nature. 

Response. These comments for the 
most part repeated comments addressed 
to the first issuance of 10 CFR Part 171 
(final rule issued September 18, 1986; 51 
FR 33224) promulgated to implement 
section 7601 of the Consolidated 
Omnibus Budget Reconciliation Act of 
1985. That rule was challenged and 
upheld in its entirety in Florida Power & 
Light Co. et al. v. United States, 846 F.2d 
765 (D.C. Cir. 1988). A petition for writ of 
certiorari challenging that decision is 
pending in the Supreme Court (Florida 
Power & Light Co. v. United States, No. 
88-234). 

2. Allocation of costs. Some 
commenters stated that annual fees 
should be levied on all persons such as 
materials licensees receiving services 
from the Commission. 

Response. Congress provided the 
Commission with the discretion to 
determine which categories of licensees 
or other persons should be charged an 
annual fee by the Commission. The 
Commission's decision not to charge 
materials licensees annual fees was 
upheld in Florida Power & Light v. 
United States, supra. The Commission 
has reaffirmed its determination that it 
will not impose an annual fee on its 
materials licensees. The Commission 
has more than 8000 materials licensees. 
Regulation of these entities requires a 
minimal expenditure of NRC resources 
(less than 3 percent of the NRC budget]. 
Moreover, these licensees are an 
extremely varied class, ranging from 
large uranium processing operators to 
"m"ll nnPr,.tnrs invnlvina wPll lmmini!. 

radiography, or the use of gauging 
devices. In light of the relatively minor 
resources devoted to regulating these 
entities and the obvious administrative 
difficulties in determining how to 
calculate appropriate annual fees for 
this large, diverse class of licensees, the 
Commission will not impose an annual 
fee on these licensees at this time. 

3. Some commenters asserted that the 
cost basis for annual fees should 
exclude costs serving an independent 
public benefit. 

Response. The concept that costs 
related to an independent public benefit 
should not be charged to licensees 
derives from the case law on application 
of the Independent Offices 
Appropriation Act of 1952, 31 U.S.C. 
9701 (IOAA). It is not a concept 
applicable to annual fees charged under 
COBRA, as amended. The annual fee 

· statute has its own standard 
independent of the standards applicable 
to IOAA. In any case, the research 
performed by the NRC primarily 
benefits power reactor licensees as part 
of the system under which those 
facilities are regulated and allowed to 
operate in a manner that provides 
adequate protection to the public health 
and safety. Therefore, none of the 
services for which fees are charged 
provide "independent public benefits" 
even if this concept were deemed 
applicable. The Commissions' position 
on this issue was also upheld in Florida 
Power & Light v. United States, supra. 

4. Some commenters took the position 
that fees should be based on specific 
identifiable services benefitting 
individual licensees and not on generic 
agency action. 

Response. The concept that fees 
should be levied only for specific 
services to identifiable recipients is an 
IOAA standard. It is not a standard that 
applies to annual fees under COBRA, as 
amended. It is the Commission's 
continuing view that the Congress did 
not intend that IOAA principles be 
applied to the collection of annual fees 
under COBRA, as amended. The 
Commission's determinations in this 
area were upheld in Florida Power & 
Light v. United States, supra. 

5. Some commenters stated that the 
Commission should not include in its 
cost basis for annual fees research cost 
until the Commission acts upon that 
research and it is shown to provide a 
benefit. 

Response. It is the position of the 
Commission that research devoted to 
the continued safety of nuclear power 
reactors is a present service and benefit. 
This research either confirms that 
reactors are safe, that some changes will 
imorove safetv. or that certain 
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regulations may no longer be necessary 
for safe operation. The conduct of 
research resulting in any of these 
outcomes is a present benefit. This 
research provides continuing confidence 
that licensed reactors can be operated 
consistent with the public health and 
safety and the Commission's 
regulations. We again note that the DC 
Circuit Court of Appeals in Florida 
Power & Light v. United States, supra, 
upheld the Commission's decision to 
include such costs in its annual fee 
basis. 

6. One commenter felt that monies 
from the collection of fines, penaltiei, 
and interest should be included in the 45 
percent required to be collected. 

Response. Although related here to 
the 45 percent level of collection, the 
same comment was presented with 
respect to the rule promulgating the 33 
percent ceiling. The Commission 
adheres to its prior position. Fines, 
penalties and interest are not cost 
recovery measures, but are disciplinary 
and intended to deter persons who 
violate Commission regulations and 
orders, as well as other licensees, from 
future violations. Public policy dictates 
that those paying penalties, fines, or 
interest should not benefit by recovering 
a portion of the penalty, fine or interest 
through a reduced fee. Again, this 
Commission decision was upheld in 
Florida Power & Light v. United States, 
supra. 

7. Other Comments on Part 171 
Amendments. 

a. Some licensees and their vendors 
have stated that the additional costs 
assessed for B&W type reactors are not 
justified because these plants are not 
problem plants requiring the greatest 
expenditure of staff funds and 
manpower when compared with other 
reactors. 

Response. The basis for assessing 
B&W owners under Part 171, or any 
licensee (by vendor type], is not based 
upon performance, but it is an allocation 
of fee based upon corresponding costs 
[FTE and obligations) to the NRC to 
perform generic type activities 
associated with that type of reactor 
(vendor type). Some specific activities 
questioned (i.e., "Continuing 
Experimental Capability" and 
"Technical Integration Center") have 
been reallocated based upon a more 
detailed identification matrix of licensee 
groups. 

b. Florida Power Corporation 
commented that Agency and industry 
research supports exclusion of reactors 
east of the Rockies from the list of 
reactors benefitting from special seismic 
stndiP.s. 
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Response. Although its service area 
lies within a region of low seismicity, 
the Florida Power Corporation, as 
explained below, benefits substantially 
from NRC seismic research, including 
maintenance of the NRG-funded 
seismograph networks east of the Rocky 
Mountains. Seismic research through the 
years has shown that Florida is less 
prone to earthquakes than a large part 
of the eastern and central U.S., and thus 
allows for less stringent seismic design 
bases for critical facilities. Ongoing 
seismic monitoring will continue to 
confirm that conclusion or identify 
possible errors of judgment. 

Recent experience (1982 New 
Brunswick and New Hampshire 
earthquakes, the 1987 southern Illinois 
earthquake and the reservoir induced 
seismicity at Monticello Reservoir, 
South Carolina) indicates that high 
accelerations at relatively high 
frequencies can be generated locally by 
moderate to small magnitude 
earthquakes, usually at relatively 
shallow depths [several kilometers). It is 
possible that earthquakes of these sizes 
could occur in Florida ( although the 
probability is low). Accelerations can 
result that exceed OBE or SSE design 
bases for critical facilities. We do not 
believe that these ground motions [short 
duration, high accelerations at high 
frequencies] are the kind that result in 
damage to seismically designed critical 
facilities, but research in this area is 
ongoing. The occurrences are extremely 
difficult to handle even with no 
evidence of damage. The seismic 
networks are the main sources of data 
that are basic to resolving this issue. 

Another major issue regarding eastern 
U.S. seismicity is the nature of the 
tectonic structures that are currently 
responsible for the earthquakes. Suspect 
structures include faults in rocks ranging 
in age from Paleozoic through Triassic 
and into Tertiary [several hundred 
million years old to several million 
years old). These faults are widely 
distributed in rocks throughout the east, 
including rocks beneath Florida. Much 
of current seismic and geologic research 
funded by the NRC is focused on 
identifying and defining the tectonic 
structures that are causing the 
earthquakes. The most definitive 
information about seismic sources, 
which are deeply buried, is obtained 
from the analysis of recordings of 
earthquake ground motions. Builders 
and operators of critical facilities in low 
seismic areas derive as much benefit 
from this type of research as those in 
more seismic areas in view of the 
relatively short historic seismic record. 

c. Level of budget detail. Several 
utilities' overall criticism of the 
proposed rule concerns their perception 
of the need to breakout budgeted 
obligations to a level lower than the 
Program-Program Element-Activity 
structure used in the NRC planning 
process in the area of research. These 
utilities further comment on the fact that 
the budget detail, maintained at the 
activity level and provided to the Public 
Document Room [PDR) does not allow 
them access to greater detail [to see if 
the NRC developed its budget, thus its 
user charges, accurately). 

Response. This suggestion has been 
adopted. We have gone one level below 
the activity level to the project level 
[FIN) in developing fees for research 
activities. Using the FIN level permits a 
more detailed breakout of fee categories. 
However, FIN information used in 
developing these fees cannot be placed 
in the PDR now because it contains 
predecisional contracting information­
amounts set aside for specific 
procurements that have not yet been 
awarded. To release this information 
before contracts are awarded would be 
in violation of the Federal Procurement 
Law. Accordingly, we do not envision 
placing the FIN data used in developing 
this fee schedule in the PDR until 
sometime during the following fiscal 
year. 

d. MIST program costs. Several 
commenters stated that the Commission 
agreed to share in the funding of Multi­
Loop Integral System Test (MIST), the 
program with the B& W Owners Group 
[OG). However, it is in the research 
costs set forth in Table IV of the 
proposed rule. It is inappropriate for 
NRC to pass its share of the MIST costs 
on to B&W Owners through license fees. 

Response. The NRC does provide 
funding for the MIST program as well as 
other cooperative programs. Being an 
agency cost item, the MIST program as 
well as the costs for all other current 
and future cooperative programs should 
be used in the cost allocation data base. 
Moreover, we do not view this as a 
breach of the co-funding agreement by 
NRC with the OG because the current 
agreement is about to expire and a new 
agreement is being negotiated. All of the 
$2.7 million included in the user fee base 
is for activities that would be funded by 
the new agreement rather than the 
existing one. Before entering the new 
agreement, this final _rule will have been 
promulgated putting the OG on notice of 
the agency's revised user fee policies. 

It should also be pointed out that in 
the past two phases of MIST co-op 
research [Phase 3 and Phase 4), the 
owners group paid only about one-half 
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of the NRC contributions for Phase 3 
and did not contribute any funds for 
Phase 4. Because almost 90 percent of 
all funds budgeted in areas subject to 
fee recovery under Part 171 will be 
collected through user fees, if co-op 
research programs were exempt from 
the fee base, the co-op groups would 
receive fee exemptions not available for 
other research-inequitably shifting the 
fee burden to other licensees. 

e. Comments on specific changes to .. 
Part 171. Comments on the proposed 
changes to Part 171 fall into three 
primary groups: (1) The Commission is 
in error in considering the 45 percent 
collection target as a floor, and not as a 
ceiling, (2) the Commission is in error in 
eliminating the provision for refunds for 
excess annual fee collections (§ 171.21), 
and (3) the Commission should adopt 
option 2 identified in the notice of 
proposed rulemaking. Under that option, 
the previously adopted method for 
calculating annual fees would be 
retained. The only significant change 
would be raising the annual fee to 
collect 45 percent of the NRC budget. 
Other commenters suggested that 
Option 2 not be adopted. 

Response. The Commission addressed 
all three of these issues in its notice of 
interim rule published August 12, 1988, 
in the Federal Register (53 FR 30423). 
There the Commission stated its view 
that reading the 45 percent in Omnibus 
Budget Reconciliation Act [OBRA) 
( amending COBRA) as a ceiling would 
be contrary to the language and plain 
meaning of the statute, quoting, 
"* • • in no event shall such 
percentage be less than a total of 45 
percent of such costs in each such fiscal 
year." [Section 5601, Omnibus Budget 
Reconciliation Act of 1987.) The 
Commission adheres to that view again 
emphasizing that fees will exceed the 45 
percent target by a trivial amount. 

The elimination of the provision for 
refunds results from the Commission's 
view of the operative effect of the 45 
percent constituting a floor for 
collections. In presenting the 45 percent 
as a floor, and not a ceiling, OBRA 
removed the necessity to make refunds 
which was implicit in COBRA when the 
latter imposed a 33 percent ceiling prior 
to its amendment. In short, the change in 
the law from a 33 percent ceiling to a 45 
percent floor for collections eliminates 
the need to make a refund of amounts 
collected in excess of 45 percent. 
Accordingly, consistent with its view of 
Congressional intent, the Commission is 
permanently removing § 171.21 from its 
regulations. 

With respect to the suggestion that 
option 2 be adopted and the fee 
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collection methodology remain 
unchanged, the Commission does not 
support this approach. The Commission 
is firmly committed to assessing fees 
based on the principle that those 
licensees requiring the greatest 
expenditure of NRC resources pay the 
greatest fees. Option 2 is contrary to this 
policy. 

f. One commenter requested that 
consideration of the utility's rate base 
be included among the exemption 
criteria in 10 CFR 171.11. 

Response. This comment is also 
outside the scope of the rulemaking 
because the rulemaking does not 
propose any change to the exemption 
criteria in Part 171. Nonetheless, the 
Commission believes that factors 
related to a utility's rate base may be 
considered in passing on requests for 
exemptions in§ 171.11. Rate base 
matters may be considered under 
§ 171.11(c) and under§ 171.U(e). In the 
Commission's view, the commenter's 
request is already accommodated in 
Part 171 as initially codified. 

III. Changes Included in the Final Rules 

The changes included in the final rule 
are as follows and permit the NRC to 
recover approximately, but not less 
than, 45 percent of its budgeted costs for 
fiscal years 1988 and 1989, respectively. 
These changes were set forth in the 
proposed rule published on June 27, 1988 
(53 FR 24077). Any differences between 
the final rule and the proposed rule are 
explained in the following discussion. 

1. Changing the hourly rates under 10 
CFR 170.20 which range from $53 to $62 
for the various program offices to $86 for 
all program offices based on the FY 1989 
budget and providing for an annual 
adjustment if there is a need for increase 
or decrease. The $86 hourly rate is an 
increase from the proposed $80 hourly 
rate. This increase is as a result of using 
the FY 1989 budget in lieu of the FY 1988 
budget. The method used for calculating 
the hourly rate is exactly the same as 
that used in the proposed rule. An 
analysis of the budget which generated 
this rate is provided in the Part 171 
Section-by-Section Analysis. 

2. Removing the 10 CFR Part 170 fee 
ceilings for application reviews, 
services, and inspections for reactors; 
fuel cycle facilities; transportation cask 
packages and shipping containers. 

3. Amending 10 CFR 170.31 to charge 
for each routine inspection conducted by 
the NRC and to delete the maximum 
billing frequency. For user convenience, 
the fee schedule previously included in 
10 CFR 170.32 has been incorporated in 
10 CFR 170.31. 

4. In 10 CFR Part 170, removing the 
application fee and deferring the 

payment of costs for the review of 
applications for standardized reactor 
design reviews and certifications until a 
standardized design is referenced. 

5. In 10 CFR Part 170, removing 
application filing fees for reactor 
applications and for reactor related 
topical reports. 

6. Increasing the annual fees assessed 
under 10 CFR Part 171 and charging 
based on the principle that licensees 
requiring the greatest expenditure of 
NRC resources shall pay the greatest 
fee. Again, as in the development of the 
hourly rate, the method used for 
determining the annual fee is the same 
as that described in the proposed rule 
except that budget obligations have 
been identified one level below the 
detail shown in the proposed rule based 
on the comments received, and FY 1989 
budget data have been used in lieu of 
the FY 1988 data used in the proposed 
rule. 

7. Including in the NRC collection, 
moneys recovered from the Nuclear 
Waste Fund, as managed by the 
Department of Energy under the Nuclear 
Waste Policy Act, as amended, for costs 
incurred by the NRC in preparing for 
licensing a high-level waste repository. 

The agency workpapers which 
support the changes to 10 CFR Parts 170 
and 171 are available in the Public 
Document Room, at 2120 L Street, NW., 
Washington, DC, in the lower level of 
the Gelman Building. 

IV. Section-by-Section Analysis 

The following section-by-section 
analysis of the affected sections 
provides additional explanatory 
information. All references are to Title 
10, Chapter I, Code of Federal 
Regulations. 

Part 170 

Section 170.12 Payment of fees. 

Paragraphs (c), (d), (e), and (f) are 
changed to remove the $150 application 
fee for reactor license amendments and 
other approvals. 

Within paragraph (e), Approval fees, 
the current reference to facility standard 
reference design approvals is changed to 
remove the application fee and to permit 
deferral of review and certification fees 
until the design is referenced, payable 
thereafter in 20 percent increments as 
the design is referenced. However, 
regardless of whether the design is 
referenced, the full costs of a 
preliminary design approval (PDA)/final 
design approval (FDA) will be recovered 
by the NRC from the holder of the 
design approval within 5 years from the 
date of approval. If the design is 
certified, the five-year period is 
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extended to 10 years from the date of 
the design certification with the same 
proviso that 20 percent of the costs will 
be payable each time the design is 
referenced. In the event the 
standardized design approval 
application is denied, withdrawn, 
suspended, or action on the application 
is postponed, fees will be collected 
when the review, to that point, is 
completed and the five (5) installment 
payment procedure will not apply. 

Section 170.20 Average cost per 
professional staff-hour. 

This section is modified to reflect an 
agency-wide professional staff-hour rate 
based on the FY 1989 budget. The 
section is also modified to reflect that 
the hourly rate will be adjusted each 
fiscal year, with notice of the new rate 
published in the Federal Register if the 
hourly rate increases or decreases. 
Accordingly, the professional staff rate 
for the NRC for FY 1989 is $86 per hour, 
or $150.9 thousand per ITE (professional 
staff year) rather than $80 per hour as 
set forth in the proposed rule. An 
analysis of the budget which generated 
this rate is provided in the Part 171 
section-by-section analysis. In each 
subsequent year, the hourly rate will be 
adjusted to reflect current cost per direct 
staffFI'E. 

On August 19, 1987, Part 170 and other 
regulations under Title 10 of the Code of 
Federal Regulations were amended to 
reflect NRC organizational changes. 
These revisions as published August 21, 
1987 (52 FR 31601), in final form, 
inadvertently changed 10 CFR 170.20 to 
delete the $53 hourly rate for regional 
staff inspection and other identifiable 
services. In computing costs for 
invoices, the $53 hourly rate will 
contiriue to be used for regional review 
staff time until the effective date of this 
final rule at which time the $86 hourly 
rate will be used. 

Section 170.21 Schedule of fees for 
production and utilization facilities, 
review of standard reference design 
approvals, special projects, and 
inspections. 

Within the schedule of fees, all 
services (other than most application 
filing fees) will be changed from the 
current specified cost to "Full Cost." The 
schedule for Standard Reference Design 
Review is modified to reflect the 
amendment of § 170.12 addressed 
above. 

With the removal of ceilings for 
certain services, the costs for those 
reviews for which a ceiling previously 
established has been reached will not be 
billed if prior to the effective date of this 
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rule the review of the application is 
completed. For administrative reasons, 
where the review has not yet been 
completed, NRC will not seek to recover 
those costs which it incurred after the 
current ceiling was reached and before 
this revised rule becomes effective. 
Costs incurred after the effective date of 
this final rule will be billed. The 
professional staff-hours expended up to 
the effective date of this rule will be at 
the professsional rates established for 
the June 20, 1984 rule. Any professional 
hours expended after the effective date 
of this rule will be assessed at the FY 
1989 rates reflected in this final rule. The 
same applies to the removal of ceilings 
under the revisions of § 170.31 below. 
The footnotes to this schedule also are 
modified to bring them into conformity 
with the amendments to this schedule. 

Section 170.31 Schedule of fees for 
materials licenses and other regulatory 
services. 

Like § 170.21, this section is modified 
to (a) reflect the removal of ceilings on 
certain categories of fees, (b) charge full 
costs for those services, and (c) 
incorporate the inspection fee schedule 
previously set forth in § 170.32. 

Inspection fee ceilings for selected 
services are also removed and the 
remaining fixed fees are retained since 
the ratio of NRC costs to fees collected 
is approximately equivalent to the 
percentage of the budget to be collected 
into the General Treasury. Currently if 
the frequency of inspection, for example, 
for a category is 2 years and an 
inspection is next conducted 1 year and 
11 months after the previous inspection, 
no fee is assessed. Often times 
inspections of different licensees are 
scheduled because of their close 
proximity. This scheduling represents a 
more efficient use of resources. 
Accordingly, § 170.31 and the footnotes 
are being revised to indicate that fees 
will be assessed for each inspection 
conducted by the NRC. Footnotes to the 
schedule that are affected by this action 
are revised to be consistent with this 
revision. Previous inspection footnotes 1 
through 4 are now being combined as 
one footnote and will become l(e) and 
footnote 5 remains as 5. 

Section 170.32 Schedule of fees for 
health, safety, and safeguards 
inspections for materials licenses. 

Under the proposed rule, § 170.32 was 
published as a separate schedule to 
cover inspection fees for materials 
licensees. The reformatting to include 
materials inspection fees under § 170.31 
is for user convenience and to shorten 
the rule. By doing this, as in § 170.21, all 
fees for each license category are now 

together rather than in two different 
schedules. The rule has not been 
changed from its proposed form. 
Footnotes have been consolidated and 
renumbered as specified above. 

Part 171 

The following is a section-by-section 
analysis of those areas affected by this 
final rule. All references are to Title 10, 
Chapter I, Code of Federal Regulations. 

Section 171.5 Definitions. 

The following definitions are being 
added. 

The term "Budgeted obligations" is 
defined to be the projected obligations 
of the NRC that likely will result in 
payments by the NRC during the same 
or a future fiscal year to provide 
regulatory services to licensees. 
Budgeted obligations include, but are 
not limited to amounts of orders to be 
placed, contracts to be awarded, and 
services to be provided to licensees. 
Fees billed to licensees are based on 
budgeted obligations because the NRC's 
annual budget is prepared on an 
obligation basis. 

The term "Overhead costs" is defined 
to include three components: (1) 
Government benefits for each employee 
such as leave and holidays, retirement 
and disability costs, health and life 
insurance costs, and social security 
costs; (2) Travel costs; (3) Direct 
overhead, e.g., supervision, program 
support staff, etc.; and (4) Indirect costs, 
e.g., funding and staff for administrative 
support activities. Factors have been 
developed for these overhead costs 
which are applied to hourly rates 
developed for employees providing the 
regulatory services within the categories 
and activities applicable to specified 
types or classes of reactors. The 
Commission views these costs as being 
reasonably related to the regulatory 
services provided to the licensees and, 
therefore, within the meaning of section 
7601, COBRA. 

Section 171.13 Notice. 

Under the current rule, one fee is 
applicable to all licensed reactors. 
Under this final rule, each reactor will 
be assessed fees based on those NRC 
activities from which it benefits as a 
type or within a class of reactors. 
Accordingly, annual fees are expected 
to be different for each of the various 
types or classes of reactor operating 
licenses. Each bill will reflect those 
specific activities applicable to each 
operating license as required by the 
revised § 171.15 discussed below. 
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Section 171.15 Annual Fee: Power 
reactor operating licenses. 

Paragraph [c) is modified to reflect a 
minimum target percentage of 45 percent 
rather than a maximum percentage of 33 
percent. The formula used to calculate 
the annual fee is modified to reflect the 
inclusion of moneys expected to be 
collected from the Nuclear High Level 
Waste [HLWJ Fund administered by the 
Department of Energy and the estimated 
collections under Part 170 for each fiscal 
year. Funds will be collected from the 
Nuclear HL W fund beginning in FY 1989. 
The sum of these funds will be 
subtracted from the amount reflecting 45 
percent of the NRC budget prior to 
determining the annual fee for each 
licensed power reactor. 

In FY 1989, the Commission must 
recover not less than 45 percent of its 
congressionally enacted budget of 
$420,000,000. Applying the fee rates set 
out in this rule, the NRC estimates that it 
will collect in FY 1989 $50 million 
pursuant to Part 170 and $15 million 
from the Nuclear Waste Fund. In 
accordance with the formula provided in 
§ 171.15, for FY 1989: $189 million minus 
approximately $50 million for Part 170 
plus $15 million for Nuclear Waste Fund 
equals approximately $124 million to be 
recovered through annual fees. Because 
at least 45 percent is to be collected, the 
amount charged under Part 171 will also 
be dependent on the number of 
exemptions granted pursuant to § 171.11 
and the number of new power reactor 
licenses issued during the fiscal year. 

The following areas are those NRC 
programs which comprise the annual 
fee. They have been expressed in terms 
of the NRC's FY 1989 budget program 
elements and associated activities in 
lieu of the FY 1988 activities used in the 
proposed rule. 

Program element 

-Reactor Performance 
Evaluation. 

-Reactor Maintenance 
and Surveillance. 

-License Performance 
Evaluation. 

-License and Examine 
Reactor Operators. 

-Region-Based 
Inspections. 

Activity 

-Generic 
Communications. 

-Engineering/Safety 
Assessments. 

-Maintenance and 
Surveillance. 

-Quality Assurance. 

-Program Development 
and Assessment/ 
Regional Oversight. 

-Generic Activities. 
-Lab and Technical 

Support. 
-Regional Assessment. 

-Specialized Inspections . -Vendor Inspections. 

_ _J 



Program element 

-Regulatory 
Improvements. 

-Licensee Reactor 
Accident Management 
Evaluation. 

-Safeguards Licensing 
and Inspection. 

-Reactor Vessel and 
Piping Integrity. 

-Aging of Reactor 
Components. 

-Reactor Equipment 
Qualification. 

-Seismic and Fire 
Protection Research. 

-Accident Management ... 

-Reactor Applications ..... . 

-Plant Performance ..••...... 

-Human Performance .•.... 

-Reliability of Reactor 
Systems. 

-Core Melt and Reactor 
Coolant System Failure. 

-Reactor Containment 
Safety. 
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Activity 

-Technical 
Specifications. 

-Safety Goal 
Implementation. 

-Inspection/Licensing 
Integration and 
Research and 
Standards 
Coordination. 

-Concept of Operations 
and Implementing 
Technical Procedures. 

-Regional Assistance 
Committees. 

-Regulatory 
Effectiveness 
Reviews. 

-Pressure Vessel 
Safety. 

-Piping Integrity. 
-Inspection Procedures 

and Techniques. 
-Chemical Effects. 
-Aging Research. 

-Equipment 
Qualification Methods. 

-Earth Sciences. 
-Component Response 

to Earthquakes. 
-Validation of Seismic 

Analysis. 
-Seismic Design Margin 

Methods. 
-Individual Plant 

Examinations. 
-Ex-Vessel Accident 

Management. 
-In-Vessel Accident 

Management. 
-External Event Safety 

Margins. 
-Containment/Balance 

of Plant. 
-Technical Support 

Center. 
-Nuclear Plant 

Analyzer/Database/ 
Simulator. 

-B&W Testing. 
-PWR Large Break 

LOCA Testing. 
-PWR Small Break 

LOCA Testing. 
-Other Experimental 

Programs. 
-Modeling. 
-Human Factors 

Research. 
-Human Error Data 

Collection and 
Analysis. 

-Performance 
Indicators. 

-Plant and Systems 
Risk and Reliability. 

-Dependent Failure 
Analysis. 

-Fission Product 
Behavior and 
Chemical Form. 

-Natural Circulation in 
the Reactor Coolant 
System. 

-Core Melt Progression 
and Hydrogen 
Generation. 

-Steam Explosion. 
-Core/Concrete 

Interactions. 
-Direct Containment 

Heating. 

Program element 

-Reactor Accident Risk 
Analysis. 

-Severe Accident 
Program 
Implementation. 

-Radiation Protection 
and Health Effects. 

-Generic and 
Unresolved Safety 
Issues. 

-Developing and 
Improving Regulations. 

-Performance Indicators .. 

-Diagnostic Evaluations ... 

-Incident Investigation ..... 

-NRC Incident 
Response. 

-Technical Training 
Center. 

-Operational Data 
Analysis. 

-Operational Data 
Collection and 
Dissemination. 

Activity 

-Integrated Codes and 
Applications. 

-Hydrogen Transport 
and Combustion. 

-Severe Accident 
Management. 

-Risk model 
development. 

-Risk Uncertainty 
Methodology. 

-Risk Rebaseline 
Analyses. 

-Risk-Based 
Management 
Methodology. 

-Severe Accident 
Policy Implementation. 

-Regulatory Application 
of New Source Terms. 

-Reduce Uncertainty in 
Health Risk Estimates. 

-Health Physics 
Technology 
Improvements. 

-Dose reduction. 
-Engineering Issues. 
-Reactor System 

Issues. 
-Human Factors 

Issues. 
-Severe Accident 

Issues. 
-Management of Safety 

Issue Resolution. 
-Regulation 

Development or 
Modification. 

-Independent Review 
and Control of 
Rulemaking. 

-Regulatory Analysis of 
Regulation. 

-Rules for License 
Renewal. 

-Safety Guide 
Implementation. 

-Manage Performance 
Indicator Program. 

-Conduct Diagnostic 
Evaluations of 
Licensee 
Performance. 

-Management Incident 
Investigation Program. 

-Emergency Response 
Data System. 

-Develop and Maintain 
Response Center 
Equipment, 
Procedures and 
Analytical Tools. 

-Program Coordination 
and Development. 

-Operations Officers. 
-PWR/BWR 

Technology Training. 
-Analysis of 

Operational 
Experience. 

-Analysis of 
Operational Trends 
and Patterns. 

-Collect, Screen and 
Feed Back 
Operational Data. 

-Operational and 
Reliability Data 
Systems. 

-Section Supervision........ -Section Supervision. 
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Each of these activities is related to 
providing services to operating nuclear 
power plants. NRC's efforts in each of 
these areas contribute to the licensees' 
continued safe operation of their 
facilities and therefore are of benefit to 
them. A broader description of these 
programs is contained in the NRC's 
annual budget submission to Congress. 
See NUREG-1100, Volume 4, "Budget 
Estimates Fiscal Year 1989" (February 
1988).1 While these activities also 
provide benefits to the public, because 
they benefit our licensees, these are not 
"independent public benefits" as that 
term is used in user fee case law. 
Accordingly, it is legally permissible to 
charge licensees for these services. 

Paragraph (c) is being revised to 
reflect that the basis for each annual fee 
will be the budgeted obligations for 
activities (regulatory services) 
applicable to each nuclear power 
reactor as one of a type or class of 
reactors, e.g., boiling water reactors or 
pressurized water reactors. Using this 
approach, the Commission will, each 
year, establish the budgeted obligations 
(including overhead costs) for each 
activity on a per reactor unit basis, and 
establish the total costs for those 
regulatory services provided to each 
reactor licensed to operate. NRC labor 
costs attributable to these activities will 
be determined using the hourly rates 
established on the basis of an analysis 
of direct and indirect ( overhead as 
defined herein) staffing costs 
attributable to the regulatory services 
provided. 

Paragraphs (d) and (e) of the current 
rule are being deleted as superfluous to 
the proposed approach to annual fees. 

Supplemental Analysis on Annual Fee 
Determination Under§ 171.15 

Under current legislation, the NRC is 
to collect and deposit to the General 
Fund of the Treasury, an amount to 
approximate but not be less than 45 
percent of its budget. In fiscal year 1989 
the President's budget for the NRC is 
$420.0 million. Thus, in FY 1989 the NRC 
should collect at least $189 million. In 
FY 1989, it is estimated that 
approximately $50 million will be 
collected from specific licensees under 
Part 170, and $15 million from the 

1 Copies of NUREG-1100, Vol. 4 may be· 
purchased from the Superintendent of Documents, 
U.S. Government Printing Office, P.O. Box 37082, 
Washington, DC 20013-7082. Copies are also 
available from the National Technical Inforrnation 
Service, 5285 Port Royal Road, Springfield, VA 
22161. A copy is also available for public inspection 
and/or copying at the NRC Public Document Room, 
2120 L Street NW., Lower Level of the Gelman 
Building, Washington, DC. 
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Department of Energy High-Level Waste 
Fund. Thus, the remaining funds, at least 
$124 million ($189 million less $65 
million), will have to be collected under 
Part 171. A multiplier will be used such 
that the amount to be collected will be 
equal to Part 170 collections, plus High­
Level Waste Fund collections, plus Part 
171 potential collections multiplied by a 
factor "M," which in FY 1989, will 
probably be less than one. Thus "M" 
equals 

124 

148 
or .84 of the budget base. 

For FY 1989, the budgeted obligations 
by direct program are: (1) Salaries and 
Benefits, $184.0 million; (2) 
Administrative Support, $70.0 million; 
(3) Travel, $12.0 million, and (4) Program 
Support, $154.0 million. In FY 1989, 
1603.4 FTEs are considered to be in 
direct support of NRC programs 
applicable to fees (See Table I). About 
337 FTEs are utilized in efforts 
associated with Part 171, with the 
remainder being utilized in efforts 
associated with Part 170, or to be 
recovered from the DOE Nuclear Waste 
Fund or other efforts. Of the total 3,180 
FTEs, 1,577 FTEs will be considered 
overhead (supervisory and support) or 
exempted ( due to their program 
function). Of the 3,180 FTEs, a total of 
291 FTEs and the resulting $23.9 million 
in support are exempted from the fee 
base due to the nature of their functions 
(i.e., enforcement activities and other 
NRC functions currently exempted by 
Commission policy). 

TABLE 1.-ALLOCATION OF DIRECT FTEs 
BY OFFICE 

Office 
Number of 

direct 
FTEs 1 

NRR/SP..................................................... 968.0 
Research................................................... 155.0 
NMSS......................................................... 307.2 
AEOD ......................................................... 93.0 
ASLAP........................................................ 5.2 
ASLBP ........................................................ 17.0 
ACAS ......................................................... 25.0 
OGC .......................................................... 33.0 

f-----
1603.4 

1 Regional employees are counted in the office of 
the program each supports. 

In determining the cost for each direct 
labor FTE (an FTE whose position/ 
function is such that it can be identified 
to a specific licensee or class of 
licensees) whose function, in the NRC's 
judgment, is necessary to the regulatory 
process, the following rationale is used: 

1. All such direct FTEs are identified 
by office. 

2. NRC plans, budgets, and controls 
on the following four major categories 
(see Table II): 

a. Salaries and Benefits. 
b. Administrative Support. 
c. Travel. 
d. Program Support. 
3. Program Support, the use of 

contract or other services for which the 
NRC pays for support from outside the 
Commission, is charged to various 
categories as used. 

4. All other costs (i.e., Salaries and 
Benefits, Travel, and Administrative 
Support) represent "in-house" costs and 
are to be collected by allocating them 
uniformly over the total number of direct 
FTEs. 

Although this method differs from 
previous methods for recovery of costs, 
it is equally as accurate because it 
allocates all "in-house" resource 
requirements over the universe of direct 
FTEs (those staff members who would 
be billed to licensees based upon work 
performed either directly for a specific 
licensee or a specific group of licensees). 

Using this method which was 
described in the proposed rule and the 
FY 1989 budget, and excluding budgeted 
Program Support obligations, the 
remaining $242 million allocated 
uniformly to the direct FTEs (1603.4) 
results in a calculation of $150.9 
thousand per FTE for FY 1989 (an hourly 
rate of $86). 

TABLE 11.-FY 1989 BUDGET BY MAJOR 

CATEGORY 

[$ In Millions] 

Salaries and benefits ............................................ $184 
Administrative support.......................................... 70 

TABLE 11.-FY 1989 BUDGET BY MAJOR 

CATEGORY-Continued 

[$ In Millions] 

Travel...................................................................... 12 

Total nonprogram support obligations........ 266 
Program support.................................................... 154 

Total budget .................. f................................ 420 

The Direct FTE Productive Hourly Rate ($Sb/hour 
rounded down) is calculated by dividing the annual 
nonprogram support costs ($266 million) less the 
amount applicable to exempted functions ($23.9 mil­
lion) by the product of the direct FTE (1,603.4 FTE) 
and the number of productive hours in one year 
(1,744 hours) as indicated in OBM Circular A-76, 
"Performance of Commercial Activities." 

Because Part 171 is designed to collect 
fees for NRC efforts of a generic or 
multi-license nature concerning 
licensees with power reactor operating 
licenses, the most feasible method to 
accomplish this is to develop fees based 
on NRC budgeted obligations for each 
NRC generic or multi-licensee program 
concerning plants with operating 
licenses. Additionally, because many of 
the research programs expend effort for 
specific types of reactors (i.e., 
Westinghouse, CE, B&W, and GE), 
containment types (i.e., Mark I, II, III, 
etc.), or plants in a specific geographic 
location ( e.g., reactors east of the 
Rockies), these parameters were also 
used in refining NRC cost by reactor/ 
operating license. Table III presents a 
summary of Part 171 fees, by reactor 
category, using the FY 1989 budget for 
Program Support costs and FTEs. 

As can be seen from Table III, a 
reactor which is a B&W reactor, east of 
the Rockies would have a fee ($1,592) 
imposed which is higher than the fee 
($1,121) imposed on a GE Mark I reactor 
west of the Rockies. This example also 
represents the normal range of fees to be 
charged under Part 171 of $1,121 
thousand to $1,592 thousand. Table IV 
provides a detailed presentation of the 
budgeted obligations by budget program 
element and activity and shows how the 
annual fees were determined for the 
various types of reactors. Table V is a 
spepific listing of the annual fee to be 
assessed for each reactor in FY 1989. 

Table 111--Part 171 Fee By Reactor Category--Summary 
[Fees in millions] 

With Minor Adjustments for Plants West of Rockies or Westinghouse Plants With Ice Condensers the 
Following Apply to Plant/Containment 

Type No. 

GE Mark I....................................................................................................................................................................................... (24) 
GE Mark II ...................................................................................................................................................................................... (7) 
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Budget 
base X.84 

$1.349 
1.443 

Fee 

$1.133 
1.212 

Total 
collection 

$27.19 
8.48 
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TABLE 111.-WITH MINOR ADJUSTMENTS FOR PLANTS WEST OF ROCKIES OR WESTINGHOUSE PLANTS WITH ICE CONDENSERS THE 
FOLLOWING APPLY TO PLANT/CONTAINMENT-Continued 

[Fees in millions] 

Type No. Bud~et Fee Total 
base .84 collection 

GE Mark 111 .................................................................................................................................................................................... . (4) 1.373 1.153 4.61 
B&W ............................................................................................................................................................................................... . (8) 1.896 1.592 12.74 
CE .................................................................................................................................................................................................. . (15) 1.391 1.168 17.52 
Westinghouse ............................................................................................................................................................................... . (48) 1.352 1.135 54.48 

106 125.0 

Fee Basis by Vendor/Containment Type-Summary ($000) 

All GE Mark l's................................................................................................................................................................................... 1 (24) $1,219 (All). 
98 (All BWR). 
18 (Mark I). 
14 (East of Rockies). 

1,349 
All GE Mark ll's.................................................................................................................................................................................. 1 (7) 1,219 (All). 

98 (All BWRs). 
70 (Mark II). 
42 (Mark 11/111). 
14 (East of Rockies). 

1,443 
All Mark Ill's....................................................................................................................................................................................... 1 (4) 1,219 (All). 

98 (All BWR). 
42 (Mark 11/111). 
14 (East of Rockies). 

1,~73 
All B&Ws............................................................................................................................................................................................. 1 (8) 1,219 (All). 

112 (All PWR). 
7 (All PWR-LDC). 

544 (All B&W). 
14 (East of Rockies). 

1,896 
All GE's............................................................................................................................................................................................... 1 (15) 1,219 (All). 

112 (All PWR). 
7 (All PWR-LDC). 

39 (All CE). 
14 (East of Rockies). 

1,391 
All Westinghouse ............................................................................................................................................................................... 1 (48) 1,219 (All). 

112 (AIIPWR). 
27 (All PWR-LDC). 
14 (East of Rockies). 

1,352 

Fee Basis by Category-Summary ($000) 

All Plants............................................................................................................................................................................................. (106) $1,219 
All PWRs .......................................................................................................................................................................................................... . 112 
Plus PWRs with LDC ...................................................................................................................................................................................... . 7 
Plus All B&Ws or ............................................................................................................................................................................................ . 544 
All CEs ............................................................................................................................................................................................................. . 39 
All BWRs .......................................................................................................................................................................................................... . 98 
Plus All Mark l's .............................................................................................................................................................................................. . 18 
Plus All Mark 11 's ............................................................................................................................................................................................. . 70 
Plus All Mark ll's & Ill's .................................................................................................................................................................................. . 42 
All Plants East of Rockies (SEISMIC) .......................................................................................................................................................... . 14 

1 All except plants west of Rockies which pay $14,000 less. 
2 8 Westinghouse plants with ice condenser are not charged this $7,000 lee. 

TABLE IV.-FEE BASIS FOR ALL REACTORS-DETAIL ($000) 

PT$$ FTE$ 

Generic (All Reactors) (106): 
NRR/SP ............................................................................................................................................................ . ························· $4,092 ························· $19,949 
AEOD ................................................................................................................................................................ . ......................... 9,255 ························· 13,355 
RES (All) ........................................................................................................................................................... . ......................... 29,251 ......................... 8,149 
RES (PWRs & BWRs) .................................................................................................................................... . ························· 36,212 ························· 5,915 
RES SEISMIC (All) .......................................................................................................................................... . ························· 2,603 ························· 438 

························· 81,413 ························· 47,806 
Total. ............................................................................................................................................................. . ························· ························· $129,219 ...................... . 
Total. ............................................................................................................................................................. . $129,219 ......................... 1,219 Per Reactor 

Number Reactors ........................................................................................................................................ . 106 ·················································· ...................... . 
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FEE BASIS FOR ADDITIONAL 
CHARGES BY NUCLEAR STEAM SUPPLY SYSTEM 

VENDOR AND CONTAINMENT TYPE - DETAIT"™ 

PRESSURIZED WATER REACTORS PTS$ 
'[$000) 

$6,200 NSSS, ALL PWRs (71) 

TOTAL - PWRs 

TOTAL = $7;920 
1 

= 

$7,920 

$111. 55 

NSSS (ALL LARGE DRY CONTAINMENT 
[LDC] PWRs) (63) 

TOTAL PWR LDCs 

TOTAL PWR LOCs 
NUMBER OF REACTORS 

NSSS LDC B&W ONLY (8) 

TOTAL LDC - B&Ws 

TOTAL LDC - B&Ws 
NUMBER OF REACTORS 

NSSS, LDC - CE ONLY (15) 

TOTAL LDC - CEs 

TOTAL LDC - CEs 

= 

= 
= 

= 
= 

$ 440 
bj 

$3,975 

$4,352 = 
8 

= $ 580 
rs-

$335 

= $6.98 

$544.00 

$475 

= $ 38.67 

$3,048 

$ 440 

$ 377 

$4,352 

$ 580 

FTE$ 
n<ffiO) 

. $1,720 

Per 
Reactor 

$105 

Per 
Reactor 

Per 
Reactor 

$105 

Per 
Reactor· 

$377 

BOILING WATER REACTORS 

NSSS, ALL BWRs (35) 

TOTAL - BWRs = $3,425 

TOTAL BWRs = 3,425 
NUMBER OF REACTORS = 35 

171-SC-11 

$97.86 Per 
Reactor 
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NSSS, BWRs (Mark I) (24) 

TOTAL MARK I 

TOTAL MARK Is = 
NUMBER OF REACTORS = 

NSSS, BWRs (MARK II) (7) 

TOTAL MARK II 

TOTAL MARK !Is= = $ 490 
NUMBER OF REACTORS = --, 

$430 vr = 

PTS$ 
{$000) 

$ 400 

$17.92 

$400 

= ·. $70.00 

NSSS, BWRs (TOTAL MARK II/MARK III) $325 
(7/4) 

TOTAL MARK II/MARK III S 

TOTAL MARK II/MARK Ills = $460 = $41.82 
NUMBER OF REACTORS --i1: 

SEISMIC WORK - ALL PLANTS $2,603 

TOTAL SEISMIC - ALL PLANTS $3,041 

FTE$ 
{$000) 

$30 

$ 430 

Per 
Reactor 

$ 90 · 

$490 

Per 
Reactor 

$135 

$460 

Per 
Reactor 

$438 

TOTAL SEISMIC ALL PLANTS 
NUMBER OF REACTORS 

= = $28.69 Per 

SEISMIC WORK 

= 

(APPLICABLE PLANTS 
EAST OF ROCKIES) 

TOTAL EAST OF ROCKIES 

TOTAL EAST OF ROCKIES 
NUMBER OF PLANTS 

= 
= 

171-SC-12 

Reactor 

$1,220 $151 

$1,371' 

= $14.43 Per 
Reactor 
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L FY 1989 
·----~---·-······ 

Program support $ 

1. Reactor Performance Evaluation: 

Part 171 Work by NRA 

Generic Effort-AU Plan1s 

a. Generic Communications ...................................................................................................................................................................... . 
b. Engineering/ Safety Assessments ................••..........•................................•..................•.....•.•...•....................•.••..............•.................... 

2. Reactor Maintenance and Su,veillance .................................................................................................................................................. . 
3. Licensee Performance Evaluation Quality Assurance Program .......................................................................................................... . 
4. License end Examine Reactor Operators: 

a. Program Development and Assessment/Regional Oversight ......................................................................................................... . 
5. Region-Based Inspections: 

a. Lab and Technical Support.·------·········· .............................................................................................................................. . 
b. Regional Assessment .......................................................................................................................................................................... . 

6. Specialized Inspections, Vendor Inspections 
7. Section Supervision 
8. Regulatory Improvements: 

a. Technical Specifications ....................................................................................................................................................................... . 
b. Safety Goar lmplementali..m ................................................................................................................................................................. . 
c. Generic Issues/Rules/Reg. Guides/PoHcy ........................................................................................................................................ . 

9. Licensee Reactor Accident Management Evaluation: 
a. Emergency Procedures ......................................................................................................................................................................... . 
b. Regional Assistance Committees ....................................................................................................................................................... . 

10. Seleguards Licensing and Inspection Regulatory Effectiveness Reviews ..................................................................................... . 

$0 
387 
175 

0 

0 

670 
0 

815 
0 

345 
0 

150 

1,115 
0 

435 
>--------+--

Total Part 111 ........................................................................................................................................................................................ . 

FTE = 132.2X$150.9 
PTS 

Total-NAR-(AII Plants)= 

$19.949 
4,092 

$24,041 

Part 171 W0<k by AEOD 

Generic Effort-All Plants 
1. Diagnostic Evaluations ....... _ ... _ ................................. _ ............................................................................................................................. . 
2. Incident Investigation ............................................................................................................................................................................... . 
3. NRC Incident Response ........................................................................................................................................ - .............................. . 
4. Technical Training Center ........................................................................................................................................................................ . 

5. Operational Date Analysis ..••.•.•...•••........•.••..••....•.• ·-································································································································ 
6. Per1ormance Indicators ........•.............•..................•.....•...•...•...................•............••....•..••.•.•..........•.••..•......•.•..•...........•.•..•......•................. 
7. Operational Data Collection and Dissemination ....•...................................................................•............................................................ 

Total Part 171 Work by AEOD ......•......•.............................................................••.....••......................................................................... 

FTE=B8.5X$150.9= 
PTS 

Total·AEOD=(AII Plants)= 

$13,355 
9,255 

$22,610 

$4,092 

FY 1989 

Program support S 

$0 
50 

2,635 
2.650 
2,020 

150 

1.750 I 
$9,255 

··-·-------~TS$ ($000) 

FTE 

FTE 

FTE 

10.5 
6.4 
2.2 
4.5 

6.1 

10.6 
0 

15.1 
37.3 

11.9 
.6 

11.4 

5.2 
·2.0 
6.4 

132.2 

2.0 
2.5 

27.0 
22.0 
25.0 

4.0 
6.0 

88.5 

--------------------------------------------.--------+-----
Part 171 Work by Research I 

Aging of Ae~ctor Compo.nents Aging Research.~: .. ~:'.: .. ~::::~'. •. ~~~'.~ .................................................................................... I 
Reactor Equipment QuahficallOns-Equ,pment Quahf1cat10n Methods ....................................................................... : .......................... ~ 
Component Response to Earthquakes ....................................................................................................................................................... . 
Validation of Seismic Analysis .................................................................................................................................................................... .. 
Seismic Design Margin Methods ................................................................................................................................................................. . 
Prevenl Reactor Core Damage .................................................................................................................................................................... . 

e Other Experimental Programs ............................................................................................................................................................. . 
• Modeling ................................................................................................................................................................................................. . 

Human Performance-
• Human Factors Research .................................................................................................................................................................... . 
• Human Error Data Collections and Analysis .........•.•....•.•..•........•.....•••..•••...•••••••••..••.•..•...............•.....•....•.......••...•....•.....•.•.•.•........ : .. 

Reliability of Reactor System-Performance Indicators ....•........•................•••.....•..••..•••••••.•.......••••••..•...•.••.••.........•.........•.....•..•.....•........ 

~:::d!:ts~i::;u~!s~!::!~.~.'.
1
'.:..:·:··.::::::::::::::::::::::::::::::::::::::::::::::::::::::::::·.:::·.:::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::·:::::::::\ 
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6,246 
400 

2,460 
1,200 

350 
200 

50 

3,020 
936 
800 

1.411 
225 I 

6.7 
.3 

2.6 
1.0 

.7 

.3 

0 

3.8 
1.2 
1.5 
2.4 
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PTS $ ($000) 

Individual Plant Exams.................................................................................................................................................................................. 1.·490 

==~:~;o;°~:;,;;:ns~~::a1s'!~~~;-;;;:::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::~ 2.9~~ 
Radiation Protection of Health Errocts-Reduce Uncertainty in Hoalth Risk Estimates ...................................................................... ] 835 
~:~hR:~~l~~nTechnology lmprovements .................................. : ............................................................................................................... 

1 
:~: 

Genoric and Unresolved Safety Issues........................................................................................................................................................ 790 
Reactor System Issues.................................................................................................................................................................................. 150 
Human Factors Issues.................................................................................................................................................................................. 1,000 
Severe Accident Issues ................................................................................................................................................................................ 370 
Management of Safety Issues Resolution ....... _ ........................................................................................................................... :............ 300 
Regulation Development and Modification ........................ ;........................................................................................................................ 350 
Regulatory Analysis of Regulatlone............................................................................................................................................................. 1,044 

:::;o~~~t~~,::~:~~·~:::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::L.-1~g 
Generic Ellorts-AII Reactors-Total·.·, $20,251 

3. Gonoric Ef1orts-AII Pianls Except HTGR 

FTE 

1.1 
2.3 
1.0 
1.8 
1.5 
1.5 
6.2 
,.2 
1.3 
1.0 
6.5 
2.9 
3.0 
1.0 
1.0 

54.0 

Integrity of Reactor Componem-Reactor Vessel & Piping Integrity-Pressure Vessel Sah:ty ......................................................... 8,195 2.6 
Piping Integrity ................................................................................................................................................................. · ......................... 1,365 .5 

AJ3;~;r:?~::::t::g~~:::88MCh ..... : ................................................................................................. ~ ............................. ~ ~:~!g ~:~ 
Reactor Equipment Quallfie&lion-Standards Developrnent .................................................................................................................... 

1 
!;~ \ .4 

~=~;1:~~i;~~~~~~~~i~~~:~'..:~i~~~::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::'., ,.~~~ I ~:~ 
NPA/Oatabase/Simulator ............................................................................................................................................................................. 400 ,8 
Accident Managcment-·Vessel Accident Management............................................................................................................................ 1,050 1.5 
In-Vessel Accident Mam1gemont.................................................................................................................................................................. .1,400 1.5 
External Events Safety Margins.................................................................................................................................................................... 325 .4 
Core Matt Progression and H2 Generation ............... -............................................................................................................................. 3,820 1 .8 

690 1.0 
165 0 
990 .8 

1,750 .8 
650 1.0 

2.762 2.1 
Reactor Accident Risk Analysis-Assessment of Plant Risks ................................................................................. ,............................... 300 .5 

~:1~~jg~¥i;;;~;;~:;:;:~:~:~;;:;;;::;;;;;;;:;:::;{::::;:;;;;::::::::::::::::::::::::;:::;::::::::::::;;::::::;:::;::;;;:;~:::::::;;;;;:::::::::::i:i:::;:;i ~:~ii ::~ 
Generic and Unresolved Safety Issues-Engineering Issues.................................................................................................................. 75 .6 

Rea~::a~::::~s:u::-~~;-:::::::::::::::::::::::::::::::::::::::::~::~~;~::~~~:i;l:~~:~::::::::::::·.::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::·::::::::j··------ $38.:~: ··----·- 3::~ 
Seismic and Fire Protection-Earth Sciences ................................................................................................... , ........................................ \ 2.270 1.8 · 
Reactor Accident Risk Analysis-Assessment of Plant Risks.................................................................................................................. 273 .5 
Reoolve Safety Issues and Developing Regulations-Engineering lssues ............................................................................................ l·-- -·· -··· ....... · 80 _____ ___:~ 

Total $3,041k .......................................................................................................................................................................................... , 2.603 2.9 

Seismic and Fire Protection-Earth Sc,ences~: .. ~'.~:'.~::-:::..
1
~.~.'.~.~-~~.'..~'. .. ~.~~.~~ ....................................................................... ..J l 220 1.0 

t 
E. Seismic-Plants West of Rockies i 

total -- $0 ............................................................................................................................................................................................... { .......... . 0 0 

F. Nuclear Steam Supply Syslcm j 

i:~;~!t=~~~tor Componant: .................................................................................................................................................................. 1 100 0 
Inspection Procedures and Techniques ...................................................................................................................................................... 1 170 .1 
Prevent Reactor Core Oamage-PWR Large Break LOCA Testing....................................................................................................... 1.000 ! .9 
PWR Small Break LOCA Testing................................................................................................................................................................. 300 j .4 

[§?i:ii~i::~~~~r:;~~~~;~.~~)?~~::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::1 ::iii :\i 
Resolving Safety Issues and Developing Regulations-1::ngineering Issues .......................................................................................... \ 235 2.4 
Reactor System Issues ................................................................................................................................................................................. }----···-- 47~·---- . 4.7 

. Total N.SSS-PWR Only ._ .......... ~:·~;;:~;;·~;~~·;·~~;:-i~;~~;::;;;~~:~~;;; ............................................................... 1 $6,200 . 11.4 

Severe Accident lmplementallon-Severe Accident Polley Implementation......................................................................................... 225 .6 

:::t::nl:s:f:.~ .. '.~~.~.~~.~:~ .. ~~.~.~l.:'.~~ .. ~~~~.'.a.~~.~.~-=.:.~.~.~.'.~:.:::::::::::::::·::::::::::'.:'.::::::::::·.::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::l- --- ... -- ----· ::~ . ·-·--·-· ---- ·- --: : 
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PTS $ ($000) FTE 

H. NSSS PWR LDC-(Westinghouse only) 

I. NSSS LDC (B&W Only) 

Prevent Reactor Core Damage-Plant Pertormance-B&W Testing ......................................................... - .............. _ ........................ .. 
Reactor Accident Risk Analysis-Assessment of Plant Risks ................................................................................... _ ....................... .. 

J. NSSS I CE-Large Dry Containments 

Reactor Accident Risk 'Analysis-assessment Plant Risks ....... _,_ .................... ----·-·"····-·-·---.. ··--··-................ . 

K. NSSS-(BWR Only) 

Integrity of Reactor Component Piping Integrity ........................................................................................................................................ . 
Prevent Reactor Co,e Damage-Modeling .............................................................................................................................................. .. 
Reactor Containment Safety-Integrated Codes and Applications ...................................................................................................... .. 

0 

3,500 
475 

3,975 

475 

1,080 
800 

1,128 
40 Resolve Safety Issues .................................................................................................................................................................................. f--------1--

L GE-Mark I 

Reactor Containment Safety-Core/Concrete Interactions ................................................................................................... __ ,, ....... .. 

M.GE-Mark II 

Reactor Accident Risk Analysis-Assllssment of Plant Risks .... --.. --,--....... -------··---.. -----··"···­
N. GE-Mark II & Ill 

Severe Accident Implementation-Severe Accident Policy Implementation ....................................................................................... . 

$3,048 

400 

400 

325 

0 

1.8 
.7 ---

2.5 

.7 

.5 

.7 

.9 

.4 ----
2.5 

.2 

.8 

.8 

The costs to NRC for these programs 
should be paid for on a prorate basis, by 
all plants included in the specified 
categories. By adding the program 
support costs to the NRC staff cost for 
each category of effort and prorating 
these costs over the population (plants) 
of that category, a fee is established 
which requires those licensees who 
require the greatest expenditure of NRC 
resources to pay the largest annual fee. 

TABLE V.-ANNUAL FEES FOR OPERATING 
POWER REACTORS, FY 1989-Continued 

TABLE V.-ANNUAL FEES FOR OPERATING 

POWER REACTORS, FY 1989-Continued 

TABLE V.-ANNUAL FEES FOR OPERATING 

POWER REACTORS, FY 1989 

Westinghouse 
reactors: 

1. Beaver Valley 
1. 

2. Beaver Valloy 
2. 

3. Braidwood 1 ... . 
4. ·eraidwood 2 .. .. 
5. Byron 1 ............ . 
6. Byron 2 ........... .. 
7. Callaway 1 ..... .. 
8. Diablo 

Canyon 1. 
9. Diablo 

Canyon 2. 
10. Farley 1 ........ .. 
11. Farley 2 ......... . 
12. Ginna ............ .. 
13. Haddam 

Neck. 
14. Harris 1 .......... 
15. Indian Point 

2. 
16. Indian Point 

3. 
17. Kewaunee .... .. 
18. Millstone 3.: .. . 
19. North Anna 

1. 
20. No,th Anna 

2. 
21. Point Beach 

1. 

Containment type Annual fee 

PWR-Large dry 
containment. 

...... do ....................... . 

...... do ...................... .. 

...... do ...................... .. 

...... do ...................... .. 

...... do ....................... . 

...... do ....................... . 

...... do ...................... .. 

..... do ....................... . 

...... do ....................... . 

...... do ....................... . 

...... do ...................... .. 

...... do ...................... .. 

...... do ..................... .. 

.... ~do ...................... .. 

..... do ................... .. 

...... do ...................... .. 

...... do ....................... . 

...... dO ...................... .. 

...... do ....................... . 

..... do ...................... .. 

$1,135,000 

1,135,000 

1.135,000 
1,135,000 
1,135,000 
1,135,000 
1,135.000 
1,124,000 

1,124,000 

1,135,000 
1,135,000 
1,135,000 
1,135,000 

1.135,000 
1,135,000 

1,135,000 

1,135,000 
1,135,000 
1,1°35,000 

1,135,000 

1,135,000 

Containment type Annual fee 

22. Point Beach ...... do ...................... .. 
2. 

23. Prairie Island ...... do ...................... . 
1. 

24. Prairie Island ...... do ...................... .. 
2. 

25. Robinson 2 .. .. 
26. Salem 1 ........ . 
27. Salem 2 ........ .. 
28. San Onofre 

1. 

...... do ..... - .............. .. 

...... do ..................... .. 

...... do ..................... .. 

...... do ...................... .. 

29. Seabrook 1.... .. .... do ...................... .. 
30. South Texas ...... do ....................... . 

1. 
31. Summer 1 ............ do ...................... . 
32. Suny 1 ................. do ....................... ; 
33. Surry 2 .......... ·-.do ....... ___ ,, 
34. Trojan ........ - .. -.do-----· 
35. Turkey Point -do---

3 . 
36. Turkey Point ...... do ...................... .. 

4 . 
37. Vogtle 1 ......... .. .... do ....................... . 
38. Wolf Creek ...... do ....................... . 

1. 
39. Zion 1 ........... .. .. .... do ................... _ 
40. Zion 2 ............ . ...... do ...................... .. 
41. Catawba 1 .... . PWR-lce 

condenser. 
42. Catawba 2 ..... .. .... do ...................... .. 
43. Cook 1 .................. do ...................... .. 
44. Cook 2 ................. do ...................... . 
45. McGuire 1 ............ do ...................... .. 
46. McGuire 2 ............ do ...................... .. 
4 7. Sequoyah 1 ... .. .... do ..................... .. 
48. Sequoyah 2 ... .. .... do ............ - .... .. 
Combustion 

engineering 
reactors: 

1. Ari<ansas 2 ....... 

2. Calvert Cliffs ,. 
3. Calvert Cliffs 

2. 
4. Ft. Calhoun 1... 
5. Maine 

Yankee. 

PWR-Large dry 
containment. 

...... do ...................... . 

...... do ...................... .. 

...... do ...................... .. 

...... do ...................... .. 
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1,135,000 

1,135,000 

1,135,000 

1,135,000 
1,135,000 
1,135,000 
1,124,000 

1,135.000 
1,135,000 

1,135.000 
1,135.000 
1,135,000 
1,124,000 
1,135,000 

t,135,000 

1,135,000 
1,135,000 

1,135,000 
1,135,000 
1,130,000 

1,130,000 
1,130,000 
1.130,000 
1,130,000 
1.130,000 
1,130,000 
1,130,000 

1,168,000 

1,168,000 

1,168,000 

1,168,000 
1,168,000 

Containment type Annual fee 

6. Millstone 2 ....... ...... do ...................... 1,168,000 
7. Palisades ......... . .... do---.. - ...... _. 1,168.000 
8. Palo Verde 1 ... ...... do ... - .... ·--·"· 1,157,000 
9. Palo Verde 2 ... ..... do ............ __ ,,. 1,157,000 
10. Palo Verde .... .do--.. --...... 1,157,000 

3. 
11. San Onofre --do~----··- 1,157,000 

2. 
12. San Onofre ...... do.-.. - .. ·----.. 1,157,000 

3. 
13. St. Lucie 1 .... .. .... do .. -·-·-.. - ..... 1,168,000 
14. St. Lucie 2 ..... .. .... do .................... 1,168,000 
15. Waterford 3 ... ...... do ....................... 1,168,000 
Babcock & 

Wilcox 
reactors: 

1. Arkansas 1 ....... PWR-Large dry 1,592,000 
containment. 

2. Crystal River ...... do ........................ 1.592.000 
3. 

3. Davis Besse ...... do ........................ 1,592,000 
1. 

4. Oconee 1 ......... ...... do ........................ 1,592,000 
5. Oconoe 2 ......... ...... do ........................ 1.592,000 
6. Oconee 3 ......... ...... do ....................... 1,592,000 
7. Rancho Saco ...... do ........................ 1,581,000 

1. 
8. Three Mile 

_dQ ____ ,, ___ 
1,592,000 

Island 1. 
General Electric 

plants: 
1. Browns Ferry Mark I ............. _ ..... 1,133,000 ,. 
2. Browns Ferry ...... do ........................ 1,133.000 

2. 
3. Browns Ferry ..... do .. - ..... ___ 1,133,000 

3. 
4. Brurn."Wick 1 - .--do._. __ 1,133,000 
5. Brunswick 2 ..... ...... do .... __ ,, __ , 1,133,000 
6. Clinton 1 ........... Mark 111 ..................... 1,153,000 
7. Cooper ............ Mark I ...................... 1,133,000 
B. Drosdcn 2 ........ ...... do ....................... 1,133,000 
9. Dresden 3 ........ ...... do ........................ 1.133,000 
10. Duane ...... do ........................ 1,133,000 

Arnold. 
11. Fermi 2 ........... .. .... do ........................ 1,133.000 
12. Fitzpatrick ...... ...... do ........................ 1,133,000 
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TABLE V.-ANNUAL FEES FOR OPERATING 

POWER REACTORS, FY .1969-Continued 

Containment type 

13. Grand Gull Mark Ill .................... . 
1. 

14. Hatch 1 •.•....... Mark I ...................... . 
15. Hatch 2 .......•.. . ..... do ....•................•.. 
16. Hope Creek ...... do ....................... . 

1. 
17. LaSalle 1 ........ Mark II ..................... . 
16. LaSalle 2 ........ Mark 11 ..................... . 
19. Limerick 1 ......•..•.. do ....................... . 
20. Millstone 1 ..... Maril I ...................... . 
21. Monticollo ............ do ...... - ......... - ..• 
22. Nine Mile ...... do ............... - .... . 

Point 1. 
23. Nine Mile Mark II ·······-··-··-··· 

Point 2. 
24. Oyster Mark I ...................... . 

Creek. 
25. Peach ...... do ....................... . 

Bottom 2. 
26. Peach ....•. do ...................... . 

Bottom 3. 
27. Perry 1 ........... Mark Ill ..... : .............. . 
28. Pilgrim 1 ..•...•. Mark I ... - ............... . 
29. Quad Cities ...... do ............. ·--·· 

1. 
30. Quad Cities ...... do ....................... . 

2. 
31. River Bend Mark 111 .................... . 

1. 
32. Mark 11 ..................... . 

Susquehanna 
1. 

33. . ..... do ....................... . 
Susquehanna 
2. 

94. Vermont Mark I .: ................ -
Yankee. 

· S5. Washington Mark II ..................... . 
Nuclear 2. 

Other 
Reactors:• 

1. Three Mile B&W-PWR-Dry 
Island 2. containment 

2. Shoreham........ GE-Merk 11 ........... . 
3. Big Rock GE-Dry 

Point containment. 
4. Yankee Rowe. Westinghouse-·. 

PWR-Dry 
containment 

5. Ft. St Vrain ..... High temperature 
gas cooled. 

Annual lee 

1,153,000 

1,133.000 
1.133,000 
1,133,000 

1.212,000 
1,212,000 
1,212,000 
1,133,000 
1,133.000 
1,133,000 

1,212,000 

1,133,000 

1,133,000 

1,133,000 

1,153,000 
1,133,000 
1,133,000 

1,133,000 

1,153,000 

1,212,000 

1,212,000 

1,133,000 

1,200,000 

1,592,000 

1,212.000 
1,118,000 

1,135,000 

822,000 

• These licensed reactora have not been included 
in the lee baso since historically they have been 
aranted either lull or partial exemptions from Iha 
.annual fe..s. The lees shown tor these reactors are 
those tees tor Iha particular type of reactor, no 
adjustments have been made ·based on size or 
particular circumstance of the reactor. Noneiheless, 
unless lull waivers are granted. these licensees will 
pay at least II portion of the amount specified above. 

Section 171.21 Refunds. 
This section is being eliminated. 

; Under current legislation, at least 45 
· percent should be collected. No refunds 

will. be provided, although the fees will . 
be calculated in such a manner as to not 
gr11atly exceed the 45 percent floor 
imposed by the legislation. 

V. Environmental Impact: Categorical 
Exclusion 

The NRC has determined that this 
final rule is the type of action described 

in categorical exclusion 10 CFR 
51.22(c)(1). Therefore, neither an 
environmental impact statement nor an 
environmental assessement has been 
prepared for this final rule. 

VI. Paperwork Reduction Act Statement 
This final rule contains no information 

collection requirements and, therefore, 
is not subject to the requirements of the 
Paperwork Reduction Act of 1980 (44 
U.S.C. 3501 et seq.), 

VII. Regulatory Analysis 

Section 7601 of COBRA required the 
NRC, by rule, to establish an annual 
charge for regulatory services provided 
to its applicants end licensees, that 
when added to other amounts collected, 
equaled up to 33 percent of Commission 
costs in providing those services. 
Section 5601 of the Omnibus Budget 
Reconciliation Act of 1987 requires that 
the NRC, for the fiscal years 1988 and · 
1989, increase the moneys collected 
pursuant to section 7601 and other 
authority to iii least 45 percent of the 
Commission's costs. For FY 1988, the 
NRC issued an interim rule which raised 
the collection of annual fees to be at 
least 45 percent of its budget and 
accordingly rais.ed the annual fee for 
operating power reactors. For FY 1989 
the NRC is revising its fee schedules in 
10 CFR Part 170 to remove the fee 
ceilings on certain categories, to revise 
its professional hourly rate to reflect 
inflationary and other increases since 
FY 1981, to revise the ceiling of 33 
percent contained in 10 CFR Part 171 to 
a target which approximates but will be 
at least 45 percent, and to include the 
collection of moneys from the High 
Level Waste Fund administered by the 
Department of Energy. 

This final rule will not have 
significant impacts on state end local 
governments and geographical regions; 
on health, safety, and the environment; 
or, create substantial costs to licensees, 
the NRC. or other Federal agencies. The 
foregoing discussion constitutes the 
regulatory analysis for this final rule. 

VIII. Regulatory Flexibility Certification 

As required by the Regulatory 
Flexibility Act (5 U.S.C. 605(b)), the 
Commission certifies that this rule does 
not have a significant economic impact 
on a substantial number of small 
enlilius. In the notice of.proposed 
rulemnking published on June 27, 1988 
(53 FR 24005]. the NRC invited any 
licensee who considered itself to be a 
small entity subject to this regulation 
who determines that, because of its size, 
it is likely to bear a disproportionate 
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adverse economic impact to noti~ the 
Commission by providing responses to 
four general questions. The proposed 
rule was mailed to approximately 10,000 
licensees under 10 CFR Parts 30 through 
35, 39, 40, 50, 60, 61 and 70 through 73. 
About 9,000 of the licensees could be 
considered small entities, parti1:ularly in 
the area of materials licensing under 10 
CFR Parts 30 through 35 and 39. Of the 
32 letters of comments received, only 
twelve were from licensees in the 
materials category and interest area. Of 
the twelve, only one licensee addressed 
the four questions on the impact es a 
small entity. This commenter was 
concerned that the removal of ceilings 
for topical reports, dry storage systems, 
and transport packages would have a 
much greater impact on that coqi.pany 
than it would on a larger company and 
place an unfair competitive burden on 
small entities. It is readily recognized 
that this final rule will cause some 
licensees to pay more fees for topical 
report reviews and other services. 
However, the financial impact is related 
to the services provided by the NRC. 
The size of the licensee is not a factor in 
the costs imposed. Based upon the 
number of comments received on the 
proposed rule and on analysis of these 
comments, the NRC believes that this 
rule will not have a significant economic 
impact upon a substantial number of 
small entities. 

IX. Backfit Analysis 

The NRC has determined that the 
backfit rule, 10 CFR 50.109, does not 
apply to this final rule, and therefore, 
that a backfit analysis is not requirud for 
it because the final rule does not impose 
any new, more stringent safety 
requirements on Pert 50 licensees. 

List of Subiects 

10 CFR Part 170 

Byproduct material, Nuclear 
materials, Nuclear power plants and 
reactors, Penalty, Source material, 
Special nuclear material. 

10 CFR Part 171 

Annual charges, Nuclear power plants 
and reactors, Penalty. 

For the reasons set out in the 
preamble an_d under the authority of the 
Atomic Energy Act of 1954, as amended, 
lhe Energy Reorganization Act of 1974, 
as amended, and 5 U.S.C. 55Z and 553, 
the NRC is adopting the following 
amendments to 10 CFR Parts 170 and 
171. 
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55 FR 51401 
Published 12/14/90. 

Miscellaneous Amendments; 
Correction 

See Part 2 Statements of Consideration 

56 FR 31472 
Published 7 /10/91 
Effective 8/9/91 

Revision of Fee Schedules; 100% Fee 
Recovery 

See Part 170 Statements of Consideration 

56 FR37828 
Published 8/9/91 
Effective 8/9/91 

Revision of Fee Schedules; 100% Fee 
Recovery, Correction 

See Part 170 Statements of 
Consideration 

56FR57587 
Published 11/13/91 
Effective 11/13/91 

10 CFR Part 171 

RIN 3150-AEOS 

Revision of Fee Schedules; 100% Fee 
Recovery; Clarlflcatlon ot Size 
Standards 

AGENCY: Nuclear Regulatory 
Commission. 
A_CTION: Final rule. 

SU_MMARY: The Nuclear Regulatory 
Commission [NRC) is amending its 
regulations concerning the payment of 
annual fees to clarify the provisions that 
identify the size standards used to 
determine whether an NRC licensee 
would qualify as a "small entity" under 
the Regulatory Flexibility Act for the 
purpose of paying a reduced annual fee. 
This clarification is necessary because 
the size standards presented in the 
regulations did not clearly indicate the -
complete range of size standards 
adopted by the NRC. 
EFl'ECTWE DATE: November 13, 1991. -
FOR FUIITHER INFORMATION CONTACT: 
Donnie H. Grimsley, Director, Division · 
of Freedom.of Information and · 
Publications Services, Office of . 
Administratio~. U.S, Nucleaf Jlegulatory 
Commission, Washington, DC 20555, 
telephone [301) 492-7211. 
SUPPLEMENTARY INFORMATION: On July 
10, 1991 [56 FR 31472), the NRC 
published a final rule amending 10 CFR 

parts 170 and 171 as required by Public 
Law 101-508, which mandates that the 
NRC recover approximately 100 percent 
of its budget authority in Fisc_al Year 
1991 and the four succeeding years . 
through license fees. In order to reduce · 
the impact of the increase in fees 
imposed on small entities, the ~C 
imposed a maximum annual-fee of 
$1;800 ~or each category for those 
licensees who qualify as small entities 
under its size standards. 

On December 9, 1985 [50 FR 50241), 
the NRC adopted size standards it 
would use to determine whether an NRC 
licensee would be considered a small 
entity for the purpose of implementing 
requirements of the Regulatory . . 
Flexibility Act. The July 10, 1991, final 
rule repeated the size standards 
presented in the December 9, 1985, 
notice to inform affected licensees of the 
criteria to be used for determining 
whether or not they wQuld be eligible for 
a reduced fee. However, neither the size 
standards general notice nor the fee 
schedule final rule clearly and 
completely identified the·stimdard_s that 
were adopted by the NRC in December 
1985. -

On November 6, 1991 [56 FR 56671), 
the NRC publishec;I. a general notice that 
restated its size standards to clearly 
identify the different classes of licensees 
affected and the standard that is applied 
to each class of licensee. Specifically, 
the general notice added the Regulatory 
Flexibility Act's definition of small 
governmental jurisdiction adopted by 
the $C but not included in either the 
1985 notice announcing the adoption of 
the size standards or in § 171.16 where 
the size standards were restated for the 
benefit of those licensees who are 
required to pay annua\ license fees. 
Also, to further improve clarity, the NRC 
reorganized the clarified size standards 
in a manner that conformed the · 
presentation of its standards to the 
listing of cj.efinitions .of small entities in 
the Regulatory Flexibility Act. . 

Because these amendments constitute 
. a clarification of a matter involving 

agency practice and .procedure, the . 
notice and comment provisions of the 
Administrative Procedure Act do not 
apply pursuant to.5 U.S.C. 553[b)[A). 
.The amendments are. effective upon 
publication in the Federal Register. . 
Good cause exists to dispense .with the 
usual 30-day delay in the effective date · 
because the amendments are of an 
administrative nature in that they clarify 
the size standards that NRC uses to 
determine a licensee's eligibility to pay 
a reduced annual fee. · 

Environmental Impact: Categorical . 
Exclusion 

The NRC has determined that this 
final rule is the type of action described 
in categorical exclusion 10 CFR 
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51.22[c)[1). Therefore, neither an 
environmental impact statement nor an 
environmental impact assessment has 
been prepared for this final rule. 

Paperwork Reduction Act Statement 

This final rule contains no information 
collection requirements and;- therefore, 

· is not subject to·the requirements of the · 
Paperwork Reduction Act of 1980 [44 
U.S.C. 3501 et seq.). 

Regulatory Analysis 

The Commission has prepared a 
regulatory analysis for its final rule 
implementing the provisions of Public -
Law 101-508 that require the NR.C to 
recover approximately 100 percent of its 
budget authority in Fiscal Year 1991.and 
the succeeding· four years. The 
regulatory analysis was published as 
part of that final rule [56 FR 31497: July 
10, 1991). This final rule does not alter 
the conclusions reached in that 
regulatory analysis. This final rule is 
intended to clarify the size standards 
that the NRC will use in determining 
whether a licensee may qualify as a 
small entity for the purpose of paying a 
reduced ·annual fee. Therefore, this final 
rule constitutes an administrative action 
that would not; of itself, have an 
economic impact on any class of 
licensees. By restating the size 
standards adopted by the NRC more 
clearly and explicitly, the final rule 
would allow a licensee to understand 
more easily the criteria to be used in 
determining whether the licensee would 
qualify as a small entity for the purpose 
of paying a reduced annual fee. 
Therefore the final rule may benefit both 
the NRC and its licensees. This . 
constitutes the regulatory analysis for 
this final rule. 

Backfit Analysis 

The NRC has-getermined that the 
back.fit rule 10 CFR 50.109 does not 
apply to this final.rule, and therefore; 
that a backfit_analysis is not required for 
this final rule, because these 
amendments do not inv9lve any _ 
provisions which would impose backfits 
as defined ~ 10 CFR S9.109[a)(1) .. 

List of Subjects in 18CFR Part 171. , : . · 

Annual charges;:Byproduct material, · 
Intergovernmental relations, Non- · 
payment pena1tiei ·Nuclear materials, 
Nuclear power plants and reactors, 
Source material,.Special nuclear 
material, Holders of certificates, 
registrations, or approvals, Penalties. 

For the reasons set out in the 
preamble and under the authority of the 
Atomic Energy Act of 1954, as amended, 
and 5 U.S.C. 552 and 553, the NRC is 
adopting the following amendment to 10 
CFR part 171. 
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57 FR 13625 
Published 4/17/92 
Effective 5/18/92 

Limited Revision of Fee Schedules 

See Part 170 Statements of Consideration 

57 FR 19458 
Published 5/6/92 

Limited Revision of Fee Schedules: 
Correction 

See Part 170 Statements of Consideration 

57FR32691 
Published 7/23/92 
Effective 8/'2A/92 

Revis.ion of Fee Schedules; 100% Fee 
Recovery, FY 1992 

See Part 170 Statements of Consideration 

57 FR 39421 
Published 8/31/92 

Revision of Fee Schedules; 100% Fee 
Recovery, FY 1992; Correction 

See Part 170 Statements of Consideration 

58 FR38666 
Published 7/20/93 
Effective 8/19/93 

FY 1991 and 1992 Final Rule 
Implementing the U.S. Court of 
Appeals Decision and Revision of Fee 
Schedules; 100% Fee Recovery, 
FY 1993 

See Part 170 Statements of Consideration 

58 FR 45553 
Published 8/30/93 

FY 1991 and 1992 Final Rule 
Implementing the U.S. Court of 
Appeals Decision and Revision of Fee 
Schedules; 100% Fee Recovery, FY 
1993: Correction 

See Part 170 Statements of Consideration 

59FR 12539 
Published 3/17 /94 
Effective 4/18/94 

10 CFR Part 171 

RIN 3150-AE83 

Restoration of the Generic Exemption 
From Annual Fees for Nonprofit 
Educational Institutions 

AGENCY: Nuclear Regulatory 
Commission. 
ACTION: Final rule. 

SUMMARY: On September 29, 1993 (58 
FR 50859), the Nuclear Regulatory 
Commission ("NRC'' or "Commission") 
published a proposed rule granting a 
petition for rulemaking submitted by a 
number of colleges and universities 
possessing NRC licenses. The petition 
requested that the NRC reinstate the 
exemption from annual fees previously 
given nonprofit educational licensees. 
The proposed rule requested public 
comment solely on that issue. The 
exemption had been eliminated in a 
final rule published in the Federal 
Register on July 20, 1993. After careful 
consideration, the Commission has 
decided to reinstate the annual fee 
exemption for nonprofit educational 
institutions. 
EFFECTIVE DATE: April 18, 1994. 
FOR FURTHER INFORMATION CONTACT: L. 
Michael Rafky, Office of the General 
Counsel, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555, 
telephone 301-504-1974. 
SUPPLEMENTARY INFORMATION: 
I. Background. 
II. Responses to comments. 
UL Final actlon-<:hanges Included in final 

rule. 
rv. Section-by-section analysis. 
V Environmental Impact: categorical 

exclusion. 
VI. Paperwork reduction act statement. 
Vil. Regulatory analysis. 
VIII. Regulatory flexibility certification. 
IX. Backfit analysis. 
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I. Background 
Soon after publishing its final rule 

establishing the NRC's FY 1993 fee 
schedules (58 FR 38666; July 20, 1993), 
which included for the first time annual 
fees for previously exempt nonprofit 
educational institutions 1, the 
Commission received a petition for 
reconsideration of that rule. The 
potition, filed by a number of colleges 
and universities affected by the policy 
change, requested that the NRC 
reconsider its decision to charge annual 
fees to such institutions. The petition 
asserted that the externalized benefits 
and public good resulting from use of 
university research reactors in various 
fields of education would be lost if these 
fees were imposed upon college and 
university licensees. (See Petition for 
Reconsideration of Final Rule Ouly 30, 
1993) (appended to the Proposed Rule 
for the Restoration of the Annual Fee 
Exemption to Nonprofit Educational 
Institutions, 58 FR 50859; September 29, 
1993.)) The petition pointed to research 
in such fields as nuclear safety, 
medicine, archaeology, food science and 
textiles, education of the public in 
nuclear matters, and to various benefits 
of education. 

The petition relied upon a letter from 
economist Alfred Kahn to counsel for 
Cornell University, a petition signatory. 
The Kahn letter referred to "pure 
knowledge," especially nonproprietary 
university research made accessible to 
the public free of charge, as "the 
archetypical 'public good,' in economic 
terms, the essential characteristic of 
which is that, once produced, it can be 
made available more and more widely et 
zero economic cost." 

While considering whether to grant 
the petition for reconsideration, or in 
the alternative to grant some nonprofit 
educational institutions individual 
"public interest" exemptions from the 
new annual fees, the NRC sent staff 
members to a number of colleges and 
universities to learn more about the use 
of nuclear materials in educational 
programs and the benefits that resulted 
from those materials' use. The 
Commission concluded, on the basis of 
these visits and the arguments made in 
the petition for reconsideration, that it 

1 The NRC"s elimination oft!:ie exemption was 
promplad in part by a court decislo11 questioning 
the exemption"• lawfulness. 111/ied'Sisnal v. NRC, 
988 F.2d 146 (DC Cir. 1993). 
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should propose to retract the new 
annual fees ($62,100 per research 
reactor license; lesser amounts for each 
materials license). Accordingly, on 
September 29, 1993 (58 FR 50859), the 
Commission published in the Federal 
Register a notice granting the petition 
encl proposing to restore the annual fee 
exemption for nonprofit educational 
institutions. 

The Commission received over 200 
comments on the proposed rule, with 
the vast majority in favor of restoring 
the aooual fee exemption. (This number 
includes comments on the educational 
exemption provided to the Commission 
In response to its Congressionally­
mandated study of overall agency fee 
policy, see 58 FR 21116;April 14, 1993). 
After careful review of the comments, 
and after studying the views of a 
professional economist engaged to assist 
In analyzing the comments (see note 2 
infra), the Commission has decided to 

· make final its proposed reinstatement of 
the exemption from annual fees for 
nonprofit educational institutions. 

As the Commission made clear in the 
proposed rule, it will not charge other 
licensees retroactively for the monetary 
shortfall produced by the Commission's 
change in policy on the educational 
exemption. Therefore, for FY 1993 no 
licensees will be charged additional fees 
to compensate for the restored 
exemption. In addition, because the. 
educational exemption is being restored 
for FYs 1991-92, there will be no 
refunds to power reactor licensees who 
paid increased annual fees in those . 
years due to the exemption of nonprofit 
educational institutions (a point also 
detailed in the proposed rule). 

n. Responses to Comments 

Although the comment period expired 
on October 29, 1993, the NRC reviewed 
all comments received prior to 
November 13; 1993. The Commission 
received over 200 comments in response 
to the proposed rule. Copies of all 
comment letters received are available 
for inspection in the NRC Public 
Document Room ("PDR"}, 2120 L Street, 
NW. (Lower Level), Washington, DC 
20555. 

1. Comment. Most commenters were 
educational institutions, who argued 
that their educational and research 
activities with licensed nuclear 
materials will have to be severely 
curtailed or halted altogether if the 
annual fee exemption is not restored. 
They claimed that the annual fees 
would, in many cases, entirely subsume 
_the budget for operation of the research 

reactor or use of nuclear material. Many 
· commenters also stated that there was 
\ no possibility of obtaining more money 
: for their operating budgets, and that the 
; inevitable result of annual fees would 
! therefore be an across-the-board 
; reduction in nuclear-related studies. 
· . Response. The- Commission is aware 

of the effect annual fees could have on 
: nonprofit educational institutions, not 
' only from their comments but also from 
. its own site visits. The Commission 
: believes that much of the work done by 

these institutions with nuclear 
· materials, in both nuclear and non­
' nuclear fields ofstudy, is extremely 
; valuable and should not be impeded or 
: halted due to the new annual fees. 
: Further, for reasons discussed later, 
! subsidies for such activities are both 
i necessary and desirable. 
i 2. Comment. A number of comments 
i received from nonprofit educational 

institutions stated that their work 
produced externalized benefits to 
society, in the words used in the DC 
Circuit's Allied-Signal decision, "not 
captured in tuition or other market 

' prices." Among the benefits cited were 
· research in fields such as nuclear safety, 

neutron activation analysis, neutron 
radiography, archaeology, art history 

· and biology. Much of this research, 
some commenters claimed, was basic 
research done to advance science, not 

. for profit or commercial use (although 
1 such an outcome might occur). One 
: commenter noted that it does not accept 
· research grants and contracts without 

malcing them public, and publishes 
' virtually all its findings. The 

commenters asserted that this research, 
if halted due to new fees, would not 
likely be duplicated or replaced by the 
private sector. 

Response. The Commission agrees 
i with commeiiters that much of the work 
' done with nuclear materials in 

academia, if halted, would simply not 
: be continued in the private sector. In 
: particular, the Commission was 
; impressed by the arguments made 
: regarding basic research. The 
, Commission believes that such research, 
! done in the spirit of academic inquiry, 
; is an integral part of the programs run 
! by educational institutions with NRC 
: licenses. 

The Commission agrees with 
commenters' arguments that educational 

, institutions' commitment to basic 
' research is largely unique, as it is not 
1 driven by the need to develop 
· commercial uses. While there is 
; undoubtedly much basic research 
' performed outside educational 

institutions, the Commission does not 
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believe that it is an adequate substitute 
for academic research. 

In the Commission's view, a major 
benefit resulting from educational 
institutions' use of nuclear reactors and 
materials is the production of new 
knowledge through research, which the 
Commission would term a "public 
good," as defined in economic theory.2 
Two characteristics of a public good like 
pure knowledge are its nondepletability 
and nonexcludability. That is, one 
person's acquisition of knowledge does 
not reduce the amount available to 
others; further, it is not efficient-and 
often is impossible, as a practical 
matter-to prevent others from 
acquiring it. These characteristics make 
it difficult to recoup the costs of 
producing pure knowledge. Because the 
·value of a public good may be very 
great, but the costs of producing it 
impossible to recapture, it may be 
necessary to subsidize that good's 
production for production to occur at 
all. In the Commission's view, that is 
true of the pure knowledge produced by 
nonprofit educational institutions, and 
the Commission has therefore decided 
to exempt them from fees. 

Restoring the educational exemption 
will have additional beneficial 
consequences. Colleges and universities 
not only produce research results and 
pure knowledge (what we have termed 
"public goods"), but also other benefits 
of great value to both the nuclear 
community and society as a whole. For 
instance, many of the students trained 
on research reactors will likely become 
the next generation of nuclear reactor 
operators and engineers. The knowledge 
they gain from their education in these 
fields will allow them to operate 
reactors and other nuclear facilities 
safely and effectively. Knowledge · 
attained through education will also be 
of value to those companies or 
Government agencies, including the . 
armed forces, who hire these students to 
perform nuclear-related work, which 
often cannot be done without extensive 
education in the area. 

3. Comment. A number of 
commenters argued, for a variety of 
reasons, that the educational exemption 
should not be restored. Some 
commenters stated that each licensee 

• The Commission's analysis of this concept was 
aided by a memorandum prepared by an NRC 
conaultant on the Issues of external benefits and 
public goods. The memorandum has been placed in 
the NRC PDR and may be examined by any 
interested member of the public. See Memorandum 
to NRC Staff from Stephen J.1(. Wailers, Professor 
of Economics, Loyola College (Md.). dated January 
4, 1994. 
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should pay its fair share. Others 
bolieved that for-profit entities benefit 
the public as well and should not be 
penalized because they generate profits. 
Certain nonprofit comme1\ters and 
medical licensees argued that if the 
exemption were retained, it should be 
expanded to include nonprofit 
institutions and medical licensees that 
are not now exempted from fees. A few 
commenters stated that in certain fields 
of study, schools and university 
hospitals compete with private research 
laboratories and nonprofit hospitals, 
respectively, and thus would receive an 
unfair subsidy from an annual fee 
exemption. One commenter went on to 
argue that such a subsidy amounted to 
an unlawful promotion of atomic energy. 
by tho NRC. Another commenter 
requested that the proposed rule be 
changed to exempt it from the annual 
fee, noting that it was the only 
Federally-owned research reactor not so 
exempted, due to the level of its power 
output. 

A number of other commenters 
supported restoration of the educational 
exemption, but believed it should be 
funded in a different manner. The two 
alternatives most popular with 
commenters were funding the 
exemption out of general revenues, 
which would mean removing it from the 
fee base, or funding it via a surcharge on 
all licensees, not just power reactor 
licensees. Those commenters favoring 
removal of the educational exemption 
from the fee base acknowledged that 
such an outcome would require 
Congressional legislation. 

Response. After deliberating over 
whether the educational exemption 
should be restored, the Commission 
believes the wisest policy decision is to 
exempt nonprofit educational licensees 
once again. Since the Commission 
published its final rule in July 1993 
abolishing the educational exemption, it 
has devoted an extraordinary amount of 
time and attention to the question of 
whether to reverse that decision. It has 
reviewed hundreds of letters on the 
issue, fielded numerous phone 
comments and inquiries, and sent staff 
members to study the issue by visiting 
college and university licensees. In the 
Commission's view, the evidence taken 
as a whole leans strongly in favor of 
restoring that exemption, for the reasons 
described above: that many educational 
licensees would be forced to halt their 
research and educational activities due 
to lack of funds if NRC fee subsidies 
were withdrawn; that those activities 
would often not be continued in the 
private sector, resulting in a serious loss 
of basic research in numerous areas of 
study; and that the public good inherent 

in the production of knowledge made 
available to all is worthy of Government 
support. Such support would not 
therefore constitute an unlawful subsidy 
or promotion of atomic energy. 

The Commis.c;ion has received 
anecdotal information from some 
commenters indicating that certain 
nonprofit research institutions (which 
do not fall within the definition of 
nonprofit educational institution as 
provided in 10 CFR 171.5) and 
Federally-owned research reactors 
should receive the same treatment as 
educational institutions.1 However, the 
Commission does not believe it has 
sufficient information on which to base 
a generic exemption for such research 
institutions and reactors. Because the 
proposed rule did not suggest that the 
educational exemption be expanded in 
this way, the Commission received a 
smaller number of comments than are 
needed to make an informed decision 
on this issue. For that reason, the 

· current policy of chRl'ging such entities 
annual and user fees remains in effect. 
Those nonprofit research institutions 
and Federally-owned research reactors 
who believe that they qualify for an 
exemption from the annual fee based on 

. the public good concept are, of course, 
free to request one from the 
Commission. See 10 CFR 171.11. 
Depending on the outcome of any such 
requests, the Commission may need to 
revisit the question of whether to make 
nonprofit research institutions 
generically exempt from fees in a future 
rulemaking. 

The Commission also believes that 
medical licensees should continue to 
pay annual fees. This is consistent with 
past Commission practice. Contrary to 
some commenters' assertions, the 
Commission's fee policy does not result 
in a competitive advantage for 
university medical licensees over 

· nonprofit hospitals. Both arc charged 
fees for licenses authorizing medi~l 
treatment using licensed nuclear 
material.4 The Commission does not 
believe that medical licensees are 
analogous to nonprofit educational 
institutions. Their function is not pure 

• Most Federally-owned research roactors were 
exempted from fees by Congress in earlier 
legislation. See teetion ll101(cl(4) o[OBRA-90, 42 
U.S.C. 2214(c). as amended by the Energy Policy 
Act of 1992. However, tha reactor in queS1ion 
operates at a power level greater than that speci(ied 
in tha legislation for exempt facilities. and therefore 
does not meet the definition of a "'research reactor"' 
for purposea of the statutory exemption. 

• Similarly, materials licenses held by nonprofit 
educational inatltutiona which authorize 
remunerated services or services performed under 
a Government contract are also subject to fees. See 
10 CFR 170.ll(e)(4) end 171.ll(a)(t) (1993). 
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research and education, but primarily to 
provide services to paying customers. 

While the Comm1ss1on does not 
dispute that medicine provides 
significant benefits to patients, such 
treatment is both depletable and 
excludable. The benefits of medicine are 
therefore a pri\'ate rather than a public 
good. By contrast, an educational 
institution generally disseminates the 
results of its basic research to all who 
want it, even going beyond the confines 
of the university itself, without 
receiving compensation from any of 
those benefitting from that knowledge. 
The key to nonprofit educational 
licensees' singular trea~ent is not 
merely that they provide valuable social 
benefits; rather, it is th~ existence of 
certain market failure considerations 
(discussed above) that apply to 
producers of pure knowledge through 
basic research, but not to medical 
practitioners. The. distinction between 
educational and medical licensees is 
addressed at greater length in the 
Commission's Federal Register notice 
discussing the petition filed by the 
American College of Nuclear Physicians 
and the Society of Nuclear Medicine 
seeking a fee exemption for medical 
licensees (published in the Proposed 
Rule Section of this issue of the Federal 
Register). 

The Commission does not plan to 
adopt the suggestion ofsomlJ 
commenters that most or all other 
licensees should contribute something 
toward the costs of exempting nonprofit 
educational licensees. The agency, in 
any event, is not recouping these costs 
for FY 1993, as it is legally precluded 
from retroactively collecting those costs 
from licensees. The Commission in its 
Energy Policy Act-mandated review of 
fee policy has concluded that the costs 
of exempting nonprofit educational 
institutions should be excluded from 
the fee base through legislation 
modifying OBRA-90. ln its study, the 
Commission concluded that if 
legislation to accomplish this is not 
enacted, these costs should continue to 
be recovered through fees assessed to 
power reactor licensees. 

4. Comment. A number of 
commenters have argued that the 
Atomic Energy Act of 1954, as amended 
("AEA"), mandates NRC support of 
education, and that accordingly the NRC 
must restore the educational exemption 
to conform to that mandate. In this 
regard, some commenters made the 
point that their facilities were originally 
funded or provided to them by the AEC 
or other Federal agencies. 

Response. The Commission 
acknowledges its longstanding policy of 
supporting education, and believes that 
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such support has been vital to the 
success of nuclear and nuclear-related 
education. That notwithstanding, the 
Commission does not view its education 

. policy, or the exhortatory language of 
the AEA, as mandating that colleges and 
universities be exempt from NRC fees. 
The Commission has decided to restore 
the fee exemption as a policy matter, not 
a matter of legal compulsion. 

5. Comment. Many educational 
institutions commented that it made 

· little sense to charge them annual fees 
when much of their nuclear-education 
funding was derived from Federal 
agencies such as the Derartment of 
Energy and the Nationa Science 
Foundation. Another commenter argued 
that State agencies were nonprofit in 
nature and should be exempted in the 
same manner as colleges and 
universities. 

Response. The Commission for 
reasons discussed above decided to 
reinstate the exemption for nonprofit 
educational institutions. The fact that a 
number of these institutions received 
funding from Federal agencies was not 
a factor in the final decision: The 
Commission's decision was based 
primarily on who received the benefits 
of the services repdered, rather than 
who funded the underlying activities. 

The Commission also notes that it 
charges fees to other governmental 
licensees, including both Federal and 
State agencies. (Virtually no Federal 
agencies are charged user fees under 
part 170 due to a prohibition against 
such fees in the Independent Offices 
Appropriation Act, see 31 U.S.C. 9701.) 
It finds no basis for changing its 
historical policy with respect to these 
entities in this rulemaking. This issue is 
addressed in the Commission's Report 
to Congress on fee policy, cited earlier 
in this rulemaking. 

6. Comment. Some educational 
commenters stated that they should fall 
under the category of small entities, and 
asked whether the definition of "small 
entity" could be broadened to include a 
greater number of institutions than 
currently fall within the definition. 

Response. The Commission intends to 
re-examine the size standards it uses to 
define small entities within the context 
of compliance with the Regulatory 
Flexibility Act. The Commission will 
conduct this review within the context 
of the proposed revisions of small 
business size standards proposed by the 
Small Business Administration ("SBA") 
(58 FR 46573; September 2, 1993). The 
Commission will not complete its 
review until the SBA promulgates a 
final rule containing the revised size 
standards. Until these activities are 

completed, it would be premature to 
address this comment. 

Ill. Final Action....;..changes Included in 
Final Rule 

The Commission has made only one 
change to its FY 1993 final rule 
establishing annual and user fee 
schedules for that fiscal year. As it 
proposed, the Commission has amended 
§ 171.11 to exempt nonprofit · 
educational institutions from annual 
fees. The new exemption provision is 
identical to that contained in the FY 
1991 and 1992 final fee rules. Because 
the final fee schedule for FY 1993 has 
already been issued, the Commission 
will not be charging any other licensees 
for the fees that would have been paid 
for FY 1993 by the newly exempt group 
of licensees. For that reason, no new fee 
schedule is being published at this time. 
A revised NRC fee schedule · 
incorporating these changes and billing 
other licensees for the FY 1994 
exemption's costs will be included in 
the FY 1994 proposed fee rule. 

Because the Commission has decided 
in this final rule lo reinstate the annual 
fee exemption for nonprofit educational 
institutions, the NRC will cancel the FY 
1993 annual fee invoices for those 
licensed activities exempt under this 
final rule. Accordingly, refunds will be 
made to those licensees who paid the 
FY 1993 annual fees and are now 
exempt under this final rule. 
Additionally, no further action will be 
taken on nonprofit educational 
institutions' exemption requests, which 
had been held in abeyance pending this 
final rule. 

Some nonprofit educational 
institutions filed applications requesting 
termination, downgraded, possession­
only or combined licenses to avoid the 
FY 1993 annual fee. If those 
applications are still pending, the 
licensees should notify the NRC within 
30 calendar days from the effective date 
of this rule if they wish to rescind their 
applications due to the exemption's 
reinstatement. Absent such notification, 
the NRC will process the applications as 
filed. There are instances where the 
NRC has already completed final action 
on some of the applications in question. 
The affected nonprofit educational 
institutions are advised that if they wish 
to reinstate their previous license 
authority, they must file an application 
lo do so with the NRC. Such 
applications for reinstatement of 
previous license authority are exempted 
from fees under 10 CFR 170.ll(a)(4) as 
appropriate. 

171-SC-21 

IV. Section-by-Section Analysis 

Section 171.11 Exemptions 
Paragraph (a) of this section is 

amended by adding nonprofit 
educational institutions, as defined in 
§ 171.5, to the list of those entities 
exempted from annual fees by the 
Commission. A discussion of this 
change in fee policy is found in Sections 
I and D of this final rule. 

V. Environmental Impact: Categorical 
Exclusion 

The NRC has determined that this 
final rule is the type of action described 
in categorical exclusion 10 CFR 
51.22(c)(l). Therefore, neither an 
environmtintal assessment nor an 
environmental impact statement has 
been prepared for the final regulation. 

VI. Paperwork Reduction Act 
Statement 

This final rule contains no 
information collection requirements 

. and, therefore, is not subject to the 
requirements of the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3501 
et seq.). 

VII. Regulatory Analysis 

With.respect to 10 CFR part 171, on 
November 5, 1990 the Congress passed 
Public Law No. 101-508, the Omnibus 
Budget Reconciliation Act of 1990 
(OBRA-90). OBRA-90, as amended, 
requires that for FYs 1991 through 1998 
approximately 100 percent of the NRC's 
budget authority be recovered through 
the assessment of fees. To accomplish 

· this statutory requirement, on July 20, 
1993 (58 FR 38666), the NRC, in 
accordance with § 171.13, published in 
the Federal Register the final amount of 
the FY 1993 annual fees for operating 
reactor liconsees, fuel cycle licensees, 
materials licensees, and holders of 
Certificates of Compliance, registrations 
of sealed source and devices and QA 
program approvals, and Government 
agencies. Consistent with OBRA-90 and 
its Conference Committee Report, the 
Commission has ensured that-

( 1) The annual fees are based on the 
Commission's FY 1993 budget of $540 
million less the amounts collected from 
part 170 fees and the funds directly 
appropriated from the Nuclear Waste 
Fund to cover the NRC's high level 
waste program; 

(2) The annual fees, to the maximum 
extent practicable, have a reasonable 
relationship to the cost of regulatory 
services provided by the Commission; 
and 

(3) Annual fees are assessed to those 
licensees which the Commission, in its 
discretion, determines can fairly. 
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equitably and practicably contribute to 
their payment. 

Therefore, when developing the 
annual fees for operating power 
reactors, the NRC continues to consider 
the various· reactor vendors, the types of 
containment, and the location of those 

· reactors. The annual fees for fuel cycle 
licensees, materials licensees, and 
holders of certificates, registrations and 
approvals and for licenses issued to 
Government agencies take into account 
the type of facility or approval and the 
classes of the licensees. 

10 CFR part 171, which established 
annual fees for operating power reactors 
effective October 20, 1986 (51 FR 33224; 
September 18, 1986), was challenged 
and upheld in its entirety in Florida 
Power and LightCompanyv. United 
States, 846 F.2d 765 (DC Cir. 1988), cert 
denied, 490 U.S. 1045 (1989). 

10 CFR part 171, which established 
fees based on the FY 1989 budget, was 
also legally challenged. As a result of 
the Supreme Court decision in Skinner 
v. Mid-American Pipeline Co., 109 S.Ct. 
1726 (1989), and the denial of certiorari 

· in Florida Power and Light, all of the 
lawsuits were withdrawn. 

The NRC's FY 1991 annual fee rule 
was largely upheld recently by the DC 
Circuit Court of Appeals in Allied­
Signal v. NRG, 988 F.2d 146 (DC Cir. 
1993). . 

VIII. Regulatory Flexibility 
Certification 

As required by the Regulatory 
Flexibility Act, 5 U.S.C. 605(b), the 
Commission certifies that this final rule 
as adopted does not have a significant 

· economic impact on a substantial 
number of small entities. 

. IX. Backfit Analysis 

The NRC has determined that the 
backfit rule, 10 CFR 50.109, does not 
apply to this final rule and that a backfit 
analysis is not required for this final 
rule. The backfit analysis is not required 
because these amendments do not 
require the modification of or additions 
to systems, structures, components, or 
design of a facility or the design 
approval or manufacturing license for a 
facility or the procedures or 
organization required to design, 
construct or operate a facility. 

List of Subjects in 10 CFR Part 171 

Annual charges, Byproduct material, 
Holders of certificates, registrations, and 
approvals, Intergovernmental relations, 
Non-payment penalties, Nuclear 
materials, Nuclear power plants and 
reactors, Source material, Special 
nuclear material. 

For the reasons set out in the 
preamble and under the authority of the 
Atomic Energy Act of 1954, as amended, 
and 5 U.S.C. 552 and 553, the NRC 
hereby adopts the following 
amendments to 10 CFR part 171. 

59 FR 26097 
Published 5/19/94 
Effective 5/19/94 

10 CFR Part 171 

RIN 3150-AE99 

Establishment of Revised FY 1991 and 
FY 1992 Annual Fee Surcharges 

AGENCY: Nuclear Regulatory 
Commission. 

ACTION: Final rule. 

SUMMARY: On July 20, 1993 (58 FR 
38666), the Nuclear Regulatory 
Commission ("NRC" or "Commission") 
.published a final rule as a result of the 
U.S. Court of Appeals decision dated 
March 16, 1993. The final rule changed 
the method of allocf!.ting low-level waste 
costs for FY 1993 in response to the 
court's decision. In its FY 1993 final 
rule, the NRC indicated that it was . · 
adopting the FY·1993 approach for FY· 
1991 and FY 1992 and would separately 
publish a final rule revising the FY 1991 
and FY 1992 surcharges. This final rule . 
establishes those revised surcharges for 
NRC licensees for FY 1991 and FY 1992, 
The NRC will make refunds to certain 
materials ·licensees based on the 
amounts of the revised surcharges. 

EFFECTl'iE ::>ATE: May 19, 1994. 

FOR FURTHl:R INFORMATION CONTACT: C. 
James Holloway, Jr., Office of the 
Controller, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555, 
telephone 301-492-4301. 

SUPPLEMENTARY INFORMATION: 
I. Background. 
II. Final action-revised FY 1991 and FY 

1992 annual fee surcharges. 
Ill. Administrative Procedure Act: Waiver. 
IV. Environmental Impact: Categorical 

Exclusion. 
V. Paperwork Reduction Act Statement. 
VI. Regulatory Analysis. 
VII. Regulatory Flexibility Analysis. 
VIII. Backfit Analysis. 

171-SC-22 

I. B,ckground 
On March 16, 1993, the U.S. Court of 

Appeals for the District of Columbia 
Circuit decided Allied-Signal, Inc., v. 
U.S. Nuclear Regulatory Commission 
and the United States of America, 988 
F.2d 146 (D.C. Cir. 1993). The court 
qlJestioned the NRC's decision to 
allocate generic costs assoc~ated with 
low-level waste (LLW) disposal by 
classes of licensees; rather than by 
individual licensee. The Court 
remanded only the FY 1991 mle; 
however, ·the FY 1992 rule raised 
identical questions and a challenge to 
that rule was subsequently remanded by 
the court. 

In response to the Court's opinion, the 
NRC, in its final.fee rule for FY 1093 
published on July 20, 1993 (58 FR 
38669), ~anged its method of allocating 
LLW costs to NRC licensees after 
providing for notice and comment on 
four alternative methods of LLW cost 
allocation and possible variations of 
those alternatives. Based on the 
comments received, the NRC, for FY 
1993, created two groups-large waste 
generators and small waste generators. 
Licensees within each group are charged 
a uniform flat fee. In its final FY 1993 
·rule, the NRC also adopted this 
approach for FY 1991 and FY 1992, 
indicating that it would publish 
separately final revised FY 1991 and FY 
1992 surcharge schedules resulting from 
changes in the allocations of NRC LLW 
budgeted generic costs. This rulemaking 
notice completes agency action on the 
proposed rule issued for public 
comment on April 23, 1993 (58 FR 
21662) and implements the ministerial 
calculations called for in the July 20, 
1993 final rule. 

The agency workpapers that support 
these final changes to 10 Cf P. part 171 
for FY 1991 and FY 1992 are available 
in the Public Docuinent Room at 2120 
L Street, NW., Washington, DC, in the 
lower level of the Gelman Building. 

II. Final Action-Revised FY 1991 and 
1992 Fee Surcharges 

This finai rule establishes the revised 
FY 1991 and FY 1992 surcharges for 
NRC licensees based on the allocation 
method of low-level waste costs 
described and used in the FY 1903 final 
rule. 

The revised method of allocation, 
described in detail in the FY 1993 final 
rule published on July 20, 1993 (58 FR 
38669), allocates the LLW costs between 
two groups: large generators (power 
reactors and large fuel facilities), and 
small generators (all other LLW-
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producing licensees). Waste generators 
in the large group are each expected to 
generate more than 1,000 cubic feet of 
LL W per year. The allocation of LL W 
costs to the two groups is based on the 
historical average amount of waste 
disposod by the two groups. The result 
is that 82 percent and 18 percent of the 
costs are allocated to the large and small 
generator groups; respectively. Within 
eac-.h of the two groups, all licensees pay 
the same LLW fee (surcharge). 

The amounts of the surcharges for the 
two groups using the revised method for 
FY 1991 are shown in§§ 171.15(c)(3) 
and 171.16(£) of this final rule. For FY 
1992, the amounts of the surcharges for 
the various fee categories using the FY 
1993 method are shown in 
§§ 171.15(c)(4) and 171.16(g) of this 
final rule. The revised LLW surcharges 
for small generators of LLW arc $1,400 
for FY 1991 and $1,500 for FY 1992. 
The surcharge for FY 1391 is the same 
for small generators ($1,400) as that 
assessed in FY 1991. For FY 1992, the 
LLW surcharge of $1,500 is $100 less 
than the $1,600 paid by the small 
generators in FY 1992. The revised 
surcharges for large generators of LLW 
for FY 1991 and FY 1992 are $62.300 
and $61,700, respectively. These 
surcharges are lower than the $143,400 
and $155,100 paid in FY 1991 and FY 
1992, respectively, by some large fuel 
facilities. Based on the FY 1993 LLW 
allocation method, the revised 
surcharges for FY 1991 and FY 1992 for 
operating power reactors and small fuel 
facilities (fee Category 1.A.(2)) are 
greater than those paid in FY 1991 and 
FY 1992. The increase will not he 
~ssessed because no additional charo~s 

· established under this final rule (i.e.: a 
later enacted rule) can be retroactively 
assessed due to applicable judicial 
precedent. However, refunds will be 
made for certain large generawrs 
because their fee burden is lower under 
the revised allocations. The amount of 
the refund for individual licensees will 
represent the ditlerence between the 
amount paid under the previous rules 
and the revised amounts for FY 1991 
and FY 1992. The NRC expects the 
refunds to the large generators to be 
made by June 30, 1994. For the 
approximately 1,000 small generators 
who paid a FY 1992tLW surcharge, 
each will receive a $100 credit on their 
FY 1994 bill foi cost effectiveness 
reasons. The total amount of the refunds 
and credits for both fiscal years is 
estimated to be approximately $2.2 
million. H any entity no longer holds an 
NRC license, but is eligible for a refund 
or .credit, it should write to the U.S. 
Nuclear Regulatory Commission, Office 
of the Controller, License Fee and Debt 
Collection Branch, Washington, DC 
20555. 

Ill. Administrative Procedure Act: 
Waiver 

No additional charges will be assessed 
for FY 1991 and FY 1992; instead 
certain licensees are eligible to receive 
either refunds or credits based on the 
difference in the amount of the revised 
surcharges and the amounts initially 
paid in FY 1991 and FY 1992. To 
expedite the issuan(:e of refunds and 
credits, the NRC b,as determined that 
good cause exists to waive the 30-day 
deferred effective date provisions of the 
Administrative Procedures Act (5 U.S.C. 
553(d)(3)). This final rule will therefore 
become effective immediately upon 
publication. 

IV. Environmental bnpact: Categorical 
Exclusion 

The NRC has determined that this 
final rule is the type of action described 
in categorical exclusion 10 CFR 
51.22(c)(l). Therefore, neither an · 
environmental assessment nor an 
environmental impact statement has 

· been prepared for the final regulation. 

V. Paperwork Reduction Act Statement 
This final rule contains no 

information collection requirements 
and, therefore, is not subject to the 
requirements of the Paperwork 
Reduction Act of1980 (44 U.S.C. 3501 
et seq.). 

VI. Regulatory Analysis 
With respect to 10 CFR Part 171, on 

Nov~mber 5, 1990, the Congress passed 
Pubbc Law No. 101-508, the Omnibus 
Budget Reconciliation Act of 1990 
(OBRA-90). OBRA-90, as amended, 
requires that for FY s 1991 through 1998 
approximately 100 percent of the NRC's 
budget authority be recovered through . 

. the assessment of fees; To accomplish 
thisstatutory requirement for FY 1991 
and FY 1992, the NRC on July 10, 1991 
(56 FR 31472), and on July 23. 1992 (57 
FR 32691), in accordance with §171.13, 
published in the Federal Register .. 
. schedules ofthe.FY 1991.andFY 1992 
annual fees for operating reactor 
licensees, fuel cycle licensees,materials 
licensees, holden of Certificates of 
Compliance, registrations of sealed 
source and devices and QA program 
approvals, and Government agencies. 

I 

In FY 1991 and FY 1992, the NRC 
allocated low-level waste (LLW) costs 
by the amount of waste disposed per 

: class of licensee, dividing tho costs · 
equally within each class. This method 
of cost allocation was challenged in 
court. 

On March 16, 1993, the U.S. Court of 
Appeals for the District of Columbia 
Circuit decided Allied-Signal, Inc., v. 
U.S. Nuclear Regulatory Commission 
and the United States of America, 988 
F.2d 146 (DC Cir. 1993). The court 
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questioned the Commission's decision 
to allocate generic costs associated with 
low-level waste (LLW) disposal by 
classes of licensees, rather than by 

. individual licensees. The Court 
remanded only the FY 1991 rule; 
however, the FY 1992 rule raised 
identical questions. The same . 
petitioners who challenged the FY 1991 
rule in court also brought a judicial . 
challenge to the FY 1992 rule. 

In response to the court decision, the · 
NRC in its proposed FY 1993 annual fee 
rule published on April 23, 1993 (58 FR 

· 21662), requested comments on four 
alternative methods of IJ..W cost 
allocation and possible variations of 
those alternatives; A number of 
comments were received. There was no 
consensus among the commenters 
regarding a preferred option. 

. In response to the Court's directive; 
the NRC, in its final fee rule for FY . 
1993, published on July 20, 1993 (58 FR 
38669), changed its method of allocating 
LLW costs to NRC licensees. The NRC, 
for FY 1993, created two groupZ.-:-large 
waste generators and small waste 
generators. Licensees within each group 
are charged a uniform flat fee. In the 
final FY 1993 rule, ·the NRC also 
adopted this approach for FY 1991 and 
FY 1992, indicating that it would 
separately publish a final rule revising 
the FY 1991 and FY 1992 surcharges 
resulting from the changed allocation of 
NRC LLW budgeted generic costs. This 
final rule establishes the revised 
surcharges for FY 1991 and FY 1992. 

VU. Regulatory Flexibility Analysis· 

AP. required by the ~egulatory 
Flexibility Act, 5 U.S.C. 605(b), the 
Commission certifies .that this final rule 
as adopted does not hav.e a significant 
economic impact on a substantial 
number of small entities .. This final role 
establishes revised surcharges for FY 
1991 and FY 1992. These revised . 
surcharges will not impose new. 
financial burdens on any class of 
licensees for FY 1991 and.FY.1992. . 
Rather, certain.licensees will.be.eligible .· 
for either ·refunds or credits based on the 
differences between the amount of the 
revised surcharges and the amounts 
initially paid in FY 1991 and FY 1992. 

Vlll. Backfit Analysis 

The NRC has determined that the 
backfit rule, 10 CPR 50.109, does not 
apply to this final rule and that a backfit 
analysis is not required for this final 
rule. The backfit analysis is not required 
because these amendments do not 
require the modification of or additions 
to systems, structures, components, or 
design of a facility or the design 
approval or manufacturing license for a 
facility or the procedures or 
organization required to design. 
construct or operate a facility. 

j 



PART 171 • STATEMENTS OF CONSIDERATION 

List of Subjects in 10 CFR Part 1 71 

Annual charges, Byproduct material. 
Holders of certificates, registrations, and 
approvals, Intergovernmental relations. 
Non-payment penalties, Nuclear 
materials, Nuclear power plants end 
reactors, Source material. Special 
nuclear material. 

For the reasons set out in the 
preamble and under the authority of the 
Atomic Energy Act of 1954, as amended. 
end 5 U.S.C. 552 and 553, the NRC 
hereby adopts tho following 
amendments to 10 CFR Part 171. 

59 FR 36895 
Published 7/20/94 
Effective 8/19/94 

Revision of Fee Schedules; 100% Fee 
Recovery, FY 1994 

See Part 170 Statements of Consideration 

60 FR 32218 
Published 6/20/95 
Effective 7 /20/95 

Revision of Fee Schedules; 100% Fee 
Recovery, FY 1995 

See Part 170 Statements of Consideration 

60FR 33462 
Published 6/28/95 

10 CFR Part 171 

Revision of Fee Schedules; 100% Fee 
Recovery, FY 1995 

Correction 

In rule document 95-14879 beginning 
on page 32218 in the issue of Tuesday, 
June 20, 1995, make the following 
corrections: 

1. On page 32231, in Table IV, in the 
last column, "108 reactors= $2,427,000 
per reactor" which now appears as the 
text of footnote 3 should have appeared 
as the last entry in the table. 

§ 171.16 [Corrected] 

2. On page 32245, in the second 
column, in§ 17l.16(c), in the table, in 
the first column, the first five lines 
should read "Small businesses not 
engaged in manufacturing and small 
not-for-profit". 

; 61 FR 16203 
· Published 4/12/96 

Effective 6/11 /96 

Revision of Fee Schedules; 100% Fee 
Recovery, FY 1996 

See Part 170 Statements of Consideration 
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