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of the City of Fort Pierce, the Gainesville-Alachua County Regional

15, 1977).

This Supplemental Brief is filed on behalf of Florida Cities 1/
pursuant to the Appeal Board's Orders of June 16, 1977 and June 21,
1977.

In light of the Appeal Board's order in Houston‘Lighting

and Power Company (South Texas Project, Units 1 and 2); ALAB-381
(Maxrch 18, 1977), there are two éuestions for decision: (1)

whether fhe Trial Board convened in these dockéts correctly

-determined that it was foreclosed from considering Florida Cities!

antitrxust review request on its merits due to lack of  internally
delegated authority and (2) the impact of the Commission's South

Texas decision. Houston Lighting and Power Company (South Texas

Project,‘ﬁhits‘l and 2), Docket Nos. 50-498A and 50—499A,'

CLI-77-13,'5 NRC:. " (June .15,-1977).. - L ' |

AP Florida Cities disagree with some of the statements in

the Commission's South Texas decision. 2/ To the extent the 1

Commigsion holds that once a cqnsfruction permit has been issued, "'i
changed circumstances must be shown to obtain further antitrust ‘
review or that such further review is limited to consideration of ,

changed circumstances, Florida Cities emphatically disagree.

They further disagree with the Commission's analysis limiting the

plain words of §186 of the Atomic Energy Act, 42 U.S.C. §2236,

and the Statesville decision, Cities of Statesviile v. AEC, 441

*

#
- >

F.2d 962.(D.C.'¢if.,‘1959), and with any‘inferenégs'thatnéhé i

1/ "Florida Cities" consist of the Fort Pierce Utilities Authority

Electric Water and Sewer Utilities, the Lake Worth Utilities Authority,
the Utilities Commission of the City of New Smyrna Beach, the Orlando
Utilities Commission, the Sebring Utilities Commission, and the Cities
of Alachua, Bartow, Daytona Beach, Fort Meade, Key West, Mount Dora,
Newberry, Quincy, St. Cloud and Tallahassee, Florida and the Florida
Municipal Utilities Association.

2/ Houston Lighting and Power Company (South Texas Project, Units
No. 1 & 2), Docket Nos. 50-498a, 50-499A, CLI-77-13, 5 NRC (June
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Commission can limit or legally avoid its responsibilities to assure
that licensees act compatibly with the antitrust laws. However,
for purposes of this pleading Cities assume the Commission's decision's
total correctness.

in view of the exhaustive pleadings filed below on the merits,
Florida Cities mérely refer to factors on the merits that may be

deemed relevant in light. of the Commission's South Texas decision.

As is stated in the "Notice of Appeal and Appellant Brief of
Florida Cities," filed April 29, 1977, pages 2-3, the Licensing
Board dismissed Florida Cities' peﬁition on procedural grounds
for want of jurisdictibn. 1/
Therefore, should the Appeal Bogfd reach the merits Florida
Cities rely upon the record below. 2/ _
I. THE TRIAL BOARD EﬁRED‘IN DETERMINING THAT IT DOES
NOT HAVE AUTHORITY TO RULE; WHILE THE COMMISSION'S
HOUSTON LIGHTING AND POWER COMPANY DECISION DOES NOT .

DETERMINE THE MATTER, IT CREATES NO BAR TO THE AUTHORITY
OF THE TRIAL BOARD. ’

As Florida Cities read the Commission's decision in Houston

Lighting and Power Company, supra, it does not purport to determine

the internal jurisdiction within the Commission over Florida Cities’

petition. The fact that the Commission declined to review this Board's

-
[

1/ However, in the related St. Lucie Plant, .Unit No. 2, Docket
50-389A,. Florida Power & Light Company, Docket No. 50-3893, et al.

- (Apxril 5, 1977, p. 29 of slip op.), the.Licensing Board found ..

grounds for granting intervention. See also Florida Power & Light

Company, Docket No. P-636-A, where Florida Cities’ rlght to a hearing
(for a newly £filed constructlon permit application) is uncontested.

2/ Florida Cities also respectfully refer the Board to their "Brief
Amicus Curiae of Florida Cities," filed with the Commission in the
South Texas dockets, 50-498a et al. (May 11, 1977), which they
request be incorporated by reference.

o asad iar-aauied aute
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decision in ALAB-381 might otherwise be taken as limiting the
Licensing Board's authority 1l/; however, the Commission states:
"In declining to review ALAB-381, of course, we are
not to be taken as having agreed with everything that
the Appeal Board had said in that opinion." Commission
Decision, p. 8.
A reading of this cautionary statement in conjunction with its
review of the underlying merits strongly suggests the Trial Board's

authority to rule on the matter. 2/

On page 26 of its South Texas decision, the Commission

explicitly reserves "the issue pending™ in these dockets. The
Commission denied Florida Cities' "Motion for Commission Clarifi-
cation of Procedures" (March 29, 1977), 3/ noting (p. 3), "such

i an appeal is pending before the Appeal Board." Memorandum and

Ordefi(June 22, 1977). g/" From these actions Florida Cities can

conclude only that to the éxtent the Commission focused upon the

1/ Assuming this is the case, it still leaves open the issues raised
by I, II and IV of the "Notice of Appeal and Appellate Brief of
Florida Cities."

2/ Indeed, the Commission suggests that there is doubt on the
division of responsibilities and that rulemaking may be appropriate.
South Texas, supra, pp..26-27. Non-action until such rulemaking
would be inappropriate for a petition filed last summer.

. 3/ .See- also "Motion for Leave to Respond and Regponsé ‘of Florida

. Cities to Florida‘'Power & Light Company and Staff Answers to Florida
Cities" Motion for Commission Clarification of Procedures" (April
18, 1977 . e e e e :

g/' Thé'haéter has also been §ubmitted by Florida Cities to the
Director of Reactor Regulation for ruling.

-
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procedural questions here, it determined to allow for the normal
functioning of Commission processes with subseqhené opportunity

for Commission review. There is a desirability when serious problems

*involving important public interest matters are presented to

governmental agencies having jurisdiction that.every effort should
be made to resolve them.

The above factors are reinforced by Florida Cities' reading
of the Commission decision on its merits. Taken in its entirety,

in South Texas the Commission rejects Florida Cities' arid athers'®

claims that the Commission has a general, coptiﬂuing responsibility
to assure that its licensees do not use its licenses contrary to |
antitrust law and polic&l fhus, the'Commission'appears to apply
a siénifican% chaﬁged circumstances test to postéconstructioﬁ
permit antitrust hearings: As has- been stated, the Commission leaves
o?en~the question of its‘auéhority‘"where 'significant changes'
occur after an operating license is issued," Decision, p. 26,
but one can imply that,-assuming there. is any autﬁ;rigy, the test
would be similar. '

On the other hand, the Commission recognizes that §186
has some antitrust applicability. It cites "post-licensing enforce-
ment proceedings in the event of violation of a specific antitrust

llcen51ng condltlon" (as dis dlrectly recognlzed by statute) , and

-
.

_also llsts falslflcatlon of’ antltrust rev1ew lnformatlon, obtalnlng

'a license - by fraud or concealment and llcense modlflcatlons as

probably also“beihg covered. Decision, pp. 12-13, 26.

The underlying key to the Commission's decision appears
to be its judgmené that §105 provides for a specific antitrust
review authority that should not be subordinated to more general

review sections. E.g., Decision, pp. 14-15; p. 12. The Commission
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appears to also find unfairness to the applicant or investors in
[ . causing them to "be required to run the antitrust review gauntlet
twice." Decision, p. 31. Thus, the Commission concludes that where
there has been antitrust review at the construction permit phase,
subsequent review should be limited.

On the other hand, the Commission's precise holding in §ggéh
Texas, after the construction permit phase, was that there should
be allowance for procedures to initiate subseéuent review. In
reaching this .determination, the Commission was well aware that
there had been no previous antitrust hearing. Indeed, it appears
to attempt'to distinguish some of its previous discussion, stating
at p. 31: - _ o - .
JAlthough these judicially developed doctrines [res
judicata, laches] are not fully applicable in administrative
proceedings, particularly where, as here, there was no
r e ‘adjudicatory proceeding at the construction permit stage,

. the considerations of fairness to parties and conservation

of resources embodied in them are relevant here [in
v justifying antltrust review] . (Emphasis supplied).

As in South Texas, in this case there has been no prior

antitrust hearing; in fact, .there has never even been an antitrust
reviéew of the plants in this case. Therefore, for reasons discussed

in the next. section, the factors militating against the proverbial
two bites at the apple are not present. . ,

- m R st ey eaes

Thus; Florida Cities submlt that the spec1f1c result 1n the

. South Texas case, d;rectly supports Florlda Cltles’ dlstlnctlon of e

- 2

"'.the South Texas Appeal Board dec1sxon that antltrust rev;ew procedures

should not be short—czrculted for - 5104 l;censes where there was

¥. never antitrust conszderatlon. Moreover, if there is to be some
antitrust consideration of the St. Lucie Unit No. 2 nuclear plant,

especially since relief may encompass these

“ .
.
x4 o " ; . i
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would dictate granting review in all dockets. 1/

II. THE TRIAL BOARD HAD RESPONSIBILITY TO GRANT
ANTITRUST REVIEW IN THESE DOCKETS.

This case is before the Appeal Board on procedural grounds.

As Florida Cities stated in the preceding section, in South
Texas the Commission balances two polarized principles. Fitst,
it finds that §186, 42 U.S.C. §2236, should not engulf the more
specific antitrust review provisions of §105, 42 U.S.C. §2155, and
that licensees should not be subject to continuing antitrust’review.

On the other hand, it recognizes that §186 cannot be deemed
lnappllcable to antitrust matters. 2/ In attemptlng to reconcile:

cF mee we AreaL = e mae tuia o

“the ﬁolarlzlng principles, the Commxssxon focused on the requlrement

that for there to be antltrust rev;ew after the construction permlt
review, . szgnzflcant changes Justlfylng such second review must

be demonstrated; although thls llmltatlon was quallfled bythescorrect

wsaie WeN wesr  smw rgwmu - prs P -

1/ Florida Cities have claimed that the antitrust abuses of Florida
Power & nght Company are system-wide (i.e., that Florida Power & Light
company is us;ng the nuclear energy generated from its nuclear
licensed units in combination--operating .and planned--to limit their
competitive opportunities). On this basis, Florida Cities have

claimed that a license condition of St. Lucie Unit No. 2 (or the

South Dade unit at issue in Docket No. P-636-A, but suspended) should
be system-wide. Duguesne Light Company (Beaver Valley- Power Station,

T'Unit No.2)T, ALAB=208, 7 AEC 959, 969 (1974) . HoweveY, absent granting

intervention in these dockets, Florida Power & Light Company might

argue that the ability of the Commission to take corrective action was

limited either directly or by 1nterence. Therefore, Florida Cities

have sought relief by a condltlonlng of, the Turkey Point and St Lucle

1 unlts directly. :
- Elsewhere, Florida Power & nght Company has suggested that

Florlda Cities! approprlate -remedy is to file a District Court

- antitrust action or an action before the Federal Power Commission or, .

indeed, anywhere but here. Florida Cities perceive a number of

difficulties with this position, including that other fora would

most likely take the position that the Nuclear Regulatory Commission

has primary jurisdiction over antitrust claims centering around the

use of licensed nuclear units (See Ricci v. Chicago Mercantile Exchange,

409 U.S. 289 (1973)), and that FP&L would undoubtedly seek to use

any decision here in its favor as determinative of other actions.

Moreover, the statutory responsibility lies here. It runs contrary

to responsible governmental decision-making or judicial procedure.

to encourage multiple lltlgatlon and multiple fora.

« Aem—an

2/ Footnote on following page.
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recognition that:
"[Tlhe antitrust implications of a 'significant change’
may indeed arise from its relationship to unchanged
features of the proposal." Decision, p. 32.
The Commission's determination is explicitly referenced
to eguitable principles. Decision, pé. 31-32. The reverse.side
of the coin is where there has been no antitrust review in the
first place, considerations weigh in favor of antitrust review.
Thus, the Commission determines that for Section.lOB;liéénses,
equitable considerations limit the justification for a statutory
interprétation supporting multiple in-depth antitrust review.
However, the propriety of antitrust review in the present case
(based on Sections 1, 3, 104, 1le6l, 186, etc. of the Act) is
supported by the fact that the licenses which Florida Citie; wish

to Have conditioned were issued ﬁndér Section 104 of the Act,

rather than Secgion 103. 1/

(2/ from precedlng page)’

. Decision, pp. 3-4. There is no basis on the face of Sectlon 186
for differentiating between its grants of.authority relating to
policing fraud and concealment or the violation of specific license
conditions and its grant relating to the general enforcement of the
provisions, of the Act. Thus, the Commission rightly leaves open the
possibility that Section 186 may have "limited application” (related
to the "significant changes” restriction of Section 105(c) (2)) to
the issues presented in this proceeding. Decision at 26.

1/ It should be noted that holding an antitrust review after the
issuance of the operating license.will not subvert the main purposes
behind Section 105(c) (2). The "Grandfather Clause" case, Toledo

‘+ Edison Company (Davis-Besse Nuclear Power Station,'Unit: 1), ALAB-323,“
3 NRC. 331, 345 (1976) ;. makes it clear that Congress hoped to avoid .
"delay in construction and operation of nuclear plants in order to
best meet the public's need for electric’ power, not primarily for ™
the protectlon of investors. Once a plant is constructed, then,
there is no need to restrict the Commission's authority under §186

to hold needed antitrust hearings, although relief should be
fashioned to avoid unnecessary harm to capital markets for financing
nuclear units and to take into account reasonable investor reliances.

)
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'cedures of Sectlon lOS(c), thus, subsectlons 105(a) and (b) need

-8~
Because the South Texas license was issued under Section 103, and
had thus undergone Section 105(c¢) (1) antitrust scrutiny, the
limited availability anéd scope of post-construction permit antitrust

review posited by the Commission in South Texas might be justified

by equitable principles of repose (see Decision at 31) and by the
practical consideration that further review would normally not bhe
necessary in the absence of changed circumstances. Such notions

are 1napp11cable to Sectlon 104 llcenses, because they have not
undergone antitrust scrutiny. In addition, Sections 161 and 186

can be seen as tools for assuring-that Seétion 104(b)'s requirement\
is actually fulfilled that "the Commission shall impose the minimum
amount of such regulations and terms of license as will permit the
Conmission to fulfill its ebligations under this chaéter." As

will be discussed below, significant changes in the licensee's

activities and in the economic importance of access to older

‘plants since the issuance of the licenses.in these“

doEkets and since the passage of the 1970 anendments make a re-
evaluation of what "minimum" conditions are necessary under the Act
warranted at this time.

A holding that post-licensing antitrust review is proper is

also consistent with the South Texas decision because the provisions

of Section 105 which deal Qith activities under NRC licenses

- ——r

cannot be sald to be as comprehen51ve as the pre-llcenSLng pro-

-

not be construed as the exclus;ve remedles avallable to the CommLSSLOn

when post—lmcens;ng antltrust clalms are made by grmevants.

Whlle providing the Commission with some procedure to follow after

operating licenses are granted, subsections.105(a) and (b). do not restrict
the right to-initiate further antitrust review,
Unlike the licenses in South Texas, the licenses here at issue were

issued under §104. Thus, there will be no Commission review,

B L L e ] - " mimem
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ever, unless Cities' request for such review is granted.

Without attempting to repeat the argument stated in
the'preceding subsection, Florida Cities stress that the
underpinnings of the Commission's interpretation that such
Section 186 does not allow for "continuing" antitrust review
is the adequacy of the Section 105 licensing procedures.
The Commission points out the opportunity for prelicensing
review at the construction permit stage and, in addition,
that NRC review at the operating permit stage is limited to
changed circumstances. Citing the legislative history to
the 1970 amendments, the Commission concludes: |

"It is difficult to reconcile these [above~quoted]

statements on the part of the active supporters of

prelicensing review, with the view that Congress

was conSLderlng placing a general antitrust policing

authority in the Commission." Decision, pp. 19-20.

The Commission's expressly stated hol@iﬁg is )
". . . once an initial, full antitrust review has

been pexrformed, only 'significant changes' warrant
reopening." Decision, p. 24..

Of course, the specific holding is that in view of a finding
of changed circumstances,. Central Power & Light Company is
entitled to operating‘licenseAstage antitrust review.

It is not contradictory for the Commission to "subordinate"

Section 186 to Sectlon 105 1n the context of the South Texas

. case while 1eav1ng open the lssue of post—llcen31ng antltrust

hearlngs. l/ The dlspute in- South Texas arose prlor ‘to the

"

1/ Section 105(a) of: the Act- spec1f1es that the Commission "may
suspend, revoke or take such other action as it may deem necessary
with respect to any license issued by the Commission under the
provisions of this chapter" when a licenseée is found by. a court

(footnote continued on next page)
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operating licensezstage of the plant in question. Thus, the
Commission felt obliged to follow tﬁe "intricate procedure"
spelled out in Section 105(c) of the Act. Because Congress

had wrought a "carefully perfected compromise" (Decision at 17)

in enacting pre-licensing procedure§ contained in the 1970

. Amendments, the Commiésion held that the more general powers
granted in Sections 161 and 186 of the Act were inapplicable
duting the pre-licensing stage. Thus,;ios decision to gran£ anti-
trust review was based upon the "subsequent change" test of
Section 105(c) (2).

Sectign 105(c) (2)'s detailed limitation as to when a
post-construction permit hearing may be held need not bar a
finding here that antitrust review is available after 'the issuance
of an operating license. ~ Subsection (c;(Z) deals only‘with the
pre~licensing stage; no other subsection of Section 105 or of

the Act purports to limit specifically when antitrust review may

(footnote continued from preceding page)

to be in violation of the antitrust laws. Court precedent should
lead this Appeal Board to reject any contention that Section 105(a)
prohibits the Commission from modifying or revoking a license in
the absence of such a court finding. Prior to amendments enacted in
1960, Section 311 of the Federal Communication Act stated that the
FCC could refuse -a license to any pexrson who had been finally
adjudged gullty of anticompetitive act1v1ty relating to radio .
communication. When faced with the .contention that this prOVlSlon
put’ conszderatlons relatlng to competltlon outside’ the FCC's

_ concern before an applicant or licensee had actually been convmcted
- of monopoly, the Supreme Court dlsagreed.‘ It stated: - .

"a 11censee charged w1th practlces in contraventlon of

[the public interest] standard cannot continue to hold s
his license merely because his conduct is also in viola-

tion of the anti-trust laws and he has not yet been pro-
ceeded against and convicted."

National Broadcasting Compény v. United States, 319 U.S. 190, 222-23
(1943); and see Mansfield Journal Co. v. FCC, 180 F.2d 28
(D.C. Cir. 1950).
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be initiated by the Commission. Therefore; the general powers

. to enforce the Act's provisions granted in Sections 186 and 161

need not be curtailed. In fact, thg courts have refused to give

a narrow reading to an agency's antitrust mandate in the absence

of explicit statutory provisions narrowing that mandate and ex- . e

| pressly creating a regulatory gap. Conway Corp. v. FPC, 510 F.2d
1264, 1272, (D.G. Cir. 1976), affirmed, 426 U.S. 271 (1976).

The 1970 amendments came after the original applications
for phé licensésﬂhere at issue, so that tgere never was an
antitrust review. This factor distinguishes the Commission's
expressed holding on its face éhat once "initial, full antitrust
review" is held, subséquent review is warranted only by significant

’ “

: changes. Decision p. 24. The'plants here at issue have the same

relative status as the Siatesville units. Cities of Statesville v.

AEC, 441 F.2d 962 (D.C. Cir., 1969). Even if the Commission had no
. . antitrust powers under Section 186 and related sections to affect
licenses where the 1970 amendment procedures were (or could have been)

followed (i.e., Section 103 Licenses), this hardly determines that

x
H .
. )

; ) there can be no authority on the part of the Commission to review the

status of Section 104 licenses.

= -
- e a v *

-

It is incontestable that Section 186, 42 U.S.C. §2236,

s e amen

.
* de * - N . - X .
.

exp1101t1y states that.‘

?;"any llcense may be revokedﬁ. . + because of ‘conditions
‘irevealed by such application .’ . . which would warrant
*.the -Commission to refuse to grant license on an original .
appllcatlon, or for failure to construct or operate
a facility in accordance with the terms . . . or license
. « « or for violation of, or failure to observe any
of the terms and provisions of this chapter or any regu-
lation of the Commission."”
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It is further incontestable that Section 186, 42 U.S.C.

§2237, allows for subsequent "amendment, revision or modification™
of all NRC licenses, and that Section 183 provides thatrall

licensees shall be subject to continuing control by the Commission.

The Congressional declaration of policy, the Congressional
findings and the purpose of the chapter set forth in Sections
1-3 of the Atomic Energy Act, §§42 U.S.C. §§2011-2013, which

control the interpretation of the entire Act, provide

for a pro-competitive policdy and "a pfoétam to encourage widespread
participation in the development and wtilization of atomic
energy for peaceful purposes to the maximum extent consistent
with the common defense and sect{ity’and with the health and
safety of the public." Sedtion 3(d)
Against this backdrop, 1n Statesvxlle the District of

éolumbla Circuit afflrmed the Commission's determlnatlon that
certain licenses proposed for the generation of electric power
were for expe;imental facilities, and therefore d4id not need
ahtitrust review. However, had the court stopped there, it
appears clear that its decision would have been directly

contrary to the language and purposes of the Atomic Energy Act.
Therefore, in determindng that antitrust review.was not'necessary

for such non-commercial llcenses, the court rlghtfully felt it

» e uty i3 A Te e .t A Zen? ‘.1 o [ Lot e
< < v

- = .
L L A T S g

: had an: obllgatlon to warn, the Comm1551on that 1t had a "most
" serlous duty" "to evaluate the ant1c1pated antltrust 1mpact of the
unlts once they had demonstrated commercial practlcablllty,

concluding:
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"Finally, under Section 186(a), 42 U.S.C. §2236(a)
(1964) , the Commission has the power to revoke any
type of license it has issued when there is a
'violation of, or failure to observe any of the
terms and provisions' of the Act. This section
invests the Commission with a continuing 'police’
power over the activity of its licensees and it
provides it with the ability to take remedial action
if a license is being used to restrain trade."”

441 F.24 at p. 974.

While, admittedly, the Statesville analysis may be

subject to limitation with regard to units where there has

already been antitrust review (unlike the Statesville units

or the units at issue here), the statement cited above was
absolutely essential to a holding that temporarily freed the
Commission from necessary review of the anticompetitive impact
of potentially commercial}y operable units subject to its

jurisdiction. And, indeed, the Commission's South Texas

analysis in many ways is totally consistent with Statesville

insofar as both decisions recognize the opportunity for an anti-
trust review in conjunction with nuclear licensing. The question

mainly addressed in South Texas was the scope of subsequent

review after there had been initial review.

Moreover, with regard to pre-1970 units, the timing is
important. The 1970 amendments enunciated a Congressional
concern both to assuré antitrus£ review of nuclear units and
to allow for their construction. mEssentially, Congress simply
' did not‘acéept ﬁhé proposition that’nuélear élanés’weée not .
"commeécial".#nd that they did not neeé antitrust review.
However, in attemptiﬂg to assure stricter antitrust control,

there is no basis to conclude that Congress immunized the

FP&L licenses from whatever subsequent review procedures might
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otherwise have been available under the statute. Granted, Congress
did not focus upon what subsequent review was in fact available.
. However, there can be no doubt that Congress was aware of

Statesville. 1/ Congress did not choose to "undo" the Court's

conclusion as ;P the relationship of the Act's antitrust policy
" to Séction 186. Such a failure to modify Section 186 so as té
negate any authority thereunder to reopen antitrust issues for
"existing licenses should be read as acceptance of the analysis

made by the court. See e.g., Cammarano v. United States, 358

U.S. 498, 510 (1959); Massachusetts Mutual Life Insurance Co. V.

U.S., 288 U.S. 269 (1933); Muniz v. Hoffman, 422 U.S. 452 (1974).

Florida Cities would be very much surprised, for example,
to find in FP&L's files a legal memorandum written prior to
Florida Cities' petition, suggesting that the Company could

ignore the clear Statesville lénguage sﬁbjecting it to subsequent

antitrust review on grounds that the D.C. Circuit's decision was
"dictum".
In short, the 1970 amendments provided new, strict procedures

for nuclear license applications that would be filed in the future,

and South Texas determined that this structure of antitrust

1/ See Hearings Before the Joint Committee on Atomic Enexrgy, 91st
Congress, lst Sess., “Prellcen51ng Antitrust Review of Nuclear

" Power-Plants", Part I, Appendlx 5 at- 193 253, and see DaVLS-Besse,
o suEra, 3 NRC at 337- 38. . ; e s - :

v . -
R

PN AT aeteamar pesnmpTmey TeA R AR i 4 BN, S@ Mt Giiemme ) i me s BeEsaE B wmme Aem.mim st s msg tif e ¢ cca &



review for such licenses precluded going through the same

process subsequently without clear cause. However, the 1970.
amendments did not retroactively narrow thé applicability of
Sections 104 and 186 from what they otherwise would have been.
Certainly, this cannot be implied.

Moreover, even if the 'South Texas decision by implication

applies.a changed circumstances test to Section 104 license

review under Section 104 or 186, if that test is met, antitrust
review must be available. Otherwise,: the Commission would write
Section 186 from the Act, insofar as most antitrust jurisdiction

is concerned. 1/

III. FLORIDA CITIES MEET THE THRESHOLD SOUTH
TEXAS TESTS FOR ORDERING A HEARING.

Assuming that Florida Cities have correctly interpreted
the Commission's test, they submit that the& have met it.
Without attempting to belabor the point, as is set forth in

their petition and affidavit, they submit as follows:

1. FP&L has a virtual nuclear monopoly. Its géneration from the
plants at issué“brovideé'a direct means of limiting competition

in Florida.

1/ The 1970 amendments did allow a short time for petitions to
review certain fac111t1es, where intervention.had been previously

* sought." This provision protected the .status of intervenors such - .
as those in Statesville.. Section 105(c) (3) . - However, this section
‘would not have protected the petltloners here. . Indeed,, under the
state constitution, Florida Cities could not have jointly owned
units with Florida Power & Light Company at that time. Moreover,
there is no showing that the above-cited limited opportunity was
designed to limit Section 186 rights.




s

~-16~

2. External, virtually unforeseen events have 1?mited gas and
0il availability in Florida or have limited that availability
to exceedingly high prices. These events have made FP&L's nuclear
monopoly more valuable.

3. FP&L has sought to take advantage of its nuclear monopoly in rela-
tion to unforeseen and cataclysmic: changes in fuels markets by
actively seeking to acquire one independent‘generatipg system
that has been in existence since 1922. The Company has given indica-
tions that, if successful, it would seek further expamsion.

4. . FP&L has recently refused to agree to nuclear ‘participation or
power pooling consistent with confirmed legal principles. E.q.,

Gainesville Utilities Department v. Florida Power Corporation, 402

U.S. 515 (1971); Otter Tail Power Co. v. United States, 410 U.S.

366 (1973). Thds; FP&L uses its economicvpower stemming from its
size and control of facilities to add to the burden of external |
changes in fuel markets as they affect smaller systems 1

5. Changes in the Florida State Constitution since the 1970 amendments
make cooperative generation ventures possible. However, FP&L has
attempted to convince the legislature not to pass municipal

authority legislation,

¥
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1/ For example, if FP&L acquired. 1ndependent systems, presumably its
Targe "base load" wmits(including those at issue here) would operate to

.supply "base load" generation to the customers of the systems acquired;

FP&L would operate the existing generation of such systems to provide
intermediate or peaking capacity. Modern pooling arrangements could
virtually assure the same.result with advantage to the FP&L system. But
FP&L refuses, apparently preferring that the customers of the affected
systems should vote to sell their systems.



‘aptltrust laws.s One can hardly thlnk of more focused and
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which would allow municipals to finance joint ventures less

expensively (or in some cases which would allow such financing
at all). Thus, FP&L refuses to make available nuclear capacity,
presumably on the grounds that such sales are unnecessary, 1/
and at the same time, it prevents or limits municipals'
ability to obtain economic alternatives. 2/ B

In’ summazy, thé"ia;ééédi%éctuél'si%uacicdiisféﬁat the nucléar
units involved themselves provide the direct means for carrying out
alleged anticompetitive actions by FP&L; the changing fuel sitpaticp
including-loss of gaé for generxation has madé*the'ﬁ"n_;act of FP&L's anticcopetitive
conduct with regard to Florida Cities.of far greater significaﬂce
than could have been foreseen; FP&L has been taking advanéage
of the Cities to force further monopolization; FP&L is curféntly
refusing to deal and acting in other ways that further limit
competitive opportunities of Florida Cities and their ratepayers.
These allegations are dircctly related to the use of the nuclear
units. They involve significéntly changed circumstances (e.g.,
relating to gas and oil availability and cost for generation,
legislation, néw anticompetitive actions, including acguisitions,
new refusals to deal, including in nuclear power itself). Further,

the conduct complalned of lS central to the concerns of the

'- LY

l/ FP&L never contested Florlda Cities' petition in this docket,
The St. Lucie docket in 50-389A, or the South Dade dockets, in
P-636-A, choosing to argue its case on procedural grounds.
Therefore, it has not had to state the basis for its oppos;tlon
to individual contentions or to state a position concerning themn.

2/ Footnote on following page. s . -.
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immediate:antitrust concerns of the Commission than to avoid
acquisitions through mlsuse of monopoly power, especially where
the use of nuclear plants themselves erxrode competition.

Florida Cities conclude that the granting of their petition

here is totally consistent with South Texas, which allowed

' T £8% an antitrust review under claims no less compelling
after the date for thé’congfidc£E0n;permit hearing had passed.
Indeéd, if there is to be ahffpractical antitrust review under

Section 186 and related sections, Florida Cities submit that the

(2/ £rom preceding page)

The affidavit of Osee R. Fagan, Esquire, states:
"Representatives of both ‘Florida Power and Light (FP&L)
and Gulf Power Corporation (Gulf) were vehement in their
opposition to FMUA sponsored proposals to allow municipals
to jointly finance such projects through creation of joint
financing authorities designed to minimize costs and expenses
and. improved the saleability of bonds. Each readily ad-
mitted that his company did not want to permit municipals
to be able to improve their competitive position in the
electric industzxy." .

Since they filed their intervention petition last summer, FP&L
has postponed its plans to construct the South Dade nuclear
units in Docket No. P-636-A. Thus, unless access is granted to
St. Lucie Unit 2 (and the units here at issue) FP&L's ability to
use its nuclear monopoly will be "locked-in." If given the opportunity
to do so, Florida Cities would further contend that since the close
of the record, FP&L's actions in allegedly offering cooperation in
construction of a central Florida unit, while refusing to commit
even in principle on matters of vital concern to Florida Cities, .
such as the provisions for providing nuclear fuel for the unit,
legislation to allow financing, power pooling and transmission,
,constitute further evidence of anticompetitive purpose and design
by FP&L. ' Florida Cltles respectfully request permission to. .
supplement the record by submitting the correspondence concerning
.such conduct and a supplemental affidavit. Some of the events
leading to the ultimaté impasse over the Central Florida unit
(up until the time of filing the petition) are contained in the
supplemental affidavit of Harry C. Luff, Jr.



-19-

above allegations provide the direct need. 1/

Finally, Florida Cities point out that the Houston Lighting

and Power Company decision did not pass upon all claims made by 1

Florida Cities. One of the "triggers" for inyoking §186, apart
from signifioant changes, would be a "misuse" of a license.
Houston does imply, however, that more is-needed than the type
of antitrust violation that might routinely be handled by anti-
trust enforcement agencies. Here the sales (and refusals to seii)
of nuclear energy'and resultant possible takeovers are at issue,
The language of §183, 42 U.S.C. §2233, sers forth that all licenses
are subject to "all of the other provisions of this chapter, now
and hereafter in effect and to’ all valid rules and reguiatiohs of the
Commission. " Surely this intended to refer to sections 1-3,°
42 U.S.C. §2011-2033, of the Act and to the specific‘obliéation in
§105(a), 42 U.S.C. §2135(a), that licensees are not relieved from
the operation of the antitrust laws. Moreover, tﬁe %anguage of
§186, 42 U.S.C. §2236, itself allows for revocation of licenses where °
a license could not be initially granted.
While under Houston a petltloner mlght also have to make a
Eubstantial claim that the "misuse™ relates to the units and not
to more abstract antitrust violatione; this does not erase the

necessary (and statutory) presumption that NRC licenses will be

-~ used lawfully.. If a nuclear license 1s used to further or extend

.

monopoly, such llcense must be deemed lneffectlve. See Mercoid Corp.

v. Mld-Contlnent Co., 320 U. S 661 (1944), Morton Salt Co. ‘'v. -

Suppigex, 314 U.S. 488 (1942).

l/ As we have stated in prev1ous pleadings, Florida Cities have never
meant to imply that FP&L is not entitled to a full ‘hearing on its claims,
whatever they may be. They recognize further that FP&L may be able to
put forth consmderatlons involving economics, planning, legitimate

reliances, financing or other factors, which may affect the form of
relief. However, they strongly contend that just as their allegations

. : (con't. on following page)
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The presumption is of course that all licensees -- indeed

all citizens -~ are bound to obey the law. FCC v. WOXKO, 329
U.S. 223 (1946). 1/ “
Thus, Florida Cities submit that §186 is so written to

give the Commission an ability to protect the integrity of its own

" licenses. Assuming that South Texas might limit mere reference

to geheral antitrust violations, where the gég of nuclear licenses
by FP&L is diréotly violative of antitrust law, some Commission
action is reguired. Under such tests, Florida Cities believe they
are entitled to relief. Moreover, the test itself appears to be

consistent with the South Texas decision (although broader than

its holding) insofar as that decision enunciated concern over
theiconduct of licensees (e.g., Violations of licenses, misstétemehts,
etc.).

In short implicit in the grant of a license is the principle
that an aoplicant will act in conformity with the law. When
applicants misuse licenses, as Florida CitieS'éllege is the
caoe here, they forfeit whatever righés they hay have had vis-a-vis

v

the public.

(1/ con't. from preceding page) "must be taken as such, FP&L's
defenses also represent averments and cannot be glven credence
without hearing.

-

’fl/ The corollary prop051tlon /is that admlnlstratlve agenc1es hav1ng
.~ any discretionary authority-are bound to exercise'their judgments

in light of existing national law and pollcy. Office of Communica-:
of the United Church of Christ v. FCC, 425 F.2d 543 (1969);

Southern Steamship Co. v. NLRB, 316 U.S. 31 (1942); and see Gulf
States Utilities Co. v. FPC, 411 U.S. 747. (1973).  This is

espec1ally so where one subject to the authority of an administrative
agency is obtaining valuable public rights. FPC v. Idaho Power Co.,
344 U.S. 17 (1952); Idaho v. FPC, 346 F.2d 956 (9th Cir., 1965).

An applicant has no vested interest in being able to violate the law.

Res ectfull sub itted, .
ﬁogert Al Jablon David A. Giacalone

Attorneys for Florlda Cities
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Office of the Secretary
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Dated at Washingtbn, D.C. this 29th day 6f June, 1977.
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