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February 28, 2018 
 
 
Mr. Michael D. Tschiltz, Senior Director 
New Plant, SMR & Advanced Reactors  
Nuclear Energy Institute 
1201 F Street, NW, Suite 1100 
Washington, DC 20004 
 
SUBJECT: SUPPLEMENTAL RESPONSE RELATED TO THE NUCLEAR ENERGY 

INSTITUTE’S LETTER, “AVOIDING DELAYS IN ISSUANCE OF NRC COMBINED 
LICENSES DUE TO DESIGN CERTIFICATION ERRORS” DATED AUGUST 4, 
2017 

 
Dear Mr. Tschiltz: 
 
The U.S. Nuclear Regulatory Commission (NRC) is providing a supplemental response to  
your letter (Agencywide Documents Access and Management System (ADAMS) Accession 
No. ML17236A489) dated August 4, 2017.  The NRC provided an initial response on 
October 31, 2017 (ADAMS Accession No. ML17291A793) which referenced a planned public 
meeting to discuss several options proposed by the Nuclear Energy Institute (NEI) related to 
avoiding delays in the issuance of combined licenses (COLs) due to design certification (DC) 
errors.  The NRC staff reviewed the proposals and conducted a public meeting on 
December 13, 2017, which was summarized on January 25, 2018 (ADAMS Accession 
No. ML18011A037).  
 
Both NRC and NEI acknowledged during the public meeting the substantive interchange on 
NEI’s proposed approaches and additional potential approaches. A key recommendation from 
that meeting was that NEI prepare examples of the potential application of their proposed 
approaches to either past challenges or hypothetical situations in order to support additional 
efforts.  Examples are important to further develop options and to evaluate implementation 
challenges of any option that is to move forward.  The NRC staff recommends that examples 
also be applied to any new proposed approaches that NEI would like to pursue further.  If any 
new approach involves a potential rulemaking, the agency would follow its established 
processes in determining priority and in soliciting broader stakeholder input. 
 
The NRC staff has agreed to meet with NEI once NEI has developed examples.  Until a 
discussion of examples occurs, NRC will not be in a position to determine whether any option 
can be eliminated, although the NRC is providing some initial feedback on the options in the 
next paragraphs.   
 
The NRC staff has planned a subsequent public meeting on March 28, 2018, in which NEI will 
present examples of NEI’s first proposed option involving a license condition using past 
challenges related to the AP1000 DC found in Title 10 Code of Federal Regulations (10 CFR) 
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Part 52, “Licenses, Certifications, And Approvals For Nuclear Power Plants,” Appendix D, 
“Design Certification Rule for the AP1000 Design.”  Examples for this option should meet the 
“ministerial act” standard from Commission case law, where sufficient information is provided to 
support a safety finding at COL issuance without the need for a post-COL license amendment 
or similar NRC approval.  For NEI’s first proposed option, and for NEI’s second proposed option 
to use inspections, tests, analyses, and acceptance criteria (ITAAC), examples should include 
discussion of any changes or additions needed to the final safety analysis report or Tier 2 of the 
design control document.  
 
The NEI’s third proposal involves a hybrid approach that would combine both a construction 
permit (CP) and a COL.  The NRC staff has determined that NEI’s proposed option is not 
consistent with current NRC regulations for issuance of COLs, which require a final safety 
finding on all matters material to licensing as defined by 10 CFR Part 52, Subpart C (e.g., 
10 CFR 52.79(a), 52.97(a)).  Since a final safety finding is also required under Section 185b. of 
the Atomic Energy Act of 1954, as amended (AEA), the NRC staff has determined that without a 
final safety finding, a license authorizing construction of a commercial nuclear reactor would 
have to be issued under Section 185a. of the AEA. 
 
Any NEI correspondence received regarding this topic would not require a fee exemption 
request because it would be considered a continuation of an established dialogue that assists 
NRC in generic regulatory improvement efforts. 
 
If you have any questions, please contact Barbara Hayes at (301) 415-7442 or via e-mail 
Barbara.Hayes@nrc.gov. 
 
 

Sincerely, 
 
 
/RA/ 
 
Francis M. Akstulewicz, Director 
Division of New Reactor Licensing 
Office of New Reactors 

 
 
cc:  NEI New Reactors Mailing List 
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4pareez@gmail.com 
Alan.Levin@areva.com   (Alan Levin) 
alsterdis@tva.gov   (Andrea Sterdis) 
awc@nei.org   (Anne W. Cottingham) 
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bellesrj@ornl.gov   (Randall Belles) 
bendoj@asme.org   (John Bendo) 
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Bojan.Petrovic@gatech.edu   (Bojan Petrovic) 
brian.turner@oca.iowa.gov   (Brian Turner) 
BSims@Becht.com   (Robert Sims) 
bwwaites@southernco.com   (Brandon Waites) 
carey.fleming@cenglic.com   (Carey Fleming) 
ccmsc@verizon.net   (Mike Callahan) 
cee@nei.org 
charles.bagnal@ge.com   (Charles Bagnal) 
collinlj@westinghouse.com   (Leslie Collins) 
cposlusny@babcock.com   (Chester Poslusny) 
CumminWE@Westinghouse.com   (Edward W. Cummins) 
curtisslaw@gmail.com   (Jim Curtiss) 
cwaltman@roe.com   (C. Waltman) 
david.distel@exeloncorpo.com   (David J. Distel) 
david.hinds@ge.com   (David Hinds) 
david.lewis@pillsburylaw.com   (David Lewis) 
david.newland@cnsc-ccsn.gc.ca   (David Newland) 
dchapin@mpr.com   (Douglas Chapin) 
DeLaBarreR@state.gov   (R. DeLaBarre) 
dianed@nirs.org   (Dianed) 
dominiquef@nirs.org   (Dominique French) 
don.tormey@iub.iowa.gov 
donald.woodlan@luminant.com   (Donald Woodlan) 
dpstout@tva.gov   (Daniel P.  Stout) 
draleigh@curtisswright.com   (Denna Raleigh) 
ecullington@earthlink.net   (E. Cullington) 
ed.burns@earthlink.net   (Ed Burns) 
eddie.grant@excelservices.com   (Eddie Grant) 
elyman@ucsusa.org   (Ed Lyman) 
erg-xl@cox.net   (Eddie R. Grant) 
esmith@moenviron.org   (Edward Smith) 
ewallace@nuscalepower.com   (Ed Wallace) 
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jack.kasper@parsons.com   (Jack Kasper) 
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james1.beard@ge.com   (James Beard) 
james2.ross@ge.com   (James Ross) 
jason.parker@pillsburylaw.com   (Jason Parker) 
jennifer.easler@oca.iowa.gov   (Jennifer Easler) 
jerald.head@ge.com  (Jerald Head) 
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Jim.Kinsey@inl.gov  (James Kinsey) 
jim.sundermeyer@iub.iowa.gov 
jmr@nei.org   (Jeannie Rinckel) 
JNR@NuScalePower.com   (Jose N. Reyes) 
john.elnitsky@duke-energy.com  (John Elnitsky) 
john.holt@nreca.coop   (John Holt) 
john.oneill@pillsburylaw.com   (John O'Neill) 
Joseph_Hegner@dom.com    (Joseph Hegner) 
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KSutton@morganlewis.com   (Kathryn M. Sutton) 
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Kwelter@NuScalePower.com   (Kent Welter) 
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lchandler@morganlewis.com   (Lawrence J. Chandler) 
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robert.kitchen@duke-energy.com   (Robert H. Kitchen) 
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swender@FirstEnergyCorp.com   (Samuel Wender IV) 
swkline@bechtel.com   (Steve Kline) 
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