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In the Matter of  )      
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CONSOLIDATED INTERVENORS ANSWER TO PETITION FOR REVIEW 

 Pursuant to 10 CFR 2.341(b)(3), Consolidated Intervenors  hereby timely file this 1

Answer to the Petition for Review filed by Powertech (USA), Inc. (“Powertech”) on 

November 13, 2017 (“Petition”).  Since the subject of the Petition involves the treatment 

of cultural resources and a number of Consolidated Intervenors are also enrolled 

members of the Oglala Sioux Tribe, Consolidated Intervenors hereby join in the Answer 

to Petition for Review filed by Intervenor Oglala Sioux Tribe and expressly adopt all 

arguments and assertions filed therein. 

 At the outset, it is worth noting that Powertech appeals the Atomic Safety and 

Licensing Board Panel’s ruling in LBP-17-09 relating specifically to the adequacy of the 

NRC Staff’s compliance with the requirements under the National Environmental Policy 

Act (”NEPA”).  As the federal agency approving the project, compliance with NEPA is 

the responsibility of the NRC Staff, not the applicant and NRC Staff has neither 

petitioned for Commission review, nor joined in Powertech’s Petition.  Instead, as of this 

writing, NRC Staff is engaged in an effort to comply with the Board’s ruling in 

LBP-17-09 and to meet its obligations under NEPA. 

 Susan Henderson, Dayton Hyde and Aligning for Responsible Mining.1



 In LBP-17-09, the Board found that in the two years since its ruling in 

LBP-15-16, the NRC Staff had “at a bare minimum” fulfilled its obligations for 

consultation with the Oglala Sioux Tribe under the National Historic Preservation Act 

(“NHPA”).  LBP-17-09 at 2.  Powertech would have this bare minimum consultation 

under the NHPA also satisfy NRC Staff’s distinct requirements for assessing the project’s 

impacts to cultural, religious and historic resources under NEPA. 

 In LBP-17-09, the Board reminded the parties that in its ruling in LBP-15-16, 

subsequently affirmed on review in CLI-16-20, it determined that, “to the agency’s 

NEPA...responsibilities to protect and preserve cultural, religious and historic sites 

important to the Native American tribal cultures in the Powertech project area, the NRC 

Staff must conduct a study or survey of tribal cultural resources before granting a 

license.”  Id. at 5, quoting LBP-15-16, 81 NRC 618 (2015) at 653 (emphasis added).  As 

the Board further pointed out, no such survey or study has yet been conducted and there 

remains a material dispute between the parties as to the efficacy of the measures then 

proposed by NRC Staff.   LBP-17-09 at 31.  2

In its Petition, Powertech argues that the NRC Staff’s “minimally sufficient” 

fulfillment of its consultation obligations under NHPA somehow address the deficiencies 

in the FSEIS identified by the Board in LBP-15-16.  Id. at 25.  No survey or study has 

been conducted, nor has an acceptable methodology been agreed upon between NRC 

 On December 6, 2017, NRC Staff circulated a new proposal for identifying cultural, 2

religious and historic resources in the Dewey-Burdock project area that Consolidated 
Intervenors have not yet evaluated.



Staff and the Oglala Sioux Tribe, thus the FSEIS remains incomplete, and, as such, 

inadequate to fulfill NRC Staff’s obligations under NEPA. 

The Board was correct in determining that material facts remain in dispute 

between the parties and that summary judgment under these circumstances is 

inappropriate.  Accordingly, the Commission should deny Powertech’s Petition for 

Review, affirm the Board’s ruling in LBP-17-09 and allow NRC Staff to continue to 

fulfill its obligation to take a “hard look” towards protecting and preserving cultural, 

religious and historic resources in the Dewey-Burdock project area. 

CONCLUSION 

 The Petition for Review should be denied. 

Dated this 8th day of December, 2017. 
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