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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judges:
Ronald M. Spritzer, Chairman

Dr. Anthony J. Baratta
Dr. Randall J. Charbeneau

In the Matter of Docket No. 52-033-COL

DETROIT EDISON COMPANY ASLBP No. 09-880-05-COL-BD01

(Fermi Nuclear Power Plant, Unit 3)

April 30, 2013

MEMORANDUM AND ORDER
(Denying Intervenors’ Motion for Resubmission of Contentions 3 and 13, for Resubmission of
Contention 23 or its Admission as a New Contention, and for Admission of New Contentions 26
and 27)

Before this Licensing Board is Intervenors’ motion for resubmission of Contentions 3 and
13, for resubmission of Contention 23 or its admission as a new contention, and for admission
of new contentions 26 and 27." We deny Intervenors’ motion in its entirety.
. Background

This combined license (“COL”) contested proceeding involves the application of DTE
Electric Company (formerly the Detroit Edison Company) (“Applicant”) under 10 C.F.R. Part 52,
Subpart C, to construct and to operate a GE-Hitachi Economic Simplified Boiling Water Reactor
(“ESBWR”), designated Unit 3, on its existing Fermi nuclear facility site in Monroe County,

Michigan.?

" Motion for Resubmission of Contentions 3 and 13, for Resubmission of Contention 23 or its
Admission as a New Contention, and for Admission of the New Contentions 26 and 27 (Feb. 19,
2013) [hereinafter “FEIS Contentions”].

2 Letter from Jack M. Davis, DTE, to NRC, Detroit Edison Company Submittal of a Combined
License Application for Fermi 3 (NRC Project No. 757) (Sept. 18, 2008) (ADAMS Accession No.

(Page 8 of Total)
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the 2010 version of the LTRA, and not, as Intervenors argue, the 2008 version.®® The
FEIS plainly states: “The review team’s reassessment is based on ReliabilityFirst’s 2010
Long Term Resource Assessment, hereafter the LTRA (RFC 2010).”% As the Staff
argues, “In NRC proceedings, an intervenor’s imprecise reading of a document cannot
serve as the basis for an admissible contention.”® Because Intervenors do not provide
facts or expert opinion to show a genuine dispute with the FEIS based on the Staff’s use
of the 2010 version of the LTRA,*' the LTRA argument in Contention 13 is inadmissible.
Thus, resubmitted Contention 13 will not be admitted.

C. Contention 23: the Transmission Line Corridor

Intervenors state that they

assert a new contention, or alternatively, resubmit their former Contention 23, as
amended, seeking consideration of new and significant information from the Final
Environmental Impact Statement . . . for the COLA for Fermi 3 which is relevant to
completion of NEPA analysis of the transmission corridor. Specifically, Intervenors
request a hearing on the inadequately-disclosed and -described environmental
implications of having an operational transmission line corridor extending for nearly thirty
(30) miles between the regional electric grid and Fermi 3.%2

Intervenors first submitted Contention 23 in response to the DEIS. As originally pled, it
stated:
The high-voltage transmission line portion of the project involves a lengthy

corridor which is inadequately assessed and analyzed in the Draft Environmental
Impact Statement.*®

In its June 12, 2012, Order ruling on the DEIS contentions, the Board found proposed

8 See FEIS at 8-19.
* See id.

% Staff's Answer at 19 (citing Georgia Institute of Technology (Georgia Tech Research
Reactor, Atlanta, Ga.), LBP-95-6, 41 NRC 281, 300 (1995)).

! See FEIS Contentions 14-15.
9 |d.at 21.

% LBP-12-12, 75 NRC at __ (slip op. at 42).

(Page 9 of Total)
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Contention 23 untimely, holding that:

Intervenors do not establish that the contention is based on any data or

conclusions in the DEIS that are significantly different from those in the ER. We

are satisfied that each of the issues that comprise the subject matter of the

contention was discussed in the ER, including the route of the transmission

corridor and impacts from the corridor on historic and cultural resources, on

endangered or threatened species, and on wetlands and vegetation. Rather than

put forward any information to show how the DEIS differs from the ER,

Intervenors at several points acknowledge that the DEIS’ treatment of the

transmission corridor echoes the ER. Because Contention 23 is not based on

new or materially different information, it is not timely under Section 2.309(f)(2).%*

The Board stated, however, that while Contention 23 was untimely, “it raises substantial
questions concerning the adequacy of the DEIS that the NRC Staff should carefully consider in
preparing the FEIS.”®® Intervenors criticized the DEIS for, among other things, failing to
adequately define the route for the corridor, identify endangered or threatened species along the
corridor, adequately evaluate impacts on wetlands and vegetation, and adequately investigate
historic or cultural resources that may be affected. The Board concluded that, “[g]iven the very
limited analysis in the DEIS of these and other environmental impacts arising from the
transmission line corridor, these claims may have been admissible had they been filed in a
timely manner.”® The Board further observed that, even though the Staff regards the
transmission corridor as a preconstruction activity and it is outside the NRC’s regulatory
jurisdiction, the construction and maintenance of the transmission corridor is sufficiently closely
connected with Fermi Unit 3 that its environmental consequences must be analyzed in the

FEIS.%” Because the Staff has the primary responsibility to comply with NEPA, the Board

recommended that “the NRC Staff consider the issues raised by Intervenors when it prepares

% |d. at 42-43.
% |d. at 43.
% |d. at 45.

|d. at 46.

(Page 10 of Total)
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the FEIS.”®
1. Timeliness of Resubmitted Contention 23

Both the NRC Staff and the Applicant argue that, as before, Contention 23 is not based
on new or materially different information.®® They argue that the Intervenors’ challenges could
have and should have been made in response to the ER and/or the DEIS.

We agree that Intervenors have not established that Contention 23 is based on any data
or conclusions in the FEIS that are significantly different from those in the ER or the DEIS. As
before, we are satisfied that each of the issues that comprise the subject matter of the
contention was discussed in the ER, including the route of the transmission corridor'® and
impacts from the corridor on historic and cultural resources,'®" on endangered or threatened
species,'® and on wetlands and vegetation.' The same issues were also reviewed in the
DEIS."™ Intervenors have not put forward any information to show how the FEIS is materially
different from the ER or the DEIS in its assessment of the impacts of the transmission line
corridor. Because Contention 23 is not based on new or materially different information, it is not
timely under Section 2.309(c)(1).

Intervenors state that Contention 23 is “based on the ASLB’s June 21, 2012 ruling in this

»105

litigation,” ™ which they characterize as a Board “order” to the Staff to more thoroughly evaluate

% |d. at 49.

9 Staff's Answer at 22-24; DTE Answer at 15-17.
10 ER at 3-57.

191 1d. at 4-19 to 4-22.

192 1d. at 4-51 to 4-52.

193 1d. at 4-12 to 4-16.

% See, e.g., DEIS at 2-10 to -11, 2-32, 2-60, 2-80, 2-205, 4-27, 4-39, 4-42, 5-20, 5-24, 5-38, 5-
89.

195 FEIS Contentions at 22.

(Page 11 of Total)
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the impacts of the transmission line corridor in its FEIS.'® To the extent Intervenors believe
that LBP-12-12 cures the timeliness problem for Contention 23, they are mistaken. The Board
did not “order” the Staff to make any change in the FEIS. The Board simply made a
recommendation to further the agency’s compliance with NEPA. The Board’s recommendation
does not cure the Intervenors’ failure to bring their NEPA challenges in response to the DEIS
and/or the ER, given that the alleged deficiencies were apparent in those documents. Thus, the
Board’s recommendation does not alter the timeliness analysis.

2. Sua Sponte review of the FEIS’s Transmission Corridor Analysis

Intervenors suggest that the Board either has exercised or should consider exercising its
authority to review the adequacy of the transmission corridor analysis sua sponte. They note
that “[a] licensing board has the power to raise sua sponte any significant environmental or
safety issue in operating license hearings,”’®” and that “[t|he ASLB has this prerogative
especially where an issue is excluded from the proceeding because it has not been properly
raised, rather than because it has been rejected on its merits.”' Intervenors also refer to the
Appeal Board’s instruction that “[l]icensing boards have independent responsibilities in the realm
of the enforcement of the NEPA command:; i.e., their role is not confined to the arbitration of
those environmental controversies as may happen to have been placed before them by the

litigants in the particular case.”'®

16 1d. at 24.

' FEIS Contentions at 24 (citing 10 C.F.R. § 2.340(a) (formerly § 2.760a); Consol. Edison Co.
of N.Y. (Indian Point Nuclear Generating Units 1, 2& 3), ALAB-319, 3 NRC 188, 190 (1976);
Houston Lighting & Power Co. (South Texas Project, Units 1 & 2), LBP-85-8, 21 NRC 516, 519
(1985)). Although Intervenors cite 10 C.F.R. § 2.340(a), the relevant provision for this case is
Section 2.340(b) because DTE is seeking a combined license.

'% FEIS Contentions at 25 (citing Cleveland Elec. llluminating Co. (Perry Nuclear Power Plant,
Units 1 & 2), LBP-82- 79, 16 NRC 1116, 1119 (1982)).

1% Tennessee Valley Authority (Hartsville Nuclear Plant Units 1A, 2A, 1B, and 2B), ALAB-380, 5
NRC 572, 575 (1977).

(Page 12 of Total)
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In a combined license proceeding, the authority for sua sponte review is found in 10
C.F.R. § 2.340(b). It provides that, in an initial decision, the presiding officer, in addition to
ruling on the admitted contentions, shall

make findings of fact and conclusions of law on any matter not put into controversy by

the parties, but only to the extent that the presiding officer determines that a serious

safety, environmental, or common defense and security matter exists, and the

Commission approves of an examination of and decision on the matter upon its referral

by the presiding officer under, inter alia, the provisions of §§ 2.323 and 2.341.

Here, although we have twice ruled that Contention 23 was not properly filed by the
Intervenors, the Board previously stated that the Contention raises a substantial NEPA issue
that might have been admissible had it been timely filed. Thus, although the Board has not
decided whether the issue raised by Contention 23 satisfies the criterion of Section 2.340(b) for
sua sponte consideration, the issue is appropriate for the Board’s evaluation under that
provision. Now that the FEIS has been issued and the Board has ruled that Contention 23
remains procedurally defective, this is an appropriate point for the Board to decide whether the
issue the Contention raises merits sua sponte review under Section 2.340(b). Thus far,
however, the parties have not directly addressed that issue. They have instead,
understandably, focused their efforts on the admissibility of the FEIS contentions under Sections
2.309(c)(1) and 2.309(f)(1). In addition, even if the Board agreed that the standard of Section
2.340(b) is satisfied, the Commission would have to concur in that determination before the
issue could be further litigated before this Board. Thus, it is not clear that the issue raised by
Contention 23 could be resolved under the schedule for resolution of Contentions 8 and 15
(which remains in effect) even if the Board concluded that sua sponte review is appropriate and
the Commission agreed.

Accordingly, the Board will not decide the question of sua sponte review of Contention
23 in this Order. Instead, the Board will allow the parties thirty (30) days from the date of this

Order to state their views as to whether the issue raised by Contention 23 satisfies the criterion

of Section 2.340(b) for such review, after which the Board will rule on the matter. In addition to

(Page 13 of Total)
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presenting their views concerning the Section 2.340(b) issue, the Board requests that the
parties address, through documentary evidence and/or affidavits, the following factual issues to
the extent they are able to do so:

(1) The current status of planning for and development of the transmission line

corridor;

(2) Whether any permits necessary for development of the transmission line corridor

have been applied for;

(3) Whether any routes for the transmission line corridor are currently being actively

evaluated other than the proposed route shown in the FEIS, page 2-11;

(4) Whether the transmission line is likely to be constructed even if Fermi Unit 3 is

not built.

In conclusion, Contention 23 is not admitted, but the Board will in a subsequent order
decide whether it is appropriate for sua sponte review. If the Board decides that such review is
appropriate and the Commission agrees, the Board will establish a schedule for the part of
Contention 23 that may be subject to adjudication. The current schedule for Contentions 8 and
15 remains in effect.

D. Contention 26: Transmission Corridor Impacts on Wildlife

Proposed New Contention 26 reads as follows:

There has been no federal Endangered Species Act (‘ESA”) biological
assessment of the plant and animal species within the proposed transmission
line corridor which itself is part of the proposed Fermi 3 power plant project and
there are no ESA mitigation arrangements published in the Fermi 3 FEIS for a
combined operating license.""®

Proposed Contention 26 concerns (1) the lack of a biological assessment concerning the

proposed transmission line corridor’s impact on endangered and threatened species protected

"0 FEIS Contentions at 53.
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discussion of Contention 23 in LPB-12-12 explains,'? the Staff's NEPA responsibilities may well

extend to evaluating the impact of the transmission corridor on historic and cultural resources,

but Contention 27 alleges a violation of the NHPA, not NEPA. It is therefore inadmissible under

Section 2.309(f)(1)(vi) because it fails to demonstrate a material dispute with the FEIS.
Accordingly, Contention 27 will not be admitted.

CONCLUSION

For the reasons stated above, the Board denies Intervenors’ motion for resubmission of
Contentions 3 and 13, for resubmission of Contention 23 or its admission as a new contention,
and for admission of new contentions 26 and 27. The Board will decide in a separate order
whether Contention 23 is appropriate for sua sponte review. Any party may submit its views on
that issue within thirty (30) days of this Order.

It is so ORDERED.

THE ATOMIC SAFETY
AND LICENSING BOARD*

/RA/
Ronald M. Spritzer, Chairman
ADMINISTRATIVE JUDGE

/RA/
Dr. Anthony J. Baratta
ADMINISTRATIVE JUDGE

/RA/
Dr. Randall J. Charbeneau
ADMINISTRATIVE JUDGE

Rockville, Maryland
April 30, 2013

* Copies of this Order were sent this date by the agency’s E-Filing system to the
counsel/representatives for (1) Applicant Detroit Edison Company; (2) Petitioners Beyond
Nuclear et al.; and (3) NRC Staff.

1221 BP-12-12, 75 NRC at _ (slip op. at 43-49).
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judges:
Ronald M. Spritzer, Chairman

Dr. Anthony J. Baratta
Dr. Randall J. Charbeneau

In the Matter of Docket No. 52-033-COL
DETROIT EDISON COMPANY ASLBP No. 09-880-05-COL-BDO01
(Fermi Nuclear Power Plant, Unit 3) August 29, 2012

ORDER

(Notifying Parties of Amendments to Rules of Practice)

On August 3, 2012, the Commission issued a final rule amending its 10 C.F.R. Part 2
rules of practice for licensing proceedings.! The effective date of the amended rules is
September 4, 2012, and “the new or amended requirements will be effective and govern all
obligations and disputes that arise after the effective date.”® The parties are instructed to
familiarize themselves with the amended Part 2, particularly those provisions regarding the filing
of new or amended contentions.®> With regards to existing discovery obligations in this

proceeding, the schedule for mandatory disclosures shall continue under the terms of the

' Amendments to Adjudicatory Process Rules and Related Requirements, 77 Fed. Reg. 46,562
(Aug. 3, 2012).

21d. at 46,562.

3 See id. at 46,591-92.
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-2-
parties’ Joint Motion,* as acknowledged by the Board’s scheduling order.® All other provisions
in the scheduling order shall remain in effect, except as revised upon motion by a party.

IT 1S SO ORDERED.

FOR THE ATOMIC SAFETY
AND LICENSING BOARD

/RA/

Ronald M. Spritzer, Chairman
ADMINISTRATIVE JUDGE

Rockville, Maryland
August 29, 2012

* Joint Motion on Mandatory Disclosures (Aug. 19, 2009).

® Licensing Board Order (Establishing Schedule and Procedures to Govern Further
Proceedings), Sept. 11, 2009 (unpublished) at 1.
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(Notifying Parties of Amendments to Rules of Practice)

Winston & Strawn, LLP
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Washington, DC 20006-3817
Counsel for the Applicant

David Repka, Esq.

Rachel Miras-Wilson, Esq

Tyson R. Smith, Esq.
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Staff’s refusal to include NEPA analysis of the Fermi 3 transmission corridor in the Final
Environmental Impact Statement as a new circumstance between the Staff’s issuance of the Draft
Environmental Impact Statement (“DEIS”) and the FEIS, and therefore, the proper subject of a
new, timely-submitted contention.

Second, even if the Board properly excluded Contention 23 from the proceedings in favor
of its contemporaneous intention at the time to consider a sua sponte referral to the full
Commission recommending transmission corridor treatment in the Fermi 3 NEPA documents (a
referral which it subsequently made to the Commission), Petitioners’ move to have Contention
23 admitted is legally separate and distinct, and has no bearing, on the process or merits of the
sua sponte referral.

The April 30, 2013 ASLB order warrants review under 10 C.F.R. § 2.341(b)(4)(i1)-(v),
and reversal should be ordered of the ruling which excluded Petitioners’ Contention 23 from the
COL proceeding. Even if the Commission is inclined to affirm the ASLB’s decision, it should
further determine that the contention litigation has no relationship to, or bearing on, the
Commission’s determination of the sua sponte referral.

I1. Factual and Procedural Background

The essential question Petitioners’ Contention 23 asked was who is responsible for
enforcing NEPA concerning the transmission line corridor extending some 29 miles from the
regional grid to the Fermi 3 nuclear power plant? DTE had neglected to include any meaningful
environmental assessment of the transmission line corridor in its Environmental Report.
Intervenors assumed that the transmission corridor, which would occupy 1,000 acres of land

across its 29-mile length, was improperly segmented or partitioned from the Fermi 3 project, and

(Page 23 of Total)



JA 17
USCA Case #15-1173  Document #1662707 Filed: 02/23/2017  Page 24 of 380

that the NRC Staff would rectify this obviously improper omission when the Staff prepared the
Draft Environmental Impact Statement (“DEIS”). Instead, the Staff in the DEIS failed to analyze
the transmission corridor for its direct environmental impacts. When Intervenors realized that
the corridor would again be omitted, this time from the agency’s DEIS, on January 11, 2012, they
filed a “Motion for Resubmission of Contention 10, to Amend/Resubmit Contention 13, and for
Submission of New Contentions 17 Through 24,” raising, among other matters, the new
Contention 23. See ML12012A278 at pp. 41-53.

In response, the ASLB rejected admission of Contention 23. However, in its “Memor-
andum and Order (Ruling on Motion for Leave to Late-file Amended and New Contentions and
Motion to Admit New Contentions),” Detroit Edison Company (Fermi Nuclear Power Plant,
Unit 3), LBP-12-12, ASLBP No. 09-880-05-COL-BDO1 (June 21, 2012) at pp. 44-45, the ASLB
observed that

Although Contention 23 is untimely, it raises substantial questions concerning the
adequacy of the DEIS that the NRC Staff should carefully consider in preparing the FEIS.

Intervenors present a number of criticisms of the DEIS’s limited evaluation of the

environmental impacts of the transmission line corridor. For example, Intervenors

emphasize that substantial construction will take place in undeveloped wetlands, forests,
and grasslands. . . . Intervenors also stress potential impacts to threatened and endangered
species. . . . Intervenors further argue that maintenance of the transmission corridor will
continue to impact wetlands and other environmental resources after construction is

completed. . . .

The ASLB further found that there is a strong likelihood that NEPA compliance respect-
ing the transmission corridor had been “segmented” from the power plant project, and that the
NRC as a regulatory agency cannot credibly maintain that even if the transmission corridor

construction falls in the category of “preconstruction activity,” that environmental impacts from

that activity fall outside NRC authority:
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It appears that the sole purpose of the new transmission corridor is to transmit
electrical energy generated by Fermi Unit 3, and that it would serve no useful purpose
absent the new nuclear power plant. If that is true, the transmission corridor lacks
independent utility (i.e., it is a connected action) and must be fully evaluated in the FEIS,
though the NRC may define construction of the transmission corridor as a preconstruction
activity, it is owned by a company other than the Applicant, and it is outside the NRC’s
regulatory jurisdiction. The NRC’s obligations under NEPA include evaluating all
environmental effects of the proposed action (including connected actions) that it has the
authority to prevent. Even though the NRC does not license construction or operation of
the transmission corridor, it has the authority to deny the license for Fermi Unit 3 if, for
example, the total environmental costs of the new reactor and connected actions exceed
the benefits. Denial of the license would effectively prevent harmful environmental
impacts resulting from construction and operation of the transmission corridor, given that
its sole purpose appears to be transmitting electrical energy generated by Fermi Unit 3.

Id. at pp. 47-48. Hence although the ASLB found that Petitioners had articulated no satisfactory
explanation for waiting until the DEIS stage to object on the record, it noted that primary
responsibility for compliance with NEPA lies with the Commission, and pronounced “We
recommend, therefore, that the NRC Staff consider the issues raised by Intervenors when it
prepares the FEIS.” (Emphasis supplied). /d. at pp. 48-49.

In a subsequent order, the ASLB declared that the transmission corridor includes habitat
for the Eastern Fox Snake, a state-threatened reptile species that was the subject of adjudication
of Contention 8:

[T]he review team concludes that the impacts from construction and
preconstruction activities for Fermi 3 on terrestrial resources on the Fermi site and
transmission line corridor would be SMALL to MODERATE . . . . The potential for
MODERATE impacts is limited to possible adverse effects on the eastern fox snake. The
staff’s evaluation of the potential impacts on the eastern fox snake recognizes the
potential for mitigation measures proposed by Detroit Edison. . . and approved by the
MDNR [Michigan Department of Natural Resources] to significantly reduce impacts on
that species, thereby leading to SMALL impacts, but acknowledges the possibility of
MODERATE impacts if proposed mitigation is not implemented as described in their
plan.

(Emphasis supplied). “Memorandum and Order (Denying Motion for Reconsideration of the
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Board’s Order Denying Second Motion for Summary Disposition of Contention 8),” Detroit
Edison Company (Fermi Nuclear Power Plant, Unit 3), ASLBP No. 09-880-05-COL-BDO01
(January 30, 2013), p. 5 (citing p. 4-47 of FEIS).

When the ASLB “recommended” that the Staff consider within the FEIS the environ-
mental impacts of construction and maintenance of transmission lines through and within the 29-
mile corridor, Petitioners continued to rightly expect that the NRC Staff would recognize its
primacy in complying with NEPA and that, having finally understood the imperative of including
the transmission corridor within the FEIS, that task would be accomplished. When the NRC
Staff’s response was, instead, to decline to treat the transmission corridor within the FEIS,
Petitioners timely moved a second time for admission of Contention 23. See Intervenors’
February 21, 2013 “Motion for Resubmission of Contentions 3 and 13, for Resubmission of
Contention 23 or Its Admission as a New Contention, and for Admission of New Contentions 26
and 27,” ML13050A935 at pp. 21-53.

In their 2013 Motion, Petitioners urged that Contention 23 should be admitted on either
of two grounds: (1) treatment as a new contention according to 10 C.F.R. §2.309(f)(2) because
the ASLB in LBP-12-12 had strongly admonished the NRC staff to include the Transmission
Corridor in the FEIS stage of the proceeding and the Staff refused, which comprised new
information, materially different from that previously available; or alternatively, (2) there was a
dispute of fact between the Environmental Report (“ER”) and the DEIS, which should have
allowed Petitioners to resubmit Contention 23 at the FEIS stage.

The ASLB emphasized the significance of its recommendation, noting that the “recom-

mendation does not cure the Intervenors’ failure to bring their NEPA challenges in response to
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the DEIS and/or the ER, given that the alleged deficiencies were apparent in those documents.”
“Memorandum and Order (Denying Intervenors’ Motion for Resubmission of Contentions 3 and
13, for Resubmission of Contention 23 or its Admission as a New Contention, and for Admission
of New Contentions 26 and 27 (April 30, 2013) (unpublished) at p. 22. Nonetheless, the Board
stated that Contention 23 “raises a substantial NEPA issue that might have been admissible had it
been timely filed,” and that the issue raised by Contention 23 was still appropriate for evaluation
under 10 C.F.R. § 2.340(b) for sua sponte consideration. /d. at 23.

Subsequently, the ASLB did order sua sponte consideration of the transmission corridor
under NEPA. “Memorandum (Determining that Issues Related to Intervenors’ Proposed
Contention 23 Merit Sua Sponte Review Pursuant to 10 C.F.R. § 2.340(b) and Requesting
Commission Approval),” LBP-14-09, 80 NRC _ (July 7, 2014) (slip op.).

II1. Argument

A. Atthe FEIS stage, Contention 23 should have been evaluated as ‘new’ because
the NRC Staff had flagrantly allowed segmentation in repudiation of the ASLB’s
recommendation to include impacts to the Transmission Corridor in the FEIS
In its 2012 ruling (LBP-12-12) denying admission of Contention 23 at the DEIS stage, the
ASLB painstakingly identified the violation of NEPA by failing to address impacts to the
Transmission Corridor within the DEIS, and warning that the Board could consider a sua sponte
referral. The very ASLB warning to the NRC Staff constituted “new information” which was
“materially different from that previously available” and which identified a dispute of law
between DTE’s Environmental Report (“ER”) and the NRC Staff’s DEIS which the NRC Staff

was strongly “recommended” to cure. The Board’s ruling in LBP-12-12 was “materially different

information” - a regulatory advisory - that Petitioners relied upon in the belief that NEPA
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___________________________ %
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9:27 a.m.

CHAIRMAN SPRITZER: As I indicated my name
is Ron Spritzer. I'm the chairman of this Board. We
are here in the matter of Detroit Edison Company. The
specific facility at issue is Fermi Nuclear Power
Plant Unit 3. Our docket number, NRC docket number is
52-033-COL.

And we are here today to conduct an
evidentiary hearing on the two pending contentions in
this case, contentions 8 and 15. There's one other
contention that's been held in abeyance and we're not
going -- or proposed and held in abeyance dealing with
the Waste Confidence Rule. We're not hearing anything
regarding that issue here today.

As I said I'm Ron Spritzer. I am an
administrative judge and an attorney. I'll ask the
other two judges sitting up here with me to introduce
themselves.

JUDGE BARATTA: My name's Anthony Baratta.
I'm the associate chief administrative judge with the
Atomic Safety Licensing Board. My background includes
about 45 years dealing with nuclear technology issues
and such. I was formerly a professor at Penn State of

nuclear engineering and I've been with the Panel for

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433
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about 10 years.

JUDGE CHARBENEAU: I'm Randall Charbeneau.
I'm a part-time administrative judge with the Atomic
Safety and Licensing Board. I'm a faculty member in
civil and environmental engineering at the University
of Texas at Austin. I've been there since 1978. 1I've
been a member of the Board since 2008. Thank you.

CHAIRMAN SPRITZER: All right and let me
ask the parties to introduce themselves for the
record, I should say parties' representatives that is
since all parties are represented by counsel, the
attorneys who are representing each of the parties.
Why don't we start on my left with the applicant.

MR. T. SMITH: Yes, good morning. My name
igs Tyson Smith. I'm an attorney with Winston &
Strawn. With me I have my partner David Repka also
with Winston & Strawn. And at the end of the table is
Bruce Matters who is assistant general counsel with
DTE.

CHAIRMAN SPRITZER: Very well. And for
the interveners?

MR. LODGE: Thank you. Good morning, my
name's Terry Lodge. I'm counsel for the joint
interveners. To my right is Michael Keegan who is

assisting us and 1is also one of the -- 1is a
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representative of Don't Waste Michigan. To my left is
Arnold Gundersen who 1is our expert witness on
contention 15.

CHAIRMAN SPRITZER: Very well. And for
the NRC staff?

MS. CARPENTIER: I'm Marcia Carpentier.
I'm one of the attorneys for the NRC staff. And with
me are Megan Wright and Kevin Broach.

CHAIRMAN SPRITZER: Very well. Good
morning to everybody.

Hopefully you know where the breakout
rooms are located for each of the parties. Everybody
is set up as far as those are concerned? Okay.

I've been advised we may have -- this may
be a rather odd coincidence but there's apparently
going to be an alarm test at 10 a.m. related I believe
to DTE and the Fermi plant, an emergency zone alarm
test. It won't, however, require us to do anything.
We'll simply stay here. Somebody may come in the room
and say you don't need to leave, but other than that
we're not expecting that we'll have to evacuate the
premises.

In case -- hopefully everyone is clear
where the witnesses will be, but if not they will be

seated over to my right. We have three working
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I could find it in half a minute.

CHAIRMAN SPRITZER: All right. It's on
page 35 of 38, question 39. It's a DTE quote. It
says, I think at the time Bing put the QA plan
together we had not envisioned hiring a deco QA
professional. Conventionally the QA plan needs to be
owned by deco and the QA professional, i.e., a QA
manager role needs to have a reporting relationship at
a level that is independent of line functions to which
the program applies.

So this personnel performing QA oversight
function are not subject to line influence. And the
key was that they had not envisioned hiring someone to
fulfill that role. It was written in January of ~08.

CHAIRMAN SPRITZER: Have you identified
any information developed during the site
investigation that is inaccurate?

MR. GUNDERSEN: I haven't reviewed --
that's not part of the ADAMS database and it wasn't
part of what we were given by DTE. There are no
boring logs and calculations and things like that to
review. It was not part of the information I was
privy to to analyze.

CHAIRMAN SPRITZER: So I take it your

position is more that the information can't be trusted
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because it wasn't developed under an appropriate QA
program.

MR. GUNDERSEN: Yes, that's correct. That
is my position.

CHAIRMAN SPRITZER: Have you identified
any specific instance of a material safety significant
error in a safety-related portion of the Fermi 3 COL
application?

MR. GUNDERSEN: No, the calculational
basis for the geotechnical foundation work that's
ongoing is a serious concern of mine. But again we
were not provided any of that analysis to dissect as
to its accuracy.

CHAIRMAN SPRITZER: Now, other than the
violation described in the NOV issued by the NRC staff
have you identified any other violation of NRC QA
requirements?

MR. GUNDERSEN: Yes, it's broader than the
NOV. It was the -- and frankly if it were just the
NOV I don't think this report would have the legs it
has.

It was -- the NOV was the culmination of
a series of NRC emails and internal memoranda that
qguestioned the entire integrity of the design process

up until June of 2009. I mean, QA professionals
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Gundersen. I'm sure it's going to break your heart
but I think we're done with questions for you for now.

MR. GUNDERSEN: Okay, thank you. Thank
you very much.

CHAIRMAN SPRITZER: And it's about 4
o'clock so we'll take another 15-minute break and
we'll come back -- this time I believe I'm correct
that the next witnesses up will be the applicant's
witnesses on contention 15.

MR. T. SMITH: Yes, Your Honor.

(Whereupon, the foregoing matter went off
the record at 3:55 p.m. and went back on the record at
4:13 p.m.)

CHAIRMAN SPRITZER: Let's go back on the
record. We seem to still be missing a couple of
people. Can we get started?

MR. T. SMITH: Yes, Your Honor. Our
witnesses are ready.

CHAIRMAN SPRITZER: Okay. Would you
please introduce your witnesses to us?

MR. T. SMITH: To the farthest from you we
have Peter Smith who is the director of nuclear
licensing and engineering for the Fermi 3 project. He
testified earlier on the fox snake contention.

Next to him we have Steve Thomas who's the
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project manager for B&V. Next to him we have Mr. Stan
Stasek who's the director of quality management at
DTE. And then next to him we have Mr. Ron Sacco who
is the head of gquality assurance for B&V.

CHAIRMAN SPRITZER: Very well. Good
afternoon, gentlemen. And you are -- all of you have
already been sworn in. You're of course still under
oath.

WHEREUPON,

PETER SMITH

STEVE THOMAS

STAN STASEK

RON SACCO

were called for examination by DTE, having been first
duly sworn, assumed the witness stand, were examined
and testified as follows:

JUDGE BARATTA: All right. I'd like to
begin by asking a few questions relative to your
initial direct testimony. I'm looking at page 2. Can
we get -- Andy, could you bring up the DTE's direct
testimony? I don't have the exhibit number. And go
to page 2. Should be page 2 I think. That's the
Arabic numeral 2. Go down towards the bottom of the
page there.

Referring to this statement where the
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application review phase of the project DTE has
ensured through systematic processes that the
suppliers, et cetera. Could you describe what those
systematic processes were prior to 2008? Because
previous to that it references the pre-application
phase and COL application review phase.

MR. P. SMITH: So, prior -- when we
embarked on this project we went and -- went out with
requests for proposals from engineering firms who were
doing similar activities for other applicants or
prospective applicants in that time frame, developing
COLA products. And we specified in our requests for
proposal that they demonstrate that they have a
quality assurance program in place that meets the
requirements of 10 C.F.R. 50 Appendix B. So that was
the first step.

And then during our review of the bids all
of the prospective suppliers that were qualified and
we reviewed their proposals we verified in the
proposal review that they had provided evidence in
fact that they did have a functioning Appendix B QA
program.

JUDGE BARATTA: 1In the case of Black &
Veatch what was that verification that you used?

MR. P. SMITH: So, there was a previous
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1 NUPIC audit that had been performed.

2 JUDGE BARATTA: Could you explain what

3 NUPIC is?

4 MR. P. SMITH: Stan --

5 MR. STASEK: Would you like me to do that?
6 MR. P. SMITH: Please.

7 MR. STASEK: Okay, NUPIC stands for the
8 Nuclear Procurement Issues Committee. It was a

9 committee that was formed quite a few years ago
10 because of the additional resources that were becoming
11 necessary to monitor and audit all of the vendors that
12 the operating plants had in place.

13 For instance, at Fermi there's several
14 dozen vendors that they maintain on their approved
15 suppliers list. And if they had to go and do the

16 required audits of those vendors it would be a very
17 large group of folks needed to do that.

18 So NUPIC was formed and their function was
19 to do resource-sharing between the utilities such that
20 all of us could take credit I'll say for the audits
21 that were done by the NUPIC format. Meaning it's a
22 combined team that goes from representatives from
23 different utilities to a wvendor. They use standard
24 checklists from vendor to vendor so that there is
25 consistency between the audits that are done. And
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then there's information-sharing between the

utilities. And that's really a standard for the
industry these days and has been for several years.

JUDGE BARATTA: Okay. You heard Mr.
Gundersen identify what he felt might be attributes
that would show that DTE retained responsibility for
the QA program, one of which was the audit function.
Do you feel that a NUPIC audit would satisfy that
function?

MR. STASEK: The NUPIC audits are done on
all of the vendors that are on approved supplier lists
throughout the industry and as such yes, I agree that
if there was a NUPIC audit that was done by another
plant. When I say another plant we all take turns
leading those audits. So for instance, I believe in
2007 the NUPIC audit was led by River Bend.

MR. P. SMITH: Entergy.

MR. STASEK: Entergy. And so that
information is available on their central database and
yes, we could take credit for that.

JUDGE BARATTA: Did DTE actually review
the NUPIC audit or the audit that Entergy did of Black
& Veatch? The audit report.

MR. P. SMITH: Yes.

JUDGE BARATTA: Were there any
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deficiencies that you recall?

MR. P. SMITH: None that I recall.

MR. STASEK: In addition to the review
that Peter did when I started on the project in March
of 2009 we subsequently did an audit of NUPIC
ourselves. I wanted to do that. I was new to the
project and wanted to ensure that we had an up-to-date
approved suppliers list that we were looking at
putting in place.

And so in July of 2009 we performed an
audit of Black & Veatch as well. And during that
audit we also reviewed the earlier NUPIC audit and did
not identify that there was any issues that were
identified during that previous audit as well.

JUDGE BARATTA: Could we go to question
number 21 which is on page 7? Okay. In question
number 21 the response says there are no QA
requirements applied prior to submittal of a COL
application. Earlier I believe we had NQA-1 up and
that clearly requires QA for siting and in particular
Section 2.20 references subsurface investigations.
How do you reconcile the statement that appears in
your answer 21 with the NQA-1 requirements?

MR. P. SMITH: So first of all, at the

time we started this project and started working
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toward this project in late 2006 and were preparing
our requests for proposal the term "applicant" had yet
to be defined within the regulation.

JUDGE BARATTA: NQA-1 does not use the
term "applicant."

MR. P. SMITH: I understand that. So we
also understood our obligation to provide quality
information in support of our application and that,
the way we went about doing that was we went about
finding a vendor who had in place a gquality assurance
program that met the requirements. And chose to use
that program for the conduct of all of the safety-
related site 1investigation work and other COLA
development work. And that was our plan from the
beginning.

In addition to that in the same time frame
the inspection guidance for the pre-application
geotechnical inspection or audit also had a discussion
in there that there is no requirement for a
prospective applicant to have a QA program in place.

JUDGE BARATTA: That seems to conflict
with what NQA-1 clearly says.

MR. P. SMITH: Wait, but we didn't
conflict with NQA-1 because we applied a program that

met the NQA-1 requirements to the subsurface
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investigation and all of the other safety-related
aspects of the application.

JUDGE BARATTA: But NQA-1 -- doesn't NQA-1
still use language similar to Appendix B without the
term "applicant," namely that you have to retain
responsibility. It allows delegation of the authority
to conduct the program but vyou have to retain
responsibility for that QA program.

MR. P. SMITH: And we clearly were
responsible for the work product.

JUDGE BARATTA: Okay.

MR. P. SMITH: We imposed contractual
requirements on our vendors. We were actively
involved in the site activities. We did not receive
any work product from the vendor until we had our own
program in place.

JUDGE BARATTA: Let's go back to your
active involvement in the site investigations. Could
you describe exactly what was done?

MR. P. SMITH: So, the geotechnical
investigation plan, for example, was developed by
Black & Veatch. It was sent to DTE Energy for our
review and approval.

We facilitated all of the site work, all

of the coordination with the existing plant. We were
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in the field all the time that there were people
working on our site throughout the entire geotechnical
investigation. So we had firsthand knowledge of what
work was being done.

JUDGE BARATTA: You may have -- but when
you say firsthand knowledge it sounds -- what you
describe 1s more the type of thing involved in
scheduling and site access, and not verification that
procedures are being properly followed.

MR. P. SMITH: So in addition to that I
had personnel from my extension, the owner's engineer
who were assisting me in providing oversight. Plus I
was aware that Black & Veatch was providing from their
quality assurance organization within Kansas City
oversight of the activities.

JUDGE BARATTA: You'wve heard a question
about the owner's engineer as whether or not there was
sufficient separation from the two organizations. How
do you reconcile the comments made by Mr. Gundersen
that there was not?

MR. P. SMITH: So, there was probably more
separation than was needed. So if you take a typical
organization like we have at DTE Energy where we have
a line organization and a quality assurance

organization at some point within that organization
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they all report to a common point.

Within Black & Veatch the owner's engineer
organization was based out of Ann Arbor and it was
completely independent from the 1line organization
within Black & Veatch Kansas City that was performing
the site investigation work.

And the QA that was in Kansas City of
Black & Veatch as well.

JUDGE BARATTA: So because they're two
physically separated but common company you --

MR. P. SMITH: All utilities have exactly
the same setup within their own organizations.
Ultimately the QA organization and the line
organization 1in any company that has a quality
assurance program ends up at a common point.

JUDGE BARATTA: Isn't it true typically
that in the utility or any organization that has a QA
program that the line function, production function
shall we say, is separate from the quality assurance
and they only come together at the very top?

MR. P. SMITH: They come together -- Stan,
if you can describe the level that they --

MR. STASEK: 1In response to your question,
ves, that's true. It really relates to what do you

consider at the top.
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So, when you look at an operating nuclear
plant, for instance, the QA organization and the line
organization, they meet at the top typically at the
chief nuclear officer role. That's defined as really
the uppermost senior leader level that is full-time
associated with nuclear.

So what we've had on the project is that
same concept as well where when I first joined the
project Peter Smith was the line organization lead, I
was the QA organization lead and we both reported to
the director for nuclear development who at the time
was the uppermost full-time leader associated with the
project.

And that's a minimum. In some
organizations the QA group actually can report up
through a totally separate chain up to the company
president or up to the CEO. But as a minimum that's
typically how the industry is aligned.

JUDGE BARATTA: And when did you join the
project?

MR. STASEK: I joined the project in March
of 2009.

JUDGE BARATTA: Okay. So who performed
that function prior to March 2009? And was that

reporting relationship comparable?
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MR. P. SMITH: Yes, it was. It was
identical, in fact. It was Jim Warner who filled

initially the ND QAPD manager role that was described
until Stan came onboard and we had transitioned into
the Fermi 3 QAPD after we had submitted the
application. And those reporting were both to the
director of nuclear development, myself and.

JUDGE BARATTA: The bar chart that we saw
a little while ago had Mr. Warner on it, did it not?

MR. P. SMITH: It did.

JUDGE BARATTA: Okay. And did it -- it
seemed to show -- it only went back to 2008. Did Mr.
Warner have that position prior to 2008?

MR. P. SMITH: ©No. Mr. Warner came
onboard around the February time frame of 2008.

Prior to that time we had not staffed our
nuclear development organization. It was minimally
staffed. There was myself. I had a financial analyst
working with me.

And then the model that we were heading
down the path which was also common in that time frame
was using an owner's engineer organization to expand.
So the owner's engineer performed a lot of functions
for us in the early days of this project.

JUDGE BARATTA: And who did that owner's
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engineer report to?

MR. P. SMITH: That owner's engineer
reported to me. But at that time we didn't have the
ND QAPD in place. We put that in place in February of
2008 and that's when we also staffed the organization.

JUDGE BARATTA: But at that time were you
not performing subsurface investigations of the site?

MR. P. SMITH: That was done previously
which is what we've been talking about a whole bunch
today from essentially April of 2007 up until February
of 2008 that we did not have a DTE Energy QA program
in place for this project that we relied on.

JUDGE BARATTA: And I go back to how do
you meet the requirements that are in NQA-1 to retain
responsibility for the program even though it allows
you to delegate the program to a contractor.

MR. P. SMITH: But that implies that we
have to have a program to -- well I'm trying to figure
out how a greenfield plant with a non-nuclear
background would enter this business.

I mean, one approach would be to up-front
develop a QA program.

JUDGE BARATTA: That's correct.

MR. P. SMITH: Another approach is the

approach that we took.
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JUDGE BARATTA: The question is does that
approach meet NQA-1 or not. I think that's what we're
here to determine. Okay.

MR. P. SMITH: Well, I think just to add
on that though, you know, I think it's fundamentally
how did we assure quality in the work product.

JUDGE BARATTA: Well, yes, that's the
guestion.

MR. P. SMITH: Ultimately --

JUDGE BARATTA: I mean, how do you, you
know, ensure that. You do agree that the subsurface
investigations that were done in 2007 involved
investigations that were safety-related or would
support safety-related --

MR. P. SMITH: Absolutely, which is why we
insisted that they be done under a program.

JUDGE BARATTA: And the basis for saying
that it was done under a program is strictly that
Black & Veatch had a program.

MR. P. SMITH: Had a program.

JUDGE BARATTA: Which had been audited by
other folks doing similar work. Is that correct?

MR. P. SMITH: Correct.

JUDGE BARATTA: Actually I guess it's more

that there was a NUPIC audit, not -- because in the
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testimony I think don't you talk to both?

MR. P. SMITH: So there was a NUPIC audit
that was done in the end of 2007. There was an
earlier audit -- oh, 2006, I'm sorry. Thank you,
Steve. In 2006. And that's what we based our
selection on.

There was a subsequent audit done in the
end of 2007 that we were invited to participate in but
were unable to by Entergy.

JUDGE BARATTA: Going to the owner's
engineer concept, you said you had him doing -- or her
doing a variety of functions, correct?

MR. P. SMITH: Correct.

JUDGE BARATTA: Were any of those
functions -- did they perform both line functions? Or
as well as --

MR. P. SMITH: They weren't safety-
related. We had the owner's engineer gather data for
us. Mine our document library to fulfill responses
for a request for information from Black & Veatch
Kansas City on the COLA project.

We had the owner's engineer do a site
planning for us as to where we would locate a cooling
tower, help us select cooling tower technology.

The owner's engineer facilitated our
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reactor technology selection effort. Owner's engineer
developed an early implementation schedule. A number
of activities.

JUDGE BARATTA: Did that particular
individual have QA training? And if so, what level?

MR. P. SMITH: So, the owner's engineer is
an organization. It's not an individual.

The owner's engineer within one of the
tasks that we had set out originally for the owner's
engineer was the development of the Fermi -- I'm
sorry, the ND QAPD. And so that was an activity. And
within the organization they had Mr. Ashworth and
there was one other individual too that I don't recall
his name right now that were QA professionals.

JUDGE BARATTA: And are they the same ones
that observed the activities at the site?

MR. P. SMITH: Yes.

JUDGE BARATTA: And are they the same ones
who -- I believe there was reference to -- yes.

MR. P. SMITH: I'm sorry, I just wanted to
clarify. So, Mr. Ashworth from the owner's engineer
was out on the site and the other individual who I
can't recall his name right now was out as well. From
the owner's engineer side.

And then in addition to that Black &
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Veatch Kansas City, QA organization, the Appendix B
NQA-1 performed surveillances of activities
periodically on the site. And the individual who did
that was Art Layfield.

JUDGE BARATTA: What was done relative to
the data that came from Fermi 2 to ensure that it was
collected under a QA program? Were any audits or
reviews done of the Fermi 2 program?

MR. P. SMITH: Not from a Fermi 3
perspective. So I think what you're referring to --
well, first of all, I think met data was mentioned
previously.

JUDGE BARATTA: Yes.

MR. P. SMITH: Met data is collected under
the Fermi 2 met tower. It's an operational met tower.
It's part and parcel of operations. That data is
logged, computer logged.

What we did is we got downloads of the
information from the Fermi 2 plant computer system and
transmitted that to Black & Veatch for use in the COLA
under a request for information from Black & Veatch.

JUDGE BARATTA: How was that, the
transmittal of that data done so as to ensure that
there was a clear chain of custody to avoid any

manipulation of the data? If there was no QA program
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that DTE --

MR. P. SMITH: Right. Go ahead, Steve,
and answer the question.

MR. THOMAS: As part of the COLA
development we established a process called the
request for information process, also referred to as
the RFI process. So that was done underneath our QA
program, underneath the Black & Veatch program.

So we submitted -- and the RFI process
allowed us to request information from DTE or from GEH
or other wvendors that we needed design input for for
the COLA.

One of those RFIs related to the met data
that we requested from DTE. So as part of that RFT
process we would £fill out the request with the
information that we were looking for. DTE would then
provide that information and they would sign saying
here's the information. And then we would sign that
we received the information and that it met our needs.

Now, in the case of the met data what we
did to ensure the fidelity of the data or the
usability of the data, we didn't just use the data
carte blanche. We went and reviewed all that data and
established a criteria for which data should be

excluded. Because sometimes an instrument will stick
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or you know, for example, and we don't want to use
incorrect data.

So that review of that data was all
documented as part of a Black & Veatch calculation
which had a preparer, a verifier and an approver. And
then that data could be used as input into the various
analyses that relied on that data.

JUDGE BARATTA: Okay, and that was a Black
& Veatch developed process. Correct?

MR. THOMAS: That's correct.

JUDGE BARATTA: What did DTE do to ensure
that Black & Veatch was following that process? Isn't
that a requirement typically of a QA program, to make
sure that a vendor is following their processes?

MR. P. SMITH: So, during the COLA
development the next phase for us was the acceptance
review of that information. So when it was turned
into the COLA work product we had our ND QAPD in place
and all of its implementing procedures. And we had
checklists and we had review packages that were
produced by B&V for us to review and comment on.

And those included all of the sources of
information. Not physically the sources of
information but we were able to verify that there was

a path via the DBM, the site development basis matrix
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for each chapter and section that there was a
reference to a B&V calculation, a reference to where
the source was and that there were trails. So we
reviewed that as well as we reviewed it against --

JUDGE BARATTA: Right. When you do it
isn't it true that when you do a calculation under a
QA program typically what you have is a set of calc
notes with sample calculations followed by a series of
checks and balances? Is that true?

MR. P. SMITH: Go ahead and describe the
calculation.

MR. THOMAS: I think that's a fair summary
but I believe that's a very brief summary. The
calculation obviously has several sections --

JUDGE BARATTA: I can't testify. That's
why I'm asking you.

MR. THOMAS: Yes, it has design inputs.
We have to identify all the design inputs. All the
design inputs have to have a reference so that whoever
is doing the independent verification can go back and
not necessarily have -- and not have to rely on the
preparer. But he can verify that that calculation is
correct based on the information that's presented. So
there's design inputs.

Any assumptions that are made in the
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calculation are identified, what the basis for those
assumptions, the methodology is provided in the
calculation and then the results. And then obviously
whatever attachments that you have to go with that
calculation.

MR. P. SMITH: So, but every calculation
is not reviewed by an in-line QA person. QA -- the
quality is built into the system that develops the
calculation. The calculation was developed under a
procedure that tells you what the criteria are for
design inputs. It tells you if you're going to use an
analytical method how vyou have to wvalidate the
analytical method vyou're going to use, various
attributes like that.

The function of quality assurance in that
system is in the ©performance of audits and
surveillances that verify on a sampling basis that
those procedures and programs are being followed.

JUDGE BARATTA: All right, that's my --
understood. Now, the question is did your acceptance
program do any surveillance to or sampling of the data
that was cited.

Did you not say earlier that you checked
to make sure there was something referenced where the

data came from? Did you go back to that reference?
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MR. P. SMITH: No, we didn't go beyond
that because that function was fulfilled by Black &
Veatch quality assurance in their oversight of the
COLA development.

JUDGE BARATTA: But how did you ensure
that they in fact performed that oversight?

MR. P. SMITH: Because I had access to the
audits and surveillance reports that Black & Veatch
did.

JUDGE BARATTA: What I asked a minute ago,
did you go back and look at those to make sure that
they were in compliance.

MR. P. SMITH: Well, no, I did not go and
physically look at everything that Black & Veatch did.

JUDGE BARATTA: But did you sample at
least?

MR. P. SMITH: ©No. The extent of the
review that we did for acceptance was as I described
against the checklists and verifying that we had
evidence of the information and how it had been
developed.

JUDGE BARATTA: So I go back to how did
you maintain responsibility as required by NQA-1 for
the OQA.

MR. P. SMITH: I think that is maintaining
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responsibility.

JUDGE BARATTA: I'm sorry, I'm a little
skeptical about that. You want to ask a few questions
while I catch up?

JUDGE CHARBENEAU: Let me ask a couple.
Can we go forward to page -- trying to get to Q 28.
Forty-eight, I'm sorry. It's probably page 28. Yes,
it's page 29. There we are.

Okay, i1f we start with the line that says
during the initial -- this is -- now we're looking at
the time period, as I understand kind of a time line
contract with Black & Veatch is March 2007. The
nuclear development program for DTE was established in
April 2007, and the DTE quality assurance program in
February 2008. So we're at the time frame prior to
2008.

And we're seeing here that during this
initial phase there were no audits. There was no
surveillance by DTE personnel. And yet further down
there's an assertion that DTE is providing oversight.
What exactly are we doing at that time?

MR. P. SMITH: During the conduct of the
site investigations? So this is the sentence. 1In
addition to the applicable programs for operating the

Fermi Unit 2 for access work control and contractor
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oversight were utilized for that site work. Is that
what you're referring to?

JUDGE BARATTA: Yes.

MR. P. SMITH: Okay. So that -- so I was
paired with BNV's site manager who -- all of the
contractor personnel, the drillers, the B&V

geotechnical engineers, the laborers, everybody who
was involved in the drilling. And we were paired and
basically our daily routine looked something 1like
this, is that on the day that -- on a particular day
we'd have our first morning meeting, pre-job brief and
go through the activities for the day.

Typically we were operating three drill
rigs in three different locations on the site. I had
an interface responsibility with the Unit 2 operations
department because they needed to know where I was
drilling onsite on that particular day.

Once all of those things were fulfilled I
-- and I had one other person who we were trading off
for the period of time. We went out throughout the
day and observed the activities at the drill rigs.

JUDGE CHARBENEAU: So you were actually
observing the activities, the collection of core?

MR. P. SMITH: Yes.

JUDGE CHARBENEAU: Were there any -- and
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UNITED STATES OF AMERICA

NUCLEAR REGULATORY COMMISSION

+ + + + +

ATOMIC SAFETY AND LICENSING BOARD PANEL

+ + + + +

HEARING
___________________________ %
In the Matter of: : Docket No.
DETROIT EDISON COMPANY : 52-033-COL
ASIBP No.

(Fermi Nuclear Power 09-880-05-COL-BD0O1

Plant, Unit 3)

Thursday, October 31, 2013

Monroe County Courthouse
Board Meeting Room
125 E. Second Street

Monroe, Michigan

BEFORE:
RONALD M. SPITZER, Chair
DR. ANTHONY J. BARATTA, Administrative Judge

DR. RANDALL J. CHARBENEAU, Administrative Judge
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P-R-O-C-E-E-D-I-N-G-S
9:27 a.m.

CHATIRMAN SPITZER: Good morning.
Everybody present and accounted for, at least everyone
we need to get started this morning?

MR. TYSON SMITH: Yes, Your Honor.

CHAIRMAN SPITZER: Before we move or
resume the testimony of the DTE witnesses on
Contention 15, we received two new proposed exhibits,
and we'll go ahead and deal with them now, or at least
I assume DTE wants to move into evidence its new
exhibit, which is 000108.

(Whereupon, the document was marked as

DTE Exhibit 000180 for identification.)

MR. TYSON SMITH: Correct. That's the B&V
Employee Concerns Program Procedure MP1.2 that we
discussed yesterday.

CHAIRMAN SPITZER: Is there any objection
to that exhibit being admitted?

MR. LODGE: No, Your Honor, not from
Interveners.

MS. CARPENTIER: And not from staff.

CHAIRMAN SPITZER: Very well. That will
be admitted.

(Whereupon, the document marked as DTE
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governed by a DTE QA Program meeting the requirements
of Appendix B."

Do you agree that that statement is true?
Maybe we could -- yes, there we go.

MR. PETER SMITH: That's true. For the -
for the work that was done prior to the -- if we're
referring to the period of the site investigation
work, we did not have a -- a -- a DTE Appendix B QA
Program that we applied to the work, however, the work
was done under Black and Veatch's Quality Assurance
Program.

CHAIRMAN SPITZER: All right. I think we
understand your position. Unless my colleagues have
anything further, we can move onto the NRC staff
witnesses.

And if NRC counsel will introduce their
witnesses to us and identify them?

MS. CARPENTIER: Certainly, Your Honor.
Beginning at your far right is Adrian Muniz, who is
the overall project manager for the Fermi 3 SER. In
the middle is George Lipscomb, who is the technical
reviewer for chapter 17, section 5 of the SER, which
is the review of the QA Program. And to his left is
Ida Rivera-Verona, who is his predecessor. She was

the person who first flagged this issue in the summer
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of 2009. She's the author of some of the emails that
the interveners have cited. She led the inspection

team that did the inspection in August 2009 and she's
the primary author of the NOV. Mr. Lipscomb was also
a member of that inspection team and he was also a
member of the 2010 staff inspection of Black and
Veatch.

CHAIRMAN SPITZER: Since we just had them
out, why don't we go back to the emails that were just
up on the screen. Go back to Intervener's 3, if we
could, and we'll see if we can find that language
again. Yes, there we go. This language that we've
highlighted is however based on our continued review,
the staff determined that the oversight provided by
DTE was not governed by a DTE QA Program meeting the
requirements of Appendix B.

Mr. Lipscomb, do you still agree with that
-- or do you agree? It's not your document, I
believe. Do you agree with that statement?

MR. LIPSCOMB: At the time that is
correct.

CHAIRMAN SPITZER: Well, is it true today?
Understanding that we're referring to the pre-
application period. I believe that's what's intended

here.
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MR. LIPSCOMB: If it's pre-application,
that's a correct statement.

CHAIRMAN SPITZER: All right. And is it
the staff's position that that is in your view
consistent with NRC requirements; that is that, there
need not be a DTE QA Program meeting the requirements
of Appendix B during that time period?

MR. LIPSCOMB: DTE did not have to have a
QA Program during that time period but they had to
assure that the safety-related activities met the
requirements of Appendix B.

JUDGE BARATTA: I really don't understand
how you can do that. Can you explain that to me?

MR. LIPSCOMB: Absolutely. DTE did not
have a program at that point, but they contracted to
Black and Veatch that did have a Quality Assurance
Program that met the requirements of Appendix B. So
they ensured as part of their application that those
safety-related activities that occurred prior to their
application in September of 2009 did meet the
requirements of Appendix B through contract names with
Black and Veatch.

JUDGE BARATTA: How much experience do you
have in QA?

MR. LIPSCOMB: I have 20 years Navy
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experience. During that period I was the safety
department head in the aviation squadron. I was also

a quality assurance officer during that period, which
has direct quality assurance attributes as far as
inspecting, audits, qualifications of individuals.
I've also been at GE-Hitachi in supply chain
management there and worked with the quality assurance
members there. I also have been at the NRC, and since
at the NRC the majority of my job is related to
quality assurance, which is six years roughly.

JUDGE BARATTA: Okay. And the six years
with the NRC, is that the first time you had to meet
Appendix B requirements?

MR. LIPSCOMB: That's correct.

JUDGE BARATTA: And what about NQA-17?

MR. LIPSCOMB: That's the same.

JUDGE BARATTA: Okay. And are those
different in your background with the military?

MR. LIPSCOMB: They are different.

JUDGE BARATTA: Thank you. Isn't it the
basic philosophy of QA which is expressed in Appendix
B and NQA-1 that oversight has to be provided of any
QA Program?

MR. LIPSCOMB: As a basic tenant of QA,

yes.
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1 JUDGE BARATTA: Then how can you say that
2 they ensured that the data and such collected by Black
3 and Veatch was in fact quality data if there was no
4 required oversight, which is I think what I said?

5 MR. LIPSCOMB: That is correct, they can
6 have assurance by other methods that the data meets
7 the requirements of Appendix B without what you'd
8 consider a full Quality Assurance Program.
9 JUDGE BARATTA: Please explain what those
10 are then in detail.
11 MR. LIPSCOMB: Explain what what are?
12 JUDGE BARATTA: Those other methods that
13 you referenced.
14 MR. LIPSCOMB: Sure. In the case of the
15 Fermi 3 plant DTE had contractual oversight over Black
16 and Veatch.
17 JUDGE BARATTA: Okay. Could you go into
18 more detail there?
19 MR. LIPSCOMB: Sure. They issued a
20 purchase order to Black and Veatch accompanied by a
21 number of quality and technical attachments and
22 requirements that laid out the requirements for the
23 work that Black and Veatch was doing. Those
24 requirements required that Black and Veatch meet the
25 requirements of Appendix B. And so through

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(Page 71 of TOtal) (202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




USCA Cas

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

(Page 72 of Total)

s

583

» #15-1173  Document #1662707 Filed: 02/23/2017  Page 72 of 380

contractual methods they did do that through
procurement, and they supplemented that by internal
methods using their ND QAPD at the time for part of
that pre-application time. And then they supplemented
also by hiring an owner's engineer, and they also
supplemented it by doing a -- a variety of like
surveillance-type activities and oversight, some of
which might not have been formally documented.

JUDGE BARATTA: Are you familiar with the
Midland decision that was cited yesterday?

MR. LIPSCOMB: I'm not.

JUDGE BARATTA: Okay. You can provide or
require something be done, but how do you ensure that
it was in fact done? What you've given me are
basically requirements that they do things. In your
mind how did DTE ensure that they were done?

MR. LIPSCOMB: Well DTE required Black and
Veatch to meet certain standards. As I outlined in my
testimony and just a moment ago, they put certain
methods in place to verify and control the contractor.
And then -- that's for pre-application. And then
after they submitted the application they continued
the oversight. They completed audits and the did
other activities. So from a DTE perspective, that's

what I'm aware of that they did.
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MS. RIVERA-VERONA: Can I add?

JUDGE BARATTA: Sure.

MS. RIVERA-VERONA: During the inspection;
if we can bring up the Exhibit 2 of the staff, we did
mention that during our inspection we did look at the
surveillances and activities that were completed prior
to the -- if you can go -- let me look at the page
number.

JUDGE BARATTA: Did you say Exhibit 27

MS. RIVERA-VERONA: Yes, that's our
inspection report. And during the inspection report
we did mention that we did look at the audits and
surveillances. There were a total of eight of them.
If you can go to page 10, to the bottom of page 10, we
look at all these surveillances that were performed in
support of the pre-application activities. And that
would include all the activities that were conducted
by Black and Veatch to verify that all the
requirements and contract requirements were -- were
done.

JUDGE BARATTA: And these were formed --

MS. RIVERA-VERONA: We look at them during
the inspection.

JUDGE BARATTA: No, I'm referring to the

surveillance.
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MS. RIVERA-VERONA: It was a combination
between Black and Veatch and -- and DTE.

JUDGE BARATTA: Okay. What this says is
the NRC inspectors were provided eight surveillances
of Fermi 3 site characterization and COL application
activities between July 2007 and June 2008.

MS. RIVERA-VERONA: Yes.

JUDGE BARATTA: In one audit, right.

MS. RIVERA-VERONA: And if you can go to
-- to the next page?

JUDGE BARATTA: Okay.

MS. RIVERA-VERONA: I'm sorry.

CHAIRMAN SPITZER: If I may interject for
a section. To make sure we've got the records clear,
I believe the document we're talking about is NRC S2.

MS. RIVERA-VERONA: S2, yes. Did I say 3°?

JUDGE BARATTA: No, you said 2.

MS. RIVERA-VERONA: Oh, okay.

CHAIRMAN SPITZER: All right. There was
some uncertainty.

JUDGE BARATTA: Yes. Okay. Now these
surveillances though were conducted not by DTE, but by
B&V. That's on the top of the next page. Or five of
the eight surveillances, particularly the ones that

were done between July 2007 and June 2008.
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MS. RIVERA-VERONA: Yes.
JUDGE BARATTA: Okay. So the staff
considers those to be adequate --
MS. RIVERA-VERONA: We do.
JUDGE BARATTA: -- even though it's not

DTE doing the work? It's a contractor for DTE?

MS. RIVERA-VERONA: Yes.

MR. LIPSCOMB: If there's not a specific
regulatory requirement that defines the amount of
oversight that's required.

JUDGE BARATTA: There's some pretty strong
language in NQA-1 though. And you cite NQA-1, don't
you, in the staff Standard Review Plan.

MR. LIPSCOMB: That's correct, we do.

JUDGE BARATTA: Is there evidence that DTE
provided QA oversight of Black and Veatch? I guess
this is Michigan. I think MI stands for Michigan. Is
that correct?

MS. RIVERA-VERONA: Yes.

JUDGE BARATTA: Do you have any evidence
of how they ensured that Black and Veatch Michigan
when they did these surveillances did the correctly?

MR. LIPSCOMB: I -- I have not reviewed --
other than what's in the inspection report that the

inspection team reviewed, I haven't reviewed anything
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1 specific to Black and Veatch Michigan.

2 JUDGE BARATTA: And yet you feel that that
3 satisfied the requirements that are cited in your
4 Standard Review Plan from NQA-1°?

5 MR. LIPSCOMB: If we could bring up the
6 staff Exhibit No. 1, S1, which is our SER for Section
7 17.5? And there's a section in this that refers

8 specifically to the conclusions reached for pre-
9 application activities, and that would be on page 17-
10 35. There it is. Staff conclusions for pre-

11 application activities. And in that paragraph right
12 there we outline our conclusions and how we reached
13 them.

14 And if vyou 1look in that paragraph,
15 probably about the fifth -- fifth line down where it
16 starts -- the beginning 1line is -- is "Internal
17 oversight. If you go to the end of that, it says,
18 "The staff also determined that the applicant is not
19 required to implement a QA Program in compliance with
20 the criteria of Appendix B, however, the applicant did
21 establish applicable portions of an Appendix B program
22 by creating the ND QAPD and by creating procedures for
23 implementing those elements of the ND QAPD associated
24 with the activities planned in support of the review
25 and acceptance of the Black and Veatch COLA
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application work product." And then it goes on.

JUDGE BARATTA: All right. When was the
ND QAPD put into effect?

MR. LIPSCOMB: In early two-thousand -- in
the early two-thousand of eight.

JUDGE BARATTA: Were there activities that
were covered under the Section 2.20 of the -- vyes,
sorry -- the quality assurance, ASME quality assurance
requirements? Were they done prior to 20087

MR. LIPSCOMB: Well, that would be a -- an
applicant question for the exact timeline, but my
understanding is that there were geology-type
activities that were safety-related that occurred
prior to the application.

JUDGE BARATTA: But you say for activities
occurring before the date of the COL application. Now
doesn't that include that time period?

MR. LIPSCOMB: Yes, it does.

JUDGE BARATTA: Then don't you know
whether or not they were done prior to 20087?

MR. LIPSCOMB: Well, I know that they
would have had to have been done if they supported
what was submitted with the original application. I
did not review the geology portions of the

application, and I would assume if you're referring to
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the sections of work that were done by Black and
Veatch in 2007-2008 time frame, then, yes, they would
have been pre-application.

JUDGE BARATTA: But they would be covered
by your statement though?

MR. LIPSCOMB: Covered by what?

JUDGE BARATTA: Your statement that
appears for activities occurring before the date of
the COL application it appears.

MR. LIPSCOMB: That -- that's correct.
They would be covered.

JUDGE BARATTA: Well, they were not
covered though then by the ND QAPD. So is your
statement correct in that chapter?

MR. LIPSCOMB: Well, the -- you got to I
guess keep in perspective that the activities were
being conducted by Black and Veatch as a contractor to
Detroit Edison. So if the activities occurred before
Detroit Edison put in place internally the
programmatic controls of their ND QAPD, then you're
correct they would be before the ND QAPD. But it is
possible that some of those activities occurred after
that document was put in place at the Detroit Edison
facility. Because there's a time period that's before

the activities were going out and there's a time
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period after prior to application.
JUDGE BARATTA: Yes, I understand that

from the previous testimony. What I'm trying to get
at though is this paragraph that you referenced
appears to imply that all of the activities that
occurred before the day of the COL application; I'm
just reading what you wrote, were done under the ND
QAPD Program, and that doesn't seem to be correct.

MR. LIPSCOMB: Well, I -- I think that
what is being said here is that the ND QAPD was put in
place at some point prior to the application and that
-- that the staff's position is that they did not have
to have a QA Program in compliance with Appendix B in
pace at -- at DTE at that point. But they did
establish some procedures, and that's one example of
procedures that they put in place.

CHAIRMAN SPITZER: But I take it under
your interpretation they didn't have to do that.
Every bit of work done before the COL application was
submitted could have been done by Black and Veatch
with not oversight review whatsoever by the license
applicant? Is that correct?

MR. LIPSCOMB: They were -- they were not
required to have a Quality Assurance Program in place,

but they are required to make sure each and every one
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Quality Assurance Program. The applicant may delegate
to others such as contractors, agents or consultants
the work of establishing and meeting the Quality
Assurance Program or any part thereof, but shall
retain responsibility for the Quality Assurance
Program."

That would seem to mean to me that the
applicant must be actively involved in retaining
responsibility during the pre-application phase,
assuming Appendix B applies in some manner. Do you
disagree?

MR. LIPSCOMB: Appendix B does apply pre-
application and post-application.

CHAIRMAN SPITZER: So the applicant must
retain responsibility during the pre-application
phase?

MR. LIPSCOMB: But the applicant is not an
applicant until they apply.

CHAIRMAN SPITZER: So how do we make sense
of your interpretation that -- it seems to lead to the
completely irrational result that something that
doesn't exist -- if Appendix B applies, the applicant
has to retain responsibility. But you're telling me
there is no applicant in the pre-application phase, so

we just seem to be left with a totally incoherent
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version of this regulation. It somehow applies but

doesn't apply.

MR. LIPSCOMB: Well, Appendix B applies
pre and post-application.

CHAIRMAN SPITZER: Maybe I should save
this for your counsel.

JUDGE BARATTA: Yes, I think that would be
best.

MS. CARPENTIER: Just to clarify, the
distinction between the applicant pre and post-
application 1s not at the core of the staff's
argument. That's more DTE's argument in testimony.
And we frame it in a different way, which we can
discuss as needed.

CHATRMAN SPITZER: It will be needed.

JUDGE BARATTA: It sure seemed like it was
in that anyway.

MR. TYSON SMITH: Along those lines I
think there's a distinction between enforcement
authority, which is part of what this NOV is about,
and licensing requirements, which is what, you know,
DTE has demonstrated that it retained responsibility
by, among other things, requiring that B&V have an
Appendix B Program and apply that to site

investigation activities.
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1 inspection of both Detroit Edison and Black and
2 Veatch. So we used both together to reach the staff
3 conclusion that the Appendix B requirements were met
4 even if Detroit Edison did not have a program prior to
5 the application.
6 JUDGE BARATTA: So you do now agree that
7 Detroit Edison had to do something other than simply
8 say, okay, Black and Veatch has a program? You just
9 told me that there was what I'll call oversight,
10 correct? Because this is not explained in your
11 discussion about the conclusions of the pre-
12 application activities. 1In fact, I think that appears
13 to me to be sgomewhat misleading because you rely
14 strictly on the fact that there was an ND QAPD there.
15 At least that's what I see in that 17-35 paragraph
16 that you cited earlier.
17 MR. LIPSCOMB: We did not rely on the ND
18 QAPD. That was part of what they did. It was
19 mentioned that they had that in place, but that was
20 not relied upon. They relied on their subcontractor
21 Black and Veatch and their program as part of the
22 contracting for eh Appendix B -- meeting the
23 requirements of Appendix B and NQA-1. That was --
24 that was the primary method, and then other things
25 were put in place as they went.
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MS. RIVERA-VERONA: For the geotechnical
activities.

MR. LIPSCOMB: For the early geotechnical
activities.

JUDGE BARATTA: Right, that's what's in
question are those. All right. I understand your
position, I think.

CHAIRMAN SPITZER: If DTE could exercise
satisfactory control through contractor oversight
before the COL application was actually submitted,
then why after the submission date does it suddenly
become necessary that the applicant develop an
Appendix B Program, or have an Appendix B Program?

MR. LIPSCOMB: Well, once -- once they're
an applicant, there are a large number of requirements
that go in place. So I think we've discussed quite a
few of them. So I guess it gets into when you become
an applicant more activities need to be in house, I
guess we would say, that they would need to have the
program in place to guide those activities. At that
point they would have to as an applicant.

CHAIRMAN SPITZER: Well, just --

MR. LIPSCOMB: And --

CHAIRMAN SPITZER: Sorry. Go ahead.

MR. LIPSCOMB: No, I was saying that
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there's -- there's two parts to it: There's the
enforcement part as to whether you can issue a Notice
of Violation, for instance, for something that --
while they're not an applicant, which is the reason
that we retracted the NOV, but there's still the
requirement to meet Appendix B, whether it's pre or
post-application.

CHAIRMAN SPITZER: Are you familiar with
the requirements of the regulations and in 10 CFR 52.5
dealing with employee protection?

MR. LIPSCOMB: Well, I don't have the
words in front of me, but I'm generally familiar with
them.

CHAIRMAN SPITZER: Are those enforceable
by the NRC before a COLA has been received by eh NRC?

MR. LIPSCOMB: Well, the decision of
whether something is enforceable is -- is determined
by our Office of General Counsel and our Office of
Enforcement. So if it's a situation that's not a
standard situation, which in this particular case that
might be the case, that would have to be decided as to
whether those particular regulations required.

Now you're referring to 52.5 specifically?

CHAIRMAN SPITZER: That's what this

question refers to, yes.
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MR. LIPSCOMB: Which is the employee
protection requirements?

CHATRMAN SPITZER: I believe so.

MR. LIPSCOMB: And it gives kind of a long
list of who it applies to; I could read it if you
like, but it does say an applicant for a license. So
it would -- in my mind would apply at the time that
they become and applicant.

CHAIRMAN SPITZER: But not before?

MR. LIPSCOMB: Well, that's my
interpretation and my -- my opinion, but Office of
General Counsel and Office of Enforcement would have
to make their decision on any particular Notice of
Violation or any type of citation for something. But
that would be my interpretation, the way I read that.
But to be said, if there were, as we brought up, a --
a situation where an employee wanted to enact parts of
the employee protection, when they apply for an
application, they become an applicant. So at that

point certainly that would apply.

MS. RIVERA-VERONA: If I can add, if -- if
a -- if an employee raises concern about application
before the staffs -- NRC staffs receive an

application, there is nothing we can enforce. There

is nothing we -- we can do at a time. We don't have
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CHAIRMAN SPITZER: Okay. And what
specific concerns did you have about the quality of
that information?

MS. RIVERA-VERONA: That it was actually
performed under a QA Program, under Appendix B QA
Program.

JUDGE BARATTA: Yes, we just heard that
there's no requirement to perform it under an Appendix
B QA Program. I guess I find that very confusing.

MS. RIVERA-VERONA: If -- if I can add,
from what I understand that my colleague here said,
the requirements will have to be met, but it was not
required to be -- it was the applicant to have that
program in place. We did have to verify that the
requirements of Appendix B were met for all the safety
activities that were used to develop the application.

JUDGE BARATTA: Do you know of any other
instance in which a nuclear power plant that has begun
the NRC application process toward a commercial power
operating license has informed the NRC that they were
not actually an applicant until the very day their
completed application was turned into the NRC in final
form?

MS. RIVERA-VERONA: I'm not aware.

MR. LIPSCOMB: I'm not aware either.
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issue that's still out there.

CHAIRMAN SPITZER: All right.

JUDGE BARATTA: And it's your position
that as 1long as they can demonstrate that they
retained responsibility, even though they didn't have
a fully-develop QA Program or any QA Program -- well,
any formal QA Program themselves --

MS. CARPENTIER: I'm sorry, I didn't hear
those last few --

JUDGE BARATTA: I say it's your position
that they retained responsibility as required by
Appendix B even though they did not have a formal
full-blown QA Program at the time in question, which
is I guess prior to 20087?

MS. CARPENTIER: That's correct. It was
a limited set of activities. They had not yet staffed
their QA positions, so their own senior management was
doing that sort of oversight.

JUDGE BARATTA: And that's sufficient to
satisfy the responsibility?

MS. CARPENTIER: For the scale of
activities that were taken place, yes.

JUDGE BARATTA: Yes. And I believe the
interveners say no? Okay.

MS. CARPENTIER: Okay. To continue, the
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1 distinction about how Appendix B applies pre and post-
2 licensing is somewhat distinct from this enforcement
3 question. What the applicant was required to do on
4 September 18th, 2008 when they submitted the
5 application was to explain to the NRC what QA Program
6 did apply to design work that occurred pre-

7 application. It didn't have its own program. We know

8 that. We've discussed that at length. But they had

9 to point to something, and in this case the Black and
10 Veatch Program.

11 As of summer of 2009 they had not vyet
12 pointed to anything in their presentations to the NRC.
13 The June emails that the interveners cite and that
14 were discussed extensively this morning and the early
15 revisions of the application that the applicant has
16 submitted as exhibits do not contain this information
17 about the design-related pre-application work. That's
18 why the staff did inspections and that's why the staff
19 issued RAIs.
20 And we got that information and we ensured
21 that it was included in later revisions to the
22 application. So it wasn't in the application in the
23 summer of 2009. It is there now and the application
24 now has the information as it's been presented here
25 that relates to the design that 10 CFR 52.79(a) (25)
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site investigation activities. And that's exactly
what DTE did here by delegating the responsibility for
executing the program to B&V and retaining
responsibility for the quality of that information.

JUDGE BARATTA: I'm a little concerned
about the way vyou're throwing around the word
"responsibility" there, because the Appendix B really
says the applicant may delegate to others such as
contractors, agents or consultants the work of
establishing and executing a Quality Assurance
Program, not the responsibility.

MR. TYSON SMITH: I'm sorry, I did
misspoke. We delegated the work, not the
responsibility.

JUDGE BARATTA: And I'll also refer to
your rebuttal statement position, because you made the
same error there in that you stated that -- delegated
to Black and Veatch the responsibility for
establishing and executing a QA Program. And this is
on -- I think it's page 10 of your rebuttal statement.
And then go on to say DTE retained overall
responsibility of the program.

MR. TYSON SMITH: Well, I have no reason
to doubt that that's what that says, and that's

certainly a misstatement. It should be delegated

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433
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12-12 regarding the adequacy of the DEIS discussion of the offsite transmission corridor
constituted “new” information. The Board stated: “To the extent Intervenors believe that LBP-
12-12 cures the timeliness problem for Contention 23, they are mistaken.” The Board “simply
made a recommendation” that did “not cure the Intervenors’ failure to bring their NEPA
challenges in response to the DEIS and/or the ER, given that the alleged deficiencies were

apparent in those documents.”'

In other words, the Intervenors may not “piggyback™ on the
Board’s analysis in LBP-12-12. The same legal arguments could have been raised earlier by the

Intervenors based on the ER, independently of the Board.

C. There Was No Material Difference Between the DEIS and FEIS

In the Petition for Review, the Intervenors also claim that the resubmitted
proposed Contention 23 was timely because “[d]isparate assertions of the Transmission Corridor
footprint between the ER and DEIS created a dispute of fact.”**> The Intervenors (Petition for
Review at 8) focus on the following statements as the basis for the supposed “difference”

between the ER/DEIS and FEIS:

By reconfiguring conductors, new lines in this portion of the
ER (at 3-17) route could use existing towers, but placement of additional
transmission infrastructure may be necessary.

By reconfiguring conductors, new lines in this portion of the
DEIS (at 3-17) | route could use existing towers, but placement of additional
transmission infrastructure may be necessary.

For a portion of this eastern 18.6-mi segment of the proposed
route, reconfiguring existing conductors may allow for the use of
existing transmission infrastructure without the need for building
additional transmission infrastructure.

FEIS (at 2-46)

republished in the FEIS the same data and conclusions that were published in the DEIS -
became known only with the publication of the FEIS.”).

3 April 30 Order at 22.

32 Petition for Review at 8.

10
(Page 91 of Total)
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According to the Intervenors, the ER and DEIS acknowledge that new
transmission corridor infrastructure “may be necessary,” but the FEIS states that by
reconfiguring existing conductors DTE could use existing transmission infrastructure “without

the need for building additional transmission infrastructure.”

The Intervenors argue that the
“later assessment” in the FEIS must be “based on new data which is not disclosed in the FEIS”
and that the NRC Staff provided no support or explanation for concluding that there will be
fewer impacts in the transmission corridor.*® This argument is flawed for two reasons.

First, the FEIS explains that reconfiguring existing conductors “may allow” for
the use of existing transmission infrastructure without the need for building additional
transmission infrastructure. The FEIS conclusion is functionally identical to that in the DEIS
and ER, which also acknowledged the possibility that existing towers could be used by
reconfiguring conductors, but nevertheless allow that placement of additional transmission
infrastructure “may be necessary.” The ER, DEIS, and FEIS all recognize the potential to use
existing transmission corridor infrastructure, but none definitively conclude that additional
infrastructure is unnecessary. The Intervenors’ misreading of the FEIS cannot cure their
tardiness in filing Contention 23.%

Second, in the Petition for Review the Intervenors compare text in Chapter 3 of

the DEIS to Chapter 2 of the FEIS. This approach presents a misleading view of the differences

33 Petition for Review at 8.

34 Id. at 9.

3 See Georgia Institute of Technology (Georgia Tech Research Reactor, Atlanta, Ga.),

LBP-95-6, 41 NRC 281, 300 (1995) (explaining that a petitioner’s imprecise reading of a
reference document cannot serve to generate an issue suitable for litigation).

11
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DEIS (at 3-17)

FEIS (at 3-17)

By reconfiguring conductors, new
lines in this portion of the route could
use existing towers, but placement of
additional transmission infrastructure
may be necessary.

By reconfiguring conductors, new
lines in this portion of the route could
use existing towers, but placement of
additional transmission infrastructure
may be necessary.

DEIS (at 2-45)

FEIS (at 2-46)

For a portion of this eastern 18.6-mi
segment of the proposed route,
reconfiguring existing conductors
may allow for the use of existing
transmission infrastructure without
the need for building additional
transmission infrastructure.

For a portion of this eastern 18.6-mi
segment of the proposed route,
reconfiguring existing conductors
may allow for the use of existing
transmission infrastructure without
the need for building additional
transmission infrastructure.

There are also no “revision bars” in the margin of the FEIS that would indicate a
change from the DEIS. An “apples-to-apples” comparison therefore confirms the absence of any
new or materially different information in the FEIS that could support a timely contention. As a
result, there is no “inconsistent speculation about the reuse of existing Transmission Corridor
towers” that could provide the basis for a timely contention. The Intervenors’ attempt to revive
Contention 23 should be denied.

D. Contention 23 Was Inadmissible

In LBP-12-12, the Board did not conclusively resolve the admissibility of
Contention 23 because it denied the contention as untimely. The Board noted, however, that
“[g]iven the very limited analysis in the DEIS of these and other environmental impacts arising
from the transmission line corridor, [the Intervenors’] claims may have been admissible had they
been filed in a timely manner.” The Board’s reasoning appears to be closely linked to its views

of the legal issues that underlie its request to conduct a sua sponte review in LBP-14-09. As

12
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ENTERGY NUCLEAR VERMONT
YANKEE, LLC AND ENTERGY
NUCLEAR OPERATIONS, INC.
(Vermont Yankee Nuclear Power
Station)

This proceeding involves an
application by Entergy Nuclear Vermont
Yankee, LLC and Entergy Nuclear
Operations, Inc. for a license
amendment for the Vermont Yankee
Nuclear Power Station, which is located
in Vernon, Vermont. In response to a
notice filed in the Federal Register, see
80 FR 8,355, 8,359 (Feb. 17, 2015), a
hearing request was filed on April 20,
2015 by the State of Vermont.

The Board is comprised of the
following administrative judges:

William J. Froehlich, Chairman,
Atomic Safety and Licensing Board
Panel, U.S. Nuclear Regulatory
Commission, Washington, DC 20555—
0001.

Dr. Michael F. Kennedy, Atomic
Safety and Licensing Board Panel, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555—0001.

Dr. Richard E. Wardwell, Atomic
Safety and Licensing Board Panel, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555—0001.

All correspondence, documents, and
other materials shall be filed in
accordance with the NRC E-Filing rule.
See 10 CFR 2.302.
Rockville, Maryland,

Dated: May 1, 2015.
E. Roy Hawkens,
Chief Administrative Judge, Atomic Safety
and Licensing Board Panel.
[FR Doc. 2015-11039 Filed 5-6-15; 8:45 am]
BILLING CODE 7590-01-P

NUCLEAR REGULATORY
COMMISSION

[Docket No. 52—-033; NRC—2008—-0566]

DTE Electric Company; Fermi 3

AGENCY: Nuclear Regulatory
Commission.

ACTION: Combined license and record of
decision; issuance.

SUMMARY: The U.S. Nuclear Regulatory
Commission (NRC) is providing notice

of the issuance of Combined License
(COL), NPF-95 to DTE Electric
Company (DTE, formerly Detroit Edison
Company) and Record of Decision.
ADDRESSES: Please refer to Docket ID
NRC-2008-0566 when contacting the
NRC about the availability of
information regarding this document.
You may access publicly-available
information related to this document
using any of the following methods:

e NRC’s Agencywide Documents
Access and Management System
(ADAMS): You may obtain publicly-
available documents online in the
ADAMS Public Documents collection at
http://www.nrc.gov/reading-rm/
adams.html. To begin the search, select
“ADAMS Public Douments” and then
select “‘Begin Web-based ADAMS
Search.” For problems with ADAMS,
please contact the NRC’s Public
Document Room (PDR) reference staff at
1-800-397-4209, 301-415—-4737, or by
email to pdr.resource@nrc.gov. The
ADAMS accession number for each
document referenced in this document
(if that document is available in
ADAMS) is provided at the end of this
document.

e NRC’s PDR: You may examine and
purchase copies of public documents at
the NRC’s PDR, Room O1-F21, One
White Flint North, 11555 Rockville
Pike, Rockville, Maryland 20852.

FOR FURTHER INFORMATION CONTACT:
Adrian Muiiiz, Office of New Reactors,
U.S. Nuclear Regulatory Commission,
Washington, DC 20555—0001; telephone:
301-415-4093, email: Adrian.Muniz@
nre.gov regarding safety matters; or
Mallecia Sutton, at 301-415-0673,
email: Mallecia.Sutton@nrc.gov
regarding environmental matters.
SUPPLEMENTARY INFORMATION:

I. Introduction

Under section 2.106 of Title 10 of the
Code of Federal Regulations (10 CFR),
the NRC is providing notice of the
issuance of COL NPF—-95 to DTE and,
under 10 CFR 51.102(c), the Record of
Decision (ROD). With respect to the
application for the COL filed by DTE,
the NRC finds that the applicable
standards and requirements of the
Atomic Energy Act of 1954, as amended,

and the Commission’s regulations have
been met. The NRC finds that any
required notifications to other agencies
or bodies have been duly made and that
there is reasonable assurance that the
facility will be constructed and will
operate in conformity with the license,
as amended, the provisions of the Act,
and the Commission’s regulations.
Furthermore, the NRC finds that the
licensee is technically and financially
qualified to engage in the activities
authorized, and that issuance of the
license will not be inimical to the
common defense and security or to the
health and safety of the public. Finally,
the NRC finds that the findings required
by subpart A of 10 CFR part 51 have
been made.

Accordingly, the COL was issued on
May 1, 2015, and is effective
immediately.

II. Further Information

The NRC has prepared a Final Safety
Evaluation Report (FSER) and Final
Environmental Impact Statement (FEIS)
that document the information reviewed
and NRC’s conclusion. The Commission
has also issued its Memorandum and
Order documenting its final decision on
the uncontested hearing held on
February 4, 2015, which serves as the
Record of Decision ROD in this
proceeding. The NRC also prepared a
document summarizing the ROD to
accompany its action on the COL
application that incorporates by
reference materials contained in the
FEIS. In accordance with 10 CFR 2.390
of the NRC’s “Rules of Practice,” details
with respect to this action, including the
FSER FEIS, Summary ROD, and
accompanying documentation included
in the combined license package, as
well as the Commission’s hearing
decision and ROD, are available online
in the ADAMS Public Documents
collection at http://www.nrc.gov/
reading-rm/adams.html. From this site,
persons can access the NRC’s ADAMS,
which provides text and image files of
NRC'’s public documents.

The ADAMS accession numbers for
the documents related to this notice are:

ML14296A540 .......ccooiviiiiiiiiiiicece e
ML12307A172, ML12307A176, ML12307A177, and

ML12347A202.

ML14308A337 .....eooeeieeieieeieecee e

ML15120A040 ...
ML15120A221

ML15084A160 ......ccveviiiiiiiiciicee e

Enrico Fermi Unit 3”.

Summary of the Record of Decision.
Combined License No. NPF-95.

“Final Safety Evaluation Report for Combined Licenses for Enrico Fermi Unit 3”.
NUREG-2105, “Final Environmental Impact Statement for the Combined License for

DTE COL Application—Revision 8 of the application.
Commission’s Memorandum and Order on the uncontested hearing (Record of Decision).

(Page 94 of Total)
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Dated at Rockville, Maryland, this 1st day
of May 2014.

For the Nuclear Regulatory Commission.
Mark Delligatti,

Deputy Director, Division of New Reactor
Licensing, Office of New Reactors.

[FR Doc. 2015-11038 Filed 5-6-15; 8:45 am]
BILLING CODE 7590-01-P

NUCLEAR REGULATORY
COMMISSION

[NRC-2015-0048]

Compliance With Phase 2 of Order EA-
13-109

AGENCY: Nuclear Regulatory
Commission.

ACTION: Interim staff guidance; issuance.

SUMMARY: The U.S. Nuclear Regulatory
Commission (NRC) is issuing its Japan
Lessons-Learned Division Interim Staff
Guidance (JLD-ISG), JLD-ISG-2015-01,
“Compliance with Phase 2 of Order EA—
13-109, Order Modifying Licenses with
Regard to Reliable Hardened
Containment Vents Capable of
Operation under Severe Accident
Conditions.” This ISG provides
guidance and clarifies the Phase 2
requirements in the order to assist the
licensees that have Boiling Water
Reactors (BWRs) with Mark I and Mark
II Containments in the design and
implementation of either a vent path
from the containment drywell or a
strategy that makes it unlikely that
venting would be needed from the
drywell before alternate reliable
containment heat removal and pressure
control is reestablished. This ISG also
endorses, with clarifications, the
industry guidance contained in Nuclear
Energy Institute (NEI) 13-02, “Industry
Guidance for Compliance with Order
EA-13-109,” Revision 1.

ADDRESSES: Please refer to Docket ID
NRC-2015-0048 when contacting the
NRC about the availability of
information regarding this document.
You may obtain publicly-available
information related to this document by
using any of the following methods:

e Federal Rulemaking Web site: Go to
http://www.regulations.gov and search
for Docket ID NRC-2015-0048. Address
questions about NRC dockets to Carol
Gallagher; telephone: 301-415-3463;
email: Carol.Gallagher@nrc.gov. For
technical questions, contact the
individual listed in the FOR FURTHER
INFORMATION CONTACT section of this
document.

e NRC’s Agencywide Documents
Access and Management System
(ADAMS): You may obtain publicly-
available documents online in the

(Page 95 of Total)

ADAMS Public Documents collection at
http://www.nrc.gov/reading-rm/
adams.html. To begin the search, select
“ADAMS Public Documents” and then
select “Begin Web-based ADAMS
Search.” For problems with ADAMS,
please contact the NRC’s Public
Document Room (PDR) reference staff at
1-800-397-4209, 301-415-4737, or by
email to pdr.resource@nrc.gov. The
ADAMS accession number for each
document referenced (if it available in
ADAMS) is provided the first time that
a document is referenced. The JLD-ISG—
2015-01 is available in ADAMS under
Accession No. ML15104A118. The ISG
for complying with Phase 1
requirements of the order (JLD-ISG—
2013-02) was issued on November 14,
2013 (ADAMS Accession No.
ML13304B836). The NEI 13-02,
Revision 1 is available in ADAMS under
Accession No. ML15113B318.

e NRC’s PDR: You may examine and
purchase copies of public documents at
the NRC’s PDR, Room O1-F21, One
White Flint North, 11555 Rockville
Pike, Rockville, Maryland 20852.

e NRC'’s Interim Staff Guidance Web
site: JLD-ISG documents are also
available online under the “Japan
Lessons Learned” heading at http://
www.nre.gov/reading-rm/doc-
collections/isg/japan-lessons-
learned.html.

FOR FURTHER INFORMATION CONTACT:
Rajender Auluck, Office of Nuclear
Reactor Regulation, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555-0001; telephone: 301-415—
1025; email: Rajender.Auluck@nrc.gov.
SUPPLEMENTARY INFORMATION: The NRC
developed JLD-ISG-2015-01 to provide
guidance and clarification to assist
nuclear power reactor licensees with the
identification of methods needed to
comply with Phase 2 requirements in
Order EA-13-109 (ADAMS Accession
No. ML13130A067), “Order Modifying
Licenses with Regard to Reliable
Hardened Containment Vents Capable
of Operation under Severe Accident
Conditions.” This ISG is not a substitute
for the requirements in Order EA—13—
109, and compliance with the ISG
would not be a requirement.

The accident at the Fukushima Dai-
ichi nuclear power station reinforced
the importance of reliable operation of
containment vents for BWR plants with
Mark I and Mark II containments. As
part of its response to the lessons
learned from the accident, on March 12,
2012, the NRC issued Order EA—12-050
(ADAMS Accession No. ML12056A043)
requiring licensees to upgrade or install
a reliable hardened containment venting
system (HCVS) for Mark I and Mark II

containments. While developing the
requirements for Order EA—12-050, the
NRC acknowledged that questions
remained about maintaining
containment integrity and limiting the
release of radioactive materials if
licensees used the venting systems
during severe accident conditions.

The NRC staff on November 26, 2012,
presented the Commission with options
to address these issues in SECY-12—
0157, “Consideration of Additional
Requirements for Containment Venting
Systems for Boiling Water Reactors with
Mark I and Mark II Containments”
(ADAMS Accession No. ML12325A704).
In the staff requirements memorandum
(SRM) for SECY-12-0157, dated March
19, 2013 (ADAMS Accession No.
ML13078A017), the Commission
directed the staff to: (1) Issue a
modification to Order EA—12-050
requiring BWR licensees with Mark I
and Mark II containments to upgrade or
replace the reliable hardened vents
required by Order EA—12—-050 with a
containment venting system designed
and installed to remain functional
during severe accident conditions, and
(2) develop a technical basis and
rulemaking for filtering strategies with
drywell filtration and severe accident
management of BWR Mark I and II
containments. The NRC subsequently
issued Order EA-13-109 to define
requirements and schedules for
licensees for BWRs with Mark I and
Mark II containments to install severe
accident capable containment venting
systems.

In recognition of the relative
importance of venting capabilities from
the wetwell and drywell, a phased
approach to implementation is being
used to minimize delays in
implementing the requirements
originally imposed by Order EA-12—
050. Phase 1 involves upgrading the
venting capabilities from the
containment wetwell to provide
reliable, severe accident capable
hardened vents to assist in preventing
core damage and, if necessary, to
provide venting capability during severe
accident conditions. Phase 2 involves
providing additional protection during
severe accident conditions through
installation of a reliable, severe accident
capable drywell vent system or the
development of a reliable containment
venting strategy that makes it unlikely
that a licensee would need to vent from
the containment drywell during severe
accident conditions. For
implementation of Phase 1 order
requirements, the NRC issued JLD-ISG—
2013-02 on November 14, 2013 (78 FR
70356), which endorsed, with
exceptions and clarifications, the
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Combined License Application
Part 3: Environmental Report

Chapter 1 Introduction

Environmental Reports (ERs) are documents submitted to the Nuclear Regulatory Commission
(NRC) by a license applicant to aid the NRC in complying with Section 102(2) of the National
Environmental Policy Act (NEPA). This ER is submitted as Part 3 of the Application for a Combined
License (COLA) for a new nuclear power plant at the Detroit Edison Enrico Fermi Atomic Power
Plant (Fermi) site in Monroe County, Michigan in compliance with the requirements contained within
10 CFR 52, Subpart C, for Combined Licenses.

This report was prepared in accordance with the guidance provided in NUREG-1555, "Standard
Review Plans for Environmental Reviews for Nuclear Power Plants” and Regulatory Guide 4.2,
Revision 2, "Preparation of Environmental Reports for Nuclear Power Stations.” The organization
and format of this report follows the general format guidelines specified by NUREG-1555, as
follows:

+ Chapter 1: Introduction

+  Chapter 2: Environmental Description

+ Chapter 3: Plant Description

+ Chapter 4: Environmental Impacts of Construction

« Chapter 5: Environmental Impacts of Station Operations

+ Chapter 6: Environmental Measurement and Monitoring Programs

+ Chapter 7: Environmental Impacts of Postulated Accidents Involving Radioactive
Materials

+ Chapter 8: Need for Power
« Chapter 9: Alternatives to the Proposed Action
« Chapter 10:  Environmental Consequences of the Proposed Action

Chapter 1 provides a brief introductory description of the proposed project and the site location and
identification of the applicant (Section 1.1). This Chapter also identifies and assesses
environmentally related authorizations required by Federal, State, regional, local, and affected
Native American tribal agencies as a prerequisite to plant licensing and construction (Section 1.2).

1.1 The Proposed Project

Detroit Edison (the Applicant) proposes to construct and operate a new nuclear power plant at the
Fermi site. The proposed unit is to be designated as Fermi 3. Federal action resulting in the
issuance of a Combined License (COL) by the Nuclear Regulatory Commission under 10 CFR 52,
Subpart C, "Combined Licenses for Nuclear Power Plants” is anticipated.

1-1 Revision 2
February 2011
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Combined License Application
Part 3: Environmental Report

Purpose
The purpose of the project is fourfold:

1. Generate at least 1535 + 50 megawatts (MW) of electricity for sale that will reliably aid in
satisfying the forecasted energy and capacity needs of Detroit Edison customers located in
the Detroit Edison Service Territory;

2. Provide new baseload electric generation capacity as early as 2021 to compensate for the
expected retirement of existing, aging baseload generating units and diminishing availability
of the Midwest Independent Service Operator regions baseload generation capacity;

3. Provide price stability by minimizing reliance on imported power into the Detroit Edison
service territory; and

4. Utilize an electric generation technology that is less subject to price fluctuations resulting
from either fuel or regulatory drivers, provides fuel diversity, and reduces reliance on fossil
fuel and their attendant environmental impacts.

The above purpose is in-line with Detroit Edison’s mission to provide reliable and affordable
electrical power.

Need

Construction of a new electric generating facility is needed to provide reliable, affordable power to
address Michigan’s expected future peak electric demand.

Chapter 8 of the Environmental Report provides detailed discussion outlining the need for power
and the related benefits to be generated by the proposed facility. The need for power was assessed
by balancing the current and forecasted demand against the current and forecasted supply, while
demonstrating that an adequate reserve margin is maintained. Reference Chapter 8 and Chapter 9
for a complete description of:

+ Section 8.1 — Description of the power system, an overview of the pertinent service area,
and a discussion of regional relationships;

+ Section 8.2 — Description of the analysis performed to determine current and forecasted
energy needs in the State of Michigan;

+ Section 8.3 - Description of the analysis performed to determine energy supply resources;

+ Section 8.4 — Description of the assessment of the need for power; and

« Section 9.1 - Description of the no-action alternative.

The need for power assessment is derived from the Michigan 21st Century Electric Energy Plan
(Plan). The Plan was prepared and issued by the Michigan Public Service Commission pursuant to
Executive Directive No. 2006-02. The Plan reached several significant conclusions including:

1-2 Revision 2
February 2011
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+ Michigan's peak electric demand is forecasted to grow at approximately 1.2 percent per
year for the next 20 years;

« There is a need for additional electric generating resources in order to preserve electric
reliability and provide affordable energy over the next 20 years. This modeling outcome is
confirmed even in the presence of increased use of energy efficiency and renewable
resources;

« The projected electric demand will not be satisfied through the expansion of transmission
nor access to external markets; and

« There is need for regulated baseload capacity to prevent natural gas prices from driving up
wholesale costs and market prices for an increasing number of hours each year.

The above conclusions were based upon key factors such as the current age of baseload units and
newer electric generating units’ reliance on natural gas. As indicated above, the Plan concluded
that the State of Michigan has a current need for new baseload capacity and the need is projected
to increase. Michigan's current baseload generating units are an average of more than 48 years
old. The average age of Detroit Edison’s coal-fired generation units is 44 years old. The last new
baseload plant in the State of Michigan began commercial operation more than 18 years ago. The
assessment assumes that older, less efficient units, totaling 3755 MW of capacity, will be retired by
2025.

Further, new baseload electric production is needed due to the fact that recently constructed
electric generation units in Michigan have been limited to natural gas-fired facilities. Natural
gas-fired units currently represent approximately 29 percent of Michigan's generating capacity.
Dependence upon natural gas-fired units has exposed Michigan to volatile electricity prices driven
by fluctuating fuel market prices.

1.1.1  Ownership and Applicant

The Applicant applying for a COL for the proposed nuclear power plant at the Fermi site is the
Detroit Edison Company, a wholly owned subsidiary of DTE Energy, and is the owner of the
proposed project. Detroit Edison is the licensed operator of the existing Fermi 2 nuclear power
plant and will be responsible for construction and operation of the proposed project. Detroit Edison
is the proposed licensee.

1.1.2 Site Location

The proposed location of the new nuclear power plant is the existing Fermi site. The Fermi site, the
area within the Fermi property boundary, consists of approximately 1260 acres in eastern Monroe
County, Michigan. The Fermi site is situated along the western shoreline of Lake Erie. Itis
approximately 24 miles northeast of Toledo, Ohio, 30 miles southwest of Detroit, Michigan, and 7
miles from the United States/Canada international border. Figure 2.1-3 and Figure 2.1-4 provide
illustrations of the Fermi site. Figure 2.1-3 illustrates the property boundary that encompasses the
approximately 1260 acres comprising the Fermi site. Figure 2.1-4 illustrates the Fermi 3 site plan.

1-3 Revision 2
February 2011
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1.1.3 Reactor Information

The Applicant proposes to construct and operate an ESBWR designed by GE-Hitachi Nuclear
Energy Americas, LLC (GEH) at the Fermi site in Monroe County, Michigan. According to the
ESBWR Design Control Document (DCD), the reactor has a rated core thermal power of 4500
megawatts thermal (MWt) and a gross electrical output of approximately 1605 + 50 megawatts
electric (MWe). The reactor’s standard net estimated electrical power output is approximately 1535
MWe (Reference 1.1-1). The NRC accepted the ESBWR Design Certification Application for
review in a letter dated December 1, 2005 and expects review of the Application to continue
through 2010 (Reference 1.1-2).

1.1.4 Cooling System Information

As discussed in Chapter 3, the GEH ESBWR reactor design proposes to dissipate waste heat from
the Main Condenser and transfers this heat to the Normal Power Heat Sink (NPHS). The Fermi 3
NPHS consists of a hyperbolic natural draft cooling tower. The Auxiliary Heat Sink consists of
mechanical draft cooling towers.

The Fermi Station Water System (SWS) provides the necessary makeup water for the cooling
systems utilized by Fermi 3 from Lake Erie. The SWS withdraws water via an intake bay formed by
two rock groins extending into Lake Erie.

Cooling tower blowdown water is discharged to Lake Erie through a new wastewater discharge
outfall located in Lake Erie.

1.1.5 Transmission System Information

Onsite

A new transmission corridor has been identified on the Fermi site. This new transmission corridor
will be approximately 170 feet wide and will include two sets of towers carrying both rerouted 345
kV lines serving Fermi 2 and the new 345 kV lines serving Fermi 3. The new transmission lines are
needed to transmit power from the Fermi 3 generator to the Fermi 3 switchyard at the intersection
of Toll Road and Fermi Drive. Onsite 120 kV support for Fermi 2 will be routed underground along
the disturbed Fermi Drive corridor.

The two 345 KV transmission lines exiting the Fermi 2 switchyard are owned by ITC Transmission;
however, the two 345 kV transmission lines to leave the Fermi 3 Power Plant are to be owned by
Detroit Edison up to the proposed new Fermi 3 switchyard. Detroit Edison will continue to own the
land on the Fermi site housing the new transmission corridor, but expects to contract with
ITC Transmission to maintain these transmission lines and towers.

Offsite

The International Transmission Company (ITC Transmission) proposes to service the Fermi 3
station through the installation of three new 345 kV transmission lines from the Fermi site to the
Milan Substation. The new lines for Fermi 3 will run in a common corridor with transmission lines
for Fermi 2, to a point just east of I-75. From the intersection of this Fermi site corridor and I-75, the
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three Fermi-Milan lines will run west and north for approximately 12 miles in a corridor shared with
other non-Fermi lines. From this point, all non-Fermi lines turn north and continue on to their
respective destinations and the three Fermi-Milan lines will continue west through an estimated
300-foot corridor for approximately 10 miles to the Milan substation. The ITC Transmission system
transfers power from power plants to local distribution systems. The ITC Transmission system also
carries power resulting from transfers from power plants to loads across the Eastern
Interconnection. The 345 kV transmission system and associated corridors including the proposed
route for Fermi 3 are exclusively owned and operated by ITC Transmission. The Applicant has no
control over the construction or operation of the transmission system. The interconnection point is
between Fermi 3 and the switchyard. It is assumed that the Milan Substation may also be
expanded from its current size of 350 by 500 feet to an area approximately 1,000 by 1,000 feet to
accommodate the three new transmission lines from Fermi 3. (Reference 1.1-3)

1.1.6 Proposed Action and Constraints

The action proposed by the applicant is the construction and operation of a new nuclear power unit
on the Fermi site. The 10 CFR 52 licensing process is being followed to obtain a combined license.
The combined licensing process includes Design Certification for the ESBWR by the NRC. The
Applicant has not identified any constraints to the review process at the time of submittal of this
application. Prior to commencement of construction, numerous other permits and approvals are
required from Federal, State and local agencies. The permits and approvals required for the
construction and operation of a new unit are discussed in Section 1.2. During the permitting
processes, opportunities are provided for public participation.

Detroit Edison undertook statistical analysis at the county and Census Block Group level and
concluded that the areas near the Fermi site do not qualify as low income or minority areas
according to the standard definitions adopted for environmental justice evaluations. Detroit Edison
has also had discussions with Monroe County officials and citizens confirming these conclusions
and indicating their belief that there are no environmental justice or subsistence living concerns.
Given the lack of populations qualifying as low income or minority near the Fermi site and the input
from citizens and county officials, no discussions have been held beyond those summarized here.
Additional information on low income and minority populations is provided in Subsection 2.5.4,
Subsection 4.4.3, and Subsection 5.8.3.

1.1.7 Major Activity Start and Completion Dates

The Applicant seeks a COL permitting the construction and operation of a new facility at any time
during the lifetime of the license. Subject to required regulatory approvals and a decision to build,
the following are estimated dates related to construction and operation of Fermi 3:

First Structural Concrete: December 2013
Pre-Operational Testing: December 2018

Fuel Load: June 2019
Commercial Operation:  June 2020
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3.7 Power Transmission System

The Fermi 3 switchyard will be connected to the International Transmission Company
(ITCTransmission) system by three 345 kV transmission lines. This new switchyard will be
separate from the 345 kV and 120 kV switchyards feeding Fermi 2. The ITC Transmission system
transfers power from power plants to local distribution systems. The ITC Transmission system also
carries power resulting from transfers from power plants to loads across the Eastern
Interconnection. (Reference 3.7-1) The 345 kV transmission system and associated corridors
including the proposed route for Fermi 3 will be owned and operated by ITCTransmission. The
applicant has no control over the construction or operation of the transmission system. The
interconnection point is between Fermi 3 and the switchyard.

ITCTransmission operates within the Midwest Independent System Operator (Midwest ISO)
regional reliability area, a Federal Energy Regulatory Commission (FERC) -approved regional
transmission organization. As part of the Midwest ISO interconnection process, various studies
and analyses are performed including feasibility and system impact studies. For the
ITCTransmission service area, the Midwest ISO typically has ITCTransmission perform the studies
and analyses. As part of these work activities, the Midwest ISO and ITC Transmission determine
necessary upgrades to the transmission system. This process has been followed for the proposed
connection of Fermi 3 to the ITC Transmission system.

ITCTransmission follows the applicable regulatory processes and approvals in order to implement
changes to the transmission system. As discussed above, the interconnection studies are
performed by ITCTransmission, including determining the routing for these new transmission lines.
As part of this process, Detroit Edison is not involved in the evaluation or decision making for
proposed changes to the transmission system or possible design. Accordingly, Detroit Edison
cannot reasonably provide the transmission system detailed design information considered by
ITCTransmission.

3.7.1 Power Transmission System Configuration

The output of Fermi 3 will be delivered to the switchyard through the unit main step-up transformers
as described in FSAR Section 8.2 and Section 8.3. Fermi 3 will be connected to the switchyard by
two overhead conductor circuits, one—the normal preferred power supply—feeds the unit’s two unit
auxiliary transformers (UAT) and the other—the alternate preferred power supply—feeds the unit’'s
two reserve auxiliary transformers (RAT). The switchyard will be connected to ITCTransmission by
three 345 kV transmission lines which are in turn connected to the Milan substation.

3.7.2 Design Parameters

Three new transmission lines and a separate switchyard will be needed for Fermi 3 per System
Impact Study Report (MISO G867) performed by ITCTransmission (Reference 3.7-1). This study
evaluated the connection of an additional 1563 MW to the system at the Fermi site. The new
transmission lines and switchyard will be designed to prevent a common failure mode for all
reasonable, postulated hazards. Without the new transmission lines, the study indicates that the
full output of Fermi 3 contributes to post contingency overloads on the system, most notably at the
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points of interconnection on the 345 kV, 230 kV, and 120 kV portions of the system. The study also
finds if Fermi 2 and Fermi 3 have switchyards tied together, that unstable conditions may arise. In
addition to the new transmission lines and switchyard, upgrades to existing transmission (and
possibly subtransmission) lines will be needed to facilitate the new generation on the system.

Transmission line and switchyard design will meet or exceed the requirements established in the
National Electrical Safety Code (NESC) (Reference 3.7-2), which provides rules for electrical
safety, electrical clearances, structural design loadings, and material strength factors.
Modifications to the existing system will comply with relevant local, state, and industry standards
including NESC and various American National Standards Institute/Institute of Electrical and
Electronic Engineers, Inc. standards. The standards include the rules in Sections 23, 25, and 26 of
the NESC.

3.7.3 Construction Methods

The Fermi 3 switchyard will be located approximately 3000 ft. to the west of the Fermi 3 reactor, and
will be separate from the existing 345 kV and 120 kV switchyards utilized by Fermi 2.

The new transmission lines from the Fermi 3 switchyard will be 345 kV lines and will be located in
existing corridors to the Milan substation.

The study performed by ITCTransmission indicated the use of towers, steel poles and/or
combinations of these structures will be used in the construction of the new transmission lines.
(Reference 3.7-1) The three 345 kV lines for Fermi 3 will run in a common corridor, with
transmission lines for Fermi 2, to a point just east of I-75. From the intersection of this Fermi site
corridor and I-75, the three Fermi-Milan lines will run west and north for approximately 12 miles in a
corridor shared with other non-Fermi lines. From this point, all non-Fermi lines turn north and
continue on to their respective destinations and the three Fermi-Milan lines will continue west for
approximately 10 miles to the Milan substation.

3.7.4 Transmission Line Noise

There are two categories of electrical noise effects of power transmission lines: corona effect
caused by electrical stresses at the conductor surface resulting in air ionization noise, and field
effects caused by induction to objects in proximity to the conductors. The audible noise produced
by corona effect and ground level electric field effect are the primary concerns.

Audible noise is typically at its maximum during or following rain or during fog. The maximum noise
level is kept below the level which would result in a number of complaints (approximately 52.5
dB(A) per Reference 3.7-3) through the use of typical design standards to properly size conductors
and specify corona-free hardware.

Ground level electric field effects of overhead power transmission lines relate to the possibility of
exposure to electric discharges from objects in the line’s field. The likely range of maximum vertical
electric field is 4-6 kV/m (Reference 3.7-3) for a 345 kV transmission line.
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4.1.1.4 Site Restoration and Management Actions

Preventive measures implemented to reduce construction activity impacts would be targeted
toward erosion control, controlled access roads for personnel and vehicular traffic, and restricted
construction zones. The site preparation work would be completed in two stages, the first of which
would consist of stripping, excavating, and backfilling the areas needed for structures and
roadways. The second stage would entail developing the site with the necessary facilities to
support construction, such as construction offices, warehouses, trackwork, large unloading
facilities, water wells, construction power, construction drainage, and similar facilities. In addition,
temporary structures would be razed and holes would be filled. Grading and drainage work would
be designed and executed with the goal of avoiding and minimizing erosion during the construction
period.

The Fermi 3 site surface and subsurface features would be stabilized and restored in accordance
with permit requirements and conditions after completion of construction activities. Disturbed areas
would be restored consistent with existing and native vegetation. A Site Redress Plan that
addresses site restoration is not required for Fermi 3 because Detroit Edison will not seek a
safety-related Limited Work Authorization (LWA-2) permit. Permanently disturbed locations would
be stabilized and contoured to blend with the surrounding area in accordance with design
specifications. Revegetation of disturbed areas would be compliant with site maintenance and
safety requirements, and stabilization and restoration methods would comply with applicable laws,
regulations, permit requirements and conditions, good engineering and construction practices, and
recognized environmental best management practices.

4.1.2 Transmission Corridors and Offsite Areas
As stated in NUREG-1555, Section 4.1.2:

In some cases transmission lines may be constructed and operated by an entity other than
the applicant. In such cases, impact information may be limited and the reviewer should
proceed with the assessment using the information that can be obtained.

The 345 kV transmission system and associated corridors are exclusively owned and operated by
ITCTransmission. The Applicant has no control over the construction or operation of the
transmission system. Accordingly, the construction impacts are based on publicly available
information, and reasonable expectations of the configurations and practices that ITC Transmission
would likely follow based on standard industry practice. However, the information described in this
subsection does not imply commitments made by ITCTransmission or Detroit Edison, unless
specifically noted.

As discussed in Subsection 2.2.2, three new 345 kV transmission lines are proposed to serve
Fermi 3. A study completed by ITCTransmission and Midwest ISO concluded that the existing
transmission system from Fermi to the electric grid would need additional lines to sufficiently
transport power produced at Fermi 3 without overloading the transmission system in the Fermi
area.
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Onsite

The approximate route and impact areas associated with the short length of new transmission
corridor that would be constructed within the Fermi site is shown on Figure 2.1-4 and described in
Subsection 2.2.2.2.

In the onsite portion of the 345 kV transmission corridor, the Fermi 2 transmission lines are owned
by ITCTransmission, while the Fermi 3 transmission lines will be owned by Detroit Edison up to the
point of their interconnection with the new Fermi 3 switchyard. Outward from the Fermi 3
switchyard interconnection, ITC Transmission will own the lines and other transmission system
equipment. Detroit Edison will maintain ownership and control of the land in the new onsite
transmission corridor; however, it is expected that Detroit Edison would contract with
ITCTransmission to maintain the transmission towers and lines located on Detroit Edison property.

Construction of the Fermi 3 switchyard, clearing of the onsite transmission line ROW, construction
of the transmission towers, and stringing of the transmission lines will all be accomplished using
methods that minimize impacts to wetlands and forest vegetation. The drainage area within this
portion of the Fermi site will be spanned by the transmission lines; however, impacts to the drainage
area are expected to be minimal because construction activities associated with the transmission
structure installation are not expected to occur within the drainage area. The Fermi 3 switchyard
will be constructed in the prairie restoration area at the intersection of Fermi Drive and Toll Road.
The switchyard will permanently convert approximately 10 acres of the DRIWR from restored native
grass vegetation to a developed use. The onsite transmission corridor will convert approximately
an additional 6 acres of the DRIWR from woodlot forest, forested wetlands, and thicket to a
developed use.

The onsite transmission line ROW and associated access pathways will have a combined
temporary and permanent impact of approximately 8 acres (approximately 5.7 acres of permanent
impacts to forested areas, and approximately 2.3 acres of temporary impacts to scrub-shrub and
emergent wetland vegetation near the drainage area). Within the 4.7 acre forested area of the
ROW near Toll Road, there will be approximately 1.53 acres of permanent impact to a forested
wetland. Impacts to wetlands will be minimized as much as possible in this area through placement
of the transmission line ROW adjacent to the Toll Road ROW so that the narrowest possible portion
of the forested wetland would be impacted. Complete avoidance of wetland impacts in this area
was not practicable because of the need for transmission lines to travel from the Fermi 3 power
block to the Fermi 3 switchyard without impacting existing structures or other areas required for
Fermi 3 construction (refer to Figure 2.1-4).

During construction of the transmission system, forest clearing will be limited to the 170-foot wide
ROW to minimize impacts to existing vegetation and wildlife habitat. To the extent feasible, the
transmission towers will be placed in locations outside forested areas and outside the central
portion of the drainage area so that inundation of the transmission structures with water would be
less likely. The drainage area holds water at varying levels depending on the amount of recent
precipitation in the surrounding area and any seiche events that may occur in Lake Erie. The
temporary access pathways to the transmission tower locations will approach the towers from both

4-13 Revision 2
February 2011

(Page 106 of Total)



JA 100
USCA Case #15-1173  Document #1662707 Filed: 02/23/2017  Page 107 pf38Q

Combined License Application
Part 3: Environmental Report

the southeast and northwest directions so equipment will not cross the drainage area. During
construction, when these temporary access pathways to the transmission tower locations are used,
matting will be laid over the pathways as necessary to minimize impacts to underlying emergent
wetland vegetation (largely phragmites and cattails). Transmission lines will also be strung onto the
towers without equipment crossing the drainage. When construction within the area is complete,
the matting will be removed and the area will be allowed to recover. The areas around the towers
will be revegetated through seeding or natural regrowth.

Each of the eight transmission towers outside the forested areas along the onsite transmission
corridor would temporarily impact an approximately 0.2 acre area around the tower to
accommodate construction vehicles and activities. The permanent impact for each 