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§705. Relief pending review

When an agency finds that justice so requires,
it may postpone the effective date of action
taken by it, pending judicial review. On such
conditions as may be required and to the extent
necessary to prevent irreparable injury, the re-
viewing court, including the court to which a
case may be taken on appeal from or on applica-
tion for certiorari or other writ to a reviewing
court, may issue all necessary and appropriate
process to postpone the effective date of an
agency action or to preserve status or rights
pending conclusion of the review proceedings.

(Pub. L. 89-554, Sept. 6, 1966, 80 Stat. 393.)

HISTORICAL AND REVISION NOTES

Revised Statutes and

U.S. Code Statutes at Large

Derivation

5 U.S.C. 1009(d). June 11, 1946, ch. 324, §10(d).

60 Stat. 243.

Standard changes are made to conform with the defi-
nitions applicable and the style of this title as outlined
in the preface of this report.

§706. Scope of review

To the extent necessary to decision and when
presented, the reviewing court shall decide all
relevant questions of law, interpret constitu-
tional and statutory provisions, and determine
the meaning or applicability of the terms of an
agency action. The reviewing court shall—

(1) compel agency action unlawfully with-
held or unreasonably delayed; and

(2) hold unlawful and set aside agency ac-
tion, findings, and conclusions found to be—

(A) arbitrary, capricious, an abuse of dis-
cretion, or otherwise not in accordance with
law;

(B) contrary to constitutional
power, privilege, or immunity;

(C) in excess of statutory jurisdiction, au-
thority, or limitations, or short of statutory
right;

(D) without observance of procedure re-
quired by law;

(BE) unsupported by substantial evidence in
a case subject to sections 556 and 557 of this
title or otherwise reviewed on the record of
an agency hearing provided by statute; or

(F) unwarranted by the facts to the extent
that the facts are subject to trial de novo by
the reviewing court.

right,

In making the foregoing determinations, the
court shall review the whole record or those
parts of it cited by a party, and due account
shall be taken of the rule of prejudicial error.

(Pub. L. 89-554, Sept. 6, 1966, 80 Stat. 393.)

HISTORICAL AND REVISION NOTES

Revised Statutes and

U.8. Code Statutes at Large

Derivation

5 U.S.C. 1009(e). June 11, 1946, ch. 324, §10(e),

60 Stat. 243.

Standard changes are made to conform with the defi-
nitions applicable and the style of this title as outlined
in the preface of this report.

ABBREVIATION OF RECORD

Pub. L. 85-791, Aug. 28, 1958, 72 Stat. 941, which au-
thorized abbreviation of record on review or enforce-
ment of orders of administrative agencies and review
on the original papers, provided, in section 35 thereof,
that: “This Act [see Tables for classification] shall not
be construed to repeal or modify any provision of the
Administrative Procedure Act [see Short Title note set
out preceding section 551 of this title].”

CHAPTER 8—CONGRESSIONAL REVIEW OF
AGENCY RULEMAKING

Sec.

801. Congressional review.

802. Congressional disapproval procedure.

803. Special rule on statutory, regulatory, and ju-
dicial deadlines.

804. Definitions.

805. Judicial review.

806. Applicability; severability.

807. Exemption for monetary policy.

808. Effective date of certain rules.

§801. Congressional review

(a)(1)(A) Before a rule can take effect, the Fed-
eral agency promulgating such rule shall submit
to each House of the Congress and to the Comp-
troller General a report containing—

(i) a copy of the rule;

(ii) a concise general statement relating to
the rule, including whether it is a major rule;
and

(iii) the proposed effective date of the rule.

(B) On the date of the submission of the report
under subparagraph (A), the Federal agency pro-
mulgating the rule shall submit to the Comp-
troller General and make available to each
House of Congress—

(i) a complete copy of the cost-benefit analy-
sis of the rule, if any;

(ii) the agency’s actions relevant to sections
603, 604, 605, 607, and 609;

(iii) the agency’s actions relevant to sec-
tions 202, 203, 204, and 205 of the Unfunded
Mandates Reform Act of 1995; and

(iv) any other relevant information or re-
quirements under any other Act and any rel-
evant Executive orders.

(C) Upon receipt of a report submitted under
subparagraph (A), each House shall provide cop-
ies of the report to the chairman and ranking
member of each standing committee with juris-
diction under the rules of the House of Rep-
resentatives or the Senate to report a bill to
amend the provision of law under which the rule
is issued.

(2)(A) The Comptroller General shall provide a
report on each major rule to the committees of
jurisdiction in each House of the Congress by
the end of 15 calendar days after the submission
or publication date as provided in section
802(b)(2). The report of the Comptroller General
shall include an assessment of the agency’s com-
pliance with procedural steps required by para-
graph (1)(B).

(B) Federal agencies shall cooperate with the
Comptroller General by providing information
relevant to the Comptroller General’s report
under subparagraph (A).

(3) A major rule relating to a report submitted
under paragraph (1) shall take effect on the lat-
est of—

ADD-1
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beginning after Jan. 2, 1975, and actions to enjoin or
suspend orders of Interstate Commerce Commission
which are pending when this amendment becomes effec-
tive shall not be affected thereby, but shall proceed to
final disposition under the law existing on the date
they were commenced, see section 10 of Pub. L. 93-584,
set out as a note under section 2321 of this title.

TRANSFER OF FUNCTIONS

Atomic Energy Commission abolished and functions
transferred by sections 5814 and 5841 of Title 42, The
Public Health and Welfare. See, also, Transfer of Func-
tions notes set out under those sections.

§2342. Jurisdiction of court of appeals

The court of appeals (other than the United
States Court of Appeals for the Federal Circuit)
has exclusive jurisdiction to enjoin, set aside,
suspend (in whole or in part), or to determine
the validity of—

(1) all final orders of the Federal Commu-
nication Commission made reviewable by sec-
tion 402(a) of title 47;

(2) all final orders of the Secretary of Agri-
culture made under chapters 9 and 20A of title
7, except orders issued under sections 210(e),
217a, and 499g(a) of title 7;

(3) all rules, regulations, or final orders of—

(A) the Secretary of Transportation issued

pursuant to section 50501, 50502, 56101-56104,

or 57109 of title 46 or pursuant to part B or

C of subtitle IV, subchapter III of chapter

311, chapter 313, or chapter 315 of title 49;

and

(B) the Federal Maritime Commission is-
sued pursuant to section 305, 41304, 41308, or

41309 or chapter 421 or 441 of title 46;

(4) all final orders of the Atomic Energy
Commission made reviewable by section 2239
of title 42;

(5) all rules, regulations, or final orders of
the Surface Transportation Board made re-
viewable by section 2321 of this title;

(6) all final orders under section 812 of the
Fair Housing Act; and

(7) all final agency actions described in sec-
tion 20114(c) of title 49.

Jurisdiction is invoked by filing a petition as
provided by section 2344 of this title.

(Added Pub. L. 89-554, §4(e), Sept. 6, 1966, 80 Stat.
622; amended Pub. L. 93-584, §4, Jan. 2, 1975, 88
Stat. 1917; Pub. L. 95454, title II, §206, Oct. 13,
1978, 92 Stat. 1144; Pub. L. 96-454, §8(b)(2), Oct. 15,
1980, 94 Stat. 2021; Pub. L. 97-164, title I, §137,
Apr. 2, 1982, 96 Stat. 41; Pub. L. 98-554, title II,
§227(a)(4), Oct. 30, 1984, 98 Stat. 2852; Pub. L.
99-336, §5(a), June 19, 1986, 100 Stat. 638; Pub. L.
100430, §11(a), Sept. 13, 1988, 102 Stat. 1635; Pub.
L. 102-365, §5(c)(2), Sept. 3, 1992, 106 Stat. 975;
Pub. L. 103-272, §5(h), July 5, 1994, 108 Stat. 1375;
Pub. L. 104-88, title III, §305(d)(5)—(8), Dec. 29,
1995, 109 Stat. 945; Pub. L. 104-287, §6(f)(2), Oct.
11, 1996, 110 Stat. 3399; Pub. L. 109-59, title IV,
§4125(a), Aug. 10, 2005, 119 Stat. 1738; Pub. L.
109-304, §17(£)(3), Oct. 6, 2006, 120 Stat. 1708.)

HISTORICAL AND REVISION NOTES

P Revised Statutes and
Derivation U.S. Code Statutes at Large
..................... 5U.S.C. 1032. Dec. 29, 1950, ch. 1189, §2, 64
Stat. 1129.

HISTORICAL AND REVISION NOTES—CONTINUED

: . Revised Statutes and
Derivation U.S. Code Statutes at Large
Aug. 30, 1954, ch. 1073, §2(b), 68
Stat. 961.
The words ‘‘have exclusive jurisdiction’” are sub-

stituted for ‘‘shall have exclusive jurisdiction”.

In paragraph (1), the word ‘“‘by’’ is substituted for ‘‘in
accordance with’’.

In paragraph (3), the word ‘“‘now’’ is omitted as unnec-
essary. The word ‘‘under’ is substituted for ‘‘pursuant
to the provisions of”’. Reference to ‘‘Federal Maritime
Commission” 1is substituted for ‘‘Federal Maritime
Board” on authority of 1961 Reorg. Plan No. 7, eff. Aug.
12, 1961, 75 Stat. 840. Reference to the United States
Maritime Commission is omitted because that Commis-
sion was abolished by 1950 Reorg. Plan No. 21, §306, eff.
May 24, 1951, 64 Stat. 1277, and any existing rights are
preserved by technical sections 7 and 8.

REFERENCES IN TEXT

Section 812 of the Fair Housing Act, referred to in
par. (6), is classified to section 3612 of Title 42, The Pub-
lic Health and Welfare.

AMENDMENTS

2006—Par. (3)(A). Pub. L. 109-304, §17(f)(3)(A), sub-
stituted ‘‘section 50501, 50502, 56101-56104, or 57109 of
title 46 for ‘‘section 2, 9, 37, or 41 of the Shipping Act,
1916 (46 U.S.C. App. 802, 803, 808, 835, 839, and 841a)”’.

Par. (3)(B). Pub. L. 109-304, §17(f)(3)(B), added subpar.
(B) and struck out former subpar. (B) which read as fol-
lows:

‘“(B) the Federal Maritime Commission issued pursu-
ant to—

‘(i) section 19 of the Merchant Marine Act, 1920 (46

U.S.C. App. 876);

‘“(ii) section 14 or 17 of the Shipping Act of 1984 (46

U.S.C. App. 1713 or 1716); or

‘“(iii) section 2(d) or 3(d) of the Act of November 6,

1966 (46 U.S.C. App. 817d(d) or 817e(d);”.

2005—Par. (3)(A). Pub. L. 109-59 inserted ‘¢, subchapter
IIT of chapter 311, chapter 313, or chapter 315" before
“of title 49”.

1996—Par. (3)(A). Pub. L. 104287 amended Pub. L.
104-88, §305(d)(6). See 1995 Amendment note below.

1995—Par. (3)(A). Pub. L. 104-88, §305(d)(6), as amended
by Pub. L. 104287, inserted ‘‘or pursuant to part B or
C of subtitle IV of title 49’ before the semicolon.

Pub. L. 104-88, §305(d)(5), substituted ‘“‘or 41 for ‘41,
or 43”.

Par. (3)(B). Pub. L. 104-88, §305(d)(7), redesignated cls.
(ii), (iv), and (v) as (i), (ii), and (iii), respectively, and
struck out former cls. (i) and (iii) which read as follows:

“(i) section 23, 25, or 43 of the Shipping Act, 1916 (46
U.S.C. App. 822, 824, or 841a);

‘“(iii) section 2, 3, 4, or 5 of the Intercoastal Shipping
Act, 1933 (46 U.S.C. App. 844, 845, 845a, or 845b);”".

Par. (5). Pub. L. 104-88, §305(d)(8), added par. (5) and
struck out former par. (6) which read as follows: ‘‘all
rules, regulations, or final orders of the Interstate
Commerce Commission made reviewable by section 2321
of this title and all final orders of such Commission
made reviewable under section 11901(j)(2) of title 49,
United States Code;”.

1994—Par. (7). Pub. L. 103-272 substituted ‘‘section
20114(c) of title 49 for ‘‘section 202(f) of the Federal
Railroad Safety Act of 1970"".

1992—Par. (7). Pub. L. 102-365, which directed the ad-
dition of par. (7) at end, was executed by adding par. (7)
after par. (6) and before concluding provisions, to re-
flect the probable intent of Congress.

1988—Par. (6). Pub. L. 100430 added par. (6).

1986—Par. (3). Pub. L. 99-336 amended par. (3) gener-
ally. Prior to amendment, par. (3) read as follows:
“‘such final orders of the Federal Maritime Commission
or the Maritime Administration entered under chapters
23 and 23A of title 46 as are subject to judicial review
under section 830 of title 46;"".

ADD-2



USCA Case #16-1298
§2343

1984—Par. (5). Pub. L. 98-554 substituted 11901(j)(2)”’
for “11901(1)(2)”".

1982—Pub. L. 97-164 inserted ‘‘(other than the United
States Court of Appeals for the Federal Circuit)”’ after
“‘court of appeals’ in provisions preceding par. (1), and
struck out par. (6) which had given the court of appeals
jurisdiction in cases involving all final orders of the
Merit Systems Protection Board except as provided for
in section 7703(b) of title 5. See section 1295(a)(9) of this
title.

1980—Par. (5). Pub. L. 96-454 inserted ‘‘and all final or-
ders of such Commission made reviewable under sec-
tion 11901(i)(2) of title 49, United States Code’ after
“‘section 2321 of this title’.

1978—Par. (6). Pub. L. 95-454 added par. (6).

1975—Par. (5). Pub. L. 93-584 added par. (5).

EFFECTIVE DATE OF 1996 AMENDMENT

Pub. L. 104-287, §6(f), Oct. 11, 1996, 110 Stat. 3399, pro-
vided that the amendment made by that section is ef-
fective Dec. 29, 1995.

EFFECTIVE DATE OF 1995 AMENDMENT

Amendment by Pub. L. 10488 effective Jan. 1, 1996,
see section 2 of Pub. L. 104-88, set out as an Effective
Date note under section 1301 of Title 49, Transpor-
tation.

EFFECTIVE DATE OF 1988 AMENDMENT

Amendment by Pub. L. 100430 effective on 180th day
beginning after Sept. 13, 1988, see section 13(a) of Pub.
L. 100430, set out as a note under section 3601 of Title
42, The Public Health and Welfare.

EFFECTIVE DATE OF 1986 AMENDMENT

Pub. L. 99-336, §5(b), June 19, 1986, 100 Stat. 638, pro-
vided that: ‘“The amendment made by this section
[amending this section] shall apply with respect to any
rule, regulation, or final order described in such
amendment which is issued on or after the date of the
enactment of this Act [June 19, 1986].”’

EFFECTIVE DATE OF 1982 AMENDMENT

Amendment by Pub. L. 97-164 effective Oct. 1, 1982,
see section 402 of Pub. L. 97-164, set out as a note under
section 171 of this title.

EFFECTIVE DATE OF 1978 AMENDMENT

Amendment by Pub. L. 95-454 effective 90 days after
Oct. 13, 1978, see section 907 of Pub. L. 95-454, set out as
a note under section 1101 of Title 5, Government Orga-
nization and Employees.

EFFECTIVE DATE OF 1975 AMENDMENT

Amendment by Pub. L. 93-584 not applicable to ac-
tions commenced on or before last day of first month
beginning after Jan. 2, 1975, and actions to enjoin or
suspend orders of Interstate Commerce Commission
which are pending when this amendment becomes effec-
tive shall not be affected thereby, but shall proceed to
final disposition under the law existing on the date
they were commenced, see section 10 of Pub. L. 93-584,
set out as a note under section 2321 of this title.

TRANSFER OF FUNCTIONS

Atomic Energy Commission abolished and functions
transferred by sections 5814 and 5841 of Title 42, The
Public Health and Welfare. See, also, Transfer of Func-
tions notes set out under those sections.

§2343. Venue

The venue of a proceeding under this chapter
is in the judicial circuit in which the petitioner
resides or has its principal office, or in the
United States Court of Appeals for the District
of Columbia Circuit.

(Added Pub. L. 89-554, §4(e), Sept. 6, 1966, 80 Stat.
622.)
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HISTORICAL AND REVISION NOTES

Revised Statutes and

U.S. Code Statutes at Large

Derivation

51U.S.C. 1033. Dec. 29, 1950, ch. 1189, §3, 64

Stat. 1130.

The section is reorganized for clarity and concise-
ness. The word “‘is’” is substituted for ‘‘shall be’’. The
word ‘‘petitioner’ is substituted for ‘‘party or any of
the parties filing the petition for review’ in view of the
definition of ‘“‘petitioner’ in section 2341 of this title.

§ 2344. Review of orders; time; notice; contents of
petition; service

On the entry of a final order reviewable under
this chapter, the agency shall promptly give no-
tice thereof by service or publication in accord-
ance with its rules. Any party aggrieved by the
final order may, within 60 days after its entry,
file a petition to review the order in the court of
appeals wherein venue lies. The action shall be
against the United States. The petition shall
contain a concise statement of—

(1) the nature of the proceedings as to which
review is sought;

(2) the facts on which venue is based;

(3) the grounds on which relief is sought; and

(4) the relief prayed.

The petitioner shall attach to the petition, as
exhibits, copies of the order, report, or decision
of the agency. The clerk shall serve a true copy
of the petition on the agency and on the Attor-
ney General by registered mail, with request for
a return receipt.

(Added Pub. L. 89-554, §4(e), Sept. 6, 1966, 80 Stat.
622.)

HISTORICAL AND REVISION NOTES

Revised Statutes and

U.S. Code Statutes at Large

Derivation

51U.8.C. 1034. Dec. 29, 1950, ch. 1189, §4, 64

Stat. 1130.

The section is reorganized, with minor changes in
phraseology. The words ‘‘as prescribed by section 1033
of this title” are omitted as surplusage. The words ‘‘of
the United States” following ‘‘Attorney General” are
omitted as unnecessary.

§ 2345. Prehearing conference

The court of appeals may hold a prehearing
conference or direct a judge of the court to hold
a prehearing conference.

(Added Pub. L. 89-554, §4(e), Sept. 6, 1966, 80 Stat.
622.)

HISTORICAL AND REVISION NOTES

Revised Statutes and

U.S. Code Statutes at Large

Derivation

51U.S.C. 1035. Dec. 29, 1950, ch. 1189, §5, 64

Stat. 1130.

§ 2346. Certification of record on review

Unless the proceeding has been terminated on
a motion to dismiss the petition, the agency
shall file in the office of the clerk the record on
review as provided by section 2112 of this title.

(Added Pub. L. 89-554, §4(e), Sept. 6, 1966, 80 Stat.
623.)

ADD-3

Page 6 of 55
P 0



AUTHENTICATED
US. GOVERNMENT
INFORMATION

GPO,

USCA Case #16-1298
Page 4641

)
o
Ne]
c
>
(D
-}
—
Ruy
l_\
o
(o))
N
()
)
O

Filed: 02/17/2017
RE

Pagg 7 of 55
2—THE PUBLIC HEALTH AND WELFA 2093

TITLE

(Aug. 1, 1946, ch. 724, title I, §58, as added Pub.
L. 85-79, §2, July 3, 1957, 71 Stat. 275; amended
Pub. L. 88-489, §13, Aug. 26, 1964, 78 Stat. 605; re-
numbered title I, Pub. L. 102-486, title IX,
§902(a)(8), Oct. 24, 1992, 106 Stat. 2944; Pub. L.
103-437, §15(f)(4), Nov. 2, 1994, 108 Stat. 4592.)

AMENDMENTS

1994—Pub. L. 103-437 substituted ‘“‘Energy Commit-
tees” for ‘“Joint Committee’’ in two places.

1964—Pub. L. 88-489 substituted ‘‘guaranteed pur-
chase” and ‘‘purchase’ for ‘‘fair’’ wherever appearing,
“licensed and distributed” for ‘licensed or distrib-
uted”’, and provided that the Joint Committee resolu-
tion waiving the conditions of the forty-five-day period
must be in writing.

SUBCHAPTER VI—SOURCE MATERIAL
§2091. Determination of source material

The Commission may determine from time to
time that other material is source material in
addition to those specified in the definition of
source material. Before making such determina-
tion, the Commission must find that such mate-
rial is essential to the production of special nu-
clear material and must find that the deter-
mination that such material is source material
is in the interest of the common defense and se-
curity, and the President must have expressly
assented in writing to the determination. The
Commission’s determination, together with the
assent of the President, shall be submitted to
the Energy Committees and a period of thirty
days shall elapse while Congress is in session (in
computing such thirty days, there shall be ex-
cluded the days on which either House is not in
session because of an adjournment of more than
three days) before the determination of the
Commission may become effective: Provided,
however, That the Energy Committees, after
having received such determination, may by res-
olution in writing waive the conditions of or all
or any portion of such thirty-day period.

(Aug. 1, 1946, ch. 724, title I, §61, as added Aug.
30, 1954, ch. 1073, §1, 68 Stat. 932; renumbered
title I, Pub. L. 102-486, title IX, §902(a)(8), Oct.
24, 1992, 106 Stat. 2944; amended Pub. L. 103-437,
§15(f)(4), Nov. 2, 1994, 108 Stat. 4592.)

PRIOR PROVISIONS

Provisions similar to this section were contained in
section 1805(b)(1) of this title, prior to the general
amendment and renumbering of act Aug. 1, 1946, by act
Aug. 30, 1954.

AMENDMENTS

1994—Pub. L. 103-437 substituted ‘“‘Energy Commit-
tees” for ‘“Joint Committee’ in two places.

§2092. License requirements for transfers

Unless authorized by a general or specific li-
cense issued by the Commission which the Com-
mission is authorized to issue, no person may
transfer or receive in interstate commerce,
transfer, deliver, receive possession of or title
to, or import into or export from the United
States any source material after removal from
its place of deposit in nature, except that li-
censes shall not be required for quantities of
source material which, in the opinion of the
Commission, are unimportant.

(Aug. 1, 1946, ch. 724, title I, §62, as added Aug.
30, 1954, ch. 1073, §1, 68 Stat. 932; renumbered
title I, Pub. L. 102-486, title IX, §902(a)(8), Oct.
24, 1992, 106 Stat. 2944.)

PRIOR PROVISIONS

Provisions similar to this section were contained in
section 1805(b)(2) of this title, prior to the general
amendment and renumbering of act Aug. 1, 1946, by act
Aug. 30, 1954.

§2093. Domestic distribution of source material

(a) License

The Commission is authorized to issue licenses
for and to distribute source material within the
United States to qualified applicants requesting
such material—

(1) for the conduct of research and develop-
ment activities of the types specified in sec-
tion 2051 of this title;

(2) for use in the conduct of research and de-
velopment activities or in medical therapy
under a license issued pursuant to section 2134
of this title;

(3) for use under a license issued pursuant to
section 2133 of this title; or

(4) for any other use approved by the Com-
mission as an aid to science or industry.

(b) Minimum criteria for licenses

The Commission shall establish, by rule, mini-
mum criteria for the issuance of specific or gen-
eral licenses for the distribution of source mate-
rial depending upon the degree of importance to
the common defense and security or to the
health and safety of the public of—

(1) the physical characteristics of the source
material to be distributed;

(2) the quantities of source material to be
distributed; and

(3) the intended use of the source material to
be distributed.

(c) Determination of charges

The Commission may make a reasonable
charge determined pursuant to section 2201(m)
of this title for the source material licensed and
distributed under subsection (a)(1), (a)(2), or
(a)(4) of this section and shall make a reasonable
charge determined pursuant to section 2201(m)
of this title, for the source material licensed and
distributed under subsection (a)(3) of this sec-
tion. The Commission shall establish criteria in
writing for the determination of whether a
charge will be made for the source material li-
censed and distributed under subsection (a)(1),
(a)(2), or (a)4) of this section, considering,
among other things, whether the licensee is a
nonprofit or eleemosynary institution and the
purposes for which the source material will be
used.

(Aug. 1, 1946, ch. 724, title I, §63, as added Aug.
30, 1954, ch. 1073, §1, 68 Stat. 933; renumbered
title I, Pub. L. 102-486, title IX, §902(a)(8), Oct.
24, 1992, 106 Stat. 2944.)

PRIOR PROVISIONS

Provisions similar to this section were contained in
section 1805(b)(3) of this title, prior to the general
amendment and renumbering of act Aug. 1, 1946, by act
Aug. 30, 1954.
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known as the Atomic Energy Act of 1954, which is clas-
sified principally to this chapter. For complete classi-
fication of this Act to the Code, see Short Title note
set out under section 2011 of this title and Tables.

CODIFICATION

In subsecs. (b) and (c), ‘‘section 558(c) of title 5’ and
‘“‘subchapter II of chapter 5 and chapter 7 of title 5
substituted for ‘‘section 9(b) of the Administrative Pro-
cedure Act [6 U.S.C. 1008(b)]”’ and ‘‘the Administration
Procedure Act [5 U.S.C. 1001-1011]"’, respectively, on au-
thority of Pub. L. 89-554, § 7(b), Sept. 6, 1966, 80 Stat. 631,
the first section of which enacted Title 5, Government
Organization and Employees.

§ 2237. Modification of license

The terms and conditions of all licenses shall
be subject to amendment, revision, or modifica-
tion, by reason of amendments of this chapter or
by reason of rules and regulations issued in ac-
cordance with the terms of this chapter.

(Aug. 1, 1946, ch. 724, title I, §187, as added Aug.
30, 1954, ch. 1073, §1, 68 Stat. 955; renumbered
title I, Pub. L. 102-486, title IX, §902(a)(8), Oct.
24, 1992, 106 Stat. 2944.)

REFERENCES IN TEXT

This chapter, referred to in text, was in the original
“‘this Act’”, meaning act Aug. 1, 1946, ch. 724, as added
by act Aug. 30, 1954, ch. 1073, §1, 68 Stat. 919, known as
the Atomic Energy Act of 1954, which is classified prin-
cipally to this chapter. For complete classification of
this Act to the Code, see Short Title note set out under
section 2011 of this title and Tables.

§2238. Continued operation of facilities

Whenever the Commission finds that the pub-
lic convenience and necessity or the production
program of the Commission requires continued
operation of a production facility or utilization
facility the license for which has been revoked
pursuant to section 2236 of this title, the Com-
mission may, after consultation with the appro-
priate regulatory agency, State or Federal, hav-
ing jurisdiction, order that possession be taken
of and such facility be operated for such period
of time as the public convenience and necessity
or the production program of the Commission
may, in the judgment of the Commission, re-
quire, or until a license for the operation of the
facility shall become effective. Just compensa-
tion shall be paid for the use of the facility.

(Aug. 1, 1946, ch. 724, title I, §188, as added Aug.
30, 1954, ch. 1073, §1, 68 Stat. 955; renumbered
title I, Pub. L. 102-486, title IX, §902(a)(8), Oct.
24, 1992, 106 Stat. 2944.)

§2239. Hearings and judicial review

(a)(1)(A) In any proceeding under this chapter,
for the granting, suspending, revoking, or
amending of any license or construction permit,
or application to transfer control, and in any
proceeding for the issuance or modification of
rules and regulations dealing with the activities
of licensees, and in any proceeding for the pay-
ment of compensation, an award or royalties
under sections?! 2183, 2187, 2236(c) or 2238 of this
title, the Commission shall grant a hearing upon
the request of any person whose interest may be

180 in original. Probably should be ‘“‘section’.

affected by the proceeding, and shall admit any
such person as a party to such proceeding. The
Commission shall hold a hearing after thirty
days’ notice and publication once in the Federal
Register, on each application under section 2133
or 2134(b) of this title for a construction permit
for a facility, and on any application under sec-
tion 2134(c) of this title for a construction per-
mit for a testing facility. In cases where such a
construction permit has been issued following
the holding of such a hearing, the Commission
may, in the absence of a request therefor by any
person whose interest may be affected, issue an
operating license or an amendment to a con-
struction permit or an amendment to an operat-
ing license without a hearing, but upon thirty
days’ notice and publication once in the Federal
Register of its intent to do so. The Commission
may dispense with such thirty days’ notice and
publication with respect to any application for
an amendment to a construction permit or an
amendment to an operating license upon a de-
termination by the Commission that the amend-
ment involves no significant hazards consider-
ation.

(B)(i) Not less than 180 days before the date
scheduled for initial loading of fuel into a plant
by a licensee that has been issued a combined
construction permit and operating license under
section 2235(b) of this title, the Commission
shall publish in the Federal Register notice of
intended operation. That notice shall provide
that any person whose interest may be affected
by operation of the plant, may within 60 days re-
quest the Commission to hold a hearing on
whether the facility as constructed complies, or
on completion will comply, with the acceptance
criteria of the license.

(ii) A request for hearing under clause (i) shall
show, prima facie, that one or more of the ac-
ceptance criteria in the combined license have
not been, or will not be met, and the specific
operational consequences of nonconformance
that would be contrary to providing reasonable
assurance of adequate protection of the public
health and safety.

(iii) After receiving a request for a hearing
under clause (i), the Commission expeditiously
shall either deny or grant the request. If the re-
quest is granted, the Commission shall deter-
mine, after considering petitioners’ prima facie
showing and any answers thereto, whether dur-
ing a period of interim operation, there will be
reasonable assurance of adequate protection of
the public health and safety. If the Commission
determines that there is such reasonable assur-
ance, it shall allow operation during an interim
period under the combined license.

(iv) The Commission, in its discretion, shall
determine appropriate hearing procedures,
whether informal or formal adjudicatory, for
any hearing under clause (i), and shall state its
reasons therefor.

(v) The Commission shall, to the maximum
possible extent, render a decision on issues
raised by the hearing request within 180 days of
the publication of the notice provided by clause
(i) or the anticipated date for initial loading of
fuel into the reactor, whichever is later. Com-
mencement of operation under a combined li-
cense is not subject to subparagraph (A).
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(2)(A) The Commission may issue and make
immediately effective any amendment to an op-
erating license or any amendment to a combined
construction and operating license, upon a de-
termination by the Commission that such
amendment involves no significant hazards con-
sideration, notwithstanding the pendency before
the Commission of a request for a hearing from
any person. Such amendment may be issued and
made immediately effective in advance of the
holding and completion of any required hearing.
In determining under this section whether such
amendment involves no significant hazards con-
sideration, the Commission shall consult with
the State in which the facility involved is lo-
cated. In all other respects such amendment
shall meet the requirements of this chapter.

(B) The Commission shall periodically (but not
less frequently than once every thirty days)
publish notice of any amendments issued, or
proposed to be issued, as provided in subpara-
graph (A). Each such notice shall include all
amendments issued, or proposed to be issued,
since the date of publication of the last such
periodic notice. Such notice shall, with respect
to each amendment or proposed amendment (i)
identify the facility involved; and (ii) provide a
brief description of such amendment. Nothing in
this subsection shall be construed to delay the
effective date of any amendment.

(C) The Commission shall, during the ninety-
day period following the effective date of this
paragraph, promulgate regulations establishing
(i) standards for determining whether any
amendment to an operating license or any
amendment to a combined construction and op-
erating license involves no significant hazards
consideration; (ii) criteria for providing or, in
emergency situations, dispensing with prior no-
tice and reasonable opportunity for public com-
ment on any such determination, which criteria
shall take into account the exigency of the need
for the amendment involved; and (iii) procedures
for consultation on any such determination with
the State in which the facility involved is lo-
cated.

(b) The following Commission actions shall be
subject to judicial review in the manner pre-
scribed in chapter 158 of title 28 and chapter 7 of
title 5:

(1) Any final order entered in any proceeding
of the kind specified in subsection (a) of this
section.

(2) Any final order allowing or prohibiting a
facility to begin operating under a combined
construction and operating license.

(3) Any final order establishing by regula-
tion standards to govern the Department of
Energy’s gaseous diffusion uranium enrich-
ment plants, including any such facilities
leased to a corporation established under the
USEC Privatization Act [42 U.S.C. 2297h et
seq.].

(4) Any final determination under section
2297f(c) of this title relating to whether the
gaseous diffusion plants, including any such
facilities leased to a corporation established
under the USEC Privatization Act [42 U.S.C.
2297h et seq.], are in compliance with the Com-
mission’s standards governing the gaseous dif-
fusion plants and all applicable laws.
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(Aug. 1, 1946, ch. 724, title I, §189, as added Aug.
30, 1954, ch. 1073, §1, 68 Stat. 955; amended Pub.
L. 85-256, §7, Sept. 2, 1957, 71 Stat. 579; Pub. L.
87-615, §2, Aug. 29, 1962, 76 Stat. 409; Pub. L.
97-415, §12(a), Jan. 4, 1983, 96 Stat. 2073; renum-
bered title I and amended Pub. L. 102-486, title
IX, §902(a)(8), title XXVIII, §§2802, 2804, 2805, Oct.
24, 1992, 106 Stat. 2944, 3120, 3121; Pub. L. 104-134,
title III, §3116(c), Apr. 26, 1996, 110 Stat. 1321-349.)

REFERENCES IN TEXT

This chapter, referred to in subsec. (a)(1)(A), (2)(A),
was in the original ‘‘this Act’’, meaning act Aug. 1,
1946, ch. 724, as added by act Aug. 30, 1954, ch. 1073, §1,
68 Stat. 919, known as the Atomic Energy Act of 1954,
which is classified principally to this chapter. For com-
plete classification of this Act to the Code, see Short
Title note set out under section 2011 of this title and
Tables.

The effective date of this paragraph, referred to in
subsec. (a)(2)(C), probably means the date of enactment
of Pub. L. 97-415, which was approved Jan. 4, 1983.

The USEC Privatization Act, referred to in subsec.
(b)(3), (4), is subchapter A (§§3101-3117) of chapter 1 of
title III of Pub. L. 104-134, Apr. 26, 1996, 110 Stat.
1321-335, which is classified principally to subchapter
VIII (§2297h et seq.) of this chapter. For complete clas-
sification of this Act to the Code, see Short Title of
1996 Amendment note set out under section 2011 of this
title and Tables.

AMENDMENTS

1996—Subsec. (b). Pub. L. 104-134 amended subsec. (b)
generally. Prior to amendment, subsec. (b) read as fol-
lows: ‘“‘Any final order entered in any proceeding of the
kind specified in subsection (a) of this section or any
final order allowing or prohibiting a facility to begin
operating under a combined construction and operating
license shall be subject to judicial review in the man-
ner prescribed in the Act of December 29, 1950, as
amended (ch. 1189, 64 Stat. 1129), and to the provisions
of section 10 of the Administrative Procedure Act, as
amended.”

1992—Subsec. (a)(1). Pub. L. 102-486, §2802, designated
existing provisions as subpar. (A) and added subpar. (B).

Subsec. (a)(2)(A), (C). Pub. L. 102-486, §2804, inserted
‘“‘or any amendment to a combined construction and
operating license’ after ‘‘any amendment to an operat-
ing license’’.

Subsec. (b). Pub. L. 102-486, §2805, inserted ‘‘or any
final order allowing or prohibiting a facility to begin
operating under a combined construction and operating
license’ before ‘‘shall be subject to judicial review’’.

1983—Subsec. (a). Pub. L. 97-415 designated existing
provisions as par. (1) and added par. (2).

1962—Subsec. (a). Pub. L. 87-615 substituted ‘‘con-
struction permit for a facility’ and ‘‘construction per-
mit for a testing facility’ for ‘‘license for a facility”
and ‘‘license for a testing facility’ respectively, and
authorized the commission in cases where a permit has
been issued following a hearing, and in the absence of
a request therefor by anyone whose interest may be af-
fected, to issue an operating license or an amendment
to a construction permit or an operating license with-
out a hearing upon thirty days’ notice and publication
once in the Federal Register of its intent to do so, and
to dispense with such notice and publication with re-
spect to any application for an amendment to a con-
struction permit or to an operating license upon its de-
termination that the amendment involves no signifi-
cant hazards consideration.

1957—Subsec. (a). Pub. L. 85-256 required the Commis-
sion to hold a hearing after 30 days notice and publica-
tion once in the Federal Register on an application for
a license for a facility or a testing facility.

EFFECTIVE DATE OF 1992 AMENDMENT

Subsec. (a)(1)(B) of this section, as added by section
2802 of Pub. L. 102-486, applicable to all proceedings in-
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volving combined license for which application was
filed after May 8, 1991, see section 2806 of Pub. L.
102-486, set out as a note under section 2235 of this title.

AUTHORITY TO EFFECTUATE AMENDMENTS TO
OPERATING LICENSES

Pub. L. 97-415, §12(b), Jan. 4, 1983, 96 Stat. 2073, pro-
vided that: ““The authority of the Nuclear Regulatory
Commission, under the provisions of the amendment
made by subsection (a) [amending this section], to
issue and to make immediately effective any amend-
ment to an operating license shall take effect upon the
promulgation by the Commission of the regulations re-
quired in such provisions.”’

REVIEW OF NUCLEAR PROLIFERATION ASSESSMENT
STATEMENTS

No court or regulatory body to have jurisdiction to
compel performance of or to review adequacy of per-
formance of any Nuclear Proliferation Assessment
Statement called for by the Atomic Energy Act of 1954
[this chapter] or by the Nuclear Non-Proliferation Act
of 1978, Pub. L. 95-242, Mar. 10, 1978, 92 Stat. 120, see sec-
tion 2160a of this title.

ADMINISTRATIVE ORDERS REVIEW ACT

Court of appeals exclusive jurisdiction respecting
final orders of Atomic Energy Commission, now the
Nuclear Regulatory Commission and the Secretary of
Energy, made reviewable by this section, see section
2342 of Title 28, Judiciary and Judicial Procedure.

§2240. Licensee incident reports as evidence

No report by any licensee of any incident aris-
ing out of or in connection with a licensed activ-
ity made pursuant to any requirement of the
Commission shall be admitted as evidence in
any suit or action for damages growing out of
any matter mentioned in such report.

(Aug. 1, 1946, ch. 724, title I, §190, as added Pub.
L. 87-206, §16, Sept. 6, 1961, 75 Stat. 479; renum-
bered title I, Pub. L. 102-486, title IX, §902(a)(8),
Oct. 24, 1992, 106 Stat. 2944.)

§2241. Atomic safety and licensing boards; estab-
lishment; membership; functions; compensa-
tion

(a) Notwithstanding the provisions of sections
556(b) and 557(b) of title 5, the Commission is au-
thorized to establish one or more atomic safety
and licensing boards, each comprised of three
members, one of whom shall be qualified in the
conduct of administrative proceedings and two
of whom shall have such technical or other
qualifications as the Commission deems appro-
priate to the issues to be decided, to conduct
such hearings as the Commission may direct and
make such intermediate or final decisions as the
Commission may authorize with respect to the
granting, suspending, revoking or amending of
any license or authorization under the provi-
sions of this chapter, any other provision of law,
or any regulation of the Commission issued
thereunder. The Commission may delegate to a
board such other regulatory functions as the
Commission deems appropriate. The Commis-
sion may appoint a panel of qualified persons
from which board members may be selected.

(b) Board members may be appointed by the
Commission from private life, or designated
from the staff of the Commission or other Fed-
eral agency. Board members appointed from pri-
vate life shall receive a per diem compensation
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for each day spent in meetings or conferences,
and all members shall receive their necessary
traveling or other expenses while engaged in the
work of a board. The provisions of section 2203 of
this title shall be applicable to board members
appointed from private life.

(Aug. 1, 1946, ch. 724, title I, §191, as added Pub.
L. 87-615, §1, Aug. 29, 1962, 76 Stat. 409; amended
Pub. L. 91-560, §10, Dec. 19, 1970, 84 Stat. 1474; re-
numbered title I, Pub. L. 102-486, title IX,
§902(a)(8), Oct. 24, 1992, 106 Stat. 2944.)

REFERENCES IN TEXT

This chapter, referred to in subsec. (a), was in the
original ‘‘this Act’’, meaning act Aug. 1, 1946, ch. 724, as
added by act Aug. 30, 1954, ch. 1073, §1, 68 Stat. 919,
known as the Atomic Energy Act of 1954, which is clas-
sified principally to this chapter. For complete classi-
fication of this Act to the Code, see Short Title note
set out under section 2011 of this title and Tables.

CODIFICATION

In subsec. (a), ‘‘sections 556(b) and 557(b) of title 5’
substituted for ‘‘sections 7(a) and 8(a) of the Adminis-
trative Procedure Act [b U.S.C. 1006(a), 1007(a)]’’ on au-
thority of Pub. L. 89-554, § 7(b), Sept. 6, 1966, 80 Stat. 631,
the first section of which enacted Title 5, Government
Organization and Employees.

AMENDMENTS

1970—Subsec. (a). Pub. L. 91-560 required that two
members of the board should have such technical or
other qualifications the Commission deems appropriate
to the issues to be decided.

§ 2242, Temporary operating license

(a) Fuel loading, testing, and operation at spe-
cific power level; petition, affidavit, etc.

In any proceeding upon an application for an
operating license for a utilization facility re-
quired to be licensed under section 2133 or
2134(b) of this title, in which a hearing is other-
wise required pursuant to section 2239(a) of this
title, the applicant may petition the Commis-
sion for a temporary operating license for such
facility authorizing fuel loading, testing, and
operation at a specific power level to be deter-
mined by the Commission, pending final action
by the Commission on the application. The ini-
tial petition for a temporary operating license
for each such facility, and any temporary oper-
ating license issued for such facility based upon
the initial petition, shall be limited to power
levels not to exceed 5 percent of rated full ther-
mal power. Following issuance by the Commis-
sion of the temporary operating license for each
such facility, the licensee may file petitions
with the Commission to amend the license to
allow facility operation in staged increases at
specific power levels, to be determined by the
Commission, exceeding 5 percent of rated full
thermal power. The initial petition for a tem-
porary operating license for each such facility
may be filed at any time after the filing of: (1)
the report of the Advisory Committee on Reac-
tor Safeguards required by section 2232(b) of this
title; (2) the filing of the initial Safety Evalua-
tion Report by the Nuclear Regulatory Commis-
sion staff and the Nuclear Regulatory Commis-
sion staff’s first supplement to the report pre-
pared in response to the report of the Advisory
Committee on Reactor Safeguards for the facil-
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§4331

(aa) ‘‘zero emission vehicle’” means a vehicle that
produces zero exhaust emissions of any criteria pollut-
ant (or precursor pollutant) or greenhouse gas under
any possible operational modes or conditions.

SEC. 20. General Provisions. (a) Nothing in this order
shall be construed to impair or otherwise affect:

(i) the authority granted by law to an executive de-
partment, agency, or the head thereof; or

(ii) the functions of the Director of OMB relating to
budgetary, administrative, or legislative proposals.

(b) This order shall be implemented in a manner con-
sistent with applicable law and subject to the availabil-
ity of appropriations.

(c) This order is not intended to, and does not, create
any right or benefit, substantive or procedural, enforce-
able at law or in equity by any party against the
United States, its departments, agencies, or entities,
its officers, employees, or agents, or any other person.

BARACK OBAMA.

SUBCHAPTER I—POLICIES AND GOALS

§4331. Congressional declaration of national en-
vironmental policy

(a) The Congress, recognizing the profound im-
pact of man’s activity on the interrelations of
all components of the natural environment, par-
ticularly the profound influences of population
growth, high-density urbanization, industrial
expansion, resource exploitation, and new and
expanding technological advances and recogniz-
ing further the critical importance of restoring
and maintaining environmental quality to the
overall welfare and development of man, de-
clares that it is the continuing policy of the
Federal Government, in cooperation with State
and local governments, and other concerned
public and private organizations, to use all prac-
ticable means and measures, including financial
and technical assistance, in a manner calculated
to foster and promote the general welfare, to
create and maintain conditions under which
man and nature can exist in productive har-
mony, and fulfill the social, economic, and other
requirements of present and future generations
of Americans.

(b) In order to carry out the policy set forth in
this chapter, it is the continuing responsibility
of the Federal Government to use all practicable
means, consistent with other essential consider-
ations of national policy, to improve and coordi-
nate Federal plans, functions, programs, and re-
sources to the end that the Nation may—

(1) fulfill the responsibilities of each genera-
tion as trustee of the environment for succeed-
ing generations;

(2) assure for all Americans safe, healthful,
productive, and esthetically and culturally
pleasing surroundings;

(3) attain the widest range of beneficial uses
of the environment without degradation, risk
to health or safety, or other undesirable and
unintended consequences;

(4) preserve important historic, cultural, and
natural aspects of our national heritage, and
maintain, wherever possible, an environment
which supports diversity and variety of indi-
vidual choice;

(b) achieve a balance between population and
resource use which will permit high standards
of living and a wide sharing of life’s amenities;
and

(6) enhance the quality of renewable re-
sources and approach the maximum attainable
recycling of depletable resources.

919 Filed; 02/17/2017
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(c) The Congress recognizes that each person
should enjoy a healthful environment and that
each person has a responsibility to contribute to
the preservation and enhancement of the envi-
ronment.

(Pub. L. 91-190, title I, §101, Jan. 1, 1970, 83 Stat.
852.)

COMMISSION ON POPULATION GROWTH AND THE
AMERICAN FUTURE

Pub. L. 91-213, §§1-9, Mar. 16, 1970, 84 Stat. 67-69, es-
tablished the Commission on Population Growth and
the American Future to conduct and sponsor such stud-
ies and research and make such recommendations as
might be necessary to provide information and edu-
cation to all levels of government in the United States,
and to our people regarding a broad range of problems
associated with population growth and their implica-
tions for America’s future; prescribed the composition
of the Commission; provided for the appointment of its
members, and the designation of a Chairman and Vice
Chairman; required a majority of the members of the
Commission to constitute a quorum, but allowed a less-
er number to conduct hearings; prescribed the com-
pensation of members of the Commission; required the
Commission to conduct an inquiry into certain pre-
scribed aspects of population growth in the United
States and its foreseeable social consequences; provided
for the appointment of an Executive Director and other
personnel and prescribed their compensation; author-
ized the Commission to enter into contracts with pub-
lic agencies, private firms, institutions, and individuals
for the conduct of research and surveys, the prepara-
tion of reports, and other activities necessary to the
discharge of its duties, and to request from any Federal
department or agency any information and assistance
it deems necessary to carry out its functions; required
the General Services Administration to provide admin-
istrative services for the Commission on a reimburs-
able basis; required the Commission to submit an in-
terim report to the President and the Congress one
year after it was established and to submit its final re-
port two years after Mar. 16, 1970; terminated the Com-
mission sixty days after the date of the submission of
its final report; and authorized to be appropriated, out
of any money in the Treasury not otherwise appro-
priated, such amounts as might be necessary to carry
out the provisions of Pub. L. 91-213.

EXECUTIVE ORDER NoO. 11507

Ex. Ord. No. 11507, eff. Feb. 4, 1970, 35 F.R. 2573, which
related to prevention, control, and abatement of air
and water pollution at federal facilities was superseded
by Ex. Ord. No. 11752, eff. Dec. 17, 1973, 38 F.R. 34793, for-
merly set out below.

EXECUTIVE ORDER NoO. 11752

Ex. Ord. No. 11752, Dec. 17, 1973, 38 F.R. 34793, which
related to the prevention, control, and abatement of
environmental pollution at Federal facilities, was re-
voked by Ex. Ord. No. 12088, Oct. 13, 1978, 43 F.R. 47707,
set out as a note under section 4321 of this title.

§4332. Cooperation of agencies; reports; avail-

ability of information; recommendations;
international and national coordination of
efforts

The Congress authorizes and directs that, to
the fullest extent possible: (1) the policies, regu-
lations, and public laws of the United States
shall be interpreted and administered in accord-
ance with the policies set forth in this chapter,
and (2) all agencies of the Federal Government
shall—

(A) utilize a systematic, interdisciplinary
approach which will insure the integrated use
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of the natural and social sciences and the en-
vironmental design arts in planning and in de-
cisionmaking which may have an impact on
man’s environment;

(B) identify and develop methods and proce-
dures, in consultation with the Council on En-
vironmental Quality established by sub-
chapter II of this chapter, which will insure
that presently unquantified environmental
amenities and values may be given appro-
priate consideration in decisionmaking along
with economic and technical considerations;

(C) include in every recommendation or re-
port on proposals for legislation and other
major Federal actions significantly affecting
the quality of the human environment, a de-
tailed statement by the responsible official
on—

(i) the environmental impact of the pro-
posed action,

(ii) any adverse environmental effects
which cannot be avoided should the proposal
be implemented,

(iii) alternatives to the proposed action,

(iv) the relationship between local short-
term uses of man’s environment and the
maintenance and enhancement of long-term
productivity, and

(v) any irreversible and irretrievable com-
mitments of resources which would be in-
volved in the proposed action should it be
implemented.

Prior to making any detailed statement, the
responsible Federal official shall consult with
and obtain the comments of any Federal agen-
cy which has jurisdiction by law or special ex-
pertise with respect to any environmental im-
pact involved. Copies of such statement and
the comments and views of the appropriate
Federal, State, and local agencies, which are
authorized to develop and enforce environ-
mental standards, shall be made available to
the President, the Council on Environmental
Quality and to the public as provided by sec-
tion 552 of title 5, and shall accompany the
proposal through the existing agency review
processes;

(D) Any detailed statement required under
subparagraph (C) after January 1, 1970, for any
major Federal action funded under a program
of grants to States shall not be deemed to be
legally insufficient solely by reason of having
been prepared by a State agency or official, if:

(i) the State agency or official has state-
wide jurisdiction and has the responsibility
for such action,

(ii) the responsible Federal official fur-
nishes guidance and participates in such
preparation,

(iii) the responsible Federal official inde-
pendently evaluates such statement prior to
its approval and adoption, and

(iv) after January 1, 1976, the responsible
Federal official provides early notification
to, and solicits the views of, any other State
or any Federal land management entity of
any action or any alternative thereto which
may have significant impacts upon such
State or affected Federal land management
entity and, if there is any disagreement on
such impacts, prepares a written assessment
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of such impacts and views for incorporation
into such detailed statement.

The procedures in this subparagraph shall not
relieve the Federal official of his responsibil-
ities for the scope, objectivity, and content of
the entire statement or of any other respon-
sibility under this chapter; and further, this
subparagraph does not affect the legal suffi-
ciency of statements prepared by State agen-
cies with less than statewide jurisdiction.!

(E) study, develop, and describe appropriate
alternatives to recommended courses of action
in any proposal which involves unresolved
conflicts concerning alternative uses of avail-
able resources;

(F) recognize the worldwide and long-range
character of environmental problems and,
where consistent with the foreign policy of the
United States, lend appropriate support to ini-
tiatives, resolutions, and programs designed to
maximize international cooperation in antici-
pating and preventing a decline in the quality
of mankind’s world environment;

(G) make available to States, counties, mu-
nicipalities, institutions, and individuals, ad-
vice and information wuseful in restoring,
maintaining, and enhancing the quality of the
environment;

(H) initiate and utilize ecological informa-
tion in the planning and development of re-
source-oriented projects; and

(I) assist the Council on Environmental
Quality established by subchapter II of this
chapter.

(Pub. L. 91-190, title I, §102, Jan. 1, 1970, 83 Stat.
853; Pub. L. 94-83, Aug. 9, 1975, 89 Stat. 424.)

AMENDMENTS

1975—Subpars. (D) to (I). Pub. L. 94-83 added subpar.
(D) and redesignated former subpars. (D) to (H) as (E)
to (I), respectively.

CERTAIN COMMERCIAL SPACE LAUNCH ACTIVITIES

Pub. L. 10488, title IV, §401, Dec. 29, 1995, 109 Stat.
955, provided that: ‘“The licensing of a launch vehicle or
launch site operator (including any amendment, exten-
sion, or renewal of the license) under [former] chapter
701 of title 49, United States Code [now chapter 509
(§50901 et seq.) of Title 51, National and Commercial
Space Programs], shall not be considered a major Fed-
eral action for purposes of section 102(C) of the Na-
tional Environmental Policy Act of 1969 (42 U.S.C.
4332(C)) if—

‘(1) the Department of the Army has issued a per-
mit for the activity; and

‘“(2) the Army Corps of Engineers has found that
the activity has no significant impact.”

EX. ORD. NoO. 13352. FACILITATION OF COOPERATIVE
CONSERVATION

Ex. Ord. No. 13352, Aug. 26, 2004, 69 F.R. 52989, pro-
vided:

By the authority vested in me as President by the
Constitution and the laws of the United States of
America, it is hereby ordered as follows:

SECTION 1. Purpose. The purpose of this order is to en-
sure that the Departments of the Interior, Agriculture,
Commerce, and Defense and the Environmental Protec-
tion Agency implement laws relating to the environ-
ment and natural resources in a manner that promotes
cooperative conservation, with an emphasis on appro-

1So0 in original. The period probably should be a semicolon.
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priate inclusion of local participation in Federal deci-
sionmaking, in accordance with their respective agency
missions, policies, and regulations.

SEC. 2. Definition. As used in this order, the term ‘‘co-
operative conservation’” means actions that relate to
use, enhancement, and enjoyment of natural resources,
protection of the environment, or both, and that in-
volve collaborative activity among Federal, State,
local, and tribal governments, private for-profit and
nonprofit institutions, other nongovernmental entities
and individuals.

SEC. 3. Federal Activities. To carry out the purpose of
this order, the Secretaries of the Interior, Agriculture,
Commerce, and Defense and the Administrator of the
Environmental Protection Agency shall, to the extent
permitted by law and subject to the availability of ap-
propriations and in coordination with each other as ap-
propriate:

(a) carry out the programs, projects, and activities of
the agency that they respectively head that implement
laws relating to the environment and natural resources
in a manner that:

(i) facilitates cooperative conservation;

(ii) takes appropriate account of and respects the
interests of persons with ownership or other legally
recognized interests in land and other natural re-
sources;

(iii) properly accommodates local participation in
Federal decisionmaking; and

(iv) provides that the programs, projects, and ac-
tivities are consistent with protecting public health
and safety;

(b) report annually to the Chairman of the Council on
Environmental Quality on actions taken to implement
this order; and

(c) provide funding to the Office of Environmental
Quality Management Fund (42 U.S.C. 4375) for the Con-
ference for which section 4 of this order provides.

SEC. 4. White House Conference on Cooperative Con-
servation. The Chairman of the Council on Environ-
mental Quality shall, to the extent permitted by law
and subject to the availability of appropriations:

(a) convene not later than 1 year after the date of
this order, and thereafter at such times as the Chair-
man deems appropriate, a White House Conference on
Cooperative Conservation (Conference) to facilitate the
exchange of information and advice relating to (i) coop-
erative conservation and (ii) means for achievement of
the purpose of this order; and

(b) ensure that the Conference obtains information in
a manner that seeks from Conference participants their
individual advice and does not involve collective judg-
ment or consensus advice or deliberation.

SEC. 5. General Provision. This order is not intended
to, and does not, create any right or benefit, sub-
stantive or procedural, enforceable at law or in equity
by any party against the United States, its depart-
ments, agencies, instrumentalities or entities, its offi-
cers, employees or agents, or any other person.

GEORGE W. BUSH.

§4332a. Repealed. Pub. L. 114-94, div. A, title I,
§1304(G)(2), Dec. 4, 2015, 129 Stat. 1386

Section, Pub. L. 112-141, div. A, title I, §1319, July 6,
2012, 126 Stat. 551, related to accelerated decision-
making in environmental reviews.

EFFECTIVE DATE OF REPEAL

Repeal effective Oct. 1, 2015, see section 1003 of Pub.
L. 114-94, set out as an Effective Date of 2015 Amend-
ment note under section 5313 of Title 5, Government Or-
ganization and Employees.

§4333. Conformity of administrative procedures
to national environmental policy

All agencies of the Federal Government shall
review their present statutory authority, admin-
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istrative regulations, and current policies and
procedures for the purpose of determining
whether there are any deficiencies or inconsist-
encies therein which prohibit full compliance
with the purposes and provisions of this chapter
and shall propose to the President not later than
July 1, 1971, such measures as may be necessary
to bring their authority and policies into con-
formity with the intent, purposes, and proce-
dures set forth in this chapter.

(Pub. L. 91-190, title I, §103, Jan. 1, 1970, 83 Stat.
854.)

§4334. Other statutory obligations of agencies

Nothing in section 4332 or 4333 of this title
shall in any way affect the specific statutory ob-
ligations of any Federal agency (1) to comply
with criteria or standards of environmental
quality, (2) to coordinate or consult with any
other Federal or State agency, or (3) to act, or
refrain from acting contingent upon the recom-
mendations or certification of any other Federal
or State agency.

(Pub. L. 91-190, title I, §104, Jan. 1, 1970, 83 Stat.
854.)

§4335. Efforts supplemental to existing author-
izations

The policies and goals set forth in this chapter
are supplementary to those set forth in existing
authorizations of Federal agencies.

(Pub. L. 91-190, title I, §105, Jan. 1, 1970, 83 Stat.
854.)

SUBCHAPTER II—COUNCIL ON
ENVIRONMENTAL QUALITY

§4341. Omitted
CODIFICATION

Section, Pub. L. 91-190, title II, §201, Jan. 1, 1970, 83
Stat. 8564, which required the President to transmit to
Congress annually an Environmental Quality Report,
terminated, effective May 15, 2000, pursuant to section
3003 of Pub. L. 104-66, as amended, set out as a note
under section 1113 of Title 31, Money and Finance. See,
also, item 1 on page 41 of House Document No. 103-7.

§4342. Establishment; membership;
appointments

Chairman;

There is created in the Executive Office of the
President a Council on Environmental Quality
(hereinafter referred to as the ‘“‘Council”). The
Council shall be composed of three members who
shall be appointed by the President to serve at
his pleasure, by and with the advice and consent
of the Senate. The President shall designate one
of the members of the Council to serve as Chair-
man. Each member shall be a person who, as a
result of his training, experience, and attain-
ments, is exceptionally well qualified to analyze
and interpret environmental trends and infor-
mation of all kinds; to appraise programs and
activities of the Federal Government in the
light of the policy set forth in subchapter I of
this chapter; to be conscious of and responsive
to the scientific, economic, social, esthetic, and
cultural needs and interests of the Nation; and
to formulate and recommend national policies
to promote the improvement of the quality of
the environment.
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officials has been completed in accord-
ance with requirements of this section
and written instructions furnished to
the applicant by the Director, Office of
Nuclear Material Safety and Safe-
guards as appropriate.

(4) Amendments to the application
and environmental report shall be filed
and distributed and a written state-
ment shall be furnished to the Direc-
tor, Office of Nuclear Material Safety
and Safeguards as appropriate, in the
same manner as for the initial applica-
tion and environmental report.

(6) The Director, Office of Nuclear
Material Safety and Safeguards as ap-
propriate, will cause to be published in
the FEDERAL REGISTER a notice of
docketing which identifies the State
and location of the proposed waste dis-
posal facility and will give notice of
docketing to the governor of that State
and other officials listed in paragraph
(£)(3) of this section and will, in a rea-
sonable period thereafter, publish in
the FEDERAL REGISTER a notice under
§2.105 offering an opportunity to re-
quest a hearing to the applicant and
other potentially affected persons.

[41 FR 15833, Apr. 15, 1976]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §2.101, see the List of CFR
Sections Affected, which appears in the
Finding Aids section of the printed volume
and at www.fdsys.gov.

§2.102 Administrative review of appli-
cation.

(a) During review of an application
by the NRC staff, an applicant may be
required to supply additional informa-
tion. The staff may request any one
party to the proceeding to confer with
the NRC staff informally. In the case of
docketed application for a limited
work authorization, construction per-
mit, operating license, early site per-
mit, standard design approval, com-
bined license, or manufacturing license
under this chapter, the NRC staff shall
establish a schedule for its review of
the application, specifying the key in-
termediate steps from the time of
docketing until the completion of its
review.

(b) The Director, Office of Nuclear
Reactor Regulation, Director, Office of
New Reactors, or Director, Office of
Nuclear Material Safety and Safe-
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guards, as appropriate, will refer the
docketed application to the ACRS as
required by law and in such additional
cases as he or the Commission may de-
termine to be appropriate. The ACRS
will render to the Commission one or
more reports as required by law or as
requested by the Commission.

(c) The Director, Office of Nuclear
Reactor Regulation, Director, Office of
New Reactors, or Director, Office of
Nuclear Material Safety and Safe-
guards, as appropriate, will make each
report of the ACRS a part of the record
of the docketed application, and trans-
mit copies to the appropriate State and
local officials.

[27 FR 377, Jan. 13, 1962, as amended at 36 FR
13270, July 17, 1971; 37 FR 15130, July 28, 1972;
47 FR 9986, Mar. 9, 1982; 69 FR 2235, Jan. 14,
2004; 70 FR 61887, Oct. 27, 2005; 72 FR 49472,
Aug. 28, 2007; 72 FR 57439, Oct. 9, 2007; 73 FR
5715, Jan. 31, 2008]

§2.103 Action on applications for by-
product, source, special nuclear ma-
terial, facility and operator li-
censes.

(a) If the Director, Office of Nuclear
Reactor Regulation, Director, Office of
New Reactors, or Director, Office of
Nuclear Material Safety and Safe-
guards, as appropriate, finds that an
application for a byproduct, source,
special nuclear material, facility, or
operator license complies with the re-
quirements of the Act, the Energy Re-
organization Act, and this chapter, he
will issue a license. If the license is for
a facility, or for receipt of waste radio-
active material from other persons for
the purpose of commercial disposal by
the waste disposal licensee, or for a
construction authorization for a HLW
repository at a geologic repository op-
erations area under parts 60 or 63 of
this chapter, or if it is to receive and
possess high-level radioactive waste at
a geologic repository operations area
under parts 60 or 63 of this chapter, the
Director, Office of Nuclear Reactor
Regulation, Director, Office of New Re-
actors, or Director, Office of Nuclear
Material Safety and Safeguards, as ap-
propriate, will inform the State, Tribal
and local officials specified in §2.104(c)
of the issuance of the license. For no-
tice of issuance requirements for Ili-
censes issued under part 61 of this
chapter, see §2.106(d).
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(b) If the Director, Office of Nuclear
Reactor Regulation, Director, Office of
New Reactors, or Director, Office of
Nuclear Material Safety and Safe-
guards, as appropriate, finds that an
application does not comply with the
requirements of the Act and this chap-
ter he may issue a notice of proposed
denial or a notice of denial of the appli-
cation and inform the applicant in
writing of:

(1) The nature of any deficiencies or
the reason for the proposed denial or
the denial, and

(2) The right of the applicant to de-
mand a hearing within twenty (20) days
from the date of the notice or such
longer period as may be specified in the
notice.

[28 FR 101562, Sept. 17, 1963, as amended at 47
FR 57478, Dec. 27, 1982; 66 FR 55787, Nov. 2,
2001; 69 FR 2235, Jan. 14, 2004; 73 FR 5715, Jan.
31, 2008; 77 FR 46589, Aug. 3, 2012; 79 FR 75739,
Dec. 19, 2014]

HEARING ON APPLICATION—HOW
INITIATED

§2.104 Notice of hearing.

(a) In the case of an application on
which a hearing is required by the Act
or this chapter, or in which the Com-
mission finds that a hearing is required
in the public interest, the Secretary
will issue a notice of hearing to be pub-
lished in the FEDERAL REGISTER. The
notice must be published at least 15
days, and in the case of an application
concerning a limited work authoriza-
tion, construction permit, early site
permit, or combined license for a facil-
ity of the type described in §§50.21(b) or
50.22 of this chapter or a testing facil-
ity, at least 30 days, before the date set
for hearing in the notice.! In addition,

1If the notice of hearing concerning an ap-
plication for a limited work authorization,
construction permit, early site permit, or
combined license for a facility of the type
described in §§50.21(b) or 50.22 of this chapter
or a testing facility does not specify the time
and place of initial hearing, a subsequent no-
tice will be published in the FEDERAL REG-
ISTER which will provide at least 30 days no-
tice of the time and place of that hearing.
After this notice is given, the presiding offi-
cer may reschedule the commencement of
the initial hearing for a later date or recon-
vene a recessed hearing without again pro-
viding at least 30 days notice.

Document #1662009
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in the case of an application for a lim-
ited work authorization, construction
permit, early site permit, or combined
license for a facility of the type de-
scribed in §50.22 of this chapter, or a
testing facility, the notice must be
issued as soon as practicable after the
NRC has docketed the application. If
the Commission decides, under
§2.101(a)(2), to determine the accept-
ability of the application based on its
technical adequacy as well as com-
pleteness, the notice must be issued as
soon as practicable after the applica-
tion has been tendered.

(b) The notice of hearing must state:

(1) The nature of the hearing;

(2) The authority under which the
hearing is to be held;

(3) The matters of fact and law to be
considered;

(4) The date by which requests for
hearing or petitions to intervene must
be filed;

(5) The presiding officer designated
for the hearing, or the procedure that
the Commission will use to designate a
presiding officer for the hearing.

(c)(1) The Secretary will transmit a
notice of hearing on an application for
a license for a production or utilization
facility, including a limited work au-
thorization, early site permit, com-
bined license, but not for a manufac-
turing license, for a license for receipt
of waste radioactive material from
other persons for the purpose of com-
mercial disposal by the waste disposal
licensee, for a license under part 61 of
this chapter, for a construction author-
ization for a high-level waste reposi-
tory at a geologic repository oper-
ations area under parts 60 or 63 of this
chapter, for a license to receive and
possess high-level radioactive waste at
a geologic repository operations area
under parts 60 or 63 of this chapter, and
for a license under part 72 of this chap-
ter to acquire, receive or possess spent
fuel for the purpose of storage in an
independent spent fuel storage instal-
lation (ISFSI) to the governor or other
appropriate official of the State and to
the chief executive of the municipality
in which the facility is to be located or
the activity is to be conducted or, if
the facility is not to be located or the
activity conducted within a munici-
pality, to the chief executive of the

Page 15 of 55
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in the proceeding. The presiding officer
may determine the calculation of addi-
tional days when a participant is not
entitled to receive an entire filing
served by multiple methods.

(4) In mixed service proceedings when
all participants are not using the same
filing and service method, the number
of days for service will be determined
by the presiding officer based on con-
siderations of fairness and efficiency.

(c) To be considered timely, a docu-
ment must be served:

(1) By 5 p.m. Eastern Time for a doc-
ument served in person or by expedited
service; and

(2) By 11:59 p.m. Eastern Time for a
document served by the E-Filing sys-
tem.

[72 FR 49151, Aug. 28, 2007]

§2.307 Extension and reduction of
time limits; delegated authority to
order use of procedures for access
by potential parties to certain sen-
sitive unclassified information.

(a) Except as otherwise provided by
law, the time fixed or the period of
time prescribed for an act that is re-
quired or allowed to be done at or with-
in a specified time, may be extended or
shortened either by the Commission or
the presiding officer for good cause, or
by stipulation approved by the Com-
mission or the presiding officer.

(b) If this part does not prescribe a
time limit for an action to be taken in
the proceeding, the Commission or the
presiding officer may set a time limit
for the action.

(¢) In circumstances where, in order
to meet Commission requirements for
intervention, potential parties may
deem it necessary to obtain access to
safeguards information (as defined in
§73.2 of this chapter) or to sensitive un-
classified non-safeguards information,
the Secretary is delegated authority to
issue orders establishing procedures
and timelines for submitting and re-
solving requests for this information.

[69 FR 2236, Jan. 14, 2004, as amended at 73
FR 10980, Feb. 29, 2008]

§2.308 Treatment of requests for hear-
ing or petitions for leave to inter-
vene by the Secretary.

Upon receipt of a request for hearing
or a petition to intervene, the Sec-
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retary will forward the request or peti-
tion and/or proffered contentions and
any answers and replies either to the
Commission for a ruling on the request/
petition and/or proffered contentions or
to the Chief Administrative Judge of
the Atomic Safety and Licensing Board
Panel for the designation of a presiding
officer under §2.313(a) to rule on the
matter.

§2.309 Hearing requests, petitions to
intervene, requirements for stand-
ing, and contentions.

(a) General requirements. Any person
whose interest may be affected by a
proceeding and who desires to partici-
pate as a party must file a written re-
quest for hearing and a specification of
the contentions which the person seeks
to have litigated in the hearing. In a
proceeding under 10 CFR 52.103, the
Commission, acting as the presiding of-
ficer, will grant the request if it deter-
mines that the requestor has standing
under the provisions of paragraph (d) of
this section and has proposed at least
one admissible contention that meets
the requirements of paragraph (f) of
this section. For all other proceedings,
except as provided in paragraph (e) of
this section, the Commission, presiding
officer, or the Atomic Safety and Li-
censing Board designated to rule on the
request for hearing and/or petition for
leave to intervene, will grant the re-
quest/petition if it determines that the
requestor/petitioner has standing under
the provisions of paragraph (d) of this
section and has proposed at least one
admissible contention that meets the
requirements of paragraph (f) of this
section. In ruling on the request for
hearing/petition to intervene sub-
mitted by petitioners seeking to inter-
vene in the proceeding on the HLW re-
pository, the Commission, the pre-
siding officer, or the Atomic Safety
and Licensing Board shall also consider
any failure of the petitioner to partici-
pate as a potential party in the pre-li-
cense application phase under subpart
J of this part in addition to the factors
in paragraph (d) of this section. If a re-
quest for hearing or petition to inter-
vene is filed in response to any notice
of hearing or opportunity for hearing,
the applicant/licensee shall be deemed
to be a party.

Page 16 of 55
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(b) Timing. Unless specified elsewhere
in this chapter or otherwise provided
by the Commission, the request or peti-
tion and the list of contentions must
be filed as follows:

(1) In proceedings for the direct or in-
direct transfer of control of an NRC li-
cense when the transfer requires prior
approval of the NRC under the Com-
mission’s regulations, governing stat-
ute, or pursuant to a license condition,
twenty (20) days from the date of publi-
cation of the notice in the FEDERAL
REGISTER.

(2) In proceedings for the initial au-
thorization to construct a high-level
radioactive waste geologic repository,
and the initial licensee to receive and
process high level radioactive waste at
a geological repository operations
area, thirty (30) days from the date of
publication of the notice in the FED-
ERAL REGISTER.

(3) In proceedings for which a FED-
ERAL REGISTER notice of agency action
is published (other than a proceeding
covered by paragraphs (b)(1) or (b)(2) of
this section), not later than:

(i) The time specified in any notice of
hearing or notice of proposed action or
as provided by the presiding officer or
the Atomic Safety and Licensing Board
designated to rule on the request and/
or petition, which may not be less than
sixty (60) days from the date of publica-
tion of the notice in the FEDERAL REG-
ISTER; Or

(ii) If no period is specified, sixty (60)
days from the date of publication of
the notice.

(4) In proceedings for which a FED-
ERAL REGISTER notice of agency action
is not published, not later than the lat-
est of:

(i) Sixty (60) days after publication of
notice on the NRC Web site at http:/
www.nrec.gov/public-involve/major-ac-
tions.html, or

(ii) Sixty (60) days after the requestor
receives actual notice of a pending ap-
plication, but not more than sixty (60)
days after agency action on the appli-
cation.

(c) Filings after the deadline; submis-
sion of hearing request, intervention peti-
tion, or motion for leave to file new or
amended contentions—(1) Determination
by presiding officer. Hearing requests,
intervention petitions, and motions for

Document #1662009
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leave to file new or amended conten-
tions filed after the deadline in para-
graph (b) of this section will not be en-
tertained absent a determination by
the presiding officer that a participant
has demonstrated good cause by show-
ing that:

(i) The information upon which the
filing is based was not previously avail-
able;

(ii) The information upon which the
filing is based is materially different
from information previously available;
and

(iii) The filing has been submitted in
a timely fashion based on the avail-
ability of the subsequent information.

(2) Applicability of §§2.307 and 2.323. (1)
Section 2.307 applies to requests to
change a filing deadline (requested be-
fore or after that deadline has passed)
based on reasons not related to the
substance of the filing.

(i1) Section 2.323 does not apply to
hearing requests, intervention peti-
tions, or motions for leave to file new
or amended contentions filed after the
deadline in paragraph (b) of this sec-
tion.

(3) New petitioner. A hearing request
or intervention petition filed after the
deadline in paragraph (b) of this sec-
tion must include a specification of
contentions if the petitioner seeks ad-
mission as a party, and must also dem-
onstrate that the petitioner meets the
applicable standing and contention ad-
missibility requirements in paragraphs
(d) and (f) of this section.

(4) Party or participant. A new or
amended contention filed by a party or
participant to the proceeding must also
meet the applicable contention admis-
sibility requirements in paragraph (f)
of this section. If the party or partici-
pant has already satisfied the require-
ments for standing under paragraph (d)
of this section in the same proceeding
in which the new or amended conten-
tions are filed, it does not need to do so
again.

(d) Standing. (1) General require-
ments. A request for hearing or peti-
tion for leave to intervene must state:

(i) The name, address and telephone
number of the requestor or petitioner;

(ii) The nature of the requestor’s/pe-
titioner’s right under the Act to be
made a party to the proceeding;

Page 17 of 55
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(iii) The nature and extent of the re-
questor’s/petitioner’s property, finan-
cial or other interest in the proceeding;
and

(iv) The possible effect of any deci-
sion or order that may be issued in the
proceeding on the requestor’s/peti-
tioner’s interest.

(2) Rulings. In ruling on a request for
hearing or petition for leave to inter-
vene, the Commission, the presiding of-
ficer, or the Atomic Safety and Licens-
ing Board designated to rule on such
requests must determine, among other
things, whether the petitioner has an
interest affected by the proceeding
considering the factors enumerated in
paragraph (d)(1) of this section.

(3) Standing in enforcement pro-
ceedings. In enforcement proceedings,
the licensee or other person against
whom the action is taken shall have
standing.

(e) Discretionary Intervention. The pre-
siding officer may consider a request
for discretionary intervention when at
least one requestor/petitioner has es-
tablished standing and at least one ad-
missible contention has been admitted
so that a hearing will be held. A re-
questor/petitioner may request that his
or her petition be granted as a matter
of discretion in the event that the peti-
tioner is determined to lack standing
to intervene as a matter of right under
paragraph (d)(1) of this section. Accord-
ingly, in addition to addressing the fac-
tors in paragraph (d)(1) of this section,
a petitioner who wishes to seek inter-
vention as a matter of discretion in the
event it is determined that standing as
a matter of right is not demonstrated
shall address the following factors in
his/her initial petition, which the Com-
mission, the presiding officer or the
Atomic Safety and Licensing Board
will consider and balance:

(1) Factors weighing in favor of al-
lowing intervention—

(i) The extent to which the reques-
tor’s/petitioner’s participation may
reasonably be expected to assist in de-
veloping a sound record;

(ii) The nature and extent of the re-
questor’s/petitioner’s property, finan-
cial or other interests in the pro-
ceeding; and

(iii) The possible effect of any deci-
sion or order that may be issued in the
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proceeding on the
tioner’s interest;

(2) Factors weighing against allowing
intervention—

(i) The availability of other means
whereby the requestor’s/petitioner’s in-
terest will be protected;

(ii) The extent to which the reques-
tor’s/petitioner’s interest will be rep-
resented by existing parties; and

(iii) The extent to which the reques-
tor’s/petitioner’s participation will in-
appropriately broaden the issues or
delay the proceeding.

(f) Contentions. (1) A request for hear-
ing or petition for leave to intervene
must set forth with particularity the
contentions sought to be raised. For
each contention, the request or peti-
tion must:

(i) Provide a specific statement of
the issue of law or fact to be raised or
controverted, provided further, that the
issue of law or fact to be raised in a re-
quest for hearing under 10 CFR 52.103(b)
must be directed at demonstrating that
one or more of the acceptance criteria
in the combined license have not been,
or will not be met, and that the spe-
cific operational consequences of non-
conformance would be contrary to pro-
viding reasonable assurance of ade-
quate protection of the public health
and safety;

(ii) Provide a brief explanation of the
basis for the contention;

(iii) Demonstrate that the issue
raised in the contention is within the
scope of the proceeding;

(iv) Demonstrate that the issue
raised in the contention is material to
the findings the NRC must make to
support the action that is involved in
the proceeding;

(v) Provide a concise statement of
the alleged facts or expert opinions
which support the requestor’s/peti-
tioner’s position on the issue and on
which the petitioner intends to rely at
hearing, together with references to
the specific sources and documents on
which the requestor/petitioner intends
to rely to support its position on the
issue;

(vi) In a proceeding other than one
under 10 CFR 52.103, provide sufficient
information to show that a genuine
dispute exists with the applicant/li-
censee on a material issue of law or

requestor’s/peti-
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fact. This information must include
references to specific portions of the
application (including the applicant’s
environmental report and safety re-
port) that the petitioner disputes and
the supporting reasons for each dis-
pute, or, if the petitioner believes that
the application fails to contain infor-
mation on a relevant matter as re-
quired by law, the identification of
each failure and the supporting reasons
for the petitioner’s belief; and

(vii) In a proceeding under 10 CFR
52.103(b), the information must be suffi-
cient, and include supporting informa-
tion showing, prima facie, that one or
more of the acceptance criteria in the
combined license have not been, or will
not be met, and that the specific oper-
ational consequences of nonconform-
ance would be contrary to providing
reasonable assurance of adequate pro-
tection of the public health and safety.
This information must include the spe-
cific portion of the report required by
10 CFR 52.99(c) which the requestor be-
lieves is inaccurate, incorrect, and/or
incomplete (i.e., fails to contain the
necessary information required by
§52.99(c)). If the requestor identifies a
specific portion of the §52.99(c) report
as incomplete and the requestor con-
tends that the incomplete portion pre-
vents the requestor from making the
necessary prima facie showing, then the
requestor must explain why this defi-
ciency prevents the requestor from
making the prima facie showing.

(2) Contentions must be based on doc-
uments or other information available
at the time the petition is to be filed,
such as the application, supporting
safety analysis report, environmental
report or other supporting document
filed by an applicant or licensee, or
otherwise available to a petitioner. On
issues arising under the National Envi-
ronmental Policy Act, participants
shall file contentions based on the ap-
plicant’s environmental report. Par-
ticipants may file new or amended en-
vironmental contentions after the
deadline in paragraph (b) of this sec-
tion (e.g., based on a draft or final NRC
environmental impact statement, envi-
ronmental assessment, or any supple-
ments to these documents) if the con-
tention complies with the require-
ments in paragraph (c¢) of this section.
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(3) If two or more requestors/peti-
tioners seek to co-sponsor a conten-
tion, the requestors/petitioners shall
jointly designate a representative who
shall have the authority to act for the
requestors/petitioners with respect to
that contention. If a requestor/peti-
tioner seeks to adopt the contention of
another sponsoring  requestor/peti-
tioner, the requestor/petitioner who
seeks to adopt the contention must ei-
ther agree that the sponsoring re-
questor/petitioner shall act as the rep-
resentative with respect to that con-
tention, or jointly designate with the
sponsoring requestor/petitioner a rep-
resentative who shall have the author-
ity to act for the requestors/petitioners
with respect to that contention.

(g) Selection of hearing procedures. A
request for hearing and/or petition for
leave to intervene may, except in a
proceeding under 10 CFR 52.103, also ad-
dress the selection of hearing proce-
dures, taking into account the provi-
sions of §2.310. If a request/petition re-
lies upon §2.310(d), the request/petition
must demonstrate, by reference to the
contention and the bases provided and
the specific procedures in subpart G of
this part, that resolution of the con-
tention necessitates resolution of ma-
terial issues of fact which may be best
determined through the use of the
identified procedures.

(h) Requirements applicable to States,
local governmental bodies, and Federally-
recognized Indian Tribes seeking party
status. (1) If a State, local govern-
mental body (county, municipality or
other subdivision), or Federally-recog-
nized Indian Tribe seeks to participate
as a party in a proceeding, it must sub-
mit a request for hearing or a petition
to intervene containing at least one ad-
missible contention, and must des-
ignate a single representative for the
hearing. If a request for hearing or pe-
tition to intervene is granted, the Com-
mission, the presiding officer or the
Atomic Safety and Licensing Board
ruling on the request will admit as a
party to the proceeding a single des-
ignated representative of the State, a
single designated representative for
each local governmental body (county,
municipality or other subdivision), and
a single designated representative for
each Federally-recognized Indian
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Tribe. Where a State’s constitution
provides that both the Governor and
another State official or State govern-
mental body may represent the inter-
ests of the State in a proceeding, the
Governor and the other State official/
government body will be considered
separate participants.

(2) If the proceeding pertains to a
production or utilization facility (as
defined in §50.2 of this chapter) located
within the boundaries of the State,
local governmental body, or Federally-
recognized Indian Tribe seeking to par-
ticipate as a party, no further dem-
onstration of standing is required. If
the production or utilization facility is
not located within the boundaries of
the State, local governmental body, or
Federally-recognized Indian Tribe
seeking to participate as a party, the
State, local governmental body, or
Federally-recognized Indian Tribe also
must demonstrate standing.

(3) In any proceeding on an applica-
tion for a construction authorization
for a high-level radioactive waste re-
pository at a geologic repository oper-
ations area under parts 60 or 63 of this
chapter, or an application for a license
to receive and possess high-level radio-
active waste at a geologic repository
operations area under parts 60 or 63 of
this chapter, the Commission shall per-
mit intervention by the State and local
governmental body (county, munici-
pality or other subdivision) in which
such an area is located and by any af-
fected Federally-recognized Indian
Tribe as defined in parts 60 or 63 of this
chapter if the requirements of para-
graph (f) of this section are satisfied
with respect to at least one contention.
All other petitions for intervention in
any such proceeding must be reviewed
under the provisions of paragraphs (a)
through (f) of this section.

(1) Answers to hearing requests, inter-
vention petitions, and motions for leave to
file mew or amended contentions filed
after the deadline. Unless otherwise
specified by the Commission, the pre-
siding officer, or the Atomic Safety
and Licensing Board designated to rule
on the request, petition, or motion—

(1) The applicant/licensee, the NRC
staff, and other parties to a proceeding
may file an answer to a hearing re-
quest, intervention petition, or motion
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for leave to file amended or new con-
tentions filed after the deadline in
§2.309(b) within 25 days after service of
the request, petition, or motion. An-
swers should address, at a minimum,
the factors set forth in paragraphs (a)
through (h) of this section insofar as
these sections apply to the filing that
is the subject of the answer.

(2) Except in a proceeding under
§52.103 of this chapter, the participant
who filed the hearing request, interven-
tion petition, or motion for leave to
file new or amended contentions after
the deadline may file a reply to any an-
swer. The reply must be filed within 7
days after service of that answer.

(3) No other written answers or re-
plies will be entertained.

(j) Decision on request/petition. (1) In
all proceedings other than a proceeding
under §52.103 of this chapter, the pre-
siding officer shall issue a decision on
each request for hearing or petition to
intervene within 45 days of the conclu-
sion of the initial pre-hearing con-
ference or, if no pre-hearing conference
is conducted, within 45 days after the
filing of answers and replies under
paragraph (i) of this section. With re-
spect to a request to admit amended or
new contentions, the presiding officer
shall issue a decision on each such re-
quest within 45 days of the conclusion
of any pre-hearing conference that may
be conducted regarding the proposed
amended or new contentions or, if no
pre-hearing conference is conducted,
within 45 days after the filing of an-
swers and replies, if any. In the event
the presiding officer cannot issue a de-
cision within 45 days, the presiding of-
ficer shall issue a notice advising the
Commission and the parties, and the
notice shall include the expected date
of when the decision will issue.

(2) The Commission, acting as the
presiding officer, shall expeditiously
grant or deny the request for hearing
in a proceeding under §52.103 of this
chapter. The Commission’s decision
may not be the subject of any appeal
under §2.311.

[69 FR 2236, Jan. 14, 2004, as amended at 72
FR 49474, Aug. 28, 2007; 73 FR 44620, July 31,
2008; 77 FR 46591, Aug. 3, 2012]
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must be filed by a party within five (5)
days after service of the order. Parties
may not file replies to the objections
unless the presiding officer so directs.
The filing of objections does not stay
the decision unless the presiding offi-
cer so orders. The presiding officer may
revise the order in the light of the ob-
jections presented and, as permitted by
§2.319(1), may certify for determination
to the Commission any matter raised
in the objections the presiding officer
finds appropriate. The order controls
the subsequent course of the pro-
ceeding unless modified for good cause.

§2.330 Stipulations.

Apart from any stipulations made
during or as a result of a prehearing
conference, the parties may stipulate
in writing at any stage of the pro-
ceeding or orally during the hearing,
any relevant fact or the contents or au-
thenticity of any document. These
stipulations may be received in evi-
dence. The parties may also stipulate
as to the procedure to be followed in
the proceeding. These stipulations
may, on motion of all parties, be recog-
nized by the presiding officer to govern
the conduct of the proceeding.

§2.331 Oral argument before the pre-
siding officer.

When, in the opinion of the presiding
officer, time permits and the nature of
the proceeding and the public interest
warrant, the presiding officer may
allow, and fix a time for, the presen-
tation of oral argument. The presiding
officer will impose appropriate limits
of time on the argument. The tran-
script of the argument is part of the
record.

§2.332 General case scheduling and
management.

(a) Scheduling order. The presiding of-
ficer shall, as soon as practicable after
consulting with the parties by a sched-
uling conference, telephone, mail, or
other suitable means, enter a sched-
uling order that establishes limits for
the time to file motions, conclude dis-
covery, commence the oral phase of the
hearing (if applicable), and take other
actions in the proceeding. The sched-
uling order may also include:
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(1) Modifications of the times for dis-
closures under §§2.336 and 2.704 and of
the extent of discovery to be per-
mitted;

(2) The date or dates for prehearing
conferences; and

(3) Any other matters appropriate in
the circumstances of the proceeding.

(b) Model milestones. In developing the
scheduling order under paragraph (a) of
this section, the presiding officer shall
utilize the applicable model milestones
in Appendix B to this part as a starting
point. The presiding officer shall make
appropriate modifications based upon
all relevant information, including but
not limited to, the number of conten-
tions admitted, the complexity of the
issues presented, relevant consider-
ations which a party may bring to the
attention of the presiding officer, the
NRC staff’s schedule for completion of
its safety and environmental evalua-
tions (paragraph (e) of this section),
and the NRC’s interest in providing a
fair and expeditious resolution of the
issues sought to be adjudicated by the
parties in the proceeding.

(c) Objectives of scheduling order. The
scheduling order must have as its ob-
jectives proper case management pur-
poses such as:

(1) Expediting the disposition of the
proceeding;

(2) Establishing early and continuing
control so that the proceeding will not
be protracted because of lack of man-
agement;

(3) Discouraging wasteful prehearing
activities;

(4) Improving the quality of the hear-
ing through more thorough prepara-
tion; and

(5) Facilitating the settlement of the
proceeding or any portions thereof, in-
cluding the use of Alternative Dispute
Resolution, when and if the presiding
officer, upon consultation with the par-
ties, determines that these types of ef-
forts should be pursued.

(d) Effect of NRC staff’s schedule on
scheduling order. In establishing a
schedule, the presiding officer shall
take into consideration the NRC staff’s
projected schedule for completion of its
safety and environmental evaluations
to ensure that the hearing schedule
does not adversely impact the staff’s
ability to complete its reviews in a
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timely manner. Hearings on safety
issues may be commenced before publi-
cation of the NRC staff’s safety evalua-
tion upon a finding by the presiding of-
ficer that commencing the hearings at
that time would expedite the pro-
ceeding. Where an environmental im-
pact statement (EIS) is involved, hear-
ings on environmental issues addressed
in the EIS may not commence before
the issuance of the final EIS. In addi-
tion, discovery against the NRC staff
on safety or environmental issues, re-
spectively, should be suspended until
the staff has issued the SER or EIS, un-
less the presiding officer finds that the
commencement of discovery against
the NRC staff (as otherwise permitted
by the provisions of this part) before
the publication of the pertinent docu-
ment will not adversely affect comple-
tion of the document and will expedite
the hearing.

[69 FR 2236, Jan. 14, 2004, as amended at 70
FR 20461, Apr. 20, 2005]

§2.333 Authority of the presiding offi-
cer to regulate procedure in a hear-
ing.

To prevent unnecessary delays or an
unnecessarily large record, the pre-
siding officer:

(a) May limit the number of wit-
nesses whose testimony may be cumu-
lative;

(b) May strike argumentative, repeti-
tious, cumulative, unreliable, immate-
rial, or irrelevant evidence;

(c) Shall require each party or partic-
ipant who requests permission to con-
duct cross-examination to file a cross-
examination plan for each witness or
panel of witnesses the party or partici-
pant proposes to cross-examine;

(d) Must ensure that each party or
participant permitted to conduct cross-
examination conducts its cross-exam-
ination in conformance with the par-
ty’s or participant’s cross-examination
plan filed with the presiding officer;

(e) May take necessary and proper
measures to prevent argumentative,
repetitious, or cumulative cross-exam-
ination; and

(f) May impose such time limitations
on arguments as the presiding officer
determines appropriate, having regard
for the volume of the evidence and the
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importance and complexity of the
issues involved.

§2.334 Implementing hearing schedule
for proceeding.

(a) Unless the Commission directs
otherwise in a particular proceeding,
the presiding officer assigned to the
proceeding shall, based on information
and projections provided by the parties
and the NRC staff, take appropriate ac-
tion to maintain the hearing schedule
established by the presiding officer in
accordance with 10 CFR 2.332(a) of this
part for the completion of the evi-
dentiary record and, as appropriate,
the issuance of its initial decision.

(b) Modification of hearing schedule. A
hearing schedule may not be modified
except upon a finding of good cause by
the presiding officer or the Commis-
sion. In making such a good cause de-
termination, the presiding officer or
the Commission should take into ac-
count the following factors, among
other things:

(1) Whether the requesting party has
exercised due diligence to adhere to the
schedule;

(2) Whether the requested change is
the result of unavoidable cir-
cumstances; and

(3) Whether the other parties have
agreed to the change and the overall ef-
fect of the change on the schedule of
the case.

(c) The presiding officer shall provide
written notification to the Commission
any time during the course of the pro-
ceeding when it appears that there will
be a delay of more than forty-five (45)
days in meeting any of the dates for
major activities in the hearing sched-
ule established by the presiding officer
under 10 CFR 2.332(a), or that the com-
pletion of the record or the issuance of
the initial decision will be delayed
more than sixty (60) days beyond the
time specified in the hearing schedule
established under 10 CFR 2.332(a). The
notification must include an expla-
nation of the reasons for the projected
delay and a description of the actions,
if any, that the presiding officer or the
Board proposes to take to avoid or
mitigate the delay.

[70 FR 20461, Apr. 20, 2005]
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(2) An express waiver of further pro-
cedural steps before the presiding offi-
cer, of any right to challenge or con-
test the validity of the order entered
into in accordance with the agreement,
and of all rights to seek judicial review
or otherwise to contest the validity of
the consent order;

(3) A statement that the order has
the same force and effect as an order
made after full hearing; and

(4) A statement that matters identi-
fied in the agreement, required to be
adjudicated have been resolved by the
proposed settlement agreement and
consent order.

(i) Approval of settlement agreement.
Following issuance of a notice of hear-
ing, a settlement must be approved by
the presiding officer or the Commission
as appropriate in order to be binding in
the proceeding. The presiding officer or
Commission may order the adjudica-
tion of the issues that the presiding of-
ficer or Commission finds is required in
the public interest to dispose of the
proceeding. In an enforcement pro-
ceeding under subpart B of this part,
the presiding officer shall accord due
weight to the position of the NRC staff
when reviewing the settlement. If ap-
proved, the terms of the settlement or
compromise must be embodied in a de-
cision or order. Settlements approved
by a presiding officer are subject to the
Commission’s review in accordance
with §2.341.

§2.339 Expedited decisionmaking pro-
cedure.

(a) The presiding officer may deter-
mine a proceeding by an order after the
conclusion of a hearing without issuing
an initial decision, when:

(1) All parties stipulate that the ini-
tial decision may be omitted and waive
their rights to file a petition for re-
view, to request oral argument, and to
seek judicial review;

(2) No unresolved substantial issue of
fact, law, or discretion remains, and
the record clearly warrants granting
the relief requested; and

(3) The presiding officer finds that
dispensing with the issuance of the ini-
tial decision is in the public interest.

(b) An order entered under paragraph
(a) of this section is subject to review
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by the Commission on its own motion
within forty (40) days after its date.

(c) An initial decision may be made
effective immediately, subject to re-
view by the Commission on its own mo-
tion within thirty (30) days after its
date, except as otherwise provided in
this chapter, when:

(1) All parties stipulate that the ini-
tial decision may be made effective im-
mediately and waive their rights to file
a petition for review, to request oral
argument, and to seek judicial review;

(2) No unresolved substantial issue of
fact, law, or discretion remains and the
record clearly warrants granting the
relief requested; and

(3) The presiding officer finds that it
is in the public interest to make the
initial decision effective immediately.

(d) The provisions of this section do
not apply to an initial decision direct-
ing the issuance of a limited work au-
thorization under 10 CFR 50.10, an early
site permit under subpart A of part 52
of this chapter, a construction permit
or construction authorization, a com-
bined license under subpart C of part 52
of this chapter, or a manufacturing li-
cense under subpart F of part 52.

[69 FR 2236, Jan. 14, 2004, as amended at 72
FR 49475, Aug. 28, 2007]

§2.340 Initial decision in certain con-
tested proceedings; immediate ef-
fectiveness of initial decisions;
issuance of authorizations, permits,
and licenses.

(a) Initial decision—production or utili-
cation facility operating license. (1) Mat-
ters in controversy; presiding officer
consideration of matters not put in
controversy by parties. In any initial
decision in a contested proceeding on
an application for an operating license
or renewed license (including an
amendment to or renewal of an oper-
ating license or renewed license) for a
production or utilization facility, the
presiding officer shall make findings of
fact and conclusions of law on the mat-
ters put into controversy by the par-
ties and any matter designated by the
Commission to be decided by the pre-
siding officer. The presiding officer
shall also make findings of fact and
conclusions of law on any matter not
put into controversy by the parties,
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but only to the extent that the pre-
siding officer determines that a serious
safety, environmental, or common de-
fense and security matter exists, and
the Commission approves of an exam-
ination of and decision on the matter
upon its referral by the presiding offi-
cer under, inter alia, the provisions of
§§2.323 and 2.341.

(2) Presiding officer initial decision and
issuance of permit or license. (i) In a con-
tested proceeding for the initial
issuance or renewal of a construction
permit, operating license, or renewed
license, or the amendment of an oper-
ating or renewed license where the
NRC has not made a determination of
no significant hazards consideration,
the Commission, the Director, Office of
Nuclear Reactor Regulation, or the Di-
rector, Office of New Reactors, as ap-
propriate, after making the requisite
findings, shall issue, deny, or appro-
priately condition the permit or 1li-
cense in accordance with the presiding
officer’s initial decision once that deci-
sion becomes effective.

(ii) In a contested proceeding for the
amendment of a construction permit,
operating license, or renewed license
where the NRC has made a determina-
tion of no significant hazards consider-
ation, the Commission, the Director,
Office of Nuclear Reactor Regulation,
or the Director, Office of New Reactors,
as appropriate (appropriate official),
after making the requisite findings and
complying with any applicable provi-
sions of §2.1202(a) or §2.1403(a), may
issue the amendment before the pre-
siding officer’s initial decision becomes
effective. Once the presiding officer’s
initial decision becomes effective, the
appropriate official shall take action
with respect to that amendment in ac-
cordance with the initial decision. If
the presiding officer’s initial decision
becomes effective before the appro-
priate official issues the amendment,
then the appropriate official, after
making the requisite findings, shall
issue, deny, or appropriately condition
the amendment in accordance with the
presiding officer’s initial decision.

(b) Initial decision—combined license
under 10 CFR part 52. (1) Matters in con-
troversy; presiding officer consider-
ation of matters not put in controversy
by parties. In any initial decision in a
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contested proceeding on an application
for a combined license under part 52 of
this chapter (including an amendment
to or renewal of combined license), the
presiding officer shall make findings of
fact and conclusions of law on the mat-
ters put into controversy by the par-
ties and any matter designated by the
Commission to be decided by the pre-
siding officer. The presiding officer
shall also make findings of fact and
conclusions of law on any matter not
put into controversy by the parties,
but only to the extent that the pre-
siding officer determines that a serious
safety, environmental, or common de-
fense and security matter exists, and
the Commission approves of an exam-
ination of and decision on the matter
upon its referral by the presiding offi-
cer under, inter alia, the provisions of
§§2.323 and 2.341.

(2) Presiding officer initial decision and
issuance of permit or license. (i) In a con-
tested proceeding for the initial
issuance or renewal of a combined Ili-
cense under part 52 of this chapter, or
the amendment of a combined license
where the NRC has not made a deter-
mination of no significant hazards con-
sideration, the Commission, the Direc-
tor, Office of Nuclear Reactor Regula-
tion, or the Director, Office of New Re-
actors, as appropriate, after making
the requisite findings, shall issue,
deny, or appropriately condition the
permit or license in accordance with
the presiding officer’s initial decision
once that decision becomes effective.

(ii) In a contested proceeding for the
amendment of a combined Ilicense
under part 52 of this chapter where the
NRC has made a determination of no
significant hazards consideration, the
Commission, the Director, Office of Nu-
clear Reactor Regulation, or the Direc-
tor, Office of New Reactors, as appro-
priate (appropriate official), after mak-
ing the requisite findings and com-
plying with any applicable provisions
of §2.1202(a) or §2.1403(a), may issue the
amendment before the presiding offi-
cer’s initial decision becomes effective.
Once the presiding officer’s initial deci-
sion becomes effective, the appropriate
official shall take action with respect
to that amendment in accordance with
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the initial decision. If the presiding of-
ficer’s initial decision becomes effec-
tive before the appropriate official
issues the amendment, then the appro-
priate official, after making the req-
uisite findings, shall issue, deny, or ap-
propriately condition the amendment
in accordance with the presiding offi-
cer’s initial decision.

(c) Initial decision on findings under 10
CFR 52.103 with respect to acceptance cri-
teria in nuclear power reactor combined
licenses. In any initial decision under
§52.103(g) of this chapter with respect
to whether acceptance criteria have
been or will be met, the presiding offi-
cer shall make findings of fact and con-
clusions of law on the matters put into
controversy by the parties, and any
matter designated by the Commission
to be decided by the presiding officer.
Matters not put into controversy by
the parties, but identified by the pre-
siding officer as matters requiring fur-
ther examination, shall be referred to
the Commission for its determination;
the Commission may, in its discretion,
treat any of these referred matters as a
request for action under §2.206 and
process the matter in accordance with
§52.103(f) of this chapter.

(d) Initial decision—manufacturing li-
cense under 10 CFR part 52. (1) Matters
in controversy; presiding officer con-
sideration of matters not put in con-
troversy by parties. In any initial deci-
sion in a contested proceeding on an
application for a manufacturing license
under subpart C of part 52 of this chap-
ter (including an amendment to or re-
newal of a manufacturing license), the
presiding officer shall make findings of
fact and conclusions of law on the mat-
ters put into controversy by the par-
ties and any matter designated by the
Commission to be decided by the pre-
siding officer. The presiding officer
also shall make findings of fact and
conclusions of law on any matter not
put into controversy by the parties,
but only to the extent that the pre-
siding officer determines that a serious
safety, environmental, or common de-
fense and security matter exists, and
the Commission approves of an exam-
ination of and decision on the matter
upon its referral by the presiding offi-
cer under, inter alia, the provisions of
§§2.323 and 2.341.
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(2) Presiding officer initial decision and
issuance of permit or license. (i) In a con-
tested proceeding for the initial
issuance or renewal of a manufacturing
license under subpart C of part 52 of
this chapter, or the amendment of a
manufacturing license, the Commis-
sion, the Director, Office of Nuclear
Reactor Regulation, or the Director,
Office of New Reactors, as appropriate,
after making the requisite findings,
shall issue, deny, or appropriately con-
dition the permit or license in accord-
ance with the presiding officer’s initial
decision once that decision becomes ef-
fective.

(ii) In a contested proceeding for the
initial issuance or renewal of a manu-
facturing license under subpart C of
part 52 of this chapter, or the amend-
ment of a manufacturing license, the
Commission, the Director, Office of Nu-
clear Reactor Regulation, or the Direc-
tor, Office of New Reactors, as appro-
priate, may issue the license, permit,
or license amendment in accordance
with §2.1202(a) or §2.1403(a) before the
presiding officer’s initial decision be-
comes effective. If, however, the pre-
siding officer’s initial decision becomes
effective before the license, permit, or
license amendment is issued under
§2.1202 or §2.1403, then the Commission,
the Director, Office of Nuclear Reactor
Regulation, or the Director, Office of
New Reactors, as appropriate, shall
issue, deny, or appropriately condition
the license, permit, or license amend-
ment in accordance with the presiding
officer’s initial decision.

(e) Initial decision—other proceedings
not involving production or utilization fa-
cilities—(1) Matters in controversy; pre-
siding officer consideration of matters not
put in controversy by parties. In a pro-
ceeding not involving production or
utilization facilities, the presiding offi-
cer shall make findings of fact and con-
clusions of law on the matters put into
controversy by the parties to the pro-
ceeding, and on any matters designated
by the Commission to be decided by the
presiding officer. Matters not put into
controversy by the parties, but identi-
fied by the presiding officer as requir-
ing further examination, must be re-
ferred to the Director, Office of Nu-
clear Material Safety and Safeguards,
or as appropriate. Depending on the
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resolution of those matters, the Direc-
tor, Office of Nuclear Material Safety
and Safeguards or as appropriate, after
making the requisite findings, shall
issue, deny, revoke or appropriately
condition the license, or take other ac-
tion as necessary or appropriate.

(2) Presiding officer initial decision and
issuance of permit or license. (i) In a con-
tested proceeding under this paragraph
(e), the Commissionor the Director, Of-
fice of Nuclear Material Safety and
Safeguards, or as appropriate, shall
issue, deny, or appropriately condition
the permit, license, or license amend-
ment in accordance with the presiding
officer’s initial decision once that deci-
sion becomes effective.

(ii) In a contested proceeding under
this paragraph (e), the Commission, the
Director, Office of Nuclear Material
Safety and Safeguards, or as appro-
priate, may issue the permit, license,
or amendment in accordance with
§2.1202(a) or §2.1403(a) before the pre-
siding officer’s initial decision becomes
effective. If, however, the presiding of-
ficer’s initial decision becomes effec-
tive before the permit, license, or
amendment is issued under §2.1202 or
§2.1403, then the Commission, the Di-
rector, Office of Nuclear Material Safe-
ty and Safeguards, or as appropriate,
shall issue, deny, or appropriately con-
dition the permit, license, or amend-
ment in accordance with the presiding
officer’s initial decision.

(f) Immediate effectiveness of certain
presiding officer decisions. A presiding
officer’s initial decision directing the
issuance or amendment of a limited
work authorization under §50.10 of this
chapter, an early site permit under
subpart A of part 52 of this chapter, a
construction permit or construction
authorization under part 50 of this
chapter, an operating license under
part 50 of this chapter, a combined 1li-
cense under subpart C of part 52 of this
chapter, a manufacturing license under
subpart F of part 52 of this chapter, a
renewed license under part 54, or a li-
cense under part 72 of this chapter to
store spent fuel in an independent
spent fuel storage facility (ISFSI) or a
monitored retrievable storage installa-
tion (MRS), an initial decision direct-
ing issuance of a license under part 61
of this chapter, or an initial decision
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under §52.103(g) of this chapter that ac-
ceptance criteria in a combined license
have been met, is immediately effec-
tive upon issuance unless the presiding
officer finds that good cause has been
shown by a party why the initial deci-
sion should not become immediately
effective.

(g)-(h) [Reserved]

(1) Issuance of authorizations, permits,
and licenses—production and utilication
facilities. The Commission, the Direc-
tor, Office of New Reactors, or the Di-
rector, Office of Nuclear Reactor Regu-
lation, as appropriate, shall issue a
limited work authorization under
§50.10 of this chapter, an early site per-
mit under subpart A of part 52 of this
chapter, a construction permit or con-
struction authorization under part 50
of this chapter, an operating license
under part 50 of this chapter, a com-
bined license under subpart C of part 52
of this chapter, or a manufacturing li-
cense under subpart F of part 52 of this
chapter within 10 days from the date of
issuance of the initial decision:

(1) If the Commission or the appro-
priate Director has made all findings
necessary for issuance of the authoriza-
tion, permit or license, not within the
scope of the initial decision of the pre-
siding officer; and

(2) Notwithstanding the pendency of
a petition for reconsideration under
§2.345, a petition for review under
§2.341, or a motion for stay under
§2.342, or the filing of a petition under
§2.206.

(j) Issuance of finding on acceptance
criteria under 10 CFR 52.103. The Com-
mission, the Director of the Office of
New Reactors, or the Director of the
Office of Nuclear Reactor Regulation,
as appropriate, shall make the finding
under 10 CFR 52.103(g) that acceptance
criteria in a combined license are met
within 10 days from the date of the pre-
siding officer’s initial decision:

(1) If the Commission or the appro-
priate director is otherwise able to
make the finding under 10 CFR 52.103(g)
that the prescribed acceptance criteria
are met for those acceptance criteria
not within the scope of the initial deci-
sion of the presiding officer;

(2) If the presiding officer’s initial de-
cision—with respect to contentions
that the prescribed acceptance criteria
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have not been met—finds that those ac-
ceptance criteria have been met, and
the Commission or the appropriate di-
rector thereafter is able to make the
finding that those acceptance criteria
are met;

(3) If the presiding officer’s initial de-
cision—with respect to contentions
that the prescribed acceptance criteria
will not be met—finds that those ac-
ceptance criteria will be met, and the
Commission or the appropriate director
thereafter is able to make the finding
that those acceptance criteria are met;
and

(4) Notwithstanding the pendency of
a petition for reconsideration under 10
CFR 2.345, a petition for review under
10 CFR 2.341, or a motion for stay under
10 CFR 2.342, or the filing of a petition
under 10 CFR 2.206.

(k) Issuance of other licenses. The
Commissionor the Director, Office of
Nuclear Material Safety and Safe-
guards, or as appropriate, shall issue a
license, including a license under part
72 of this chapter to store spent fuel in
either an independent spent fuel stor-
age facility (ISFSI) located away from
a reactor site or at a monitored re-
trievable storage installation (MRS),
within 10 days from the date of
issuance of the initial decision:

(1) If the Commission or the appro-
priate Director has made all findings
necessary for issuance of the license,
not within the scope of the initial deci-
sion of the presiding officer; and

(2) Notwithstanding the pendency of
a petition for reconsideration under
§2.345, a petition for review under
§2.341, or a motion for stay under
§2.342, or the filing of a petition under
§2.206.

[77 FR 46594, Aug. 3, 2012, as amended at 77
FR 51891, Aug. 28, 2012;79 FR 75739, Dec. 19,
2014]

§2.341 Review of decisions and actions
of a presiding officer.

(a)(1) Review of decisions and actions
of a presiding officer are treated under
this section; provided, however, that no
party may request further Commission
review of a Commission determination
to allow a period of interim operation
under §52.103(c) of this chapter. This
section does not apply to appeals under
§2.311 or to appeals in the high-level
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waste proceeding, which are governed
by §2.1015.

(2) Within 120 days after the date of a
decision or action by a presiding offi-
cer, or within 120 days after a petition
for review of the decision or action has
been served under paragraph (b) of this
section, whichever is greater, the Com-
mission may review the decision or ac-
tion on its own motion, unless the
Commission, in its discretion, extends
the time for its review.

(b)(1) Within 25 days after service of a
full or partial initial decision by a pre-
siding officer, and within 25 days after
service of any other decision or action
by a presiding officer with respect to
which a petition for review is author-
ized by this part, a party may file a pe-
tition for review with the Commission
on the grounds specified in paragraph
(b)(4) of this section. Unless otherwise
authorized by law, a party to an NRC
proceeding must file a petition for
Commission review before seeking judi-
cial review of an agency action.

(2) A petition for review under this
paragraph may not be longer than
twenty-five (25) pages, and must con-
tain the following:

(i) A concise summary of the decision
or action of which review is sought;

(ii) A statement (including record ci-
tation) where the matters of fact or
law raised in the petition for review
were previously raised before the pre-
siding officer and, if they were not,
why they could not have been raised;

(iii) A concise statement why in the
petitioner’s view the decision or action
is erroneous; and

(iv) A concise statement why Com-
mission review should be exercised.

(3) Any other party to the proceeding
may, within 25 days after service of a
petition for review, file an answer sup-
porting or opposing Commission re-
view. This answer may not be longer
than 25 pages and should concisely ad-
dress the matters in paragraph (b)(2) of
this section to the extent appropriate.
The petitioning party may file a reply
brief within 10 days of service of any
answer. This reply brief may not be
longer than 5 pages.
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(¢) In making a determination under
paragraph (b) of this section, the pre-
siding officer shall not consider:

(1) Any issue relating to the design,
construction, or operation of any civil-
ian nuclear power reactor already li-
censed to operate at the site, or any ci-
vilian nuclear power reactor for which
a construction permit has been granted
at the site, unless the presiding officer
determines that any such issue sub-
stantially affects the design, construc-
tion, or operation of the facility or ac-
tivity for which a license application,
authorization, or amendment to ex-
pand the spent nuclear fuel storage ca-
pacity is being considered; or

(2) Any siting or design issue fully
considered and decided by the Commis-
sion in connection with the issuance of
a construction permit or operating li-
cense for a civilian nuclear power reac-
tor at that site, unless (i) such issue re-
sults from any revision of siting or de-
sign criteria by the Commission fol-
lowing such decision; and (ii) the pre-
siding officer determines that such
issue substantially affects the design,
construction, or operation of the facil-
ity or activity for which a license ap-
plication, authorization, or amendment
to expand the spent nuclear fuel stor-
age capacity is being considered.

(d) The provisions of paragraph (c) of
this section shall apply only with re-
spect to licenses, authorizations, or
amendments to licenses or authoriza-
tions applied for under the Atomic En-
ergy Act of 1954, as amended, before
December 31, 2005.

(e) Unless the presiding officer dis-
poses of all issues and dismisses the
proceeding, appeals from the presiding
officer’s order disposing of issues and
designating one or more issues for reso-
lution in an adjudicatory hearing are
interlocutory and must await the end
of the proceeding.

[50 FR 41671, Oct. 15, 1985; 50 FR 45398, Oct. 31,
1985]

§2.1117 Burden of proof.

The applicant bears the ultimate bur-
den of proof (risk of non-persuasion)
with respect to the contention in the
proceeding. The proponent of the re-
quest for an adjudicatory hearing bears
the burden of demonstrating under
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§2.1115(b) that an adjudicatory hearing
should be held.

[69 FR 2267, Jan. 14, 2004]

§2.1119 Applicability of other sections.

In proceedings subject to this part,
the provisions of subparts A, C, and L
of this part are also applicable, except
where inconsistent with the provisions
of this subpart.

[69 FR 2267, Jan. 14, 2004]

Subpart L—Simplified Hearing
Procedures for NRC Adjudications

SOURCE: 69 FR 2267, Jan. 14, 2004, unless
otherwise noted.

§2.1200 Scope of subpart L.

The provisions of this subpart, to-
gether with subpart C of this part, gov-
ern all adjudicatory proceedings con-
ducted under the authority of the
Atomic Energy Act of 1954, as amend-
ed, the Energy Reorganization Act, and
10 CFR part 2, except for proceedings
on the licensing of the construction
and operation of a uranium enrichment
facility, proceedings on an initial ap-
plication for construction authoriza-
tion for a high-level radioactive waste
geologic repository at a geologic repos-
itory operations area noticed under
§§2.101(f)(8) or 2.105(a)(b), proceedings
on an initial application for a license
to receive and possess high-level radio-
active waste at a geologic repository
operations area, proceedings on en-
forcement matters unless all parties
otherwise agree and request the appli-
cation of Subpart L procedures, and
proceedings for the direct or indirect
transfer of control of an NRC license
when the transfer requires prior ap-
proval of the NRC under the Commis-
sion’s regulations, governing statutes,
or pursuant to a license condition.

§2.1201 Definitions.

The definitions of terms contained in
§2.4 apply to this subpart unless a dif-
ferent definition is provided in this
subpart.

§2.1202 Authority and role of NRC
staff.

(a) During the pendency of any hear-
ing under this subpart, consistent with

145
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the NRC staff’s findings in its review of
the application or matter which is the
subject of the hearing and as author-
ized by law, the NRC staff is expected
to promptly issue its approval or denial
of the application, or take other appro-
priate action on the underlying regu-
latory matter for which a hearing was
provided. When the NRC staff takes its
action, it must notify the presiding of-
ficer and the parties to the proceeding
of its action. That notice must include
the NRC staff’s explanation why the
public health and safety is protected
and why the action is in accord with
the common defense and security de-
spite the pendency of the contested
matter before the presiding officer. The
NRC staff’s action on the matter is ef-
fective upon issuance by the staff, ex-
cept in matters involving:

(1) An application to construct and/or
operate a production or utilization fa-
cility (including an application for a
limited work authorization under 10
CFR 50.12, or an application for a com-
bined license under subpart C of 10 CFR
part 52);

(2) An application for an early site
permit under subpart A of 10 CFR part
52;

(3) An application for a manufac-
turing license under subpart F of 10
CFR part 52;

(4) An application for an amendment
to a construction authorization for a
high-level radioactive waste repository
at a geologic repository operations
area falling under either 10 CFR
60.32(c)(1) or 10 CFR part 63;

(5) An application for the construc-
tion and operation of an independent
spent fuel storage installation (ISFSI)
located at a site other than a reactor
site or a monitored retrievable storage
installation (MRS) under 10 CFR part
72; and

(6) Production or utilization facility
licensing actions that involve signifi-
cant hazards considerations as defined
in 10 CFR 50.92.

(b)(1) The NRC staff is not required
to be a party to a proceeding under this
subpart, except where:

(i) The proceeding involves an appli-
cation denied by the NRC staff or an
enforcement action proposed by the
NRC staff; or
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(ii) The presiding officer determines
that the resolution of any issue in the
proceeding would be aided materially
by the NRC staff’s participation in the
proceeding as a party and orders the
staff to participate as a party for the
identified issue. In the event that the
presiding officer determines that the
NRC staff’s participation is necessary,
the presiding officer shall issue an
order identifying the issue(s) on which
the staff is to participate as well as
setting forth the basis for the deter-
mination that staff participation will
materially aid in resolution of the
issue(s).

(2) Within fifteen (15) days of the
issuance of the order granting requests
for hearing/petitions to intervene and
admitting contentions, the NRC staff
shall notify the presiding officer and
the parties whether it desires to par-
ticipate as a party, and identify the
contentions on which it wishes to par-
ticipate as a party. If the NRC staff de-
sires to be a party thereafter, the NRC
staff shall notify the presiding officer
and the parties, identify the conten-
tions on which it wishes to participate
as a party, and make the disclosures
required by §2.336(b)(3) through (5) un-
less accompanied by an affidavit ex-
plaining why the disclosures cannot be
provided to the parties with the notice.

(3) Once the NRC staff chooses to par-
ticipate as a party, it shall have all the
rights and responsibilities of a party
with respect to the admitted conten-
tion/matter in controversy on which
the staff chooses to participate.

[69 FR 2267, Jan. 14, 2004, as amended at 72
FR 49483, Aug. 28, 2007; 77 FR 46598, Aug. 3,
2012]

§2.1203 Hearing file; prohibition on
discovery.

(a)(1) Within thirty (30) days of the
issuance of the order granting requests
for hearing/petitions to intervene and
admitting contentions, the NRC staff
shall file in the docket, present to the
presiding officer, and make available
to the parties to the proceeding a hear-
ing file.

(2) The hearing file must be made
available to the parties either by serv-
ice of hard copies or by making the file
available at the NRC Web site, http:/
WWW.NYC.gov.
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them, on all material issues of fact or
law admitted as part of the contentions
in the proceeding;

(2) The appropriate ruling, order, or
grant or denial of relief with its effec-
tive date;

(3) The action the NRC staff shall
take upon transmittal of the decision
to the NRC staff under paragraph (e) of
this section, if the initial decision is
inconsistent with the NRC staff action
as described in the notice required by
§2.1202(a); and

(4) The time within which a petition
for Commission review may be filed,
the time within which any answers to a
petition for review may be filed, and
the date when the decision becomes
final in the absence of a petition for
Commission review or Commission sua
sponte review.

(d) Pending review and final decision
by the Commission, an initial decision
resolving all issues before the presiding
officer is immediately effective upon
issuance except as otherwise provided
by this part (e.g., §2.340) or by the
Commission in special circumstances.

(e) Once an initial decision becomes
final, the Secretary shall transmit the
decision to the NRC staff for action in
accordance with the decision.

[69 FR 2267, Jan. 14, 2004, as amended at 77
FR 46598, Aug. 3, 2012; 79 FR 66601, Nov. 10,
2014]

§2.1212 Petitions for Commission re-
view of initial decisions.

Parties may file petitions for review
of an initial decision under this sub-
part in accordance with the procedures
set out in §2.341. Unless otherwise au-
thorized by law, a party to an NRC pro-
ceeding must file a petition for Com-
mission review before seeking judicial
review of an agency action.

§2.1213 Application for a stay.

(a) Any application for a stay of the
effectiveness of the NRC staff’s action
on a matter involved in a hearing
under this subpart must be filed with
the presiding officer within five (5)
days of the issuance of the notice of
the NRC staff’s action under §2.1202(a)
and must be filed and considered in ac-
cordance with paragraphs (b), (¢c) and
(d) of this section.

10 CFR Ch. | (1-1-16 Edition)

(b) An application for a stay of the
NRC staff’s action may not be longer
than ten (10) pages, exclusive of affida-
vits, and must contain:

(1) A concise summary of the action
which is requested to be stayed; and

(2) A concise statement of the
grounds for a stay, with reference to
the factors specified in paragraph (d) of
this section.

(c) Within ten (10) days after service
of an application for a stay of the NRC
staff’s action under this section, any
party and/or the NRC staff may file an
answer supporting or opposing the
granting of a stay. Answers may not be
longer than ten (10) pages, exclusive of
affidavits, and must concisely address
the matters in paragraph (b) of this
section as appropriate. Further replies
to answers will not be entertained.

(d) In determining whether to grant
or deny an application for a stay of the
NRC staff’s action, the following will
be considered:

(1) Whether the requestor will be ir-
reparably injured unless a stay is
granted;

(2) Whether the requestor has made a
strong showing that it is likely to pre-
vail on the merits;

(3) Whether the granting of a stay
would harm other participants; and

(4) Where the public interest lies.

(e) Any application for a stay of the
effectiveness of the presiding officer’s
initial decision or action under this
subpart shall be filed with the Commis-
sion in accordance with §2.342.

(f) Stays are not available on matters
limited to whether a no significant
hazards consideration determination
was proper in proceedings on power re-
actor license amendments.

[69 FR 2267, Jan. 14, 2004, as amended at 77
FR 46598, Aug. 3, 2012]

Subpart M—Procedures for Hear-
ings on License Transfer Appli-
cations

SOURCE: 63 FR 66730, Dec. 3, 1998, unless
otherwise noted.

§2.1300 Scope of subpart M.

The provisions of this subpart, to-
gether with the generally applicable
intervention provisions in subpart C of
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(2) Care for the disposal site in ac-
cordance with the provisions of the
LTSP;

(3) Notify the Commission of any
changes to the L'TSP; the changes may
not conflict with the requirements of
this section;

(4) Guarantee permanent right-of-
entry to Commission representatives
for the purpose of periodic site inspec-
tions; and

(5) Notify the Commission prior to
undertaking any significant construc-
tion, actions, or repairs related to the
disposal site, even if the action is re-
quired by a State or another Federal
agency.

(d) Upon application, the Commission
may issue a specific license, as speci-
fied in the Uranium Mill Tailings Radi-
ation Control Act of 1978, as amended,
permitting the use of surface and/or
subsurface estates transferred to the
United States or a State. Although an
application may be received from any
person, if permission is granted, the
person who transferred the land to
DOE or the State shall receive the
right of first refusal with respect to
this use of the land. The application
must demonstrate that—

(1) The proposed action does not en-
danger the public health, safety, wel-
fare, or the environment;

(2) Whether the proposed action is of
a temporary or permanent nature, the
site would be maintained and/or re-
stored to meet requirements in appen-
dix A of this part for closed sites; and

(3) Adequate financial arrangements
are in place to ensure that the byprod-
uct materials will not be disturbed, or
if disturbed that the applicant is able
to restore the site to a safe and envi-
ronmentally sound condition.

(e) The general license in paragraph
(a) of this section is exempt from parts
19, 20, and 21 of this chapter, unless sig-
nificant construction, actions, or re-
pairs are required. If these types of ac-
tions are to be undertaken, the licensee
shall explain to the Commission which
requirements from these parts apply
for the actions and comply with the ap-
propriate requirements.

(f) In cases where the Commission de-
termines that transfer of title of land
used for disposal of any byproduct ma-
terials to the United States or any ap-
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propriate State is not necessary to pro-
tect the public health, safety or wel-
fare or to minimize or eliminate dan-
ger to life or property (Atomic Energy
Act, §83(b)(1)(A)), the Commission will
consider specific modifications of the
custodial agency’s LTSP provisions on
a case-by-case basis.

[65 FR 45599, Oct. 30, 1990]
LICENSE APPLICATIONS

§40.31 Application for
censes.

specific li-

(a) A person may file an application
for specific license on NRC Form 313,
“Application for Material License,” in
accordance with the instructions in
§40.5 of this chapter. Information con-
tained in previous applications, state-
ments or reports filed with the Com-
mission may be incorporated by ref-
erence provided that the reference is
clear and specific.

(b) The Commission may at any time
after the filing of the original applica-
tion, and before the expiration of the
license, require further statements in
order to enable the Commission to de-
termine whether the application should
be granted or denied or whether a li-
cense should be modified or revoked.
All applications and statements shall
be signed by the applicant or licensee
or a person duly authorized to act for
and on his behalf.

(c) Applications and documents sub-
mitted to the Commission in connec-
tion with applications will be made
available for public inspection in ac-
cordance with the provisions of the
regulations contained in parts 2 and 9
of this chapter.

(d) An application for a license filed
pursuant to the regulations in this part
will be considered also as an applica-
tion for licenses authorizing other ac-
tivities for which licenses are required
by the Act: Provided, That the applica-
tion specifies the additional activities
for which licenses are requested and
complies with regulations of the Com-
mission as to applications for such li-
censes.

(e) Each application for a source ma-
terial license, other than a license ex-
empted from part 170 of this chapter,
shall be accompanied by the fee pre-
scribed in §170.31 of this chapter. No fee
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will be required to accompany an appli-
cation for renewal or amendment of a
license, except as provided in §170.31 of
this chapter.

(f) An application for a license to
possess and use source material for
uranium milling, production of ura-
nium hexafluoride, or for the conduct
of any other activity which the Com-
mission has determined pursuant to
subpart A of part 51 of this chapter will
significantly affect the quality of the
environment shall be filed at least 9
months prior to commencement of con-
struction of the plant or facility in
which the activity will be conducted
and shall be accompanied by any Envi-
ronmental Report required pursuant to
subpart A of part 51 of this chapter.

(2) An applicant for a license to pos-
sess and use source material, or the re-
cipient of such a license shall report in-
formation to the Commission as fol-
lows:

(1) In response to a written request
by the Commission, a uranium or tho-
rium processing plant, and any other
applicant for a license to possess and
use source material, shall submit facil-
ity information described in §75.10 of
this chapter on Form N-71 and associ-
ated forms and site information on
DOC/NRC Form AP-A, and associated
forms;

(2) As required by the Additional Pro-
tocol, a uranium or thorium processing
plant, and any other applicant for a li-
cense to possess and use source mate-
rial, shall submit location information
described in §75.11 of this chapter on
DOC/NRC Form AP-1 and associated
forms; shall permit verification of this
information by the International
Atomic Energy Agency (IAEA); and
shall take other actions as may be nec-
essary to implement the US/TAEA Safe-
guards Agreement, as described in part
75 of this chapter; or

(3) As required by the Additional Pro-
tocol, an ore processing plant or a fa-
cility using or storing ore concentrates
or other impure source materials shall
submit the information described in
§75.11 of this chapter, as appropriate,
on DOC/NRC Form AP-1 and associated
forms; shall permit verification of this
information by the International
Atomic Energy Agency (IAEA); and
shall take other actions as may be nec-
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essary to implement the US/IAEA Safe-
guards Agreement, as described in part
75 of this chapter.

(h) An application for a license to re-
ceive, possess, and use source material
for uranium or thorium milling or by-
product material, as defined in this
part, at sites formerly associated with
such milling shall contain proposed
written specifications relating to mill-
ing operations and the disposition of
the byproduct material to achieve the
requirements and objectives set forth
in appendix A of this part. Each appli-
cation must clearly demonstrate how
the requirements and objectives set
forth in appendix A of this part have
been addressed. Failure to clearly dem-
onstrate how the requirements and ob-
jectives in appendix A have been ad-
dressed shall be grounds for refusing to
accept an application.

(i) As provided by §40.36, certain ap-
plications for specific licenses filed
under this part must contain a pro-
posed decommissioning funding plan or
a certification of financial assurance
for decommissioning. In the case of re-
newal applications submitted before
July 27, 1990, this submittal may follow
the renewal application but must be
submitted on or before July 27, 1990.

(3)(1) Each application to possess ura-
nium hexafluoride in excess of 50 kilo-
grams in a single container or 1000
kilograms total must contain either:

(i) An evaluation showing that the
maximum intake of uranium by a
member of the public due to a release
would not exceed 2 milligrams; or

(ii) An emergency plan for responding
to the radiological hazards of an acci-
dental release of source material and
to any associated chemical hazards di-
rectly incident thereto.

(2) One or more of the following fac-
tors may be used to support an evalua-
tion submitted under paragraph (j)(1)(1)
of this section:

(i) All or part of the radioactive ma-
terial is not subject to release during
an accident because of the way it is
stored or packaged;

(ii) Facility design or engineered
safety features in the facility would re-
duce the amount of the release; or

(iii) Other factors appropriate for the
specific facility.
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(3) An emergency plan submitted
under paragraph (j)(1)(ii) of this section
must include the following:

(i) Facility description. A brief descrip-
tion of the licensee’s facility and area
near the site.

(i) Types of accidents. An identifica-
tion of each type of accident for which
protective actions may be needed.

(iii) Classification of accidents. A clas-
sification system for classifying acci-
dents as alerts or site area emer-
gencies.

(iv) Detection of accidents. Identifica-
tion of the means of detecting each
type of radioactive materials accident
in a timely manner.

(v) Mitigation of consequences. A brief
description of the means and equip-
ment for mitigating the consequences
of each type of accident, including
those provided to protect workers on-
site, and a description of the program
for maintaining the equipment.

(vi) Assessment of releases. A brief de-
scription of the methods and equip-
ment to assess releases of radioactive
materials.

(vii) Responsibilities. A brief descrip-
tion of the responsibilities of licensee
personnel should an accident occur, in-
cluding identification of personnel re-
sponsible for promptly notifying offsite
response organizations and the NRC;
also responsibilities for developing,
maintaining, and updating the plan.

(viii) Notification and coordination. A
commitment to and a brief description
of the means to promptly notify offsite
response organizations and request off-
site assistance, including medical as-
sistance for the treatment of contami-
nated injured onsite workers when ap-
propriate. A control point must be es-
tablished. The notification and coordi-
nation must be planned so that un-
availability of some personnel, parts of
the facility, and some equipment will
not prevent the notification and co-
ordination. The licensee shall also
commit to notify the NRC operations
center immediately after notification
of the offsite response organizations
and not later than one hour after the
licensee declares an emergency.?!

1These reporting requirements do not su-
persede or release licensees of complying
with the requirements under the Emergency
Planning and Community Right-to-Know
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(ix) Information to be communicated. A
brief description of the types of infor-
mation on facility status, radioactive
releases, and recommended protective
actions, if necessary, to be given to off-
site response organizations and to the
NRC.

(x) Training. A brief description of
the frequency, performance objectives
and plans for the training that the li-
censee will provide workers on how to
respond to an emergency including any
special instructions and orientation
tours the licensee would offer to fire,
police, medical and other emergency
personnel. The training shall famil-
iarize personnel with site-specific
emergency procedures. Also, the train-
ing shall thoroughly prepare site per-
sonnel for their responsibilities in the
event of accident scenarios postulated
as most probable for the specific site,
including the use of team training for
such scenarios.

(xi) Safe shutdown. A brief description
of the means of restoring the facility
to a safe condition after an accident.

(xii) Erercises. Provisions for con-
ducting quarterly communications
checks with offsite response organiza-
tions and biennial onsite exercises to
test response to simulated emer-
gencies. Quarterly communications
checks with offsite response organiza-
tions must include the check and up-
date of all necessary telephone num-
bers. The licensee shall invite offsite
response organizations to participate
in the biennial exercises. Participation
of offsite response organizations in bi-
ennial exercises although rec-
ommended is not required. Exercises
must use accident scenarios postulated
as most probable for the specific site
and the scenarios shall not be known
to most exercise participants. The li-
censee shall critique each exercise
using individuals not having direct im-
plementation responsibility for the
plan. Critiques of exercises must evalu-
ate the appropriateness of the plan,
emergency procedures, facilities,
equipment, training of personnel, and
overall effectiveness of the response.
Deficiencies found by the critiques
must be corrected.

Act of 1986, Title III. Pub. L. 99-499 or other
state or federal reporting requirements.
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(xiii) Haecardous chemicals. A certifi-
cation that the application has met its
responsibilities under the Emergency
Planning and Community Right-to-
Know Act of 1986, title III, Pub. L. 99-
499, if applicable to the applicant’s ac-
tivities at the proposed place of the use
of the source material.

(4) The licensee shall allow the off-
site response organizations expected to
respond in case of an accident 60 days
to comment on the licensee’s emer-
gency plan before submitting it to the
NRC. The licensee shall provide any
comments received within the 60 days
to the NRC with the emergency plan.

(k) A license application for a ura-
nium enrichment facility must be ac-
companied by an Environmental Re-
port required under subpart A of part
51 of this chapter.

(1) A license application that involves
the use of source material in a uranium
enrichment facility must include the
applicant’s provisions for liability in-
surance.

(m) Each applicant for a license for
the possession of source material at a
facility for the production or conver-
sion of uranium hexafluoride shall pro-
tect Safeguards Information against
unauthorized disclosure in accordance
with the requirements in §§73.21 and
73.22 of this chapter, as applicable.
Each applicant for a license for source
material shall protect Safeguards In-
formation against unauthorized disclo-
sure in accordance with the require-
ments in §73.21 and the requirements of
§73.22 or §73.23 of this chapter, as appli-
cable.

[26 FR 284, Jan. 14, 1961, as amended at 31 FR
4669, Mar. 19, 1966; 34 FR 19546, Dec. 11, 1969;
36 FR 145, Jan. 6, 1971; 37 FR 5748, Mar. 21,
1972; 46 FR 13497, Feb. 23, 1981; 49 FR 9403,
Mar. 12, 1984; 49 FR 19626, May 9, 1984; 49 FR
21699, May 23, 1984; 49 FR 27924, July 9, 1984;
53 FR 24047, June 27, 1988; 54 FR 14061, Apr. 7,
1989; 57 FR 18390, Apr. 30, 1992; 68 FR 58807,
Oct. 10, 2003; 73 FR 63570, Oct. 24, 2008; 73 FR
78604, Dec. 23, 2008]

§40.32 General requirements
issuance of specific licenses.

An application for a specific license
will be approved if:

(a) The application is for a purpose
authorized by the Act; and

(b) The applicant is qualified by rea-
son of training and experience to use

for
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the source material for the purpose re-
quested in such manner as to protect
health and minimize danger to life or
property; and

(c) The applicant’s proposed equip-
ment, facilities and procedures are ade-
quate to protect health and minimize
danger to life or property; and

(d) The issuance of the license will
not be inimical to the common defense
and security or to the health and safe-
ty of the public; and

(e) In the case of an application for a
license for a uranium enrichment facil-
ity, or for a license to possess and use
source and byproduct material for ura-
nium milling, production of uranium
hexafluoride, or for the conduct of any
other activity which the NRC deter-
mines will significantly affect the
quality of the environment, the Direc-
tor, Office of Nuclear Material Safety
and Safeguardsor his/her designee, be-
fore commencement of construction,
on the basis of information filed and
evaluations made pursuant to subpart
A of part 51 of this chapter, has con-
cluded, after weighing the environ-
mental, economic, technical and other
benefits against environmental costs
and considering available alternatives,
that the action called for is the
issuance of the proposed license, with
any appropriate conditions to protect
environmental values. Commencement
of construction prior to this conclusion
is grounds for denial of a license to pos-
sess and use source and byproduct ma-
terial in the plant or facility. Com-
mencement of construction as defined
in §40.4 may include non-construction
activities if the activity has a reason-
able nexus to radiological safety and
security.

(f) The applicant satisfies any appli-
cable special requirements contained
in §§40.34, 40.52, and 40.54.

(g) If the proposed activity involves
use of source material in a uranium en-
richment facility, the applicant has
satisfied the applicable provisions of
part 140 of this chapter.

[26 FR 284, Jan. 14, 1961, as amended at 36 FR
12731, July 7, 1971; 40 FR 8787, Mar. 3, 1975; 41
FR 53332, Dec. 6, 1976; 43 FR 6924, Feb. 17,
1978; 49 FR 9403, Mar. 12, 1984; 57 FR 18390,
Apr. 30, 1992; 73 FR 5721, Jan. 31, 2008; 76 FR
56964, Sept. 15, 2011; 78 FR 32340, May 29, 2013]
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erosion, which would lead to impoundment
instability.

(e) The impoundment may not be located
near a capable fault that could cause a max-
imum credible earthquake larger than that
which the impoundment could reasonably be
expected to withstand. As used in this cri-
terion, the term ‘‘capable fault” has the
same meaning as defined in section III(g) of
appendix A of 10 CFR part 100. The term
“maximum credible earthquake’ means that
earthquake which would cause the maximum
vibratory ground motion based upon an eval-
uation of earthquake potential considering
the regional and local geology and seis-
mology and specific characteristics of local
subsurface material.

(f) The impoundment, where feasible,
should be designed to incorporate features
which will promote deposition. For example,
design features which promote deposition of
sediment suspended in any runoff which
flows into the impoundment area might be
utilized; the object of such a design feature
would be to enhance the thickness of cover
over time.

Criterion 5—Criteria 5A-5D and new Cri-
terion 13 incorporate the basic ground-water
protection standards imposed by the Envi-
ronmental Protection Agency in 40 CFR part
192, subparts D and E (48 FR 45926; October 7,
1983) which apply during operations and prior
to the end of closure. Ground-water moni-
toring to comply with these standards is re-
quired by Criterion TA.

5A(1)—The primary ground-water protec-
tion standard is a design standard for surface
impoundments used to manage uranium and
thorium byproduct material. Unless exempt-
ed under paragraph 5A(3) of this criterion,
surface impoundments (except for an exist-
ing portion) must have a liner that is de-
signed, constructed, and installed to prevent
any migration of wastes out of the impound-
ment to the adjacent subsurface soil, ground
water, or surface water at any time during
the active life (including the closure period)
of the impoundment. The liner may be con-
structed of materials that may allow wastes
to migrate into the liner (but not into the
adjacent subsurface soil, ground water, or
surface water) during the active life of the
facility, provided that impoundment closure
includes removal or decontamination of all
waste residues, contaminated containment
system components (liners, etc.), contami-
nated subsoils, and structures and equipment
contaminated with waste and leachate. For
impoundments that will be closed with the
liner material left in place, the liner must be
constructed of materials that can prevent
wastes from migrating into the liner during
the active life of the facility.

5A(2)—The liner required by paragraph
5A(1) above must be—

(a) Constructed of materials that have ap-
propriate chemical properties and sufficient
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strength and thickness to prevent failure due
to pressure gradients (including static head
and external hydrogeologic forces), physical
contact with the waste or leachate to which
they are exposed, climatic conditions, the
stress of installation, and the stress of daily
operation;

(b) Placed upon a foundation or base capa-
ble of providing support to the liner and re-
sistance to pressure gradients above and
below the liner to prevent failure of the liner
due to settlement, compression, or uplift;
and

(c) Installed to cover all surrounding earth
likely to be in contact with the wastes or
leachate.

bA(3)—The applicant or licensee will be ex-
empted from the requirements of paragraph
5A(1) of this criterion if the Commission
finds, based on a demonstration by the appli-
cant or licensee, that alternate design and
operating practices, including the closure
plan, together with site characteristics will
prevent the migration of any hazardous con-
stituents into ground water or surface water
at any future time. In deciding whether to
grant an exemption, the Commission will
consider—

(a) The nature and quantity of the wastes;

(b) The proposed alternate design and oper-
ation;

(c) The hydrogeologic setting of the facil-
ity, including the attenuative capacity and
thickness of the liners and soils present be-
tween the impoundment and ground water or
surface water; and

(d) All other factors which would influence
the quality and mobility of the leachate pro-
duced and the potential for it to migrate to
ground water or surface water.

5A(4)—A surface impoundment must be de-
signed, constructed, maintained, and oper-
ated to prevent overtopping resulting from
normal or abnormal operations, overfilling,
wind and wave actions, rainfall, or run-on;
from malfunctions of 1level controllers,
alarms, and other equipment; and from
human error.

5A(5)—When dikes are used to form the
surface impoundment, the dikes must be de-
signed, constructed, and maintained with
sufficient structural integrity to prevent
massive failure of the dikes. In ensuring
structural integrity, it must not be pre-
sumed that the liner system will function
without leakage during the active life of the
impoundment.

5B(1)—Uranium and thorium byproduct
materials must be managed to conform to
the following secondary ground-water pro-
tection standard: Hazardous constituents en-
tering the ground water from a licensed site
must not exceed the specified concentration
limits in the uppermost aquifer beyond the
point of compliance during the compliance
period. Hazardous constituents are those
constituents identified by the Commission
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pursuant to paragraph 5B(2) of this criterion.
Specified concentration limits are those lim-
its established by the Commission as indi-
cated in paragraph 5B(5) of this criterion.
The Commission will also establish the point
of compliance and compliance period on a
site specific basis through license conditions
and orders. The objective in selecting the
point of compliance is to provide the earliest
practicable warning that the impoundment
is releasing hazardous constituents to the
ground water. The point of compliance must
be selected to provide prompt indication of
ground-water contamination on the hydrau-
lically downgradient edge of the disposal
area. The Commission shall identify haz-
ardous constituents, establish concentration
limits, set the compliance period, and may
adjust the point of compliance if needed to
accord with developed data and site informa-
tion as to the flow of ground water or con-
taminants, when the detection monitoring
established under Criterion T7A indicates
leakage of hazardous constituents from the
disposal area.

5B(2)—A constituent becomes a hazardous
constituent subject to paragraph 5B(5) only
when the constituent meets all three of the
following tests:

(a) The constituent is reasonably expected
to be in or derived from the byproduct mate-
rial in the disposal area;

(b) The constituent has been detected in
the ground water in the uppermost aquifer;
and

(c) The constituent is listed in Criterion 13
of this appendix.

5B(3)—Even when constituents meet all
three tests in paragraph 5B(2) of this cri-
terion, the Commission may exclude a de-
tected constituent from the set of hazardous
constituents on a site specific basis if it finds
that the constituent is not capable of posing
a substantial present or potential hazard to
human health or the environment. In decid-
ing whether to exclude constituents, the
Commission will consider the following:

(a) Potential adverse effects on ground-
water quality, considering—

(i) The physical and chemical characteris-
tics of the waste in the licensed site, includ-
ing its potential for migration;

(ii) The hydrogeological characteristics of
the facility and surrounding land;

(iii) The quantity of ground water and the
direction of ground-water flow;

(iv) The proximity and withdrawal rates of
ground-water users;

(v) The current and future uses of ground
water in the area;

(vi) The existing quality of ground water,
including other sources of contamination
and their cumulative impact on the ground-
water quality;

(vii) The potential for health risks caused
by human exposure to waste constituents;
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(viii) The potential damage to wildlife,
crops, vegetation, and physical structures
caused by exposure to waste constituents;

(ix) The persistence and permanence of the
potential adverse effects.

(b) Potential adverse effects on hydrau-
lically-connected surface water quality, con-
sidering—

(i) The volume and physical and chemical
characteristics of the waste in the licensed
site;

(ii) The hydrogeological characteristics of
the facility and surrounding land;

(iii) The quantity and quality of ground
water, and the direction of ground-water
flow;

(iv) The patterns of rainfall in the region;

(v) The proximity of the licensed site to
surface waters;

(vi) The current and future uses of surface
waters in the area and any water quality
standards established for those surface
waters;

(vii) The existing quality of surface water,
including other sources of contamination
and the cumulative impact on surface-water
quality;

(viii) The potential for health risks caused
by human exposure to waste constituents;

(ix) The potential damage to wildlife,
crops, vegetation, and physical structures
caused by exposure to waste constituents;
and

(x) The persistence and permanence of the
potential adverse effects.

5B(4)—In making any determinations
under paragraphs 5B(3) and 5B(6) of this cri-
terion about the use of ground water in the
area around the facility, the Commission
will consider any identification of under-
ground sources of drinking water and ex-
empted aquifers made by the Environmental
Protection Agency.

5B(5)—At the point of compliance, the con-
centration of a hazardous constituent must
not exceed—

(a) The Commission approved background
concentration of that constituent in the
ground water;

(b) The respective value given in the table
in paragraph 5C if the constituent is listed in
the table and if the background level of the
constituent is below the value listed; or

(c) An alternate concentration limit estab-
lished by the Commission.

5B(6)—Conceptually, background con-
centrations pose no incremental hazards and
the drinking water limits in paragraph 5C
state acceptable hazards but these two op-
tions may not be practically achievable at a
specific site. Alternate concentration limits
that present no significant hazard may be
proposed by licensees for Commission consid-
eration. Licensees must provide the basis for
any proposed limits including consideration
of practicable corrective actions, that limits
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are as low as reasonably achievable, and in-
formation on the factors the Commission
must consider. The Commission will estab-
lish a site specific alternate concentration
limit for a hazardous constituent as provided
in paragraph 5B(5) of this criterion if it finds
that the proposed limit is as low as reason-
ably achievable, after considering prac-
ticable corrective actions, and that the con-
stituent will not pose a substantial present
or potential hazard to human health or the
environment as long as the alternate con-
centration limit is not exceeded. In making
the present and potential hazard finding, the
Commission will consider the following fac-
tors:

(a) Potential adverse effects on ground-
water quality, considering—

(i) The physical and chemical characteris-
tics of the waste in the licensed site includ-
ing its potential for migration;

(ii) The hydrogeological characteristics of
the facility and surrounding land;

(iii) The quantity of ground water and the
direction of ground-water flow;

(iv) The proximity and withdrawal rates of
ground-water users;

(v) The current and future uses of ground
water in the area;

(vi) The existing quality of ground water,
including other sources of contamination
and their cumulative impact on the ground-
water quality;

(vii) The potential for health risks caused
by human exposure to waste constituents;

(viii) The potential damage to wildlife,
crops, vegetation, and physical structures
caused by exposure to waste constituents;

(ix) The persistence and permanence of the
potential adverse effects.

(b) Potential adverse effects on hydrau-
lically-connected surface water quality, con-
sidering—

(i) The volume and physical and chemical
characteristics of the waste in the licensed
site;

(ii) The hydrogeological characteristics of
the facility and surrounding land;

(iii) The quantity and quality of ground
water, and the direction of ground-water
flow;

(iv) The patterns of rainfall in the region;

(v) The proximity of the licensed site to
surface waters;

(vi) The current and future uses of surface
waters in the area and any water quality
standards established for those surface
waters;

(vii) The existing quality of surface water
including other sources of contamination
and the cumulative impact on surface water
quality;

(viii) The potential for health risks caused
by human exposure to waste constituents;

(ix) The potential damage to wildlife,
crops, vegetation, and physical structures
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caused by exposure to waste constituents;
and

(x) The persistence and permanence of the
potential adverse effects.

5C—MAXIMUM VALUES FOR GROUND-WATER

PROTECTION
Maximum
Constituent or property concentra-
tion
Milligrams per liter:
Arsenic . 0.05
Barium . 1.0
Cadmium 0.01
Chromium 0.05
Lead ... 0.05
Mercury . . 0.002
Selenium . 0.01
Silver ... . 0.05
Endrin (1,2,3,4,10,10-hexachloro-1,7
-expoxy-1,4,4a,5, 6,7,8,9a-octahydro-1, 4-
endo, endo-5,8-dimethano naphthalene) 0.0002
Lindane (1,2,3,4,5,6-
hexachlorocyclohexane, gamma isomer) 0.004

Methoxychlor  (1,1,1-Trichloro-2,2-bis  (p-
methoxyphenylethane) ..............ccccceee. 0.1
Toxaphene (Cio Hio Cls  Technical
chlorinated camphene, 67-69 percent

chloring) ... 0.005
2,4-D (2,4-Dichlorophenoxyacetic acid) ....... 0.1
2,45-TP Silvex 2,4,5-

Trichlorophenoxypropionic acid) ............... 0.01

Picocuries per liter:
Combined radium-226 and radium-228 ....... 5
Gross alpha—particle activity (excluding

radon and uranium when producing ura-

nium byproduct material or radon and

thorium when producing thorium byprod-

uct material) .......cccoeiiiiiii 15

5D—If the ground-water protection stand-
ards established under paragraph 5B(1) of
this criterion are exceeded at a licensed site,
a corrective action program must be put into
operation as soon as is practicable, and in no
event later than eighteen (18) months after
the Commission finds that the standards
have been exceeded. The licensee shall sub-
mit the proposed corrective action program
and supporting rationale for Commission ap-
proval prior to putting the program into op-
eration, unless otherwise directed by the
Commission. The objective of the program is
to return hazardous constituent concentra-
tion levels in ground water to the concentra-
tion limits set as standards. The licensee’s
proposed program must address removing
the hazardous constituents that have en-
tered the ground water at the point of com-
pliance or treating them in place. The pro-
gram must also address removing or treating
in place any hazardous constituents that ex-
ceed concentration limits in ground water
between the point of compliance and the
downgradient facility property boundary.
The licensee shall continue corrective action
measures to the extent necessary to achieve
and maintain compliance with the ground-
water protection standard. The Commission
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will determine when the licensee may termi-
nate corrective action measures based on
data from the ground-water monitoring pro-
gram and other information that provide
reasonable assurance that the ground-water
protection standard will not be exceeded.

S5E—In developing and conducting ground-
water protection programs, applicants and
licensees shall also consider the following:

(1) Installation of bottom Iliners (Where
synthetic liners are used, a leakage detec-
tion system must be installed immediately
below the liner to ensure major failures are
detected if they occur. This is in addition to
the ground-water monitoring program con-
ducted as provided in Criterion 7. Where clay
liners are proposed or relatively thin, in-situ
clay soils are to be relied upon for seepage
control, tests must be conducted with rep-
resentative tailings solutions and clay mate-
rials to confirm that no significant deterio-
ration of permeability or stability properties
will occur with continuous exposure of clay
to tailings solutions. Tests must be run for a
sufficient period of time to reveal any effects
if they are going to occur (in some cases de-
terioration has been observed to occur rather
rapidly after about nine months of expo-
sure)).

(2) Mill process designs which provide the
maximum practicable recycle of solutions
and conservation of water to reduce the net
input of liquid to the tailings impoundment.

(3) Dewatering of tailings by process de-
vices and/or in-situ drainage systems (At
new sites, tailings must be dewatered by a
drainage system installed at the bottom of
the impoundment to lower the phreatic sur-
face and reduce the driving head of seepage,
unless tests show tailings are not amenable
to such a system. Where in-situ dewatering
is to be conducted, the impoundment bottom
must be graded to assure that the drains are
at a low point. The drains must be protected
by suitable filter materials to assure that
drains remain free running. The drainage
system must also be adequately sized to as-
sure good drainage).

(4) Neutralization to promote immobiliza-
tion of hazardous constituents.

5F—Where ground-water impacts are oc-
curring at an existing site due to seepage,
action must be taken to alleviate conditions
that lead to excessive seepage impacts and
restore ground-water quality. The specific
seepage control and ground-water protection
method, or combination of methods, to be
used must be worked out on a site-specific
basis. Technical specifications must be pre-
pared to control installation of seepage con-
trol systems. A quality assurance, testing,
and inspection program, which includes su-
pervision by a qualified engineer or scientist,
must be established to assure the specifica-
tions are met.
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5G—In support of a tailings disposal sys-
tem proposal, the applicant/operator shall
supply information concerning the following:

(1) The chemical and radioactive charac-
teristics of the waste solutions.

(2) The characteristics of the underlying
soil and geologic formations particularly as
they will control transport of contaminants
and solutions. This includes detailed infor-
mation concerning extent, thickness, uni-
formity, shape, and orientation of under-
lying strata. Hydraulic gradients and con-
ductivities of the various formations must be
determined. This information must be gath-
ered from borings and field survey methods
taken within the proposed impoundment
area and in surrounding areas where con-
taminants might migrate to ground water.
The information gathered on boreholes must
include both geologic and geophysical logs in
sufficient number and degree of sophistica-
tion to allow determining significant dis-
continuities, fractures, and channeled depos-
its of high hydraulic conductivity. If field
survey methods are used, they should be in
addition to and calibrated with borehole log-
ging. Hydrologic parameters such as perme-
ability may not be determined on the basis
of laboratory analysis of samples alone; a
sufficient amount of field testing (e.g., pump
tests) must be conducted to assure actual
field properties are adequately understood.
Testing must be conducted to allow esti-
mating chemi-sorption attenuation prop-
erties of underlying soil and rock.

(3) Location, extent, quality, capacity and
current uses of any ground water at and near
the site.

SbH—Steps must be taken during stock-
piling of ore to minimize penetration of
radionuclides into underlying soils; suitable
methods include lining and/or compaction of
ore storage areas.

Criterion 6—(1) In disposing of waste by-
product material, licensees shall place an
earthen cover (or approved alternative) over
tailings or wastes at the end of milling oper-
ations and shall close the waste disposal area
in accordance with a design! which provides
reasonable assurance of control of radio-
logical hazards to (i) be effective for 1,000
years, to the extent reasonably achievable,
and, in any case, for at least 200 years, and
(ii) limit releases of radon-222 from uranium
byproduct materials, and radon-220 from tho-
rium byproduct materials, to the atmosphere

1In the case of thorium byproduct mate-
rials, the standard applies only to design.
Monitoring for radon emissions from tho-
rium byproduct materials after installation
of an appropriately designed cover is not re-
quired.

821
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are authorized by law and are other-
wise in the public interest.

Subpart A—National  Environ-
mental Policy Act—Regula-
tions Implementing Section
102(2)

§51.10 Purpose and scope of subpart;
application of regulations of Coun-
cil on Environmental Quality.

(a) The National Environmental Pol-
icy Act of 1969, as amended (NEPA) di-
rects that, to the fullest extent pos-
sible: (1) The policies, regulations, and
public laws of the United States shall
be interpreted and administered in ac-
cordance with the policies set forth in
NEPA, and (2) all agencies of the Fed-
eral Government shall comply with the
procedures in section 102(2) of NEPA
except where compliance would be in-
consistent with other statutory re-
quirements. The regulations in this
subpart implement section 102(2) of
NEPA in a manner which is consistent
with the NRC’s domestic licensing and
related regulatory authority under the
Atomic Energy Act of 1954, as amend-
ed, the Energy Reorganization Act of
1974, as amended, and the Uranium Mill
Tailings Radiation Control Act of 1978,
and which reflects the Commission’s
announced policy to take account of
the regulations of the Council on Envi-
ronmental Quality published November
29, 1978 (43 FR 55978-56007) voluntarily,
subject to certain conditions. This sub-
part does not apply to export licensing
matters within the scope of part 110 of
this chapter nor does it apply to any
environmental effects which NRC’s do-
mestic licensing and related regulatory
functions may have upon the environ-
ment of foreign nations.

(b) The Commission recognizes a con-
tinuing obligation to conduct its do-
mestic licensing and related regulatory
functions in a manner which is both re-
ceptive to environmental concerns and
consistent with the Commission’s re-
sponsibility as an independent regu-
latory agency for protecting the radio-
logical health and safety of the public.
Accordingly, the Commission will:

(1) Examine any future interpreta-
tion or change to the Council’s NEPA
regulations;
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(2) Follow the provisions of 40 CFR
1501.5 and 1501.6 relating to lead agen-
cies and cooperating agencies, except
that the Commission reserves the right
to prepare an independent environ-
mental impact statement whenever the
NRC has regulatory jurisdiction over
an acitivity even though the NRC has
not been designated as lead agency for
preparation of the statement; and

(3) Reserve the right to make a final
decision on any matter within the
NRC’s regulatory authority even
though another agency has made a
predecisional referral of an NRC action
to the Council under the procedures of
40 CFR part 1504.

(c) The regulations in this subpart?
also address the limitations imposed on
NRC’s authority and responsibility
under the National Environmental Pol-
icy Act of 1969, as amended, by the Fed-
eral Water Pollution Control Act
Amendments of 1972, Pub. L. 92-500, 86
Stat. 816 et seq. (33 U.S.C. 1251 et seq.) In
accordance with section 511(c)(2) of the
Federal Water Pollution Control Act
(86 Stat. 893, 33 U.S.C 1371(c)(2)) the
NRC recognizes that responsibility for
Federal regulation of nonradiological
pollutant discharges? into receiving
waters rests by statute with the Envi-
ronmental Protection Agency.

(d) Commission actions initiating or
relating to administrative or judicial
civil or criminal enforcement actions
or proceedings are not subject to Sec-
tion 102(2) of NEPA. These actions in-
clude issuance of notices of violation,
orders, and denials of requests for ac-
tion pursuant to subpart B of part 2 of
this chapter; matters covered by part
15 and part 160 of this chapter; and
issuance of confirmatory action let-
ters, bulletins, generic letters, notices

1See also Second Memorandum of Under-

standing Regarding Implementation of Cer-
tain NRC and EPA Responsibilities and Pol-
icy Statement on Implementation of Section
511 of the Federal Water Pollution Control
Act (FWPCA) attached as Appendix A there-
to, which were published in the FEDERAL
REGISTER on December 31, 1975 (40 FR 60115)
and became effective January 30, 1976.

20n June 1, 1976, the U.S. Supreme Court
held that ‘‘ ‘pollutants’ subject to regulation
under the FWPCA [Federal Water Pollution
Control Act] do not include source, byprod-
uct, and special nuclear materials, .. .”
Train v. Colorado PIRG, 426 U.S. 1 at 25.
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of deviation, and notices of non-

conformance.

[49 FR 9381, Mar. 12, 1984, as amended at 54
FR 43578, Oct. 26, 1989; 61 FR 43408, Aug. 22,
1996]

§51.11 Relationship to other subparts.
[Reserved]

§51.12 Application of subpart to ongo-
ing environmental work.

(a) Except as otherwise provided in
this section, the regulations in this
subpart shall apply to the fullest ex-
tent practicable to NRC’s ongoing envi-
ronmental work.

(b) No environmental report or any
supplement to an environmental report
filed with the NRC and no environ-
mental assessment, environmental im-
pact statement or finding of no signifi-
cant impact or any supplement to any
of the foregoing issued by the NRC be-
fore June 7, 1984, need be redone and no
notice of intent to prepare an environ-
mental impact statement or notice of
availability of these environmental
documents need be republished solely
by reason of the promulgation on
March 12, 1984, of this revision of part
51.

[49 FR 9381, Mar. 12, 1984, as amended at 49
FR 24513, June 14, 1984]

§51.13 Emergencies.

Whenever emergency circumstances
make it necessary and whenever, in
other situations, the health and safety
of the public may be adversely affected
if mitigative or remedial actions are
delayed, the Commission may take an
action with significant environmental
impact without observing the provi-
sions of these regulations. In taking an
action covered by this section, the
Commission will consult with the
Council as soon as feasible concerning
appropriate alternative NEPA arrange-
ments.

§51.14 Definitions.

(a) As used in this subpart:

Categorical Ezxclusion means a cat-
egory of actions which do not individ-
ually or cumulatively have a signifi-
cant effect on the human environment
and which the Commission has found
to have no such effect in accordance
with procedures set out in §51.22, and
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for which, therefore, neither an envi-
ronmental assessment nor an environ-
mental impact statement is required.

Cooperating Agency means any Fed-
eral agency other than the NRC which
has jurisdiction by law or special ex-
pertise with respect to any environ-
mental impact involved in a proposal
(or a reasonable alternative) for legis-
lation or other major Federal action
significantly affecting the quality of
the human environment. By agreement
with the Commission, a State or local
agency of similar qualifications or,
when the effects are on a reservation,
an Indian Tribe, may become a cooper-
ating agency.

Council means the Council on Envi-
ronmental Quality (CEQ) established
by Title II of NEPA.

DOE means the U.S. Department of
Energy or its duly authorized rep-
resentatives.

Environmental Assessment means a
concise public document for which the
Commission is responsible that serves
to:

(1) Briefly provide sufficient evidence
and analysis for determining whether
to prepare an environmental impact
statement or a finding of no significant
impact.

(2) Aid the Commission’s compliance
with NEPA when no environmental im-
pact statement is necessary.

(3) Facilitate preparation of an envi-
ronmental impact statement when one
is necessary.

Environmental document includes an
environmental assessment, an environ-
mental impact statement, a finding of
no significant impact, an environ-
mental report and any supplements to
or comments upon those documents,
and a notice of intent.

Environmental Impact Statement means
a detailed written statement as re-
quired by section 102(2)(C) of NEPA.

Environmental report means a docu-
ment submitted to the Commission by
an applicant for a permit, license, or
other form of permission, or an amend-
ment to or renewal of a permit, license
or other form of permission, or by a pe-
titioner for rulemaking, in order to aid
the Commission in complying with sec-
tion 102(2) of NEPA.

Finding of No Significant Impact
means a concise public document for
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§51.20

PRELIMINARY PROCEDURES

CLASSIFICATION OF LICENSING AND
REGULATORY ACTIONS

§51.20 Criteria for and identification
of licensing and regulatory actions
requiring environmental impact
statements.

(a) Licensing and regulatory actions
requiring an environmental impact
statement shall meet at least one of
the following criteria:

(1) The proposed action is a major
Federal action significantly affecting
the quality of the human environment.

(2) The proposed action involves a
matter which the Commission, in the
exercise of its discretion, has deter-
mined should be covered by an environ-
mental impact statement.

(b) The following types of actions re-
quire an environmental impact state-
ment or a supplement to an environ-
mental impact statement:

(1) Issuance of a limited work author-
ization or a permit to construct a nu-
clear power reactor, testing facility, or
fuel reprocessing plant under part 50 of
this chapter, or issuance of an early
site permit under part 52 of this chap-
ter.

(2) Issuance or renewal of a full power
or design capacity license to operate a
nuclear power reactor, testing facility,
or fuel reprocessing plant under part 50
of this chapter, or a combined license
under part 52 of this chapter.

(3) Issuance of a permit to construct
or a design capacity license to operate
or renewal of a design capacity license
to operate an isotopic enrichment
plant pursuant to part 50 of this chap-
ter.

(4) Conversion of a provisional oper-
ating license for a nuclear power reac-
tor, testing facility or fuel reprocessing
plant to a full term or design capacity
license pursuant to part 50 of this chap-
ter if a final environmental impact
statement covering full term or design
capacity operation has not been pre-
viously prepared.

(5)-(6) [Reserved]

(7) Issuance of a license to possess
and use special nuclear material for
processing and fuel fabrication, scrap
recovery, or conversion of uranium
hexafluoride pursuant to part 70 of this
chapter.

12
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(8) Issuance of a license to possess
and use source material for uranium
milling or production of uranium
hexafluoride pursuant to part 40 of this
chapter.

(9) Issuance of a license pursuant to
part 72 of this chapter for the storage
of spent fuel in an independent spent
fuel storage installation (ISFSI) at a
site not occupied by a nuclear power
reactor, or for the storage of spent fuel
or high-level radioactive waste in a
monitored retrievable storage installa-
tion (MRS).

(10) Issuance of a license for a ura-
nium enrichment facility.

(11) Issuance of renewal of a license
authorizing receipt and disposal of ra-
dioactive waste from other persons
pursuant to part 61 of this chapter.

(12) Issuance of a license amendment
pursuant to part 61 of this chapter au-
thorizing (i) closure of a land disposal
site, (ii) transfer of the license to the
disposal site owner for the purpose of
institutional control, or (iii) termi-
nation of the license at the end of the
institutional control period.

(13) Issuance of a construction au-
thorization and license pursuant to
part 60 or part 63 of this chapter.

(14) Any other action which the Com-
mission determines is a major Commis-
sion action significantly affecting the
quality of the human environment. As
provided in §51.22(b), the Commission
may, in special circumstances, prepare
an environmental impact statement on
an action covered by a categorical ex-
clusion.

[49 FR 9381, Mar. 12, 1984, as amended at 53
FR 31681, Aug. 19, 1988; 53 FR 24052, June 27,
1988; 54 FR 15398, Apr. 18, 1989; 564 FR 27870,
July 3, 1989; 57 FR 18392, Apr. 30, 1992; 66 FR
55790, Nov. 2, 2001; 72 FR 49509, Aug. 28, 2007]

§51.21 Criteria for and identification
of licensing and regulatory actions
requiring environmental assess-
ments.

All licensing and regulatory actions
subject to this subpart require an envi-
ronmental assessment except those
identified in §51.20(b) as requiring an
environmental impact statement,
those identified in §51.22(c) as categor-
ical exclusions, and those identified in
§51.22(d) as other actions not requiring
environmental review. As provided in
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Commission will independently evalu-
ate and be responsible for the reli-
ability of any information which it
uses.

ENVIRONMENTAL REPORTS—GENERAL
REQUIREMENTS

§51.45 Environmental report.

(a) General. As required by §§51.50,
51.563, 51.54, 51.55, 51.60, 51.61, 51.62, or
51.68, as appropriate, each applicant or
petitioner for rulemaking shall submit
with its application or petition for
rulemaking one signed original of a
separate document entitled ‘‘Appli-
cant’s” or ‘“‘Petitioner’s Environmental
Report,” as appropriate. An applicant
or petitioner for rulemaking may sub-
mit a supplement to an environmental
report at any time.

(b) Environmental considerations. The
environmental report shall contain a
description of the proposed action, a
statement of its purposes, a description
of the environment affected, and dis-
cuss the following considerations:

(1) The impact of the proposed action
on the environment. Impacts shall be
discussed in proportion to their signifi-
cance;

(2) Any adverse environmental effects
which cannot be avoided should the
proposal be implemented;

(3) Alternatives to the proposed ac-
tion. The discussion of alternatives
shall be sufficiently complete to aid
the Commission in developing and ex-
ploring, pursuant to section 102(2)(E) of
NEPA, ‘‘appropriate alternatives to
recommended courses of action in any
proposal which involves unresolved
conflicts concerning alternative uses of
available resources.” To the extent
practicable, the environmental impacts
of the proposal and the alternatives
should be presented in comparative
form;

(4) The relationship between local
short-term uses of man’s environment
and the maintenance and enhancement
of long-term productivity; and

(6) Any irreversible and irretrievable
commitments of resources which would
be involved in the proposed action
should it be implemented.

(c) Analysis. The environmental re-
port must include an analysis that con-
siders and balances the environmental
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effects of the proposed action, the envi-
ronmental impacts of alternatives to
the proposed action, and alternatives
available for reducing or avoiding ad-
verse environmental effects. An envi-
ronmental report required for mate-
rials licenses under §51.60 must also in-
clude a description of those site prepa-
ration activities excluded from the def-
inition of construction under §51.4
which have been or will be undertaken
at the proposed site (i.e., those activi-
ties listed in paragraphs (2)(i) and
(2)(ii) in the definition of construction
contained in §51.4); a description of the
impacts of such excluded site prepara-
tion activities; and an analysis of the
cumulative impacts of the proposed ac-
tion when added to the impacts of such
excluded site preparation activities on
the human environment. An environ-
mental report prepared at the early
site permit stage under §51.50(b), lim-
ited work authorization stage under
§51.49, construction permit stage under
§51.50(a), or combined license stage
under §51.50(c) must include a descrip-
tion of impacts of the preconstruction
activities performed by the applicant
at the proposed site (i.e., those activi-
ties listed in paragraph (1)(ii) in the
definition of ‘“‘construction’” contained
in §51.4), necessary to support the con-
struction and operation of the facility
which is the subject of the early site
permit, limited work authorization,
construction permit, or combined 1li-
cense application. The environmental
report must also contain an analysis of
the cumulative impacts of the activi-
ties to be authorized by the limited
work authorization, construction per-
mit, or combined license in light of the
preconstruction impacts described in
the environmental report. Except for
an environmental report prepared at
the early site permit stage, or an envi-
ronmental report prepared at the 1li-
cense renewal stage under §51.53(c), the
analysis in the environmental report
should also include consideration of
the economic, technical, and other ben-
efits and costs of the proposed action
and its alternatives. Environmental re-
ports prepared at the license renewal
stage under §51.53(c) need not discuss
the economic or technical benefits and
costs of either the proposed action or
alternatives except if these benefits
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and costs are either essential for a de-
termination regarding the inclusion of
an alternative in the range of alter-
natives considered or relevant to miti-
gation. In addition, environmental re-
ports prepared under §51.53(c) need not
discuss issues not related to the envi-
ronmental effects of the proposed ac-
tion and its alternatives. The analyses
for environmental reports shall, to the
fullest extent practicable, quantify the
various factors considered. To the ex-
tent that there are important quali-
tative considerations or factors that
cannot be quantified, those consider-
ations or factors shall be discussed in
qualitative terms. The environmental
report should contain sufficient data to
aid the Commission in its development
of an independent analysis.

(d) Status of compliance. The environ-
mental report shall list all Federal per-
mits, licenses, approvals and other en-
titlements which must be obtained in
connection with the proposed action
and shall describe the status of compli-
ance with these requirements. The en-
vironmental report shall also include a
discussion of the status of compliance
with applicable environmental quality
standards and requirements including,
but not limited to, applicable zoning
and land-use regulations, and thermal
and other water pollution limitations
or requirements which have been im-
posed by Federal, State, regional, and
local agencies having responsibility for
environmental protection. The discus-
sion of alternatives in the report shall
include a discussion of whether the al-
ternatives will comply with such appli-
cable environmental quality standards
and requirements.

(e) Adwverse information. The informa-
tion submitted pursuant to paragraphs
(b) through (d) of this section should
not be confined to information sup-
porting the proposed action but should
also include adverse information.

[49 FR 9381, Mar. 12, 1984, as amended at 61
FR 28486, June 5, 1996; 61 FR 66542, Dec. 18,
1996; 68 FR 58810, Oct. 10, 2003; 72 FR 49511,
Aug. 28, 2007; 72 FR 57443, Oct. 9, 2007; 73 FR
22787, Apr. 28, 2008; 76 FR 56965, Sept. 15, 2011]
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ENVIRONMENTAL REPORTS—PRODUCTION
AND UTILIZATION FACILITIES

§51.49 Environmental report—limited
work authorization.

(a) Limited work authorization sub-
mitted as part of complete construction
permit or combined license application.
Each applicant for a construction per-
mit or combined license applying for a
limited work authorization under
§50.10(d) of this chapter in a complete
application under 10 CFR 2.101(a)(1)
through (a)(4), shall submit with its ap-
plication a separate document, enti-
tled, ‘‘Applicant’s Environmental Re-
port—Limited Work Authorization
Stage,” which is in addition to the en-
vironmental report required by §51.50
of this part. Each environmental report
must also contain the following infor-
mation:

(1) A description of the activities pro-
posed to be conducted under the lim-
ited work authorization;

(2) A statement of the need for the
activities; and

(83) A description of the environ-
mental impacts that may reasonably
be expected to result from the activi-
ties, the mitigation measures that the
applicant proposes to implement to
achieve the level of environmental im-
pacts described, and a discussion of the
reasons for rejecting mitigation meas-
ures that could be employed by the ap-
plicant to further reduce environ-
mental impacts.

(b) Phased application for limited work
authorization and construction permit or
combined license. If the construction
permit or combined license application
is filed in accordance with §2.101(a)(9)
of this chapter, then the environmental
report for part one of the application
may be limited to a discussion of the
activities proposed to be conducted
under the limited work authorization.
If the scope of the environmental re-
port for part one is so limited, then
part two of the application must in-
clude the information required by
§51.50, as applicable.

(c) Limited work authorization sub-
mitted as part of an early site permit ap-
plication. Each applicant for an early
site permit under subpart A of part 52
of this chapter requesting a limited
work authorization shall submit with
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ENVIRONMENTAL REPORTS—MATERIALS
LICENSES

§51.60 Environmental
rials licenses.

report—mate-

(a) Each applicant for a license or
other form of permission, or an amend-
ment to or renewal of a license or other
form of permission issued pursuant to
parts 30, 32, 33, 34, 35, 36, 39, 40, 61, 70
and/or 72 of this chapter, and covered
by paragraphs (b)(1) through (b)(5) of
this section, shall submit with its ap-
plication to: ATTN: Document Control
Desk, Director, Nuclear Material Safe-
ty and Safeguards, a separate docu-
ment, entitled ‘‘Applicant’s Environ-
mental Report’” or ‘“‘Supplement to Ap-
plicant’s Environmental Report,” as
appropriate. The ‘‘Applicant’s Environ-
mental Report’ shall contain the infor-
mation specified in §51.45. If the appli-
cation is for an amendment to or a re-
newal of a license or other form of per-
mission for which the applicant has
previously submitted an environmental
report, the supplement to applicant’s
environmental report may be limited
to incorporating by reference, updating
or supplementing the information pre-
viously submitted to reflect any sig-
nificant environmental change, includ-
ing any significant environmental
change resulting from operational ex-
perience or a change in operations or
proposed decommissioning activities. If
the applicant is the U.S. Department of
Energy, the environmental report may
be in the form of either an environ-
mental impact statement or an envi-
ronmental assessment, as appropriate.

(b) As required by paragraph (a) of
this section, each applicant shall pre-
pare an environmental report for the
following types of actions:

(1) Issuance or renewal of a license or
other form of permission for:

(1) Possession and use of special nu-
clear material for processing and fuel
fabrication, scrap recovery, or conver-
sion of uranium hexafluoride pursuant
to part 70 of this chapter.

(ii) Possession and use of source ma-
terial for uranium milling or produc-
tion of uranium hexafluoride pursuant
to part 40 of this chapter.

(iii) Storage of spent fuel in an inde-
pendent spent fuel storage installation
(ISF'SI) or the storage of spent fuel or
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high-level radio-active waste in a mon-
itored retrievable storage installation
(MRS) pursuant to part 72 of this chap-
ter.

(iv) Receipt and disposal of radio-
active waste from other persons pursu-
ant to part 61 of this chapter.

(v) Processing of source material for
extraction of rare earth and other met-
als.

(vi) Use of radioactive tracers in field
flood studies involving secondary and
tertiary oil and gas recovery.

(vii) Construction and operation of a
uranium enrichment facility.

(2) Issuance of an amendment that
would authorize or result in (i) a sig-
nificant expansion of a site, (ii) a sig-
nificant change in the types of
effluents, (iii) a significant increase in
the amounts of effluents, (iv) a signifi-
cant increase in individual or cumu-
lative occupational radiation exposure,
(v) a significant increase in the poten-
tial for or consequences from radio-
logical accidents, or (vi) a significant
increase in spent fuel storage capacity,
in a license or other form of permission
to conduct an activity listed in para-
graph (b)(1) of this section.

(3) Amendment of a license to au-
thorize the decommissioning of an
independent spent fuel storage instal-
lation (ISFSI) or a monitored retriev-
able storage installation (MRS) pursu-
ant to part 72 of this chapter.

(4) Issuance of a license amendment
pursuant to part 61 of this chapter au-
thorizing (i) closure of a land disposal
site, (ii) transfer of the license to the
disposal site owner for the purpose of
institutional control, or (iii) termi-
nation of the license at the end of the
institutional control period.

(5) Any other licensing action for
which the Commission determines an
Environmental Report is necessary.

[49 FR 9381, Mar. 12, 1984, as amended at 53
FR 31681, Aug. 19, 1988; 57 FR 18392, Apr. 30,
1992; 58 FR 7737, Feb. 9, 1993; 62 FR 26732, May
14, 1997; 68 FR 58811, Oct. 10, 2003]

§51.61 Environmental report—inde-
pendent spent fuel storage installa-
tion (ISFSI) or monitored retriev-
able storage installation (MRS) li-
cense.

Each applicant for issuance of a li-
cense for storage of spent fuel in an
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the Nuclear Waste Policy Act of 1982,
as amended. (See §60.22 or §63.22 of this
chapter as to the required time and
manner of submission.) The statement
shall include, among the alternatives
under consideration, denial of a license
or construction authorization by the
Commission.

(b) Under applicable provisions of
law, the Department of Energy may be
required to supplement its final envi-
ronmental impact statement if it
makes a substantial change in its pro-
posed action that is relevant to envi-
ronmental concerns or determines that
there are significant new cir-
cumstances or information relevant to
environmental concerns and bearing on
the proposed action or its impacts. The
Department shall submit any supple-
ment to its final environmental impact
statement to the Commission. (See
§60.22 or §63.22 of this chapter as to the
required time and manner of submis-
sion.)

(c) Whenever the Department of En-
ergy submits a final environmental im-
pact statement, or a final supplement
to an environmental impact statement,
to the Commission pursuant to this
section, it shall also inform the Com-
mission of the status of any civil ac-
tion for judicial review initiated pursu-
ant to section 119 of the Nuclear Waste
Policy Act of 1982. This status report,
which the Department shall update
from time to time to reflect changes in
status, shall:

(1) State whether the environmental
impact statement has been found by
the courts of the United States to be
adequate or inadequate; and

(2) Identify any issues relating to the
adequacy of the environmental impact
statement that may remain subject to
judicial review.

[64 FR 27870, July 3, 1989, as amended at 66
FR 55791, Nov. 2, 2001]

ENVIRONMENTAL REPORTS—RULEMAKING

§51.68 Environmental
making.

Petitioners for rulemaking request-
ing amendments of parts 30, 31, 32, 33,
34, 35, 36, 39, 40 or part 70 of this chap-
ter concerning the exemption from li-
censing and regulatory requirements of
or authorizing general licenses for any

report—rule-
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equipment, device, commodity or other
product containing byproduct mate-
rial, source material or special nuclear
material shall submit with the petition
a separate document entitled ‘‘Peti-
tioner’s Environmental Report,”” which
shall contain the information specified
in §51.45.

[68 FR 58811, Oct. 10, 2003]
ENVIRONMENTAL IMPACT STATEMENTS

DRAFT ENVIRONMENTAL IMPACT
STATEMENTS—GENERAL REQUIREMENTS

§51.70 Draft environmental
statement—general.

(a) The NRC staff will prepare a draft
environmental impact statement as
soon as practicable after publication of
the notice of intent to prepare an envi-
ronmental impact statement and com-
pletion of the scoping process. To the
fullest extent practicable, environ-
mental impact statements will be pre-
pared concurrently or integrated with
environmental impact analyses and re-
lated surveys and studies required by
other Federal law.

(b) The draft environmental impact
statement will be concise, clear and
analytic, will be written in plain lan-
guage with appropriate graphics, will
state how alternatives considered in it
and decisions based on it will or will
not achieve the requirements of sec-
tions 101 and 102(1) of NEPA and of any
other relevant and applicable environ-
mental laws and policies, will identify
any methodologies used and sources re-
lied upon, and will be supported by evi-
dence that the mnecessary environ-
mental analyses have been made. The
format provided in section 1(a) of ap-
pendix A of this subpart should be
used. The NRC staff will independently
evaluate and be responsible for the re-
liability of all information used in the
draft environmental impact statement.

(c) The Commission will cooperate
with State and local agencies to the
fullest extent possible to reduce dupli-
cation between NEPA and State and
local requirements, in accordance with
40 CFR 1506.2 (b) and (c).

impact
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§51.71 Draft environmental impact DpProposed action identified under para-

statement—contents.

(a) Scope. The draft environmental
impact statement will be prepared in
accordance with the scope decided upon
in the scoping process required by
§§51.26 and 51.29. As appropriate and to
the extent required by the scope, the
draft statement will address the topics
in paragraphs (b), (¢), (d) and (e) of this
section and the matters specified in
§§51.45, 51.50, 51.51, 51.52, 51.53, 51.54,
51.61 and 51.62.

(b) Analysis of major points of view. To
the extent sufficient information is
available, the draft environmental im-
pact statement will include consider-
ation of major points of view con-
cerning the environmental impacts of
the proposed action and the alter-
natives, and contain an analysis of sig-
nificant problems and objections raised
by other Federal, State, and local
agencies, by any affected Indian Tribes,
and by other interested persons.

(c) Status of compliance. The draft en-
vironmental impact statement will list
all Federal permits, licenses, approv-
als, and other entitlements which must
be obtained in implementing the pro-
posed action and will describe the sta-
tus of compliance with those require-
ments. If it is uncertain whether a Fed-
eral permit, license, approval, or other
entitlement is necessary, the draft en-
vironmental impact statement will so
indicate.

(d) Analysis. Unless excepted in this
paragraph or §51.75, the draft environ-
mental impact statement will include
a preliminary analysis that considers
and weighs the environmental effects,
including any cumulative effects, of
the proposed action; the environmental
impacts of alternatives to the proposed
action; and alternatives available for
reducing or avoiding adverse environ-
mental effects. Additionally, the draft
environmental impact statement will
include a consideration of the eco-
nomic, technical, and other benefits
and costs of the proposed action and al-
ternatives. The draft environmental
impact statement will indicate what
other interests and considerations of
Federal policy, including factors not
related to environmental quality, if ap-
plicable, are relevant to the consider-
ation of environmental effects of the

38

graph (a) of this section. The draft sup-
plemental environmental impact state-
ment prepared at the license renewal
stage under §51.95(c) need not discuss
the economic or technical benefits and
costs of either the proposed action or
alternatives except if benefits and
costs are either essential for a deter-
mination regarding the inclusion of an
alternative in the range of alternatives
considered or relevant to mitigation.
In addition, the supplemental environ-
mental impact statement prepared at
the license renewal stage need not dis-
cuss other issues not related to the en-
vironmental effects of the proposed ac-
tion and associated alternatives. The
draft supplemental environmental im-
pact statement for license renewal pre-
pared under §51.95(c) will rely on con-
clusions as amplified by the supporting
information in the GEIS for issues des-
ignated as Category 1 in appendix B to
subpart A of this part. The draft sup-
plemental environmental impact state-
ment must contain an analysis of those
issues identified as Category 2 in ap-
pendix B to subpart A of this part that
are open for the proposed action. The
analysis for all draft environmental
impact statements will, to the fullest
extent practicable, quantify the var-
ious factors considered. To the extent
that there are important qualitative
considerations or factors that cannot
be quantified, these considerations or
factors will be discussed in qualitative
terms. Consideration will be given to
compliance with environmental qual-
ity standards and requirements that
have been imposed by Federal, State,
regional, and local agencies having re-
sponsibility for environmental protec-
tion, including applicable zoning and
land-use regulations and water pollu-
tion limitations or requirements issued
or imposed under the Federal Water
Pollution Control Act. The environ-
mental impact of the proposed action
will be considered in the analysis with
respect to matters covered by environ-
mental quality standards and require-
ments irrespective of whether a certifi-
cation or license from the appropriate
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authority has been obtained.3 While
satisfaction of Commission standards
and criteria pertaining to radiological
effects will be necessary to meet the 1li-
censing requirements of the Atomic
Energy Act, the analysis will, for the
purposes of NEPA, consider the radio-
logical effects of the proposed action
and alternatives.

(e) Effect of limited work authorication.
If a limited work authorization was
issued either in connection with or sub-
sequent to an early site permit, or in
connection with a construction permit
or combined license application, then
the environmental impact statement
for the construction permit or com-
bined license application will not ad-
dress or consider the sunk costs associ-
ated with the limited work authoriza-
tion.

3Compliance with the environmental qual-
ity standards and requirements of the Fed-
eral Water Pollution Control Act (imposed
by EPA or designated permitting states) is
not a substitute for, and does not negate the
requirement for NRC to weigh all environ-
mental effects of the proposed action, includ-
ing the degradation, if any, of water quality,
and to consider alternatives to the proposed
action that are available for reducing ad-
verse effects. Where an environmental as-
sessment of aquatic impact from plant dis-
charges is available from the permitting au-
thority, the NRC will consider the assess-
ment in its determination of the magnitude
of environmental impacts for striking an
overall cost-benefit balance at the construc-
tion permit and operating license and early
site permit and combined license stages, and
in its determination of whether the adverse
environmental impacts of license renewal
are so great that preserving the option of li-
cense renewal for energy planning decision-
makers would be unreasonable at the license
renewal stage. When no such assessment of
aquatic impacts is available from the per-
mitting authority, NRC will establish on its
own, or in conjunction with the permitting
authority and other agencies having relevant
expertise, the magnitude of potential im-
pacts for striking an overall cost-benefit bal-
ance for the facility at the construction per-
mit and operating license and early site per-
mit and combined license stages, and in its
determination of whether the adverse envi-
ronmental impacts of license renewal are so
great that preserving the option of license
renewal for energy planning decision-makers
would be unreasonable at the license renewal
stage.
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(f) Preliminary recommendation. The
draft environmental impact statement
normally will include a preliminary
recommendation by the NRC staff re-
specting the proposed action. This pre-
liminary recommendation will be based
on the information and analysis de-
scribed in paragraphs (a) through (d) of
this section and §§51.75, 51.76, 51.80,
51.85, and 51.95, as appropriate, and will
be reached after considering the envi-
ronmental effects of the proposed ac-
tion and reasonable alternatives,* and,
except for supplemental environmental
impact statements for the operating li-
cense renewal stage prepared pursuant
to §51.95(c), after weighing the costs
and benefits of the proposed action. In
lieu of a recommendation, the NRC
staff may indicate in the draft state-
ment that two or more alternatives re-
main under consideration.

[49 FR 9381, Mar. 12, 1984, as amended at 61
FR 28488, June 5, 1996; 61 FR 66544, Dec. 18,
1996; 72 FR 49514, Aug. 28, 2007; 72 FR 57445,
Oct. 9, 2007; 78 FR 37317, June 20, 2013]

§51.72 Supplement to draft environ-
mental impact statement.

(a) The NRC staff will prepare a sup-
plement to a draft environmental im-
pact statement for which a notice of
availability has been published in the
FEDERAL REGISTER as provided in
§51.117, if:

(1) There are substantial changes in
the proposed action that are relevant
to environmental concerns; or

(2) There are significant new cir-
cumstances or information relevant to
environmental concerns and bearing on
the proposed action or its impacts.

(b) The NRC staff may prepare a sup-
plement to a draft environmental im-
pact statement when, in its opinion,
preparation of a supplement will fur-
ther the purposes of NEPA.

4The consideration of reasonable alter-
natives to a proposed action involving nu-
clear power reactors (e.g., alternative energy
sources) is intended to assist the NRC in
meeting its NEPA obligations and does not
preclude any State authority from making
separate determinations with respect to
these alternatives and in no way preempts,
displaces, or affects the authority of States
or other Federal agencies to address these
issues.
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(c) The supplement to a draft envi-
ronmental impact statement will be
prepared and noticed in the same man-
ner as the draft environmental impact
statement except that a scoping proc-
ess need not be used.

§51.73 Request for comments on draft
environmental impact statement.

Each draft environmental impact
statement and each supplement to a
draft environmental impact statement
distributed in accordance with §51.74,
and each news release provided pursu-
ant to §51.74(d) will be accompanied by
or include a request for comments on
the proposed action and on the draft
environmental impact statement or
any supplement to the draft environ-
mental impact statement and will
state where comments should be sub-
mitted and the date on which the com-
ment period closes. A minimum com-
ment period of 45 days will be provided.
The comment period will be calculated
from the date on which the Environ-
mental Protection Agency notice stat-
ing that the draft statement or the
supplement to the draft statement has
been filed with EPA is published in the
FEDERAL REGISTER. If no comments are
provided within the time specified, it
will be presumed, unless the agency or
person requests an extension of time,
that the agency or person has no com-
ment to make. To the extent prac-
ticable, NRC staff will grant reasonable
requests for extensions of time of up to
fifteen (15) days.

§51.74 Distribution of draft environ-
mental impact statement and sup-
plement to draft environmental im-
pact statement; news releases.

(a) A copy of the draft environmental
impact statement will be distributed
to:

(1) The Environmental Protection
Agency.

(2) Any other Federal agency which
has special expertise or jurisdiction by
law with respect to any environmental
impact involved or which is authorized
to develop and enforce relevant envi-
ronmental standards.

(3) The applicant or petitioner for
rulemaking and any other party to the
proceeding.
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(4) Appropriate State and local agen-
cies authorized to develop and enforce
relevant environmental standards.

(5) Appropriate State, regional and
metropolitan clearinghouses.

(6) Appropriate Indian Tribes when
the proposed action may have an envi-
ronmental impact on a reservation.

(7) Upon written request, any organi-
zation or group included in the master
list of interested organizations and
groups maintained under §51.122.

(8) Upon written request, any other
person to the extent available.

(b) Additional copies will be made
available in accordance with §51.123.

(c) A supplement to a draft environ-
mental impact statement will be dis-
tributed in the same manner as the
draft environmental impact statement
to which it relates.

(d) News releases stating the avail-
ability for comment and place for ob-
taining or inspecting a draft environ-
mental statement or supplement will
be provided to local newspapers and
other appropriate media.

(e) A notice of availability will be
published in the FEDERAL REGISTER in
accordance with §51.117.

DRAFT ENVIRONMENTAL IMPACT STATE-
MENTS—PRODUCTION AND UTILIZATION
FACILITIES

§51.75 Draft environmental impact
statement—construction permit,
early site permit, or combined li-
cense.

(a) Construction permit stage. A draft
environmental impact statement relat-
ing to issuance of a construction per-
mit for a production or utilization fa-
cility will be prepared in accordance
with the procedures and measures de-
scribed in §§51.70, 51.71, 51.72, and 51.73.
The contribution of the environmental
effects of the uranium fuel cycle activi-
ties specified in §51.51 shall be evalu-
ated on the basis of impact values set
forth in Table S-3, Table of Uranium
Fuel Cycle Environmental Data, which
shall be set out in the draft environ-
mental impact statement. With the ex-
ception of radon-222 and technetium-99
releases, no further discussion of fuel
cycle release values and other numer-
ical data that appear explicitly in the
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DRAFT ENVIRONMENTAL IMPACT
STATEMENTS—MATERIALS LICENSES

§51.80 Draft environmental
statement—materials license.

(a) The NRC staff will either prepare
a draft environmental impact state-
ment or as provided in §51.92, a supple-
ment to a final environmental impact
statement for each type of action iden-
tified in §51.20(b) (7) through (12). Ex-
cept as the context may otherwise re-
quire, procedures and measures similar
to those described in §§51.70, 51.71, 51.72
and 51.73 will be followed.

(b)(1) Independent spent fuel storage in-
stallation (ISFSI). As stated in §51.23,
the generic impact determinations re-
garding the continued storage of spent
fuel in NUREG-2157 shall be deemed in-
corporated in the environmental im-
pact statement.

(2) Monitored retrievable storage instal-
lation (MRS). As provided in sections
141 (c), (d), and (e) and 148 (a) and (c) of
the Nuclear Waste Policy Act of 1982,
as amended (NWPA) (96 Stat. 2242, 2243,
42 U.S.C. 10161 (c), (d), (e); 101 Stat.
1330-235, 1330-236, 42 U.S.C. 10168 (a) and
(c)), a draft environmental impact
statement for the construction of a
monitored retrievable storage installa-
tion (MRS) will not address the need
for the MRS or any alternative to the
design criteria for an MRS set forth in
section 141(b)(1) of the NWPA (96 Stat.
2242, 42 U.S.C. 10161(b)(1)) but may con-
sider alternative facility designs which
are consistent with these design cri-
teria.

[49 FR 34695, Aug. 31, 1984, as amended at 53
FR 31682, Aug. 19, 1988; 79 FR 56262, Sept. 19,
2014]

impact

§51.81 Distribution of draft environ-
mental impact statement.

Copies of the draft environmental
impact statement and any supplement
to the draft environmental impact
statement will be distributed in ac-
cordance with the provisions of §51.74.

DRAFT ENVIRONMENTAL IMPACT
STATEMENTS—RULEMAKING

§51.85 Draft environmental
statement—rulemaking.

impact

Except as the context may otherwise
require, procedures and measures simi-
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lar to those described in §§51.70, 51.71,
51.72 and 51.73 will be followed in pro-
ceedings for rulemaking for which the
Commission has determined to prepare
an environmental impact statement.

§51.86 Distribution of draft environ-
mental impact statement.

Copies of the draft environmental
impact statement and any supplement
to the draft environmental impact
statement will be distributed in ac-
cordance with the provisions of §51.74.

LEGISLATIVE ENVIRONMENTAL IMPACT
STATEMENTS—PROPOSALS FOR LEGIS-
LATION

§51.88 Proposals for legislation.

The Commission will, as a matter of
policy, follow the provisions of 40 CFR
1506.8 regarding the NEPA process for
proposals for legislation.

FINAL ENVIRONMENTAL IMPACT
STATEMENTS—GENERAL REQUIREMENTS

§51.90 Final environmental
statement—general.

impact

After receipt and consideration of
comments requested pursuant to
§§51.73 and 51.117, the NRC staff will
prepare a final environmental impact
statement in accordance with the re-
quirements in §§51.70(b) and 51.71 for a
draft environmental impact statement.
The format provided in section 1(a) of
appendix A of this subpart should be
used.

§51.91 Final environmental
statement—contents.

(a)(1) The final environmental impact
statement will include responses to
any comments on the draft environ-
mental impact statement or on any
supplement to the draft environmental
impact statement. Responses to com-
ments may include:

(i) Modification of alternatives, in-
cluding the proposed action;

(ii) Development and evaluation of
alternatives not previously given seri-
ous consideration;

(iii) Supplementation or modification
of analyses;

(iv) Factual corrections;

(v) Explanation of why comments do
not warrant further response, citing

impact
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sources, authorities or reasons which
support this conclusion.

(2) All substantive comments re-
ceived on the draft environmental im-
pact statement or any supplement to
the draft environmental impact state-
ment (or summaries thereof where the
response has been exceptionally volu-
minous) will be attached to the final
statement, whether or not each com-
ment is discussed individually in the
text of the statement.

(3) If changes in the draft environ-
mental impact statement in response
to comments are minor and are con-
fined either to factual corrections or to
explanations of why the comments do
not warrant further response, the
changes may be made by attaching er-
rata sheets to the draft statement. The
entire document with a new cover may
then be issued as the final environ-
mental impact statement.

(b) The final environmental impact
statement will discuss any relevant re-
sponsible opposing view not adequately
discussed in the draft environmental
impact statement or in any supplement
to the draft environmental impact
statement, and respond to the issues
raised.

(c) The final environmental impact
statement will state how the alter-
natives considered in it and decisions
based on it will or will not achieve the
requirements of sections 101 and 102(1)
of NEPA and of any other relevant and
applicable environmental laws and
policies.

(d) The final environmental impact
statement will include a final analysis
and a final recommendation on the ac-
tion to be taken.

§51.92 Supplement to the final envi-
ronmental impact statement.

(a) If the proposed action has not
been taken, the NRC staff will prepare
a supplement to a final environmental
impact statement for which a notice of
availability has been published in the
FEDERAL REGISTER as provided in
§51.118, if:

(1) There are substantial changes in
the proposed action that are relevant
to environmental concerns; or

(2) There are new and significant cir-
cumstances or information relevant to

Document #1662009
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environmental concerns and bearing on
the proposed action or its impacts.

(b) In a proceeding for a combined li-
cense application under 10 CFR part 52
referencing an early site permit under
part 52, the NRC staff shall prepare a
supplement to the final environmental
impact statement for the referenced
early site permit in accordance with
paragraph (e) of this section.

(c) The NRC staff may prepare a sup-
plement to a final environmental im-
pact statement when, in its opinion,
preparation of a supplement will fur-
ther the purposes of NEPA.

(d) The supplement to a final envi-
ronmental impact statement will be
prepared in the same manner as the
final environmental impact statement
except that a scoping process need not
be used.

(e) The supplement to an early site
permit final environmental impact
statement which is prepared for a com-
bined license application in accordance
with §51.75(c)(1) and paragraph (b) of
this section must:

(1) Identify the proposed action as
the issuance of a combined license for
the construction and operation of a nu-
clear power plant as described in the
combined license application at the
site described in the early site permit
referenced in the combined license ap-
plication;

(2) Incorporate by reference the final
environmental impact statement pre-
pared for the early site permit;

(3) Contain no separate discussion of
alternative sites;

(4) Include an analysis of the eco-
nomic, technical, and other benefits
and costs of the proposed action, to the
extent that the final environmental
impact statement prepared for the
early site permit did not include an as-
sessment of these benefits and costs;

(6) Include an analysis of other en-
ergy alternatives, to the extent that
the final environmental impact state-
ment prepared for the early site permit
did not include an assessment of en-
ergy alternatives;

(6) Include an analysis of any envi-
ronmental issue related to the impacts
of construction or operation of the fa-
cility that was not resolved in the pro-
ceeding on the early site permit; and
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(7) Include an analysis of the issues
related to the impacts of construction
and operation of the facility that were
resolved in the early site permit pro-
ceeding for which new and significant
information has been identified, in-
cluding, but not limited to, new and
significant information demonstrating
that the design of the facility falls out-
side the site characteristics and design
parameters specified in the early site
permit.

(f)(1) A supplement to a final envi-
ronmental impact statement will be
accompanied by or will include a re-
quest for comments as provided in
§51.73 and a notice of availability will
be published in the FEDERAL REGISTER
as provided in §51.117 if paragraphs (a)
or (b) of this section applies.

(2) If comments are not requested, a
notice of availability of a supplement
to a final environmental impact state-
ment will be published in the FEDERAL
REGISTER as provided in §51.118.

[72 FR 49515, Aug. 28, 2007]

§51.93 Distribution of final environ-
mental impact statement and sup-
plement to final environmental im-
pact statement; news releases.

(a) A copy of the final environmental
impact statement will be distributed
to:

(1) The Environmental Protection
Agency.

(2) The applicant or petitioner for
rulemaking and any other party to the
proceeding.

(3) Appropriate State, regional and
metropolitan clearinghouses.

(4) Each commenter.

(b) Additional copies will be made
available in accordance with §51.123.

(c) If the final environmental impact
statement is unusually long or there
are so many comments on a draft envi-
ronmental impact statement or any
supplement to a draft environmental
impact statement that distribution of
the entire final statement to all com-
menters is impracticable, a summary
of the final statement and the sub-
stantive comments will be distributed.
When the final environmental impact
statement has been prepared by adding
errata sheets to the draft environ-
mental impact statement as provided
in §51.91(a)(3), only the comments, the
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responses to the comments and the
changes to the environmental impact
statement will be distributed.

(d) A supplement to a final environ-
mental impact statement will be dis-
tributed in the same manner as the
final environmental impact statement
to which it relates.

(e) News releases stating the avail-
ability and place for obtaining or in-
specting a final environmental impact
statement or supplement will be pro-
vided to local newspapers and other ap-
propriate media.

(f) A notice of availability will be
published in the FEDERAL REGISTER in
accordance with §51.118.

§51.94 Requirement to consider final
environmental impact statement.

The final environmental impact
statement, together with any com-
ments and any supplement, will accom-
pany the application or petition for
rulemaking through, and be considered
in, the Commission’s decisionmaking
process. The final environmental im-
pact statement, together with any
comments and any supplement, will be
made a part of the record of the appro-
priate adjudicatory or rulemaking pro-
ceeding.

FINAL ENVIRONMENTAL IMPACT STATE-
MENTS—PRODUCTION AND UTILIZATION
FACILITIES

§51.95 Postconstruction environ-

mental impact statements.

(a) General. Any supplement to a
final environmental impact statement
or any environmental assessment pre-
pared under the provisions of this sec-
tion may incorporate by reference any
information contained in a final envi-
ronmental document previously pre-
pared by the NRC staff that relates to
the same production or utilization fa-
cility. Documents that may be ref-
erenced include, but are not limited to,
the final environmental impact state-
ment; supplements to the final envi-
ronmental impact statement, including
supplements prepared at the operating
license stage; NRC staff-prepared final
generic environmental impact state-
ments; environmental assessments and
records of decisions prepared in con-
nection with the construction permit,
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(ii) Thirty (30) days after publication
by the Environmental Protection
Agency of a FEDERAL REGISTER notice
stating that the final environmental
impact statement has been filed with
EPA.

(2) If a notice of filing of a final envi-
ronmental impact statement is pub-
lished by the Environmental Protec-
tion Agency within ninety (90) days
after a notice of filing of a draft envi-
ronmental impact statement has been
published by EPA, the minimum thirty
(30) day period and the minimum nine-
ty (90) day period may run concur-
rently to the extent they overlap.

(b) In any rulemaking proceeding for
the purpose of protecting the public
health or safety or the common defense
and security, the Commission may
make and publish the decision on the
final rule at the same time that the
Environmental Protection Agency pub-
lishes the FEDERAL REGISTER notice of
filing of the final environmental im-
pact statement.

§51.101 Limitations on actions.

(a) Until a record of decision is issued
in connection with a proposed licensing
or regulatory action for which an envi-
ronmental impact statement is re-
quired under §51.20, or until a final
finding of no significant impact is
issued in connection with a proposed li-
censing or regulatory action for which
an environmental assessment is re-
quired under §51.21:

(1) No action concerning the proposal
may be taken by the Commission
which would (i) have an adverse envi-
ronmental impact, or (ii) limit the
choice of reasonable alternatives.

(2) Any action concerning the pro-
posal taken by an applicant which
would (i) have an adverse environ-
mental impact, or (ii) limit the choice
of reasonable alternatives may be
grounds for denial of the license. In the
case of an application covered by
§§30.32(f), 40.31(f), 50.10(c), 70.21(f), or
§§72.16 and 72.34 of this chapter, the
provisions of this paragraph will be ap-
plied in accordance with §§30.33(a)(5),
40.32(e), 50.10 (c) and (e), 70.23(a)(7) or
§72.40(b) of this chapter, as appro-
priate.

(b) While work on a required program
environmental impact statement is in
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progress, the Commission will not un-
dertake in the interim any major Fed-
eral action covered by the program
which may significantly affect the
quality of the human environment un-
less such action:

(1) Is justified independently of the
program;

(2) Is itself accompanied by an ade-
quate environmental impact state-
ment; and

(3) Will not prejudice the ultimate
decision on the program. Absent any
satisfactory explanation to the con-
trary, interim action which tends to
determine subsequent development or
limit reasonable alternatives, will be
considered prejudicial.

(c) This section does not preclude any
applicant for an NRC permit, license,
or other form of permission, or amend-
ment to or renewal of an NRC permit,
license, or other form of permission, (1)
from developing any plans or designs
necessary to support an application; or
(2) after prior notice and consultation
with NRC staff, (i) from performing
any physical work necessary to support
an application, or (ii) from performing
any other physical work relating to the
proposed action if the adverse environ-
mental impact of that work is de mini-
mis.

[49 FR 9381, Mar. 12, 1984, as amended at 53
FR 31682, Aug. 19, 1988]

§51.102 Requirement to provide a
record of decision; preparation.

(a) A Commission decision on any ac-
tion for which a final environmental
impact statement has been prepared
shall be accompanied by or include a
concise public record of decision.

(b) Except as provided in paragraph
(c) of this section, the record of deci-
sion will be prepared by the NRC staff
director authorized to take the action.

(c) When a hearing is held on the pro-
posed action under the regulations in
subpart G of part 2 of this chapter or
when the action can only be taken by
the Commissioners acting as a colle-
gial body, the initial decision of the
presiding officer or the final decision of
the Commissioners acting as a colle-
gial body will constitute the record of
decision. An initial or final decision
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constituting the record of decision will
be distributed as provided in §51.93.

[49 FR 9381, Mar. 12, 1984, as amended at 77
FR 46600, Aug. 3, 2012; 79 FR 66604, Nov. 10,
2014]

§51.103 Record of decision—general.

(a) The record of decision required by
§51.102 shall be clearly identified and
shall:

(1) State the decision.

(2) Identify all alternatives consid-
ered by the Commission in reaching
the decision, state that these alter-
natives were included in the range of
alternatives discussed in the environ-
mental impact statement, and specify
the alternative or alternatives which
were considered to be environmentally
preferable.

(3) Discuss preferences among alter-
natives based on relevant factors, in-
cluding economic and technical consid-
erations where appropriate, the NRC’s
statutory mission, and any essential
considerations of mnational policy,
which were balanced by the Commis-
sion in making the decision and state
how these considerations entered into
the decision.

(4) State whether the Commission
has taken all practicable measures
within its jurisdiction to avoid or mini-
mize environmental harm from the al-
ternative selected, and if not, to ex-
plain why those measures were not
adopted. Summarize any license condi-
tions and monitoring programs adopted
in connection with mitigation meas-
ures.

(5) In making a final decision on a li-
cense renewal action pursuant to part
54 of this chapter, the Commission
shall determine whether or not the ad-
verse environmental impacts of license
renewal are so great that preserving
the option of license renewal for energy
planning decisionmakers would be un-
reasonable.

(6) In a construction permit or a com-
bined license proceeding where a lim-
ited work authorization under 10 CFR
50.10 was issued, the Commission’s de-
cision on the construction permit or
combined license application will not
address or consider the sunk costs as-
sociated with the limited work author-
ization in determining the proposed ac-
tion.
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(b) The record of decision may be in-
tegrated into any other record pre-
pared by the Commission in connection
with the action.

(c) The record of decision may incor-
porate by reference material contained
in a final environmental impact state-
ment.

[49 FR 9381, Mar. 12, 1984, as amended at 61
FR 28490, June 5, 1996; 61 FR 66546, Dec. 18,
1996; 61 FR 68543, Dec. 30, 1996; 72 FR 57445,
Oct. 9, 2007]

§51.104 NRC proceeding using public
hearings; consideration of environ-
mental impact statement.

(a)(1) In any proceeding in which (i) a
hearing is held on the proposed action,
(ii) a final environmental impact state-
ment has been prepared in connection
with the proposed action, and (iii) mat-
ters within the scope of NEPA and this
subpart are in issue, the NRC staff may
not offer the final environmental im-
pact statement in evidence or present
the position of the NRC staff on mat-
ters within the scope of NEPA and this
subpart until the final environmental
impact statement is filed with the En-
vironmental Protection Agency, fur-
nished to commenting agencies and
made available to the public.

(2) Any party to the proceeding may
take a position and offer evidence on
the aspects of the proposed action
within the scope of NEPA and this sub-
part in accordance with the provisions
of part 2 of this chapter applicable to
that proceeding or in accordance with
the terms of the notice of hearing.

(3) In the proceeding the presiding of-
ficer will decide those matters in con-
troversy among the parties within the
scope of NEPA and this subpart.

(b) In any proceeding in which a
hearing is held where the NRC staff has
determined that no environmental im-
pact statement need be prepared for
the proposed action, unless the Com-
mission orders otherwise, any party to
the proceeding may take a position and
offer evidence on the aspects of the
proposed action within the scope of
NEPA and this subpart in accordance
with the provisions of part 2 of this
chapter applicable to that proceeding
or in accordance with the terms of the
notice of hearing. In the proceeding,
the presiding officer will decide any
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such matters in controversy among the
parties.

(c) In any proceeding in which a lim-
ited work authorization is requested,
unless the Commission orders other-
wise, a party to the proceeding may
take a position and offer evidence only
on the aspects of the proposed action
within the scope of NEPA and this sub-
part which are within the scope of that
party’s admitted contention, in accord-
ance with the provisions of part 2 of
this chapter applicable to the limited
work authorization or in accordance
with the terms of any notice of hearing
applicable to the limited work author-
ization. In the proceeding, the pre-
siding officer will decide all matters in
controversy among the parties.

[49 FR 9381, Mar. 12, 1984, as amended at 72
FR 57445, Oct. 9, 2007]

PRODUCTION AND UTILIZATION FACILITIES

§51.105 Public hearings in pro-
ceedings for issuance of construc-
tion permits or early site permits;
limited work authorizations.

(a) In addition to complying with ap-
plicable requirements of §51.104, in a
proceeding for the issuance of a con-
struction permit or early site permit
for a nuclear power reactor, testing fa-
cility, fuel reprocessing plant or iso-
topic enrichment plant, the presiding
officer will:

(1) Determine whether the require-
ments of Sections 102(2) (A), (C), and
(E) of NEPA and the regulations in this
subpart have been met;

(2) Independently consider the final
balance among conflicting factors con-
tained in the record of the proceeding
with a view to determining the appro-
priate action to be taken;

(3) Determine, after weighing the en-
vironmental, economic, technical, and
other benefits against environmental
and other costs, and considering rea-
sonable alternatives, whether the con-
struction permit or early site permit
should be issued, denied, or appro-
priately conditioned to protect envi-
ronmental values;

(4) Determine, in an uncontested pro-
ceeding, whether the NEPA review con-
ducted by the NRC staff has been ade-
quate; and
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(5) Determine, in a contested pro-
ceeding, whether in accordance with
the regulations in this subpart, the
construction permit or early site per-
mit should be issued as proposed by the
NRC’s Director, Office of New Reactors
or Director, Office of Nuclear Reactor
Regulation, as appropriate.

(b) The presiding officer in an early
site permit hearing shall not admit
contentions proffered by any party
concerning the benefits assessment
(e.g., need for power) or alternative en-
ergy sources if those issues were not
addressed by the applicant in the early
site permit application.

(c)(1) In addition to complying with
the applicable provisions of §51.104, in
any proceeding for the issuance of a
construction permit for a nuclear
power plant or an early site permit
under part 52 of this chapter, where the
applicant requests a limited work au-
thorization under §50.10(d) of this chap-
ter, the presiding officer shall—

(i) Determine whether the require-
ments of Section 102(2)(A), (C), and (E)
of NEPA and the regulations in the
subpart have been met, with respect to
the activities to be conducted under
the limited work authorization;

(ii) Independently consider the bal-
ance among conflicting factors with re-
spect to the limited work authoriza-
tion which is contained in the record of
the proceeding, with a view to deter-
mining the appropriate action to be
taken;

(iii) Determine whether the redress
plan will adequately redress the activi-
ties performed under the limited work
authorization, should limited work ac-
tivities be terminated by the holder or
the limited work authorization be re-
voked by the NRC, or upon effective-
ness of the Commission’s final decision
denying the associated construction
permit or early site permit, as applica-
ble;

(iv) In an uncontested proceeding, de-
termine whether the NEPA review con-
ducted by the NRC staff for the limited
work authorization has been adequate;
and

(v) In a contested proceeding, deter-
mine whether, in accordance with the
regulations in this subpart, the limited
work authorization should be issued as
proposed.
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