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PROCEEDTING.S
(10335 aele)

CHATIRMAN PALLADINO: =The meeting will please come

=to_order.

This morning the Commission will hear from

‘interested parties: on the procedures for handling the
Department of Energy's exemption request for the proposed
>Clinch:River:hreederjreactor. In particular, the Commission

- is interested in. receiving thé.parties' views on what NRC

bedy shduld maké-thefdecision on the request; that is, the

NRC' Staff, an adjudicatory board after a trial-type hearing,

or the Conmmission itself.

Beforevhearing'from the. parties, let_mé briefly
sketch the'background:of'the_matter} On November 30, 1981,
the-Deﬁartment of Energy for itself and on behalf of its
co-applicants, Project Management Corporation and the
Tennessee Valley Authority, requeéted NRC authorization
under 10 CFR 50.12 of the Commission's rules to conduct site
preparation activities. The proposed activities would
ihclude.site'clearing, grading, excavation, and construction
of temporary support and certain service faci1itiésm

DOE requested authoritization to begin thesé
activities in March of 1982. On December 9, 1981, the
Commission met fo discuss tﬁe procedures for handling the

DOE request for an exemption. At that meeting.the
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- CRBR 1licensing proceeding an opportunity to give their views

"on the procedure for handling the DOE request.

?scheduledifor'DecemBer 11, 198%.. However, at the request of
» the Natdral_Résoutce5fDefénse{COuncil_the-meeting vas

'postponediuﬁtil{today;ADécemherf16.

Commission reaffirmedvits desire to givé the parties to the .

A meeting'to-receive those views had been

v ks I séid,rthe»purpose-of the meeting is to hear

“views oh the procedures for handling the CRBR exemption

rquest@ ‘The'parties.should not address3thé'question of
whéther the DOE réquest.éhould be-g:anted or denied. The:
parfiés wiIl,bé»affofdéd_the‘opportunitx‘toﬁaddreSS'that
queétion'at:é,later:date.

With,this.backgrouﬁay I would like to ask hy
fellow Commissioners whether they have any other statements
to ptesent at this time? |

| (No response.)

CHAIRMAN PAILADINO: Seéing noné; let me turn now
td the oral presentations. We will hear first from‘the.
Applicants, DOE, Project Management, anq TVA. They will
have 20 minutes to present their views,. not qounting
questioné.we.might ask. Thereafter, NRDC, on behalf of
itself and the Sierra Club, will have 20 minutgs for their
presentatiohs.

Finally, I understand that the State of Tennessee

ALDERSON REPORTING COMPANY, INC,
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would like to make a statement, and we will follow that then

. with a statement from the State of Tennessee. And we can

allow up to 20 minutes there alsoe.

-So with that, let me turn the meeting over to Xr.

EEdgat:and'Hr..Silverstromf who will make. the presentations

L On iehqlf:ofﬂthe>Appliqantsw‘

?;rv‘HR‘AEDGAR:,'Hf name is George Edgar. I am a’

‘pa:tnetzin{the Washinqtonilaw firm: of Morgan, Lewis, and

vBachius. I.repteséht dne-of'the-three-co-Applicants,

Project Hanégement CQrpofatibn. with me here today are
representatives~froﬁfthe Department of Energr and-TVA, and
perhaps they co&l&'introduce-themsglvesa :

MR. WALLACE: I am Louis Wallace, Deputy General
Counselbof'tﬁe‘Tehnessee Valley Authonitys.”ﬁnd we-appe#r

here in support'of the reguested suthorization. Mr. Edgar

will handle the presentation for us.

MR. SILVEBSTROH: I am Leon Siiverstrom, Assistant
General Counsel for the Departmént of Energy.

MR.. EDGAR:s - I have two pfeliminary‘matters.. Tﬁe
first is that Representative Bougquard's offiée has given me
this morning a copy of a-letter‘to~the'Chéirman of the
Commission concerning the request. I would like to
distribute that to the Commission on their behalf, and we
will assure ﬁhat copies are made available in the public

document roonme.

ALDERSON REPORTING COMPANY, INC,
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CHAIRHAN PALLKDIHO: Do you see any préblem with
that? |
COMMISSIONER BRADFORD: That may not be
necessary.. Have we seen. the letter? _ _
 COMNISSIONER AHEARNE: Expedited mail service.
(Iaughtetﬁ)*i; | -
:*gi_(Documeﬁfﬁdiﬁtributed to- parties.)

‘MR- EDGARs The second item, preliminarily, is

“that yesferdar we filed with the Commission a one-page

Applicant's proposed schedule for review of 50.12 request..
I assﬁme tne;CommissionerS'have-that., If not, I have
brought exir&“cdpies #ith'mew We have élso served the NRDC
énd'others.by hand. ‘ | |

- CHKIRHKN PiELADIﬁ0: I beliéve we all have
coﬁies. -

MR. EDGARs: Hr.‘Chairman, we will make our
preséntation brief. Thg Section 50.12 request was'
accompanied by a legal memorandum filed oﬁ hehalf of the_ .
Applicants.. :Section 4 of that legal memorandum expresses
our view that the Commission should decide the request.

In our view, only the Commission has the authority
to grant relief under Section 50.12. The regquest involves
important matters of policy. The circumstances are truly
exceptiqnal,. Ana ve think the Commission is best equipped

to decide this matter. We see no value in referral to a

ALDERSON REPORTING COMPANY, INC,
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11cen51ng board. We thlnk that the Commission is the
dec151onmaker of last resort and that the 1ssues are
appropriate for the Commission to decide.

Additionally and, we think, the more siginficant

factof,here,lhaving.established‘whO“should decide the point.,

athe real questlon 1s what the procedure 1s that should be

employed. And our-one—page handout addresses that pointe.

'Let me try to summarlze it wlth reference ‘to five basic

felements;of this proposed schedule.

fhe first element is thatvwe-believe that there
shegid;beAa'period,fer'publiC’comment. We have assigned
four weeks for fhef period. We think it is important,
particulaly im view of the national character of the
grbject;.that broad publicncoﬁment.should'he-obtained,

| The second element of the: proposal is that there
should be an opportunity for response. We think in the
interest.o£ completenesseof the record, we think also in -the
interest of heviﬁg the issues narrowed for ﬁhe Commission's
decision, that atresponse would be appropriate and useful.

The third element that we have provided is. a

precedure for“having-questions from the Commission to
whomever may be invpessession ef information which is of
value to the Commission. We have established a»period of
four weeks in which the Commis;ion'wodld pose questions in

writing to any partye. 'Those‘are the noted milestones 3 and

ALDERSON REPORTING COMPANY, INC,
400 VIRGINIA AVE., S.W., WASHINGTON, D.C. 20024 (202) 554-2345
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"5 on the:

here that

schedule. We think it is important to emphasize

having a procedure for written questions has the

followingnadvantagesé_

Commissio

. Sécgn&ly;.uéVthinkAit is a matter of good business.
'practiée;

- clear rec

substance

informati

One, it is fair. It gives evetybne notice of the

n's questions.

f I€ pEo§idés;a-pérmanent record.. It provides &:
ord.

Tﬁifdif, ge think.it putslﬁhe right emphasis,on‘
.. it édfisfies the Commission's need for.

on of a substantive nature.

-_LaStly, without getting into the rather cdmplex

gquestion
will avoi
reside in

you perce

think it

of ex parte contacts, wve think that this approach
& uhate#er riskszofﬁﬁ légalﬂﬁature that would |
-theiex parte issue. | . |
COMMISSIONER KHEARNE& What ex parte situation do
ive existing now? |
MR. EDGAR: I db not perceive one existing. We

could be avoided altogether by establishing a

regular procedure for written guestions and ansvers.

existing?

none.

 COMNISSIONER AHEARNE: So there really would not

COMNISSIONER AHEARNE: But you do not see one

MR. EDGAR: Not at this point in time; I know of

ALDERSON REPORTING COMPANY, INC,
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need to be, as far as you can see legally, any reason to
avoid somethingiwnich does not exist? ‘
¥R. EDGAR: No. I cannot disagree with your

statement. But under‘the~fac£s here, I would have to

disagree. Our concern is this: that (a) we think the

fCommissionfneedSuaxvehicle:fbr asking questions and getting

infofmgtioo;froﬁ:those:people'that have relevant

linformatioﬁ. Hé-fhink‘ihére'ought.to-be,a regular or

fdiSCipIinei“system~for-doing that.

ﬁritten_queStionsoassures that the record is
permanent'andh_more significantly, that everyono who may
have an.iﬁterest.is aware of that communication. Thus,
there: cannot bé'an ex parte problenm under a regime fo:
writte&oquestions ond answers.. 1 am anticipating the
problem, if you will. | | | |

The fourth feature of ouf proposal is that the NRC
Staff would prepare an evaluatioo report in week 10, which
would addresslthe 50.12 request, the comﬁents, ony responses
thereto,. and,,of courée, any Commission guestions and‘
responsive ansvers. |

The: idea here wopld be to provide a mechanism for
harnessing the Staff's expertise and apply that in a
disciplined way. We think that that mechanism would provide
a ﬁeans of narrowing the record, of defining the issues for

the Commission, and for an evaluation on a preliminary basis

ALDERSON REPORTING COMPANY, INC, .
400 VIRGINIA AVE., S.W., WASHINGTON, D.C. 20024 (202) 554-2345
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" of the relevant factors.

The last feature of our proposal involves that of

- oral préSentation. That is item 9 on the agenda. The oral

presentation would serve three functionss.

First, it would again, having narrowed the issues

“through the Staff evaluation report, provide a means for the
“Commiséiohétdzésk poinfed questions and to resolve those

7issues=whic&fare critical to itS‘decision.

Secondly., it.uduld’provide a means for the
Commission to reap the benefit of the Staff'repoft and.for
the parties torérovide:theirvfinallinput.to the Commission..

The-finai.cdnsideratién would be that it prbvides
an.impéntant‘pubiic appe&fénce-that the Commission is indeed
seeking*btbad&parficipation»

| (Ht'1¢;45 é.m. Commissionér Gilinﬁky arrives at
meetinge.-) |

MR. EDGAR: i might note in this regard that the
schedule céntéins two,mi;estones which léad to the oral
presentation. The first is 6 and the second is number 8.
Under these milestones the Commission would ask for notice

or provide notice of the opportunity for oral

_presentations.

It would provide that notice to those who submit
comments and, in turn, give those people an opportunity to

respond and request the opportunity to make an oral

ALDERSON REPORTING COMPANY, INC,
400 VIRGINIA AVE., S.W., WASHINGTON, D.C. 20024 (202) 554-2345
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presentation. This would enable éhe Commission to manage
the presenﬁationS»such that it was consistent with aﬂ
efficient procedure.. | |

fn summary,. we believe that the procedures that.ve

have established and proposed here will provide for

imeaniﬁgfnlapubli¢>participation, it will satisfy the
Commiésion#s need'for.substantive~information, and it will
"provide am_effiéient and'meaningfui.means;qf resolving the

"Section 50.12 request.

With that, Mr. Silverstrom has a brief remark.

CHAIRMAN PALLAbINO: May I ask you a gquestion on
step number 8. ‘Yoﬁ say due date for response to notice by.
any person desiring opportunity for oral presentation..
Would this be any person who has bréviousiy made- comment, . or
do~yoh.mean any person?

¥R. EDGAR: Yes, sir. If you look at number 6,
the Commission would provide notice of opportunity for the
presentation by persohs submitting the comments. Then those
individualé responding could be grouped into caﬁegories of
proponents, opponents, and others. |

CHAIRMAN PALLADINO: But you do imply that the
person who is refetred_toAunder 8 would have been a
coﬁmentor, |

MR. EDGAR: Yes, that is correcte.

CHAIRMAN PALLADINO: Okay.

ALDERSON REPORTING COMPANY, INC,
400 VIRGINIA AVE., S.W., WASHINGTON, D.C. 20024 (202) 554-2345
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MR. SILVERSTROM: With the Commission's

permission, I would”simplyvlike'to}tekena moment to -

-emphasize-what we‘consider to be the eminent common sense of

the procedure that we proposed. What we think we have is:an

- R&D pro:ect deemed extremely lmportant by the: Department,
?repeatedly endorsed by the admlnlstratlon in the face of
Tpressing budget problems, endorsed by ‘the Pre51dent of the
JUnlted States.L contlnuously funded and supported in the

-Congress.»‘

"On top ofttheaCOngressional,funding'and support,.
we h&ve’strongﬂtegislativefhistory'emphasizing:the-need to
proceed promptlyrwith as l1ittle delay as discretion will

allow;, so:asﬂto uinimizevthe-effecteof'the unrecoverable

-delaxs:of’thefpast;

There is no questlon that unless the Commlssion
apprOVeS'theAsxte preparation activities: by Maroh, the
project iS’going to be sitting dead‘iu the water, unable to’
proceed for an extended period of'time, etVtremendous cost
to the taxpayers.. |

| This is, to us it appears, the clearest possible
examplefof a: situation-where'Commission action is the pacing

item for a: projeet.‘ So we cane tofyou and filed with you a

reguest for action under an existing longstanding regulation

which, by its terms, applies precisely to such a situation.

We are not asking for. anything new or unprecedented.

ALDERSON REPORTING COMPANY, INC,
400 VIRGINIA AVE,, S.W., WASHINGTON, D.C. 20024 (202) 554-2345



»f ' ;He'think it is.impoftant.to emphasize that aner
2.these-procedure5'we are describing, no issues will be. : ‘
3¥avoidedtin-the'underlxing licensing proceeding éhen they ‘
_4’resume., There still will be hearings. The pa;ties will
5;have-aﬁfop§ortuﬁi£y'to have;ail the trappings of
ﬁfadjudiéatoty-?rééeedinds 6m:the.p£6ject. No altefnatives

T? éfésééiqgfgérﬁéiforeeiqsed.. | o
8 ;  ?i?ﬁ;géspéﬁt to these particular prdcedures~which
9 Mr.. Edbar ghst éﬁﬁmarized,;we think it givés:everyhody aﬂ

-10s0ppontunity5t0'@ake a‘cése,;respond to the_other'parties"

: 1& preSentatiqns, éndimakewo?al.presentationS'to the

'12'Cbmmis§ion; It gives ihe Staff a defined role. It gives

p .

kJSwthe-épportuniﬁj for the Commission to ask questions-of all
i4‘fhe parties.. Ié-avoidszlegai.brobiems that.couid be
'15.suggested‘§ith'such things as ex parte questions.

16 | T ﬁé\aré=going.to_move-as expeditiously as you.

17 pefmit us, and we hope the procedure sounds right to you.
18 That is about it.

19 ' COHMISSIONER BRADFORD;. Why had you not filéd for
20 a. 50.12 exemption back in 19767

21: o MR. SILVERSTROM: At the time, of course, it was
22'not.ﬁécessary; That is the simplest answer. What makes it
2é-necessary how is the scheduling situation. Because of the

24 delay, as I said, you clearly have a sSituation nowv that

25 barring Commission action this thing is going to sitting

ALDERSON REPORTING COMPANY, INC,
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dead in the'wéter.~-¥ou'ﬁ6uld not have had that situation in
*77 when you had the;suspension, because everythihg vas
right on ﬁrack;v?

fou cou1d have-had the-héaring, and it was

anticipated that right after the hearing there would have

*heen'aLCommissiom décision"that would have followed right

along witnfthejﬁrbject'schedule. The interim period has

8 resulted in a situation that now everything stops if ve do-

‘not go this track. It is a clear difference.

CHBiRHAﬁ'PALLADINO: -Any other gquestions?

»COHHISSiONER’AHBARNE& I had just twd,_just to
sdrt help me understand as we try to address which procedure
to follow, which basically your schedule looks pretty'good,i
I’vould’like.to sée-hothhis fité’into it.. |

I guess Jjust a bre1iminary question is who is
speaking for the Applicants} or should I --

¥R. EDGAR: I am speaking for the Applicants.

COHHISSIONER AHEARNE: Do you intend to ask the
licensing board to be started up?

MR. EDGARs Yesm.

COMMISSIONER AHEARNE: Is that request --

MR. EDGAR: It is unrelated to that. The two are
unrelatgd.. ' | |

COMMISSIONER AHEARNE: Dq you expect it to come;
though, dufing this éeribd-of'time? | | |

A

ALDERSON REPORTING COMPANY, INC, P
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- say a. word. about how you. reckon the costs, or is that

. MR EDGAR: Yes.
' COMMISSIONER AHEARNE: I guess I will reserve the:
second question;_‘

COMNISSIONER GILINSKY: I wonder if you want to

5somethinquou:want to leave for future presentations?

”'f-ﬁ fHRﬁfEbCER€—<We{iohIdf§tefer to leave it for the

- future.. Wéﬁéiii’bé-prepared'to érbvide~that'information#inﬂ

“somerdetaiI.J'I'ém not, quite frankly, Commissioner

Gitinsky, prepared. to discuss that uith‘you-invanf detail..
B1Y I can fellVY6u'rightgnowfis that it is not a siméle
escalétion; 'fn_othér wotd;,ytaking total costs. or sunk
costS'ahd'applfiné 8 percént,'it is not thﬁt.,_It.is a
detailed:f&gk;upzéfftwo éepatate»time-phase schedules, and
from that exﬁracting'the differénce and then the monthly
cost of delay.
| | ‘But having said_that, you have just scraped the

bottom of my barrel of.knoﬁledge, and if you ask me one
question,_you Hili get an "I don't know."

(Laughter..) |

COMMISSIONER BRADFORD: Well, now, let's sée,
thoqgh-

(Laughter.)

COHHISSIONEB BRADFORD:f'He have a motion pending .

"before us that states a cbst figure.

ALDERSON REPORTING COMPANY, INC,
400 VIRGINIA AVE., S.W., WASHINGTON, D.C. 20024 (202) 554-2345
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CHAIRMAN PALLADINO: Say that again?

COMMISSIONER BRBDEORD: We have a motion pending

" before us that ascribes the cost of the delay, and it is a
" precise figure. Is there no one at thé table who knows how

. it was arrived at?

. . COMMISSTONER AHEARNE: That is not the issue that

’they=uéfé”askedéfo.géheiﬁere.today on. We specifically
 asked=-. -
 COMMISSIONER BRADFORD: John, they signed a letter

‘to: us that contains a figure. I am Jjust asking if anybody

éan‘défend it.-“

MR. EDGARe I can éxplain, and I have explained
thesfnndaménfalrassumptions-within:that:calculation. I
assumed‘that-Cbmmissioner'Giliﬁskylwanted to. go into
detail. I ém noi'ptepared to do that. I can tell yéu the
basic assumptions and the mrethods employed'in the |
caculations, but I cannot go, for example, ihto each line-
item of the two cost estimates and.explain each item. We
Qill be. prepared to do that, but I am nbt prepared to do it'
today. |

MR. SILVERSTRON: Just to c}arify, if T understood
the: thrust of your questign, Commissioner, ve will be déihg

that in this exemption proceeding. That is, we Jjust thoudht

that was part‘of the merits of this exemption request rather .

than how should the Commission go about considering those

ALDERSON REPORTING COMPANY, INC,
400 VIRGINIA AVE,, S.W., WASHINGTON, D.C. 20024 (202) 554-2345



10

11

12
13
14
15
16

17

18

19

20

21.

22

23

24.

25

16

merits.' But it will‘be part of this exemption réquest that

'ue~wou1dipropdse to give:you;all'the details you need.

COMMISSIONER AHEARNE: Peter, the reason I raise

- the objection is that I think that is a critical question,
?and:I"expe¢t~to:hoid;them to their answers on that issue as
éa.wéri_impo;tan¢ issuewJ But I would want it to be raised to.

fbeople:ﬁhd=éré;ﬁréparedftofdéfend-thét number in detail. -

B _“"“_l.';-?;couuxssz_ouﬁER GILINSKY: I must say my reaction to

‘9 the séhedule'iswﬁhat.itvis a fairly generous one or extended

one. I'am_a 1itt1e surprisedithatAyou-have proposed a
sthedule»§f this lendthj :

o ﬁR; EbGAR}._Weli, we‘put a great deal of thought
into-fﬁatﬁ It,is:strange, for example, of the industry to
Beyécéuse& Of”beingfnot ambitious enough.abbut.schedules;
Heathink,‘hoﬁever,_thﬁt.if you examine these intervals,_that
theéerare reasonable intervals and that it will be difficult
to compress them much mére-than that.

Let me give*you several e#amples bf this line of
thought.~ The first is, between milestones 1 ﬁnd 2 you have
four weeks for comment. That could be compressed. But I
really think,. given the size of the request package angd
people's need to review: it and provide meaningful comment, a
month ié not unreasonable there. It could be compressed,

but I doubt substantiallye.

In terms of response, that is intervals 3 and 5,
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we think two weeks iS“about.the best that one could do. I
could dq that‘in‘g week, but -we would have people up all
night, too. The important thing is to make sure those
responses are accurate and beneficial.

The: next thing. that. we have said is four ﬁeeks fori

ba;Staff*é@@luatioﬂ;b>That,gdu;d be- milestones. basically
‘ﬁetgeehfﬁiie$toﬁesiu;and'71_ Once the responses are in, then
. the Staff would have a period of one month to do the

. evaluations

In'the\meaniime,.you.should:n§te that straddlihg
that éte;pbssiblijOmmission,questions- I would guess tﬁét“
thererwou1d~bevwritténvquestionSi So lha£ iheFStaff in
effect‘is'rﬁnniﬁg itS‘e#aluation-in parallel withlthe‘inpu£
from7£he'Cbmmissionvquestions and;énswers- So four weeks
seens about right there.

| The -only luxury item in the schedule, in our

judgment, is between milestone 7 and 10, which is the time

period between the Staff evaluation and the final decision.

But we have added in there the oral presentation, and again
it is difficult‘to compress.that'muéh more. That is the
rationale, and that is how we arrived at the schedule.
COMMISSTONER GILINSKY: Thank you.
- CHAIRHAN PALLADINO: Any‘other questions?
COMMISSIONER BRADFORD: Yes; Let's see. As I run

through this I do not, for example, see much opportunity for
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cross examination or serious inquiry by the parties into the

positions put forward by each other. Am I right about

- that?

MR. EDGAR: We did not provide a period for cross

examination.

1 ~HR;'SILVERSTROHa. There is, of course, the

'opportgniti“for'thezparties to respond to each other'’s

fpreséntétions-
" COMMISSIONER BRADFORD: But for example on
questions like the cost figures -- well, let us see. What

kind'of”probing“do you contemplate other than whatever

questioﬁs that happen to occur to the Commission?

MR. EDGAR: Well, we would have a comment periode.

We #ouid havewthe Coﬁmission with responses. We would have
a'Staff‘evaluation. I would think all of those -- .

COMMISSIONER BRADFORD? The commént period is not
going to do very much, because that starts at week zero and
is based. on, if I understand it correctly, nothing more than
materials alreadf in hand.

MR. EDGAR: Yes. And I would assume someone could
revi§W’those-materials, comment meaningfully, and point out
what they might believe to ﬁe deficiencies.

COMMISSTIONER BRADFORD: But they would not even
have the-cqét.methodqlogy available to them.

MR. EDGARs It is staﬁed in the site preparation
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activities report.

COMMISSIONER BRADFORD: But beyond that?
MR. EDGAR:. The backup1papers, for example? They

are not available, but they could be made available. I

. would anticipate that that question is going to come up from

—

’uill_héfthéréQ‘*Ihaf is one of the :eésons ve suggested the
vwriftengguéstionsrand written'ansuerS'approach, so that that
" would he,afm&tteriof*record'and that the ‘interested persons

would have access to it.

. CHAIRMAN PALLADINO: . Might I ask the General |

Counsel, could we not in any order that we issue ask for

more detailed information on the cost? .

MR. BICKWIT: That is right. I think you could.
I amfwondetinnghether the backﬁp.materials that you have
falked about could be provided, say, within a week?

 MR. EDGAR: I will check that. I am just not in a

position to know that right now, but wé will certainly get
back gnd:talk about when we can get it ine.

COMMISSIONER AHEARNE: But in any event, we could
certainly make that ' part of the order.

CHAIRMAN PALLADINO: Yes.

COMMISSIONER AHEARNE: Which vould at least have
then tﬁat information available for'comment‘on the

responsese.
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(No response.)

CHAIRMAN PALLADINO:‘ Thank you, gentlemen.
MR. GREENBERG:s Thank you..
CHAIRHAN:PALLADINQ:"And;ue will now ask the

lrep:esemtaﬁiveifrom:NRDC.and”the~Sierra Clud to join.us
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.'CHAIRHKN-PALLADINO: Mr. Greenherg, I gather you

‘are going to: make the~presentation,>and'wili jou introduce

your coileagues, piease?,
MR. GREENBERG: Yes, I will, NMr. Chairman.

. L am Eldon Greenberg with the law firm of Tuttle:

&ani_T&ylor@ I' am here today representing the: Intervenors,
:NatutaI;ReééurceS”Defensé'Cduncil, and the Sierra Club.. To -
tmy;right.are’Hs;derhiraiFinamore-énd,Hr. Jacob Sherr of the

“ Natural Resources. Defense Council.

Wéwappreéiate'and welcome the opportunity today to
submit,cur viéws.witﬁ-respect'to*the-proéedures to be:
féllowéd in:handliﬁg_Applicant”s-reques£ for.é 50.12
exembtion-

 We.filed yesterday an extensive brief on this

issue. That brief elaborates at some length on the merits

#sQwe éee=them relating to the brocedﬁral quéstions béfore
the Commiséion, but I will try to avoid, in accordance with
your directive, any discussion of ihe merits this morning
except to touch on the kind of issues we think are
imbortant, and focus rather on the procedures which we think
are most appropriate for the Commission to follow in dealing
with thié.reduest;

We have three basic points, and I might as a
preface to those points éay that'whét we have triéd to do in

elaborating our yiews”on procedures is to distinguish what I

~
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would consxder to be factual gquestions of the sort thch
requlre testlng in an adjudicatory context from questlons
which are of a legal and policy nature and could be dealth
vith om a threshold basis by the CommlsSLOn itself.

It is our view that there are matters of law and

}pollcy presented by the appllcatlon which are approprlate
»for a threshold dec151on by the Comm1551on.' It is also ourﬂ
view that a: dec151on on those issues will conclu51vely

Vresult in the den1a1 of the appllcation.

If;.nonetheless, after review of those threshold
issues;thefCommissiohxdeems“that further consideration is
earrehted,sthen it‘is-our:judgment that an adjudicatory
hearing~is:neqUired-toﬁresolve»contested.factuai.issues.
;I.mhst*emphasize that‘it is-a licensing, and
norme11y<in{iicehsing the burden ision the applicant to
dehohstfate that its.project comblies'with~the“rules and
regulations of the Commission.

COMHISSIONER GILINSKY: When you say require, do
yod mean required by law? |

MR. GREENBERG: I think there is a strong
argument , Commissioner Gilinsky, thatniﬁiadjudicato:y
hearing under Commission precedent is tequired by law when
there are contested issues of fact, yes, and we cite cases
in our brief to that effect.

Beyond that, I'ﬁeuld like to pick up for a second
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400 VIRGINIA AVE., S.W., WASHINGTON, D.C. 20024 (202) 554-2345




o

@

10.

11
12 g

13

14
15
16
17
18

19

20

21

22,

23

24

25

23

oanommissioner;Bradford's poiut- " What is significant to me.

about the schedule proposed by the Applicants is that there

"is no initial presentation of the Applicant's case. The

comments which are asked for are made in a vacuum without

therdetailed*backup.material; without the presentation, and

findeed.w1th only relatlvely sketchy argument. I don't know

’how suff1c1ent comments could be made under such a procedure;_

Furthermore, there is no provision in- the
scheduley,&sfnr@ Edgar'candidly admitted, for any
cross-examinatioh~of'the;assertions made by Applicant.
Finally, it is our. Judgment that a licensing board, if we

get to the stage of hav1ng an adjudlcatory hearlng, is best
suited tofhold that hearing and make an initial dec1sion.

Nou7cuith respect to the law and'policy'issues

made by the application,.the Commission is well aware that
Section-50;12 is a very narrow-exemption.» Therevis very
little precedent for its application, and Commission policy
makes it“quite clear that it is only to be used ih emergency
and exigent situations, in essence the procedure that cen be
invoked in some circumstances to avoid and LWA-1 hearing.
However, it is our judgment,_looking at the precedents, that
after the LWA procedure was adopted in 1974, there has
really been no contested proceeding in which a 50 12
exemption has been granted.

The fact of the matter is if construction work is
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tol proceed in advance of’a:construction permit, the

-ordinary proéedure has been to. obtain a 1imited work

:authorizationa.

COMMISSIONER AHEARNE: Mr. Greenberg, are you

" getting to- the merlts of - -

'-> HR. GREENBERG. No, this is by way of background. 3

But I do thlnk it 1s important to set the context, Hr.

ﬂnhearne.rof thls request. ~This request 1S“unprecedented in

<terms of the dollars 1nvolved and in terms of the nature of"

theureactor_at.issue, the Clinch River Breeder Reactor.
Ordinarily,we might‘see such a regquest as properly being
taken up by the Licensing Board in the first instance in the.

context ofwa‘reactivated.Iicensing.‘ We do believe that the

-Commiseioﬁ;has‘the power'to-decidebmajor legal and policy

issues raised by the request, and we believe. it should do
SO0e
In our judgment it makes no sense to go through a

hearing process before a Licensing Board if hltimately the

decisions onithoee factual issues that the Board considers

will essentially be irrelevant to the outcome of the case.
Ia.essence what I would analogize our position to be is that
we can deal with the application in the first instance as if
on a motion to dismiss in a federal court proceeding. The
Commission can*decide as a matter of 1aw and policy that

there is simply no basis for granting the exemption
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acceptingﬂall of.the facts‘which'the Applicants assert to-be'
true as true;.

h I'gon?t go into. detail in terms of outlining what
ye<believe to be these determinative bolicy and legal

quéstionsg_ We have doubts: with respect to.the:applicahilitx

*gf*Sectian§0312; ‘Wé{domft.believe there is any

'cohgtésSionaitﬁdﬁ&&tedﬁb‘eX§edité licensing. We believe

N

. that issuance of the exemption would undercut the purpose of

*thefverx:prcceeding_ifSelfﬁ'that is, to demonstrate the

licensabilitxaof £he‘Clinch River Breeder Reactor.

We béliévé thathranting an‘exeﬁbtion would
foreGIOSe impofféntvenvironmental contentions which we make
in the p;océediﬁg, and:yé.believentherenvinonmentél reco;d
uhich £hé«ComﬁiééionihéSVbefore~it, the'recor&>éombiled of
1975,,'76,énd.'77, is.ipcomplete-and provides an
insufficient basis fbr*a‘déciSion. .

Now ébviously, iﬁ suggesting that the Commission
decide these threshold issues we believe there should be
soﬁe clear groundrules for participation of the partiese.
While we do not see an adjudicatory hearing necessary to
resolveAthesewthfeshold guestions, we certainly believe that
there should be an 6pportunity for all parties to present
their views to the Commissione. |

We have no objection to this kind of time frame

Suggqsted’by the Applicants for parties to the proéeeding to
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submit their views and legal arguments. with respect to the

appropriateness of their request. We also have. no objection
-to non-parties being involved in this. proceeding. 1Indeed,
. Sectionm 2.715 of the Commission's regulations allows

'non+partiesftonarticipatem

Now, 1f we move. to ‘an: adjudlcatory proceedlng ve

ithink the only sen51b1e way to proceed is to llmlt that

couulssxouzx AHEABNE. fBut,you-say:you»don!t see

the adJudlcatory process as necessary?

law and pollcy wlthout reviewing the underlylng contentions

of the Applicants. Now, lf the Comm1351on believes there

are- no threshold bars to the consxderatlon or the further

con51deratlon“of the regquest, then we believe a more complex

set of procedures is.reqdired, We are left with factual
issues: How great is the cost; how great is the delay., is
anfthingtmore than inflation involved?
COMMISSIONER GILINSKY: Is there a notion that
that phase would follow the one outlined in the submission?
MR. GREENBERG: - Yes, Mr.. Commissioner. How great

is the delay? How complete is the design? Are there

"alternate productive uses of the funds in the DOE budget for

this reactor project, and so forth?

COMMISSIONER GILINSKI:. Do you feel that these are

ALDERSON REPORTING COMPANY, INC,
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so complicated or involve so many facts that the Commission

“couldn't handle them in the process outlined there?

MR. GREENBERG: Commissioner Gilinsky., the

Commission: certainly has the power to conduct adjudicatory.

'hearings.A_Itﬁhas:rarely'done~so;'

‘:-VCGHHISSIONERRGiLINSKI: Suppose without

iadjh&ié&tdﬁyfﬁéapings?‘ I;don't té¢a117us.ever.havingf

%condhcte&,&ffullrhidwﬁ--?‘

H&R;‘CRﬁﬁﬁéERG:f_I amfﬁot‘aware of any.
CbﬁHISSIONEﬁ'éILINSKY:-.--.adjudicatory héaringé,
bﬁt weﬂhave;aﬁroééasions spent a day on a hearing and gotten

intb.azfair‘ﬁitﬁof detéii. Do you feei that this case :
N :
inyolves more.than.ue could{cdpevmith on that basis?
"f(L%ughter.)' |
MR. GREENBERG: I don't want to make any judgments
abéut the ébilitfjof the Commission to. cope or not to cope..
In the ordinary course, Commissioner Gilinsky, an Atomic
Safety and Licensing Board would deal with thesevkinds of
factual issues. . The Board has experience in dealing with
those factual issues, and in every contested case in the
past. in which an exemption has been proposed,.there ﬁas been
an*adjudicitorr hearing before the Board.in the first
inétance;
COHHISSIONEB AHEARNE: Could you answer MNr.

Gilinsky's question, thoﬁgh?' Do you feel the Commission
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could not address. those issues in a non-adjudicatory way?
MR. GREENBERG: I feel it could not address them
in a non-adjudicatory vay; yes.

COMMISSIONER BRADFORD: So you feel it is a matter

- of law?

'.vnn. GREENBERG. I think.there.is:a very strong’

'argument under Comm1551on precedent that a. hearing is
arequlred. In fact, I thlnk CommlsSLOn precedent is split on:

'th;swlssueuu If one 1ooks at the Shear and. Harris case, a

c&sefheavilyvrelxed,uponrhy the Appllcantsp there is am
indication'ﬁy both the Commissioncdecision and the Appeal
Board decisior that an,edjudicatory hearing is not required
under Section:50.12; | |
‘NOqetheless;zit istinterestingAtO'notevin the

Shear and Harris case that an ddﬁudicatcry hearing was
ordered, nonetheless. The~Commission said it is not
recuired‘but we think as a matter of policy it . is
appropriate. | |

In other cases such as the Waterford case, an
earlier case decided in. 1973, the Commission seemed to
indicate- that the Iaw did. require the holding of an
adjudicatory-hearing when there are contested issues of
fact.

Ae.you know, Commission precedent cften involves

mixed guestions of laﬁ and poiicy. Sometimes it is hard to
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determine-whether they were talking as a matter of law or a

‘2 matter of policy.

COMMISSIONER AHEARNE: So when you say you don't

* think the~Commission could handle this in a non-adjudicatory
" manner, you just finished pointing out that the legal
7q.nesti’onisajxiotra-bsoﬁ’.uft;e.i So;are~you saying that you do not.

“belieié7wé;¢§di&ﬁdetiat§thé~t:ue facts?

:ngﬂfHBL}GREEﬁBERGa ‘Iﬁéhhsayingtthat an adjudicatory

“hearing:is¥thé?ohlx'way to effectively get at the true facts

of>£henca$é, Yes,, Commissioner Ahearne. I think there is
strqng;Cbmhisgidm<pte¢edent'to that effect. Indeed, I think
it is a fair é;éumeﬁt that as a matter of law, and I an
prepared;tb.ar§uegassa:matter.of law. that a hearing is
réqnired.x ._

| CHKiRKKN PALLADINO:s When you say the adjudicatory
way is the only way to get at the facts,'is this‘because-of
the cross-examination principle or what?

MR. GREENBERG: Essentially because of the rules
of procedure that are- applied in an adjudicatory context
where a party puts on his case, and the other parties have
an opportunity"to.cross-examination, to test those factual
assértions,‘tofsift‘out mere contentions from contentions
that have a real factual basis. I don't think there is any
way other than_in.an adjudicatory context to get to all thé

facts.
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CHAIRMAN PALLADINO: That's interesting. Not

having been a lawyer, I haven't gone through it, but I have

‘spent many a years getting to facts in other ways.

(Laughter.)

CHAIRHAN-PALLADINO: I just find it surprising

- that you say that is: the only way of doing it. You may

cIéiﬁ.it-is>thé;bestzwaf,;but -~

3?:HR}'GREEKBERG:E I may'reflect my lawyer's bias,

. Mr. Chairmane

CHAIRMAN PALLADINO: Thank you.

MR. GREENBERG: And I am willing to admit that.
Althougﬁ I must say I have been involved in proceedings
before the Commission\in which'adjudicatory'hearings were
ﬁbt”held. I was involved in the Tarpoor licensing hearing
in 1976 and 1977, and I will say for my own part that I was
frustrated in that proceeding by an inability to be able to
cross-examine the applicant and the Government and elucidate
in a manner that I thought was satisfactory all the facts
wvith respect to the application.

I should emphasize, moreover, that in this
proceediﬁg'ue are not just talking about facts with respect
to costs and delay. Under Section 50.12 there are four
specific criteria which have to be met. The Commission has
to ‘determine whether tﬁere are significant adverse

environmental impactse That means examining the on-ground
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activities, determining what the effects on the water. table .

are and determining what the effects on the hardwood are, a

‘wide range of environmental questions.

This application involves moving some 2.5 million

- plus cubic Yards.of*fillQ:it in#olves.major excavation, it
?involves hulldlng a: large quarry. .It is 1n prlme bottom
fland.u There are a number of env1ronmenta1 ‘questions that

. are ralsed by the extent of the- constructlon act1v1t1es that

‘are proposed here.‘ And I haveato emphasize we are talking'

about $88 mllllon of on- the-ground constructlon.
Ifdonﬁt—just think it<is a simpleAmatter to

determine~whether:those activities have a significant
envirgnhental effect or not. It needs to be probed in a
hearing;'
.Similarli, redressability is an issﬁe under -
Section 50.12. . The Commiééior has to determine whether the
environmental effectS'of the.activities can be redressed.
That meahs examihing~the costs aésociated with cleaning up
the Clinch River site should it ultimately be‘determined
that the CRBR should not be built there.

| ApplicantS“assért that cén bé done for $8.2
million. That is an assertion that needs to be tested in an
adjudicatory proceeding. How did they arrive at that
figure? What does redressability involve? How many people

do. you need to do it? ﬁhat adverse impacts are associated
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- with redressablllty 1tse1f?

Once again, if you look at what the Commissicn has

done in the past.in Shear and Harris, and Waterford, the

: Commission has said let's deal with those in the context of
‘an-adjﬁdicatory-hearing'before a licensing board. That is

!the proper forum to deal wlth those complex factual issuese.

COHHISSIONER GILINSKY. Could I ask you, and I° am -

>not.sure§thrsglsgthe;rlght tlme~to ask you the’question, but
?letfme:try'anywaym Is your pr1nc1pa1 concern the
*env1ronmental 1mpact° Or is it the impact on the rest of

;. our_process~of grantxng‘an|exemption?

MR. GREENBERG: We have two concerns. The
conoerns:withvrespeot.tO»the rest.of'the-process I think are.
addresee&'in4our focuS‘on‘tﬁe iegaleand policy guestions..
The‘environmentel.concerns are real. They are related toe
the site constructionyactiVities; He feel we have a.right
as a party to the proceeding to challenge the claims that
particular site preparetion activities have a significant
adverse environmental effect.

COMMISSIONER AHEARNE: You mean'raise the clainm.

MR. GREENBERG: Yes. |

COMMISSIONER AHEARNE: You want to challenge that
claim that they have an adverse effect.

MR. GREENBERG: Excuse me if I misspoke.

COMNISSIONER AHEARNE: You can go ahead, if you
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‘MR.. CREENBERG: Our point, Commissioner Ahearne,

. is that we feel we should be able to take on the contention

- of the Applicants that there are not significant

enuirohmental,effects,as.a result of site preparation

?act1v1t1es of thls magnltude.,

Now I thlnk 1t follows. it obviously follows from

{all I have sald that I thlnk the llcen51ng board is the best
’equlpped to. handle these 1ssues. The licensing board in
this caseuxs,fam;llar wlth'the CRBR project. There vere. tvwo

Years of proceedings;befcre the licensing board from 1375 to

1977 . .
COHHISSIONER AHEARNE: Are those members still
members of the llcen51ng board°‘ |
HR.;GREENBERG:_ I belleve some of~them'are
altﬁough I.cannet vouchﬂfer that. There were |
interrogatories passed back and forth amongethe parties.
COMMISSIONER AHEARNE: T was trying to draw the
distinction. You say the licensing board is familiar. Are
you saying the people are familiar or there is a body of
paper?
HB..GREENBERG: I am suggesting thaﬁ‘the people
are familiar. It is my understanding -- ¥r. Sherr informs
me that there is a'substantial overiap between the

membership of the Board in the 1975-77 period and the

ALDERSON REPORTING COMPANY, INC,
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’ membérship-cfithe-Board‘today@

 COMMISSIONER BRADFORD: Substantial meaning one,

" two,..or three?

.- (Laughter.)
'HR\aSHERR: He wlll get that prec1se1y.
HR GREENBERG. Let us: supply that for the record.

COHHISSIOKER BRADFORD.d You don't . have to supply

;that;” It_ls ea51er for us to flnd out.

COHHISSIONER AHEARNE. The-p01nt is: you are saying
there~ngthlsaknowledgenbut'you‘a:e~po£'réallz suree.

'“xR;;cREENBEBG; fIt‘iSumY.recollecﬁiOn that the

-chalrman of the Board is the same.

',‘.HR COCHRAH. Harshall Mlller is- the: Chalrman of
the Board and he is stlll there..

MR. GREENBERG: I should mention that tne'
Licedsing>Boafd in tﬂatzberiod;dj§55-77, did‘paSS'Qn'all‘théf
cdnténtions of the‘applicants‘to determine whether they vere
- I'm'sorrj,;intervéaorS'to determine whether those |
contentions were admissible in the proceeding. Several of

those contentions relate to site suitability, contentions to

which we attach: a: great deal of importancee.

As I mentioned earlier, it is Commission policy
generally to let 3 licensing board, not necessarily a
partlcular board, to deal with these klnd of factual

issues.. I would refer the Comm1551on spec1f1cally to the

ALDERSON REPORTING COMPANY, INC,
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;desisiop in the Washington Public Power case in 1977 where

it:vent out of its way. to emphasize that these kind of

: factual issues are best dealt with by the licensing board.

COMMISSIONER GILINSKY: Now as a‘'practical matter,

?turning;thismover.to”ailicensingfboard,would in effect be:

Faenylng the exemptlon request, wouldn t it?

HR. GREENBERG.. I don“t believe that, Cbmmissidner

fGiiinskys Flrst of all, the March 1982 start up date which

&has been suggested hy the Appllcant is a purely arbltrary

date as far as I can tell. There.ls no reason.why it
should start up any more in Harch 1982 any more than in June

1982 or August 1982, or some date further off. There is an

1ncremental.1ncrease~1n costs.accordlngeto applicants if

there isﬂafdela&rofjodefmonth}»two-months,-three months or
so‘forthﬁ;but.there isvno'magiC'to Harcﬁ of 1982.
Beforf‘that,_at least in past caseS'theflicensingl
boards have been aple-to deal with issues such as those |
raisedAby this application in a fairly ekpeditious.manner.
In the Shear and Harris case,. which we.cite in our
memorandum and whose chronolegy we-lax'out, the entire
process from the*decision.of the Commission that there
should be a.hearing to>the heariﬂg-itself.before the
licensing board to a final decision by the Commission was
only three months from.March>of'ﬁ97u'to June of 1974, so I

do not'think it is at all impossible for this matter to be

ALDERSON REPORTING COMPANY, INC,
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" decided. by aflicensing board within a relatively compressed

time scale.

COMMISSIONER AHEARNE: :ﬁas thﬁt'request given to a
sitting board?

‘&R’ GREENBEﬁGa Yes, it was.

: CQHMISSIONER AHEARNE. ‘So it was a board already

‘immersed 1n the dntalls of the things.

HB GREENBERG.: Yes.' But as I mentioned, we have

iafboard“hereﬂthh at.least some overlap and familiarity with

the proceeiingsuin the Clinch River Breeder Reactore.
" . COMMISSIONER AHEARNE: But the last time they met
was about four years ago?-

&R};GREENBERGI Correct. In sum, let me reiterate

our basic: view. - The Commission should proceed to.set a date

for héarihq>tﬁreshold’law and oolicy arguments. We'don’t
object‘to the kind'of’sohedulé proboseo by.the Applicants.i
If it determines that those law and policy

arguments are not’cohciusive, that they don't require denial
of the application, then the case should be remanded to the
Board with the direction to hold a full hearing on the
merits and make an initial decision.

‘Thank you. |

COMMISSIONER BRADFORD: Let's see. How.necessary
do you feel any further proceedlngs are° Could the

Commission dec1de it tomorrow, lf 1t wanted?

ALDERSON REPORTING COMPANY, INC,
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CHAIRMAN PALLADINO: Say that again?

 COMMISSIONER BRADFORD: I am wondering how

- necessary Mr. Greenberg feels any further proceedings are..

Could therCommiSsibnAsimply decide to grant or reject the

- exemption request tomorrow, if it wanted?

MR.. GREENBERG: I think in fairnmess to all the

‘ parties, Commissioner Bradford, they should at least be
?éivehlan=oppontunitrptb=comment on the what we consider to

: lhe~thése,thrésholdilegai and'ﬁolicx questions. I am not

sure~that,mlI,the-parties have understood £hat they have had
thét opportuniiy.. The State. of Tennessee which is a party
to~thé>proceeding} fot‘examplé,.has‘notvyet:expréssed.its
view;A But I certainly ﬁhink~the.C0mmission could proceed
quitésrgpidly,to.décidé.thoserasic'Iega;'and'policy'
gquestions. . |
COMMISSIONER BRADFORD: As a matter of law,
ihough,.are~werarred from passing on the reqﬁést without
further,commen£? |

MR. GREENBERG:. It depends, it seems to me,
whether you cohsider.that the other parties to the
proceeding have bsen given adequate notice of their
opportunity to present their views. I think there is an
argument that they have. They could be here today arguing
on thé.merits and théyvare not.

MR. BICKWIT: We haven't asked them to. -

ALDERSON REPORTING COMPANY, INC, -
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COMMISSIONER BRADFORD:s You view this as being
part of the proceeding, then.
HR._GREENBERG: I absolutely do..

COMMISSIONER BRADFORD: Where does that 1eéve you

"in terms. of considerations like the Commission's ex parte

1£ﬁ1es?;,'ﬂv: | e o
. ‘ﬁilﬁﬁﬁ§;é§EéﬁBE3¢;i i%thinklihé-ex parte'rule»shoui¢ '
" COMMISSIONER RHEARNE: Why?
MR. GREENBERG:  Because I think*ihis is part-énd
parcel ofja licepéing:proceeding. This is an éxtraordinary

procéduré.‘ The applicant is coming in and asking the

-Commission for an extraordinary relief outside the normal

ébufse=offthe~liqensing,:éutside the normal course of the
ﬁearihg:before:@ board, but I see no reason wﬁy-ex éarte
ruléé‘shéuld'nbt'apéij. | | |
CHAIRMAN PALLADINO: Do you see any reason why

they should apply? -

| MRg GREENBERG: 1In a nonfadjudicatorf"contéxt, and
that 15rwhat:we'are»talking‘about,.to-thé ektent that. the
Commission is going to decide law and policy issues, I don‘'t
think fhe ex parte rules are critical. If we go into a
discussion of the facts and need to develép a record with

respect'to the facts, then it seems to me that ex parte

‘rules are critical and required.

ALDERSON REPORTING COMPANY, INC,
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would be a parfy.
~ COMMISSIONER AHEARNE:: That is all I had.

COMMISSIONER BRADFORD: I am sorry; that last

twist lost me. .IszthevStaff:not.alréady'a'party'to the

proceeding? - . .-

iGﬁEEHﬁERGk-.Ies;Vand I would assume -- - Well,

?mr\pciﬁtﬁﬁés@:Cbﬁﬁissioﬁer‘Bradford, that the Staff would

=certainlyfbe‘agpartyito:the»adjudicatory-hearing.

CQHHISSIONER]AHEARNE# It is not clear yet that
;ﬁis*éﬁbééédinggisfélréadyicrankedvubs ‘

| CﬁhiRHKR.BRLLhDIRO:, Can I ask a question in a
differeut‘vein?;'l iﬁnt to be sure you are through on this

One ..

ACOHHISSIONER'BRKDFORD::'Yes.
' CHAIRMAN PALLADINO: You indicated that there is
no rush -- there is no mandate for expeditious handling, and

yet you call attention in your own presentation to the fact
that the: Omnibus Budget Reconciliation Act.of 1981 does call f
for éonétrﬁctiom,cf the CBR in a timely .and expeditious
manner. Does: that not speak to tﬁe»need for timely
action? | ‘

MR. GREENBERG: The gquestion, Mr. Chairman, is -
"éxpeditiousy"‘or the use of the word "expeditious"™ by

Congress can be equétedbwith what the invocation of Section

ALDERSON REPORTING COMPANY, INC,
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- in. those terms? .

'terms{ ‘It;hasfusédfthe term;“expeditéd;“-"timely," but in

ohr;judghent5tn65él

‘t.HR;AGKEEKBERGa.'The Congress has never used those

"50.12 ise. That is,»the'invocation of a special exemption to
" be used only in what the Commission in the past has called
" extraordinary emergency or exigent circumstances.’

PALLADINO: Does the Congress ever speak

termS'Canzin'no way be equated with the:

" kind of‘extraqrdinaty-ekemptionxwhich-thevAppliCants are

seeking here. We just do not seek a mandate for ite.

~ CHAIRMAN

PALLADINO: Well, do you imply from the

Congress® wording that we should take all the time that we

need?'_I'&ttach'some significance to the words "timely andg

eXpeditibusﬁﬁ“an&.IfHas curious about your reaction.

HR} GREENBERG: I think the Commission can

proceed——*I’wodli'read that as an injunction for the

Commission not to delay, not to footdrag, to proceed in an

appropriate, orderly, and timely way. That does not mean,

it seems to me, to

‘CHAIRMAN

to- put. these words

I do not have that

Congress says, but

rush headlong into a decision.

PALLADINO: Well, they would nof,have had
in unless they had some special meaning.
much experience with reading: what the

it is my impression that when they put

them in they have some meaning over and above the usual

procedurese..

» ALDERSON REPORTING COMPANY, INC,
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HR.AGREENBERG: Hell, I4must say, my'impression
with Congress is that the word “"expeditious™ or "timely" is
often put in a piece of legislation because the expectation
is otherwise that a particular project or proceeding will. be
snarlediin‘the«bure;ucracy endlesslym So that one finds

these terms like "expeditiously" in all kinds of

legislation. That does not mean, as I said earlier, that

the ordinary Commission licensinq'practice should be
ignored.

COMMISSIONER BRADFORD: It seems important at this

point to touch on something you discussed earlier but we did

not pursue witﬁ you, which is: Whether or noﬁ, in your
view, an adjudicatory hearing is a legal requirement as a
precedent to an,exemption; - That is, if in'fact-it is a
legal requirement, then one runs into the question of
whether Congress in using language like that would have
intended in some way to short-circuit the NEPR process.

I have not spent a lot of time with your brief, as
vyet, but I have not come across that argument.

MR. GREENBERG: Well, we have not made that
argument, and I must confess that the Commission precedents
leave me somewhat at loose ends in trying to assess whether
an adjudicatory hearing is required as a matter of law. I
must say, I do not think the National Environmental Policy

Act requires an adjudicatory hearinge.

ALDERSON REPORTING COMPANY, INC,
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Commission policy has been to hold one. There is
Commission precedent, as I mentioned earlier, to the effect
that an adjudicatory hearing should be held when there are

contested'factual-issues, as we believe there are here. Now

‘is. that a matter of law? IS'that.aﬁmatter of policy? I do

:not knou.- I thlnk it ls falr to argue that 1t is the 1aw ofﬂ

the Comm1551on that adJudlcatory hearlngs must be: held when

we have contested 1ssues, as we have in’ this case.

COHHISSIONER GILINSKY. How important do Yyou think
it is that the pro:ect be subject to licensing at all?

HR, GREENBERG. Well, I think Congress made that.
judghent.im 197&,_Commissioner Gilinsky, when the Enerey
Redrganizatientﬁet.wasapassed. Specific‘brevision was
included,to'tﬁeveffeet:that:the-Clinch River'BreederjReactor
be-licensed by the Nﬁclear‘Regulatory Cemmission.= And an
essential edmpoaent of this.érojeet from day-one has-been to
demonstrate the licensability of breeder reactors in a
commerciai context.

| .One of our central arguments oh the merits, one of
our‘central'threshold,arguments ie that if‘fou start
deviating from standard Commission liceneing practice, the
purpose of demonstrating licensability is substantially
undermined-. |
' COHHISSIONER GILINSKY: Well, that was an original

purpose, but I thlnk 1t lS not clear that it still is the

ALDERSON REPORTING COMPANY, INC,
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purpose. Congress indeed has required that it be subject. to

" licensing, but we could ask Congress to reconsider that.

MR. GREENBERG: Commissioner Gilinsky, if Congress

-decided’ that this reactor was not subject to licensing, I
- would not be before you: today and we would not. have this

gproblem--_B@tﬁitlhas not. .

;-COﬁHISSIOﬁER GILINSKT: Well, I guess I am asking

-

:houaxou;woﬁIQ“vieuvsuch~a.recomméndation.for

freconsiderationq‘

ﬂRm.GREENﬁERG: Well, I.wﬁuld have to consult with
mny client, but I_have,aasneakingzsuspicion that my client
would be:oppbsed'fo.that; |

'.(Laqghtérmr | |
' 'ﬁﬁ; éOCHtﬁﬂg_ ﬁeﬂwould favor that under the

céndition that they terminated the project.

COMMISSIONER AHEARNE: Tﬁo gquestions. You had
mentioned at some point in the presentation what I
interpreted tolbe a conclusion that what hdé so far been
subﬁitted by the Energy Departmeﬁt is inadegquate for you to
pr&vide comments. |

MR.. GREENBERG:. Yese. _

COHHiSSIONER AHEARNE: So my question would be:
Since they have submitted at least two lengthy documents,
what are the weaknesses that you find that would preclude

your viewing them as being adequate to make comments?

ALDERSON REPORTING COMPANY, INC,
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. MR GREEHBERG& »Heli,_Commissioner Rhearne, I do
not undérstand hou.the‘Applicaﬁt'arrived at & number of
their conclusions;.pérticularly ﬁith-respect to cost. It
. seems to mé tﬁqse_ﬁéed tofﬂé'tested. |
I do ﬁoﬁ.uhderstand,iﬁ every case how the
"fkpplicant, desplte the site preparatlon act1v1t1es report,‘
g a?fiie&‘at certaln conc1u51ons, and thelr conclusions that
'?fpértiCuian act1v1t1es are not. SLgnlflcant, or. are not
'?imporiantr'or wlll not dlsturb the env1ronment in a
?meaningfui.way¢ Those are'assertlons,where.l feel that T
need tolundé:stand'the basis.. |

COMMISSIONER AﬁEARNE;- A1l fight.‘vﬁy second
1questioh was:;:Do<you ha§e<any furﬁher;commént onithe_
er-1;:rr.)posed schedule the Appllcant submitted to us?
HR,.GREENBERG. Well, as I said, if the schedule
- were strictly limited to issues 6ff1aw and policy and did
not deal with tﬁe broader range of factuél issues that need
.to- be decided by the Cémhission; I would have no objectién
-to ite. In fact, I think it could be compressed, as I
" indicated to;Commissioner Bradford.

COMMISSIONER AHERRNE: Now just as a hypothetical,
' let us assume the-Commission.weré-to conclude that we would
address the issue by thé Commission by a non-adjudicatory

. manner, a.legislative'hearing).ﬁhdtever. Wou1d you then

- have any comment on the schedule?

ALDERSON REPORTING COMPANY, INC,
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MR. GREENBERG: OQuite frankly, I think we could

meet this schedule if the Commission did not proceed in an

adjudicatory fashion. I do believe, however, that there

ought.tO-be-a requirement upnfrdnt for the Applicant to

- produce alI backup-data,~and any further argument that is-
bnecessaty to support the assertlons that they make in the

'51te preparatlon act1v1t1es report, and in their brlef.

That hav1ng been sald, I do believe ‘that

éprbceed1n9~w1th=a schedule such as this, and without

allowinq'the:patties:an opportunity to cross-examine and
test the gssértionésoftthe.Kpplicant would be fundamentllyi
deficieﬁt.j' | | » | | -
}CQHHISSiONEE AHEARNE;t_Fundamentilly deficient on
atpolici‘stan¢point? %Or"f-il | -‘
‘MR. GREENBERG: Both:as-a mattet of iaw and of
policy,. Comﬁiséibner Ahearne. | | ” |
| CHAIEHAN PALLADINC: May I .follow up on your
previous guestion? |
COMMISSIONER AHEARNE: Sure.
CHATRNAN PALLADINO: Somewhere I thought I heard
you say, and I wrote- it down, that there is no initial

presentatlon by the Appllcant. Did you mean, no "adequate®

one?
‘MR. GREENBERG: Perhaps I should say no adequate
one. In the ordinary‘coutse -

ALDERSON REPORTING COMPANY, INC,
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CHAIRMAN PALLADINOs I just wanted to make sure
_that I understood.
MR. GREENBERG: -- I would expect that the factual

underpinnings of an appllcatlon would be laid out to a

illcen51ng board, and. would get lnto the: nltty gritty and not
=Just be stuck wlth some very general assertlon about what

. this $88 mllllon lS 901ng to be spent for.

CHBIRHBN PRLLADINO.” ‘Hell, T gathet there is

5"inter:est‘ou the>part.of*the'Commission:on cost data, and’ the:

general counsel saidfwe»could.includegthat as part of the
order;iaudathere~max.beuotber items that the Commission
finds, depending.or.thexway it wants to go. But iikewise
would'you,alsovnot_have the:opportunity to raise comments<on
that presentation? | | .

Hﬁ..GREENBERC:b Well, that is provided for in the:
schedules. |

COHHISSIONERVBRADFORD:~ Llet's seee. If I have
understood the point on the legal requirement for
adjudicatory hearings, it.is not different from.the
arguments. that NRDC has made to this Commission on this same
point before. I guess the Irvin case is one that I have in
mind. You were not counsel iIn that case.,

I do not know whether you.were, or not; but it is
basically that same point, again.

MR. SHERRs Yes, Commissioner Bradford.

ALDERSON REPORTING COMPANY, INC,
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COMMISSIONER BRADFORD: Ifcan»go there for a
shorthand --

MR. SHERR:. But we have felt that where there are

- factual issues involved in a licensing proceeding, that it

tisvimpottant.thet they be dealt with in an adjudicatory

,'connlssxonm BRADFORD. I am not talking so much

fabout pollcy, nom, as about the argument that the

iComm1531on s~past practlce rlses to.the level of a legal

requlrement now. that it offer adJudlcatory hearings in a
NEPA context.

HR GREENBERG. .Commissioner Bredford, 1 suggest

that You do look particularly at the Washlngton Public PowerJ

casee. I am: sure you will be discussing that wlth your

counsel, but that seems to me the case in which the

COmmiesion has expressed ih £He>strongest terhS'the need for
adjudicatory hearings with respect to Section 50.12
applications.

But that general view is expressed in a number of
the Commission‘®s. decisions, and indeed I can find not a
single decision in which the Commission has eaid that an
adjudicatory hearing is not approeriate in this context. I
am sorry, the one exception being the one case, the ﬁiver
Bend case, ehere_the inter%enors'did'not contest the

granting Qf the exemption. There was no need for an
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adjudicatory hearing thefe.
| CHAIRMAN EALLADINO:,.DO you have any other
'queStioﬁs?
| (No-résponsem) -
'”_CHAiRHAQ'PALLA§1N0$ If not, we thank you very

» muche.

MR. GREENBERG: = Thank you.

'¥inamy76#ﬁiﬁina%< Kfeﬁyoﬁrséyiq§ th&t the Commission
Tﬁgfécedenf.iSf‘or_is-not,.compelled.by statuteé »
' MR.. GREENBERG:. I do not think it is compelled by
statute. . | | | ”
| ~ MR. BICKWITs Thank you. |
f" CHAIRMKR PALLADIH0:J.Di& yoﬁvhaﬁévaﬁything’more?
| MR. BICKWIT: No. |

CHAIRMAN PALLADINO: Thank you.

Now T understand we have a representative here
- from the State of Tennessee; Mr. Von Cannon; who has a
: statement to preseﬁt'on béhalf of the State.of Tennessee.

MR. VON CAKNONs Mr. Chairman, Members of the

1 Commissions

o

" My name is Ted Von Cannon. I am an Assistant
}: Commissioner in the Department of Econonmic Community
4 Development for the State of Tennessee. -

T have with me to deliver to you a letter from the

ALDERSON REPORTING COMPANY, INC,
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Governor of the State of Tennessee, and T wish to enter that

into the record. -Iiwoqld like to read portions of that.

"letter, if the Commission so desires:

~"Dear Chairman Palladinos

_ "The U. S. Department of Energy has provided me

'uitn_a.copr'ofiitS'recén£~:equest:to the Nuclear Regulatory
"Conmiééidd'fdf authbrizaﬁidm to. commence site preparation .
i activities for thewc;inéh River Breeder Reactor plant

fp:ojedt'whicﬁfwillvbeflodated.at the: Clinch River site in

Oak Ridge, Tennessees -

“ " “ThéaState~of-Tennésseejwishes to express its
strpngﬁgubﬁo:t fot.DOE'sérequegt; In barticular, the State
helie#és fhai the,délay alreadz_encountexed'by the project
musilnotxcontinueff Thé-éroéédﬁres suggested by DOE in
regard toffhe>Section 50.12 request.will assure'that all
enfironmental values are fully protected} énd that |
addditional project delays are minimized.

"To assure that the NRC's revieﬁ proéeeds
expeditiously, ihe State is eager to assist the NRC in
connection with any matter within the State's regulatory
jurisdiqtionm.

*T again reiterate our supéort'for the total

project, and in particular our support for the current

‘request for the project to begin site preparation activities

in the spring of 1982. The State is willing to lend its

ALDERSON REPORTING COMPANY, INC,
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assistance in assuring an expeditious regulatory review for

the project by the Commissione. Wefwill.coope:ate fully with

- you. on subsequent licensing action on the project.

- "Sincerely, Lamar Alexander, Governor of
:Tennessee." |
af{:CﬁKIRH$N PKfLAbINO: -Ihank you very much. I uill{“*
iﬁafé'ébpié§ ha&éa&ﬁd;diééfibﬁted-  I will turn it over to s

iSectetarnyhilk;:

. COMMISSIONER KHEARNE: Mr. Von Cannon, previously
the Statéﬁwas:a partiéipant in the currently closed and
deferred heafing. Is tﬁat'correct?

HR;;VON.CANNON;_‘IGSQ I'beliéve that is correcf.

»-COHMiSSIONER RHEARNE:1 Were:théy participating as 

an ih£enes£edf§tate? Werelthey'aaparty?. Did they have
contentions?
MR. VON CANNOK:‘ I assume you are talking about
the interventibn ptécess?

COMMISSIONER AHEARNE: Yes.

MR. VON CANNON: Thé State'é interventibn. Yes,

there were three agencies that at that time did file

petitions‘for‘inte:ventiqn, three executive agencies in the

State government.
However, we have discussed those intervention
situations with the agencies, and they are completely

satisfied that at the current time, particularly with the

ALDERSON REPORTING COMPANY, INC,
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site preparation prospects, there does not appear to be --
there: are not any problenms during~this segment of the
activitiese.

- Secondly, we have also discussed this with our

vlegislatiVe-delegation,iour federal legislative delegation, .
*andjieﬁqg&érétandvthét anrmrecourselof‘adtion-wquldzbe

fhéndiedﬁtﬁréﬁg&ithé'Congréssicnal‘format, as opposed to. the

| - COMMISSIONER AHEARNE: I do not think I understand

thﬁt last pointe.. ﬁou;d.yéu explain that a little Dbit?
R.. VON' CANNON: I think there were questions

conéérﬁing>the.éocioecénomic'impact of the‘p;oject itself.

It is our.understanding that those questions and- relief

,would;have‘tOfbé;1ddxessed'through,.or taken care of by .

Congressional action, as opposed to NRC's. Now if -
CHAIRMAN PAILADINO@ .Were those the only iésues
that you think would have to go through CongressionalA
action? |
MR .. VON CANNON: I believe thaf is correct.
COMMISSIONER AHEARNE: So do you expect the State,
then, to withdraw. as a party? | |
MR.. VON CANNON: We would be withdrawing during

the site preparatiocon activities that, it was my

understanding, we were to discuss today..

ALDERSON REPORTING COMPANY, INC,
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CHAIRNAN PALLADINO: What is the status of the
State of Tennessee in this proceediné; do you know?

¥R+W BICKWIT: They are a party to the proceeding

at thiSﬁpOintr.

'CHAIRHRR PALLADINO: Okay-

‘J;Any‘other questlons? Mr. Roberts?

ff'COHHISSIONER ROBERTS»* I hope the Commissioner

‘ fv111 shou the same deference to the~Goverhor of Tennessee as .

“ve do to the: governors of other statese.

(Laughter.)

CHATIRMAN PALLADINO. Any other qoeStionSfby
Comm1551oners? |

COHHISSIONER BRADFORDs: -Youshed.in-mind,the
Governor of: Callfornla? | |

HS. BRECKENRIDGE: Mr. Chairman, I am Lee

Breckenridge‘from'theuﬁtforney'General's Office. I guess I

should state for the record that the'Artorney General --.

CHAIRMAN PALLADINOs I wonder if you might get by
a mike.

¥S'.. BRECKENRIDGE: Yes. Mr. Von Cannon does not
speak for the Attorney General. ‘"I don't know what the
Kttorney General’s-position.wiil be on the merits of this
case, but T will have to report on this meeting to the
Rttorney General. He had been aoparticipant through ¥r.
William Hubbard previouely in theée.prooeedings.‘

There has been no consultation, I am sorry to

ALDERSON REPORTING COMPANY, INC,
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report, between Hr.‘Von Cannon and the Attorney General
prior to this-meetiﬁg,_so we are both here;
COMNISSIONER AHEARRNE: 'I see.

MR. VON. CANNON: I did want to make this clear,

1that the*correspondence-is from: the Governor, and because of

" the qulckness of the action,‘they are trylng to expedlte the

correspondence.-;V;

counxssxouga AHEARNE. I am confused, Mr. Von

Cannon. I’ asked whether the state was a party and whether

the stateﬂHEngOIHQ\tocwlthdraw, and.xou”sald'the state

éouId*beJat Ieast fcr‘theasite:preﬁaration part. Now, I am
not Sure; then;i Are yeunspeaking’for the peeple that aere;a
party? : 1 7 _
| “ﬁKQ,fGNiCAKNON: I am speaking for the Governor..
We have a-very uniq@e-situation in;Téhaessee.
| (Laughter.)

Needless to say.

COMMISSTIONER BRADFORD: I don‘'t think it is all
that uaique. |
MR. VON CANNON: The Attorney General is not
appointed by the Governor. He would be acting as a legal
agent.for the.state, and that very simply will have to be -

COMMISSIONER RHEARKE: That is not unigue. There
are other states in the same situation. So that actually,

then, you are speaking for one part of the state. .

ALDERSON REPORTING COMPANY, INC,
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MR. VON CANNON: Yes. I am speaking for the -

- Executive Branche.:

COMMISSIONER RHEARNE: But the Attorney General,

“whoviS"onevof'theiparticipantS'here, is he representing a
”separape-iSsue?- You are: saying the Attorney General's

éOffice;hasynbtlréachedv&'cpnélusion.,

- i MS. BRECKENRIDGE: We have not reached a

iconclusiom<onathé'meritS?ofAthese proceedings, and I would

’hate7toastateﬂat-thisfpoint that we would want to withdraw

ftomlthe’Site~préparation-comments.

CHKIRHRN PBLLKDINOt. You were invited to make

.comments, were you not?

) ¥S. BRECKENRIDGE:: Yes, sir. I understood that
thié;hé&ring“#a§ on the prbcedures:to be foliowed,.and we
take no poéition ét‘this timé on that. _

CHAIRMAN PALLADINO: ALl right, thank you.

Any other,questioné by members of the Commission?

(No response.) ' ~- |

CHAIRMAN PALLADINO: We thank you very much.

. Now,. our agenda said we might have a possible vote
on thesbrocedural aspects of'the«CRBR_matter. Rather than
rush into that, since we have been sitting here for a while
and to givé us all a chance to reflect on what we have
heard,'I'am‘going to suggest we take about a ten-minute

recess -—
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L,CLaughter.)

_—--ahdithen come back and see to what extent we

-want to‘address matters in the decision.

Okay,_veuwill stand in recess for ten minutese.
(Recess.)

CHAIRHAN PALLRDINO. Ladies and gentlemen, I

ﬁonder if we mlght reconvene.}

-ghad indlcated earller, the agenda did call

'for'a'§OS§ibIeuvotevon-the~matterS'discussed,-partlcularly

the procedural matters ‘regarding how the Commission wants to
handle the: exemptlon. SoiIuthought.we would try several
questlons. Hou-far ve go with these questions would depend
on the- dlrectlon the Comm1551on wlshes to goe.

The flrst questlon I would raise before the
Commiséior::Shall the Commission make the decision on the
DOE exemptioh re§rest-6r should it defer that decisioh:to-
the steff or to an adjudicatory board? I thought maybe we
would see-if;there are any comments in rhis direction.

COMMISSIONER BRADFORD: It is a decision we may
have to revisit, but I think at least for the time being the
Commission: should retainethe-mattert

.COHHISSIéNER GILINSKY: Yes, I think the
Commission should decide.
‘COMMISSIONER AHEARNE:. Yes.

COMMISSIONER ROBERTS: Yes.

ALDERSON REPORTING COMPANY, INC,
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'COMMISSIONER AHEARNE: There doesn't seem to be

4anythingfherevreally_that aren't issues that I feel are

eithér"unique or major policy guestions, and that is

appropriate for us to decide.. . ‘

CHATRMAN PALLADINO: Well then, may I.take an \/////
‘official.voﬁe?  Is_ig £hejwill.qf the: Commission toAmaké the -
deéiSi&ﬁ;bnifﬁéﬁb0E~éﬁéﬁbtion :édue#i;‘to havela_vote4on
'tﬁa£?¥f ;;, .l>: -: " A o

| "fcoﬁﬁISSIONER_AﬁEAkﬂEQ Yes.

COHHiSSiONER ROBERTS: Yes.

COHHISSIONER'BRADFORD: That wasn't gquite what I
vas suggésting;l That may be,what you are. I aﬁ sayiﬂg fhat

at least for the timerbeihg it is épp;opriate for the
Commission. to cpntipuelitibefore us.-’If in fact the
Commission decidés to grant fhe request, then I would like a
Iittle more time to digest the materials contained in the
submissions we got late yesterday afternoon and argued to us
today as to whether there needs to be a Board review of the
specific factual contentions.

A"CHAIRHANZPALLADINO:: I was not implying that we
were making ;.decision‘to-grant or not to gr&nt,.but that we
would make-the.deéision on the DOE request and not have it
go to the staff or to an adjudicatory board.

. COMMISSIONER BRADFORb;,-Right. And what I am

saying is that once we have heard'whatever further

ALDERSON REPORTING COMPANY, INC,
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- presentations we schedule, one possible outcome of that is

"that the Commission will feel it is a matter of policy and

the exemption should‘be granted, but that.as a matter of law
or practice, it wants first to test the factual allegations
through an~adjudicatory ptoceeding.

CHAIRMAN. PALLADINO: Are you saying that you are

willing t6~make*amtentativefdecision hut'nét a final-

decision?. =
COMHISSIQNER'BRKDFORD: That is a fair general
statement of it..

'CHAIRMAN PALLADINO: But ve do need to embark on a

coursee. .

éo&uISSIONER-BRADFORD:_.xes;. I am prepared to

émhark_onza cddrsé ﬁhat contemplates . a Comﬁission decision.

| ' CHATRMAN PALLADINO: Well, then my proposal would
be, based'onithé comments we have just heafd. that we embark
on a course wherebf the Commission rather than staff or an
adjudicatory board would address a decision the DOE
exemption reguest.
COMHISSIONER AHEARNE: I am in favor of that.
CHAIRMAN PALLADINO:s Are you ready to vote on that?
COMMISSIONER GILINSKY: Aye.
COMMISSTIONER BRADFORD: Aye.
COMMISSIONER AHEARNE: Aye.

COMMISSIONER ROBERTS:. Ave.

ALDERSON REPORTING COMPANY, INC,
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CHAIRMAR. PALLADINO: Aye. I gather that is
unanimous;.thén.
CQHHISSIONER’GILINSKY: Could you tell us what the

other two guestions are?

(Laughter.)
:LéﬂﬁIR&KK'PkLtADINO: 'I'amagoing*to.get to it{
.wgahuissféntR‘éILINSkY? :We afe takingfthem oné;by
: fCﬁiIR&AN:PALIADIﬁ0:; Now I will aék ﬁwo other
questionswﬁbp»fﬁét‘Ijknou{which way the Commission wants to

go. Ny secbnd'qhestidn is: If the Commission is to make the
exemption decision, shall it do so with the combined

assistancé‘offthé~staff_and:ORE,and OGC? This was Option

ffm(cf in;thea12/9?0PELOp£ions_Paper. ‘That. would. be my

Seéohdﬁquestion-

'And theﬂ ﬁhat séhedﬁle should we-fbllowi ‘DO'we‘
vant'to fo11ow thaf’suggested‘by the Applicant or do we want
some modification thereof or some other schedule? 1In
dealing Hith.that questioﬁ~I ﬁave taken'tﬁe Apblicant's
proposed schedule, introduced a few suggested changes to
help-sharpen'up>tﬁe guestion and iﬁdicate po#sible dates
that we might want to try to achieve. {So;those are the
remainiﬁg gquestions I,havg posed.

COMMISSIONER AHEARNE: And I will add an

additional question, which is that in going out with our

) ALDERSON REPORTING. COMPANY, INC,
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decision, which is then, I guess, a request for comments on
the merits, I would like us to be asking some specific
guestionse.

CHAIRHEN PALLADINO: When we look at the schedule,

“I'was goingzto:proposesthatrin view of the guestions raised

:prov1de the supportlng lnformatlon for the factual

assertlons that they made and try to do. so w1th1n an.

*expedlted tlme perlod, the order'of'a week, and if that is

possxb1e=for,themrtO'meet to tell us how soon thereafter
they'could:&o;it- But nowlyou)are anticipating the details.

Well, I'wonder if I could get a Commission vote on

shall the CommlsSLOn proceed wlth the combined assistance of

the Staff, OPE and OGC, “the optlon 1nd1cated as 1A(c) ‘in the
12/9 OPE. Optlons paper. _

COMMISSIONER AHEARNE: Could I get some comments
from‘Len on this question,of ex.parte,.which clearly affects
that.question?v |

MR. BICKﬁIT; Our vieﬁ is that no adjudicatory
hearing.iS'required.here, and the procedures of Part 2 do
not govern what the Commission is doing here. As a.result;
We see no-ex parte problem with respect to the staff. There
is a modified ex parte-problem, in our view, with respect to
other partles in that you do have in an adjudlcatory setting

a proceedlng that is for all practlcal purposes of ex parte

)
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~ analysis ongoing even though it is suspeﬁded.

If parties are to deal with the Commission on

‘"matters which are in controversy in that proceeding, there

- is no- clear case law support for such exchanges to take

place con51stent wlth the ex parte rule. I think .a case can

«be made that such exchanges are CODSlStent, but the case law

{support is not absolutely clear.

In the~case of consultatlons with the Staff on

) SIICh matters, case law support lS clear.

COHHISSIONER BBADFORD.- th is the Staff
different?

jHﬁ; BICKWIT: The case that we are relying on is
EDF v. E?K;, The«underlying;rafionale there éas~that‘the
Commissien:aee&s, in this case the adﬁiniétrator of EPA
neaded the-suéport of his technical staff to make certain
judgments on neﬁéadjudicatory matters even fhough in an | |
adjudicatory context the Staff ﬁas operating as a party at
that very.time on the very same facts.

So the distinction would be that a regulatory
agency.needs,tO“relywupon'its.staff in a way that it does
not need to rely upon other parties for its activities.

COMHISSIONEﬁ RHEARNE: That is even if the issues
are quite similar?

MR. BICKWIT:. Even if they are identical., That is

not.to'say that we would not be prepared'to argue that. the

" distinction oughtn®t to be undercut in a given case in which

- ALDERSON REPORTING COMPANY, INC,
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the‘Commission‘felt a great need to consult with particular

"parties on similar matters. It is just that the cases have

-not yet gone that fare.

COMNISSIONER BRADFORD: But it does rest, then, on

-regarding this whatever it is as not being part of the

-adjudicatory proceeding..

;ﬂHR-:BICKWITt It rests on that. And when I

"advised  on this matter at the beginning of the last meeting,

T advised that that was a matter that the Commission might

ultimately decide was not correctly analyzed by this

office. But it does not appear to have decided that given
that it haS‘aiready made-the'decision that it wants to move
into a nqn—adjndicatory setting with respect to the actual

decision..

CHAIRMAN PALLADINO: Now, this, I gather, would be

using thé staff in an advisory role in this particular
matter.

MR. BICKWIT: Yes.

COMMISSIONER GILIﬁSK!: Does it matter whether the
staff has taken a posifion on this?

MR. BICKWITs: It doesn't.

COMMISSTIONER GILINSKY: Have they?

MR. BICKWIT: On this particular question, no. I
assume they have taken a position on matters that are

related, but the case law, in our view, is firm support for
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their being permitted to be advisers on these very same

‘matters.

- COMHISSIONER AHEARNE: Given that position, I

-would go along and suppdrt.that optione.

CHAIRMAN: PALLADINO:s Well, may I have a vote,

:then; that,thecCcmmission in making the exemption decision
*wilivdoiéo:with'fhe combined assistance of the Staff, 0GC

‘and OPE? . -

‘_;COHHISSIONER GILINSKY: I take it you are sayinq
we. are ffee:to.call upon them to the extent we want to?

' CHAIRMAN PALIADINO: I gather that OGC and OPE
feel they will need assistance from the Sfaff on some of
these‘mattefS}‘

- éOHHISSiONER BRADFORD: I domn't think I personally
intend to call on the Staff for assistance on factual
matters, but I don*"t miﬂd'using them with regard to law and
policy.

CHAIRMAN PALLADINO: We are réally cnly ruling on
their participation in this exemption decision.
COMMISSIONER AHEARNE: Avye.
CHAIRMAN ROBERTS: Aye.
éOHHISSIONER GILINSKY: Aye.
COﬁHISSIONER BRADFORD: Aye.
CHAIRMAN PALLADINO: I would vote Aye. We are

unanimous on that. All right.
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Then I think the third thing we need to do is

:establish'the~schedule. I have taken the schedule proposed
by the Applicant and marked it up with somewigems that I

~think ﬁill help us focus on some guestions that we.have not
=totalix éddresse& in that schedule,,and Iiam éoing to-hand

athdsé-qﬁf,Ql;fdhlr-have-é:few copies: but I 'will just send

som%f&di&?#ﬁ%fiiéixf'

?ffiiééiﬁgfﬁa§ﬁ‘theJQCHedulg}‘thé first item they had
wéS'é-gbhmission de¢i$i6n on pfbcedures~and7notice,uinviting~
publicféomment,  I sugéested'this'also be inviting puflic
commeﬁt égd‘comments-froﬁfgo§erhment.agencies,'which iould
includ§ cer£ain1y DOE and pérhaps.Fish’and'Wildlifé;vand I
don't kpqi who¥eIse~might:wish_toAdo.so. The suggested date

there for'fhat,would be; if the:OGC'couldAdraft an order,.

would be on 12/18.

'COHMISSiONER BRADFORD: Before we gé down this one
point by point, let me Jjust suggest an alternative
formulation. It seems to me that I am not of thé view that
broad-scale public comment is really needed or especially
helpful here. We have a diverse group of parties. They
don't necéssarilx.represent'all possible spectrum of
opinions_but they ;epresent those who have been concerned
enough about Clinch River to have been involved in it in the
pastt>

I would suggesfiihat what wé should really do is
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formulate the gquestions that‘the4Commiséion really wvants
2éanswé:ed, take the-initiafive.to.put'ihose forth ourselves
3sat thefqufset,,give‘a period.of,zwell; whatever seems
'4-reasonab1e in light of the questions, but say somewhere
-sibetﬁeen‘a week and'tHO'weeks~fdr a response, and then allow
vGE& périéd;iq{comﬁent on theeresponsesjand-ofal.preseﬂtation;f
".'%’ie;?énﬁe&,aﬁd then»reach.érdééisiﬁh;

’ 31 - ; il;j¥’jﬁ3t.don’t think'much.ié‘g§ingfto:befgaiﬁed by
réﬁthrﬁﬁingithis case?bpen ;o;fhé'full range of public comment
16!excep£ tpshévé an avalanche of papers which iili distribute
1ﬁ p;et£y~much across the: views the parties are going to bring
12 to ué:ih:éhy case.’ 4‘

j3. i 'CHAIRﬁkanALLADINOE Are you suggesting that this
ﬁﬁihe'inﬁited-comﬁemt;from fhe parties -- .

j&' . COMMISSIONER BRADFORD: I am suggesting we begin
'16‘bj agreeing-to shape the qheStions that we ourselves feélly
17 feel we need answers to. -

18 E CHAIRMAN PALLADINO: Well, as I indicated earlier.,
19-as a pﬁrt of this. step, this step would allow roughly 30

20- days for comment. I was:also going'to‘suggeét, based on what
Zf we heard;this.mo;ning, that we ask the Applicant to give

22,suppo;ting data on the factual assertions and do so within a

23 weeke.
2% ~ COMMISSIONER BRADFORD: My thought there is --
25 ' CHAIRMAN PALLADINO: That is separate from any
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ofher comments that the might want to submit.

COMMISSIONER BRADFORD: My thinking there is that
there are probably a number of factual statements made by
the Applicant tha£ will not seem to the five of us to be

essential in fact to the ultimate outcome, and that maybe we

 can. sharpen the issue somewhat as far as what we really do

want more detail on..

CHAIRMAN PALLADINO: Well,. I would add

"particularly cost information and any other items you would

suggest. I wasn't tfying to decide what items would be in
there, but I do agree we should try to get those items in
which we have a significant interest identified in the
order, and ask for them early in the 30-day period so there
is adequate opportunity for people to comment.

COMMISSIONER GILINSKY: .Peter‘seems to be asking
for, and it makes sense to.me, basically a three-step
process rather than an eleven-step process. In other words,
start off with questions as Step 1, give the various
participants a couple of weeks, say, and say a week for
responses, comments on those, and then if we want one, an
oral presentation.I think. would be useful in a Commission

decisione.

CHAIRMAN PALLADIHO: Well, that is basically what
this says except it does use the word "public"™ instead of

"parties,” which I would agree with.

ALDERSON REPORTING COMPANY, INC,
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- COMMISSIONER GILINSKYa -Except -

CHAIRHAN PRLLADIHO:. And-it gives additional time

e

- for Commisslon questlons that might arise after further

dellberatlon.u_So whlle it looks llke a long llst of items,

- I -think it‘is.withln the spirit of. that approach. I am open’

;ta;%f;  u;'

_i COHHISSIONER BRBDFORD.' My suggestion.would

%essentially start wlth Step 3.. I would have jettisoned the

-flrst two steps except 1nsofar - and use some piece of that

timeifor the-préparatiou pf COmmission questions.

o CO‘-I_(H‘ISSION‘E'R- AHEARNE: So Peter, vhat you are
séyingsisrin-somezshort time, I assune, for the Commission
tO'deiqup‘quesﬁions, Ahd.then to_pﬁt.that,put. i assume
comments;wouli,hsjréquestéd'or.implyainformation, but ins
additioﬁ"pepple coﬂld provide commedts>that they would feel
would be importaht to addressing‘the-merifs even if we |
didn't ask the guestion?

COMMISSIONER BRADFORD: i think thaf is right. It
is almost inevitable that there will be a catch-all question
or two-;ﬁat we will include in that.

| CHAIRMAN PALLADINO: But why should we delay going
out for those comments. while we think up our questions?

COMMISSIONER BRADFORDs Because then we will have
the comments focused on the thingS:thst are really of

concern to us. The alternative -- let's leave aside a
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moment the guestion of whether or not to get broad public
comment orvjust'comment from the parties. The alternative
is to just let the parties start commenting at will now on a

fire-when-ready basis anything that occurs to you. in 30

- days, write it down: and send it to us, and then we will read
éthrough that and then ve. wlll tell you what we.want to hear
1more about, and ve- wlll begln sharpenlng the- proceedlng at

' 3that poxnt._?

My feellng 1§.ue have got enough before - us to do a
¢oodfdeal of.sharpening’rlght NOWe
. CHAIRHAN PALLADINO: Let‘s.éee.;‘éo.yod'vould
ptopose a Comm1551on perlod to ralse questlons, and you
vould.s&g_that goes from now. to when?

.  COHHISSIONER BRADFORD Well, the end of next
veek, maybé»' | . | |
 CHAIRWAN PALLADINO: = So that puts it —-

MR. BICKWIT: That would be the middle of next
week. - »

COMMISSTIONER BRADFORD: Well;'whenever next. week
ends, for allApracﬁical purposes.

(Laughter..)

But that is a deadline, in any case, that we are
setting for ourselves.
CHAIRHAN.PALLADINO= You are proposing that goes

from 12/16 to 12/23.

ALDERSON REPORTING COMPANY, INC,
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CHAIRMAN PALLADIXNO: An order.

COMHMISSIONER BRADFCORD: An order or a request for

- further information. Whatever we call it, we would put out

a document.
-~ CHAIRMAN PALLADINO: I vwould expect it to be a

two-part order: one, that we request specific information

- from the Applicant. We do not at the same time go out for

comment from the: parties?  Or would you wait for that other

"information to come? This is what I am trying to determine.
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COHhiSSIOhER BRhDFORDa I would expect the parties'
- to deai with fhrther information to the extent that it canme
up 1n the time for responses and’make sure that we allow the
?tlme for responses to be’ long enough to make that a

: fmeanlngful prop051t10n.»

'"; CHAIRHAH PRLLADINO. Well, if we sent out a

‘ frequest for further informatlon to the Rppllcant, that would
ago out presumably around 12/23 or: whatever, shortly
fthereafter, and then how much time would you give for a

.response by the Applicant?

COHHISSIONER BRADFORD: I think we would want

.everyone 'S responses at the same time. And: I guess I”would

involved are‘-— but somewhere around the 10th of January,

{the 10th.. to the 20th of January.

: CHAIBHBN PALLADINO. There is somethlng I am not
following- I thought the idea of your approach vas to get
the Bppllcant to- respond to some questlons and then make the
responseS‘avallable-for public comment-

COMMISSIONER GILINSKYs Not:necessarily. Just the
Applicant;i_ .A : ‘
| COMMISSTONER BRADFORD: As far as I am concerned,
the commentlstage follows-what we are talking about now.
That is, that materlal hecomes ‘available and then the

partles have from, say, the 15th of January to whatever date

" ALDERSON REPORTING. COMPANY, INC,
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seemsareasonablej the'10th or 15th of-February,lto comment

on the materlal furnlshed by each other.

CHBIRMAN PALLADINO: Well, look at what is on

. heree. It'says e would request comments on the 18th, and 1
. vas. 901ng to add that we put in our order 1nv1t1ng comments:

- that the Appllcant should get answers. to certaln specific

questions ue may or may not be able to-develop by the 18th

vand then a. month later get all the comments ine.

So”ghat werm1ght do, if I understand. what you are
saying, instead of the 18th, let us. give oﬁrselﬁes until the .
23rd'toridentify'thoseaouestions and then make the date for
comment to be 1/23. :Is that right?

COHHISSIONER BRADFORD.- Yese.

CHAIRHAN PALLADINO: So we could rake. those
tonsistent-hy_making that 12/23 up at the top- And I would
include in specific -- | |

COHHISSIONER_BRAD?ORD=, I am not‘sure 1 would run
the response period out that far in the first round. 1 am
more interested in the second round, focusing on the data
provided in the first responses. I would like to drive out
thelbasic data fairly gquickly. We have the‘basiC'argoments
already~invhand;

CHAIRHhN PALLADINO: Well, we could still, by
issuing: an order on 12/23, ask for comments by the parties,

from government agencies, ahd ask specifically that the

ALDERSON REPORTING COMPANY, INC,
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Applicant provide within a week of the order specific

" responses to their factual assertions, eSpecially the cost

and vhatener'else we may come up with. BAnd that would be a

- Separate date for them for those partlcular ijtems. And vwe

'would allow comments to proceed until the 23rd of January.

COHHISSIOHER AHEARNE: I guess I_would,have=

*trouble with that one modlflcation. I was with you all the
iway up to. the last p01nt. For me,. the most important pieces

:of informatlon are going to be: the responses to the

questions-that we ask. And.to say that we will put an order

out on. 12/23 and glve them seven days to respond means f-

this is a very bad time to try to get a crash effort, to get.'h

whet.to-meywould'be-the crucial information.
-CHkIRhAN"PhLLADINO: I recognize that, and I was

going to say the seven days were mentioned, but these'

perticulat'seven days are bad and give them until -=- well,

at least‘even'the 30th, until the end of the first wveek in’
Jannary.< It still gives us responses to out questions about
halfway through the comment period and gives us a chance to
begin to assimilate those.

COHMISSIONER AHEARNE: Joe, why could you not Jjust
modlfy ‘this to 12/23, as you had said, which would give us a
chance to work up the questions, and whether you slip this
to 1/23 or not is all rioht, and then just keep the rest of"

the schedule?
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CHATRMAN PALLADINO: Yes, that is what I was
trying~to-get-&f-

COMMISSIONER GILINSKY: Why do you need such an

-extended schedule after 1/23?

. CHAIRMAN PALLADINO: You.are going to get comments

- back, let us assume, on either the 18th or 23rd. Then wve-
tmaj:or.hay'not.haﬁé any questions. That was a new twist,.
-something.rfdid{ﬁot have. And then you notice I put double -

f&sterisks;, Now: it should say, "If no further questions are

propbsed,.a_twoéweek.additiona; period for responses. would
not. ﬁefneedéd, aﬂd theﬂremaining portion of the schedule
would be modified accordingly.” |

: CO#HISSIONER AHEARNE: I guess to answer Vic,'whx
do~we=neéd sudhian:exiéﬁded schedule? I guess, initially,
thevApblicant=pt6§oséd.i£; and tﬁe'major Intervenbr# said
they-coﬁld?livepwith it}?with the caveat if we did go down
the route of the nonadjudicatory, they could live with that
schedule. &nd I am not —-- | | | | |

COMMISSIONER GILINSKY: Every one of these steps

ties upva-lot of people. It seems to me we should Jjust
schedule the oral presentation for a week after the
responses, second round.bf'responseS"are due. We can deal
with wvhatever gquestions we have at that point and decide as
soon thereafter as we are comfortable deciding.

CHAIRMAN PALLADINO: Rell, this is.not'that much

) ALDERSON REPORTING COMPANY, INC,
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different. We get our comments back by the 23rd of_January,'

and we do have, I'gﬁess, a period there, I was proposing

"2/16 notice of orals.

COMMISSIONER GILINSKY: Here you have oral

'presentatioﬁ at 3/5.. Why not: have lt at. 1/30?

‘ ‘ COHHISSIONER AHEARNE.A Hayhe a resolution,. Joe, is

to take thls:wlth that sllght modlflcation as a tentative

’approach, and we can always, after we see- the response to

~ the comments, then»dec1dezwhether'or'not.werwant toushorten“

it up.: But'I‘cannbt;make:that_decision until T see the
answvers. S | | |

CHATRMAN PALLADINO: Okay, let us aim for trying
to .get aq:order~pr'reqﬁestvout byrther23rd. Hg try to
identifyfthe-qnestion5~thét we ﬁarticularly-want,the
Applicant to address;«»And“in the-meanwﬁile; havingaheard
youﬂvariouStcbhmehtéAor with appropriate Staff people -- I
presume that might be OPE and 0GC, to make a suggested
scheduie with the alternatives dependiﬁg on when we get
them. Does that SOund.reasonable?

Okay, so why do we not proceed that vay.

Kow, are there any gquestions, lLen, that you had
specifiéally needed in the form of decisions at this peint
to proceedfvith outside of the questions that we have that
have developed?

MR. BICKWIT: No, I think we are fine.

ALDERSON REPORTING COMPANY, INC,
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'COHHISSiONER AHEARNE: .I would like to raise one

‘additional.qﬁestioﬁ- Perhaps Len.could think about it, or

anyone else. I am not sure whether it is appropriate to put
it in. An issue which has come up in both some'of.the

comments. and I am. sure is g01ng to be a major one:- facing us

51s thls questlon of a congre551ona1 mandate. And. I am Just
not sure how to come to grlps wlth that partlcular ‘aspect. of
}it, how we dec1de what the partlcular congre551onal mandate-

¥ HAS e

COHHISSIONEH GILIﬁSKT; Read what thef-said;

CHAIﬁWKN'PALLADINOa, But do we have to have a
coﬁgreésibﬁdi>maﬁdate¢ as such? .Whafigﬁporfénce are you
attachlng to that’ _ |
COHHISSIONER AHEARNE.- Therquestion is'if, as the:
Applicant-haS'made a- strong 901nt‘tha£ fhere is; at leést
the?flavor'ifget, is that 6ne\df the key arguments they are
making,iSfthercéngfessional, for wanf of a better initial
word I will.usevmandate-b

| -But IAam not sure_hoﬁ to.address that, because in

the  past. we have hadAa-féirly difficult time extracting in

other cases what it was Congress was really speaking to, and

NEPA is a clear case of that.
I just wanted to raise this as a potential

question. If anybody has any good.ideas,.it would help.

HR;;REHICK: Commissioner Ahearne, one of the four

ALDERSON REPORTING COMPANY, INC,
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factors relates to public"interést. It seems like you

could ask the patties tc:address what weight the Commission-

" should give to any Congre551onal mandate or national policy

prior to’ your dec1510n in dec1d1ng thise..

COHHISSIONER AHEARNE. Forrest, I am comfortable

fjust for myself Wlth dec1d1ng how T would come out, if T
Tonly knew what that mandate vas. Hy dlfflculty at the
fmoment is- I am: afraid uhat we are going to get is a variety ‘

"of.lndxv;dual letters.ftom»varlous people in Congress. That

is:  not the best way of trying to decide what was the

congressional mandate.

A CHKIRﬁAN:PALLADIHO: Maybe you-could be sure we
have»the correct wérdihd.out.of thevlegislative'history;
._’HR. BiCKﬁITt_ Is:iéur questibn‘aré your options in
aﬁy'way constrained by whét_the Congress.has sai&?A |
CHAIRMAR PALLADINO: Or are they driven?
COHMISSIQNER AHEARNE: No. It is trying to -- if

on our final judgment -- I can see us at some stage drafting

an order and part of it is going to speak to, in some sense,

the will of'Congress,lthe«intent of Congress. In the case
of ther executive, it is very easy. In the final analysis
there is one person who speaks for the executivé~branch. So
that is fairly cleare.

I'am at the momént-trying to grope with how do we

decide if the Congress is speaking on this issue) currently
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s it is not clear to me how to decide what that speech is,

what that sense of Congress is.
CHAIRHAN‘PALLADINO: Well, again, I think it would

be valuable to 1ookrat:the legislative history and see. what

twordS“and*houetheyrareAused,in that history and that might

* help: us ln our dec151on.

HR BICKHIT:‘ Hr. Chalrman, ‘one further matter you

ileft.unresolved ls whether you are- asklng for comment fron.

“the publlc Oor. comment from the partles.

CHATRMAN PALLADING: I would propose that it be
the:partieé3oalthoughnthe Applicant has suggested the :
publice. I'woﬁldvsuggest_it be the parties. And I do think
we will vant'tOHQet commepts.from anylgovernment'agencies
thattarefin;the:process-h'And r.ﬁould'leavevit at thate.

COMMISSIONER GILINSKY: Well, I envisaged us
directing queetionéwat the oarties;.not only at the
Applicant. And I suopose if anyone elee writes in, we are
not geoing tovthrOH the.reeponse out, we are certainly going
to read it. |

CHAIRMAN PALLADINO: Well, I would want
specificaliy'to make sure-the parties are invited to
comment, and I would;l;ke to make sure that any government
agency that has a role in this matter would be permitted to
comment.i But I left the word "public" in there because that

was the suggestion of the Applicante.
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400 VIRGINIA AVE., S.W., WASHINGTON, D.C. 20024 (202) 564-2345




10

17

12
13
1¥f'
15

16 -

17

18

19.
20.
21

22

23

24

. 25

77

But is it the sense of the Commission that they

"would like to ;ddress'the invitation to the parties? Len?

MR. BICKWIT: We havefgdt some legal research in

"progress on whether confining it to the parties creates any
* problems. Hé do not believe it does, but we have not

ifinished.that researchmA'If’;héjCQmmission wants to . .confine

it:to!thé‘patﬁiESAan& ve ultimately.come to the conclusion

* that ifﬁﬁouldfbe=safer to$expandfit'tofthe~public,'then wve

" will makeiihat'knoun and maybe will reconsider.

:CHAIﬁHAN PALLADINO: Well, rather than take a
formal.voﬁey let me find out how the sense ié. Everything
else being equa1.sonfar as tﬁeulaw isicbncerned, is there a
preferenqé!fo; parties? ; | | |
| JCOMHISSIONER ﬁRADFORD:: There is on my parte.

CHAIBﬁAN PALLADINO:» How about yours? |
COMMISSIONER GILINSKY: Well, as Ivsaid-——
CHAIRMAN PALLADINO: Subject to the input.
 COMMISSIONER GILINSKY: Asking questions of._the
participants. |

' CHAIRMAN PALLADINO: I am not excluding asking
those gqguestions..

COHHISSiOﬁER GILINSKY: No, no. I understand.
That is. what I see that first.stﬁge as, getting the
responses. So I would direét it to the parties, too.

COMMISSIONER ROBERTS:‘ We would direct it to the

ALDERSON REPORTING COMPANY, INC,
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public to cure the possible prohlem:Len.is talking aboute.

CHAIRMAN PALLADINO: If there is a possible
*p:obiemf ‘
| CbHHISSIONER.GILINSKY: We: will turn around.
- COMMISSTIONER AHEARNE: Joe, when yoﬁ say address
5it:£0ftﬁgipartiesjlwhgt'yépld fouidO'with maieriélithat‘ o

_&s,yic sdIs,f§edee-;an.still write in. What

3gouldhyqugdofwiﬁh}thatfinfcrmafion?

. COMNISSIONER BRADFORD: Well, as long as it is not
part.of:fhe éroCeeding,Avefcanldbvioﬁsiy read yhatever we-
gete. Tﬁe differenée-iS'uhethe: we get everybody all excited
and fired up to comment; as against -- |

CHKIRHAN*PALLADINO;“.HY_own feelin§ was not that
stroné; .Thaf is:whr’I;ieft'“bublic" in there. My slight’
preferehce was fof‘pérties. But‘if iou have interested
public members'that“ﬁant to comment, I would certainly'fake'
into account their comments. |

COMMISSIONER AHEABNE: Len, when we reach our
decision on this, what kind of a status does all this
information have that comes in? Is this a deciéion that is
to be linked to that information? Is it an on—the-fecord
decision?

MR. BIQKWIT: I think you.would have to establish
the record that what va the hésis for your decision. I

think there is a very good chance that whatever decision you

ALDERSON REPORTING COMPANY, INC,
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‘reach wvould want to be litigated, and you would want a

record that was adequate for judicial.review.-
COMMISSIONER AHEARNE: I guess, on balance, ve

will focus the gquestion, but we might as well just ask the

"public, and then-you:have’got.everything.wrapped UDe

't},_COHMISSIONER_BREDFORD: Well, let us see, does

‘that meaﬁAybthéﬁé"id.étart building Federal Register

%publicatibnatimés:into;this?A'

 CHAIRNAN PALLADINO: T guess I am going to defer
ny vote'ﬁﬁtil:i he§r whét the legal counsel has after
reséarch; So you héve;raised~the'qu¢stion. We have not
answered'ig; But, in part,.because-youAindicﬁted you may
have some more information tofsuppiy-us.

| COMMISSTONER GILINSKYs Let us see, Len, if this
is<n§t part of the adjudication, hoﬁ coﬁld that be a
problem?

MR. BICKWIT: That is the ﬁroblem, that this is a
completeiy separate matter. If this is a completely
separate matter from the adjudication, then why are we
asking for.comment only from the parties to that
adjudicaiion?

CHAIRMAN PALLADINO: - We will await your researche.

COMHISSIONER GILINSKY: ﬁhat is the reason?

' MR. BICKWIT: I do not know what your reasoning

is. I was hoping it woulﬁ not go that way, so we could

ALDERSON REPORTING COMPANY, INC,
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"avoid the problem..

.CHAIRMANfPALLADINO: Well, if it is going to avoid

the problem, having heard your last comment, I would tend<to_

*lean more toward the public comment.

COHHISSIONER BRADFORD. It is not in my interest

1t0fdoﬁsowv But let me. counsel you by saylng that if the

‘reason you are: d01ng thls-ls to av01d the legal problem, - you

are not.going to avoid --;

""':‘-,3‘3{-'_cunmu—-w PALLADINO: Yes, you are still going: to
give uSItﬁéifésearch. I_am not counting this as a final
vote. | | |

Okay} are there'any-othet'issues that ve should
address on this matter? -

(No responseA)

CHAIRMAN PALLADINO: Okay. Thank you all very
huchlfo: coming. And we étand adjoﬁrnéd.

(Whereupon, at 12:35 pe.m., the Commission was

adjourned.)
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