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PROCEEDINGS.
CHAIRMAN PALLADINO: The meetihg‘will'please come - to.

order.

The subject of this morning's meeting is discussion

and possible vote on revised licensing procedures, proposed

ruie change tO'Part:Z;'aha we have had ?roposed papers from

the respéctive‘authors, and'Mrf Cotter, I believe, is going to
walk.us through fhe»documents. _l
MR. COTTER: Thank yc;u, Mr. Chairman.

This proposal relates toiamendments governing the

diséovery practice at the Commission, and those amendments may.

- be generallyvdivided'into«two subject matters; one dealing with

the -authority of the presiding officer at hearings to control

= and.otherwisecmanagé§discovery in the interest of ékpediting

ithe proceeding.

The second general portion relates specifically to
the discovery practicé‘in the use of intefrogatqries.
With respect to the amendments as a whole, as you

know, and as this paper outlines, there have been two proposed

rulemakings published; one in March .of 1981 and one in June of

1981, which]addreés the gehenal subject of discovery, and there:

have been -extensive comments in response to” those proposed

~ rulemakings, and I won't go through and repeat all the summary

- of the comment response.

With réspect to that portion of these discovery rule

ALDERSON REPORTING COMPANY, INC, |
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amendments pertaining to the authority of the presiding officérS'

to manégé,discovery-affirmatively,wthe proposal haé two elements:

One: is to make it expliéit‘in the regulations that
the.presiding officérs.do'haveﬂaffi:mative.authority to manage
diécoverf in thejinterest of’expeditiné ﬁhe proceediﬁg.

And the second is an affirmative statement éf the
presiding officer's‘authorityvto impose sanctionsfin.the event
that the ‘discovery rules'are not compliedzwiﬁh, or afe otherwiseﬁ
violated by thg parties to the proceeding;f |

CQMMiéSIbNER'AHEARNE: Do you have in.mind”what
sanctioné-fhose might be? |

MR. COTTER: Thefé-are two or three typical kinds.
One wquld:be:that in the7eveht of a viélatiop of discovery dr
refusai.to compiy:with<the discovery order, the<designated facts

may be taken as_established by the party which is seeking the

'Sanction, and against the‘party'whigh has committed the violation.

_‘A:secondﬂdne tvpically used would be to bar a party
from opposing somé'eléméht that,is in-dispute'in the proceeding,
or from intrbducing designatedvevidence ﬁhat miéhﬁ controvert
the elément that —-

COMMISSIONER AHEARNE: And you would see those as

sanctibns.the Board would take if the interrogatory was not

.certified?

MR.'COTTER:~ No, I wouldn't, off the top'of my'head,

_expect that in the case>aﬁfinterrogatory was not certified, but

'ALDERSON REPORTING COMPANY. INC.




it is certainly an available_poésibility.’
COMMISSIONER AHEARNE: Yes, I understand. I was speak-

. ing specifically to the issue of certification where, as I

“understand, in this rule change that's what sanction:is brought

Cin.”

1] —
§~ - MR. COTTER: Certification is only one  area in,
. 8. which sanctions could be imposed for refusal to comply with’ the
v —— [L— - -— - BRI e . .
N - .
§-_ 8 | discovery rules of the Commission.
N o | | N : ‘
2 .9 COMMISSIONER AHEARNE: Yes, I understand that. I'm
- , , . and € B
Q e e . o o '
-. § .10 | talking about specifically in your proposed rule change, at
] S Babanh : _ ) .
a é 11 least it seems the sanction discussion is linked to the
= : I ‘ :
g_ 12. certification, as far as asking what sanctions did you have in
= ' ' o : 4 '
g "S 13 | mind with respect to the rule change.
E. 14 o o MR. COTTER: ' Those sanctions, two which I just
£ : : : ' : '
= o ‘ : S
e 15 .mentioned, and a third, which would be either barring a party
& S ‘ - ,
= ' . .
s 16 | or their attorney from the proceeding, are certdinly possible
% 4 - ' . _ L :
g 17 sanctions for failing to comply with the certification require- -
B _
@ 5 o . , :
% 18 | ment. But T would not expect them to be applied except in
=2 - : . ‘
s 19 situations where following a failure to certify a discovery
< - .
]

20 | request, the party had been directed to do so, and had refused. 

21 ¢ o COMMISSIOHERVAHEARﬂE; ‘So'wh;t would you see as the
22 |- sanq#iop forufailure:to certify?
23_>  - ” . MR; COfTER; Well, there's énvéffirmativé sandtidn
. 24 ~and a n_é.gati.vé sanction.’ ‘f!..‘he negative sanction is that the
‘ 25 failure to ¢értify the discovery request means‘that it can be

ALDERSON REPORTING COMPANY, INC.
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‘simply ignored, and éo~it's;of,no effect. I would categorize

'that as a negative sanction, and I WOuld.expect that that wquld-be

perhaps the most frequént that.you would run into.
. COMMISSIONER AHEARNE: But don't you already say
that if it's not certified, it doesn‘tvhave to be followed?

MR..COTTER: Yes.

- COMMISSIONER AHEARNE: So that's ﬂbt part of the sancti

- MR. COTTER:‘-Yoﬁ're talking about anvaffirmative 
sandtioﬁ'imposéd by a presiding officer. |
COMMISSIONER AHEARNE: The sanction you have. put
in'sa&s if a discovery action is nof certified, or if a
cerfification'is-made in'violation.éf this subsectiqn, the:

presiding officer -- and.then;,whére‘appropriate shall impoée~ 

. upon the person .an appropriate sanction.

I was'ErYing-to understand ‘what that sanction wéuld
be. So far I don't find %ny. | o |
o MR. BOCRWITY I# the tYpicél situation where he
fails‘to cértify; ypu'WOuld tell him‘to céftify and warn him

and reprimand him for not having certified. - Then put that

. together with other violations to compose a more forceful sanctior

in the future.

 COMMISSIONER AHEARNE: By that reprimand, you mean

" he's been -a bad gquy or a bad woman, et cetera?

‘MR. BICKWIT: That's right.

. COMMISSIONER GILINSKY: Bad woman. I like that.

on.

3
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300 7TH STREET, S.W. , REPORTERS BUILDING, WASHINGTON, D.C. 20024 (202) 554-2345

10

11

12
18.|

- 14

15

16

17

18

19

20

21

22

23

24

25

“fails to certify the seqond.time, you'd say, "Look, that's too-

'in the federal court system, one of the things that happens

(Laughter.)
- COMMISSIONER AHEARNE: But that's the statement?
MR. BICKWIT: I think that would be the typical

sanction for failure to certify in the first instance. If he

much."
| CQMMISSIONER‘AHEARNE: I.gather by the way lawyers
normaliy Qrite to each other, that intemperate language is
normaliy common, but that'kind gf‘chastisement woﬂld'not
necessarily be very sevére; is that cofrecﬁ?
| ‘MR; BICKW;Tt it's not just'a lawyer writiﬁg‘to a
Lawyer. It's a'judge séying,.“This‘is=a.sanction."
| | .MR; SHAPAR:,VOf coﬁrse,-oné.has to remember>thét
the one. asking for discovery wants something, and if he‘doésn't.
certify; he dOesﬁff get‘it;‘ |
_COMﬁISSIONER.AHEARNEQ ieéh,i know, but it alréady.éaysl
ifj:Ait's noﬁ ceftified, iﬁ-doesn’t have ﬁo be-answered.-»IFm’
trying to figure. out what the sénction is;'
: MR. SHAPAR; Réprimand censure.
MR. BICKWITQ I think the first time he fails to
eertify, you wouldn'£ want,ﬁo go bevond that as a.sanction.
The second.timé he fails,.you,might}wént to.

COMMISSIONER AHEARNE: My'uﬁderstandihg_is, at least

when you don't do what you're.supposéd to do, is they make the

ALDERSON REPORTING COMPANY, INC.
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- lawyer pay for it.

‘MR. COTTER: That's correct. And as originally

proposed, I -did put that in there and was caught up. We do not

have the authority, which has to be contained by statute.

COMMISSIONER AHEARNE: I see.

MR. SHAPAR: Would you like us to relegislate?

'(Laughter.)

COMMISSIONER AHEARNE: No, I think vou're busy enough.

[

MR. COTTER: The ultimate answer to your question is

that failure to certify, if not corrected, and if the failure

result, if appropriate .—-- and the operative words. are "if

continues after they have been directed to certify, can then

appropriate™ =-- in: the sanctions that. I started to describe

earlier.

COMMISSIONER BRADFORD: Maybe I missed something,

parties certify?

MR. COTTER: I think fhe likelihood is very slim.

‘is thererthelslightest likelihood of this? Why wouldn't the

_but

~ COMMISSIONER BRADFORD: The more serious question is

what happens if they certify falsely. But I should think

failure to certify would at most be an oversight and would be

corrected.

COMMISSIONER AHEARNE: I would think so.

MR. SHAPAR: In most cases; not necessarily in all.

MR. BICKWIT:

But even in those cases where there

' ALDERSON REPORTING COMPANY, INC.
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was some sinister intent at work, I suppose they.would-still
certify on demand or else they wouldn;t have an effectivé
interfogatory. Are you thinking they might withdraw it at that
point?‘ |

MR. SHAPAR: I'm thinking they might test the rule.

They might just be pa:ticularly obdurate. We've had examples

of this in the past.
4"COMMISSIONER GILINSKY: I wonder if we could back
out of £his,rabbit hole. |
| (Laughter.)
MR. SHAPAR: Full bore.
COMMISSIONER AHEARNE: wé'v¢ already gone down a
couple of éweeping-éhangesAwe-made‘earlier.this year.
CHAIRMAﬁiPALLAﬁINO:  Tony, there is a fair question:
What do-ydu.see as:-the benefit of thisvproposal, this
particulartfeatufe of the proposai? .

MR. COTTER: The ability of the'presiding of ficer

. to impose a sanction for failure to certify.

 CHATRMAN PALLADINO: Why do you view .
éertificatioh as the important feature of this?
| MR.1COTTER: It's the certification reguirement.
CHAIRMAN PALLADINO: The certification itself.
. MR. éOTTER: it imﬁéses an affirmative obliqationl
onAthe parties to the proceeding.at the outset:not'to abuse

the discovery process.

ALDERSON REPORTING COMPANY, INC.
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MR. SHAPAR: The more gulliblé iand naive lawyer will
thinkvit means something. |
| (Laughter.)
: CHAIRMAN PALLADINb:_ It's the other léwyers that
I'm worried about. | | |
CdMMISSIONER BRADFORD: Tt's the gullible and naive
Commissioﬁefs.that.concern me. | .
| CHAIRMAN PALLADINO: I would be very careful on what
I certifiedﬂ but then I'm not a lawyer. But lawyers would be
equally careful.' |
COMMISSIONER BRADFORD: Actﬁally, then, there is a
poiht hidden'in‘that one, which.is.the.buéfness of certifying
théﬁ somethipg-is:nbt-undﬁly.burdensome_is tricky, because you

doh‘t réallygknow'what the burden on the recipient is going to

You can argue that the burden, whatever it is, ‘isn't
undue bécaﬁse,your questioﬁ'is so importaﬁt, but the fact is -- .

" MR. COTTER: In that vein} it addresses thé element
of where.youvhave done somethihé a number of £imes, -Youihave

built up an expertise in it, and where you have conducted

- discovery in these kinds of proceedings for a number of times,

“you have.a_file,PrQbably'about three or four inches thick of.

standard questions that you can simply take out, Xerox, change

the heading and send it in, and this certification makes it a

lot more difficult to do that.

ALDERSON REPORTING COMPANY, INC.
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MR. SHAPAR: I might also add this doesn't come
fuil.bloWn'oueiof somebody's mind here at the NRC. It represents
a proposal by the august body; the Committee of the judicial»
Conference of the UnitedlStates, based on a-wealth of e#perience
and a wide'variety ef'proceedings; |
| | COMMISSIONER AHEARNE: Yee, but wereithey speaking
to federal courtslot our,kinde of courts?
MR. SHAPAR: They were speaking to federal courts.
COMMISSIONER AHEARNE: Where they can put on the
sanctions pay. |
MR. SHAPAR:F Sure. Bﬁt'I don't think that's enough

of a distinction to illustrate a big chasm between the two

processes.

COMMISSIONER AHEARNE: I notice our -- T guess the
excitement of the hearinj‘wae too much for the'television ﬁen.
CLaughtef;) | |
 COMMISSIONER BRADFORD: - They made clear at the-outeet
that they were seekina file footage, énd I think that's exactly.
whaf they_get. -
o (Laughter.)

CHAIRMAN PALLADINO:.,They already took five minutes

fworth_of £ilm, and they can't show more than about 30 seconds.

COMMISSIONER AHEARNHE:  Particularly of this subject.
(Laughter.)

' CHAIRMAN PALLADINO: Do you have more questions on this

ALDERSON REPORTING COMPANY, INC.
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or do you want to go on?
| All right, why don't we go on.

MR. COTTER: The first category I just discussed was

'the.affirmative~authority placed explicitly on the presiding

officer to manage discovery in the particular case.
The second general category is more narrow, and

that is the amendment of the rules addressing the use of

¢

)
interrogatories, and that essentially -- this proposal has two

[

elements to it:

The first is to establish in the rules the general

‘principal relating to the use of interrogatories where they

address mixed questibns of fact and lawy and the purpose of
pﬁtting that in here, in my mind, is twofold:

One,.to make clear what in fact has been the practice
of the Comﬁission, which is to foliow the practice in the federal
courts, as stated in the Federal Rules of Civil Précedure, and
then tested through a variety of cases under those rules.

That establishes the context for the second portion
of the proposed amendmeht respecting interrogatbries,vhich is
to limit the use of interrogétories,against the Staff to make

it explicit that the Staff should not be required to perform

‘additional work in response to interrogatories.

I should give credit where credit is due. That
proposal and the introductory language to it were conceived and

crafted by the Office Qf the Executive ILegal Director.

ALDERSON REPORTING COMPANY, INC.
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MR. SHA?AR: As a fall-back poSition.

MR. COTTER: I think that essentially is.én outline
of the proposalf |

CHAIRMAN.PALLADINO: We are only deéling on the one
that,ybu prepared>and not the other one. that came in?

MR. COTTER: No, both.

._CQMMISSIONER AHEA#NEs ‘What was the other one?
CHAIRMAN PALLADINO: On ex?ress mail.

[

'MR. BICKWIT: We weren't‘intending you to deal with

that one.

CHAIRMAN PALLADINO: You weren't intending for us to
deal with that todav. Okay..
Questions? John?

COMMISSIONER AHEARNE: First, Tony, I gather that in

.looking thfough'here,uh the sections you have underlined don't

‘necessarily indicate all the changes.

MR. COTTER: The section in the back showing the new
language is supposed to show all the changes.
COMMISSIONER AHEARNE: It may just be minor other

changes, but when I checked with the current version of the

‘book that I have, at least, I'bnly found in just doing a sample

check on page 22 at the top where vou are making the -- talking N
about the'chanées in 2.740(b), you have added theiphrase the
third line down "other member or officer."

So I wasn't sure how many other places there were.

ALDERSON REPORTING COMPANY, INC.
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MR. COTTER: That's the only one I know of, .and I

think I was doing that in the course of cbnforming it to the
language'at present..
| COMMISSIONER AHEARNE: My first question is how manf
other changes might there be;
o MR. COTTER: None that I know of.
. COMMISSIONER. AHEARNE: Well, then I find oﬁ, page 18‘
in Section (iv) =-- at least my book doesn't have any‘.740(b)(c).'
MR. BICKWIT: I think that's an error. It's a .740B
without parentheses.. | |
.MR;vCOTEER:-FNo, there is a new section (c), isn't
theré?
- MR. BICKWIT: Yes, but I think_what;s ﬁeant thére is
.7403 Without parentheses aﬁd’then (c).in parenthesés, and that.
is théAnew-sedtion,  | |
COD’IMIS_SI.ONEli'AHEARNE: 'All I'm pointing out is there

are a few places where it wasn't clear what was- addressed.

'So you're saying this is a -- 2.740, no paren B, section (c)?

MR. BICKWIT: That's right, and that section is on
page 21.
MR. COTTER:  That's my favorite section .740B(c).

MR. BICKWIT: On 22.

COMMISSIONER AHFARNE: MNow if you have if I could

address -- you say that at the top of page 4 in your introductory

sectiqn; "The rule adds elements in. the discovery process of

ALDERSON REPORTING COMPANY, INC.
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affirmative responsibility to eliminate that which is unduly

burdensome or expensive."

Expensive, meaning?

MR. COTTER: That the cost of responding to the

. request exceeds the value of the response.

COMMISSIONER AHEARNE: It's a dollar value?

MR. COTTER: Yes.

COMMISSIONER AHEARNE: How is that supposed to be

L

judged?

MR. COTTER: There is some case law on it that I

can't recite to'yvou, but the combination is unduly and expensive.

I presume the presidinq officers would refer to that kind of -

éase-law-

:.CQMMISSIONER AHEARNE: Do you expect_tﬁat to be
often? | ‘ | |

MR, COTTER: T havé no way of responding to it.
I would not, geherally;

| MR. SHAPAR: I think maybe theintervenors-with
theileast fesources might resort to that.
| COMMISSIONER'AHEARNE: You mean as a ==

MR. SHAPAR: Yeah.

COMMISSIONER AHEARNE: I was having difficulty

used

No,

understanding the difference between burdensome and expensive.

MR. SHAPAR: What is unduly burdensome to the

Commission Staff is not necessarily undulv expensive. The

ALDERSON REPORTING COMPANY, INC.
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16
considerations may be the availability of the Staff to respond
to it. But what the Staff would fiﬁd unduly burdensome because
of limited resources could be both unduly burdensome and
primarily unduly expensive for an intervenor with more limited
resources. |

COMMISSIONER AHEARNE: On page 11, you were using
this -- and I gather this becomes a fundamental support for one
of your proﬁosals -~ a district court ruléq

MR. COTTER: Yes.

COMMISSIONER AHEARNE: And since I find myself
substantialiy in disagreement with this statement because I
think it is greatly open-ended, namely the practical test is
the questions -~ would an answer serve any substantial purpose.
That seems to be so extremely subjective, and also probably
ﬁot reélly able to be answered until you see the answer, to
have wondered whether there was any extensive further court
decisions.going up farther where that issue had been argued
out.

MR. COTTER: I think this is a standard reference
and it has been used as a standard in a number of cases since.
I could give you chapter and verse on it, but i don't have it now/

MR. SHAPAR: It's not really the court, if you

who is recognized as the greatest authority in the United States.

COMMISSIONER GILINSKY: Why don't we bring him in?

ALDERSON REPORTING COMPANY, INC.
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MR. SHAPAR: This céurt justlhappened to citelhim,
but any other court could cite hiﬁ'and.frequently does;b
He's from Yale Léw School.
COMMISSIOﬁER AHEARNE: This causes you no concern?
MR. SHAPAR: He taught me procedure, so I buy this
quote. | |
' COMMISSIONER BRADFORD: No showing off.
COMMISSIONER AHEARNE: That's a non sequitur..
' COMMISSIONER GILINSKY: Did you pass that one?
COMMISSIONER AHEARNE: That doesn't follow, becausé_
he taught you procedure, you accept.his-position;

MR.SHAPAR: No, because of his reputation.

'COMMISSIONER AHEARNE: My problem is when you.say

'WOuld.an answer serve a substantial purpoSe,;obﬁiously’anybody'b

is going to argue they're asking the question because it's going

- to serve a substantial purpose, and it doesn't seem to me that's

any kind of test that you can apply to discard ény answer.

In fact, it seéms to be a test tonalﬁost any
qﬁestion.

 (Commissioner Gilinsky left at 10:25 a.m.)

MR..SHAPAR: -But it has to be ruled on.

.COMMISSIONER AHEARNE: Yes, butilétér_on aﬁproposal
goes on,tb.say tﬁat challénges can be deferred. - |

MR. BICKWIT: What you're asking .in essence is for

‘the adjudicator to make a judgment about whether he sees the

- ALDERSON REPORTING COMPANY, INC.
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discovery goiﬁé anywhere. If he doés, he.lets it.gof

%COMMISSIONER AHEARNE:‘ It says on page 22, which
Tony says'ié his-favorité séction -

| MR. COTTER: ‘No, .740B(c).

COMMISSIONER AHEARNE: It says, "An interrogatory
otherwise pfopér iS*nO# neceséarily objectionable merely beéause
an answer"to;ﬁhé interrogatory involves an bpinion. However,
the presi&ing officer may order that such an interrogatory need
not be answered until aftér designated'discbvery'haS’béen
cohp;éted-“'  |

‘MR. COTTER: If yoﬁ‘ll.excuse me, I think that's a

_non_sequitur.‘.The fact that the presiding officer can interrupt

the interrogatéry‘process.and direct some other approach be

taken has: nothing to do with whether or not answering the

- interrogatory would serve a substantial purpose.

COMMISSIONER AHEARNE: But your conclusion is that
this is not going to lead to postponing the’day,of reckoning

on whether that was a proper issue to be raised?

‘ ALDERSON REPORTING COMPANY, INC.
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" HR. COTTER: I'm not sure I understand what you're
_.2saying.. » |

3 'MR. SHAPAR: T didn't either.

4 ~ COMMISSIONER ABEARNE: Where I thought we were

5éoming oﬁt,ptiginéiiy is that you éannot challehge the staff
 8and ask themmabout their matteré of opinion. And at least I
7 see undetlined here the idea that yes, you can ask them

8 about hatters of opinion,-is'that not'cofréct?

9. . MR. COTTEﬁ; That's corfect. Bﬁt I don't
10undefétand your problem.

T _ COHMISSIONER AHEARNE: You can ask thenm.

12 HR. COTTER: You can ask;them about matters of .
1éopiﬁion on whicﬁ thef have done some work to form an opinion.
14 | ‘ZA _ f.ﬁR.,SHBPﬂR:;-In other'ﬁofds, do you have.én '
f5opinion;LStaff? The staffvsayé YesSe. The next quéstion is
163ha£ isAit; and the staff would answer in'accordance_with_
17 this rule. | |

18 . CHAIRMAN PALLADINO: But I think one of the items
19 we had concern about, our concern was expresseﬁ about, was
‘ZOprobing the thought process. This does.not suggestAthat fou
m.can probe the thought'process;

22 ‘ -AMR. SHAPAR: That was a very inexact'way”of
éSdescribing,a;geheral result that_we ﬁaqted. In a sense they
24 can prqbé the-staff's-mental processes'to the extent the |

256 staff has already done the work and reached the conclusion

ALDERSON REPORTING COMPANY, INC,
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"1 and has'a conclusion.. )
S 2 ' COﬁHISSIOHER AHEARNE: Good. I would have thought
v3'vhenAyou asked'fér an opinion you're asking for more than

4 the-conqlusioﬁ, is that not true? '

5 .. h HR. SHAPAR: The'rule says you can also ask for

6 the analytical methods that the staff used to reach its

-~

‘conclusion, but .you could not ask under the rule well, ﬁhy

[o 4]

-di&n'tfydu do it é differén? waye. _

A;9' N COMMISSIONER AHEARNE : »I gather this is'ﬁowAtaking
101angua§e out of one of the Federal Rules of Practice.

11 'MR. COTTERs. How has that been interpreted in the.
- 12 courts? Or'let-me ask a more difect guestion. What
13diffefénce'do fog'expéct this would make, fhe presénée of
14 this in our rules, what difference dc you seé:that:making in
‘150u# proceedinds? | ) |

16 - : .HR._COTTEﬁ: It affirmafively pg£S'in the rule

17 what had only.béen-previously adverted to iﬁithe appendices
.18des¢ribed,iﬁ the-applicétion for operation of the rules. It
19§ut$ éveryone on notice thét in'deéling wiih'éqestioné such
20 as fhésé‘that ;hey and the presidipg officer can and will

21 look t0'£he case 1awfinterpreting this rule and applying it.
22 - COMMISSIONER AHEARNE: Does the case law in the
é3feder§iAcourt system really apply to the kinds of cases we
j24havé? I'm not sure whaﬁ that ansvwer means. |

25 . MR. COTTER: If you're talking about subject

ALDERSON REPORTING COMPANY, INC,
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matters, a generalization, no. But if you're talkiqg-about

2 the principle oflquestionSAbeing aéked tﬁat -

3 COMMISSIONER AHEARNE: My concern was I thought
.4 underlying all this was that one of the parties in our
>5étoceeding, name1y the staff, was going to be treated
.6differentlya |

7 MR. COTTER: They are.

8 . COHHISSIQKERIAHER?NE:. Knd is it therefofe true.

9 that ﬁhen'YOu gd out and look at how has this rulé been
‘1Qapp1ied in federa; courts where thgre.isn't»such separate:
11 parties, is that application in the federal cour£ tradition
12goiﬁg to help or harm;this underlying theme’which at least
13,some'§f us were trying to-push,_namely to treat the staff
14 differently? o

15A“._;“€ ﬁR; CCTTERa~ The treatﬁent ofifherstaff

16 diffeteﬁtly is-COntained in a separate section which is mdre?‘

17 specific than this rulé'of generaliapplicétioh.

18 . COMMISSIONER AHEARNE: You mean 20.
19, 'MR. COTTER: Yes.
20 COMMISSIONER AHEARNE: But if I look back on page

21. 18, particularly now, as Leonard pointed out, for .7403(c)
.22 it éays that*7u0B(¢) é?plies to the interfoga;ories éérved
Zapufsuant ﬁo 720. So it would seem that this overrides
24anything in 720 that protects the staff.

25 ' MR. BICKWIT: I don't think it’s inconsistent in

ALDERSON REPORTING COMPANY, INC,
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anything that protects the staff.

" ¥R. SHAPAR: This is general protection for

"everybody, but £he staff has further general prdtection.

MR. COTTER: The specific is controlling over the
general, and thes= are aﬁendments to the geﬁeral rules of
application which are then overridden to the extent that the
specific rule gbverning the‘discovery of the interrogatories
against the staff would ovefride.

| COMMISSIONER AHEARNE: Which takes precedence, 40
or 207? |
- MR COTTEB} Twenty.

CQMHISSIONEBZAHEBRNE: You're éaying that when it
says the provisions of 40 apply to 20, that doesn't mean
thatVQd overrides:zd-

MR. COTTER: No. But it means that to the extent

that 20 does not.give a- specific protection to .the staff on

a specific area that uo“appliés to the staff.

COMMISSIONER AHﬁARNE: What abbut the other way
around? If 4C §eems to weaken the protection of 20 --.

MR. COTTER: That's not the reiationshib-between_
them.

CONMISSTONER AHEARNE: Except that 40 has this
phrase: "Discovery ié allowable to the exteﬁt that an
ahswér Qouid éerve'a éubsfantial purpose.”

MR. BICKWIT: Where is. that?

ALDERSON REPORTING COMPANY, INC, -
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COEMISSIONER AHEARNE: The same page, 18, |
'7u0(b)(2)- And tﬁat seems to weaken the protection of the
staff, doesn't it?

| HR . COTTERs Ii;s like.séying -- to g;vé you an
example,‘eferyone is required tb go.fo the hearing, buﬁ'the
government has to use Texas International Airlines out of
Baltimo;e,'and the fact that everycneAhas to go to the
"hearing does not change the.narréwer-restriction that the
‘governhent has to use a pérfidular.airline from a particular
place. .‘ | » |
| MR.ABICKﬁITa” I think your peint is it could be
made clearer, and I,agree‘with that point. What you want to
say is_to;the éxtent these are consistent-with 720,;thef
apply; but if they could be read as.inconsiétent, they do
not'apély}_ ILdon’t See‘anyfdoncéptﬁal difference.

COMMISSIONER AHEARNE: Yes.

HR.NCOTTER:‘ That to me is redundant, because it's
very clear from;the iﬁterpretation'énd.applicafion of rules
and procedures that it's not ﬁecessary.

MR. BICKWIT: It doesn’'t hurt.
_MRmeHRPAR:' If it gets you one vote, it's
necessarye. - _

CHAIRHAN_?AiLADINO;I We':e'used to redundancy.

(Laughter.) | o

MR. COTTER: That's why we end up with 740B(c).

ALDERSON REPORTING COMPANY, INC,
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MR. BICKWIT: I think it is susceptible to some
confuéion; I really do. I hate to a¢mit it.
_A(Laughter.) .
COMMISSIONER BRADFORD: What you want then is a

clear statement that evenbif discovery will serve a

"substantial purpose -- even if that will setve a Substahtial‘

purpose, it won't be permitted.

MR. BICKWIT: Tha;'s'right.

COMMISSIONER AHEARRNE: That's true, because
snpsténtial purpose is open -- ;t least I believe thai
subétaﬁtial pﬁrposé is the_kind of standard which it is so.
hard to tell whéther.it's met or not. In the practice
what’s goin§ to happeh.is our béatds will say yell, we'te
notffeally'sﬁre, but it_probably.could;bg shown td-meet
suﬁsféntial purpbse so we'll.alloulity,becausé it ﬁill.be [=¥e]
hard to p;Sve'that it wouldﬂ'tsmeef a. substantial purpose.

| "MR. BICKWIT: You are reining in:the discretion to
find substantial pu:pose;'and the way you've phrased it is
unfortunate. » |

COMMISSIONER BRADfQRD: I think it's entirely
accurate.  You're stating one half of the'cése which is the
reining in of discretioﬁ. But the fact is even when there ié

clearly a substantial purpose --

MR. BICKWIT: If in the opinion of the

administratiVe judge there is substantial purpose but it

_ ~ ALDERSON REPORTING COMPANY, INC, TN
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;iblafes the constraints of that section, he can‘'t ailow'the
2 discovery.
3 COHMISSIONER.BﬁADFORD: That's my boint; It’s not
 4fjus£ the case whére-he is in doubt that it's discretionarye.
5 - " MR. BICKNIT: He's arjudge; he's not a
6 legislator.. This is the leéislative body.‘
7 . COMMISSIONER BRADFORD: - Righte. That's why I'm
85&ying-you-may‘hé losing a Yote'here.' You may have gained

9 three but --

10 ' (Laughter.)
11 | ; CHkIEﬁﬁN~PALLkDINOa Do you know how to fix it up?
12 MR. BICKWIT: TYes. | - |

13  COMMISSTONER BRADFORD: “Fix it up” isn't quite

14the.;ight wordr

15 L(Léughter.f

16 . i COHHiSSIORER AHEARNEa’ Of course, 720 does_do on -
17£o.sayrthat in a.proceéding NRC staff will make available
18 for items which are relevant to the issues in the proceeding,,
19 . WR. SHAPAR: But there's another section in the
. 20 existing rule that says right'riéht now théy can only get
21 interrogatories fronm thelétaff if it's necessary for proper
22 decision in the case andAit's nbt reasonably-obtainablé

23 elsewhere. And on top of that there's the -additional
24restriction imposed by this rule. jOne covers the generdl

25 area; one covers the specific area. There's really no

-
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conflict. But to the extent your thought can be
implemented, it's easy to implement.

COMMISSIONER AHEARNE: And now cﬁn I get back,

rthough;;where I'm still obviously having difficulty with

B(c). fell me a little bit moré, or Howafd, you tell me;
Do you see it having ény effect on prﬁceedings, and if S0,
what would it be? |

| MR. SHAPAR: In tPis whole generéi thiﬁg of giving
the boards the initiative to control discovery, I am on

reco:d dS'saying;that I think it haS'potential for being

Amildly beneficial.

(Laughter.) .
And T concur in this rule as proposed by Tony
Cotter;

| ;COHHISSIONERtKHEKBNE:-.Coﬁld-you explain to me
this,miid.peneficial effect?
| MR. ROSENTHAL: Potential.

‘(Laughter.) . | »

COﬁHISSiONER:AHEHRNE: What would it do?

"MR. SHAPARa  The way the'system now works, thel
boards sort df sit back, or the rules encourage theﬁ~in
effect to.sit back and wvait for thé parties to scream about
abuses of discdvery. This rule in effect tellé the boatds
you dQn't haye to wait uﬂtil thé parties scrégm;<kind of | : o

monitor discovery on your own. If you think it's being

. ALDERSON REPORTING COMPANY, INC,
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abused, stop it or control it.
Another reason I think it can be mildly beneficial

is because I think some boards are going to be aggressive

-about it, and where the'parties are not objecting on their

-own, which can occur on rare occasions for special reasons --

COMMISSIONER BRADFORD: Vis-a-vis the staff now

‘given. the various changes of the last six months or so, do

\you think there are 51tuatlons in which the staff is not

objectlng to dlscovery that it feels is unduly burdensome?
MR. SHAPAR: Yes-.
COMMISSIONER BRADFORD: Why is that?

MR. SHAPARs I think this came out in a prior

discussion. I think what I said and believe is that what

the staff does is keeps its eye mainly or to a large extent

T should say on whether or not its action is going to hold

up a proceeding.

In éther ﬁofds,'thé staff in the past has not
ohjecfed éven where it'could under fhe present rqle wheré it
thdught‘weil; is if worth it to'maybg lose a week's time on
this case whilé it objects and waits for tﬁe>b6ard to rule
on it, and two or three weeks go by of legal squabbling of
Qhether or_nbt it should answer the interrogatory. We'll go‘
back aﬁd &heck with Denton and see well, what's tﬁis going
to do io you if you answer.tﬁe-70 interrogatéries in the

seismic area, and he says --

ALDERSON REPORTING COMPANY, INC, -
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'COMMISSIONER BRADFORD: I might actually have to
look at the blueprints. | |

MR. SHAPAR:¢ So it's a judgment call about ﬁhether'
or-noﬁlswallowing ouf rights, which we freqguently do, ﬁould |

‘be beneficial to the overall process or won't be, so it's

-innately a judgment call. By gding ahead and doing the work

even,though-we~don't-have~to~in theory, will that advance

‘the case and gét it decided more quicklye.

COMNISSIONER BRADFORD: How do' those mathematics
change,nbw? .Instéad of haﬁing the option of going ahead and
anséering the inﬁerrogatories andksavind the time, what ﬁ
you‘vefgotxis a situation in which the.boa;d members ﬁill
alﬁéis'use the fime because’ they have to review all the
ipterﬁogatories, including the onés which are not being
objegted to, so that £he~b9afd will in all cases lose fhe
time.thaéiit now only loses in those cases where the pérties
Qbﬁect; | ‘ | |

|  33. SHAPAR: I don't think that's right, because
you‘té dealiné essentially with.a'period-of.“dead tiﬁer”v
Diséovety is before yéu Qet to hearihg.l The.boards-will be
receiving"copiéé of requests for the discovery, and they
will, I guess, See some cases_where it looks funny;
. Now, there are lofs of wayé they cah handle it.
“They-ﬁan arrange a_conférenge.call and see what's going{bn

here.

. ALDERSON REPORTING COMPANY, INC.
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. | 1 B ACOMHISSIONER 'BRADFORD: -AB'u"t if it's dea& At.ime},

2 then why is the staff shy about objecting? ‘

3 7‘ - MR. SHAPAR: Because it's not always dead time.

- 4 Sometimes you re- go.1ng to have discovery whlch is getting

‘5 pretty close to- the hearing process. .
‘6'. COMMISSIONER BRADFORD:.. And in.- that case it's llive

7 time, and in that case the board reviewing the | |

8 interrogstories, you're going to alwa&s iose time, instead

9-0f in those csses wvhere a party under the present rule -

10 o HR;"_ SHAPAR: I would hopev the bo_a-rdsiouid be just
11 as sensitive t-0~ the kind of practical considerations the.;
12 staff analyzes. To guote a case I think I have quotsd
| 13 be'fo_re, Illinois_ir- Noodleman, judges are nst presuming more. -

._ . v14~-in,tel;est ,than-othér' people. |
BT . CHAIRMAN PALLADINO: I guess, Tony, I'm surprised

16 every tim.e;this point i_s made}- it's dead R:iine,; that» you.

17 dvoh-"t' pnf in tﬁat.i_t nay be dead time in that particular
18-.c:ése; but ‘the most of your board,méml_)ers 'i-n‘the period in

19 which .thvere isA.a_L dead time in one case are reall‘y" worki'ng on
20 anothér case; and ‘s'o that it's n_o\t‘neces'sa'r':ily slack time

' 21 for theme.

22 MR. COTTER: That's right.
23 ¥R. sﬁAPAR; It may or may not be slack time
‘ . 24 depending on the ci'r'cumstahcés. | |
25 - . . COMMISSIONER AHEARNE: Let me. try again and s-eeiif'

ALDERSON REPORTING COMPANY, INC,
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H1'I'can get to'another,oﬁe of my concerns on that.
2 : ' CHAIRNMAN PALLADINOs Were you answered on the 6ne
3on‘page~22?' | ) | |
4 COMMISSIONER‘AHEARNE: I'm still on page 22. I
5 think what Howard is.really saying is it's a possible mild
lﬁbenéficiai plus. |
7. CHAIRMAN PALLADINO: This particular point?
8 | | COHHISSIOKER RHEARRE: Yes.‘
9 | ~ HR. BICKWIT: I thought_Howafd's'answer‘reiated to
10 the whole thing. . |
1" - MR. SHAPAR: Right, it did. |
12 ‘ ' COMMISSIONER AHEARNE: This particular section,
13 750B(c) . | - .
>34 _ MR. SHAPEB:. No. I was refetring to the general
“15'thing. | ” - . '
6. - COMMISSIONER AHEARNE: I'm talking about this
17particulér'piecer »What is the impact of fhat piece on our
-1&proéeedings? | | |
19  MR. SHAPAR: In the second half of page 222
V_26 | COHHISSIONER ZHEABNE; Yes; I‘aséuhe you've heard
21'it before. | | v
22 MR. SHAPAR: TYes, Iihave, but I want to make sure -

23 you get a responsive answer this time.

24 CHAIRMAN PALLADINO: Incidentally, this section

25 gave me the most trouble both with regard to its content and

ALDERSON REPORTING COMPANY, INC,
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with £égard fo py,understanding.

MR. SHAPAR: I would not consider this provision
-of much'value.
| . COMMISSIONER AHEARNE: My questiohAis what impact
would it have? | | |
ﬁR..SHkPARa Very little, in my opinion.
COMMISSIONER AHEARNE: Are you saying that as far
as.fou can tell that this w?ll not change the current | |
'practice?

MR. SHA?Kﬁ: Yes. That particular provision.

MR..BICKWiT: It is a codific#tion of the current
practice; therefore, it would not cﬁange the current |
-practiée. | _

MR.. SHAPAR:f But you_have to break it down; I

guess ydu have to look at the first sentence and then the

16 second sentence. The first sentence I could live without.

17
18

19

20

21
22
23
24

25

I dén';'think it's of much value.
COMMISSTIONER RHEARNE: It's not-ébjectionable :
‘ﬁerely bécause it calls for an opiﬂion. -
MR. SHAPAR: I gon"t thinkAitfs going to do very
‘much., |
) CHAIRMAN PALLADINO: .Is there a guestion now
,Hhether cr not you can ask a.question'that involﬁes-an

opinion?

MR. SHAPAR: No, I don't think so.
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CHAIBHAN PALLADINO: So you;re saying-this isn't
necesséry because it's understqod.. | ;
MR. SHAPAR: That's correcte.
CHAIRMAN PALLADINO: ‘I didn't think it was so;
MR SHAPARan_I believe it to be. |
vﬂ‘HR,.COTTER: I think that's essentiélly co:rect.”
This is, éccordin@ to the :uleé, what is the practiceQ

' COMNISSIONER AHEARNE: What you're saying is it's

:ésking fer an opinion, but if they were to be disallowed it

would be because thé subject matter on which the opinion was"
asked -- , ' |
MR. COTTER: Well, the history of this is-ﬁhét'it
arose primarily in connection with a.proﬁlem‘4-»and'1 hate
to-ge£ iht6 it -- of mixed questions of ia# and fact.
 MR. BICKWIT: Whose problem vas that? |
¥R. SHAPAR: .That was your prdblem.' No onevelse
rgised.it..'
| | (Laughter.) A

MR. COTTER: Well, to the extent that the term
"mental processeé"'was exfremely vague, this servéStté
establish a frame of reference by bringing in the hisfory of
the mixture Of.questions of law and fact. And'wﬁaf is'a
question of fact and what is a gquestion of law is sométhing

‘that defeats most law students and has been an extremeiy'
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difficult question to resolve.

MR.JSHAPAR: The smarter ones have never had any
trouble with it, thoughe.
HR.pCOTTﬁR: ﬁell,,there.aren't any of thoée here.
(Laughter.)
I thought it w0uld.be_useful uo bring in the body
of law explicitly>that.has addressed that question so.that
there could be guidance ava}lable. o
COHHISSIONER AHEARNE: Somehow I think you're
bringing-ln-the camel's noisej; that's the feeling I get.

- COMMISSIONER BRADFORD: You're eaflier memo o©n

this sectidn.séys it's drawn from 33(b) of the Federal Rules

of Civil.Procédure. It doésn’t'seem tc have brought those

rules to any —- I guess 1f your questlon is what does it add"

to current-practlce, maybe not very much, but I'm also not

suré it does any harm. _

- COMMISSIONER AHEA_RNE::. Well; the reason I asked is
that at least‘the little backup reading I did on it -- I.
tried to go back through the Federal Rules of Practice and
supportlng explanatlons of that, and what was beglnnlng to
bother me was that all of those seemed to be appicable to
p:oblems'thut had come up Q:iof to the *70s, and it éame ub
in cases which T didn't think really translated tu.uur
Situatiou unlesé fou were assuming that the KRC.staff is

just 1like all the other parties.
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1 ‘ : And since*mf épproach, pereonal approach on a lot
2 of this had been to treat the NRC staff differently, I

3 yasn't really,comfortable with the fact that there is a body
'4.of federal tradition that now says how this is applied;

.5 because I wes afraid that if ir were applied that way, you

6 would end up.eaying the staff isn't any different than eny

7 other parties. | |
& ~ HR. BiCKWII: We.solved that proplem for “you.

9 pidn't we solve thafﬂwith this fix?

10. CHAIRnAu PALLADING: Well, I‘think'the'importént
11 part, at least in.my5mind; that helps us with the staff ie
12 the last ope}:and_it says that you can't ask them guestions :
13 of whj*diant'you;do it with a'different methode. So I saw
14 tvo .parts to this, one that says let's get a little more
 15d1sc1p11ne in the dlscovery process and glve the pre51d1ng
16 officer a chance;tO'do thisvjand the other that says look,

17youvcan't examine why a-person didn't do it by a different .

18 method..
19 ’}' MR. SHAPAR: Yes, exactly.
20 : CHAIRMAR PALLADIEO:' But .getting back to page 22,

21 it's the«second-sentence T have trouble with Just
22 understanding. Could you explain to me what it means?
23 , MR. COTTER: It means if the presiding officer

24 sees the parties are getting into some kind of protracted

25 impasse, he can intervene and say stop what you're doing now
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and do it another way.

CHAIRMAN PALLADINC: Are we talking now
specifiﬁally on page 22, "However, the presiding officer may
order, pursuant to its powers to supervise discovery, that
such an interrcgatory need not be answered until after
designated discovery has been completed,” which dcesn't make

sense to me. It says you don't have to answer it until

7

discovery has been complete?, but I thought the reason it
was asked was because the person wanted to participate in
discovery.

MR. BICKWIT: Until some other designated
discovery has been completed.

MR. COTTER: Discovery is a generic term; an
interrogatory is one form of discoverye.

MR. BICKWIT: And you don't have to ansver that
gquestion until you yourself have completed some discovery
that you're interested in.

COMMISSIONER ARHEARNE: So, for example, if there's
a contention raised and the staff aské on what is that
contention based, what information do you have, and the
ﬁerson raising the contention well, I don't want.to answer
that until I've>finished my discovery of the staff, then
it's possible the board would say all right, you don't have
to tell the staff on what you based your contention until

you've completed discovery of the staff.
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MR. BICKWIT: . Hell,-we have a contention rule that

we're considering an@.will probahiy relate to that kind of

- question.

 connissIoN£R_AHEARNE; No. But that provision
woulﬁ énable this to happen,'is that correct? o |

'MR. BICKWIT: Yes.

 MR. SHAPAR: That's highly unlikely.

CHAIRMAN PALLADINO: Your key word is

1”designa£ed,"‘ What does -

MR. BICKWIT: You're talking about an

interrogatory that Tony serves on me. The board says I

don't have to answer that interrogatory until I have a
dhance to.gonduc;<some diécovefx of my own. |
‘CHAIRHAN'PALLADINQ: Is that what "designated”
means?. | ‘ | |
| ' HR. BICKWIT: That is ome application of
"designated-"~vIt means a éertain discovery fhat is singled
out by the board as a p;econdition for the requirement to

answer that gquestion.

CHAIRHKAN PALLADINO:' Is it clear to ali.lawyers?
I mean, is it clear to the layperson? Is it clear encugh to
lawyers? |

MR. BIC?HIT;. That's clear. To me that's one of
the meanings. | “

CHAIRMAN PALLADINO: I don't mind words that are
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understood by the people that ought to understénd it, but I
am.leery when I don't understand ite.
MR. BICKWIT: I must say --

CHAIRMAN PALLADINOs - Can this be fixed up or

‘clarified a little bit?

MR. BICKWIT: If the Commiésion doesn't understand

'thiS'langqage,'I really don't see that anything is lost by

téking-it,éut. N
| Now, Tbﬁy'ma¥ want to dispute that. I think thaf
is a sufficient reason for dropping it.

CHAIRMAN PALLADINOs vaasn'f asking you to drop
it. I'was just trying to. understand it.

Hﬁ. BICKwIT;. The Strongest argument for droppiﬂg‘
it is that we could then move the‘discussion on'to'sometﬁing
elsé,'becauséfI don't regard this as an important part of
today*s discussioh.r

COHHISSIONER'AHEARNE: I have to exception that as

N

‘an operating theory, because otherwise we will eliminate all

fechnical rulese.

“HR. BICKWIT& Throughout this entire discussion
our office has regatded this provision as more trouble than
iﬁ’s.worth, and_I have never been-more convinced of thaf
than I am ét this moment. |

&R. COTTER: There may be particular words or

phrases in here that give you troubie in application, but I
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affirmative ability or power in the presiding officer to

‘'stop a discovery battlé among the parties which had

-degenerated into just. that, a discovery battle.

COHHISSIONEB AHEARNE: Waif a minute now. Howard
feit,.as I say, af'beét very lukewarm support. Len felt
that this was mofe'trouble ihan it was worthe.

MR. BICKWII:'.I"uould say opposition. -

‘COHHISSIONER.AHEA&NR: Alan?

MR. ROSENTHAL: I felt from the outset that it had
preciousﬂlittle~potén£ia1 worth, and I ﬁOW-tend to agree
with Len that on a cost-benefit balance in terms of
Cémmission tim; if nothinguélse there's_soﬁethihg to be said
fo;Ait;going. I hé& no objettion to it at'the-oufsef, but I
did“not.;-~in~agreem€n£.éith ién'i did not regard ihislés»
being é'kéj prbvisionsof'the overall disddvéry amendments.

-tonniSSIouER AHEARNE: So given that, Tony, would

you help me understand clearly then you believe --

. MR. COTTER: Because I'm thevonly one here who is:'

a presiding officér --

COMMISSIONER AHEARNE: ' I understand that
situation. 'But could you explgin again for me why you think
it wouid be really béneficial; What is the current problem

thisfis going to affect -—- to use an approach that. you have

challengéd<us with many times.-

ALDERSON REPORTING COMPANY, INC,
" 400 VIRGINIA AVE., S.W., WASHINGTON, D.C. 20024 (202) 554-2345




39

1 o : ,COHMISSIONER BRADFORDt. I can tell .'y'ou why I thinlt.
2it's neéeSsarym There aren't many sections in here that
A3»give guidancé-as‘toauhat is not objectionable. ' The basic

4 purpose of this rule is to lay out areas in whlch ve expect
5 the tree-to be pruned.back. I thlnk without some sectlons
6.such‘as this, the hoards may take it as guidance tec cut back-
7 on current practice. And by codifying this aspect of the

8 current practlce we secure 1t against the time at whlch the
9:hciady of common law in this area is going to be substantially
10 revised by what the Commission>puts out. So if you want to:
11 salvage a‘particuiar piece of the current practice, it's

12 worth doing s0 explicitly.

13 | , MR. COTTER:. I think you have to understand that 37
14 piece of iitigation.largely belongs;to the parties to it,
15‘andathat it is‘an.éffcrt.hy.both parties coning from o
16-opposite directions to state their side of an issue. And
17that traditionally, narticularly in this area‘of discovery,'
.18 the conduct of dlscovery has hlstorlcally since the federal
19 rules were put in place been a matter for the parties
"20themselves to manage and conduct.  And that the change that
21 this represents is to affirmatively say to the-presiding
226fficers‘you now have not simplf a'responsibility hut also
2éan authority;in thé interect of'expediting.the proceeding.tc
24étep in angd nanage discovery bx whatever.means you think'is

25 proper and will add to the efficient and expeditious
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1 consideration of the case.

2 o And by saying that affirmatively fo the board; you .
3 are péinting“them in a direction that they had not been
4 pointed. in nor had they really been autﬁorized fo go in the
5 past. Ahdfas i’understand it,'youlhave been saying all
_3 alﬁng~thét your coqcefn is to. tighten up these proceedings, »
7and I sée this as one way of doing it.
8 ‘ HR.‘ROSENTHAL: Isn*t it true that power of the
"9 poard -- we're ndw talking, I assume, about subsection (c),
_TOa:e'we.notﬂiand that’s all.
11 : Now, I go baék_and look-af +the bottom éf 18 and
12“the top.of. 19, and I thought in terﬁs of the powers of the
13 presiding §fficer'in thévcontrol ofldiscover} it was fairiy
14.yell spglied out_fhere, so that I don;t understand, Tony;
15'£rankiy'why the subséctidn (c) is necessary in ordeﬁ to 
{6reinfdrce.thé-authotity of a.licensingfbo;rd.
17  "' HR;.COTTEBa Because it's diffé:ent. «780(b)(2)
18 talks about the discovery and the standards that will;apply
19to it. It does not talk about coming in and saying not
20.simply that you can't do this because'it{s duplicatiie or
21expensive or what have ydu,'not simply sfopping ite
22 .740B(c) says you can come in and say do it's thié way
23 because 1it's better or faéter. Thﬁt‘s quite different.
‘24 : ¥R. SHAPAR: How about adding the word "manner?"

25 MR. BICKWIT: No. It does say you can do it.
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MR. ROSENTHAL: It looks to me like (b)(2) is. very

¥R. BICKWIT: It says it may be limited by the

presiding officer if he determines that the discovery is
attainable from some other method that's more convenient.
MR. COTTER: That doesn't say to him affirmatively

go and do it that wvay.

8 | MR. BICKWIT: I t?ink it does.

9 MR. COTTER: That makes him simply say stop.

10 (Commissioner Roberts exited at 10:55 a.m.)

1 MR. BICKWIT: I think he can't very well say stop

12 doing it that way because this other way is more convenient
18 and not authorize the doing of it the other waye.

14 CHAIRMARN PALLADINO: Let me ask a contrary

15 question. What's wrong with keeping this section (c) on

16 page 22 1in? |

17 MR. BICKWIT: I don't think there's anything wrong
18 with it.

19 CHAIRMAN PALLADINO: Because a layperson might --
20 well, my feeling after I read this whole document was that
21 it was a significant improvement in what we're doing, and my
22 problem was understanding the specific usage of language

23 such as the one in paragraph (c).

24 | COMMISSIONER AHEARNE: Tony, another argument

25 against (c), at least for me, which I think would support
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Peter --

" MR. COTTER: It's the assumption the presiding

"officer is going to come in and abuse the parties by

‘restricting their activities.

COMHISSIONER AHEARNE: No, no. One of the odd
piéces~6f literature I quicklyTscanhed was something put
together I guess at least dhder'the name of Howard's former

teacher, and some of the history of this seemed to be that

' this was put in because the courts before had‘heen,too'

rigid. And when tﬁis went into the Code of Federal
Regulatiqns it was to provide some greatér flexibility, to
point out that some of the questions that have been thrown
out'shouldn't have been thrown out.. And so from Peter's
point of view.codifying_this might be to prévent-uS’from
heéomihgjtooirigid; I‘didn't think we-were; sb I'm uneasy
aboutlifw |

"HR.‘COITER; I don't think that follqés, because

this doesn't say throw something out; it says consider an

alternativee. A
COMMISSIONER AHEARNE: That's right. It says what
could stay in. I'm Jjust very uneasy about this, and I can't

vote for it at the moment. I would really have to think

more about thise.

CHRIRHAK PALIADIKO; We havevhad‘recbmmendations

that we --
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COHHISSIONER.BRADEORDa"Tﬁere are really a few
separate points, thé one'thét applies to the second
sentence, of ﬁhéther that really édds anything to the
earlier section.

| Thé first sentence was my main concern. .The
second one, I think it's probébly-truevthat it can be
derived from the earlierisection;

CHAIBHBB PALLADIXO: When you say “coﬁcern," you

‘mean you don't want it in?

COMMISSIONER BRADFORD: No. I do want it in.
CHAIRHAN PALLAbINO: You do want it in. That fold
me sdmethihg, the first sentence. The second sentenée I had
great’diffiﬁulty just ﬁnderstandiﬁg.

| COMMISSIONER AHEARNE: My problem is I think they
both tell me sSomething, and I'm not CAmfortable wifh what
they tell me. . . | |
'CHAIﬁHAN PALLAﬁIﬁO&‘.Eurther quesiionsj
COMMISSIONER AHEARNE: I have just one other
quesfidn ﬁﬁich'wasn't'related to‘that one. When you're
talking about the sanction.secfion on pagef21_where you talk

about an appropriaté sanction pursuant to Section 2.707,

shouldn't have some kind of conforming change to 2.707 to

pick up this? And it's just a minor guestion.

HR; BICKWIT: I don't think it's really hecessary.

' COMMISSIONER AHEARNE: It's very minor.
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MR. BICKWIT: I think 2.707 by its terms applies
to éll discovery..
CHAIRMAN PALLADINO: Do you have quéétions?

COMMISSIONER BRADFORD: ~Just a couple. HMost of

"them ‘have been at’least discussed.

(Commissionerpﬂoberts entered at 11300 a.m.)

COMMISSIONER BRADFORD: What is the purpose for

'exceptional circumstances as a test against the staff by way

\ [}

‘of deposition? That's on page 24.

¥R. SHAPAR: This is not a change. This is.the
exisfing“fule; | |

"COMMISSIONER BRADFORD: Okay. Still, why is that
exceptiqnal.circumstance? An-eiceptiénal circumstance would
be an iqtervenor didn't have enough money to pay for a
dépositibn; ﬁutvasidé'ftom that -- | |

MR. SHAPAR:w YOu're asking a factual question} and
Ivcan answer it. The reason for that is the exiStiﬁg
restriction égainst discovety on.the‘staff.that its
resources wére.being tied up in discévery,’an attempt was
made, I think, when the rules were féstructured arouﬁd:that
time in 1972 to give the staff some protection against the

imposition-of»demands on its resources through discovery.

And since the staff put forward all these documents which it

put forward -- the SER, the EIS -- and the fact that its

testimony was made available prior to the hearing, it was
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felt that balancing. things out that staff people should not

"be deposed'unless there was first some justification for
'it. And that rule has remained in effect in its present

“form for about ten years..

COMMISSIONER BRADFbRD: What do you make of the

‘fact that at least one intervenor commented that a more

efficient waf‘to'conduct discovery would be for-the NRC to .

‘'sponsor a set of depositions at which instead of having so

‘much done through inteirogatories back and forth in the

mails: that the witnesses were eésentially available for
depositions? |

MR. SHAPAR: It would be an enormous drain.on
resourcese. | o | | |
COMMISSTONER BRADFORD: Are you saying it wouldn't
save aﬁy'time in the'Sensé of writteh interroéatories?

| MR. SHAPAR: I’thipk‘you'canft treat intervenors

aS’fungible. I'm saying that there are . some intervenors
where you might save time, élthéugh expe:ienéé has éhdwn
fhat when discofery'is tesorte& to -- and Alan made this
point in the’méhorandum.hé sent up abocut £hree weeks égb -
experience has not shown that when discbvery.is freely given
that it séves time at the hearing. That's no£ been our |
expetience. |

COHHISSIONER BRADFORD: I'm asking a different

duestion. I'm ésking whether it's possible to save’
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interrogatory time_throﬁgh the use of depositions.

MR. ROSENTHAL: I think it depends upon what's

" being sought by way of deposition. If the staff in order to

" respond to guestions at a deposition were required to

producé.five or six 6: seﬁen différent people with expertise
fin different afeas whovhave to then sit around for the
lehgth of the deposition waiting for questiohs_that might
'get.inﬁo iheir specific arég of expertise,,I-couid eﬂvisaqe
&~cpnsiderablyrgreater'time, staff time being consumed in
the deposition process than- would be in interrogatqriés
which'cﬁn bevmahaqed -- the answefs'tb_thosea' |
o On the other hand, I would*sﬁpposé that-if'it
involVéd one=staff person, it might well .be that that one
indiVidual'svtime,would’belless consuhed'at_a deposition .
taking-in.his office or somewhere within;the Commission
territofy than,it'would'pe his having;to put on hié.green
eyeshadeiénd‘w;ite out.lengthy qnswers tq.questions whiéh
then wéuld be revieved bf 75 differentvlevels up_the‘line.
So if you're looking at it from the sténdpoinﬁ éf'
timé consumption, deposition versus response to 
interrogatories, I ddn't think -- Hoﬁard or other members of
.the staff may have a different view of this -- but I don'£
think you. can generalize. . I think it would depend again .
‘upoh the nature of the inquify and again how many |

disciplines were involved and the like.
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1 »COMMI§§IONER BRADFORD: I guess what I'm feal;y.
23aski§-is whether there are ways that the presiding officers
3 could better use depositions as a technique in terms of
_4fexpeditiﬁg the brocess. tShould we be giving them more

5 discretion in that area to have depositions in place of
6in£efnoggtories?v '

7 'HR;fCOTTER:' The kind_of-thing'yoﬁ have in mind 1is
gnowibeinggdone‘in that pres?ding officers are much more
9£ré§uently saying to the partiés sit down togethét and talk,
10. and it's nof.ddne through‘the fofmalvdepositions SO that’it
ﬂfiS'discévery under oath.‘ But there is,.I beiieve,,éh
12incrgase in cﬁmﬁunication that'is proving very benefiéial.
13 b-_ COHHiSSIONER AHEARNE: Would we bé-legally able to
14 sponsor depositions?‘ | |

15: |

16.

17

18

19l

,20‘

21
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23

4

25
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1 HR. BICKWIT: TYes, I;think we woul&'be.

2 . COMMISSIONER AHEARNE: I thought part of the
3argumént on‘déposiiions and the reasén thef aré not used,
.4that ﬁuch is they're very expensive.

5 " MR. BICKWIT:' Yes. Our view is if you provide

6 procedural assistance to all parties} which is what is being
7suggestéd, you ar2 consistent with the aépropriations
&limitation._'That‘maf,not b? the view of all involved here,
9.but that is our view. |

10 - CHAIRMAN. PALLADINO: Well, that's certainly not my

11 views
12 ' . MR. BICKWIT: You're saying that's not your view

13 of the law or that's not your view of what_shoﬁld be done?
14 CHAIRMAN PALLADINO: Both.

15 : L MR»~§ICKHIT=' Okay. .Well,.I‘m n6t éoming dbwﬁ.bn.
16 the secénd:quesfidn.- On the first I disagréef o
17 CONHISSIONER AHEARNE: And T guess I'm with Peter
18-on intetestm Whether 6: not it would be —-- my own peréonal
19 experience fronm a previous agency, in which I had to hé"'

20 deposed ééveral-timeé)‘is I doubt wﬁéther it would save much
21 time. But nevertheless, if it would I would be in favor of
22 it. But.f guess I am dubious on -- i

éa : .COBMiSSIONER“BRADFORD: Aﬁe you sayiﬁg compared to
24having tb ansvwer those same gquestions in writing? '

25 S COMMISSIONER AHEARNE: Oh, absolutely. It would
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—h

have been much easier to answer them in writing.

2 _ . COMMISSIONER BRADFORD: I can't write faster thaﬁ
8 I can talk. | | - S

4 | COﬁHISSIONER.AHEARNE& It's sort of the differenée'
5Ebetween an oral exam and a take—home exanm. Onja take-home

6 exam you have to put the effort explicitly on those explicit
Tqueétions. An oral e#am iou have to prepare for how broad
8 that question can beqqme. . So I've found I had to spend
Qmuéh mdrevtime'préparing for‘the deposition than I wbuld
10 have spent ansvering it in writinge.
1 COMMISSIONER BRADFORD: What you also have to
12 xnow, thcugh,. is whatAhappens then at thé next stage, namely
13 the hearing itself, whefhef'the witness‘tesponded to
14 interrogatories, then«spendS'a-lot mo;e-time'--
15 N COMMISSIONER AHEARNE: Absolutely. And the
16&i£fefence'alsdi as Alan'pointed out,.theie is a,mﬁltipie
17 layer review: on the wtitteﬁ answérs.. | |
18 - .'CHAIRHAN'PALLADINO:, Pete, I don't underétand.tﬁe
19 focus of your question. Afé you saying that ;—
20 COHHISSIONER-BRADFORD:. i étartéd out talking
ZTaﬁout the exceptional circumstance test, but what I was
22. really interested in iight of some df the cqmments we
23 received, whethér ﬁe-could make'morévcteativé-use of'a
'24depositioné in ways that might save time and gef to the

25heart of issues faster in our ptoceedings.
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1 Let me take issue with what I took. to be your

2 concern . there, which is if we had a deposition which we péid
8 for and that all the.partiés-came, that that would violate

4 thé_law;, I don't éee a-difference hetweén that and the

5 hearing itself. That is, you make cross-examination

6 available to all parties.
7 . CHATRNAN PALLADINO: No, but we don't pay for
8'their'staff’timé. | ‘  .
o COMMISSIONER BRADFORD: Oh, I'm not suggesting we.
10 pay the Intervenors to come;fo the depositione. I'm just ;
H‘sugéestipg that we pay the court reporter and make our h
12.§eople available. | | | |
1j3 S CHAIRMAN PALLADINO: .The only cost you‘re4talking_\
j4§bout.iS'£he coﬁrt reborter% Well, I'd rafhe:,-since that
15isn"t the:suhjecp at issﬁe‘tod§y;-1'd rather defer further.
16 considératiqn on it. And perhaps it is necessary for us to
17 define what we're taiking about before I jump in. T just
18 didn“t'ﬁant to necessarily go along'with sayiﬁg wé were
19 going to stari,tovpayvfor depositions..’
20 ' COMMISSIONER BRADFORD: No.
21 | CQAIRHAN PALLADINQ:. But péfhaps there is a place
zé.where I ﬁould agree withitﬁe procedure.‘_But_I;d father
zaﬁefe: that to where we have fhe facts Qeforé us, bécause_I
24 don't think it's necessary as pért of this,:is it?

25 COMMISSIONER AHEARNE: No, but it might.be useful

" ALDERSON REPORTING CCMPANY. INC,
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~for that legal group to address that_quéstion.'

MR. BICKWIT: Of whether it would be legal?

COMMISSIONER AHEARNE: First, whether it would be.

“useful.;

COMMISSIONER BRADFORD: That's the more important
question..
HRg BICKWIT: Okavy.

COMMISSIONER AHEARNE: If it's not useful, it's

“irrelevant.

MR. BICKWIT: -I'll be happy to address it.
- CHAIRMAF PALLADINO: Do you have more, Peter?

COMMISSIONER BRADFORD: Yes. On the next page -—-=-
and of ¢ouﬁse iﬁ comes up earlier as well -- the standard of
reaéons fOr-nﬁt.ewpldying\alternafive data assumptions in .
anélyses; What happené4when you get a»line of questioning
that‘ihvéffeét #ays, why did you do it this way? Isn't thg'
staff as a practicél mafter‘going to have to . respond to that

by saying, because it is better than the alternative ways of

‘doing it in many cases?

MR. SHAPAR: I‘wouldh;tAsay in many caées, if that
gives the impreséioﬁ of being the usual_case. I think the
staff>can,say that it reached this conclusion and used this
coﬁe'or this meth§dologf, and the reasons why it reaéhed the
conclusioﬁs. I dén't think it necessarily follows it's

going to say as part of that answer, this is a better way

ALDERSON REPORTING COMPANY, INC,
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than any other way. }
COMMISSIONER AHEARNE: TIs yoﬁr.question asking the
sﬁaff wﬁy_is,their,method co;rect? o |
-COHHISSIONEB BRADFORD: I'm feally'trying to get

at how workable this standard is. What I have in mind is -—-

-what was the controversial statistical method that wound up

‘getting so heavily criticized in WASH-14007? Do you remember

,COHHISSIOﬁER AHEARNE: The square rQotvof the.
prqduct,,I.think. \

- -COHHISSIONERLBRBDFORD; If that weré the document_
at issue that we were condu¢tingfan interrogatory againsi
for WASH-1HOO,.and you~asked why was that hethod'uséd, I
doﬁ‘t"seé hqu>that gquestion could be answeréd wi£hout'é
discussidn of the réia£ive merits of-thaf method against fhe_
other leading statiétiéal contenderse. -

Now, I take it ﬁhe staff isvfree.ﬁndefvthis
Standard to offer such a suggestion? |

MR. SH#PAR& Yes. -

COﬁHISSIdNER-BRRDfORD: Can they object to the‘
interrqgatory on the basis that it neceséarily calls for
compatison? ,

| ' HR..SHAPAR: If théy didn't do tﬁe cbmparison,
they don't4have to'do it, as I read this.ruie; In othe:

wvords, if they said this is the conclusion they reached and

- ALDERSON REPORTING COMPANY, INC,
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T this is why-ﬁhey did it and the interrogatory 1s why doh't
2 you think this other‘hethod.is better, I guess under this
- 3 they wouldh;t'havedto:answer that. question.
4 ' MR. ROSENTHAL: We run into this all of the tinme,
§ particularly in the area~of‘the5e prbbabiiistic an#lyses,
6'where you ftequentiy get three entirely different
7»appfoaches. Applicant.has one, staff has a second, and
8‘Interﬁenor;.if he or:it‘has.affitmative evidence, may have a
‘gthird. | o
- 10 : Now, it éeems to me that the time for the
ﬁ:exploration of the comparative worth of methods A, B and CA
12<i$ithe hearing. It seenms to.me-that»in discovery, that the
13 only obligation that should.be put upon-the*staff is to set
1¢fofth it§'methédology-and the assumptions thatvwére the -
15foundatioﬁ of that.meﬁhodOIOgy- :
16"‘ .. v'Then-the other parties that got the'fac£s as to
A17the way the.staff went about this, they'tﬁen have an
'180pportﬁni£y to ﬁomé up with their ammunition to attack that
19me£hodology if they see fit fo dd.sovat the hearing, and in
20doing so‘endeavor to establish that some other mefhodology‘
21 is more apbropriate. And:they‘can ask the staff at the
22hearing, why didn't they pursué.that.
23 ' COMMISSIONER BRADFORD: What you're saying is, my
24hfp6the£ical interrog;tpryvpnobably is objectionable?

25 o MR. ROSENTHAL: Absolutely, as I see it.
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.

1 ) Now, as you know, I have been, in a series of

N

"these>meetings,,have'been pushing for limitation of that,

W

and I‘*ve beeniubufront‘about it.
4. CHAIRMAN PALLADINOs But it doesn't preclude

5-dis¢u$sibn of that issue in the hearing?

;6 . - MR. ROSENTHAL: Absolutely not. That's a major ---

~

. Wwhere you have competing methodologies at the hearing,.
Bthat's a major question. ipdeed, the Boardiis'confronted

9 with theinecessity of chooéing frequently between contrary
10 methodologies or differing methodologies which may produce
11 widely varying results.

12 ) We are now talking simply about discovery, and it

13 seems to me again that staff is required to lay bare what

1Aﬁits-methoddlogy'is,Qwhat were the assumptions that underlay

15 thaf methodology;. That'is fair in-térms'of givingithe

16 opposition the opportuni;y.tq prepare 1lts own case, to know.
17 what‘it-is<géing to’be confronting in terms of the staff,
18.and go to their own ekpert and have him.look over the

19 staff's methodology assumptions. |

20 - COMMISSIONER BRADFORD: But now come back to
Zrdohn's pocint regarding the mefits of being deéosed as
22§gainst the‘merits.of responding in yriting.. That is,'under
23 the framework that I,thiﬁk Alleh is propounding ﬁany of fhe
24 questions that Qe;e asked in deposition thatlyou woﬁld

25 rather have~answeted in writing will in fact not get asked

. ALDERSON REPORTING COMPANY, INC,
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£s

until somebody gets you on a witness stand somewhere,
because'to<ask all of the types of questions -- all of this:
type of question, you've got actually to go_to the hearing

and wait your turn, and then be cross-examined.

The netrresult'of this method, at least as to that

-type of question, is not to give you the chance to answer

the way you'd like to, which is in response to

interrogatories, but to put, you on a witness stand somewhere

where you don't know'that it's going to be asked and will

have. to come up with the answer out of your head in the

local courthouse.. . | ‘ 7
CHRIRHAN'PALLKDINO:.'But'I-do feel that in the

disdovery proqess-it's gquite a burden to have to respond to

-every quéstion on an alternative way of doing something,

‘because it does mean that in order to compare them you have

to go‘do'themwi And in the hearing process I think the

people that are saying there is a better method now propose

it, and fhey have to show why it's better. And I think
that's an important distinction. |

COMMISSIONER BRADFORD: Yes, I agree With you.
I'm just tryingvto_gét at whether this way of limitin§ the

exploration of alternatives is the most effective one. It

certainly does cut it off right at the root and I'm just not

sure that‘'s the best way to do it.

MR. SHAPAR:s I think there's a larger point.

ALDERSON REPORTING COMPANY, INC,
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" * CHAIRMAN PALLADINO: I was going to ask, does this
preclude a question on the accuracy_of your method? In

other words, suppose I ask you, how did you.reéCh your

‘conclusion on the seismic capability of this particular

structure, and you say, I did it thhs_and so on, and I say,
can you demonstrate that that's an appropriate or accurate
or accepted waYe

~ Would that be'a,ptoper question or is that

‘precluded?

HRQ{SHAPAB; I'm not sure:it would be précluded,
but I'think the answer would bes: This is what we've done
and . this is our opinion. WeAS§and‘on it.. |

'The larger point I was going to make is that the
basib-purpqse-of Qiscbvery'is to avoid sﬁrprisekaﬁd.the
systemfthét'éxéréposed.here avoidszsurprises; iThat's the
traditional jus?ification for'discovery;-

I think some of these things we have been.
discussiﬁg(go beyond the tféditionalvpurpose of discovery,
because‘there's ﬂq way, no reasbnable way,.ﬁith the
infarmétion that's now available and the information that.
would 5e available by alternative meané of’discévery under
these rules,.that any person étands a good’chancé of being
surprised at the heéring. The hearing_takes_éver and
everybodf's fair.game for cross-exanmination. |

COMMISSIONER AHEARNE: When you say the principal

ALDERSON REPORTING COMPANY, INC,
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-

purpose is to avoid surprisé, surprise on whose side?

2 ~ HMR. SHAPAR: On anybody's-side..\ | | | _
3 COHHISSIONER BﬁADFORD: ‘I don't think Willie Moore
‘4 taught you that; Howard. I thought the_principal purpose:

5 was to save hearing time, through, among other things,

N

‘avoiding surprise.

7 MR. SHAPAR: I don't think so. That's not my

[s+]

recollection. . .
.9' | COHﬁISSIONER BRADFORD s~ Incidenfally, J; Willie

10 Moore, by the time I got to law school, was bankruptcy.

11 R MR. SHAPAR: That was a~latér éra. _

12 *__CHAIRﬁAN PALLKDINO; Again, in  the interést.of.
1ésaving timé,'l was wonderiné) did you have any more
_14quéstibﬁs}_Pete? |

15 - 'Tbﬁy did you have any?

‘16, . Now, I.gather that the Comﬁiséionersvafe not réady
17 to vote.’ Fof myself, I fdund.thié a rather good document, |
‘18 exceﬁt‘for'the quéstionsiI had épecifically 6n item C on

19 page 22..‘ I could have lived Qith ite | -

2d I gather, however, that thére are now soﬁe
2+suggesteﬂichahgés that the Commissioners have pointed-to,'
22 one being this gengrai versus specific. I was told OGC.‘
23kn5ws hoﬁrtorcorfect'this. I anm still not clear'on fhe
24tﬁrdst that the Commissisners ﬁould.like to see in the

25 rewrite with regard to page .22, item C.
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'Hf’impression at the moﬁent.is that at least one
of the CémmissionersAvodld like to change the firStvsentence
of that and would not object to throwing out the rest of it,
and two Commissioners, or at least one other Commissioner, .
would thrdw-out the who1e thing, and oneiwould.trf'to

\

clarify the sscond sentence.

And Ton, I'don't know.if‘yod have any view on
that? .

COMMISSIONER AHEARNE: Ny point was, if T had to
voté.right nOW‘i wvould vbte to throw it out. I want to:

thinklthroughvif a little bit more.

| COMNISSIONER ROBERTS: Are we going-to get a vote
sheet and be‘able to make comments? -
CHAIRMAN PALiADINOa Yes} I wés,hoping we couid»
identify: the aréas where;we would like tQVSée'some
corre;tion;and as?_the:cdriectioné be made,.aﬁd'then;wé see
the; by_vote‘sheet.‘ So‘wquid i£ be acceptable, with regﬁrd

to paragraph C on 22, to keepxit in ﬁith some attempt to

.clarify that second sentence for those of us who don't know

what it means?
'Ali.right. ‘Then ét’least that gives us maximum
flexibility. Okaye. |
© ¥R. BICKWIT: Hr. Chairman.
CHAiBHAN PALLADINO: Yes?

MR. BICKWIT: I have a couple of policy issues
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"that I wanted to focus the Commission oh. 'We can do it in a

ﬁemvor'-—
 CHATRYAN PALLADINO: With regard to this?
'MR.. BICKWIT: With respect. to some of the
decisions that were made ﬁere. We concur -- |

COMMISSIONER AHEABNE: Decisions that were made?

MR. BICKWITs Decisions that were made in putting

-this document together. 1In,a couple of cases I'm not clear

that's where the Commission is and I'd like the Commission
to focus on some of those points. BAnd we can do it now or
we can do it in a memo, whatever you would like.

CHAIRMAN PALLADINC: How long do you think it

,wodld take?

 MR. BICKWIT: 'I.Could.juét-raiséwthem.‘

.CHAIRHAN.PALLRDIﬁO:_ Why don't you raise them and
we'll see.. - |

MR. BICKWIT: Oﬁ'this.matter that we have Jjust
been discﬁssing,.fhe>eXtent of the shield may’be.too.narrow
for Commission preferences. Tt says that you don't have to
give reasons as to why you didn't use a method or an
alternativé'analysis that was not.cdnsidered in thelstaff
féview._ We added that ;not considered in the staff review"
and I}m nb; sure that’S'riéht. )
What if tﬁé staff did consider an»élternative way

of going but didn't rely on that way of gqing? Do you want
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the shield to cover that particular point? I just don't
know the answer to that question.

COHHISSIONER BRADFORD: Ydu have a certain

instinct for self-destructione.

MR. COTTER: There may be a related issue there.
Does this policy, to_that question -- does the section on

interrogatories in .720 mean that where the staff has not

-done any analysis on. a particular area that they do not have

"to disclose that?

MR. SHAPAR:. Disclose what, that they haven't done:

any analysis? The answer will be, it's engineering

judgment, in the real world.

COMMISSTIORER AHEARNE: Is ﬁhere'is a.philosophy
tﬁattif_therefs no analysis you say it's-engineering"
juddment? o |

o MR. SHA?Aﬁ;.:Some. Rék:fof'an engineering'."
teitbook. | -
'MR. COTTER: I'm thinking in an area vhere the

staff decided not. to analyze and simply to accept what’théy

read in the Applicant's submissions, whether or not the

staff should do analysis and whether this precludes even
their disclosing that they have not done it
MR. SHAPAR: It certainly does not preclude their

saying they have done no analysis; It precludes any

requirement that they go ahead and do that analysis.
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400 VIRGINIA AVE., S.W., WASHINGTON, D.C. 20024 (202) 554-2345




10
‘11
12
13
14

15
16:
17

18.

19

.20

21

22

23

24

25

61

¥R. BICKWIT: And any requirement that they answer
why'they.haven‘t._

COMMISSIONER AHEARNE: It is clear, isn't it, that

-what we're talking about is what is available under .

discovery? 1A lot of these things we're saying are not

available under discovery are still fair game in the

" hearing, right?

HR. COTTER & Yes..‘
MR. BICKWIT: I think to pose this guestion, Jjust

consider whether you want "considered™ in there or you want

"relied on"™ instead of "considered."

Then on page 8, at the bottom of the -- before you
: ' f N

get to the first full paragraph,lthe last sentence before

fiou get -to the.firét»full paragraph, the example given is an

exampie that would allow tﬁe Board to say, conduct informal
document exchanges and colloguies prior to'ﬁsing
intérrogatoriesr Po you want‘to tellrthe Board thaf it can
have those -document eichanges énd colloquies as an |
alterhativé to.using'interrogatories or as aﬁ alternétive to
using any discovery, whatever? |
This is an issue I raised at the eﬁd of the last

meeting;

"'.COHHI§SIONER AHEA?NE: When'jpu séy it establishes
the Board's authority -- | |

- MR. BICKWIT: I think the Board has the authority

ALDERSON REPORTING COMPANY, INC,
. 400 VIRGINIA AVE., S.W., WASHINGTON, D.C. 20024 (202) 554-2345




10

11

12

13

14.
15

16

17

18’

19
20
21
22
23
24

25

62

- for the example that is in there. If you widen it to say
'that the informal document exchanges and colloguies ought to
‘be the exclusive means: of getting answers to questions prior

-to the'hearinq,-then youvhave’changed the existing rule and

you've changed the existing authority and the Ccmmission

‘ought to focus on whether they wént to do thate.

COMMISSTIONER AHEARNE: And the change in authority
'is,‘; .
' ¥R. BICKWIT: I do not think that presentli the
Board can_say,»insteéd>of‘interrogatoriés and instead of

formal'discovery} we want ah informal collogquy. And if you

want the Board to be able to do that I think you have to say

SO..
- COMEISSIONER AHEARNE: Eut the Boards, can they
not -- | | L | o
-MR.. BICKWIT: ‘They can éay,,let's have an éxchange

‘and colloquy, but they cannot derogate from the discovery

rights that are in the rule. And if you want to allow them
to d6~that and to provide<tha£ this is the exclusive'meanS'
of pbtdining'informétion prior to hearing} theﬁ I thinkvxou‘
should say so in:the'examble. I think the language of the
rule‘is broﬁd enoughfto provide for that, but I Jjust don‘t

know where the Commission is on that'question.

CHAIRMAN PALLADING: Well, I think we don’t want

to.
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MR. BICKWIT: Then I think that you ought to say
that they can't.

MR. SHAPAR: I think your conclusion, though, may

‘be a little stark, because of the Board orders{ah{informal

10

12
A&3  .
’Huf

16

19

21
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1”coll§quyﬁand.itlis,held, on the basis of that the Bo&rd.may
2 yery well be able to sayAthat.further discovery under.the
3‘p;oposed rule would servé nc substantial purpose and would
4 be unduly expeﬁsive;.-ln other words, the iﬁformal colloquy
5may-bring into plaf some of the sfaqdards in the proposed

6 rule that uﬁu;d-obviate_further formal diséovery,
7 MR. BICKWIT: Ny question is, is it the

8 Commission's i#tehtvthat the Board coula make that finding
9 at that timeréndfpreclude all further discovery? If it is,
10.I think as I éaid last time, I thihk it is really_the‘moét
'11contfoversial feﬁture of - this proposed proposal'and;the
- 12 Commission ought to focus'haidVAﬁ that.

18 ‘HR. SﬁKPAR; Since this.is-copied from the
'14LpropqseduFedét§l Bule, what is the result under the rule,

15 Tony?

16 _ MR. COTTER: I don't understand the questione.
17 - MR, BICKWIT: The question is, under this rule do

18 you want. to provide that the Board can say, have.an informal
19 exchange of documents, have a conference and ask your
20quéstions at that-informal conference, and after it's over
.21 that wvwe're satisfied that that does it in ternms of wﬁét

22 parties are seeking prior to ﬁhe trial, that's it? _

23 - COHMISSIONER BRADfORD: Tom,?I thought‘I'heara you
24 make a,motion thét I'd be §lad toisecond. ' a

25 COMMISSIONER ROBERTS: What's that?

ALDERSON REPORTING COMPANY, lNC;
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1 \ - COMMISSIONER BRADFORD:. Didn't you éay write the
2 pemo after ail? | ‘ » | |

3 COMMISSIONER ROBERTSs No, that was Chilk.

4 .~ (Laughter.) | |

5 : MB.'BICKﬁIT:v Thanks;_Sam.

6 - CHAIRMAN PALLADINO:_. I think that does bring up a

7 point, that we.were just going to hear yburs and not debate

8it. .
9 ' (Laughter.’)
10 ' MF. BICKWIT: And then I have only one other, if I

11 can find it. On page 14, the last sentence in the_fitst
_12‘paragraph sayss “Howeve;;;the Commission expects that

13 Licensing»Bodrdévwill cérefully sérutinize intetrogatory
;14'requést$-which afe objectéd to by cother parties in a timeiy'
15 manner &nd’may-well impose humefical‘limits oh |
 16interr§qatories in the~apprppri§te circumstances."

17 - I thihk'it‘s the Commission’'s intent that, even in
18 the absencé of any objecfions'by fhenpartieS} numerical

19 limits may be imposed on interrogatoriés. And if that’'s the
v20case,f£hen I think yoﬁ want to put a period after-“maﬁner"_
21 and strike "and"™ and have a new sentence that says, “Boafds
22 may also impose numerical limits on interrogatories in thé
'23appropfiate'circumsfances,“ )
24 - Butiwhérelthe Cdmmission is on thét 1imitatién on

'2sinterrogatories, I'm not entirely clear. So I think that's:
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1 another matter that has to be dealt with.

2 : COMMISSIONER BRADFORD: Is the problem for the

3 rule as it s'ta'nds no.w» for the staff to require of other
_ 4 parties to put interrogatories, to put i'nt-er;rogafqries to

5 other parties? | |

6 | B MR. BICKWIT: The way the rule reads, the existing
flaw is not disturbed on that guestion. ﬁnQ'our best reading

8 of the existing law is 'fh‘at.probahly the staff cannot do

9 thats. |
10 COMMTSSTONER BRADFORD: Cannot?
11  HR. BICKWIT: Yeah.
.12 o MR. SHAPAR:s I bet you could go back and look for

13- ten years and you couid__ never find an in_térrogatory like
>14'tl‘1at from the staffe.

%6  M¥R. ROSENTHAL: Théy would be very ill advised to
16 do that. - |
17 © COMNISSTONER BRADFORD: To put it another way, can
18- the Applicant _p(;se an interfog,atory to an Int;erverior or Vice
19 versa. that -

20 MR. BICKWIT: - That asks, do an alternative

21 analysis? I don'f; think so. | |

22 o HR.h SHAPAR: He can't make him create work they

23 haven't done. | | ) |
24 COMMISSIONER BRADFORD: How"about-the "yhy didn't_.

25 you" type?
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MR. SHAPAR: I guess they can, and continue to do"

MR. COTTERs I think that's correct.
CHAIRMAN PALLADINO: You say they can ask the

why didn't you do so? And the answer might be

"because they didn't think it was appropriate.

MR. COTTER: TIf it was objected to, it would be a

'tough- question for the presjiding officer to look at. But we

'specifically‘considered this, because when Harold put'in.hiS'

‘proposal it was written as ypu,seé’it'nqw. And I for a time

cons;defed putting it in the rules of general applicébility

in the .740's, and then did not de¢ so, on the theory that

-the burden of proof -- the argument that was persuasive to

‘me’ was the burden of proof was on the Applicant. and not the

‘staff. .

/

.COMMISSIONER BRADFORD: Will one effect of this if

it is approved be to derive those kind of interrogatories

"from the staff to the Applicant?

concerned

21

22

23

24

COMMISSIONER AHEARNE: Frankly; for myself I'm not

about that.

MR. COTTER: That's speculative, but I doubt it.

;_HR. SHAPAR; We'd have to wait and see.

MR. BICKWIT: The "why didn't you" question.

COMMISSIONER AHEARNE: My concern really goes to

. 25 the staff.
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1 - CHAIRMAN PALLADINO: May I make a suggestion on

N

your questions, Len? ‘I think it would be worth writing a

3»memq,yand T would think it would also be helpful if you

»H

‘could indicate how the wording would be changed if we wanted

[¢ ) IR

'to go one way and how the wording would be if we wanted to

6 'go the other way.

7 ~ MR. BICKWIT: Fine.
8: ' CHAIRHAN;PRLLADINO; Othervise, we might have to
9

go through two iterations. This way when the revised

10 veréion‘comes out those questions could be highiighted and
11 give us a choice.

12 ¥R. SHAPAR: And that®ll teach you to raise points

'13like~thi$ at the last minute.

14 '(?aughterQ) -
155 l; ' CHAiRHRH,PAiLADlﬁdz' Any other items on thé
16 table?

17 (Ro respoﬁse;)'

18 : .‘-Th;nk'yqﬁf.and we'll standvadjourned.

19 o (Whéreupén, at 11:35 a.m., the meeting was

20aﬁjoqrnéd.)

21 : : _ L e . %
22

23

24

25
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