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1 - PEOCEEDIXNGS

2 CHAIRMAN PALLADINO: Will the meeting please come
3 to order.

4 The subject of today's meeting is a discussion of
5 NRC enforcement policy. We will proceed first by having the
6staff highiidht the policy and set the stage for Commission
7 questions.

8 MR. DIRCKS; ‘Mr. Chairman, the slides are here.

9 Vic Stello will take us through the ﬁriefing. We will not
10 dwell too muchron past details. ﬁé will get to what we

11 consider the more significant, the two or three more

12 significant issues that have coﬁe out of the revision and
iaare proposed for the final Stétement. So we ﬁill not dwe11 
14 too much on the past history. We can do a sumhary,and theh
15 get directly to the issues.

16 MR. STELLO: -Just to get the first slide, the

17 enforcement issue is an issué of 1ong'standing before the
18 Commission. It began in 1972.

19 (slide.)

20 _ : But the purpose of being here tpdéy is to try to
- 21 move forward, where in fact for the first time we will have
22 a published documént that announces what the enforcement
23poii¢y of the agency is.

24 I think I might add that that is extremely

25 important to the office. It was one of the first things
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that I recognized when I went into fhis job, that we really
) -

needed to set'from,an overall point of view a policy for

enforcement that represented to the best measure we could

“the policy that the Commission wanted the office to follow.

And I view this document ‘as in fact that policy and it would
be used for that purpose, as- the guidanceAqf the Commiseion
for what we ought to. do.

Fclloﬁinclthe preparation of the interim report
and policy, it has been used that was published last October
as interim guidance and was used in that way, there are a
number of things the Commission asked us.to do. ©One of
those was to have considerable public impact from meetinge
chai we had throughout the'country; thatlwouid really have.

an oPportunity to tell us what they thought about our

enforcement policye.

And-ﬁe'did in‘fact'have~those meefings, and had an
e#teﬁsive comment period, which was extended to allow for
further comﬁent; | |

Tﬁe next slide, slide 2 -

(Slide.) ;

-- summarizes the significant comments that. were
received, and the atfachmeht we sent to the Commission is an
identification.of the overall coﬁments that were passed on

to us. I think that the prevailing comment that came

through was  that the overall tone was too hostile and
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unnecessarily adversarial.

COMHISSIOﬁER GILINSKYe Did you get comments of

the  inspectors as well, our own inspectors?

MR. STELLO: Several times in the process the
draft of the document,ﬁas distributed throughout the

regions) to collect from their management processes the

‘views of the. whole regional offices, getting comments from

everyone_inithe’dffiqe_to the extent that we need it.
I am not suggesting fhat eaéh individual inspecidf
commented on it. .
'HR: KEPPLER: I can tell you in Region III wé_ﬁ
actively talked about.it. ' ‘ |
| COﬁHISSIONER AHEARNE: Are they kind of factored
into this final document? -
&R. KEPPLER: They're factored into the documentv
to the extént;fhat I influenced it. | | .
‘ HB. STELL&: I w0n'tAattemptvto go thrbugh eath of .
these. by themselves. The central comment was there was a
fear of havihg rigidity and fi;ally getting promulgafed as -a
rule and a regulétion for vhich there would be little or no
flexibility on behalf of the decisionmaker to také into |
account the séecific facts, and would lose thetkind of
fle;ibility that our policy can have and in this case must
have.

Because as you know from our discussions on
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‘enforcement actions in the past, it is not an easy matter to

deal with and it should in fact refain the flexibility, and
it ié the recommendation to. go forward with the policy as a
policy and incorporate it into the regulations in that way.

COHﬁISSIONER ARHEARNE: Do you see any difficulty
in getting atlsbme point so much flexibility that you lose
what.you were hoping for originélly, a set of guidelines
that would be relatively well understood_both by our own
people and the licenseeé?

MR. STELLO: I think that is a concern. I don't
think we did that, though. I think we still have sufficient
guidance in here, obviously far more than anything we ever
had. So I fhink it's a good balahce.

But that flexibility, I want to emphasize, is a
very important aspect of it and it is there.

The next slide --

COMMISSIONER GILINSKY: Could you explain the
third item?

| MR. STELLO: That's something I was going to come
to a little later. If the licensee identifies an issue, the
way the civil penalty had been constructed in the interinm
policy, it still had the overriding -- the impression
created by our action, as going counter would causefpéople
to not bring up‘itemé;-if there was a valve open and they

knew if they told someone it was open that . there was going
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to be a big harassment over it, and it became a major
problem and a major flap and big civil penélties, that it

might create an incentive for the employee to just go ahead

vand close the valve and not say anything, and that we would

‘not find problems of noncompliance, and that the environment

and the incentive was counter, and that was one of the major

things Ifll be coming back to that was reflected in the
policy. , _ “ | : \
(Slide.) |
The third slide. Let me continue the point I wvas

just discussing a moment ago, because I think that is one of

the major changes that was made in the enforcement policy.,

‘and that is to allow for licensee-identified items of

noncompliance, that if those items were so identified and
the'licgnsee had done all the things(—4 he properly
identified and reported it, he took the kind of
comprehensive correction action that we want him to take to
prevent the occtrrencé,'the operational histdry was
favorable, there were no prior notices of similar events,
and it is not clearly something for whi;h‘there has been a
variety of previoﬁs occurrences == taking 511 of these
thingé into account would allow us then to fully mitigate
for -those circumstances, not to impose any civil penalty if
that in fact were the case.

I think that is a very important feature in the

ALDERSON REPORTING COMPANY, INC,
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1 new'polity, because it does send, I think, the correct -

2 message to provide an environment in which people will want
3 to find and report things to us, and do it gquickly and

4 effectivgly; and. when they do, there is, if you will, a

5 report for doing it.

6 . 0f course, equally so the same factors, taken into
7 account, will allow us to escalate the civil penalty by a
-8 factor of 100 percent when things have not gone well, to go
9 all--the way up to the full authority we have, $100,000 for
10 the instance. So if a poor job has in fact been .done or if
' 11 we find it, one;of our inspectors rather than the licensee,
12 and it comes to- us through’thét kind ofva vehicle, then we
13 have the egercise of considerable muscle.

14 ' So it's providing the environment both_wayé. If
15 they don'f.find it and we do, it's going to hurt much

16 worse. ‘ And if‘they do a'good job - of finding it and

17 correcting it, fhere willtbe no civil penaltye.

18 . | CHAIRMAN PALLADINO: Is that categorical or there
19 might bé circumstances under which you would consider a

20 civil penalty even though maybe the reporting came through

21 -~
22 COMHMISSIORER AHEARRNE: It'"s flexible.
-23 : . CHAIRMAN PALLADINO: You made the statement sound

24 so categoriéal. That®s why I raised the question.

25 MR. STELLO: What I said is that everything was

ALDERSON REPORTING COMPANY, INC,
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1 very févoréh;e with ;espeét to every one of the elements I
2 pentioned, and then at that time you could make the

3 decision. You might also decide, for whatever the reason
4is, that it still warrants a civil penalty and that

5 discretion is there and can be applied.

6 One other change for which there is an item of

- 7 disagreement, and tha; is a change as to whether or not we
-8 ought to issue a‘press announcement for-a severity level

9 three violation where we've just proposed it, we have not
10 imposed it, and éhould we go forward and issue a press

-11 announcement and make a Big.case out of it.

12 My view is that<a§ a mattér of policy we ought to
13 prqvide the opportunity before we make a public |
14~pronouncemént, even‘théhgh we are very careful'in trxing to
15 use the words while the action is proposed and to reserve on
16 ﬁhelpublic announcément press release of that action until
17suéh time as we have made-up our mind and have given the

18 1icensee a chance to respond, as a general principle, as a
19 matter of policy. |

20 ( CHAIRHAN PALLADIKO: Joe Fouchard, I beliéve,.or
21 the public affairs people believe that the préss release
22 would be issued when the penalty was imposed. And I was

23 wondering what their thinking was.

24 MR. STELLO: Mr. Fouchard disagrees --

25 COMMISSIONER AHEARNE: But you do seem to believe

ALDERSON REPORTING COMPANY, INC, '
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1 that you oughf to issue a press release for one and two?

2 | MR. STELLO: Yes, at that point --

3 ) _ | COMMISSIONER AHEARNE: Could you draw the

4 distinction why? ‘

5 - MR. STELLO: In levels one or two, yoﬂ are out

6 into the realnm where something serious in fact has

7 happened.

8 COMMISSIONER AHEARNE: Are you saying that on onme
9 and two we know something has happened, on three we suspect
10 something might have happened?

1 - - MR. STELLO; Generally that®s true, too. On one
12 and two you know, and with respect to three it includes
1ésuspicion, but can include knowledge. But I take into
14accouq£ also thé importance. By definition, one and two are
15 far more importante.

16 . COMMISSIONER AHEARNE:. I thought that was more the
17 distinction, that we knew versus we suspected. I thought
18 one and two were primarily the importancé of the items.

1§- MR. STELLC: Both. The importance, if I ﬁere to
20 weigh the primary factor, that would be my primary factor.
21 - COMMISSIONER AHEARNEs You wouldn't say you would
22pnt it in three because it was very .important, but you're
23no£ positive, would you?

24 : HR. STELLO: There's a meésure'of uncertainty

25 about everything. I don‘'t think that that would in any way

/
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1 be fhe overriding factbr.t.Severitf‘levelsAone and two aré.
2 fairly importént subjects and there would be a considerable
3 concern, and I think that the public ought to be informed
4immediately. _
5 | COMMISSTONER AHEARNEs It souﬁdéd_somewhat that
6 along with. when you reach one and two in ydﬁr list of |
7enforcemen£ actions, in addition to the ﬁoney and so forth,
8 we also put out a puhlic ﬁotice‘
 9 ' - HR. STELLO: That becomes part of enforcement,
410tha£'s correct, it does indeed. And it does have an effect,
’ 11§.very significant effect. And I think that with.respect to
12 matters of lesser importance we can wait, because they are 
13 damaging, a pfesé release about a level 3 or a level 1 in
14 terms. of the damage ihat might have to a utility's |
15 reputation I think is probably not much different.
16 COMMISSIONER AHERKNE: But the proposed action
17 still goespin the-public~document'room?
18 MR. STELLO: Absolutely.
19 ' COMMISSIONER AHEARNE: So it's not a question of
20it being available to the public; it's a question of it not

21 being a press release.

22 : MR. STELLO: I think that's.what Joe‘’s point is.
23 CHAIRMAN PALLADINO: Joe, would you comment?
24 MR. FOUCHARD: Yes, sir. My view is that we

25 should be uniform across the board, that a civil penhalty is

ALDERSON REPORTING COMPANY; INC,
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1a serious'acfion. It is viewed I’tﬁink by_the'Commissioﬂ as .
2a-seriou§\dction. It is vieved by people who view the
31i¢ense9 in the locél'area‘asva serious actione.

4 " AR proposed actiqn is sdmething that they are
5interested in. I think the only disagreement wé have is

6 over sevefity‘levei.three. VI'would point out fhat unless I
7 have been miéinformed, thg caﬁ on severity level three is
83100,000. -I cénnot envision ihis Commissién proposing to
9fiﬁe~the utility $100,000 and not volunteering that

" 10information.

11 . ' Similarly,.I think wve have had discussions over
12thg lﬁst day or éo about a severity level three case.wﬁich
1315 soon to be*announced._ I cannot envision us not

14 volunteering a press release in. that particular ﬁatter

15 either. - | |

- 16 - - | i rest,my caseo. »

17 o COMMISSIONER AHEARNE: Joe, but yet you don'f Seém-
18 to feel that we'oughi.to issue a press release for four and
19 five, is that correct?

20 MR. FOUCHARD: Four and five are getting down
'*21pfétty much into the noise level, yes, sir.

22 |  COMNISSIONER AHEARNE: But then it seems to me -
23 that neither IE&E nbr OPA feels tha£ we ought to be
24in¢onsistent across the board. I&E feels that we ought to

25 issue them on one and twq,'not three, four and five, but you

ALDERSON REPORTING COMPANY, INC,
400 VIRGINIA AVE., S:W., WASHINGTON, D.C. 20024 (202) 554-2345



1 believe it should be on one, two and three.

2 . | | - MR. FOUCHARD: I'may Bé misinformed on how many
3 cases we've had of civil penalty on four and five. _It may
4 not bé very few.

5 CHAIRMAN PALLADINO: No, it's not very fewao

6 "~ MR. FOUCHARD: Okay.
7 MR. STELLO:. Does someone happen to. have the

8 statistics?

"9 o MR. FOUCHARD: That was my impression.

10 " MR. THOMPSON: There have been a number of cases

ﬁ’iﬁ7which severity level four and‘fiQe violations were

12 involved in a civil penalty package. Hovever, the event
13 associated with tﬁose civil penaities has beeh at three or
i4higher. |

15 | v COMMISSIONER GILINSKY: Were there any civil

" 16 penalties levied specifically for severity levei four ahd

" 17 five violations?

18 HR. THOMPSON: I dont recall anyo.
19 MR. FOUCHARD: I don't either.
20 COMMISSIONER AHEARNE: This is an enforcement

21 policy paper, not a civil penalty paper. Have we issued any

22 four and five level violations?

23 'MR. THOMPSON: Oh, yes, a very large number.
24 MR« STELLO: A very large number.
25 _ MR. FOUCHARDs I think the civil penalty, Hr.

ALDERSON REPORTING: COMPANY, INC,
400 VIRGINIA AVE., S.W., WASHINGTON, D.C. 20024 (202) 554-2345
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1 RAhearne, is a verf visible action.
2 7 COHHISSIONEB AHERRNE: I would hope that any time
3Ave issue a penalty it's a visible action.
4  MR. FOUCHARD: We go all the way from notices of
'5‘violation to civil penalties td orders to modify or suspend
éiicenses. | |
7 COMNISSIONER AHEARNE: I would hope that on our
8 éide we take.thése seriously and we approach these) any
9 penalty, whether it's a notice all the way up to shutdown,
10tﬁat it*'s all taken'seriouslx.' So I'm not sure I understand -
ﬁ whf there-should be a gradation, unless part of the -- if
12 part of the enforcement package is that at some point we put
13 the‘public.spotlight on them,\even before we finish, then I
14 would understand it. Otherwise,-I don®t understand why we
15 slice it someplace.
16 MR. FOUCHARD: Again, on four and five I don't
17believe there. have beeﬁ any civil penalties in that area.,
" 18 and the only disagreement we have-is in that afea.
:19 - HR. STELLO: I should note one thing for the
20 Commission, that the new definition of severity level tﬁree
21 is a.combined three and four level category, and the scale
Ziofuseverity level three is broader, which will include many
23 of the items'of lesser importance as well.
24 , I do view, and I think I want to emphasize, that

25 issuing a'press'announcement by itself has a significant

ALDERSON REPORTING COMPANY, INC,
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effect on licensees.

CHAIRMAN PALLADINO: . What would be your opinion

.about using press releases on proposed penalties or-only

civil penalties? Is that. what you're proposing?

HR. STELLOs: For ievels one and two press releasés
wbuld‘ahtomatically go. For three as é generallmatter, it
woﬁld note. ‘ _

CHAIRMAN PALLADINO: If there's a civil penalty,
if there's a déllar penalty? =

MR. STELLO: I -would not with three. .

= ' CHAIRMAN PALLADINO: I'm saying what would be .
wrong with‘éaying that any time you impose a civil penalty
fhat'you'make a bress release even vhen"yOU-gropose it,
becaﬁse~if it’s sévere.enQUgh to warranf a civil penalty it
sounds. to me it's seVererendugH to accompliéh whatever |
bﬁrpose’you‘wantktd écéoméiish Hi;h‘a press release on the
PropﬁSédﬁpen§lty. |

Mﬁ.,STELLbz Because iﬁ_that case it-i§ of lesser
imbdrténce from thé safety point .of view. The opportunity
to have_the licensee preéent, which'is what happens in‘a
proposed action; his side of the story, and to the extent
ﬁhat ve might modify 6u; action, that the final action,
which is the imposition of the civil penalty itsélf, is what
ié”announced} and it‘allqws an opportunity to take into .

account what the licensee has said related to the issue. -It

ALDERSON REPORTING COMPANY, INC,
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could include, .at least.cbnceivably, full mitigatioﬁ.

CHAIRMAN PALLADINO: I have a feeling that if
you're proposing thﬁt'if Yyou‘'re ﬁroposing a dollar peﬁalty
that you already have concluded théré's some real sound
basis for that penalty.

MR. STELLO: That's true.

HR. KEPPLERs 'i have-a point. In the current
policy there are six severity levels, and where we have had
our biggest difficultieé ié in those events or problems fhat
fit in severityAlevé1 three-and severity level four. - And
there's been a.iot of debate about some proposed‘findings‘
that have beeﬁ issued, and we have mitigated some of them.

Once you go out with'a press announcement that
licensee is guilty by.thé fact that the proposed finelhas
been levied, whether or not you mitigate the thing in totai
f;'and vhﬁt we have done with thé new policy is io combine
baéically severity level three and four into one severity
énd say, instead of it being an automatic civil penalty
action, we're going to put it in the mode of‘that's an area
we're going to consider very heavilye.

So it's conceivable to me you may go out with a.
proposed civil penalty for that problem in this area, get
the 1icensee's response back and decide maybe you.won't
issue a civil penalty.

COMMISSIONER GILINSKY: You're making it sound

ALDERSON REPORTING COMPANY, INC,
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frivoléus, like wve éo out and say,'ﬁe'll toss out a penalty
an¢ if’he comes back'with a good reéson for what he did
we'll gancel the penalty. I éssume when you're talking
;bogt thesé kinds of nuﬁbers you're pretty serious about
it. _ There is ét leasﬁ to your satisfactioﬁ a violation that
has taken place and you're levying a‘penalty.

And obviously our system allows.the licensee the
qpportunity to challenge that. That's his right under our
rules and the law and so on. And if we're proved wroang,
good, we'll chénge it. |
CHAIRHKN PALLADINO: What concerns me is we might
not make a deep enough investigation, for a category three
at least or maybe any of the others, if we allow
negotiation, so to .speak. _I-think vhen we get to the point
of'proposing the civil penalty that we should.have made a
deep enough investigation, an effective enough investigation
to be réther sﬁre that, by golly, we're on solid ground in
proposing tﬁis civil penalty;

And once you've propdsed it, if you‘re going to

~

follow for oﬁe or two I think it ought to follow for

‘wherever you're proposing a civil penalty.

MR. KEPPLER: I think that's exactly the reason
that bothers me about this. What this may lead to if we go
the route of issuing a press release, it may lead to a

negotiétion get-together beforehand, and I don't think

ALDERSON REPORTING COMPANY, INC,
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enfgrcemeht ouéht'to be éondﬁcted'that'way.

CHAIRMAN PALLADINO: I wasﬁ't suggesting that. I
was suggesting that the investigation was such that you
ought to be on p;etty solid ground.

T  MR. STELLO: I think that's a fair assumption.
CHAIRMAN PALLADINO: I think we have spent more

time on this than we need to.

MR. STELLO: When you issue a press announcement

‘and the press announcement identifies the proposed action --

and this agency is a very visible agency; it does get

considerable media interest. If you issued an announcement.

later after the imposition which changed in any way, shape

or form, it's not likely that that will have any media
interest at all.

Let me finish. The reason for suggesting this was

that on the lesser important safety issues the agency could

wait to state its final view because it was lesser, and it -
was only on that basis of saying, okay, there's at least a
basis to wait in this instance.

I know somehow I got pushed into a corner where

I'm against motherhood, which is informing the public, and

I'm certainly not.
COMMISSIONER GILINSKY: You used a little
overkill, I think, in defending your view here. Let me ask

you, when we issue a proposed civil penalty doesn‘t that

ALDERSON REPORTING COMPANY, INC,
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1 become a matter of public knowledge whether or not we issue

2 3 press.release?

3 ' ¥R. STELLO: Yes.

4 COHHISSIONEB‘GILiﬁSKYz So what are we talking
5 about? .

6 ' MR. STELLO: Whetﬁer ve forﬁally iséue the press

7 release or not, and there's a big difference.

8 .. COMMISSIONER GILINSKY: Well, somebody is going to
_9,call you up and interview you anyway, or at least your

~i0 succeséor. ‘And i just dbn't underétand wvhat we're thinking
11 about.

12 CHAIRMAN PALLADINO: I think we've got as much

.18 input as we're going to-get on this question. There are

14 hopefully some other gquestions.

15 ¥R. STELLO: Let me move to slide 4.
(CI (Siide.)
17 ' There's one other change I think I would like to

1§highlight, and T think the_previous two slides identify the

19 changes. One that I think it's important for the Commission
20 to focus on, there is a category called miscellaneous

‘21 activities now included, which identifies and collects some

22 of these issues that we've beén struggling with in terms of

23materiai false statements, Part 21 violations and what have

24 you. And there's novw a complete brand-new section that

25 tries to articulate what the policy ought to be for these
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1 various kinds of-issues.

2 . Yesterday I think T di& note that there are issues
3 that can arise where there is an intentional and willful

4 violation of a regulation or intentional false.statement

‘5 made of one type or another, for which it can'become an

6 issue of either'licenée revocation ---and this builds on fhe
7 concept that there is iﬁ fact that kind of severity that can
8 be behind the issue of ha%iﬁg falsé informafion'—-

9 ‘ COHHISSIOﬁER AHEARARNE: Can we discuss that

10 subject?

11 .- CHAIRMAN PALLADINO: Yes, go aheads. I had a

12 question on thate.

13 COMMISSIONER AHEARNE: This is section 7. The

14 impression 1 get in reading it, it says, "severity one are

15 very significant violations involving material false

" 16 statements™ -- I'll1 skip some of thé others -- "which, had

“17 they been available tovthe NRC and accurate, would clearly

18 have resulted in regulatory action.™
19" - And then severity two is the same type of

20 violation in the absence of management awareness; level

'21three, et ceterae.

22 The impression I have is that lying to us about

23 something is not in itself a violation unless the object.,
24 the information about which the guy or woman lied to us, had

25 it been truthful would have led to some regulatory action,
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1 but lying per se is not a violation.
2 : COMMISSIONER GILINSKY: Well, a material false

3 statement doesn't seem in itself to be a violatione.

4 COMMISSIONER AHEARNE: That®s what I'm trying to
-5 get ate.
6. .. COMMISSIONER GILINSKYa The material false

7 statement has the added aspect of materiality. In other

8 words, it's talking apout something which is material,

9 material being something which we would take into account.

- 10 MR. STELLO: Well, material false statement. can be
1t 1ying or not, and it can be an omission or commissionp

12 either.

13 COMMISSIONER AHEARNE: But this said it would

14 clearly have had to have resulted in fegulatory action.

- 15 COMKHISSIONER GILINSKY: Let’s go back to the VEPCO
16 case of some years ago, where a company failed to supply us
17 with a report which.in retrospect turned out to be one that

18 would not have affected our actions, but would have been one
19 that we would have taken into account. On that basis, we

20 fined the company pretty severely for those dayse.

21 - MR. STELLO: The fact you would have taken it into

22 account is a regulatory actione.

23 COMMISSIONER AHEARNE: This says would clearly

24 have resulted'in regulatory actione.

25 MR. STELLO: But that severity 1eve1\one is trying
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1 to respond to‘fhe VEPCO cgée where it doesn't have to have

2 -- it would have ﬁrobably been sométhing ﬁore appfopriate on
3 the severity level threevor four, which indicated'that it
-44as a material false statement, period. So that's

-5 included. |

6 - COMMISSIONER GILINSKY: So you're putting that at
«fseverity level three?

8 - HMR. STELLOs It would be included in severity

"9 level three. At least my recollection éf'the VEPCO case is
- 10that's what it is.

11 ~Now, I was trying to deal with the question
12Comhissionér Ahearne asked me, which is is a lie that has no
- 13 materiality at all -- I think that w§uld be a violation of
14 our regulation if it were a lie in response to questions

15 that were being ;sked of an inspector or an investigator,

16 and a violation of a regulation is a violation.

A7 - Now, if it had no hﬁteriality at all, I guess I
18 need --
19 COMMISSIONER GILINSKY: Then it's not in our

20 system; if he gives you ihe~wrong time of day --

o2t MR. STELLO: If he asks you the time and he lied
22to you, is.thét a violation?

23 COMMISSIONER AHEARNE: But your sense here is that
‘24you believe that you have coveréd any case. that would be

25 significant with respect to a lie told to an inspector?
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1 ¥R. STELLO: I think so.
2 * COMMISSIONER GILINSKY: It may be a severity level
3four.. f don *t remember thé case we were talking about in
4 detail, whether management awareness was involved or not.
-5 And I*m not sure I know what your definition of that is in
6 any case.
7 But it might actually have tumbled down to
3severity level four.
-9 | | MRe. STELLO:' Frtstfationvof a régulation process
10 is a specific regulétion in itself. I don't»think it falls
11 in -- _ | _
12 ' COHHISSIONER GILINSKf: I'11 telljyou, what
13 concerns me is whether or not management is awvare of any
14 specific false statement to the NRC, it seéms to me
15 management does have to take'reSpdnsibility for a climate in
'_16which suchstatements are made, or take credit for one in
17which they are not made.
‘ja“ ' ¥R. STELLO: Agreed.
19 ‘ COMMISSIONER GILINSKY: And I think that I Quess I
20 would raise these from I guess the basement here to a higher
21 level.
22 ¥R. STELLO: Well, the highest level, do you
23a§ree, ought to be when that happens with management
24 awareness? That is, severity level one.

25 - ' COMMISSIONRER GILINSKY: How do you define
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1 hanagement awareness?

2 MR. STELLO: We go through an investigation, prove
3 that management --

4 - COMMISSIONER GILINSKYs Suppose you take a plant.

5 Where would you --

6 MR. STELLO: A plant superintendent,
7 COMMISSIONER GILINSKY:s A plant superintendent?:
8 MR. STELLO: Yes; I could visualize that there

"9 could be othef elements of management which might allow me
10 to come to this conclusion.

11' COMMISSIONER GILINSKY: The shift supervisor you
12 would not put in that category? .

13 MR. STELLO: I said I would need more information
14 before I would answer. That®s why I was struggling.

15 7 CHAIRMAN PALLADINO: It's pretty hard to answver
i6-that on a very broad basis because it depends bn the .

17 responsibility of the individual.

18 T COMMISSIONER GILINSKYe - I agree. But I certainly
-19 think that management awareness makes it worse, and it works
20 the other way, too. But since you specifically put them in
21 bins here and said ﬁhen-management is aware it”s‘at'this

22 level and when management is not aware it's at this level;
23.rather than being a flexible factor that you apply to

24 individual cases, then it is important to know what level of

25 management we're talking about.
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MR. STELLO: But I would need to know a lot more
about this particular evenf before I can énswer.

HR. DIRCKS: It's so varied. Then you would have
to héve a ==

COMMISSIONER AﬁEABNE: In B-3 in that same item
and C-3, you didn*t seem to have any difficulty.
MR. DIRCKS: I guess_the wvay we cah leave this is,
if we could get some'suggéstions we‘d be -- I don't think.;o
if- there is any innovative language we could pick up, we
would stick it in here. Why don’t we leéve it that way?

HRf STELLO: I think, having worked at various
levels of mahagement, I tﬁink the key point is is that
individual in a position to make a decision about this

matter or must he refer it oh up. If he or she is.the

‘individual responsible to make a decision on that matter, I

would‘say that's. the -- that's why I struggled so hard to
ansvwer your gquestion without knowing more of the facts, and
I don'"t know how to get ﬁore guidance in here without trying
to write something thét's approaching a very large
document.

COMMISSIONER GILINSKY: Theiother side of it is

very hard to judge, whether this is something one agrees

with or not, unless. there are some examples, either real or

imaginary, that you could suggest that would give me a

feeling for just what you have in mind.
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MR. STELLO: I said if there were actions under
the cognizance of the plant superintendent that he.was aware
of that were improper, that's severity level one. If there

were actions taken by the shift supervisor which didn‘*t go

.above him and went only below him and no dther element of

management was4involved, it would depend on what. that action

‘might be. If he were licensed it might be,dn action against -

hime.

MR. DIRCKS: But now fouire=talking"only about
reactors. It has to apply to fuel cycle plants, to chemical
plants, . to.reprocessing plants, to anything that goes one.

MR. STELLO: The shift supervisor is licensed. To
use that example, theﬁ the action would more properly be |
directed at'him, at he or she and he or she's license. And

the departure then from where we are at this point goes

.directly to that individual being a licensee at that level.

So you have to get up to some level where yod_are
above licensed people; which puts us into another element.of
management; ind I don't really‘know how to deal with it
without the specific set of circumstances.

MR. DIRCKS:s I think the point is yoﬁ.have tried
as hard as you.could to get it in here.l If there is a
suggestion. to ﬁake it better, ﬁe-caﬁ sit down and work with
it.

CHAIRMAN PALLADINO: One thought might be decision
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level as opposed to recommending level. For example, if T

have to go to my boss.to get his approval to do something,

“then I am not really the management level that you're

talking about. But-if I an free tO'make thezdecisiop t§ db.'
something, then -- i | '
"HR.-DIRCKS: We~§an~put a footnote under where
we're saying “management awareness” and -- |
 CHAIRMAN PALIADINOa. You'might try it and see if a
word.- such as that .might help. | -
COMMISSIONER AHEARNE: In the footnote thét!you do
‘have, when.you have a material false statement that is false
by omissioniof_commission,-does willfulness enter info thatv
definition?
ﬁR.‘HURRKYz‘;Not’at_all.
COﬁMISSIONER RHEARNE: So that in the severitf_
list<uillfﬁlnéss’is anotherlfactor that getsvput on?-
| . COMMISSIONER GILINSKY: Where does that come up at
all? o | | |
" MR. STELLO: Willfulness? If there is a

management awareness of the acfivity that connotates

agreement to go forward with something that was improper,

then it's at that level that it is a severity level one.
COMMISSIONER AHEARRNE: Jim has just said the
material false statement does not -- the_question'of’

willfulness doesn't entere.
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MR. STELLO: Absolutely not. But where does ;t
belong in severity level if T have the management
awareness?

| COMMISSIONER GILINSKY: So is thét your way of

adding willfulness? |

¥R. STELLO: Yes.

COMMISSIONER RHEARNE: Wait. This says a material
false statement with management awareness. But if the

material false statement doesn't have willfulness embedded

‘in it, then it's management awareness of the material false

statement. I don't see that brings in willfulness.

MR. HURRAY: Not embedded in it in the sense to be
a material false statement it has to be willful. I didn°t
mean that it couldn't --

COMMISSIONER AHERRNE: Oh, it does have to be

willful. I see.

HR. MURRRY: No, I say it does not have to be
willful. It does not have to be willful to meet the
Commission's definition of a material false statement.

But if it is willful and material and false, it
can alsoc bs a material false statemente.

COMMISSIONER AHEARRNE: Certainly. But it does not
have to be. So I'm still trying to figure out where would
willfulness come -in as a factors

MR. STELLO: As I understand material false
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statement in the previous statements made by the Commission, -

I could have an act or a fact or information, that

 information is such that the whole issue of whether that

wasn't provided to us or wasn't given to us was an act
'omftted or committed. When you add .that all of that was iﬁ
fact known, it was, if you will, not provided to us, that
infdrhatiop, by management awareness, that's the
‘'willfulness. .

The material false statement qould or could not
have it in. But if managemeni was avare. that there was

material, that he-had information, data which suggested that

something was wrong, improper, false, his application was
false-o:'éctions in the plant or whatever and he was aware
of that, then that clearly adds willfulness to it.

. COMMISSIONER AHEARNE: So in your view the
statement ﬁanagement awareness indicates more than Jjust
aware of a statement that was made or a statement that was
notnmade,.but'in‘additioh knows that it should have been
made? | |

¥R. STELLO: Yes, and knows the subject with which
the‘material false statemenf deals.,

COMMISSIONER AHEARNE: So management awareness in
.your view is willful not reporting of information?
MR. STELLO: Yes.

COMMISSIONER GILINSKY: Let me ask you this. Why
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1is not e&ery single case of that severity level one?

2 ~ H¥R. STELLO: It is. |

3 COMMISSIONER GILINSKY: No, it's got to be,.would
4 clearly result in regulatory action. And if you've got a

5 management that is 1ying7£6 us -- |

6_: HMR. STELLO: I guess there is more being read into
7 "regulatory action" than‘I thought-i had read into it.
SRegﬂlatory action to me is; ha?ing produced a review process
9 or an evaluation of the decision, it was okay or it wasn't
ibokﬁy."lt was information the agency needed to have.
TR CONMISSIONER GILINSKY: But we're really talking
:iéabbui material statements} and "material®™ means something we
13 would take into account. And by adding those extra remarks,
14 you know, qualifications,Aaccufate at the time and so on,
Aéwduld clearly result in regulatory actién,‘you are |
-Jesuggesting that materiality is not enough. At least that®s
?wahét it suggesﬁed to me.

18 ﬁow, what you're saying is that a deliberate

19 falsification of documents or lying to us on matters which
20 are material does not in itself go.to the top of the heap.
21 And boy, I think it should.

22 . CHAIRHMAN PALLADINO: I don°t think willfulness is .
23 precluded here. What I can't understand is whether you want
24 the willfulness in there.

25 COMMISSIONER AHEARNE: My impression is that B
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1.didn?t sée it nécessarily in there, but I&E . thought it was.
2 MR. DIRCKS: I think it's implied, if you take a

3 false statement and discuss it vith management, that there's
"4 some element of willfulnéss.' | '

5 - CQHHISSIONER GILINSKY: .Why doﬁ't we deal ﬁith it
Sstraightfprward? Why,don;t:we say there have been mistakes
.7 made and material false statements which have been made
'Bdeliberately? We.just cannot toleréte the latter category.
"' 9and we have talked about this before. The whole systém

" 10 collapses if we tolerate that.

1 MRe DiRCKS: Why’don't you take a look and see
{iQVhéihér you can build invpeople~deliberately telling 1lies

13 will be held in greater jeopardy?

14 ' . COMMISSIONER GILINSKY: Héll,'companies, if you're
15 talking about managément.- | |

16 | MR. STELLO: I will look at taking that phrase
‘1f”wo§1d clearly.havé resulted in regulatory action® out. I'nm
18 not sure it Changes muche.

19 | - COMHISSIONER GILINSKY: I'm not sure what you

"20 meant by it, but it suggested a fairly sharp qualification.
21. .- - MKRe. DIRCKS: This is a newly developed section. I
'22£hink'we develobed it in response to much of the concerns
23 the Commission has expressed. It can be improved and we'll
24 go back and take a look at it.

25 | CHAIRMAN PALLADINO: Do you have any more, Vic?
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1 MR. STELLO: No, I was going to quit aﬁ that
2 point. I think I hit what were the major issues that. the
3 Commission would be intérested in and the more significant
4changes, and at that point go to answer any questions the
5 Commission wants.

6 CHAIRNAN PALLADINO: I wonder if I could begin
7with-a couple of factual questions. It's not clear from -
8reading_£his docuﬁent at two different parts what the
‘9mé¥imum'penalty is. For example, on page 7 it's. the second.

" 10 paragraph that talks about up to the statutory limit of
11 $100,000 per violation per day. Then on the next ‘page,

'iﬁalmbst in the middle of the page it sayss ioquéver, in no-

13 instance will the civil penalty for any one violation éxceed

14 $100,000."

15 ~ MR. STELLO: Per day. |
16 CHAIRMAN PALLADINO: HWell, you want to add it.
17 . . Bnother question has to do with Table 1, which is

18 on page.10.‘ You‘have Severitf levels and then you. have

19 categories, and I d4idn°t know what a category was. It says
20 "non-category one” -- I'm sorry, I'm looking at the headings
2i and I'm looking at -~ proceeding from the heading
iz"safeguardsf it says “non-catedory one®” an& "category one."
23 And I don't know what that means and I couldn't find it in
24 the document.

25 ) And somehow category one seemed like --
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1 | MR. DIRCKS: We can define what category one ise.
2 CHAIRMAN PALLADINO: - It's from the regulations.

3 It.was important to me because, not knowing and Jjust

4 following your general approach that if‘SOmething was

5 category one it seemed like it ought to have a higher finé
~Gthan if it was non-category one. BAnd I*m not. sure whether
-7 --. there®s a lot to understand there.

8 _ COHHISSIONER‘BRADFORDz It seems like a good

9 question. Why ish't that the case?

10 CHAIRMAN PALLADINO: I -didn't know what "category"®
1t meant.
" 12 - COMMISSIONER BRADFORD: Category one is a

13 . strategic quantity.

14 . HR. STELLO: He'sAgoing to get the regulafionso
15 ' The "non" belongs over there. |

18 HR. DIRCKS: It's a mirror image.

17 /(Laughter.) _
18 COMMISSIONER AHEARNE: That's all right.

>f19Everybody would have known what they were.

2 - ' CHAIRMAN PALLADINO: There was another question.
21 Suppose you have multiple violations over an extended period
22 0of time. Does this give you any guidance as to what is the
23maximﬁm thaf you would go to? I-aépreciate that part of the
24 situation may be,qomplicated; As a matter of fact, it may

25 be we didn*t catch it soon enough.
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1 But if there are a humber of thihgs that you

2 eventually find and you find out they have Peen.in existence
"3 for -100. days, is there any guidance here that tells you what -
4 —— ' |
5 .7 MR. STELLO: It tells you how to do the per day.
"6But T don't think, to answer the guestion of, does this.
'Zpolicy-in some way say that you are prohibited from issuing
:8a civil benalty'in excess of X dollars, I think the answver
"9 is no in that contekt. There is no upper limit.

ib , CHAIRHRN'PALLKDINO: Well, I don't feel

" 11 comfortable in not knowing what we would do in a

12 circumstance if you find five violations and four of thém
.13wére'for‘100 days and one was for 50 days. :Would-you &pply
14 the §100,000 limit if that were the Iimit?

15 ‘MR. STELLO: No, for.100 days, no, not likely.

- 16 The policy we have been.working under is —-J

17 ’ CHAIRMAN PALLADINO: ;Well, why not? Why wouldn't
18 you do that? Let's assume no mitigating circumstances-
{Qexcept our own inability to find it.

20 - ¥R. STELLOs First, with respect to previous
"21;uidance and the way we have beenfbpétating, if we were io
22 propose a civil peﬂalty in excess of $300,000 we would come
" 23 back to the Commission and éexplain on.what basis we felt

24 there was a justification. to go beyond that limit in a

25 particular instance. ‘I would feel that that policy would
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1 still prevail.
2 CHAIRMAN PALLADINO: Is that in here, the $300,000

8 1imit vyou would come to the Commission?

4 HR. STELLO: Yes.
5 CHAIRMAN PALLADINO: I missed that.
6 ' ¥R. STELLO: That is the policy we've been

/

7 operating under.

8 " CHAIRMAN PALLADINO: Is that in. here?
9 MR. BICKWIT: Yes, it is.
10 "MR. STELLO: With respect to any prohibition on

11 any upper limit beyond that, we have not dealt with that

12 subject except a hypothetical examplé you presented to me
13 results.in'a civil penalty of $10 million. Although there
14-may'be‘§ircum§tances for which that clearly is a
15con§idératioh, it seems very, very unlikely to me that that
.16 would arise; that we would ever feel thé need to impose a
17 civil penalty of $100,000 a day for'100 conéecutive days.
18 Bﬁt you know, I quess all generalizations are

19 false, including that one. It's just I can't think of an
20 example..

21

- 22

23

24

25
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COMMISSIONER BRADFORD: Vic, whiie we're still
somewhere near Table 1-A, if I'm reading if'correcfly, would
you tell me what the penaltf would be fo; materials licensee

that gave you a false statement in the course of an

*inmgstigation, about how many sites containing waste he

happens to have on his property?
'MR. STELLO: A& naterials licensee?
COHMMISSIONER BRADFORD: Yes.

MR« STELLOE By definition, the theoretical is

$100,000. The discretion is there to.go that high.

Depending on the circumstances, the number would be for
severity level 1 it would be §1000.

COMMISSIONER AHEARNE: Well, it depends on -- you

said materials licensee.

COMMISSIONER BRADFORD: I°m saying the materials
licensee.
| ¥R. STELLO: I assume you meant the last one.
‘COMMISSIONER BRADFORD: Somehow wWe seem to be

coming out at variance using this table with the experience

we've heard about just in the last 24 hours.

MR. STELLO: I suggest that there is discretion to
allow that to go up to $100,000.

CHAIRMAN PALLADINO: I don‘'t understand that
$100,000 1limit, because then you say you can go to 100%

above that. ©So which is it? 1Is it $100,000 per day?
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COHHISSIORER AHEARNE: $100,000 per day is limited
by lawe. | |
| CHAIRMAN PALLADINO: So when you have somethin§
like $100,000, I presume that's per day. Then here it says
you can go. up 100%. You can*t go up 10077

COMMISSIONER AHEARNE: No, no, this table down

"here is really to tell you. what is the basis for the

Category 2, 3 --

CHAIRMAN PALLADINO: I know, but it‘s always

limited by ¥he $100,000, that's an absolute limit. ,I
MR. STELLO: That's correct.

| CHAIRMAN PALLADINO: So you. can®t vary it.100%
except within those limits.

BR. STELLO: Except within those limits, that's
right. | | ) |

| COMMISSIONER GILINSKY: What's the significance of
the table, then?

COMMISSIONER AHEARNE: The upper table talks about

‘

the base for severity 1, and the bottom table is now to tell

you what are the appropriate bases for Categories 2, 3, &

and 5.

.CHAIRHAK PALLADINO: That's the other thing that
you go 100%?
. MR. THOMPSON: If Mr. Ahearne’s.interpretation is

correct in the way we wrote it, that bottom portion is to

-
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1 not apply to the severity levels. There is the narrative

2 that does state plus or minus 100% on the severity level 1

3 for the large licensees. That carries you over $100,000

4 yhich is the statutory limit.

5 COHMISSIONER GILINSKY: How does it apply to the

6 bottom of that table where it‘s $1000 or $60007?

7 MR. STELLO: Normally it‘°s plus or minus 100%,

8 which could you take you to a factor of 2 highero But-

9 there's a blanket statement of discretion if something was
10 particularly egregious or if there was a need, you could go

11 up to $100,000. There's no prohibition in law that prevents

12 you from doing thate.

13 - This policy is trying to, you know, tell you what

14 to' do; hopefully, most of the time to guide you.
.18 . COMMISSIONER GILINSKY: But I thought that most of
.16 the -- you don't feel that®s a commitment to state whether

17 or not --

18. MR. STELLO: The law allows you to go to

19 $100,000, There's nothing in this policy -- if you have

20 something particularly egregious, to use the full force of

2t the law.

22 COMMISSIONER BRADFORDs But it is true that on the

2éface of the policy, using this table for the case we were

24 talking about, you would come out at 500°?

25 ¥R. MURRAY: You'd come out at 4000, I believe.
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1 You'’ve got the 8000 and you'ié got the severity level 3.
2 COMHMISSIONER BRADEORD: -You would consider them an
3 industrial user rather than under the cateéory of oiher
4 paterials licensees?
s | MR. STELLO: There are other factors you apply if
6 it*s particularly egregidus, whi;h ié above these.
7 COMMISSIONER BRADFORD: Wﬁich isuwhat'uould det
8 you from 400 or 500 up to -- |
9 MR. STELLO: Right.
10 | CHAIRMAN PALLADINO: CanAI still come back to my
19 &ues;ion on the limit of $300,0007 It says under --
12 incidentally, this is comments which I didn ‘'t think were
}3 Eart of the policy. It says, "Currently, thé policy calls
14 for Commission review when...” Then it says, "...the civil

ﬂébéhhlty for a single violation exceeds $300,000."

16 . What I}m saying is wﬁy shouldn“tlﬁhat be in the
f%bolicy?' | ‘

18  VOICE: It is.

59 CHAIRMAN PALLADI&O: Where? Just only by the

20quéstion and answer?
P A MR. THOMPSON: On page 15 of the policy itself you
22 will find a discussion of fhe conditions undér which we

23 notify or COnsult‘withtthe Commission on actions. Item 2

24 towards the top of the page.

25 MR. STELLO: It's three times severity level 1
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1 yalues. - Page. 15.

2 ' MR. THOMPSON: Of the policy itself.
3 MR. STELLO: In the policy.
4 - - .MR. THOMPSON: There are four casés where we. will

5 always come to the Commission. |

6- - CHAIRMAN PALLADINO: Okay, thank you.

7 COMMISSIONER GILINSKY: Let me get back to that

8 Table 1-R. Let's take a case that we haven't dealt with,
'91et's take a test reactor or whatever. ‘And suppose that you
10 decide that the violation vas so severe that it ought to

11 exceed.1002 above §$10,000; it ought to be, I don't know,

© 12 $25,000 or $40,000. How much of a case does someone have in.
13éomin§.back to us and saying wait a minute, you agreed on
14ceftain guidelines and you're going way beyond these
1sgnidelines.- And,‘you knéw; sure, youAhavefthe discretion

- 16 unde the law, but you‘agreed to put certain limits on what
17 you are going to do.

18 MR. HURRAY: I think there's no guestion but. that
19 there is some inhibiting effec£ in establishing the policye.:
20It's not a legal effect but it could be viewed == I°'11 turn
21 it over to Leonard -- by a reviewing courilas reflecting

- 22 some abuse of discretion if it weren't independently

23 justifiable. |

24 : MR. BICKWIT: Agreed.

25 MR. STELLO:¢ Indepdently justifiable means it was
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‘j very séfious.

2  MR. HURRAY: Yes. If you had a particularly
_3egregious example thét the bolici itself Specifically
4:reflects thgt in those caées ﬁe can. go above.' I &bd't think
5 you can predict in advance, or‘it}s very‘&ifficult and we

6 haven't been able;to, exactly what every individual case is=-'
>7§oing,to 1§ok like to set the rules for.
8 - CO#HISSIONER GILINSKY: Okay, so ve have-a7¢ertain-
”gbASé penalty-,iBut in attachihg the plus 100% to it, I would
'ﬁbassume‘-- and I would think most people ypuld assumé - ﬁhat
Tifhél Ebvers the fange of cases up'to pretty. bad cases.

12 . | MR. BICKWIT: There's a reference”ih the policy
.1éitsé1fﬂto'special circumstanées alléwing you io»deﬁgrt from
'14£he$e‘principies,;and that uould~ceftainly be relied Qn'in
Tis}h}'shit;of the'ﬁéture you are pb»sing° | |

16 HR;.MURRAY: That would be an éxercise of
‘17discretion when ydu departed from it, and any exercise of
18disérétion willAbe Judged vhetﬁet it°s been abused or not,
ﬁgand that's going to depend on the particular circumstances

' 200f the exercise of the discretion;

21 HR..BICKﬁIT: On pége_1 it says, "Each enféicemeﬁt
.22 action is dependent on the Eircumsténces of the caSe,‘and as
23 far as emphasizing-discretion,‘after consideration of these
24poli¢ies and procedures.™.

25 . CHAIRMAN PALLADINO: Can I ask a couple more
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1 questions? Atwsdme‘places -- and f'll have to loock heré -;
2 at some élaéés they are called, I guess, Supplement Number &
-3 severity categories. It talks about very signifiéﬁnt' |
4violations-involving‘whole body exposure of é number of the

:Spublic,in excess of two and a half rems radiation.. And in

" 6 some places it talks about half a ﬁem.
Y A " For example; when we come to transportation it's a

- 8half a rem, and they are both severity 1, and somehow they .

9 don't seem’' consistent.

10- - COHMISSIONER AHEARNE: Well, add to the

-dfinconsiStency the half a rem annual whole body radiation

12 exposure to . member of the public in excess,ofro.slrem fpr

13‘tranSportation is ‘'severity 1evel 1, and for health physics

- 14.the exact same statement is severity level 2.

15 CHAIRMAN PALLADINO: Okay, that’s another way.of
16 putting it.

17 MR. KEPPLER: When we were here for the first

‘18 go—around, --

19 © COMMISSIONER AHEARNE: (Inaudible.)
20 ~ (Laughter.)
21 ' - MR. KEPPLER: -- there was a gquestion as.to

22 whether or not there should be an absolute gradation. of
23 severity levels or relative gradation of severity levels.
24 And because oflthe'emphasis, the experiences and the

25 emphasis the Commission wanted to give to certain areas such
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1 as construction, transportation, we agreed to aéhieve a

2 higher 1eve170f compliance, that we would make severity

3 levels 1 and 2 for these'areas, recognizing that the actual

4 saféfy importance of the vioclations may not be as great as

5 perhaps a- severity lével 1 in reactor operations.

6 So it's my recollection that it vas a conscious
7 decision to go this way, and it's one, by the way, that vas

8 discussed heavily in the comments'és to whether or ndt we

9 should have an absoiute»severity.level between categories,

'1dor,reIative severity level.

T Let me just add if you take, for example, a

125évefi£y level 1 fqr‘reactor operations where you have an
13 actuax health and safety problem occurrence, it's very hard
:14-tq place a severity level 1 for construction in the same
156a£égory because yéu really don;t,have an imminent health:
16ahﬁ'éafety concern at é cqnstruction sites So you may not
17 == if you went with an absolute standard, you may really
185tért opt, then, with your highestlcategory in constructien
19 being a severity level 3, for example.

20 CHAIRMAN PALLADINO: That’s not necessarily

21 wvrong. What I'm a little worried about is that everything
22 -~ what normally we might EOnsidér a relatively.minor

23 incident now gets to be severity level 1, and it masks the
24impbftance of a severity level 1 in a reactor.

25 MR. KEPPLER: Well, T will say this. My reaction
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to fha£ aspect of the comment was that we really don't have
any sever;ty level 1's in transportation. Over the period
Involved, we didn’t have any severity level 1's in
construction that I'm avare of.

So it's really, I think, shown -- my personal view
is that it does offer the oéportunity to show that the |
Commission places a high level of.importénce on these
mafteré; and I don't think it masks the other aspect of it.
- CHAIRMAN PALLADINO: Should there be a T-1 for
transportation, so you have some flavor that these are not
ofAéqual imporéance?’

- ~ MR. KEPPLER: We tried to say that in the body of
the document. Maybe we could --

CHAIRMAN PALLADING: It seems strange there.should
be that much variatién; I can see the value of relative
priorities, but sqﬁehow one that is interested needs.toc know
that they don‘*t -—-

COMMISSIONER AHEARNE: 1I°11 have to admit that
putting it so clearly. you have weeded out the inconéistency.

HR. XEPPLER: TI don°t think it's all bad.

T2 = CHAIRMAN PALLADINO: No, maybe an easy way out is

to say that's a priority level. I hestitate to make the
suggestion because I haven't thought it through that far,
but maybe you want to consider something like T-1 or

wha tever.
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Now, one of the problems we have had in pasf

.enforcement acéidents, or at ieast one that I think we have:

had, is when do you take these enforcement actions. Should

the policy statement set forth a timetable for enforcement

-actions?  And what sort of timetable might. we -want to

consider? I'm really throwing this out as questions.
MR. STELLO: It's not in there. That ought to be’

procedures that are followed by the office.: We have tried

- very hard to get our enforcement actions down to 30 dayse.

That’s a verf, very difficult --
| | COMNISSIONER GILINSKY: Thirty days afte;.the
event? o o
MR. STELLQ:V'fhirty days after the report.
Identification.is a better way»to say it,.and that's very,
yérf difficult to do. Some of thgm ére fairly complex. You
may have the probiem,identified?months and months befbre'you
have finished. |
| CHAIRMAN PALLADINO: i,agree, maybe you don’t want
a timetable'in thé policy statement, but we ought to have
some guidelines somewhere, |

Let me ask one.more and then I will let others go
on. Under Facility ConStr&ction it talks about sevérity 1
applies only when a étructure or a systeﬁ has been
cémpieted.',NOw, should severity J-alsé apply when a

structh:e or system could be completed in such a mannei that
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it. would not have been ---would not have satisfied its

intended safety-related pﬁrpose? 'If you have to wait before
you. can give it a severity 1 until everything is complete it
sounds to me that we have waited too long, especially when

thefe‘s something along the way. BAnd we should'identify it

as a very severe situation that we want to change before it

.gets_completed.

MR« STELLO: Mr. Chairman, I think that®s probably

' very difficult to do. You could have a designer that makes

a very simple error in a design or calculation, and the
wholg procedural process =--.that's the QAiéystem itsélf'--
would be operated to find it, but at the time you find that
error, if that had beén constructed it would have been a
major probleﬁ.- You have not alloqed the rest of the s&stem
toldo its. job.

I would find it very hatd.

COMMISSIONER GILINSKY: Bu£ suppose somebody lied»

to. us along the way?

MR. STELLO: I don't see the connection.

CHAIRMAN PRALLADINO: Well suppose there were false
repords?

MR. STELLOs: I thought your question was.iﬁ they
were constructing somefhing and there was one place in the

process where if it had gone into construction and been:

built, it could create that problem. I say if you try to go
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1 into the system at any other point,,yoﬁ are, in a sense,

2 removing a very normal part of the process which would look

3 at the design review and audit and many things that are done

4 prior to the construction that should, in fact, design to

:5Aqaﬁqh:the problen.

6 - Now, I don't see how lying tb us --

.7 COHHISSIONEﬁ GILINSKY: I gueés I misunderstood-
N uh;t you have in min@. Does the restrictions on
9;cqnst;uction simply not apply'to your supplement 7?
10 MR. MURRAY: That's right. A& lie would be judged
11 under supplement 7, pdt under supplement 2, even though it
12.qccu;red during construction.
13 COMMISSIONER GILINSKY: Good enough.

S14 COMMISSIONER AHEARNE:- Let,ﬁe fqllow this. When

~J5_xoﬁ say completion your foopnote has acceptanee by the QA
.]Goxgagization, indicating that tlhe étructure is ready for
17 pre—oberational_testing.
18 MR. STELLO: Yes.
-19 ' ' COMMISSIONER AHERRNE: Now let's take, for
20 example, building a containment. When you say accerted and
21rea@y for pre-operational testing are you saying that the .
22 whole structure is now complete} the whole containment has
23 been. built and they are ready for_preséurization tests? Is

24 that the point that you would feel that until that point you

25 could never get severity 1?7
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1 _ . MR. STELLO: No, there are acceptances long before
2 thate.
-3 . ' COHHISSIONER RHEARNE: There are acceptances long

- ;4-beforeithat~but the first pre-operational testing -—
-5 A - CHAIRMAN PRLLADINO: Maybe I'm misunderstand fou,
6 Vic, but I coulgd picture.situatipns where they;re doing
7 things wrbng and you say, My God, we can't allow that. But
8 it isn't completed.
8 HR. KEPPLERs But they would be taken care of
10 under severity level 2 or 3.where there are breakdowns in
1t the quality assurance program of that activity.
12 CHAIRMAN PALLADINO: It may not be quality
13 assurance; it may just be that the fellow was doing it wrong.
14 - - . MR. KEPPLER: That should be called as part of the
-i5quality assurance. »
16 -_ —Q- MR. STELLO: Look at the normal pfocess,that°s’
17 going. one 'You have an architect-engineer and a constﬁuctor
18 and many other subcontractors supplying equipment. The
19 subcontractor is building a subassembly which is improper.
20 He comes to the site and there are normal QR processes that
2t might be on as part of the constructor or AE, wﬁere even the
22 Licensee rejects it. 'So it never wvent in.
23 The example you give would suggest that you could
. 24 say that's severity level 1, let's take it all_the way to .

25 the point where it was installed and it's sitting in the
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1 plant actually installed in there. But as part of the
2 licensee's program to go in when that system is being,turned
"3.over -to him, he has a procedure where he goes through all

-4 théfzecords to be sure that everything is done the way it

<6 is, ‘and he said, you installed that in there the wrong way;

-6 please take it out and put it in right.

7 ' I think what you want to do is make sure that. the
8 whole systenm has had a chance to operate before -- |
‘9 . --  CHAIRMAN PALLADINO: Let me give.you an example.

10 You have welds to be made, and surreptitiously to save time

11 the"fellows are just laying the weld rods in there, and it

12g6é$'on and you finally catch it. But the whole systen

18 isn't complete and you say, by golly, that is a very severe

14 gituation. And you might want to call it severity level 1

15 but you <can't do it yet because the system isn'£ finished

16 and you don't want it to come along that way. And this kind

" 17 of- -thing has happenedo

- 18 . ' COMMISSIONER AHEARNE: 'The mitigating factor there

19 would probably be that you might make them go back and tear

20 out -& lot of this stuff.

21 ~ CHAIRMAN PALLADINO: True, that's exactly what you
22 do.
23 - MR. STELLOs I think. I understand your problem.

24. Enforcement is not just civil penalties, If we saw

25practices such és that, we have a lot of other tools in our
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1 box that we can usé. One of them tha£ we could pull out is
2 an order that says "cease and desist.”

3: If the kind of problem you described is going on,
-4’then it would seem to me. that maybe the enfqrcement.tool is
5 stop. Not a civil penalty.

6 CHAIRMAN PALLADINO: I agree, but if you follow
"“7'that, you would never have any .civil penalties. I'm saying
8 if you find that fhere ought to be some opportunity or sonme
9 caveat or enough flexibility so that you're not excluded
10ffch-calling something that's major a severity level.j.

11 ‘ ¥R. SiELLO: Okay. But I guéss vhat - I'm trying to
12 suggest is there are a variety of enforcement actions, and
13 whenever something happens‘thgt the totality of the
14enfbrceﬁent process has to be considered. Your example

- 156 suggests. to me éractites‘gcing on in the plant that cannot
'f16he3t61eréted'undér any circumstances and they have got to be
17 stopped. -

18 .  CHAIRMAN PALLADINO: But now if you stopped then
19 and I can't penalize them -- |

20 KR. STELLOe: Oh, you did. The minute you sfopped
" 21 them you killed them.

.'22A | CHAIRMAN PALLADIEO: Yes, I know, but they get

- 23 started again and fix it up, and I'm not sure I've gotten
24managément attention to the severity of this kind of probleme.

25 ‘ MR. DIRCKS: I think we can take account of that.
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1 _ CHAIRMAN PALLADINO: Okay, why don't I let

2 somebody else go on?

3 COMMISSIONER AHEARKE: First a“question for vou,

4 Joe. Do you intend to reach final approval of this today?

5 '~ CHAIRMAN PALLADINO: No. I thought after.we're
-Gthrough we ought to see what may develop out of this,
'7bec§usé I think because I think we will want to vote.

'8 COHMISSIONER AHEARNE: Okay, because I had several

9minor guestions --

10 CHAIRMAN PALLADINO: -- not today.

11 COMMISSIONER AHEARNE: -- that I might just as

12 well put into a piece of paper and send to Victor. They are

. 13 not anything significant. -

14 . One, I would like an explanation.' In the comments

" 15 and response section that you have you have commented on

16 implementing the policy, NRC should follow requirements of

17the Regulatory Flexibility Act; response: ¢the policy is not

18 subject to the act. BAnd maybe a word or two about why would

19 help ttemendously.

20 : MR. KEPLER: Therg are two reasons, Commissioner
2;Aﬂe§rne. First'is this is not a regulation and'therefore it
22 would not be subject to regulatory flexibility. Ahd sécond,
23 it wash't a regulation; it was proposed prior to the
24effective date of the Regulafory Flexibility Act.

25 COMMISSIONER AHEARNE: So it's not that if it were
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1-bein§‘put out now, ybur second4argument'for being out nqw;
"2 it would be'subject --
3 L ' MR. KEPLER: If it was being put out now as a
4 statemen£ of policf it Houid not hé applicable. If it would
"5 ber put out now as a binding regulation then it would be.
6 COMMISSIONER AHEARNE: And there the distinction
"7 is policy versus regulafion?
8 ' ¥R. KEPPLER: . Right.
9" .- ' COMMISSIONER AHEARNE: You have struck the
10 references to operator civil penalties, and essentially I
11 think. have left either neutral or the impression that
'12peﬂding‘furthér Commission review and decision you wén“t
13 take action against operators. -Could. you say a few words
14 why you took the operator section out?
‘15 EE HR. STELLOé- That was ah area that had
16 considerable comment. I see leaving it neutral, which is
17 what i think'it‘is,'having a significant beneft in easing
18 the tension that's preéent-in the licensed operatorse 'I‘see
'19no need at this point to addvto that process.
20 - COMMISSIONER AHEARRNE: Do you view the taking out
21 == is that equivalent to saying that the»enforéement polici
22 is such that we will not take actions against individuals? -
T 23. HR. STELLO:s No, it°s on a case by case.hasise
- 24 | ' COMMISSIONER ARHEARRNE: Ckay, but you're not

25 equating it to --
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LI ' COMMISSIONER BﬁBDFORD: Doés it say that anywhere&
2 - -COHHISSIONER GILINSKY: .You were asking ﬁhat and I
.3 mentioned it. Joe, why isn‘'t there a supplement cofering

4 individual licensees?

5 ' CHAIRMAN PALLADINO: I thought it was in there

.8 because I was iﬁterested}in that.

_?;;__., COMMISSIONER AHEARNE: The statement in reséonse

8 says enforcement actioné for licensed operaforé will be

. 9 determined on a case-hy—cﬁse basis. Now, there's a

10 statement somewhere else in the policy itself which I
]? §hopght left a slightly diffgrént impression.

12 CHAIRMAN PALLADINO: I think it's on page 2-of the
13 policy statement, if I'm reading right.

S14 | HR. STELLO:' They are covered in that supplement 7
15:£Q:the.exfent they are licensed. \

>16_ . . COHHISSION?B GILINSKYs That“s all.material false -
17 statements.

18 . . MR. STELLO: They're covered by those --

19 - COMMISSIONER GILINSKY: That just deals with

20 material false statements. That’s something I've been

21 interested in, but there are all sorts of other possihle
22violations.

23 HR. STELLO: That's true.

24 , MR. KEPPLER: If they are materials licemnses it

25 would be covered under the materials license supplement.
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1 | -COHI‘IISSIONER AHERRNE: Let me go oﬁ and ask

2 another question. |

3 . MR. STELLO: Let me just say it was a 3udgment
4 that.vwe were best off leaving it out for now. If.the
Sﬁommiséion Wwishes, we will add it.

6  COMMISSIONER AHEARNE: The flavor I got in the

7 policy statement itself was that it would be done on a
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.8 case-by-case basis, but pending further Commission action. it

9 will be done.
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MR. STELLO: If there is such a statement,-we'll-

take it out.

COMMISSIONER AHEARNE: The issue on nonprofit

hospitals and other nonprofit institutions, in going. through

the package of comments I was struck by the very large
number of hospitals that responded, I had expected a lot of
utilities to responde. .

Could you say a few wofds‘about why the hospitals

seemed to be so ﬁpset and concerned, perhaps either comments

that you have or =--

"MR. STELLO: We have taken some action against

'hospitals.

COHH{SSIOHER:AHEARNE: I understand that. But the
flavor at least from tﬁe comments seemed to go beyond what I
would have expected. It was almost as though the attitude

was they were surgrised to find that they were subject. ~

I MR. THOMPSON: I can respond to that, Commissioner
Ahearne. In the course of the puhlic.meetings -=- and if you
look through.thé enclosure.three --

COMMISSIONER AHEARNE:s I did.

MR. THONPSON: -- you will find that not only are
thére a number of hospitals, but a substantially iargerl
numhe;‘of hospitals: that commented from the Midwest than any
other portion of the country. |

There's also a particular commenter who made an
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appearance at the Chicago meeting, who is very active in
codsultant work with hospitals. Based on information he
provided at the m=2eting on the-nature and wording associated

with the comments from the hospitals, we are convinced that

,ih%re was a concerted effort on the part of this particular

consultant to marshall his clienis in a write-in campaign
where they shared his views, and obviously they did share
his views, that we were now establishing something new th;t
did not exist before for medical licensees.

We don't. think that squares with the situation
that pre-existed or exists noﬁ, but it ddes help t§ explain
thé‘ldrge number of commenters that are in parallel.

‘COHMISSIONER AHEARNE: As I said,.that was the
fiﬁﬁofAI‘was getting through here, that they were‘expressing
gfeat concern that welﬁerexgoing-into an area that we had
dof‘bbne into before. And I would suggest on these comment
responses that we go out with that some of that gets picked
up, because feally throughout here wheﬁ you read the
,hospitél positions the flavor is, hold off for at least
énother six months, you've hit us with something we never
féélized-we werelliable fpr, this is a whole new area the
NRC is going into, which isn't true.

¥R. THOMPSON: That's not uniform from all the
thpital responderse. Some of them recognized they had been

and continue’to be. vulnerable to actions. But they didn't
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1 1ike the nature of the actions we were propqsing.

2 COHMMISSIONER AHEARRNE: You mentioned in your

"3 comment response the comment was, any civil penalties

'4 imposed on nonpfofit hospitals or nonprofit institutions

5 would have to be paid by increasing charges to the public.
"6 In response you say Table 1 has been modified to address

7 this concerne.

-8 ' : Could you say a few words about how Table 1 was

9 modified to reflect that concefh?

10 | HMR. THOMPSON: We addressed it in terms of the

1t reflection of ability to pay in genéral,_which of course

12 does not apply across the board. rThere areAsome very large
13 nonprofit organizations. But in general, medical

14 institutions and nonprefit organizations we did puthinto the
15 table at a different point to indicate we recognize the

16 ability to pays

17 COMMISSIONER AHEARNE: The ¥4,000 figure is lower
18 than what it used to be.

19 | MR. THOMPSON: I believe that's correct. I would
20 have to check my notes. I believe that's correct.

21 COMMISSIONER AHEARNE: Well, let’s see now., That
22 point is because a nonprofit institution has to flow its

23 charges back to the public. Now, would - -that also hold true
24 for TVA? Would you reduce your penalties for them?

25 MR. THOMPSON: It's awailting his judgmente.
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A . (Laughter.)

2 . COMMISSIONER AHEARRNE:'

3 there other municipal --

4 "° HMR. STELLO:
5 nonprofit.
6 - COMHISSIONER AHEARNE:

7 MR. STELLO: They are

80r§anization. They are a power

- COMMISSIONER AHEARNE:

57

I was just wondering, are

TVA is not considered as a

It*'s a power reactore.

What about SMUD?
not a nonprofit
reactore.

Okay. But what this sayss

10 the comment is any civil penaltles imposed on nonproflt

11hospitals or other nonprofit 1nst1tutlons would have to be

12 paid by’ 1ncre351ng_charges to the public.

13moﬁified to address this concern.

Table 1 has been

The Commission does not

14 desire tO 1ncrease consumer COStS.,

15- MR. DIRCKS:

16 nonprofit institutions includes

17nonprof1t lnstltutlons.

18 COMMISSIONER AHERRNE:

19 1icensees.

20 HR. DIRCKS: Fine.

'I think you'd better expand

I think the footnote on that. 1-R says

academic, medical and

zYes, to nonmaterial

Well just say nonprofit.

211'11 make it clear-it's material licenses.

22
23 now been explained, but on page
24enforcement‘action$ you say the

26 involving the failure to make a

COMMISSIONER RHEARNE:

I guess this probably has
4, the last paragraph, for
severity level of violations

required report will be
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1 based upon the significance of and the circumstances
2 surrounding the matter.

3 . - ~ Are you there-spécifically speaking to material

7‘4false,statement issues that we've just discussed?

‘~-5-.T- : MR. STELLO: I wasn't following that.

-6 .- MR. THOMPSON: The prior policy the staff had used
7 prior to the interim policy was that failure to report would
8 be regardedzwith‘ﬁhe same seriousness as the event not

9 reported. Following Commission guidance given to us on the

.40 interinm policy and consistent now, there are reporting
- 11 situations which under the revised policy and under the

. 12interim policy can be treated as more serious than the

13 evente.

14~ - Yes, to answer your question more directly, I

15 think it is both the material false statement and the

- 16 reporting which may not be involving material false

72 17 statements.

18 COMMISSIONER AHEARNEs So you would view, then,
19 that this statement allows you to increase rather than to

20 decrease the penalty due to the failure to report?

24 " MR. THOMPSON: I think it could work both

22 directions, but it does provide the lattitude to regard more

.23 seriously the failure to report than the event not

- 24 reported. But it could work downward as well.

25 COMMISSIONER AHEARNE: Okaye. On page 5, the

~
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1 paragraph directly above “civil penalty,™ you saye
-2 "lLicensees are not ordinarily cited for violations resulting
.3 from matters not within their control.”

-4 - Would you explain that a little bit?

-85 - ¥R. THOHPSQGN: In the interim policf that

6 statement was included as well, with an exbaﬁsion clause

7 that says, "such as a faulty design, installation,

8 maintenance procedures,“ a number of those. Ahd a former

9 colleague of yours commented specifically that that was not
10 wvhat he envisioned when ve provided that out for licensee
11 .control.

42 - - He have ieft out the qualifying clause in the

13 revised policy, in an attehpt to respond to that commentere.
14- - - COMMISSIONER AHEARNE: Well, that now eliminates
" 16+the qualifying clause, but what do.you mean by "matters not
16 within their control.”

j? :..; HR. THOMPSON: We do believe. that acts of God are
i8 included . They are really unguestionably beyond the control
19 of the licensee.

20 MR. STELLO: The problem was before you had

2i equipment failures and then you had except for those caused
22 by everything that can cause egquipment failure. And the

23 intent was that you really can have equipment failures that
24 the licensee has really done everything reasonable in

25 maintenance and design and everything else and it breaks, it
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1.§earsfout; 'It;S'Odt-Of his éontroi if sdméthihg breaks and
-2 leaves a piece of equipment inoperable.

3 | COMNISSIONER BRADFORD: Can I just add, while

4 ye're .on this éubject of the former colleégﬁe == how did you
5happen~t6 decide, ﬁot thatrIHmind, to treat Commissioner '
6 memoranda as comﬁen£s? | |

7‘ ' ﬁRa THOHPSON: When we-werevestablishing the

8 docket, Commissioner Bradford, we arranged .downstairs for

. .9 everything that came in on ‘the interim policy to be dockéted 

10 and assigned a number. And it so happened that the segquence

- 11-in which Commissioner memoranda arrived to be docketed =--

12 they #anted it docketed on this subject and it was assigned

13.a number, no significance,io it at all..
14 'COMMISSIONER BRADFORD: It wasn't so much the

- 15.assigning of -the numbers as justAthe inclusion of them among

" 16 the public commentso_ I thou§ht that mine, and I don°t. know

17 about Joe°’s, had been circulated before the policy went ouf
18 ad was commented, and the provisions of it that were adopted

19 or not adopted by the Commission before we ever put the

. 20 thing out.

- 21 ' MR. THOMPSON: It was simply the administrative

22 procedure of putting them all in one document. We attached

23 no greater significance

24 o (Laughtéf.)

25 . COMMISSIONER BRADFORD: That was clear.
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1 MR, THOMPSON: We anticipated if you wished to
2 speak ex cathedra it wduldrberin_é session such as this.
3  COMMISSIONER BRADFORD: There is nothing ex
4 cathedra about this. - |
5  COMMISSIONER AHEARNE: Page 9. Let me read this
GSéction and then tell you what -- or ask the qﬁestion. You
‘7say}w-"ﬂéwever,;to emphasize‘the.focus on the iundamental
Sunderlyiné:causes of tﬁe‘problem, the‘éﬁmulative total for
'~973l1lY violations which contributed to or were'consequencés of
- 10 the.problem»will geﬁerally be based on thé amount,shown'in
- 11 the table as adjustedef If an e#aluation of such multiple
1§evaluations shows that more_ihan one fundamentalJbroblem~is'
13 inﬁolved, then-Separate4Ci§illpena;tiés may be-assessed;“
T 14 : - ‘ ~ Thé*impressidn I gét'from‘thié;is.ﬁhat'even‘if
" 15 there. were manf ;eriohs Qiolatiéns, that if you can- trace
'"16£ﬁa£ back to é‘single cause then'yéu will onli:givé one
17pena1ty. And the reason seens to be.tc eméhasize’the focus
18 on éhe fundameﬁtal.cause; which then shifts from the
.jgseriousﬁessAof thé effecté.
20 MR. STELLO:  Let me tell you what the intent was.
@ The inient was-that>our enforcement actions ought to get and
22 deal with fhe fundamental causal problem. If there are’
23 problenms, then We try to érra&ge the enforcement éctions to
24deal.wi§h.thé‘two or three oerhatever-ﬁumber of probléms‘

25 there are.
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1 | In each case, you could have eiampleé that f£it and
2 demonstrate where the Weaknesses are or where the problem
3 was. I want to make sure that our enforcement action and
4 letters and everything point to a clear understanding of
5 what it is the licensee really has to fix, what the
-6 viongnéss is. That's the reason for that kind of language.
7 It does not sﬁggest-that if you had a laundry list
'3hhd'yoﬁ could identify this whole'iaundry list and there are
9 just too many things that are wrong such that QA is a major
- -10 problem, but evefything is in violation of ARppendix B, with
11 30 or 40 eiamples,-thaf that all has to be treated as "one
12 yiolation.” Na. |
13,7 Again, two points are being made.v One is the
14 tdtal'of the enforcement action and:the other is the civil
"15benai¥y. But in all céses, trying to make sure that we got

16 to the underlying problem or thing that was happeninéo

ISR S COMMISSIONER AHERRNE:s Okay. I have.to think

18 about that a little bit. I understand the point you‘'re.

19 making. I.thinkAit éan be read somewhat differentlyo. It
20 can. be read that you narrow it -- that it would be in the
‘Zflicensee'S'hestninterest to argue, yes, you foﬁnd I

22 committed 15 gross violations, however I just want to point
- 23 out to you they all stemnm froﬁ this one instance.

24 | ¥R. STELLO: Oh, no, no. That wasn't the intent.

25 CHAIRMAN PALLADINO: Or one individual.
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COMMISSIONER AHEARNE: ‘Right, and we fired him. -
(Laughter.)
'COMHISSIONER AHEARNE: You have a statement on

page 12 that orders are made effective*immedietely whenever

‘it is determined that the public health, interest or safety

so requires. Now, I gather that stems from the fact that
thatfs what the Administrative Procedures Rct allows one to
say when you make an 6rder effective immediately. I just -

wondered whether you had a vworking definition of the “public

interest”

MR. STELLO:s No.. Whenever there is a need to get
involved with balanc1ng, that s already another one of those
reasons, and then we come “back to the Commission if we're
g01ng to do that. The balancevof those other factors will

be part of the process by whlch the Comm1551on got

Ainvolved.

MR. MURRAY: Is that the one that you sent --
shuttlng down constructlon in order to get a handle on the
prohlem, you tend to.lean on public interest because it’s
diffieult.to lean on immediate threat to public health and
safety.

COMHISSIONER AHEARNE; Now, since you raise that,
ﬁould'you'expectvto be able to read through this document
and‘come,up with a conclusien_when we would have immediately

effective suspension of the CP, or would you go elsewhere to .
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£ry to find those guidelines.
MR. STELLOC: I think after reading the document

all you would do is have some sort of fair idea.of what that

‘would do. In terms of any detailed explanation, you.can’t

have it in the policy, - don*t know that you can write it
to do that. o
COMMISSIONER AHEARNE: It wasn't_cléar to me,
dther than this one éarticular area,-that I could find any
guidance on when you would take action for immediate |
suspension of the CP.

MR. STELLO: -I think Table 2 gives some specific.
guidanée as to that. If you fall within Table 2, that ‘is
very speéific.. .
|  COMHISSIONER AHEARNE: Say that again? ﬁow‘th.at‘
is"one I guéss Yyou conclude that‘D or C -- is that it? C ér
D?

HR;'STELLO: Those‘are orders. D is Jjust any
further a;fion, which could be any one of a number of
things. Those start to indicate when the orders would issue
and under what set of circumstances.

COHMISSIO&ER RHEARNE: Yeah, but I guess it would
have to,be D, because C is a show-cause. As .you know, we
have before'had problems with when do you issue an
immediately effective suspension of a CP.

MR. STELLO: It's a very difficult area. If you
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knew they were going tojstért construction and they were
doing to pour an awful lot of concrete that might cover it
uﬁ‘and you couldn't get the licensee to agree to hold that-
uﬂtil it ﬁas resolved, then'I think-the public interest
would warrant haﬁing an»order to §o cut immediatelyv

efféctive and you would consider it. And there are those

kinds of examples one would have. But --—

COHHISSIONER AHEARRNE: On page 13 under "related
ﬁdmikistrative actions,“ you says "The NRC expects
liéénsees to adhere to any informal obligations."” What is
an;ihformal obligation?

MR. STELLO: We have a meeting with him and he
tells us that he won't start up the plant until the
follouwing things are done and heéll call us up and let.us

knowe We expect he's. going to doAthato And any time ve

have a belief that he's not, then what we're going to do is

make those a.condition of order.

COMMISSIONER AHEARNE: But the message that you
wauld expect the licensee or the publiq to Qet from this
séction is that if the licensee makes a commitment, a verbal
commitment, I guess, is an informal -- well, it's not quite
binding. But if he doesn't follow through, then you will
folléw with an order to make it binding.-

- MR. STELLO: Yes. An inmediate action level =- an

immediate action letter is written, and if he doesn't wish
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to follow, we're prepared to go with an order.

COMMISSIONER AHERRNE: . Okay. On page 15 you have

-the administrative reéiew of civil penalty and other

orders. You have that the reviewing authorities -- and I
guess that you ére assuming the board and the boards -- at
that stage shal; independéntly apply the enforcement
policy. |

Why shouldn't they -- I guess it's more a question
to Bill. Why aren't you proposing thaﬁ the boards be
somewhat bound by the enforcement policy? |

¥R. DIRCKS: I don‘*t make any‘proposals regarding

the boards.

COMMISSIONER AHEARNE: Yo, this is -- fou're
intruding into an area of administrative review and you're
essentiglly saying your proposal is that tﬁe boards
independently apply the enforcement policye.

MR. BICKWIT: This doesn't say anything about not

‘being bound by ite. It simply says that they apply it

independently of the application of it by the Director.
MR. MURRAY: HMay I just go on to add, tﬁat is
exactly what was doﬁe b& the Appeal Boafd in the RAtlantic
Research case.
| COMHISSIONER AHERRRE: Oh, I knéw’it vell.
(Laughter;)

#¥R. KURRAY: And that was the guidance we were
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1 taking, since the Commission approved the Appéal Board;s
2‘aﬁtion in that regard.

3 - - COMMISSIONER AHEARNE: But I thought this wés the
4 EDO's proposed enforcement policy.

B MR. DIRCKS: ﬁe're asking for Commission

6 endorsement of it.

7 COMMISSIONER AHEARNE: Yes. But I'm asking

.8 vhether that is the ;pproach'that you believe ought to be-

-9 done by the boards.

10 o COMMISSIONER GILINSKY: What page are you on now?
S & I COMMISSIONER AHERRNE: Page 15, s_ection 7.
12 " For example, the boards could review for issues of

13 fact and abuse of discretion. - That would be a possibility.
14 ' HR. MURRAY: It was just péinted out to-me that

15 there will be de novo review of thesevdecisibns in court,

16 even when the Commission makes thefﬁ° And thereforé it might
17 be argued. the boards ought to have that éutho:ity as well.
18 . COMMISSIONER AHEARNE: It might be. It also might
j9be argued that the boards ought not to have that guthority;
20 de novo authorify.

2 - MR. DIRCKS: I don°t think they should.

- 22 7 COHHISSIOﬁER AHEARNE: Well, I expected that and I
23 was sﬁrprised that this recommended poliqy'didn't have --

24 could you consider that?

25 CHAIRMAN PALLADINO: You mean sometimes the
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1" guidance that the Comnmission gives shbuid not be followed? ..
2 . COMMISSIONER AHEARNE: No, no, no. This is the
_.3h9§;d, wvhen the board feviews this. |

4 CHATRMAN PALLADINO: But I thought this came from
5 an earlier Commission guidance.

6 " COMMISSIONER AHEARNE: Well, this section was, I»
7 believe, a new section.that.was.added.to the enforcement

‘ g8policy and the guidance for that was from one experience.

9 But it was not part of the previous --

10 ) MR. MURRAY: The facts iﬁ that case for Atlantic
11 Research,. Commissioner Gilinsky, a radiographer had failed
12 to do é“lot 6f things. - He disconnected an interlock and‘
130verexposed himself and some others. The issué was whether
14&management.was invo1ved in that, becaﬁse the management

15 contended they hadn't given this-individual)any instructions
.jstp defeat the interlocks. In fact, they or&ered,him to do
17 just the oﬁposite.'

.18 . We contended before the Appeal Board and the

19 Commissicn held, and the Appeal Board and the Commission

20 held, that we could impose a civil penaltf notwithstandinq
~ 21 the lack of direct management involvement. There was an

22 aura of management involvement to the extent that they

23 allowed the individual to act as he did, reflecting on the

24comment that you made earliere.

25 : But the issue as it fits here is simply, what did
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1 the Appeal Board have to.do with ouf.enforcemen£ policy, and
2 they held that they could look at the enforcemenf policy on
3 their own and decide'what peﬁalfj to come to. They were-not
- 4-simply reviewing the Director's dedision on the baSis of
“f;"5abuse of dlscretlon..
- 6 ‘ The Comm1551on upheld that and ve took that to be
7 the guidance to follow: in this case. |
8 - -. = MRe. BICKWII; But theﬁ are still bound to the
T "9 enforcement policy un¢er that language. '
10 . - COMMISSIONER AHEARNE: Yes, I guess I would 1like
11 to. have it expanded.é little bit..
12 'HH. BICKWIT: I understand your pointe I think
13 it"s a separable one from whether they‘are bound to the
14 enforcement policy. |
15 coﬁMISSIOHER'AHEARNEg Remembering very well that
16whole Atlantic Research thlng, I wouldn't mind if they. were
T 17 bound a little more tightly to any enforcement pollcy the
18 Commission ends up deciding on.-
19 ' COMMISSIONER BRADFORD: I don’t see hoﬁ yéu can
20 bind them without going back to the earlier contention that
2ithis isn't the regulation. » |
22 .' MR. BICKWIT: They are bound to the policy to the
23 same extent the staff and the Commission are bound to it. I
24don‘t see how you can read it any differently than that.

25 . COMMISSTONER AHEARNE: And let me -- Atlantic
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1 Richfield and the AtlantieiResearch'bne still bothers me;

? ; | MR. BICKWIT: I don't blame you, and you can deal
3with that quéstion. It's just a different question, the
.4extent to which they'ré bound to this policy. |

5 COMMISSIONER GILINSKY: What is it you would like
6 to see happen, John? | |

7 COMMISSIONER AHEARNE: I.think the board ought to
8 review for facts and for abuse of discretion.

) COMMISSIONER GILINSKY: So they can say either yes
10or no, is that.the idea? |

11 . COMMISSIONER AHEARNE:s They can say yes or no on

12 facts or yes or no on the abuse of discretione.

13 . COHHISSiONER GILINSKY: You don‘*t want them to
14 -~
15 . COMMISSIONER AHEARNE: I dorn't think they ought to

16 be' doing a complete review of the whole thing.

Sire - COMMISSIONER GILINSKY: Are you troubled by their
18 changing the penalty? | '

19 COMNISSIONER AHEARNE: I'm not sure on that one.
20 ‘ COMMISSIONER GILINSKY: I'm just trying to
21understaﬁdp |

22 C . COMMISSTONER ARHEARNE: I tried to get some more
23background on section 7 and I found that there really wasn't
24 that much. It all led back to this one case. And I think

25 the staff has done very well, given that one data point, to
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.1 construct a section.

2 ’ 'Only'bné last gquestion and it goes to supﬁlemenf,ﬁ
3 -~ or 4, rather, severity categories. We're talking about

4 health physics. And it really doesn't have to do so much
S5with health physics, but let me pick on the footnote. You

6 have a footnote and you have the personnel overexposures an&
-7 associated violations incurred during aAlifesaving effort

.8 will be treated sepatately from. the pdlicy. Rnd I think

9 elsewhere in the policy you have a sentence~ailudiﬂ§ to

10 thate. |

--11? - I agree with that. Let me ask a different

12 question. During an accident, what if the licensee is faced
13 with: the issue of violating a regulation in order toAtake an
14 action that will, in the licensee'STbést'judgment,'aileviate
-15thézaccident? |

16 . MR. STELLC: We are going to pfopose -- I don’t

17 know the status at the moment -- a change in the regulétions
18 that wouid in fact make that clear to the licensee, ﬁhat it
18 is expected that he would do that afterwards.

20 COMMISSIONER AHEARNE: Okay, because just sitting
21 here on this enforéement policy, it reinforées that --

22 ¥R. STELLO: Ke're trying to change the regulation
23 that that would be the Comnmission's, in fact, requirement

24 for that -- °

25 COMMISSTONER AHEARNE: But you areée addressing

ALDERSON REPORTING COMPANY, INC,
400 VIRGINIA AVE., S.W., WASHINGTON, D.C. 20024 (202) 554-2345 .



72

-—h

that?

2 o Hﬁ. STELLC: Yes.

3 - ‘. CHAIRMAN PRLLADINO: You don’t want his medal of‘
4 honor to be presented in jail.

5 , (Laughtere.) . _
6 'jl_ ' CO;HISSIOHER BRADFORD:' I wasn't taking issue with
7 your comment, Joe. But it‘s one thing to state it in an

8 obvious form, which is, if it's essential to preGént the

9 accident from getting w§rse, of course we expect him to do
.10 what's necessary. But you're much more likely to get gray -
11 areas floatiﬂgiaround, and what you're real;y‘going‘to be
"12 deciding after the fact is whether the licensee behaved in a
13 reasonable manner evén if he wound up in violation of the
14regulétion.

15 And then Hhat'é more likely to come into play is
.16 soh@ sort of prosecﬂtorial diScretion as to whét one wants
17 to do about it. I want to see this action, but I don't

18 think it ought to.be couched as a blanket waiver of the

18 regulation wﬁen things get stickye.

200 h HR. STELLO: There®s a regulation for that purpose
21 and that would be the time to try to make that balance. |

22 'CHAIRMAN PALLADINO: I think Victor had a
23qﬁestion.. Incidentally, on the ﬁay I turned to a page, page
"24 4, enclosure 4, you had enclosure as severity level three

25 and you had it in an Arabic number instead of a Roman
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number. And it's those sort of -things that cdnfuse menand
makes me think there's something I didn't.catch.

COMMISSIONER AHEARNE:s One of the commenters
suggesting going from Roman numerals to RArabic numberé} and
our response was we agree. |

CHAIRMAN PALLADINO: Well, whatever way you go,
don’t change them in midstream. -

COMMISSIONER BRADFORD: That's another one of

-those Commission comments that comes back and winds up being

data pointse.
| - (Laughter.)

CHAIRHMAN PALLADINO: I know you didn°t intend to
be inconsistent, but -- |

COMMISSIORER GILINSKY: I've just got a brief
guestion, because I get hungry around this time. But on thé
Supplément 3 on safeguards, it looked to me like you had
some ‘items of‘raéher widely varying importance in severity
one. Let me ask you first, when you say —- do'you have it
there? ~- an act of .radiological sabotage or actual ﬁheft,
loss or diversion, when you say loss that means what? Does
that mean that we have actually concluded that there is a
loss or a mismatch on the books or what?

.HB; STELLO: An actual loss.

COMHISSiONER AHEARNE:s " It’'s ﬁot just an inventory

difference? It's an actual loss?
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MR. STELLO: Right.

2-" COMMISSIONER GILINSKY: We're convinced there is X
3 kilograms of material floating around somewheres.

4" - . MR. STELLO: Yes.

-5 © COMMISSIONER GILINSKY: I must say, the actual

6

10
11
12
13
14
15

16

iz -

18

19

20

21

S22

- 23
24

25

theft or diversion as far as I am concerned is a different

stratosphere. I mean, that's a whole different world. And

if you compare it.with another item, which is entry of an

unauthorized individual into a vital area -- would that be

somebody who isn‘'t supposed to be in the reactor»coﬁtrol
room? A

o JMR. STELLO: He doesn't have authorization at all
to have gotteﬁ into the vital area and he got through all
the vital areas, from the barrier outside of the plante.

COMHISSIONER GILINSKY: I see. How far would he
have to get into tﬁe plant to qualify for this?

HR. STELLO: Intp a vital area.

COMMISSIONER GILINSKY:s And that;s what?

MR. KEPPIE?: There are at least two barriers,
going through-ﬁhe normal entry of the outside and then
getting past the protective feature.

COMMISSIONER GILINSKY: The turbine area would not
be such a vital area?

MR. KEPPLER: .It is not.

COMMISSIONER GILINSKY: It is not.
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COMMISSICNER AHEAENE{ Would that include aanRC
inspector who wds trying to test the-system?v

COMMISSIONER GILINSKY: Well, when you say’butside
the protected area, the protected area is the entire plant.

¥R. STELLO: Yeah. If he didn*t use his
identification in any way, shape or form. Or was it his
recognition to someone‘unknown or strange, yes.

COMMISSIONER BRADFORD: With regard to severity

‘one, in plants under construction, why do you.require that

the system be completed?
Hko STELLO: That's. the discussion that we had.
COMMISSTIONER BRAﬁFORD: I'm sorry. If you covered
it, please forgive me. I was comsidering the Commission
comments were bured in that supélement 3.
MR. STELLO: Let.me conclude by saying we're going
to go back and try to deal with seeing if there’s some
language that could be used.
COMMISSIONER BRADFORD: Did fou also deal with the 
top of page 6, which seems to méke no sense? This is the

sentence on the top of page 6 that I can't make heads or

tails ofe.

. COMMISSIONER AHEARNE: They're picking up your
comments.
(Laughter.)

.COMMISSIONER BRADFORD: Which one?
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COHHISSIOﬁER AHEAﬁNﬁé On the top of page 6; 'On'
page 3, section 3, .I think they say this ﬁas modified to
pick up your éomment. : »

_COMMISSIONER BRADFORD: Yeah. But read that
sentence and try to tell me‘what thaf actuallyhmeané.
COMMISSIONER AHEARNE: Oh, that's different.
(Laﬁgh£ere)

'COMMISSIONER_BRADFCRDs I would prgfer to:havevmy
-cbhméhts'picked,up in a ﬁay~i can underétanda |

MR. DIRCKS: - Why don‘t we just have somebody work

it on that.

iz - COMMISSIONER BRADFORD: There must be a number

13

.25

missing. NRC normally éonsidersucivil penalties ohly for
14 similar viqlafion; ﬁhai occur blank, from the date, period
"15 of time. _ o .
16 | HRo»STEZLO:= From. the date of the last
‘17‘inspec£iona. | |
18 COMNISSIONER BRADFORD: You mean after the date of
19 the 1§st inspection? |
20 MR. STELLO: Yeah, or within two years, whichever
21 is greater. '
22‘ | COHﬁISSIONER éRBDFORD; The "from" means Faftér;"-
283 or is theré a périod of‘time.ihat's miséing_befofe the wofd
24 “from"? .

MR. STELLO: It's betweén'the two inspection
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beriods, that compared td two years, whichever is greater.
We'll fix it.
COMMISSIONER BRADFORD: Okay.

CHAIRMAN PALLADINO: Now, I gather'theredare some

-changes you're,going to make to this and we'll be seeing

ejither the revised version or a page that identifies the
changes, and.ve can. vote on . that when we receive it.
MR. BICKWITs Mr. Chairman, our office has a

number of comments with.respect to. that.

MR. STELLO:s You're going to provide them to us, I
hope.

HR. BICKWIT: - That's what I meant by saying that.

CHAIRMAN PALLADING: Okay. Thank you all for
coming. We stand ad journed.

‘(Whereupon, at 12:30. pe.m., the Commission vas

adjourned.)
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