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UNITED STATES OF AMERICA

NUCLEAR REGULATORY COMMISSION

DISCUSSION AND POSSIBLE VOTE ON REVISED LICENSING PROCEDURES --

PROPOSED RULE CHANGE TO PART 2
PUBLIC MEETING

Room 1130,
1717 H Street Northwest,
Washington, D.C.

.Tuesday,'October 13, 1981

The Commission convened on the above-entitled

matter at 2:05 p.m.; pursuant to notice.

BEFORE:

Nunzio Palladino, Chairman.
Victor Gilinsky, Commissioner.
Peter Bradford, Commissioner.
John Ahearne, Commissioner.
Thomas Roberts, Commissioner.

ALSO PRESENT:

F. Remick -
T. Cotter
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Rosenthal
Cunningham
Shapar
Parler

. Oidmstead
Rodriguez
. Aron
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DISCLAIMER

This is an unofficial transcript of a meeting of the United States
Nuclear Regulatory Commission held on October 13, 1981  in the
Commission's offices at 1717 H Street, N. W., Washington, D. C. The
meeting was open to public attendance and observation. This transcript

has not been reviewed, corrected, or edited, and it may contain inaccuracfes.

The transcript is intended solely for general informational purposes.
As provided by 10 CFR 9.103, it is not part of the formal or informal
record of decision of the matters discussed. Expressions of opinion in
this transcript do not necessarily reflect final determinations or
beliefs. No pleading or other paper may be filed with the Commission in
any proceeding as the result of or addressed to any statement or argument
contained herein, except as the Commission may authorize.
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BN BROCEEDINGS
S 1 P | CHAIRMAN PALLADINO:.'Thejmeeting'Will‘pieasé come to .
'f3 _‘oﬁdér;}l.‘
4 'f_ “'f'f . The'tdpic of”today's_méeting isithe;proposed changés

5_,ftdle CFRvPart 2; ‘There are‘sevérél itemé thét wilL be;up‘fbrv

;6 .disqﬁssidn;‘including:fhé questiOn}of ihterrogatdries,_and

‘7  maﬁagemént of disco&eryiquestion;Ongiﬁhé gomééiling of ofal-

8 argumentsvf- that thefmotions.to compel discovery, énd ﬁhen,

9 ilﬁhe'questidn éf:ﬁsing'exéfess‘mail.' |

10 : - Whethér or_n$t,we will get'to_all of them, we are

_il not'ciéar, but I thoﬁght we Qoﬁld sfart with the management of
12 dis¢ove£y,v

ﬂlé e :_ | ‘We'ﬁaﬁe.é~prbposea,ruie“aiSCuSSionkpreéafedvby Mr.‘l
14  ;Coﬁte; ffoﬁ thé Atémic Safet§'&~LicenSing Bdard Panel, the

iS  chief administfativé officerythefeéf,-and I asked him if"he~Would
16  “waik,throﬁghvthe‘doéuméﬁt:thatvwe-héﬁe’prepared énd highiiéht its
vl7 "méjorxfeatures for #s. | .

18 o '”' " MR. COTTER:' Thank.you, Mr;'Chairman.-
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19y . The paper submitted tO‘the:Cbmmission;oh~Qctober 9

20 recifés the history —-=—

2i .f - COMMISSIONER AHEARNE: Laté'oﬁ_October 9.
22 R, COTTER: Laté on October 9.
23 ;»’  - ‘.COMMISéleER GILiNSKf:‘-What's1£he-éignificance of
o 24 thata | . , ) : : | .
25 S | COMMISSIONERTAHEARNE: I left,vI(gueSS,‘at five after
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6:00 on Friday, and it had not yet arrived. So I didn't get it.

MR. COTTER: Well, that's-s£range. It left our office
about 4:30. Wé got fhe last ihput at a quafter after 4:00, I
guess.

In any event, it recites the history of prior discus-
sions of the interrogétory question which are contained in the
original SECY paper prepared by OGC, 81-526, and this October 9
paper particularly addresses the Atomic Safety & Licensing
Board Panel proposal on discovery which was more broadly framed
than the original proposal which was focused primarily on control

of the number of interfogatories, and whether or not they should

be limited to 50 per person per proceeding.

This proposal adopts a proposal which has been
aeveloped by the Judicial Conference of the United States, and is
aimed at an affirmative role for judicial officers in managing
diséovery in all proceedings.

It seeks to accomplish that purpose essentially in
three principal ways:

First of all, it specifically grants an affirmafive
authority to the judicial officer to act to control discévery.
There has been considerable discussion about whether that
authority is not already impliéit in the.judicial officer’'s

authority within the Commission and within the courts, but this

. makes the matter explicit and thereby puts an affirmative burden

on the judicial officer to act to control discovery, but is

ALDERSONREPORTW%SCOMPANYJNC.
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significantlyAdifferent from the general practice relating to
discovery, because the general practicé is that discovery is a
thing to‘be conducted by the parties for the purpose of full
disclosure of all the information bearing on the controversy
by each party to each other party in the proceeding, and this
practice meant that normally the judicial officer would not
become involved in discovery unless a dispute arose between at
least two of the parties as to whether or not a matter was
required to be or should be disclosed.

The second element that this proposal injects into it
is to require the parties to discovery to make an affirmative
declaration in every request for or objection to any discovery
action within the proceeding; to make an affirmative declaration
that the action that they take in connection with the discovery
is based on, I think it was two or three different criteria,
one of which is that it is contemplated by the rules governing
discovery, or that it should be contemplated by the rules, or~i$-
otherwise nof done for negative purposes.

CHAIRMAN PALLADINO: What page is that?

MR. COTTER: It's page 7 and 8, addressing the
general question of certification and sanctions.

The specific criteria governing the certification by
the person seeking discovery or objecting to it is that the

action is interposed in good. faith and not primarily for delay

- or other improper purposes, but it is reasonable and not unduly

ALDERSON REPORTING COMPANY, INC.
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burdensome or expensive under the circumstances of the particular
case; and in the first instance, that it is based upon the

theory reasonable and warranted by existing law, ..or a good faith

_belief as to what the law should be.

Having made that certification, the party then
becomes subject to sanction if it in fact turns out that the
certification was incorrect.

On the other hand, if the certification is not made
at the end of the discovery request, or were objection or other
action, then that action can be ignored by the other party as of
no force and effect.

Those are basically the three significant elements
of this proposal, and it applies across the board, not simply to
interrogatories, but to other forms of discovery, such as
request for admissions, depositions and so forth.

CHATIRMAN PALLADINO: I only counted two. Can you go
over them again?

MR. COTTER: The second twe are tied together. The

first is an affirmative burden on the judicial officer to assure

that the discovery is- not being abused or otherwise misused.

The second is an affirmative duty on the person seeking
discovéry to certify that it is essentially done in good faith.
_ And the third is if that certification is not present,
either a sanction can be imposed or — excuse me, if the

certification is not present, the discovery request is of no

ALDERSON REPORTING COMPANY, INC.
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 affirmatiVe‘du£iés.

. tories; that should be limited by the judicial officer, because we

‘issues at hand, and consequently\amoﬁg'the discovery requirements

- of all the cases, it would not be beneficial to do so;

'encouraging the Licehsing-Boards to éxperiment with limiting

the number of interrogatories to some number?

7

force and effect. If the:certificatidn turns out to be improper

“or false; the party making it is subject to sanctions.

' ',Basiéally it's two affirmative duties; one on the

judiciaigofficer and one on the partyAéeekingudiscovery, and then

\

it SPells-out,the-éonseqﬁencesvof failure to observe those

CHAIRMAN_PALLAbIﬁO: In-fdur propoéal, you da'not make
any statemént‘gbout limiting the number of interrogatories, as I
understand'iﬁ; | |

MR. COTTER: There is a general statement indicating

that it would be appropriate for the judicial officer,  in carrying

~out his affirmative duties,vto indicate that a specific limitation
- in interrogatories will apply at. a given point in the given

proceeding.

" It does not specify a specific number of interroga¥

felt there is so much variation among the cases or among the
CHAIRMAN PALLADINO: ‘Are you in a sense, then,

MR. COTTER: I'm encouraging them to use their“judgmeht
ih.the:speCific case. .

CHAIRMAN PALLADINO: The reason I raise the question,

ALDERSON REPORTING COMPANY, INC.
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Econséht-of'the.B¢ard to file additibnal.interrOgétories.f

16

8

;’ﬁﬁdé&“;ﬁRééommendations;ﬁ,thé OGC recomménds thatvthe.CommiSSion
.ih,thé‘étd?emeht bf-CQnsideratién gncdufage_ﬂicenSing:Boéfdé
:tQ;expériﬁént Qithilimiting thé ngmgéfvéf inferroéatdri§s to
i?d‘§f $ﬁother;apperfi§£é>ﬁumbér;tha£?one-party»may file-in ai,.

1 given-pfOCeedingVagaihst'anéthervpafty, without receiving the

3 MR. COTTER: -In answer tbjthat,’no, I am not encouragin
that. fTheawbrdV"experiment"'troubles me,vbecause=we have an
unprecedented number .of cases to be processed through licensing

hearings’,- and experiments, it seems to me, run the risk of

,deiaying those cases.

CHAIRMAN PALLADINO: NeVertheless,:you'are encouraging

'_theﬁ'Whénftheyfthink it is appropriate tbllimit the number of

"~ interrogatories?:.

' MR. COTTER: - -That's correct.

 7CHAIRMANVPALLADINO:“Sd I‘guess the épiriE;Of that'is

’:that ydu don't ask théﬁ»to expe#imeﬁtz-yoﬁ!aSk them EO»—f_’

'MR. COTTER: I don't want to quibble with semantics.

COMMISSIONER AHEARNE: What would your position be .

on the appropriateneSS'¢f_the_LiCensing‘BoardiChéirman«liﬁiting .

the ﬁumberwpf interrogatories?

'MR. COTTER: ' I thinkltheftime”and ciréumstdncesIWOﬁld

“arise-where it would be perfectly,apprdpriaté, but I don't;think'f

ALDERSON REPORTING COMPANY, INC.
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. COMMISSIONER AHEARNEr.:fhiadvanCE?_

rMR..COTTERS Well it depends how‘far ihdadVanoe you

"oﬁean,- I thlnk it would be approprlate when you arrlve, for
,,example, atrthe,lastJSERvsupplement.and you~have some pretty‘f

~accurate ‘idea. at that;point;aS«to‘what‘iSSuee*yoh'are'dealihg f

with,,and'how_many;?theh’itiseemsutobme that it could. be done
in'advance;.yee.",

CHAIRMAN PALLADINO: If you wouldn't do it in advance;

-when would you do it?

COMMISSIONER: AHEARNE: I thought that it might be

_the ‘idea, after a certain number of interrogatories had been

made; that the'Board Chairman would step in and say, "That's

far enough.

o I m not recommendlng that, I just thought that

might'be'a-conCéptf

MR; COTTER; That,is certainly a possibility.

CHAIRMAN PALLADINO- In"the recommendations; it,is'

'stated because the ASLBP proposal 1f 1mplemented aggre551vely
fby the Board would substantlally modlfy ex1st1ng~pract1ce,-OGC

_recommends the. Comm1551on adopt a rule on nondlscrlmlnatory

. Then I think'.you recommeﬁd.against_the~concept of a.

fpllot program

MR _COTTER: Yes. I discussed that a bit in the text

. ALDERSON REPORTING COMPANY, INC.
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10

preceding this. I just don't see how you're going to set criteria

for it now and how you're going to measure it on a six-month

basis or even a year basis, for that matter.

I'd be happy, as I indicatéd,toloGC, to have them

take over the responsibility for establishing criteria and

‘measuring it, and then reporting back on the effectiveness. But

there is so much variation among these cases that I jﬁst don't see
how you could do it.

.CHAIRMAN PALLADINO: Suppose you didn't call it a
pilot program. Let's assume for the moment that we came down and
adopted your proposal. Could it not be set forth that wen:are
going to follow this from now on, and then take the initiative a
year later to review and see what we learned from it? Do you
think thaf would not be‘practical?

>Somehow the concept of a pilot program, even though I

seem to be leaning that way earlier, I can see it does cause a

-.problem in the rule., But if you say this is what we're going .

to follow, and then we ask later for a review or an evaluation
to see whether it's~improved the process, could that not be
done?

MR. COTTER: It certainly could be done. It's within
your authority to do that. Whether it would be beneficial or
not, i qah't answer you. Certainly any party to a proceeding
who knew.thatvthe diséovery rules wefe going to be reviewed at

some later date, with an eye to examining whether or not they

ALDERSON REPORTING COMPANY, INC.
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should be changed again, I think would fashion his discovery
tactics eccordingly. |

CHAIRMAN PALLADINO: That's why I was saying we
didn't want to eall‘it a pilot prograﬁ. This is what we're geing
to follow, if we agree to do it,'and then we can review it any
time, whether or not we've made an improvement in the process.

MR. COTTER: Yes, you certainly can.

CHAIRMAN PALLADINC: It wouldn't necessarily -have to
be in the .order. .

MR. COTTER: I'm a little leary of responding to that.
The General Counsel might like that one better, as to whether or
not you are setting ﬁp avsituation where parties to proceedings
ceuld come back at you later and say that you really intended
£his to be a pilot program, end,made guinea pigs out of us.

CHATIRMAN PALLADINO:‘ I think if we adopted it, I
would recommend not having it considered as a pilot program.

MR. COTTER: I'm not talking about how you would i
present it prospectively. I'm taiking'abOut how it might be
reviewed‘or.attacked retrospectively.

CHAIRMAN PALLADINO: Do you think it would hurt if
we did .say in the rule that after e period of time, of a year or
more, we believe it would be appropriate to see what improvemeénts
-- to review the_process, to see what improvements might be
brought about?

’ MR. COTTER: I think that would be perfectly

A
l - ALDERSON REPORTING COMPANY, INC.
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t112 L

'1a§propfié£§; ;
| ‘;.CﬁAiRﬁAﬁ;PAPLAbiﬁQ1; 5h§#éJQé$héﬁoﬁﬁef point:ih!the_f?'“.
‘recomﬁéﬁdéﬁiOﬁs;;éién&ﬁi Eﬂinkafhis;is j6ur réﬁpmmendétion ;%u

3 ﬁhqt-£ﬁégs£éf£5shoﬁldiﬁ6tib§:rquiféd{ﬁévrespéhd;ﬁo‘iﬁﬁérrdgaf;::
toriés'Which:ééék tb p£oVefthé~s£aff!siﬁhoﬁght éroéesSes, ;aﬁher;u:;
. théﬁ-tofobtain_fAQtuai infofmétibn withnregaraiﬁdthé,basgs.of: 

_,‘Staff‘concluéidns, :

~ MR. COTTER: I think that's the Appeal Board Chairman's|.
' CHAIRMAN PALLADINO: I'm sorry.
" Do either of you find any problem with this récommenda—

-

MR. COTTER: I do, yes. My proposal is to the

contrary. '

. CHATRMAN PALLADINO: You would say you would like to
require7them,to.resp0nd‘toitheirfthought processes? -

" MR. COTTER: I.think the material in ‘the:text

findicateéfthat-it has béeh"theujﬁdiéialkgxperiehce ét ;arge‘ ﬁ 
thét'it-is'ektreﬁeiyAdifficuif.to;sééaﬁaté;thought~pro§e35és_:
.from>$o+qélied;faéts;fif you'willa_bééagsé{ultiﬁaﬁeiy -—"and
Mpé@;igﬁlérlj}:it-sééﬁs:tofme;iﬁvthéééfé&éé;v;; 5e§é@sé”thé  o

ultimate faét«is'somebody's'judgment,

" The Commission, for. example, is considering the.

-afpliCatiQﬁuof probabiliStic}riskjaSSéésment. -Much of'wﬁat'is,
 ddne in~a$seSsingfthe*safetyfof rea¢tbrs,:aswl undérstahd it, is

:pbased'dn that-kind*of approach, and it $ééms5£o-me that the =

ALDERSON REPORTING COMPANY, INC. "
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 environment in which these reactors are reviewed in an

Tadjudidafory.prgcess is heavilyfintérléced‘Withlulﬁimate;opini0ps.*”

o  CHAfRMAN_PALLADiNO£ -Alaﬁ; would ybﬁ.like‘to speak to f

this?_”;

MR. ROSENTHAL: I think it is quite possible to

1 sepafatéﬁthe:tWo;  Grahted4fas;in.manY-othervareas; sometimes =~
the linelof demarcation is not that clear. "What I had in mind;'

~as I think I indicated, or at least endeavored to indicate at

the;last.meeting'in which the subjébt-was diSéuSsedj was -it

;Seems to‘me»to be ‘quite reasonable-tolinquire of the“Staff

~

through discovery.as to the data which it employed in reaching

the conclusions which it reached; the_analytiéal models which
it used in{Working,the”data;-all of-whichgfit‘sééms to me,ffélls
within the'Category of'factual“infOfmatiqn.'

It seems tbﬂme to be inappropriate tovéay to the -

-Staff,'“Well}>nbw;" for examplé,'"are you familiar with the wofk.f“

of X, Y'ahdiZ?"And;Why is it that if yQulwere familiar withjthéir

'Work and théir approach Eo-these5pr§blems,iwhy‘didn't you use

5théirnapproachfrathethhanithe one that ypﬁ'used?"ﬂ'

Nowras»i:suggeSted‘at,the*last meétihg;~in‘thé beét'

fof_all'poSsible words, in a limited>timé'and-limited Staff

-résources(ﬁthere”might'be_éomething'tofsay-for Qpening-the*whole:.: 

boék;and'calling upon;thé Staff in‘the'discovery prqdess to not -

”Onlyfprovide_the bases upoﬁ—Which_it ac£ed,«but also cdhsider'.r

énd'set‘forth,the reasons why it did not .go den,sbme other path.

ALDERSON REPORTING COMPANY, INC.
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14

But again, it seems to me, that this is not the best
of all possible worlds. There are timé constraints and, even
more importantly so, there appear to be substéntial resource
constraints. And it seems to me in the totality of the circum-
stances to be a fair compromise, if one miéht pu£ it thig way-s
I say compfomise between the position which the Staff was
initially expounding, of eliminating all discovery against it,
and the other extreme of saying that I can go after the Staff on
anything, to say, "You are entitled to go after the Staff, again
you are entitled to know the basis upon which the Staff reached
these conclusions, the data it employed, the methodology it
utilized."

And that, in essence, Mr. Chairman, is where I come
out. I think, as I said at the very outset, that's a line which
in most cases can be readily drawn.

MR. COTTER: To sharpen this debate, I should comment

"that to the extent that a request such as that is asking the

Staff in effect to do work for some other party to the proceeding,
it seems ﬁo me that>that would be patently improper and would
not be allowable.

COMMISSIONER AHEARNE: When you ask them why they.
didn't do something, clearly you are asking them, in maﬁy cases,
to develop additional work.

COMMISSIONER BRADFORD: Alan, are yoﬁ saying that if

during the hearing the Staff witness were summonsed and put on

ALDERSON REPORTING COMPANY, INC. |
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‘the’sfand_éndfasked. that .same Quéstionf'the'p:esiding'foiCer L

WOuldnhéVeJa‘bésis-fbrfdisaildwingfit?:' 

MR, ROSENTHAL: No, I don't think that one has to -

,ieQuéﬁéiWhéﬁ.i§ é§propria£§"¢n tﬁeIdiégoVefy;lé&él wiﬁh what:istns.
:‘laﬁpropria#é'during:cfoésFékéﬁiﬁatibﬁ; 7i thihk it{s”thé Staff-
_Wi;héss é£ the hearihgfitéélf}‘_Ivthink itf§'fa;rﬂgame for-‘
-thé'Staff witneés ﬁo bejééked'ébout éomébody:elée's‘fhéoriesLaﬁd;v-
¥indeéd).ﬁottonly:ié’it.fair1gamé, but.I7thiﬁk‘iﬁ'the'eiréumStagCes.
ﬂwherewalhoéfd~is~édﬁfron£ed.Wiﬁh1confli¢ﬁing_épnclusions of
:experts} béSed uﬁon quite'différent anaiytié'éppréaches,vand
.Where;the Bqard ;s going to.héve.tovmake-a‘choicé‘bétween these
'exper£S' qpncluéioﬁs,the'Boérd’wﬁgidhbefreﬁiss.in thevdischargé{
tof its-fﬁhgtibns”if it'did'hoﬁ-iﬁsélf ih§ui£e bf?each'expeft
‘With»regardbfégoﬁhef’ekéerts'”differiﬁg}analysis‘oriemploymentv

Jéf differént'data;

'I'am>déaling Hére'éiﬁplyvWith‘discovery,-and I~jﬁstA_

ﬂdiscqvery,mqre restrictivé.than_thefboundSJOfZeXaminatiOn at

‘heéfiﬁQJ"f

- COMMISSIONER BRADFORD: -But if ‘theé point of

-~discovéry,”aéAI had always_underéﬁOOd‘it,.is to save on hearing -

’timé,fthen I~abn’tfsee'what~ydh're gaining.

In fact, it seems to -me you're losing. -

. MR. BbSENTHAL; 'Well, I think that pragmatic. .

experienée*doés‘not'bear out that theoretically valid point.
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It has nOf»beehvmy éxperience,'in looking-atfa fairly.substantialj
number of these cases, that this voluminous discovery that has
,vgqnejqn'in,adVancé;has had much of An:efféct, if any, on limiting

_ the hearing time.

“Ydu-knowr;if ybu'loék“at'it thébretiCéiij, one might"

‘say,,fWel;i'yes;nifithe;InterVepor'gets thisyfull‘explanation_b a

as to why the Staff went down the road it did, rather than some

Téther;rbéd,,it~may thfbw‘up its‘hands and say, -'Well, we're:just: 

Wroﬁg'about this,' and withdraw'the contention."

or they might refiné,.théoretically,.theflimits of

‘their cross-examination..

I just dqnftAthink, Mr. Bradford, that's the way it

works in.practice.

MR. COTTER:,'HQW could you arrive atgthat~¢onclusidn?'5

:‘Whatfs the basis for. that statement?

 COMMISSIONER BRADFORD: Let me put it, perhaps, a

'1ittl¢im0ré7taqtful;y.;-

'i‘x'(Laughfér.)g
’-'What;-thén;_would the basis for allowing discqvery‘atf
all be, if it isn't -—— . ow

.:4MRL5ROSENTHALEj'i think what does happen sOmetimes{is'

‘rsﬁaff~has'indeed dbne'any”kind_of-real'analYSis‘at_allA;Will;'if’

thewIntervendr'is‘able; t@rough“the'discovéry;proceés,-trYlté get

out of-thé Staff-agaih what7data.it employed and what the

* ALDERSON REPORTING COMPANY. INC. "
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methodology was.

| I think there have been insﬁances in that circumstance
where it has éither led to the withdrawal of a contention or
the nonassertioﬁ of a conténtion or, alternatively, has much
more narrowly focused the Intervenor's cfoss—examination of the
Staff at the hearing. Because if all the Intervenor knows is

that the Staff has reached "X" conclusion, and really doesn't

know the basis upon which the Staff got to that conclusion,

you are almost inevitably going to get a great deal of unfocused
crdss—examinationf

So I think it can be of substantial assistance to
the prbgress of the case to have the Staff's analysis and data
and all of that laid on the table.

I am not persuaded thét allowing the Intervenors to
go into "why didn't you do it some other way," and "how, again,
about Expert X's approach to this"is going to be very -- is going

to save much time, and it's going to be, in any event, so I've

‘been led to understand -- Mr. Shapar can speak to that better

than I -- an enormous drain on limited Staff resources, which is a

- factor I think one has to consider.

COMMISSIONER BRADFORD: I guess, though, I don't see
why the tendency to savé time would be any less with regard to
the'question of "why didn't you do it in some other way," than
it would be in the case of the question along the lines of "why

did you do it this way".
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COMMISSIONER AHEARNE: I thought the other question
was "how did you do it." | |
COMMISSIONER BRADFORD: Well, same question.
COMMISSIONERVAHEARNE: Not really:. "How did you do
it" could be taking up the methods of —-
~ COMMISSIONER BRADFORD:" Well, okay, but surely in
ofder to give any meaningful answer to the question of "how did

you do it,' yoﬁ'd have to say something about why you did'it that
way . And if it's’purely a matter of a mathematical equation,
then, of course. But it can't be that all that many of these
questions are really directed to nothing more than eliciting an
equation.

And even then, if there is an alternative equation,
it seems to me to be fair enough to ask --

CHATRMAN PALLADINO: Usually it relates to the
assumptions being in the equation, rather thaQ the equation itself
“Why did you make this assumption, rather than that assumption?"

COMMISSIONER AHEARNE: As opposed to eliciting the
assumptions.

CHAIRMAﬁ PALLADINO: Did you get your question
answered? Why don't you rephrase.the question?

| MR. COTTER: Maybe I'd better have Commissioner
Ahearne réghate" the question, to make sure I understand it.
COMMISSIONER AHEARNE: Go ahead. |

CHAIRMAN PALLADINO: I have trouble putting the right

ALDERSON REPORTING COMPANY, INC.
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answers to the right questions.

MR. CbTTER: If'the questioﬁ says "why aidn't you go
about resolving the question this way," after the pemsaon, -
éhswering it has stated how they Went:;bout-it, thevanswer is,
Abecause I thought my way was better," and the discowery has
succeeded in identifying the issue, and at the trial the person
who thinks it should have been done another way then has the
burden of going forth with evidenge to show not only that his
way 1is better, but the other way is somehow defective.

Now if the anéwer to the question looks at the question

have done it the other way," then you get the longer answer.
COMMISSIONER AHEARNE: Then you would not allow a

question such as "explain why you did not use this other

MR. COTTER: 1I!have. been trained never to give a

yes or no answer. I'd have to look at the specifics, but generall;

no.
CHAIRMAN PALLADINO: I thought that's what Alan was
saying.

- MR. BICKWIT: It sounds like your positions are
éxactly the same. |

)CHAIRMAN PALLADINO: Yes, it sounds like they are
the same, and I thought they were different.

'MR. COTTER: Well, it could be, except that Alan is

ALDERSON REPORTING COMPANY, INC.
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more likely - more inclined to state a generalizatién than I am
on this subject, for two reaébns:

One, I am hesitant because I know I have an instinct
for the variations that the'quesfion comes up ‘in. |

| And two, it still remains a matter of individual
judgment for individual Boards.

CHAIRMAN PALLADINO: Well, now, on page 13, it says:

'"Accordingly, OELD and ASLBP have agreed to
assign representatives to addressvthese'questions and work out
principles to resolve them."

And 6ne of the questions I think that paragraph
refers to.is the question you raised that begins at the bottom
of page -11 and goes to the top of page 12:

"OELD has cited the specific example of an

interrogatory asking if a staff member read a certain document

in reaching his conclusions and, if he has not, requesting him

to read it and state whether and how it might change his
conclusions."

Were you making thét study, or was the study being
made? |

MR. COTTER: No. As a result of preparing‘this paper,
the Exeéutive Legal Director and I had a conversation, in which
we agreed that would be a good way to approach things, since
nothing has been dohe so far.

MR. SHAPAR: Unless the Commission could resolve that
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matter heré,»in which case that study would not be necessary.
CHAIRMAN PALLADINO: Is.the study underway?

MR. SHAPAR: No. . We are awaiting the outcome of this

‘meeting.

CHAIRMAN PALLADINO: I thought you said here,
accordingly, you have agreed to assign representatives. Okay.
It's not underway.

MR. SHAPAR: No.

COMMISSIONER AHEARNE: But with respect to: that
specific issue in your proposed language, you have: . S

"The discovery sought is unreasonably cumulative 

or obtainable from some other source or method, is either more

- convenient, less burdensome or less expensive."

I gather, worded that way, the fact that it would be a
burden on the Staff to review some additional work ana comment
on it, since that could not be obtained'in another way, since
the Staff is being asked to review it, it wouldn't fall under
this. So I gather --

MR. COTTER: You raised two questions:

One, the definition of a burden; and two, whether
it would be more easily obtaiﬁed throggh some other‘discovery
device.

-In other words, the preparatibn of a written answer
to an interrogatory might be more time—consuming than simply

sitting down and talking.
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- COMMISSIONER AHEARNE: Let me refocus the question, -or

rephrase it:

I>gather by the fact this is something that has to be

worked out,. ELD has raised the issue that discovery asks the

Staffis opinion of a document which they have not read; and if it

~has not read it, requesting the Staff to read it and state how it

might change the conclusions.

‘Now I don't think you can argue that that is not a

_task laid on the Staff.

MR. COTTER: True.

COMMISSIONER AHEARNE: It is a task you are asking
them to do which they would ﬁot have done.

| MR. COTTER: I don't know how frequently this question
has been asked.
~ COMMISSIONER AHEARNE: The fact it has been raised.

and it 'is éomething that has to be worked“oﬁt,.i gather that
séme people hévé read the rule you have proposed as that is
permissibleé'

" MR. BICKWIT: I don't think that follows. -In fact,_it

clearly does not follow from the Licensing Bdard'S'paper in which

they say:
"On- first blush, this would‘appear clearly burdensome,
and a showing could be made to the licensing‘boards. .

COMMISSIONER AHEARNE: But that's not what the word is.

The word_déesn't say "clearly burdensome."

AFDERSONREPORTWKBCOMPANYJNC.
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iff: 'MR;‘BICKWITQ-HLetjnecfinishftheesentencefjtf'
hjﬁ‘ ' ‘:ﬁ;f.?,avshouing:couldhhedﬁadedto thevlicenSing'J
: 3'~£boards that the‘lnterrogatorvaould notr serve any substantlal
‘4uldpu£PQse’ | whlch are. words usedlln.the rule. | | |
‘t5'u . ;So Iythink it uas:intended:so as not'tovprecludefthe:
ﬁ. .rejectiondof that partiouiarbdisoQVery reQuest'on’the~basrs of
';- 'this oartiouiarjlanguage,sd17think,it"uasinotdtied down,f—ﬂ-*
8 i éOMMIserNEk AHEAﬁNE:’.But it's nbt'g orroriirejected?.
9 COFMMIs.s;I_ON,EI'{ BRADFORD : ",Nd, that's"r.i.gh.t._ |
10 MR. BIoKWIr: 4That's right.
1 " ‘~COMM>ISS_IONER AHEARNE: ° Tmmediately it's ‘clear. It's
12 || asking the:Staff tovdohsomethingAthey»haven't'done, still is net'
:]éi Qgroundsvforvrejeotionfﬂi | ” R
14 | MR. BICRWiT:J A’priori grounds-for rejeotion.f'
15 ‘fIt may'well he grounds for re]ectron.“ |
3 16 | | COMMISSIONER AHEAﬁNE It may well bve,»-but.it"‘sl hp£ ]
;.,1'7' ’, VMR.. BICKWIT:' That s rlght. “ “ | |
iée ‘MR. ROSENTHAL That S the klnd of thlng that ought
-;19d tto be absolutely outlawed I don' tfthlnk-there ought to-be an
- 2O~oblrgat1on,on the part_of theStaffftoihaue togooue{rn and‘
u ii' .satrszLa_iicenSingABoard;w.That'Sthrdensome.: It.seemsto me'
_:22g “to be so far beYond'the°reaim”ofuoermiSSihle'disoouerfiﬁast
f?3f_ldlscovery 1s generaliy understood thatllt ought to bevruled out
24 'CHAIRMAN PALLADINO:: .But it would not. be ruled out.
25 'under-oross;examrnataon;fdo I:understand.that correotly?
'. AtoERsON REPORTING CO_MPANY.-INC. |




300 7TH STREET, S.W., REPORTERS BUILDING, WASHINGTON, D.C. 20024 (202) 554-2345

10
11
12
13
14
15

16

17

18

19

20

21

22

23

24

25

24

MR. ROSENTHAL: Nb. On cross-examination, you can

.ask a witness whether he's read a-particular document. If he

says he hasn't read it, that's the end of it.

COMMiSSIONER AHEARNE : -Go read it.‘

(Laughtér.)

MR. ROSENTHAL: Well, you can read to him a section
of the document_and‘say, "All right, now, do you have an opinion
oﬁ that?" And he may have an opinion, or he may not; but
certainly if the bounds of aiscovery, as the term is commonly
understood today, are broad. enough to entitle someone on discovery
to say.to his édversary, "You go and read a particular document,
if you haven't already read it, and tell us what you think
about it," I just don't understand the first concept of
diécovery limitations. _

COMMiSSIONER BRADFORD: Are you saying they ‘are that
broad? |

' MR. ROSENTHAL: No, I am saying it is impermissible,
as I understand it -- I have never heard of an instancé of -
discovery where an obligation was put upon the discoveree to go
and read some document which he had not réad up to that point,
and to come in --

MR. COTTER: Unless it‘é a'controlling'régulation of
his own agency.

CHAIRMAN PALLADINO: Well, I think an administrative

judge would have to be alert to the fact that some of these

ALDERSONREPORTWKSCOMPANYJNC.
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dquestiOns-mightfbe pertinent. '.7_>‘ ' T
'when'I:read that, I expected to flnd'"but " »Wheneuer:somebody'-
fsaysnﬁonﬁfirst‘blushv it looks llke thls, but " and I had a llttle

ftrouble w1th understandlng whether or not I mlssed the "but

.but”that's a“minor;POint‘d N

is attached'toﬁthe paper; I can summarize mybbasicﬂposition‘in‘

have doubts as to whether or not it would really do the jOb that

problemuofvprobing'the Staff‘s‘mental-proceSSes; which was my a
Horiginal‘suggeStion.. I would llke to put the thlng in- context
,1n_thisip;oceSS;i

were concerned about the use70f‘Staff~resources;. My original

‘proposal'waSbto,abolish discOvery‘against thevStafffbased on °

‘1-2‘5' :

' 7‘Incidentall§; When’YOu'usedythe'wordsfﬂon.first'blush,ﬂ"f

Well I wonder if ELD has any comments on this point.
MR SHAPAR-- Well, I had a few general points.
‘CHAIRMAN PALLADINO: All right.

'.MR._SHAPAR:' As Iiindicatediin my memo to Tony, which -

one or two sentences. -

‘f.I don't have'any:objection to Tony’s proposal' but i
we wantvdone, and I would have no problem w1th adoptlng it, but I,

wouldjgobﬁurther and impose a 50—1nterrogatory'lrmltatlon.-'

‘That's not nearly~as.important;as addressing the -

ThlS whole dlscuss1on generated from a partlcular problem -- by

this whole dlscuss1on" I mean notfonly,diSCQvery, but 1mprovements’

~We were concerned about the impacted cases. and we

ALDERSON REPORTING COMPANY, INC;
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1W;tho$e premiseSuasotheVsihgie‘most'impOrtantfproposal that}could:be

adopted“to_eaveftime,and“havetSignificant impact on theiimpacted_

| - cases.

\hThat'proposal Waéﬁnotfadopted‘by‘the Comﬁiésion;'and

’I’wentKtofa;éeCOndary'proposal;e]Iddid'mention.thetexperience
: with.reSpeot‘toilimiting ipterrogatories}xand someone else picked
‘that up. But- then I pushed,‘most'reoently,hlooking at what had - |

;trahspired at'theipaEt,'at the idea of hitting the chief abuse

fromvmy'perspective; which is massive»abuSe of discovery:against
the Staff, andhin particuiar probing their mental processes.

‘ f~NOWiI think -we can work out very easily a definition

I as,to(&hattoﬁght to beArevealedaihlthathoohtextvahd:what ought;-
-;hOthtoibe;h"Clearly the Staffbodght tO-betablé-to;state_what ite--
;hcohclusion ie and what the»baeisvfor'its.COhcluSionbiS, aﬁd'what.
-dlts"methodology 15; bht as far ae belng asked questions about
'have they read thls,'what do they think of somebody‘else s

- oprnloh - rf you re looklng for a balanoe:hereiand you-re working»;;'
'ih‘the oohtext:ofthesedimpactedfoaees andiihadequate'Staffh |
.resodroes;rthen.here”iSda.élacerwhere{i;think thefbalance'cah'be -
aachieved'rather easiiy;:ahd'lﬁdoh't oonsrder it;afdifficuit job

at all to mmrk out a- rule that will protect the Staff ‘assumlng

can legally do, and that is abollsh dlscovery altogether agalnst d._'

:thejstaff;

Now the question;has been raiSed, well, if you can't-

' ALDERSON REPORTING COMPANY, INC.
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--ask it on discovery, why can't you ask.it on cross-examination; an

'.;YOquon‘t‘saVefaqy.timefatjail?;_j o
ﬁ*I'dbnft_think,it;hbldsfdp;f'Thé reéourCes of all parties are
somewhat limited when you get to the actual hearing, and the .
' to the bottom of this.
opihion here, so that nq'oﬂe is léftvwith“any disillusionment.

 question:like, "HaVe-you-fead'this;other.bOOk? "And if you

-haVen‘t)'will‘yougread'i; andfgive;YQurropihion;"'

This'qdéstioﬁ-qamegup at the-last~meeting when‘I wasn't here.

,.Ifll tell.youyhonthe StaffvfespondS'to it:4.
vthéfhé3£ing,‘Wé'Il puli'up-bﬁr'sodkaand?énéwé: the question. -

‘outrageous in our opinion -- and there are a good many .of them —=

the resources and answer the questions.

' drain on Staff resbufces}”we.aré_starting tQ get ' stickier about-

Vf'Welifiin thébry £heﬁefiéjsqmé‘meritjﬁouit;' In practice|
hearing‘grihds people down. °
' COMMISSIONER BRADFORD:' I think we are now getting -
:AMR{}SHAPAR:¢ I take it you want candid expressioné of

"It is standard to ask the Staff or another party a
,\;”:,How does the Staff respond to_this'interrogatbry?}'

' 'If we think not answering the question will delay
;_lIn‘other‘wode; even;thoughithe queStidn‘is-perfectiy ' 

and}itAturns;th'we=are.near the héaring ahd we can. get to hearing

fast, andfpartiCularly if it's an"impéCted Case, we‘will pull out

;.Now;HWith;theiprob;em.of“theiimpacted casés‘and the

“ALDERSON REPORTING COMPANY, INC. -
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',toiihterrcgatdries; ‘If;we:think'itfs goinglto hold up an.

5éﬁsweting5ihte§rgéatoriesfthét.Wefcohsider to be particularly:

‘bufraéeGUS} andfw¢fhaVe started to object.

~‘ lThereiis;ﬁO‘general,rule;against'demanding‘thét,a -

Bbaxd3intervehe;jés'sémeOné'indicatedmgt therlast.meéting; “That | -
‘x‘policyfiSQesééntiaily unchanged. . And except for that, we are =~ -|.
, gefting}a‘littléﬁstickief abdut«ahswering»quéstibhs_that we don't

think should be asked.

'So it's really a rather complex mix. of how we answer

v

impacted case and we can answer it without too much of a drain

'onUStaff résources, we'll try to;answer, 
Onhﬁhe»other hand,. if WeAget‘Qelﬁged.with'ZOO

inﬁerrdgatbriesy'andwwewhave,been,‘With manyfsubparts, and it's:

,dalling_for;diScipiines liké géology that we don't have, that

willk impact oﬁ'cher:impacﬁédgcases, because the diséiplihes‘are

in éhort‘sﬁpply, then We'damhed well will object to the.interr6ga—, :

‘toriés andftry_tofgét-the,BoardvtOﬁruleLQn it.

‘The Boardsfhéve been’part‘of'the-pfoblemlhefe/ :

_because the'typicél'aEtitudé'in_the,past'has been, “Weil;‘why4h¢t )

- go aheadiahd énSwer the-questiony:anywéy?"::-'}' R e

So'thé'StaffAreally hasn't had énylfeéling of security

aboutfobjecting;_based:on’resppnses'sOme'Boafdé_—4fnot’alLr——§

“have given’in;the past. .-

fMR.:COTTER: ,Iflthat!sfthé:kihdrof problemjydu‘ve had; ‘

‘”you;shouldrhaVe‘b:ought“if‘toimy attention. . This is the first

 ALDERSON REPORTING COMPANY, INC.
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time I've heard of this.

MR. SHAPAR: This was long before you were here/
Tony, and éured,everything.

(Laughter.)

CHAIRMAN PALLADINO: Can I ask you a question,
Howard? If somebody said, "Have you read this? If not, please
read it aﬁa‘give me an o?inion,“ wéuld the answer be, "No, I have
not read it, no, I will not read it, énd no, I will not give
an opinion?"

MR. SHAPAR: Yes. And we have done that.

CHAIRMAN PALLADINO: How many times has that
questioﬁ beenasked?

MR. SHAPAR: Well, I have some examples, if the
Commissioners would like to hear some examples.

MR). GOTTER: I donit want examples. I justo -
just want.to-know hew many -times. How many times has it been
asked? |

MR. SHAPAR: Well, you can go back and read the record
as wéll as I, Tony, if you want a really serious answer to that
question.

COMMISSTIONER BRADFORD: Howard, I would welcome your

‘examples, but let me try to understand some of the other things

you said.

First of all, when you say impacted caseé, what do

you mean? There are no impacted cases any more. They have all

ALDERSON REPORTING COMPARNY, INC.
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disappeared.

MR. SHAPAR: I don't want tb'get into that debate now.
Whatever yéu call an impacted case.

COMMISSIONER BRADFORD: Well, it was your phrase, not
mine. |

MR.>SHAPAR: I saw a recent letter of yéurs that said
it had gone down from 42 months to 21 mohths, so I assume
there's 21 months spread out some place.

COMMISSIONER BRADFORD: I think actually Commissioner
Gilinsky and I said zero to five, most of which ére in Diablo
Canyon.

The business about mental processes being'the most
important poinf, other than simply eliminating discovery, if I
remember rightly, I hadn't even heard about the mental processes

concept until Alan raised it at the last session.

MR. SHAPAR: It was part of my proposal in the last
Staff paper that wen t up to the Commission, annexed to the
Staff paper.

COMMISSTIONER BRADFORD: How was it that all through
the spring when we were grinding away on this issue, this typé
of concern about mental process-related questions never ‘arose?

MR. SHAPAR: Every time you turn me down on something,
I bring something else up.

(Laughtér.)

COMMISSIONER BRADFORD: That's what I thought, but that|'s
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different from saying it's the most important thing currently
before thé Commission.

CHAIRMAN PALLADINO: We apparently did not explore
mental processes deeply enough.

Howard, there are several of us that would like to hear
a.couple of exampies.

MR. SHAPAR: As I understand, in the last discussion

to provide answers to.

As the meeting was reported to me, question No. 1 was
examples of interrogatories propounded to the Staff in certain
of our proceédings which seek to probe.the Staffls mental
processes.

Question No. 2, information as to whether the Staff

received from the parties in our licensing proceedings. I believe
I have answered that, unless you would like me to elucidaﬁe
further. |
COMMISSIONERVBRADFORD: The only gquestion I have
there is whether it's possible to ascertain what the iméact
of the Staff;s new policy has been. Have you had enough rulings-
ﬁo say?
MR. SHAPAR: I don't think so. This is largely by
feeling and by gut. When it becomes intolerable-in our mind,

depending on the resources that are available, and also as to
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whether or not we think not answering it and requiring rulings
by the Boérd wiii delay the case, and fhat's the one thing we
try to avoid;»

The third question was what is the Staff's experience
with regard to the manner in which the Licensing Boards have
responded to the ;ecent_Commission policy statement concerning
éxpedited hearings?

My answer to the last question is mixed. Some Boards,
I think, are making a good faith effort to comply with the |
policy statement, and so I phrased this very carefully. Let me
state it this way:

With respect to other Boards, I have been unable to
discern any overt indicia that would indicate that the Boards
are indeed trying to comply;

MR. COTTER: I am sure you‘ll be happy to give‘me
numberé aﬁd particular Boards, as.one administrative officer to
another. |

MR. SHAPAR: I'll be glad to..

MR. COTTER: I have heard nothing to date.

'CHAIRMAN'PALLADINO: I thought we were going to get
examples of --

COMMISSIONER AHEARNE; You're getting examples of>
something else.

(Laughter.)

MR. SHAPAR: All right. Now I think when I give you
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these examples, your next question is>going to be what did the
Board do .about it, and I thihk we have‘people here who can
respond to the history of these interrogatories.

. All right, now, I want to turn to General Counsel
for a minute. You heard the céntext of this discussion. 1Is
there any problem, as far as you are concerned,-in my going
ahead and giving examples in this.COntext?

My own opinion is there is no problem, but I want to
make sure you agree. |

MR. BICKWIT: The answer I have been giving is if
the Commission feels that it needs this, and feels so with good
reason, then there is no problem.

MR. SHAPAR: Okay.

CHAIRMAN PALLADINO: Do you have to identify the case?

MR. SHAPAR: Not unless you ask me to. Why don't I
start off by not, and see how we go?

MR. COTTER: Could you do it by year?

MR. SHAPAR: By year?

MR. COTTER: By year the question was asked.

MR. SHAPAR: TI'll tell you whether I think it's a
current case or not. That's the best I can do. But we can
érovide you the information later if you want it.

"Compare the quantity and quality of research and
data that were available in the SONGS geoscience review for the

Newport-Inglewood Fault Zone. The segment of the 0ZD offshore
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-~ from SONGS,;thefcristianitostault,iand-the“Cristianitos:zone of

'deformation.

"Do you agree that 1t would be helpful if qualltyf'

fand quantlty of data in the OZO and OZD were:. closer to that

avallable on the Newport Inglewood fault zone°" -

. ;;COMMISSIONER,BRADFORE;- I dldn t understand that.
(Langhter;)

You did a masterful-job'of concealing the proceeding

,in.thatﬁone.

' (Laughter.)

' COMMISSIONER AHEARNE: He spelled it. He didn't

. pronounce it.

‘7'MR. SHAPAR._."Compare~the'amonntvothrenching done'

fon-the Crlstlanltos fault:nne done by SONGS appllcants to ‘the -
;amopnt.of trench;ng that has;been!done along the,Verona Fault:;v:
Jhy‘theiapplioants‘attthe Vaileortoa‘Nuolear.CenterninvNorthern
{Qaiifornia};ainoeiafnenfauitAwas'diSCoveredinear;theireactor“'

.therepbyathelUSGS'infSeptember71977f

'-..“Compafeﬂthe:amount_of-offshoregreSearch done by

,the;applicantsvfor theiDiablo CanYOnureaotorsAwithrthefamonnt

- ‘comparison of the amounts of money spent on geological and

ASeismic reaearch'by:thettwo‘applicants{

v"Please:oompare thepamOunts_and_tyPes?of research

"on;offéhore geology‘andfseiSmology;donebe the;apﬁlicante‘at'
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Diablo Canyon tp that done by the applicants for SONGS 2 and 3."
| Those are some examples. |

COMMISSIONER AHEAﬁNE: Only the first one, feferred to
thought prbceés. The others were examples of work being asked,
a comparison of amount of work done in the trenéhing, and a
comparison of resources. But only the first one asked for --

MR. SHAPAR: We are using mental processés as a
shorthand.

CHAIRMAN PALILADINO: Maybe that's the point to clear
up, that the Board chairmen should make sure that work that is
put on the Staff‘is actually needed for this case. Maybe there
is é betfer way of saying it.

MR. SHAPAR: Actually the propdsal that I made in
the Staff paper that went up to the Géneral Counsel, to which
my proposal was an attachment, did have some criteria for -just
that purpose; namely, that it»was necessary to put the

preparation of the Intervenors' case -- they couldn't get it

elsewhere, and that there were a couple of other criteria as well.

Those are some examples of the type of interrogatories
that we're getting.
(Whereupon, at 2:55 p.m., Commissioner Gilinsky
left the meeting room.)
MR. ROSENTHAL: I would say with respect to these
comparisons, the Staff is being asked to maké, those would be

beyond permissible discovery under any test, as I had suggested;
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that asking the Staff to read a boock and comment on it would be

beyond the pale.

I don't think discovery is at all designed, under -
anybody's.test, to permit a question which calls upon the Staff
to perform further an;lysis, either by way of comparing A with
B or otherwise.

MR. SHAPAR: I ﬁhought someone would raise thét
question, because really it follows from the context, and thé

answer, I think, is if you have an amorphous rule, like don't

4

ﬁnduly oppress the parties, and those are the standafds you have
to use, history has shown those' amorphous standards don't work out'
very well.v

COMMISSIONER AHEARNE: Did the Staff object to those
interrogatories?

MR. SHAPAR: Some we didp.and some we didn't.

COMMISSIONER AHEARNE: Take the comparisons.

MR. SHAPAR: The Staff objected to it.

COMMISSIONER AHEARNE: What did the Board rule?

MR. OLMSTEAb: ‘We got most of the objections sustained.
One of them wasn't, and the Board decided to goAinto that matter
on its own motion.

MR. SHAPAR: You realize it takes time to object
and for the Board td rule. If you had a cleaf—cut rule, dépending
on what you decide, Whatever it is, and the rules.-say you can't

do this, and it has rather specific criteria as to what's
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3pé;ﬁi;éiblé;_then you don't waste time going ‘to the Board and

"ijeCtiﬁg,2beqause the?ruig1shbuld také ¢arefof it.

. COMMISSIONER BRADFORD:: But the rule never takes

care of it_ﬂnleséjyou'ré‘ijecting;_ Thét's,what yoﬁlre.séjing,'

"

because‘—;"
- MR. SHAPAR: 'They won't file it after -=

COMMISSIONER BREDFORD: . But if instead you say you

can have 50 interrogatories, and you‘get>qdestions like that .

. in the 50, you're.going to have, ifvanything,.mOré of. a problem,

rather than less in getting rid bf'them,’because there will'be

-SOme;tehdenéy on the part 6f the Boards to feel, well, the

Commission~put¢ih the 50 rule, we'll granﬁ considerable latitude

within the 50.. .

' MR. SHAPAR: You've.got a potential mix here. that I

~thihk,fas,COmmissionerylyou have to balance out.. You've got

Tony's propOsaigwhi¢hvihﬁeffect say5_£o'therBoard7 "Get involvéd

I ‘more yourselves and;cdntrbl discovery without waiting for the

' partieé“to.come;to you."

_ibbohside:.that’afnoble-aSpiratidn.“My only reserva- .|

_expérience'with that kind of.injungtion to Boards.

‘Let me finish, Tony.

And the other proposals'are‘the 50 interrogatory.

',iimitation;'-Noné;ofﬂthesé are,mu£ually.éxclusive. And more

importantly, some kind of protection for the Staff, where you
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have a real serious problem.

I think you have to ask yourself are there now abuses

'to the discovery process? And I think clearly the answer is yes.

COMMISSIONER BRADFORD: I'm not sure we know that,

Howard. That's one of the things that bothers me. We have just

. imposed a much greater mandate on- the Boards to in general be

more active managers of the hearing process, and we have told
the Staff that they can object to some discovery requests perhaps

in a manner different than what they did before. And one of

~the difficulties with trying to decide how much further to go at

this point is that we really don't know how well that effort is

working out.
MR. SHAPAR: Commissioner, the common perception is.  thaj

discovery is being massively abused in the federal courts, and

‘whether rightly or wrongly there is a perceptianithat discovery is

being abused in all regulatory agencies; 
| 'MR. COTTER: There is some evidence somewhere, and
baséd on what I have heard this éfternoon, I'm wondering if we
have again spent another hour-and a half on a nonproblemlv If
the best you can come up with is threé questions, only one of
which may have to_dp with the mental-process,'and one of which

was ruled on favorably to the Staff, I do not see a demonstration

of a problen.
" I hear rhetoric, and that's ail'I see.

CHAIRMAN PALLADINO: Tony, how long does discovery
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take in the average case?

MR. COTTER: I don't know if I can answer that.

CHAIRMAN PALLADINO: Five months? Six months? Is it
that order of magnitude, or are we talking five weeks or six
weeks?

MR. COTTER: It would be more the former than the
latter, but I don't know that any data has been compiled on this.

MR. SHAPAR: Four to six months, I would say.

The only ndnproblem I've heard, by the way, discussed
today, at least from the discussion, is whether or not the
Commission is inclined to make this an interim rule.

| Let me just point out that the Commission can put'
this out as an interim rule if they want.to, and there is no
strong reason or sensible reason I have heard against it. Or
fﬁey-could put it out as a final rule, and say in the statement
of consideration, “We intend to reconsider this in six months
or eight months," or not even put in a time period. .

CHAIRMAN PALLADINO; I was going to make a pfoposal,
but I first wanted to find out whether any Commissioners felt
they were leaning toward fixihg the number of interrogatories.

COMMISSIONER AHEARNE: Well, for myself, as I.
unfortunately did not, from one circumstance or another, get to
this untii ﬁoday, because it arrived after --

CHAIRMAN PALLAbINO: But the limit on the interrogatori

was in the other --
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COMMISSIONER AHEARﬁE: I understand that, but part
of that discussion last time was to ask Tony to come up with this
proposal.

CHAIRMAN PALLADINO: I gather that.was iﬁ part because
deidn't see a legning toward interrogatories, and I.aﬁ really
re-raising the question.

COMMISSIONER AHEARNE: Until I read ﬁhfough this
carefully, I cannot answer your question.

CHAIRMAN PALLADINO: But prior to having received
this?

COMMISSIONER AHEARNE:‘ Prior to having.received it, I
had been leaning away from a limit on interrogatories.

CHAIRMAN PALLADINO: How about you; Tom?

COMMISSIONER ROBERTS: My inclination is not to limit
the number.

COMMISSIONER BRADFORD: Don't iook at me.

(Laughter.)

CHAIRMAN PALLADINO: I thought maybe I had three votes
without voting.

- COMMISSIONER BRADFORD: I am not inclined to limit the
number.

éﬁAIRMAN PALLADINO: Well, I've got to say, neither ém
I, based on the arguments presented in hereﬁ But I do find there
are some thiﬁgs we can do, based on this paper>and the discussion

I have heard:
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One, I do think that we canrask the Boards to take

control of the discovery process along the lines outlined in here.

"I think it is appropriate to ask the individual to certify and

thenvbe subject to either denial of their petition, if they are
not honest, or sanctiohs, if it turhs out later -- and I believe
that there is a need to limit the kind of questions that relate
to the Staff's thougﬁt process, although I fhink it goes'further
than that. It's actually laying on additional work on the Staff,
and if that could be rewritten, I think it would be helpful.

So I would propose that we do adopt £his, but I
would propose that it be done not on a pilot basis, but that we
just do it; and I would not mind saying in the -- I guess --
what is this, a rule -- that we would like to exémine this:at the
end of the year, or will'examine it at the end of the year to see
what improvements have come abogt as a result of it{

COMMISSIONER BRADFORD: I have john's problem in

terms of having it seen it only a little while ago. I don't

'object in principle to going in this direction, and I guess I

would like to look more closely at the wording of the certifica-
tion, but I have no problem with the concept.
I am doubtful that we will come up with wording that

I would be very comfortable with -—- maybe we will -- on the

business of inquiring into the Staff's mental processes or

requiring new.work.

My information there is, to follow the point that Alan
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has made, that £his should not be permissible even under the
éxisting rulé,Aand in the absence of some showing that in fact
the Staff has been required‘to go. out and do extensive new
work, to let that be part of the larger order that we are giving
to the Board. |

But if youzwould like to have language --

CHAIRMAN PALLADINO: Here is the problem I have: You

. propose —-- you identify the way you analyze the problem. You

identify the assumptions, and you identify the method, and you
say here is my conclusion.

Néw there may be a dozen different ways of doing it,
and iﬁ'may all lead to the same conclusion, but that's not
necessarily apparent at the time the gquestion is asked, so there
is a whole slew of other alternative methods that someone could
ask you about‘and say, "Have you done it?" And if you say no,
there is an implicafion that you have not been complete.

I think that in most of these situationé, it is
appropriate if you have a good, sound way of analyzing it, you
don't have to show that it's better than any other way of aﬁalzyin
it.

However, where I have a little bit of problem with
this is when we come to the assumptions, because if you say I
analyzed it by this method, Joe Blow's method, and I say, oh,
but an important andAinherent part of Joe Blow's method is this

assumption, which I think is not appropriate, I think when you
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get td the assumptions behind some of these methods,.I believe it
is important to discover why that»assuﬁption was used.

Now that's where I'm having a little problem with this,
because assumétions are the bane of most enginéering calculations,
and too often thex go unrecognized by the people making the
calcuiation.

So now after having said that, how do you write this?

MR. BICKWIT: The way you have formulated your
proposal, you preclude only requests to do additional work; That
would not preclude questions with respect to assumptions or why
you did_not.go down alternative paths. You've got three
recomméndations.

| CHAIRMAN PALLADINO: But I don't want to have to say,
look, there might have been three paths, I chose this one, it's

adequaté and I. showed that it's adequate, and therefore I don't

7/
/

have to ekplore the other alternative paths. I say that's okay,
I shouldn't have to-answer why I didn't go down the alternative
paths;

Hdwever,'if in the path I chose there is an_underlying
assumption about which I would like your undersfanding of why it
is applicable, ﬁaybe I would ask why is it applicable in this
case. I'd say that is sométhing reasonable.

" MR. BICKWIT: I must say I have a hard time
différentiatihg betweeg the two concepts. In the one case you are

saying it's all right to have to justify an assumption, and in
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my terminology, an assumption may lead you down a given path.

.CHAIRMAI.\I PALLADINO: I agree,

MR. BICKWIT: So that I think it's hard to say no
quesStions about paths, but questions about assumptibns. I would
say you ought to deal with them both the.same way, and I think
most of the recommendations you have got are to the effect that
questions with respect to why you didn't go down another path
ought not to be permissible. |

My own inq}inaﬁion is to the contrary, that I don't
really feel that that would be an exceptional demand on the Staff,
but this is not my field.

COMMiSSIONER AHEARNE: It could well be, because to
answer completely, let's just take two places. You've done one,
you've gonevthrough all £he calculations and reached a conclusion.
To really_answer'completely why you didn't do the other, you do
the;other,'and you do the whole calculation, and then you compare
it and YOu show that, yes, the answer is approximately the same.

MR. BICKWIT: I think those are distinguishable
questions; one, why didn't you do the other; and two, ao the
other. And it seems to me that everyone is together on saying
-— everyone is together except maybe for Peter, I don't know --
on precluding fhe request to do the other.

The‘hard questibn that remains unresolved is ho& do
yéu deal with questions, "why didn't you do the cher"?

COMMISSIONER BRADFORD: I don't mind precluding doing
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the other, but I'm prepared to say that in most cases I could

bet I could almost compel the Staff witness to do it on the

witness stand, if it came to cross—examination.

MR. ROSENTHAL: Discovery, after all, is to get the

“basic facts underlying your opponent's position, so you can deal

with it at trial.

Where I come from, it is enough if the Intervenor-is
aware of what the assumptions are that the Staff employed, because
then he can prepare for trial, and if he's got somebody who's
going to be prepared to take on thqse assumptions, then that
person can be produced and can deal with it.

| I agree with the General Counsel that I think the
distinction that the Chairman made, I would have some problems
with. Where I come ouﬁ, though, is on exactly the opposite
side. I don't sée any reason at all, taking discovery again
in its traditional sense and its traditional purpose, for requirin
the Staff to say anything more than these were the assumptions
thatvwe employed, and if you don't like those assumptions, then
we'll meet you in hearing on them, and you can cross-gxamine
our witnesses on the validity of those assumptions, or you can
produce your own witness who will challenge it.

And I think maybe it's just that I have a different
view -- it'é guite apparent a different view -- than Commissioner
Bradférd does as to what the function of discovery is, and what

really the line of demarcation is, as to what is appropriate
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discovery and appropriate.cross—examingtion.
COMMISSIONER BRADFORD: I don't think our difference is
in the function of discovery,Alan, I think it's in whether one
serves that purpose by ailowing somewhat mqfe latitude.
MR. COTTER: There's also a corollary thatfs related

to this, in what Alan is.saying and Howard averred to it earlier.

Howard put it in terms of answering the question if it will

éérve not to slow down an impacted case.

‘You also answer questions during discovery for the
purpose of eliminating a possible issue from the‘trial, because
you know that the answer will satisfy the question.

CHAIRMAN PALLADINO: But there is a point that Alan

brought é6ut, and I heard you say it before, but I didn't focus

on it, and that is that you have the opportunity to challenge
assumptions during the hearing processvitself.

MR. ROSENTHAL: If you know what the assumptions are,
then you know what you have to meet, and- that's what discovery is
all about.

CHAIRMAN PALLADINO: So a question about what .
assumptions did you use, that would be allowable, even uhder
this restrictive --

MR. ROSENTHAL: In my view of it, that goes into
factual information.

| CHAIRMAN PALLADINO: Let me modify my proposal and

get rid of that little caveat and say in my proposal, I would say

~ALDERSON REPORTING COMPARNY, INC.
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we should have something in there about not requiring the Staff
to respond to interrogatories which seek to probe the thought

process or place additional work, uncalled-for additional work

‘on the Staff.

MR. BICKWIT: On the thought process .terminology, I
must say until this meeting I had- a completely different under-
standing of what thought processes meant, and my remarks at the

last meeting were directed to back-up calculations as the classic

- example .of thought processes.

Now if that is not what is included within the

~definition of thought processes -- and it sounds like from this

discussion it is not -- I think that has to be made absolutely
clear if you're going to use that term.

CHAIRMAN PALLADINO: I was going to suggest that our
leérned colleagues, learned in the legal profession, try to
feword.that éo that it could serve our purpose better.

COMMISSIONER BRADFORD: I think we have enough.to go on
to draft sométhing thaﬁ will meet that criteria.

CHAIRMAN PALLADINO: Since a number of Commissioners
did not get this ﬁntil very iate, why don't I let my proposal stang
for theif consideration between now and the next meeting, and I
will éee if'I get any objectionito asking that the appropriate

parties get together and try to fix this up to meet this

‘proposal.

COMMISSIONER AHEARNE: Yes.

ALDERSON REPORTING COMPANY, INC.
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COMMISSIONER. BRADFORD: Joe, when you broaden the
concept of théught process, keep in miﬁd what will happen. The
basis for trying to deal with this kind of issue through
discovery is one person, a Staff witness, will sit down_and take
however long it takes to write out the answer and send it back
to the person who proposed the gquestion.

If instead you leave it to the hearing process to
drag out that same information, you will have that same witness
having journeyed to whatever part_of the country he has to go to,
sitting on a witness stand with a lawyer trying as best he can
to elicit the same ihformation from him, hour after hour, in a
hearing room, with all the parties, inclqding the Board members,
essentially sitting there spinning their whéels through the same
period of time.

And the underlying principle of discovery is that it's

"supposed to be a faster way. of getting at the same information.

Now, granted, if you allow very broad questions and
fishing expeditions, it can become a waste of time. But once ther
is general agreement that the informa£idn is legitimately sought
after, then the basic principle is it's‘generally more efficient
to get it through a well-managed discovery process, than to use
hearing time.

CHAIRMAN PALIADINO: If my understanding is.correct,
what work has been doné, the basis for the calculations, the |

basis for the conclusion, the assumptions, are all set forth on

ALDERSON REPORTING COMPANY, INC,
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'what could be asked about in the discovery process, and then the

individual party that receives the answers has to decide what, if
anything,he or she wants to do about it.

COMMISSIONER BRADFORD: That's right. And I had

thought the assumptions had begun to float loose again.

CHAIRMAN PALTADINO: No. I erased the part that
spoke about assumptions; because I figured, well, as long as
some place in the process you can ask the Question about it, I'd
be inclined to go ahead.

The only.time assumptions are important is when they
are in controversy and usually they don't come up unless they
are in controversy, in controversy in the general sphere of
knowledge in thatlarea,

for.exaﬁple; you try to talk about pressure drop with
two-phase flow, and I don't care what assumption you make, you
can argue about it.

COMMISSIONER BRADFORD: But it isshorter to have that
discussion in essay form. You see, what Howard is talking about -

CHAIRMAN PALLADINO: No, you can find that discussion

in almost any textbook.

COMMISSIONER BRADFORD: But that makes it easier tev
cite it for purposes of discovery. |

CHAIRMAN PALLADINO: But the applicability to yaur
particular problem may be different. I don't know, we're getting

far afield.

ALDERSON REPORTING COMPANY, INC.
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1 COMMISSIONER BRADFORD: But there's a legal tactic

2 at play‘that you éught to be aware of.' What thé Staff wants,

3 and Howard wés quité éandid in -2laying it out, they know the

4 parties are going to be worn down, day after day in the hearing;
5 that somebod& who Can'barely afford to pay his lawygr at all is
6 | going to be a lot less able to get the same information if the

7 hearing goes on for six or seven days, then if the guy has to

8 spend half a day writing down discovery requests.

9 That's one of the reasons I've been concerned that
10 we haﬁe the Staff here at the table; and wé don't have any 6ther
11 parties, because they;re here as advocates.

iz ‘ COMMISSIONER AHEARNE: Can I ask at least two points
13 on the last point?

14 | I'm sure that Tony and Alan did not view themselves
15 as the Staff.

16 | _ COMMISSIONER BRADFORD: The Staff are not Tony and Alan|

17 | Howard is the Staff.

18 COMMISSIONER -AHEARNE: But we have other people here
]9 in addition to ours, and it seems to me Alan was making a very
20 persuasive argument.
21 Bﬁt, Peter, isn't it correct in general that it is not
22 just we or some of us who have been éoncerned'about the development
23 of the application of discovery?
24 Maybe I have just had a bad selection of writings. to
25

read, but it appeared to me this was a problem that the ABA and

ALDERSON REPORTING COMPANY, INC.
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others have been focusing upon; that is the concern about the
way discovery is practiced.

COMMISSIONER BRADFORD: That's why we have told

- the Boards to manage it better, and we don't yet know how that

effort has worked out.

COMMISSIONER AHEARNE: - I just wanted to make sure.

management of discovery. This is specific to management of
discovery, and I think supplements the previous statements on
this subject.

COMMISSIONER BRADFORD: As I say, my concern is as a

general point, but to the extent that we are now going to start

defining particular categories of discovery that we want the
Boards to rule negatively on, I think that's a mistake.
.'CHAIRMAN PALLADINO: If there is strong differences of
opinion on the way that last point should be stated, we might get
more than dne input,
- Well, can we leave that as I described a minute or
two ago?’

Yes?

MR. BICKWIT: Before you do, I would just like to lay
out an issue for the Commission when they consider the matter,
ana come back to the table, that one of thekvalues I see in
Tony's proposél is that it will allow a Board to engage in

unusual methods of discovery as opposed to the usual, and to

ALDERSON REPORTING COMPANY, INC.
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"permit, in lieu of discovery, informal document exchanges and

colloquies; further, to permit pre-clearance of all discovery
requests through the Board. |

These are matters which I.think the Board ought to
try out.i

COMMISSIONER AHEARNE: There is a lot of informal
exchange of documents now.

MR. BICKWIT: There is that, but under existing rules
it cannot be in lieu of discovery, énd it cannot be associated
With pre-clearance requirement. This is to me the most
controversial feature of what's being proposed. I'm on board
with it, but I think the Commissioners ought to think pretty
seriously about it.

CHAIRMAL‘.\I PALLADINO: Okay.

MR. COTTER: Can I add one point?

I'm concerned about the mental process area in this
respect: It seems to me that this Commission, more than any
other government agency with which I have had contact, ié inclined
to jump inﬁo and make decisions on procedural matters such as
this, that the legal profession as a whole has been wrestling with
over a much larger scale, a longer period of time.

And i would urge caution on the Commissioners in
connection_with any revision of or specific language on the
subject of mental proceéses’beyond what is'presently offered,

because I think that there are so many pitfalls that are available

ALDERSON REPORTING COMPANY, INC.
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as we say 1n the government these days.~i-
CHAIRMAN PALLADINO.~ Tony, wOuld:it be appropriate,'
or de51rable Jok ol helpful 1f we, in a- sense,_threw lt back to the

panel by this way, that you don't explore the thought processes 3*

’.unless it can be shown to the satisfactlon of the Board that

this’ngnecessary to completeuthe diScoVerylprocess?

MR. COTTER: ' That's essentially the standard_that's_

in therehnow.n<Will,answering the»question7serve-aﬂsubstantiall

'purpQSe;in,connection with_litigation.

- CHAIRMAN PALLADINO: But thiS'speaks~more specifically

_to~the'fact thatAforvthis class of‘questions, the‘person~who is . -
:raising_it‘haS'to show_justification_that asking'this,question,is‘

‘an.appropriate-exemption,to”the rule.

' MR. ROSENTHAL: There would have to be a standard,

.fwouldn't'there,_against which the Board would measure whether -

‘there was a need to permit that kind‘of'discoveryzortnot.a

MR. SHAPAR: I would agree. "I think thevCommission

'xneeds'to~articulate"a'standardvthatvwill.bind,the'parties»and

‘the Boards.j‘»

"~ MR. COTTER; There is'a'lot~of'law available in cases -
CHAIRMAN PALLVAD'INO':_'I The'.'more‘ I try to get into .

trouble, the more I try to be SpelelC. I'm going to leave it

“to - the appropriate legal minds to guide us on thlS and come up

with_a»proposal,,and if you feel’ that there are two alternatives

ALDERSON REPORTING COMPANY, INC.
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that we ought to consider because of differences of viewpoint, I
woulid saere should listen to both. If we can leave that for
now, we have two other items‘that relate to proposed changes in
10 CFR.Part.Z.

The next one is to permit the Licensing Board to order
oral respoﬁses to the motion_to compel discovery, and the
other one has to do with use of express mail, and I wonder if OGC
Qould just refresh our memory and highlight the arguments on
this issue.

MR. BICKWIT: On the firét, permitting Licensing

Boards to order parties to provide oral responses to motions

to compel, three offices are in support of adopting a variant

of the rule. That is OELD, the Appeal Board, and OGC.

| ‘The Licensing Board does not agree with the proposal,
it appeais;largely because of the view.that the existing rules
already allow the Béards the discretion to provide -- to order
parties to provide oral responses.

My own view is that the rules don't presently allow

"that, and that a rulemaking is therefore in order if that's

the way the Commission wants to go.

'A‘number of issues were raised in the comment period,
and the four_offices would resolve them as follows:

The four offices do not believe that is necessary to
have .a court reporter-transéribe the oral argument that's made.

It would suffice, it appears to us, to have the Board issue a

ALDERSON REPORTING COMPANY, INC.
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written order which would summarize the argument of the opponent
of the motion to compel, and then if the opponent was di#satisfied
with the summary, he could file a motion indicating that, in order
to change the summary.

The four offices also believe that the statemeﬁt of
considerations should say that oral responses should iny be
required where early completion of the proceedihg is necessary,
and it should also specify that all parties are to be invited to
participate in any confefence call associated with these oral
responses, and that the Board should take the call.

COMMISSIONER AHEARNE: TIf I could interject. iBy the
response,'do you mean the response to the interrogatory?

| MR. BICKWIT: No, the response to the motion to compel.
What YOu will have in a typical éitﬁation -
| COMMISSIONER AHEARNE: Is it obvious there is a right
to respond?

MR. BICKWIT: My reading of tﬁe rule is that ﬁhey have
a right to respond to that motion in writing, and what you are
doing ;—

COMMISSIONER AHEARNE: Is that an agreed interpretation

MR. BICKWIT: Tony disagrees with that interpretation.

MR. COTTER: I said there was some question. My only
objection to the whole thing is there.seemed to be lots of

contingencies hung on it. Otherwise, I agree.

ALDERSON REPORTING COMPANY, INC.
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1 MR. BICKWIT. I will read\yo‘o the rule. 2. 730(c)
2says that wlthln ten days after service of a wrltten motion
3or such other perlod ‘as the Secretary and pre51d1ng offlcer
4 may prescrlbe, a party may file an answer in support of or
5in opposition to the.oppos;tlon. Flled to me means in
6writing.

7 o } YR. SHAPAR: I agree. I think Len is correct.

8 COMMISSIONER AHEARNE: And it's clear that the
9Board would have to wait for that response?

10 -_ MR. BiCKWIT: I believe so, yes. There's a right
11 to file. fhere is a right to have your filing-coosioered.
12 | }CHAIREAN PALLAﬁINO; Now fhisloral presentation
1éyould notlneceSsariiy have to be made wirh theeBoardé

14sittihg with all the parties present? It can be. made by

" 15telephone?

-16 . MR. BICKNIT;u,That's correct. ﬁereovisioh.that it
17 would be.done by conferedce call.

18 - " The four offlces also don't believe that the rule
1§shou1d efford partles the rlght to submlt wrltten pleadlng
»20follow1ng an oral argument and should not provxde a mlnlmum
21 time for preparatlon of a response. We. 51mnly thlnk that in
225 statement of considerations>the Board should be advised to
.23give'sﬁfficient>emount of time.

24 _ -+ So basicailf the'proposal_of three offices is

25along the lines that I»have outlined~with'the licensing

' ALDERSON REPORTING COMPANY, ‘INC,
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1 board.
2 CHAIRMAN PALLADINO: Do any of our colleagues over
3 there on that side of the table have anyvadditional
4 comments? Tony?
5 HR. COTTER: As I recall, my dissent ié not really
6a dissent of the proposal. It's a dissent to the
‘7contingencies.that I recall bein§ associated with the
8 proposale.
9 COKHISSIOKER AHEARNE: Which I think have been
10 modified.
11 MR- BICKWIT: I don't know whether they have been
12modified to ybur satisfaction. Nonetheless, if you find
13 these acceptable that's fine.
14 " CHAIRMAN PALLADINO: I gather you found this
t5unnecessary but you're not objecting?
16 ¥R. COTTER: That's correct.
1?1 CHAIRMAN PALLADINO: Are there any Commission
18 questions o>r comments?
19 >COHMISéIONER AHEARNE: I gather there are changes
20 because Tony's memo referred, as one of the constraints
21 being required, was a court reporter and the 0GC's memo
22 points cut that it's not regquired. So I assume that there
23had been some -—-
24 | MR. BICKWIT: What our memo said is that the ASLB

25 people ‘think this memo contains so many other constraints
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1 concerning court reporter standards-as to make its
2usefulness guestionable. I have to put to Tony whether it's

3 been modified sufficiently for you to get your supporf.

4 ~ MR. COTTER: Certainly. You've got it.
5 MR. BICKWIT: Okay.

6 ‘ COMMISSTIONER BRADFORDe¢ Even though you still felt
71t waé unnecessary? | |
8 COMHMISSIONER AHEARBE; But I thought his feeling
9it was unnecessary vas because he believed that they did
10 have the authority and Len's argument is his interpretéticn
11 -~ if Tony agreed that they didn‘'t then --
12 o MR. BICKWIT:s I read one rule. There is another
13 rule. There is a rﬁle that gives the Boards general
14housekeeping authority and I think your position was that
'15they could use that housekeeping authority to override the
16 rule I just read. I don't think the housekeeping authority
17is designed to allow thate.
18 | ¥R. COTTER: It may not be allowed but they sure
19are doing it. | |
20 CHAIRMAN PALLADINO: I find it impressive that we
21 have three legal counsel agreeing that this is something
22 necessary.
23 : COMMISSIONER AHEARNE: As long as you don't ask
24 them what help it's going to be we're‘in good shape.

25 o (Laughter.)

ALDERSON REPORTING COMPANY, INC,
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B U MR. BICKWIT: ‘Iﬁ's.not being offered as a solhtion 

"2 to the wétid?s,probiemé.
3 ,f R '"CQAIRHAN PAiLAﬂINO:'“It's no£ cléﬁr to me ﬁhéther
' 4this will help or*ﬁinder;’ ffhoﬁe"it won 't hinder. |
5 | AMR:. :COT‘I’ER: _Il think it will ‘h‘elp. I think it is
Gah affirhati#e-encouragément to all the parties:to settle
.76ut the Stuff by'cpnférence call instead of_hofsiné around
o éwith paper. | _.
9 | | AMR, BICKWITs i‘don'f think the Coﬁmissioﬁ should
10adopt it if it simply rests.on thé premise that it won't
11hinder mucﬁ. .‘ | | »
12 ,-  : MR. SHAPAR: I think we had better stop talking
13right‘now- |
14. L o (Laudhtér;)_'
15. . CHAIRMAN PALLADINO: May I ask you a question of
‘16guidan¢e ahd~Ivguéés.I‘ll begin with 0GC. Would you o
17enviéi§n ail thgvmaﬁters COvered'in tﬁis document to:be one

18rule?

*19 S -HR. BICKWIT;: I think it'will depend on when ve're

2dready. - If the Commission reaches agreemént bn this'pbrtipn
'21§f*§ha£ wésfﬁroposéd eariiet_and fhé ﬁeXt ﬁq;tion,'I gouid
225u§§est‘it wouald go out with the final rulemaking on those
‘23matters. -_ | | |
'24" o éHAiRHAN PALLADINO% ‘Suppose we ﬁent ocut and we

,25agreed‘on‘the last two items. Would that be appropriate to
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%
1sehd it 6ut'and when the interrogatories question gets
2 settled there might be another package aﬁd if the other
3items get settled that would be anofher package?
4 ' MR. BICKWIT: Agréed.
5 CHAIRMAN PALLADINO: Can we touch base next on the

6 use of express mail? I thought by silence I had assent, but
7I*3 better not do that. I wonder if I might have a
8 Commission vote on the section to permit the licensing board

9 to order oral responses to motions to compel discovery.

10 COMMISSIONER AHEARNE: Aye.
11 COMMISSIONER BRADFORD: Aye.
12 - CHAIRMAN PALLADINO: Aye.
B T
13 _ COMMISSIONER RO¢E%§: Aye.
14 CHAIRMAN PALLADINO: So we have four votes in
156 favor.

16 COHHISSIONER BRADFORD: At some point it will be

17adopted and we will have to approve it anyway.

18 CHAIRMAN PALLADINO: All right.
19 ‘ On thes 2xpress mail.
20 MR. BICKWIT: On that matter all four offices

21 recommend ﬁhat the pfoposed rule be adopted which would

22 permit a Board to order the use of Express FKail and thereby
2sshortén the period for service.

24 S Thé four offices believe the statement of

25 considerations ought to spell out that it should be only in
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_ 1 cases where'expedition is necessary . .and should also state
2that parties who did not wish to bear the expenses
Sassociated with this Express Mail procedure should be

"4 afforded the option of filing the document by first class

5mail three days early. 1

\\

6 CHAIRMAN PALLADINO: - Three days early?
7 MR. BICKWIT: That's right.
8 CHAIRMAN PALLADINO: What does that mean? You've

9got to senl it before you write it?

10 4R. BICKWIT: You send it before you have to send
11it, befores you would otherwise be required to.

12 CHAIRMAR PALEADINO: I see. You're saying you
13stiil want it'the;e by the day it's due.

14 ' COMMISSIONER BRADFORD: That's right.

15 ' CHAIRMAN PALLADINO: But if it gakes more than |
16 three days, as it sometimes does, what's the consequence? \

17 ¥R. BICKWITﬁ The idea is the assumption 1is that

18it would take five days-andvthe party that is resisting the

19 expenditure of‘E¥press Mail would simply be asked to serve
ZOitvthree days before the period for service would otherwise

21 2xpire.-

22 COMKEISSIOKRER BBADFORD: Len, your paper makes it
23pra2tty clear that necessary means necessary in the case of a

24 facility that'®s going to be finished prior to the completion

250f the operating license proceeding. T take it that is the
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1définition ?éufrévqsihg?' |

{2l’- _-- 'HR._BICKWIT; That waé-ﬁot wﬁat I intended-as’aﬁ;
‘.lﬁexgiusive'list of siiﬁations in which expedition was: |
4dece§sary}‘ That.was"the c1qséic-case.

5 - COMMISSIONER -AHEARNE: He says, such as.

6 - MR.-BICKWIT:  I'm glad I said "such as".
7 COMMISSIONER BRADFORD: Well, let's see. When

Belse might it be necessary? It's.alﬁays_nicé to save time.
9 , MR. BICKWIT: To give other examples, we discusséd
10 the épent'fﬁel‘pool expaﬂsion and the needvto'méve quickly
11 in that area. I think it's hard to foresee;all'the
12circumstaﬁcés in which the Commission ffom'é public policy
13stand§oint.ﬁduld'be in a hurﬁy.

14 p COMMIQSIONER BRADFORD: - The Commission ié always -

'151h a hurry. We know that; The point is, when it's

- 16 especially in a hufry..' B

T COMKTSSTONER AHEARNE: Pater, I believe there are
"iacases invﬁhich I seeh to.rememﬁe% that a~BQaré‘has ordered

‘19£he uSe of E#pregs Mail. . | _

20 ; _ | COHHISSIOSER BRADEORD:: In»that case, of course,
ﬁrthe'tuleris_unnéceséaty. o o

221 ,'  fMBL SHAPAR: Andihér éxamﬁlé-w§uld be an amendmenf

23to>the,operating license uith»need for power and an |
24§méndmén£-for;significént hazar&s'considerétion.'

25 COMMISSIONER BRADFORD: It's fine for me if we're
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T prepared to say 1n 51tuatlons where the plant w111 otherwlse ;

,,25tand ;dle;youAcan requlre.Express Mail. - But 1f the

3 "pnecessary” is to mean anything it has got to mean more than

4 just cases where it's nice to have the hearing over sooner

5fether than lafer, because we always feel that way.

6 ~ MR. ROSENTHAL: I don't .think the Boards‘have:-

7 existing gower’to’use.Expfess.Haii; ~If the Board did it I
Sthink'it vas exceedingAits authority. -If nobody objeCted to
Qit, so‘be‘it, |

10. MR. COTTER: I‘'ve been coming up. here for. the last
11 ten months kicking and sereaming against eve:ything I

12 consider to be an intemperate proposal and now i have a

13 chance to agree ﬁith,Someihing or other.

14 - CHAIRMAN PALLADINO: We have as much trouble as

16 taking a yes answer. --

16 ' (Laughter.) .
17 ' COMNISSIONER AHEARNEs I vas just askihg two -

'18questlons -- (a) has the Board used it and (b) do you now
19be11eve they have the author1ty°
20 R. COTTER: I do not know whether the Board has

,21used it in the s2nse of,requlrlng the .parties to flle.

20 .. ¥R. OLMSTEAD: It's been required in at least two
23 cases.
.24 . - MR. BICKWIT: The rule says service may be made by

- 25 personal delivery, by first class,—cettified or registered

ALDERSON REPORTING COMPANY, INC, .:

400 VIRGINIA AVE., S.W., WASHINGTON, D.C. 20024 (202) 554-2345



64

1mail, including air mail, by telegraph or as otherwise

'2authotizedAbyflau. I read that as ﬁot including Express

‘éﬂail._ ‘ - ‘
”‘4.; - MR;-ROSENTHAL:_‘So‘ao I.
5 MR. SHAPAR: So do I.
 6 - HR. ROSEﬁTHAL: That“é_why_I thinkﬂit'é’necéssarj.
A MR. BICKWIT#I Now again'tﬁére is that housekeeping
éruie'-— | |
9 ' ¥R. ROSENTHAL: I was about to refer to it, I

i0don’'t feél strongly 6ne way or the other,

11 » o MR. BICKWIT: ~— tha£ could be réad.as overridinge.

2 . COMMISSIONER RHEARNE: The other question: how

13 would you propose it‘be_handled_in-are;s‘where Express'Haii

14dbesnﬂt go? v'l A

15 - HR._BiCKWIT: That it'oughtn;t-to'be requifed.

16This_is a 5iscretionar§ authoritylconferred'on“;he Board. I

17thihk théfstatémént,of considerations ought to séy that

18wﬁefe it isnft provided it oughtn't to‘be required.

19 COHHiSéIONER BRADFORD:,_Thé can;cénnot’principles
20 | " MR. ROSENTHAL# It doeé seenm to me that there

' 210ught'£o be a reasonable, tightly,dfa%n_standa;d‘here

22because:Ex§reSS Mail is éktremely expensive and it is not

2Salw§ys”easy fér aibarty'to résort fo.the alternative.§f  .

" 24mailing thé-barticular documeﬁt-ﬁhrée da&é earlie:,than‘the

'25dead1ine. 
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1- S '_As.you aré4auare, the time limits for ﬁostiactions
2 under the ¢oﬁmissidn'$ rules are not terribly generous and I -
' Sthink toiimpose that-oﬁétacle of penaltj;'ifbyqu ﬁill call_
'ﬁ4it~that; of ihfee,déysf advante.mailing to somebody who is
5éithe:_uﬁhil$ing’of,.1 ﬁqulﬁnéuépééﬁ in ﬁany cases, unable
-géto‘bear.fhé ffeignt, particularly.when we ha?e-service
7;equirements around héré that‘peopie have to serve on
8everybody and their 34th cousins, because we do have
9multiplezparty proceedings and I can see very readily an
10 express mail bili of $150 or $200 on one document.
11 And, therefore, I have a lot of sympathy for
12Commigsionaf Bradfdrd's_concerné dver what ié necessary.,
13because Ivthink it ;eally‘has to:be a case'of clear, dire
.14neéessity.iéfined in some way rather thanisi&ply a.désire on
,15th? part of  the Boardvto'get soAmoving. b |
16 MR. BICKWIT: I think it would be very difficult
1Tto'défine it. I think we.would need some‘examples. |
18 i HR.‘COTTERf.'To the extent it}s there I really
TQreéent_£he impliéation thaf-the'Boardsﬂdpn't héﬁe any more
205éhse_tﬁan-fhat,.hohest‘td goddness.' I really think it's a
f:21w35te_offtime; | | |
22 - ‘CIHAIRH‘}@N PALLADINO: This is permitting them to do
' zsit_ﬁhen'they feél the ?iréumsténcgs afe right. _
-24' -- A | .c‘ouus’srokﬁé 'AHEARNE: N’e'vertheless,' I would share

‘ 25Peter and Howard's viéw,:because typically the-latgesﬁ
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1éx§énse_inlordet to afford it_requipes-ydﬁ:to get_itioupl'_
.2eatliéf,,so.giiep £ﬁat ohé oflthéSé_fhingSfarrives, usuallf
:épeople have worked ;idht»up to fhé.1$st minuﬁe to-éet,it

4 done and thé~peoplé who ;r§ leastllikgly to.be able to use
- 5 the Expréss'nail are'doiﬁé éq be thdée;having tﬁe hardeét
6time to get‘if déneiaﬁywaf. | |

7 »V jMR.lSHRPAR:‘ As a génefal standgrd I would suggest:
8 clearly necessary in the public interest and then giVe'

9 examples. . I think it's the best you're.éoing_tq be ab;é to
. 10do. |

11 COﬁHISSIONER BRADEORD: Perhaps that gnd a
i12sentence saying this would not inciude the normal licensing
139:0Ceedin§.

e " CHATRMAN PALLADINO: Well, subject to those kind
15 of thOughts may T have an expression by the Commissionefs
1éwitﬁ;re§ard to this? |

17 | - (A cﬁorus ofuaYesf)

18 . CHAIRMAN PALLADINO: Okay. Now let me ask you a
;19§r6cedural gﬁestisn.‘.We’apééar.to be settled oh two

. 20points. Do you think that'ﬁould'he a§propriate to'wfite“up
21as-;n ordér? | | | |

22 NR. BICKWIT: As a rule.

23 - - CHAIRMAN PALLADINO: = And submit it for
2¢c9usideration. ‘In the meantinme I'm not sﬂre”who'Iﬁshoﬁidf

25 address on. this one -- in the meantime -- I'm going to
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iéd@resszitrto T;ny_Cofferiﬁif I'm vrohg:hefll‘tell me and so
Zwill-thélofhersfff'prépare an ofder'wifh'regard to A
éinferﬁégatgfieé,along the lines that I idehﬁified eariier<’

.14ﬁhere'weﬁé§kéd thé”Board‘io take contiol of the-'
-' 5intérfo§atotieéland gét the certification.question énd
'Gincluée-the s£atement or étatements as obtions with regard
' 7£o tﬁe guestion of.probihg the thought process'énd lafing on
8work on the staff.
9 ., | Bui I would expect you to. work and solicit thé

10 help of the appropriate people.

11 ¥R. COTTER: I will -- reluctantly, but I will.
12 - (Laughter.) _ |
B | CHAIRMAN PALLADINO: What's that?
141 - :HR;’COTTER:n I'm SOLry.
-15‘  7 ‘T _'CﬁAIRMAN PALLADINO: And bring thét back to.us as

' 16a brbposéd rulé and:- you bring the other'twovback as a
'17§ro§osed rule. And tﬁé other item that we were discﬁSSinq I
18 guess we ha;e ﬁnother week on. Oka}.lA |

19 o Aﬁy'oﬁher comménfs_or.quesfiéng?

"26' " COMMISSIONER BRADFQRD: .Ju$§ one'smail cloud on

21 the horizqn; any‘haé élérifiéd.a misungersténding that I
2ihad with rega:dAto'his proposal on iﬂté:rodatdtie#;h
230nfcrtunateiy he clarified it against what I thought»was'the
.24bétter way to go. I thoqght'fbr'ﬁhe Béa;d £o get involved

'2sin_readingfall_the interrogatories and reviewing them was
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"1going to take some sort of motion from the parties
2indicating a feeling that this was burdensonme, and it still
3seems to me to be a good idea.

4 _ _ - It doesn't make sense to me to have the Boards

5 reading thesé things roﬁtinely and throwing them out on the
6 basis of their own impulses, even in cases where the party
7was fully prepared to comply.

8 So while I'm still comfortable with leaving it to
9 the substantial discretion of the Board, I would like to

10 have some indication that a party obJected to an
11 interrogatory before I would want the Board pitching it
12out. We don't need to thrash that out today, but I had
18 thought that it was still part of the process and apparently
14 it is not.

15 . CHAIRMAN PALLADINO: If there's a willingness --
16 suppose there is-a willingness on thé part éf the staff to
17 answer the guestion. Would the Board still throw it ocut
18 under yéu: proposal?

19 ' ,HR; COfTER: I think as a practical matter yocu are
20 addressing a theoretical possibility, if you will. As a
21practiéal matter the Boards are not going to have time to
22 sit down and examine every interrogatory that comes in and
23 make decisions about them; And that's one of the things
24 that I have tried tOvaVOid all thé wéy through this because

25 they would have to do that if there was a specific numerical
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1limitation on interrogatories.

2 : But it leaves them the ability when they see a

3 situation developing to act affirmatively without having to
4havé a request fét relief from one of the parties.

5 CHAIRMAN PALLADINO: You understand my concern is
6I don't se2 how they could ever validly see a situation
7developing unless they had some indication from one of the
8 parties that they were beginning to feel burdened by the
9discovery process.

10 ¥R. SHAPRR: They're served, are they not, Tony?
11 Copies are sent to the Board. I guess they wouldn't read
12 them carefully but they would be aware of what's going on
13and also I guess I'd say if you are going t§ use the analog
14 of the Federal>courts I wouldp't tinker too- much with it

15 since it's been thrashed out after many months of debate

16 before this.proposal wés picked up.

17 | MR. COTTER: ‘I can think of at least two

18 situations off the top of my head where the Boards would

19 have acted affirﬁatively had they had the authority.

20 COMMISSIONER BRADFORD: But not without some sort
21 of motion from ths parties.

22 MR. COTTER: Without a motion;

23 COMMISSIONER BRADFORD: What situations are those?
24 . MR. COTTER: Well, they're active cases. I don't

25 think it would be appropriate for me to saye.
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1 ' CHAIRMAN PALLADINO: If I were on a Board and I
2saw questions gé béck and forth how would I know which ones
3 to throw out and which not to throw out unless somebody came
4in and complained and said, my God, you're really burdening‘.
5us with all these guestions. All I need is one.
6 MR. COTTER: It's my-legal training.
7 CHAIRHAH PALLADINO: I don't find that satisfying,
8 but I hﬁd said only one, so I'd better not ask for another.
9 3 COMMISSIONER BRADFORD: Tony, several times
10 questions about active cases have come ﬁp and Len keeps
11 telling us that we can in fact hear it.
12 MR. BICKWIT: You can hear it. I didn‘'t say you
13 could wrestle bloqd outAdf a stone.
- 14 COMMISSIONER éRADFORD: I must say I offhand can't
15 think of cases where I would want the Boards coming in\
16 without hearing from the parties at all and I don't mind how
17 you disguise the activeness of the case. I wouldn't give
18 the initials of the generating station if I could help 1t.
19 ‘ 7 ¥R. COfTER: The particular one I was thinking of
20was not an operating license or dperating reactor.
21 COHHISSIONEB BRADFORD: But why would the Board
22disallow an interrogatory., say; without hearing from the
23pérty that it was burdensome?
24 _ | . MR. COTTER: You all are focusing on specifically

25 disallowing an interrogatory and I am focusing on the
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1Qartieé --" the Bo§r§s btidginélthé éarfies'in'and'deing sit
‘édogn an& stop this nbnsenSe'with-aii £@e chépéed | |
3ihterr§gatbries going back and forth and start disclosing
4}ha: it is y9u wan£ and focusing oﬁ the issdes and managing
5 this exchange of information whiéh'has béédﬁe-bogged ddwnfin
ethe}fofmalities’of-writing_oﬁtfduestibﬁs and;wrifing out
Tanswets.> ( ‘ | | | |
8  Av 'COKHISSIONER BRADFORD;'-That_ﬁakes sense. It'§ a
,9differe§t ;f it is a different kind of action} ;hough, from
A1Qéctually ruliﬁg against a proposal by one of tle parties.
11 It seems to me we've gone far enough.
12  CHAIRMAN PALLADINO: T think it also sets further
13critérion 5g which decisi9n would be made which I found very
14§aiuéb;e) but tha£ may be becauéévl @on't have that légal
.15t;aining.-‘ | | |
16 . Okay, any othef_points?
17 . o Well, thank. you very much. and tﬁe meeting will
'185tand,adjoﬁrned. |
19 SR N (Hhereﬁpon, ét-3:50 d'élock DeMo, fhe meeting was
20admourﬁed;)
21
22
23

24

.25

ALDERSON REPORTING COMPANY, INC, ~

400 VIRGINIA AVE., SW., WASHINGTON, D.C. 20024 (202) 554-2345



NUCLEAR REGULATORY COMMISSION

This is to certify that the attached proc2edings befcrs the

in the matter of: Discussion and Possible Vote on Revic=d Ticensing
Procedures -~ Proposed Rule Change to Part 2 - PUBLIC MEETING
Date of Proceading: october 13, 1981

e ——————————

COMMI—S SION MEETIMNG

Dccket:Numberr

Place of Procseding: Washington, D. C.

ware: aeld zs nerein appears, and that this is ths originzl transcrizt
heragl for the £ils cf

L The Cammissicn.. .

Ann Riley

Qfficial Reportar (Typed)

" Qfficial Reporter (Sigmaturse)

W 3




