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PREFACE

This is the first volume of issuances of the Nuclear Regulatory Commission and
its Atomic Safety and Licensing Appeal Boards and Atomic Safety and Licensing
Boards. It covers the period from January 19, 1975, the date when the Nuclear
Regulatory Commission came into existence, to June 30, 1975.

Atomic Safety and Licensing Boards are authorized by Section 191 of the
Atomic Energy Act of 1954. These Boards, comprised of three members,
conduct adjudicatory hearings on applications to construct and operate nuclear
power plants and related facilities and issue initial decisions which, subject to
internal review and appellate procedures, become the final Commission action
with respect to those applications. Boards are drawn from the Atomic Safety
and Licensing Board Panel, comprised of lawyers, nuclear physicists and
engineers, environmentalists, chemists, and economists. The Atomic Energy
Commission first established Licensing Boards in 1962 and the Panel in 1967.

Beginning in 1969, the Atomic Energy Commission authorized Atomic
Safety and Licensing Appeal Boards to exercise the authority and perform the
review functions which would otherwise have been exercised and performed by
the Commission in facility licensing proceedings. In 1972, that Commission
created an Appeal Panel, from which are drawn the Appeal Boards assigned to
each licensing proceeding. The functions performed by both Appeal Boards and
Licensing Boards were transferred to the Nuclear Regulatory Commission by the
Energy Reorganization Act of 1974. Appeal Boards represent the final level in
the administrative adjudicatory process to which parties may appeal. The
Commission may, however, on its own motion, direct the certification of the
record of any proceeding for review by it.

This volume is made up of reprinted pages from the six monthly issues of the
Nuclear Regulatory Commission publication Nuclear Regulatory Commission
Issuances (NRCI), for this time period, arranged in chronological order. Cross
references in the text and indexes are to NRCI page numbers, which are the
same as the page numbers in this publication.

Issuances are referred to as follows: Commission-—CLI, Atomic Safety and
Licensing Appeal Boards—ALAB, and Atomic Safety and Licensing Boards—
LBP.

The summaries and headnotes preceding the opinions reported herein are not
to be deemed a part of those opinions or to have any independent legal
significance.

The material in this volume was indexed and prepared for printing by the
Energy Research and Development Administration, Office of Public Affairs,
Technical Information Center, Oak Ridge, Tennessee.
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UNITED STATES OF AMERICA : CLI-75-1
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:
William A. Anders, Chairman
Edward A. Mason
Victor Gilinsky
Richard T. Kennedy

In the Matter of | Docket Nos. 50-282
NORTHERN STATES POWER COMPANY 50-306

{Prairie Island Nuclear Generating January 27, 1975
Plant, Units 1 and 2)

Upon review of ALAB-252, Commission adopts ASLAB’s legal ruling
concerning intervenor cross-examination rights (subject to ASLAB’s strictures
confining its scope), finding it both a proper interpretation of Commission
regulations and a vital ingredient to open and full consideration of licensing
issues. ’

ALAB-252 affirmed.

RULES OF PRACTICE: .
CROSS-EXAMINATION BY INTERVENORS

In order to assure meaningful public participation in the adjudicatory
process, in both operating license and construction permit proceedings, an
intervenor must be afforded the opportunity to cross-examine a witness on
matters which have been placed into controversy by any of the parties to the
proceeding—so long as that intervenor has a discernible interest in the
resolution of the particular matter.

MEMORANDUM AND ORDER

In ALAB-252,! the Atomic Safety and Licensing Appeal Board reaffirmed
its recent holding that *“[i]n both operating license and construction permit
proceedings, an intervenor can and should be afforded the opportunity to
cross-examine on those portions of a witness’ testimony which relate to matters

'RAI-75-1 1175 (January 6, 1975).



which have been placed into -controversy by at least one of the parties to the

proceeding—so long as the intervenor has a discernible interest in the resolution

of the particular matter.”? Denying a Regulatory Staff petition for recon-

sideration, the Appeal Board noted that this holding relates to ‘‘a legal issue of

clear recurring importance” that *“could well have an impact upon the course of -
many licensing hearings.”” For these reasons, and because the holding is alleged

by the Regulatory Staff to be in conflict with Section III(a)(3) of Appendix A

to 10 CFR Part 2 of our rules of practice, we have decided on our own motion

to review. ’

We agree with, and affirm, the Appeal Board’s interpretation of our rules. By
undertaking this review on our own initiative, we wish to underscore the
fundamental importance of meaningful public participation in our adjudicatory
process. Such participation, performed in the public interest, is a vital ingredient
in the open and full consideration of licensing issues and in establishing public
confidence in the sound discharge of the important duties which have been
entrusted to us. It cannot be disputed that only if our rules provide for, and are
perceived by all to allow, “full exploration of the safety and environmental
aspects of each reactor for which a construction permit or operating license is
sought,”? will the objective of such meaningful participation be achieved. We do
not believe, nor do we intend, that this interpretation of our rules will lead to
“open ended” examination, as the staff fears, or “needless and unproductive
delay™, as the hearing board anticipated. As stated by the Appeal Board, such
inquiry shall be “strictly confined to the scope of the direct examination in
order to insure that it does not have the effect of expanding the boundaries of
the contested issues.”™ '

Subject to the strictures spelled out by the Appeal Board, we deem the
Board’s interpretation of our rules to be reasonable and correct.

Satisfied that the issues presented here have been fully considered and
correctly decided in ALAB-252, we hereby AFFIRM.*

It is so ORDERED.

By the Commission

JOHN C. HOYLE
+ Acting Secretary of the Commission

Dated at Washington, D. C.
this 27th day of January, 1975.

2RAI-74-11 857, 868 (November 21, 1974).

3 ALAB-252, RAI-75-1 at 1180. '

‘Id., RAI-75-1 at 1179.

*Commissioner Rowden did not participate in this decision.

2



UNITED STATES OF AMERICA © ALAB-255
NUCLEAR REGULATORY COMMISSION ’

ATOMIC SAFETY AND LICENSING APPEAL BOARD

Alan S.-Rosenthal, Chairman
Michael C. Farrar, Member
Dr. Lawrence R. Quarles, Member

In the Matter of : - W Docket Nos. 50-445

TEXAS UTILITIES GENERATING 50-446
COMPANY, ET AL.

{Comanche Peak Steam Electric
Station, Units 1 and 2)

Upon sua sponte review of Licensing Board’s initial decisions in uncontested
construction permit proceeding, ASLAB, tentatively finding record incomplete
for conducting the requisite NEPA cost-benefit balancing, allows parties the
opportunity to show why remand for purpose of supplementing record might be"
unwarranted.

NEPA: COST-BENEFIT ANALYSIS

Proper cost-benefit analysis of alternative cooling methods requires
consideration of the ramifications of the projected beneiits and costs of each
alternative.

NEPA: COST-BENEFIT ANALYSIS

A necessary cost of constructing a cooling reservoir is removal of a large area
of land from present usage; understanding its ramifications requires a close
examination of the present and projected need for such land to serve other
purposes. LaSalle (ALAB-153).

NEPA: LAND-USE INQUIRY

_An appropriate inquiry in cases involving the removal of lands presently used
for agricultural purposes is whether there exists sufficiently abundant suitable
land elsewhere to fulfill the Nation’s presently foreseeable demands for
agriculture,



FINDINGS OF FACT: HARMLESS ERROR

Reliance on an incomplete land-use ixiquiry as a basis for findings of fact will
not be considered harmless error where further information could upset the
cost-benefit balance in favor of a viable alternative.

FINDINGS OF FACT: PRECEDENTIAL VALUE

Factual determinations in uncontested proceedings cannot be used to fill
evidentiary gaps in subsequent proceedings.

MEMORANDUM AND ORDER
January 23, 1975

Before us are the two initial decisions rendered by the Licensing Board in
this uncontested construction permit proceeding involving the Comanche Peak
Steam Electric Station, Units 1 and 2.! Since no exceptions were filed to either
decision, we have undertaken a sua sponte review of the Board’s findings and
conclusions, as well as of the underlying record. This review has suggested that
the record is incomplete on one of the environmental issues considered by the
Board. We are therefore directing the parties to show cause, if any there be, why
we should not remand the proceeding to the Licensing Board for the purpose of
supplementing the record.

1. The applicant proposes to obtain cooling water from a reservoir, which
will have a total surface area of 3,228 acres. According to the Final
Environmental Statement (p. 4-5), the predominant existing land use in that area
is cattle grazing. There are, however, approximately 940 acres of improved
cropland and an additional 320 acres of mixed juniper woodland which will be
inundated by the reservoir. Ibid.2 As the staff sees it, the reservoir site is to be

! The first decision, rendered on October 11, 1974, dealt with environmental issues, site
suitability and the existence of any unresolved safety issues relating to the design and
below-grade work on the safe shutdown impoundment dam. LBP-74-75, RAI-74-10 673. We
deferred review of that decision pending disposition by the Licensing Board of the
remaining health and safety issues. Those issues were adjudicated in a decision rendered on
December 12, 1974, which authorized the issuance of construction permits. LBP-74-88,
RAI-74-12 1047.

2 Another 100 acres of cropland will be consumed in the construction of a rajlroad spur
and an access road. FES, p. 5-1.



considered “irreversibly lost” insofar as present usage is concerned. FES, p. i.3

In evaluating the impact of this loss, the staff confined its scrutiny to the
value of the agricultural production on the reservoir site, which for 1973 was
estimated to be $151,300. Since the 1971 combined crop and livestock sales in
Somervell and Hood counties® totaled $6,841,000, the staff reached the
conclusion that the loss would not be “significant.” FES, p. 5-2.

The Licensing Board seemingly deemed this analysis.to be satisfactory. In
addition to at least implicitly endorsing it in paragraph 32 of the October 11;
1974 initial decision, RAI-74-10 at 683, the Board found in paragraph 56 that
the alternative of mechanical-draft cooling towers would “offer no significant
advantage” over the reservoir, Id. at 690-91. 1t is unlikely that this finding would "
(or could) have been made had the Board thought that any real importance
attached to the withdrawal of the reservoir site from agricultural production.
This is because, in marked contrast to the 3,228 acres (ie., approximately 5
square miles) which will be taken by the reservoir, a mere 10 acres would be
consumed by mechanical-draft cooling towers and associated auxiliary equip-
ment. FES, p. 9-15. .

We have a different view respecting the sufficiency of the staff’s approach,
As is reflected by our La Salle decisions,® to us the appraisal of the
environmental costs of diverting substantial quantities of land from agricultural
production to a cooling lake or reservoir involves the consideration of factors
well beyond the simple computation which the staff made here. The most that
that computation tells us is what could readily have been assumed: that the
crops and livestock raised on the 3,228 acres at issue represented just a small
fraction of the total agricultural production in two rural Texas counties® having
an aggregate area of 623 square miles (i.e., almost 400,000 acres). See 1974
World Almanac and Book of Facts, p. 217. But one can scarcely infer from that
fact standing alone that the future unavailability of the acreage for agricultural
pursuits is a matter of no consequence. Such an inference would be permissible
only if it were established that suitable land is in sufficiently abundant supply
that, during the period of the life of this facility, it is unlikely that this acreage

31t is not clear whether the staff was suggesting that, upon the decommissioning of the
facility at the end of its license term, it would not be feasible to restore the reservoir site to
agricultural production should the need arise. In any event, we would think that, at
minimum, a significant period would be required to accomplish that objective.

“The boundary between those two counties bisects the reservoir site. FES, p. 2-3.

5 Commonwealth Edison Co. (La Salle County Nuclear Station, Units 1 and 2),
ALAB-153, RAI-73-10 821 (October 19, 1973) and ALAB-193, RAI-74-4 423 (April 15,
1974). Portions of ALAB-153 other than those relating to land-use were reviewed by the
Commission. CLI-73-32, RAI-73-12 1072 (December 7, 1973).

S The combined population of those counties in 1970 was slightly in excess of 9,000.
FES, p. 2-5.



would be needed to help fulfill the Nation’s presently foreseeable demands for
agricultural products. La Salle, ALAB-153, RAI-73-10 at 822-24.

The record is totally silent on this question. We find this surprising.
ALAB-153 was rendered in October 1973, four months in advance of the
issuance of the Comanche Peak draft environmental statement and eight months
prior to the publication of the FES. The land-use conclusions we reached in that
decision were not disturbed by the Commission and thus should have been given
precedential effect in the present proceeding. Yet not only were those
conclusions apparently given scant regard by both the parties and the Licensing
Board but, in addition, the staff did not go even as far in its review of the
land-use issue here as it had in La Salle. The La Salle FES did at least address
itself to the possible need for agricultural purposes of the land to be consumed
by the cooling lake there involved (albeit, as we saw it, on the basis of possibly
out-dated information).

It is, of course, true that in our second La Salle decision (ALAB-193) we
upheld the Licensing Board’s finding (contained in a supplemental initial
decision following the proceedings on remand which had been directed in
ALAB-153) that “there is sufficient cropland available in"the United States to
meet domestic needs and to permit at least modest exports of agricultural
products during the projected lifetime of the proposed La Salle facility.”
RAI-74-4 at 424-25. In so many words, however, we cautioned that “our
acceptance of the finding is to be given no significance whatever beyond the
confines of this particular case—and most especially is to carry no precedential
weight in any other pending or. future proceeding in which a licensing board
must come to grips with the environmental acceptability of devoting large
amounts of prime agricultural land to the facility cooling system.” Id. at 425.7
Thus, it would not have been appropriate for the Licensing Board to have
attempted to fill the obvious gap in the staff’s analysis by pointing to the La
Salle finding. In any event, it did not purport to do so.

We would add in this connection that nothing has transpired since the La
Salle decisions to lessen our conviction that the utilization of appreciable land
areas for a cooling reservoir is a matter of serious concern, and that it is not an
empty ritual to examine closely the potential need for the land to serve other
(such as agricultural) purposes in deciding whether the reservoir is the best of the
available cooling system alternatives. We can take official notice that the
continuing population growth both nationally and world-wide has led many
thoughtful students of the subject to predict future shortages of agricultural
commodities which might well be felt in the United States. These predictions
may be unduly alarmist. But we do not have at hand the ingredients for a
confident judgment that they are so wide of the mark that they may be simply
brushed aside.

" Our reasons for that admonition are spelled out in ALAB-193. /bid,
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2. The failure to give adequate consideration to the consequences of the loss
of the reservoir site for agricultural use might be dismissed as harmless error if it
could be said that there is no viable alternative cooling method available. In fact,
however, the FES contains (at p. 9-19) the well-documented conclusion of the
staff that “either a reservoir or mechanical-draft wet cooling towers would be
acceptable ... .” The comparison of the two systems made by the staff (see
Table 9.2.3 at p. 9-20) indicates that the two systems would cost approximately
the same amount to construct and that in most other respects there likewise
would be no basis for a clear choice between them. The reservoir does have,
however, one decided advantage. The consumption of approximately 0.7% of
the electrical output of the station would be required to pump the circulating
water through the towers and to operate the tower air fans. No such expenditure
would be involved in the use of the reservoir. On the other hand, as previously
noted, the towers have the equally marked benefit of consuming relatively little
land.

Given these circumstances, we entertain some doubt that the absence of a
proper assessment of the impact of the loss of the reservoir site to agricultural
production can be deemed to be of no consequence. At first blush at least, it is
difficult to see how, without such an assessment, the saving of electrical energy
inherent in the use of the reservoir can be found to provide sufficient
justification for incurring that loss.

3. Accordingly, although it is not our desire to protract further this
proceeding if it can be avoided, our tentative conclusion is that a remand is
necessary in the fulfillment of the Commission’s NEPA responsibilities. In the
second La Salle decision, ALAB-193, we quoted an earher holding to the effect
that under NEPA

Consideration of alternatives to the proposed project must be wide-ranging,
embracing, inter alia, alternative generating methods, alternative sites, and
alternative auxiliary equipment (e.g., cooling towers). Consideration of these
subjects requires a comparison of the relative benefits achieved and costs
incurred under each of the alternative proposals, so that the optimum
alternative may be selected.

RAL744 at 427. It seems to us off-hand that one cannot make a meanmgful
comparison of beneﬁts and costs without first determining, to the éxtent
possible, the ramifications of each benefit and cost.

We must “acknowledge,’ however, that, desplte our endeavor to have taken
into account all relevant disclosures of record, some consideration of pertinence
may have been overlooked. Since a remand obviously will impose additional
burdens upon the parties as well as the Board, it seems appropriate that, before
giving effect to our tentative conclusion, we afford the applicant and the staff an
opportunity to comment on the question and to provide us with reasons, if any
there be, why a remand is not warranted. We are therefore inviting the



submission of memoranda within 25 days from the date of this order.

‘4. Should the staff elect to file a memorandum pursuant to this invitation,
we request that it also address one other matter. In paragraph 65 of its October
11 initial decision, the Board found inter alia that

The specified minimum exclusion distance, low population zone and

population center are not more restrictive than many sites previously

licensed by the Commission. On the basis of the information presented on

population in the vicinity of the facility and the calculated radiological

consequences of design basis plants, the Staff has concluded that adequate

engineered safety features can be provided to meet the dose guideline values

indicated in 10 CFR Part 100.with respect to the exclusion area, low
+ population zone and population center distances.

RAI-74-10 at 694. These findings represented a virtually in haec verba adoption
of findings which the staff had proposed on August 30, 1974. Their precise
meaning, however, is not clear to us.

Principally, we do not understand what the staff meant by the use of the
phrase “not more restrictive” in the first sentence.® We are especially puzzled
regarding the employment of that phrase in connection with the population
center concept. As recently noted in Southern California Edison Co. (San
Onofre Nuclear Genera’ting Station, Units 2 and 3), ALAB-248, RAI-74-12 957,
959 (December 24, 1974)

For the purposes of [10-CFR] Part 100, a “populatlon center distance”’ is

e ““distance from the reactor to the nearest boundary of a densely
populated center containing more than about 25,000 residents’”” (10 CFR

100.3{c)). The population center distance must be ‘“‘at least one and

one-third times the distance from the reactor to the outer. boundary of the

low population zone’” (10 CFR ,100.11(a) (3)). '

“Population center” thus being defined in terms of a specified concentration of
residents (25,000), we fail to apprehend how its locale might be determined on a
more “restrictive” basis in one case than in another. -

Similarly, we do not understand the use of the phrase “not more restrictive”
in connection with the exclusion area and low population zone. Possibly, it was
meant to compare, either favorably or unfavorably, the geographical size of
those areas with that of the corresponding areas surroundmg other sites. But
although the geographxcal size of the low population zone is sxgmﬁcant for
certain purposes,” a comparison of size alone is not partlcularly useful.'® For,

® Additionally, albeit a minor point, the reference to “‘design basis plants” in the second
sentence is obviously incorrect. Although not certain of it, we think it likely that the staff
intended to refer instead to “design basis accidents.” )

°It is significant for its relationship to the population center distance and to the
requirement that the radiation dosage limits not be exceeded at the outer boundary.

10 Cf. ALAB-248, supra, RAI-74-12 at 962, fn. 11.



even after the size is known, there must be a determination as to whether in view
of all relevant factors—including the number of people located within the
zone——the public can be protected, by evacuation or other means, in the event
of an accident,!! Nor is the size of the exclusion area of overriding significance;
what is more important is whether the applicant has the requisite control over
that area.!? At best, then, the word “restrictive” seems ill-suited for use as a
basis for comparing the exclusion area and low-population zone at one site with
those at another site. In any event, having chosen to use it, the staff should have
explained the precise context in which that word was being employed and the
safety implications of the greater or lesser “restriction.”

Our independent examination of the record convinces us that the site criteria
of Part 100 have been satisfied. We nevertheless do not believe that we would be
satisfactorily discharging the review function delegated by the Commission if we
failed to seek assistance in the interpretation of significant findings which, on
their face, convey no clear meaning to us. It is for this reason that we are asking
the staff to explain what it deemed to be the precise import of the findings in
question. The applicant may, if it wishes, comment on the matter in its own
memorandum.

It is so ORDERED.

FOR THE ATOMIC SAFETY AND
LICENSING APPEAL BOARD

Margaret E. DuFlo
Secretary to the Appeal Board

11 Gee ALAB-248, supra, RAI-74-12 at 961.
118ee ALAB-248, supra, Part I-C, RAI-74-12 at 964-966.
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UNITED STATES OF AMERICA ALAB-256
NUCLEAR REGULATORY COMMISSION

~ ATOMIC SAFETY AND LICENSING APPEAL BbARD

Michael C. Farrar,‘Chairman
Dr. John H. Buck, Member
William C. Parler, Member

In the Matter of ' : ‘ Docket Nos. 50-338

VIRGINIA ELECTRIC AND ggigi
POWER COMPANY :

. .50-405
{North Anna Power Station,

. and
Units 1, 2, 3 and 4). Construction Permit

Nos. CPPR-77
CPPR-78
(Show Cause)

Upon intervenor’s exceptions to initial decision in show cause (geologic
fault) proceeding, ASLAB upholds Licensing Board’s finding that fault under-
lying site is not *“‘capable”, and its conclusion that no undue risk is created by
location of four-unit facility on such site.

Upon sua sponte review of two related initial decisions in construction
permit and Section B environmental review proceedings, ASLAB affirms
Licensing Board’s (1) grant of construction permits for Units 3 and 4, and (2)
authorization of continued effectiveness (subject to environmental conditions)
of construction permits for Units 1 and 2.

Initial decisions affirmed.

SEISMIC AND GEOLOGIC CRITERIA:
SCOPE OF INQUIRY

Where Commission has adopted specific policy guidelines in a stated area
(see 10 CFR Part 100 Appendix A), the role of the Licensing Board is to
measure the facts presented against the specified policy.

SEISMIC AND GEOLOGIC CRITERIA:
PLANT DESIGN . B

The significance of a geologic fault to Aplan‘t design is dependent upon
whether the fault is a capable one. (Appendix A, Section I1I(g)).
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SEISMIC AND GEOLOGIC CRITERIA:
EVIDENCE OF FAULT CAPABILITY

Where age of saprolite can be charted with accuracy, results obtained
through its study make possible a conclusive determination of both the latest
possible date of fault movement and the relationship of any presently-recorded
macroseismicity to the fault. N o L i

RULES OF PRACTICE: INITIAL DECISION

In rendering an initial decision, a Licensing Board must make explicit
findings of fact, with record references to support its reasoning. State of
Louisiana v. Federal Power Commission, 503 F. 2d 844, 871 (1974).

-
[y

RULES OF PRACTICE: BURDEN OF PROOF

The maghitude of the burden of persuasion placéd upon a litigant is
influenced by the gravity of the matters in controversy.

RULES OF PRACTICE: SCOPE OF
INFORMATION REQUIRED FOR LICENSING -

An applicant is required to prove that there is “reasonable assurance” that
the proposed facility can be constructed and operated without undue risk to, or
endangering of, public health and safety 10 CFR" Sectlons 50.35(a)(4) and
50 57(a)(3)(i).

‘Mr. Michael W. Maupin, Richmond, Vlrgmla with whom
Messrs. George D. Gibson, George C. Freeman, Jr., and
James N. Christman were on the brief, for the applicant

Mr. William H. Rodgers, Jr., Washington, D.C., for the
: mtervenor North Anna Environmental Coalition

Mr. James E. Ryan Jr Assmtant Attorney General,

Richmond,  Virginia, ' with whom Attorney General °
Andrew P. Miller and Deputy Attorney General Gerald L.

Baliles were on the brief,'for the Commonwealth of

Virginia -

Mr. David E Kartalla for the NRC staff
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DECISION DR " v
January 27, 1975 EEEEE SO

The Licensing Board has issued three initial decisions dealing with various
aspects of the Virginia Electric and Power Company’s plans to construct and
operate four nuclear powered generating units at the North Anna site.! In the
first of those decisions, the Board determined, inter alia, that there was
reasonable assurance that the geologic fault located under the'site is not'a’
‘“capable” one and that the creation of Lake Anna does not threaten to
reactivate the fault. Based on these findings, the Board held that the presence of
the fault does not require any changes in the design of Units 1 and 2 (for which
construction permits were issued in 1971) and has no bearing in deciding
whether to permit construction of Units 3 and 4. In the other two decisions, the
Board concluded (1) that there is no other barrier to the construction of Units 3
and 4 and that permits for such construction may be issued;and (2) that, while
the construction permits for the first two units were issued prior to the
Commission’s full implementation of the National Environmental Policy Act,
environmental values can be adequately protected by addmg certain condmons'
to those construction permits.? '

The North Anna Environmental Coalition, which mtervened in the geologic
fault proceeding, took exception to the Board’s decision on that matter. The
appeal was fully briefed and argued. The other two initial decisions dealt with
matters that were uncontested below and were not appealed. Because the
geologic fault issue was interrelated with those two decisions, however, we
deferred our customary sua sponte review of those decisions until this time.?

I. THE GEOLOGIC FAULT PROCEEDING'

Every nuclear power plant is designed to withstand the effects of potential
earthquakes. The steps taken to achieve this purpose differ considerably for each

! The three decisions are reported at RAI-74-6 1183 (June 27, 1974); RAI-74-7 126
(July 18, 1974); and RAI-74-10 773 (October 30, 1974).

2Three other matters remain pending before the Licensing Board. Fust, a contested
issue relating to the environmental effects of transmission lines was excluded from
consideration in the Board’s environmental review of the existing construction permits for
Units 1 and 2, that issue also being pending before a State agency. The Board announced its
intention to hold that issue in abeyance until after the State proceedings are completed.
Second, the Board is about to commence a hearing on the intervenor’s claim that, quite
apart from the merits of the geologic fault issue, action should be taken as a result of the
applicant’s alleged failure to disclose promptly information concerning its discovery of the
fault. Third, intervention has been permitted, and a hearing will be held, with respect to the
applicant’s request for operating licenses for Units 1 and 2. Our decision today, of course,
does not affect the status of any of these pending matters.

3See our order of August 29, 1974,
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plant, depending upon the nature of the geological and seismological factors
peculiar to each site. The ultimate aim, of course, is to anticipate for each site
the maximum earthquake that can reasonably be expected to occur and to
furnish reasonable assurance that no threat to public safety will be created by its
occurrence. : .

A, Potential earthquake hazards were analyzed prior to the issuance of the
construction permits for North Anna Units 1 and 2, taking into account all the
facts known at that time. A similar analysis led to the proposed earthquake-
protection design of Units 3 and 4. The ultimate question before the Licensing
Board was whether denial of the permits, or, at a minimum, design changes, are
required by the subsequent discovery of a fault zone under the North Anna site.

In considering that question, the Licensing Board did not write on a clean
slate. Extensive guidance was available in the form of the detailed *“seismic and
geologic siting criteria” which had been issued by the Commission some time
earlier and which are applicable to all nuclear power plants.* (The regulations
embodying those criteria were adopted after consultation with the United States
Geological Survey, the federal agency with the most expertise in the subject.’)
Where, as here, the Commission has spoken definitively, the role of the boards is
a limited one. In such instances, they simply measure the facts presented against
the specific policy adopted by the Commission.®

4See 10 CFR Part 100, Appendix A.

5See 38 F.R. 31279, 31280 (November 13, 1973); see also Tr. 1853.

¢On rare occasions, we have been required to pass upon questions of reactor safety in
the absence of Commission guidance. See, e.g, In re Trustees of Columbia University,
"ALAB-50, 4 AEC 849, 854, (1972), affirmed Morningside Renewal Council v. AEC, 482 F.
2d 234, 239 (2d Cir. 1973), certiorari denied, 41 L, Ed. 2d 672 (1974). More often, the
applicable regulations furnish basic policy guidance without being as definitive as the criteria
in issue here. See, e.g., the “low population zone™ criteria contained in 10 CFR 100.3(b). -
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Insofar as is relevant here, the criteria make it clear that the significance to
be attributed to the fault under the site depends on whether it is a “capable”
one. In that connection; the criteria set forth with precision the characteristics
of a capable fault:” Thus, if the fault in question were found to exhibit one or
more of those characteristics, then, at a minimum, additional safeguards would
have to be built into the design of the four units. On the other hand, if none of
those characteristics is present, the fault is not capable, and, under the
regulatlons its presence can be disregarded.

-.The Licensing Board examined the question of the capability of the fault, as
well~as the other questions before it, with great care. Its comprehensive -and
detailed opinion contains a thorough evaluation. and analysis of. all the
evidence,® and a thoughtful discussion of each of the subsidiary issues presented.

The .Board' concluded, inter alia, that the fault was not a capable one.
RAIL-74-6 at 1209. That conclusion was based, in part, on its finding that the
fault undoubtedly has not moved for at least the last 500,000 years and, quite
probably, has not moved in the last 190 million years. See RAI-74-6 at 1200-06.

71n this respect, Section 111 (g) of the criteria contains the following definition:
A “capable fault” is a fault which has exhibited one or more of the following
characteristics:

{1) Movement at or near the ground surface at least once within the past 35,000
years or movement of a recurring nature within the past 500,000 years.

{2) Macro-seismicity instrumentally determined with records of sufficient precision
to demonstrate a direct relationship with the fault.

{3) A structural relationship to a capable fault according to characteristics (1) or {2)
of this paragraph such that movement on one could be reasonably expected to be
accompanied by movement on the other,

In some cases, the geologic evidence of past activity at or near the ground surface
along a particular fault may be obscured at a particular site. This might occur, for
example, at a site having a deep overburden. For these cases, evidence may exist
elsewhere along the fault from which an evaluation of its characteristics in the vicinity
of the site can be reasonably based. Such evidence shall be used in determining whether
the fault is a capable fault within this definition,

Notwithstanding the foregoing paragraphs l{gl{1), {2) and {3), structura! asso-
ciation of a fault with geologic structural features which are geologically old (at least
pre-Quaternary) such as many of those found in the Eastern region of the United States
shall, in the absence of conflicting evidence, demonstrate that the fault is not a capable
fault within this definition, -

-+ %The anensmg Board was careful, in xts discussion of the evxdence to refer to the
precise portion or portions of the record which supported the statements it made. In doing
so, it complied -in full measure with the Fifth. Circuit’s recent admonition that.an
administrative agency .should ‘make *‘explicit fact findings to support its reasoning” and
should furnish ‘“record references that demonstrate its fact findings have evidentiary
support.” State of Louisiana v. Federal Power Commission, 503 F. 2d 844, 871 (1974).
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- We have reviewed the record, both before the oral argument and again
thereafter. The record does not support those of the intervenor’s exceptions
which challenge the Board’s evaluation of the evidence;® owing to the nature of
that evidence, the other exceptions are not significant.!® In this circumstance,
we would be fully justified in simply adopting the Licensing Board’s excellent
opinion as our own, for its factual findings are amply supported by the evidence
and we can scarcely improve upon its precise, thorough and compelling -
reasoning. We nevertheless believe it useful to set forth briefly the major
considerations which lead us to reject the intervenor’s exceptions and to affirm
the Board’s decision. | ‘

B. Respecting the first of the three characteristics of a capable fault (see fn.
7, supra), controlling weight must be given to the results of the study of the
saprolite, or weathered rock, found at the site between the soil and the
underlying granitic gneiss. In the absence of the saprolite study—the results of
which became available only at the latter stages of the hearing—it would be
difficult to say conclusively when the last movement of the fault occurred.!!
But the saprolite study demonstrates beyond reasonable question that there has
been no discernible movement of the fault in at least 500,000 years.! 2

Saprolite is a fragile material formed by the weathering of sedimentary rock.
At the North Anna site, saprolite had formed both from the deep bedrock and
from the breccia, or rock fragments, in the fault itself. Any movement of the
fault after saprolite formation would have damaged the saprolite, Extensive
examination of the saprolite, including microscopic analysis, revealed no such
damage, thus indicating that the fault had not moved since the saprolite had
formed. Using the most conservative approach for dating the saprolite, it is clear
that the part of the saprolite examined must have been created more than
500,000 years ago. (Under less conservative but perhaps more accurate

®The brevity of our opiﬁion rejecting the intervenor’s exceptions should not be
interpreted as reflecting adversely on the quality of the intervenor’s contribution to the
proceeding, To the contrary, the intervenor’s participation was quite valuable. Not-
withstanding its undoubtedly limited resources, it assistéd greatly in the presentation to the
Board of evidence reflecting responsible, conflicting views on the difficult matters before it.
It does not detract from the quality of the intervenor’s participation either that the Board
eventually reached a conclusion different from that urged by the intervenors or that we
need say little to express our agreement with that conclusion.

1%See pp. 16-17, infra.

'1Until the results of the saprolxte study became known, the USGS experts had been
skeptical of the applicant’s claims that the fault was not a capable one. The intervenor’s
reliance on the disagreements among the applicant, the staff and the USGS is misplaced,
however, for those disagreements were essentially swept away by the results of the saprolite
study. , i )

'2This is not to say that other evidence tends to show that the fault has moved more
recently. In fact, the principal other evidence—involving the dating of the overlying soil
and of joint sets in the granitic gneiss—would not be inconsistent with a finding that the .
last movement was nearly 200 million years ago. As-the Licensing Board explained,
however, that evidence does not have the conclusive character of the saprolite study.
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approaches, the age of the saprolite was estimated as being between 600,000 and
2,000,000 years.)'

We need not rehearse here the Licensing Board’s reasons for concluding that
the second and third characteristics of a capable fault were not present (see
RAI-74-6 at 1206-08). It suffices to note that, although the saprolite study
serves directly to negate the presence of only the first of those characteristics
(involving the recency of movement relative to the fault), it at least indirectly
reinforces the conclusion of the Licensing Board that the other two char-

acteristics are likewise absent.

For example, a fault will be deemed capable, under the second criterion, lf it
has exhibited “macro-seismicity instrumentally determined with records of
sufficient precision to demonstrate a direct relationship with the fault.”!* There
is some dispute between the parties as to what result should ordinarily be
reached if an adequate macroseismic monitoring network has not been in place
for a sufficient time.!> We need not pass upon that question here,!® however,
for the presence of the undisturbed saprolite establishes that any macro-
seismicity that may have been felt at the site could not have been as a result of
movement across the fault. Thus, in the words of the regulatlon it could not
have had a “direct relationship with the fault,”!”

C.In these circumstances, the intervenor’s position is not advanced by its
insistence that an applicant is required to prove its case on significant safety
issues “beyond a reasonable doubt” or at least through the introduction of
“clear and convincing” evidence. It may or may not be that these formulizations
of the appropriate standard of proof represent an acceptable restatement (or

'3 The evidence which we have summarized in the text is identified with particularity in
the footnotes to the Licensing Board’s discussion of the saprollte RAI-74-6 at 1203 04.

'4See fn. 7, supra.

!5The applicant argues that the purpose of the “sufficient precision’ language was to
protect applicants from unfounded claims that macroseismicity felt in an area was related to
a fault. The intervenor argues, on the other hand, that if instruments of sufficient precision
are not operative, then the applicant must be deemed to have failed the test set by the
second criterion. Otherwise, it asserts, an applicant could always avoid a finding that this
characteristic of a capable fault existed simply by failing to set up instruments of sufficient
precision, See App. Bd. Tr. 23-31, 52-56. '

16 There is something to be said for both views, and the correct interpretation most
likely falls between them.

'7The third characteristic by which a capable fault can be identified involves “a
structural relationship to a capable fault ... such that movement on one could be
reasonably expected to be accompanied by movement on the other.” (See fn. 7, supra.) We
adopt, with only a minor modification, the Licensing Board’s discussion in which it found
that this characteristic was not present. RAI-74-6 at 1206-08. In explaining why certain
studies were not made, the Board stated that they would have been made *if there had been
a possibility of such structural relationship™ between certain geologic features and the fault
at the site. Para, 63, RAI-74-6 at 1207. As is obvious from the context and from the portion
of the record cited by the Board, it intended to say that the studies for structural
relationship to the North Anna fault would have been made “if there had been a possibility
that they [the geologic features in question] were capable faults.”
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implementation) of the “reasonable assurance of safety” test established by the
Commission’s regulations._See 10 CFR 50.35(a)(4); see also 10 CFR 50.57
(3)(3)(i), discussed in Maine Yankee Atomic Power Co. (Maine Yankee Station),
ALAB-161, RAI-73-11 1003, 1004-11. We need not, however, reach that
question here. For, no matter how the standard is articulated,'® it plainly has
been satisfied in this instance by the results of the saprolite study.

In sum, the evidence shows that the fault at the site has been inactive for at
least 500,000 years, and perhaps for as long as 200 million years—and that in
no other respect can it be deemed to be “capable.” This being the case, there is
no substance to the claim that an undue risk is created by the construction of
the four units “directly astride a fault.”!® Accordingly, we perceive no reason to
require alteration of “the design which was established on the basns of all the
other relevant geological and seismological evidence.

II. THE OTHER PROCEEDINGS

We have conducted our usual sua sponte review of the other two decisions
issued by the Licensing Board (see p. 12, supra). That review discloses no error
warrantmg corrective action. -

Each of the three initial decisions is affirmed.
It is so ORDERED. . -
- . . ' - FOR THE ATOMIC SAFETY AND
e . I LICENSING APPEAL BOARD

Margaret E. DuFlo
- Sécretary to the Appeal Board

Mr. Parler participated in the Board’s consideration of these matters, voted to
affirm all three initial decisions, and concurred generally in a draft opinion
expressing the Board’s reasons for reaching that result. He did not, however,
review the final version of the opinion. - . - T :

'®In passing, we note our agreement with the intervenor that, as a general rule at least,
the magnitude of the burden of persuasion placed on a litigant should be influenced by the
gravity of the matters in controversy.

!9 The intervenor’s claim that the impoundment of Lake Anna could reactivate the fault
was considered and rejected by the Licensing Board. RAI-74-6 at 1210-17. Having fully
considered the intervenor’s arguments on that score in light of the evidence, we find the
Board’s analysis persuasive,
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UNITED STATES OF AMERICA LBP-75-2
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Max D. Paglin, Chairman
Dr. Emmeth A. Luebke, Member
Dr. David R, Schink, Member

In the Matter of Docket Nos. STN-50-508
WASHINGTON PUBLIC POWER : . 50-509
SUPPLY SYSTEM ‘ January 31, 1975
(WPPSS Nuclear Project,

Nos. 3 and 5)

Upon petition to intervene in construction permit proceeding, Licensing
Board finds showing of individual’s present interest and actual injury insufficient
to fulfill standing requirements of 10 CFR Section 2.714 and Supreme Court
decisions.

Petition to intervene denied.

RULES OF PRACTICE: STANDING TO INTERVENE

Standing to intervene requires a showing that (1) the entry of an order in the
particular proceeding would cause actual injury to the person or group
requesting intervention, and (2) such injury is arguably within the scope of
interests to be protected by the statutes governing the particular proceeding.
Association of Data Processing Service Organization v. Camp, 397 US 150
(1970); Barlow v. Collins, 397 US 159 (1970); Sierra Club v. Morton, 405 US
727 (1972).

RULES OF PRACTICE: STANDING TO INTERVENE

Standing to intervene in a proceeding governed by NEPA requires an
allegation that the environmental effect of the proposed action will cause
petitioner direct or indirect economic or other injury.

RULES OF PRACTICE: STANDING TO INTERVENE

To establish standing to intervene in construction permit proceeding, an
individual must show direct personal interest in the outcome of such proceeding.
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RULES OF PRACTICE: STANDING TO INTERVENE

A general interest in the possibility of generating power from geothermal
sources is insufficient to support standing to intervene in construction permit
proceeding. Sierra Club v, Morton, 405 US 727 (1972).

RULES OF PRACTICE: STANDING TO INTERVENE

While potential competitive injury stemming from an agency’s action may
serve as a basis for standing to intervene, an attempt to gain standing on that
basis will be looked upon with skepticism when the agency’s action is of a type
that increases competition.

RULES OF PRACTICE: PUBLIC PARTICIPATION

A petitioner who cannot establish the requisite standing for intervention
may participate in construction permit proceeding by testifying as a witness or,
alternatively, by limited appearance (see 10 CFR Section 2.715).

NEPA: SCOPE OF INTERESTS PROTECTED

The purpose of NEPA is to protect the human environment; its scope
encompasses protection of economic interests directly dependent upon specific
aspects of the environment. Competitive economic interests are protected by the
Atomic Energy Act, which lays down specific procedures in §105, which
procedures are not involved in hearings reviewing health and safety and
environmental aspects of construction permit applications.

NEPA: SCOPE OF INFORMATION REQUIRED FOR LICENSING

The Licensing Board’s responsibility under NEPA requires it to make an
independent assessment of possible alternative sources of energy in the area,
including geothermal.

MEMORANDUM AND ORDER

The Board has before it for consideration a Petition to Intervene, dated
September 9, 1974, by Donald F. X. Finn, requesting leave to intervene in the
above-captioned proceeding, pursuant to 10 CFR §2.714, together with
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responsive pleadings filed by the Applicant and the AEC Regulatory Staff in the
case.!

On August 23, 1974, the Atomic Energy Commission* published in the
Federal Register a Notice of Hearing on Applications for Construction Permits in
this proceeding (39 F.R. 30535). The Notice provided that a person whose
interest might be affected by the proceeding could file with the Commission a
petition for leave to intervene within thirty (30) days after the date of
publication of notice in the Federal Register. The Notice also summarized the
provisions of 10 CFR §2.714, the Commission’s rule which sets forth the
required form and content of petitions for leave to intervene.?

On September 9, 1974, pursuant to the foregoing Federal Register notice,
Donald F.X. Finn (petitioner) a resident of San Francisco, California filed a
timely petition to intervene and a request for a public hearing in the proceeding.

! The Board also has before it the following pleadings filed in connection with the
pending Petition to Intervene: Applicant’s Answer to Petition to Intervene, dated
September 19, 1974; AEC Regulatory Staff’s Answer to Petition to Intervene dated
September 23, 1974; Affidavit of Donald F. X, Finn, dated December 19, 1974 (in response
to the Board’s Memorandum and Order of December 3, 1974 and Supplemental
Memorandum and Order of December 16, 1974); Applicant’s Reply to Petitioner’s
December 19, 1974 Submission; Request for Leave to File Supplemental Reply; and
Request for Early Ruling on Petitioner’s Request for Proprietary Treatment, dated
December 27, 1974; AEC Regulatory Staff’s Comments on Affidavit of Donald F. X. Finn
filed Pursuant to the Licensing Board’s Order of December 3, 1974 and Supplemental Order
of December 16, 1974, dated December 27, 1974; “Affirmation” of Donald F. X. Finn,
dated January 1, 1975, modifying earlier affidavit of December 19, 1974; Applicant’s
Supplemental Reply to Petitioner’s Submission Dated December 19, 1974; Motion For
Prompt Ruling on Petition for Leave to Intervene; and Motion for Prompt Ruling on
Petitioner’s Request for Proprietary Treatment, dated January 10, 1975,

*Pursuant to the Energy Reorganization Act of 1974, (Pub. L. 93438, Oct. 11, 1974)
the Nuclear Regulatory Commission succeeded to the licensing and regulatory responsibili-
ties of the Atomic Energy Commission.

2In this connection, the Notice stated:

Any person whose interest may be affected by the proceeding, who wishes to participate

as a party in the proceeding must file a written petition under oath or affirmation for

leave to intervene in accordance with the provisions of 10 CFR §2.714. A petition for
leave to intervene shall set forth the interest of the petitioner in the proceeding, how
that interest may be affected by the resuits of the proceeding, and any other
contentions of the petitioner including the facts and reasons why he should be
permitted totintervene, with particular reference to the following factors: (1) the nature
of the petitioner’s right under the Act to be made a party to the proceeding; (2} the
nature and extent of the petitioner's property, financial, or other interest in the
proceeding; and (3) the possible effect of any order which may be entered in the

proceeding on the petitioner’s interest. Any such petition shall be accompanied by a

supporting affidavit identifying the specific aspect or aspects of the subject matter of

the proceeding as to which the petitioner wishes to intervene and setting forth with
particularity both the facts pertaining to his interest and the basis for his contentions
with regard to each aspect on which he desires to intervene.
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Petitioner asserts a twofold interest in the proceeding, i.e., “his business
interests in the geothermal energy industry™ and his “. . . concern as an ordinary
citizen over the safety and environmental issues regarding the transportation,
reprocessing and disposal of radioactive wastes. ..” from the proposed nuclear
power plant. In support of the first of these two grounds of interest, petitioner
states that he has been engaged in the geothermal energy business since 1969 and
has served as the managing director of the Geothermal Energy Institute, a
consulting and advisory group; that he is an officer and director of California
Energy Company, Inc. which is the general partner of Energy Partners 1974, a
California limited partnership which, he. asserts, has applied for federal
geothermal leases in the States of Washington, Oregon and Idaho. Petitioner also
states that Energy Partners 1974 has entered into a joint venture with Pacific
Energy Corporation, the “operating arm” of Hughes Aircraft Company for
geothermal exploration and development, to develop geothermal properties in
the Pacific Northwest. The petition makes general reference to certain activities
of the aforementioned organizations in seeking leases for exploration and
development of geothermal lands in the area, to whlch more detalled reference
will be made later in this Memorandum.

Petitioner states that his interest “may be affected by this proceeding in
several ways,” in.that he would seek, both individually and as an officer of
California Energy  Company, to provide the geothermal energy to power the
theoretical -geothermal capacity which he states the Applicant (WPPSS) has
indicated could be available to it by 1981 and 1983; and that, accordingly, the
proposed nuclear capacity sought to be licensed in this proceeding could be
reduced. Further, petitioner claims that “[his] business interests may be
affected within the meaning of 42 U.S.C.A. §2239 (a) by the way in which this
proceeding handles and comes to grips with the issues of geothermal alternatives
in the Pacific Northwest and radioactive waste disposal and containment.” He
also claims that the proceeding *...affects Petitioner’s interests in terms of
public and personal health and safety protection as well as in terms of the
general national and public interest in the regulation of that facility under the
Atomic Energy Act 42 US.C.A. §§2011,2012, and 2013.”

Specifically, petitioner contends that the Applicant’s Environmental Report
‘.. .does not contain a sufficiently complete discussion of geothermal alterna-
tives to the proposed nuclear power plant, as required by §102(2)(D) of NEPA,
nor does it-compare the nuclear and geothermal fuel cycles from an
environmental impact standpoint or include a sufficient cost-benefit analysis
which considers and balances the environmental effects of the proposed nuclear
facilities and .geothermal alternatives.” Petitioner contends that geothermal
energy offers a viable alternative to the proposed nuclear facility. In conclusion,
petitioner’s claim of interest is that if a permit was issued for this project as .
presently proposed, it would adversely affect petitioner’s interest in the busine
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of exploring and developing geothermal resources in the Pacific Northwest and
in acquiring leasehold interests for such development. '

The Applicant, in its above-described Answer to the Petition to Intervene,
contends that petitioner has failed to set forth a justifiable interest and that he
has failed to satisfy the requirements of §2.714 in that he has not specified facts
to demonstrate that he has a valid interest which may be affected by the
outcome of the proceeding and which would support a right to intervene.
Applicant argues that petitioner’s economic interest allegations with regard to
his business ventures are speculative in ‘that petitioner cites no actual leases,
federal -or private, or consulting contracts which could’ bé affected by ‘the
proposed facilities; that his vague references to the “‘apparent” success of the
organization with which he is affiliated in obtaining Federal geothermal leases is
“totally lacking in specificity;” that his lack of a present interest is indicated by
his *“‘equivocal references” to what he “intends™ to do in the future; and that
nothing in the petition indicates that petitioner’s personal financial interest is
anything more than speculative, pointing out that his “future aspirations” in this
area “are entirely too vague to provide the requisite basis for standing to
intervene.” Applicant cites, in this connection, the Supreme Court decision in
Sierra Club v. Morton, 405 US 727 (1972) claiming that the Court there held
"that an intent to acquire possible interest in the future does not consntute the
necessary legal interest warranting intervention.

Applicant, for its second argument, contends that the petitioner fails to set
forth with particularity specific contentions and supporting facts, indicating that
petitioner’s second purported interest, viz., his “concern as an ordinary citizen”
regarding the transportation, reprocessing and disposal of radioactive wastes
attempts, in ‘effect, to raise the uranium fuel cycle as an issue. In this regard,
Applicant claims the Commission’s rulemaking proceeding amending Appen-
dix D to 10 CFR Part 50 (10 CFR Part 50, Appendix D, §A.15; 39 F.R. 14188,
14191, April 22, 1974) precludes inquiry into the environmental effects of the
fuel cycle in individual licensing proceedings in the manner proposed (citing
Potomac Electric Power Company, Douglas Point Nuclear Generating Station,
Units 1 and 2, ALAB 218, RAI 74-7, 79, 89, July 15, 1974). Further, Applicant
argues that petitioner concededly seeks to challenge the Commission’s Regula-
tions in this regard, and, as such, it must be denied as not complying with 10
‘CFR §2.758, and, for lack of support, as not constituting a vahd contention
under 10 CFR §2.714.

Applicant also contends that the petitioner’s proposed contention relative to
the availability of geothermal energy as a viable alternative to the nuclear
facilities lacks supporting basis, because it has failed to present a sufficient
articulation of the bases for his assertion as to the commercial feasibility of
geothermal power as an economic altemnative to nuclear power within the time
frame when the power from the proposed facilities is needed; that, here ‘again,
the petition, in raising this question, employs language indicating the speculative
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nature thereof, and fails to specify with particularity that geothermal energy is a
viable alternative in terms of the state-of- the-art technology relative to
production of electric power utlllzmg geothermal energy. Applicant also
criticizes petitioner’s attempt to assert as a contention his “anticipation” that
the Staff will fail to make an adequate assessment of geothermal alternatives in
the “yet-to-be-issued” Draft Environmental Statement.

The Staff’s Answer to the Petition to Intervene agrees with the Apphcant’
position that the second of the two grounds asserted by the petitioner, i.c.,asa
concerned citizen, does not support a basis for intervention in view of the
petitioner’s distant residence from the site, being some 600 miles from the plant
site in Washington. However, the Staff differs with the Applicant’s position
regarding petitioner’s assertion as to its interest in the proceeding as a potential
‘suppliér of geothermal power, contending that petitioner *“appears to have
standing because the petition indicates that his competitive position is
diminished to the extent that he is unable to sell his product commercially as a
result of the proposed substitution of nuclear energy for geothermal energy.”
The Staff dlstmgmshes the Grand Gulf proceeding,® upon which Applicant
relies, and in which the same petitioner was denied intervention due to an
inadequate showmg of interest. The Staff contends that whereas in Grand Gulf,
'petmoner merely alleged that he intended to acquire geothermal leases in
Mlssxss1pp1 in the instant petition he states * - that an organization in which he
has a partnership interest has applied for Federal geothermal leases in the State
of Washington and has apparently obtained several leases w1th1n the State. Thus,
his commercial interest is real rather than a potential one.’

The Staff also refers to the fact that, in this connection, petitioner was
' permitted to intervene in the operating license in the Trojan case involving a
nuclear plant located in the State of Oregon, on the issue of evaluation of
geothermal energy as an alternative to the nuclear fac1]1ty In the Matter of
Portland General Electric Company (Trolan Nuclear Plant) Order of the Board,
May 18, 1973. Further, the Staff states that, in passing upon the petition for
intervention with regard to the requirement that petitioner state at least one
relevant contention with reasonable specificity and some basis assigned for it, in
_accordance with §2.714, the issue raised by petitioner regarding the adequacy of
.the evaluation of geothermal energy as an alternative is a contention Wthh
satisfies the requuements of the rule. The Staff, however, urges the rejection of
those portions of the petition which refer to the environmental effects of the
uranium fuel cycle. The Staff, therefore, supports the admission of the
petitioner as a party to the proceeding,

" Pursuant to the Board’s Notice and Order of October 25, 1974, a Specxal
Prehearing Conference was scheduled for November 19, 1974 at Olympia,

!

3In the Matter of Mississippi Power gnd Light Company, Grand Gulf Nuclear Station,
Units 1 and 2, Docket No. 50416, 417, Board Order of July 9, 1973, :
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Washington. The Notice stated that the Conference would deal, among other
matters, with the pending petition for intervention filed by Donald F. X. Finn
and that the Board would entertain oral argument on said petition. The
petitioner and counsel for the Applicant and the Regulatory Staff were directed
by the Notice to address themselves to the matters regarding the basis for the
intervention, including the matters set forth in §2.714 of the Commission’s
Regulations. Copies of the Notice were served on the petitioner and all persons
and organizations who indicated an interest in the proceeding.

The Special Prehearing Conference was convened as scheduled on Novem-
ber 19 and appearances were entered by counsel for the Applicant, counsel for
the Regulatory Staff and a representative of the State of Washington. However,
the petitioner, Mr. Finn, did not appear at the conference, the Board being
informed on the record by the Staff that Mr. Finn indicated he would submit his
request for intervention on his pending petition as filed.

It developed during the course of the conference that the Board had certain
questions of fact it wished to put to Mr. Finn pertaining to the nature of his
interest in the proceeding, in terms of the provisions of §2.714, which might be
determinative of his standing as a potential party to the proceeding. Due to
Mr. Finn’s absence, it was not possible to resolve these questions during the
conference,® and, in an effort to assist the Board in a resolution of a pending
petition for intervention, it was determined, with the agreement of counsel for
the Applicant and the Staff, that Mr. Finn would be given a further opportunity
to submit the necessary factual data in written form for the Board’s
consideration, with an opportunity for the Applicant and the Staff to comment
thereon. Accordingly, by Order dated December 3, 1974, the petitioner was
directed to respond, in affidavit form, to specific questions set forth in said
Order regarding the facts as to whether petitioner held leases or permits for
geothermal exploration and development and whether he had filed applications
for leases or permits for geothermal exploration and development either with the
State of Washington, the Federal Government or with private parties. In each
instance, specific details were requested from the petitioner.’

By affidavit dated December 19, 1974, Mr. Finn submitted a response to the
Board’s December 3 Order. Mr. Finn states, in substance, that he ‘“has and
continues to seek leases and permits for geothermal exploration and develop-
ment in the State of Washington from the State of Washington and [a private

4 The Board did not choose to invoke the default provisions of 10 CFR §2.707 in view
of its desire to give petitioner a further opportunity to provide facts in support of his
petition. The Board was not, at that time, aware of the fact that petitioner is himself an
attorney (see Portland General Electric Company (Trojan Nuclear Plant) Docket 50-344-0,
Transcript of Prehearing Conference July 19, 1973, at Tr. 11).

5The aforesaid Order was modified in certain respects by a Supplemental Memorandum
and Order dated December 16, 1974.
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company] ;¢ that he “has sought to apply for permits and leases. . .”” on State
Lands in the State of Washington and has applied therefor to the Department of
Natural Resources of the State of Washington but has been informed that
“applications cannot be accepted until final rules and regulations for geothermal
leasing have been adopted;” that he is an officer and director of Californid
Energy Company, Inc. which is “the apparent successful applicant for Federal
geothermal leases in Skamania County, Washington, at the Mount St. Helens
geothermal area.” Petitioner then states that such applications were filed in
January 1974 and are on file with the U. S. Bureau of Land Management in
Portland, Oregon, giving the file numbers thereof, and stating that “some of
them have been withdrawn and some rejected but some are in petitioner’s
opinion successful.” Petitioner then also refers to the joint venture with the
Hughes Aircraft Company subsidiary and states that “‘it is also an apparently
successful applicant for Federal lands in the area. Under the terms of the joint
venture, California Energy Company will have an intérest in those lands.”
Further reference by the petitioner to the naturé of his interest is that he is
“actively studying the area and collecting geotechnical data as well as taking
steps to acquire certain rights which are available in the area; and the [another
named individual] has also applied for Federal geothérmal 1éases in the area and
petitioner has offered to acquire these leases whérn lssued. . . .” Petitioner states
that the expected time frame for consideratioti ahd grant of applications and
acceptances of firm offers referred to above is “thé next six to ten months.”

In connection with the submission of this affidavit, petitioner requests that
“this affidavit be sealed and deemed privileged competitive information,””

Pursuant to the Board’s Order, Applicant submitted a response, dated
December 27, 1974, to the petitioner’s December 19 submission and requested
leave to file a supplemental reply and for an early ruling on petitioner’s request

6See footnote 7, infra, for explanation re bracketed phrase, Further, as is pointed out in
the Applicant’s Reply, referred to below, the quoted statement *. . . is susceptible of at least
two different interpretations, to wit: either (A) He ‘has’ some leases (already) ‘and
continues to seek’ (more leases), or (B) He ‘has’ (sought) some leases ‘and continues to seek’
(those leases—and perhaps others). As appears from the remainder of petitioner’s response,
the latter interpretation seems to be the correct one, i.e., the petitioner is representing not
that he has leases already, but that he has sought and continues to seek leases.” The Board
agrees that the statement is to be so construed,

7In light of the petitioner’s request that his affidavit be given proprietary treatment, the
Board will not quote, in this public document, those portions of the affidavit which the
petitioner apparently regards as “privileged competitive information,” although he does not
indicate which portions are to be so protected, Nevertheless, the Board has considered and’
evaluated the contents of the affidavit and the responses of the Applicant and Staff in
arriving at its conclusion on the merits of the petition to intervene. However, the Board
notes, as pointed out, infra, by the Applicant, that most of what is contained in the affidavit
has already been referred to in the petition to intervene, a public document. The specific
request for proprietary treatment is dealt with in a separate Board order herein.
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for proprietary treatment. In connection with the principal matter of the
information providéd by petitioner in response to the Board’s request, Applicant
contends that the¢ affidavit “only serves to confirm, as Applicant had previously
argued, that petitioner’s interests are speculative;” and that they *. . . in no way
[establish] the kind of present interest and direct stake in the outcome ...,”
necessary for standing, as distinguithed from an intention to acquire such an
interest or from a mere “interest in the problem,” citing Association of Data
Processing Service Organizations v. Camp, 397 U.S. 150; Barlow v. Collins, 397
U.S. 157; Sierra Club v. Morton, 405 U.S. 727. The Applicant’s response makes
a detailed analysis of the petitioner’s supplemental statement and contends that,
in substance, in answer to the first of the Board’s questions as to whether
petitioner now holds leases or permits for exploration and development, the
answer is “No”; and that each of his responses are to the second series of
questions regarding applications or offers. In its respoq’s‘é, the Applicant attaches
an official communication from the Forest Service of the U. S. Department of
Agriculture, which has the responsibility for preparing NEPA statements on the
granting of Federal leases in the areas indicated as Qf interest to the petitioner.
The Forest Service states that it does not have sufﬁ:cient personnel to prepare
environmental impact statements and that it is “extremely doubtful” that it will
be in a position to make recommendations regarding the issuance of leases prior
to the end of the current fiscal year. Applicant emphasizes that the Forest
Service states that it has no plans to conduct environmental reviews for leases in
the Mount St. Helens area of Washington, which is the principal area of interest
to petitioner. )

Applicant’s opposition attempts to make a point-by-point refutation and
response to the statements in petitioner’s supplémental affidavit indicating what
it contends are the vague references, inconsistencies and questions raised by such
statements, and that the petitioner has failed to réspond adequately to the request
in the Board’s Order for factual information.® Applicant asserts, in summation,
that a fundamental point emerges from petitioner’s December 19 affidavit,
which is that petitioner himself has no present geothermal holdings, has not
made any firm offer to Burlington Northern, nor does he have, as an individual,
any applications pending with the State of Washington or the Federal
Government. Further, Applicant argues that since petitioner’s standing depends
on his personal interest, his having sought to fn;ervene as an individual, a
showing of such interest has not been made, since his claim appears to be made
through California Energy and through that organization’s alleged joint venture
with Pacific Energy and through the named individual. Finally, in connection

®In the interests of brevity, the Board has reference in this connection, to the detailed
presentation of the questions raised by petitioner’s affidavit, as set forth in the Applicant’s
Reply of December 27 at pages 5-11, thereof.
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with the request for proprietary treatment, Applicant contends that petitioner
has not made a showing of potential injury to competitive interests so as to
justify the protection of his affidavit as privileged confidential information, nor
has he complied with the procedural steps required by the Commission’s
Regulations for withholding such documents from public disclosure,

The Regulatory Staff filed its comments on Mr, Finn’s affidavit on
December 27 in which it indicated that this supplemental information “rein-
forces” the Staff’s earlier view that “petitioner has sufficient commercial
interests in the State of Washington to afford him standing to intervene,” in that
he has “‘taken affirmative steps to obtain leases and permits from the State of
Washington, [the named private company], and the Federal Government.”
However, the Staff indicated that petitioner had not fully complied with the
Board’s Order in that he did not indicate whether he was the sole applicant or
offerer for these leases and did not explain the factual bases for his conclusions
that these lease applications were “apparently successful.” With regard to
petitioner’s request for protection from public disclosure, the Staff urged that
the request not be granted until petitioner furnishes the information required in
10 CFR §2.790(b). The Staff, as well as the Applicant, addressed letters to the
Office of the Secretary of the Commission, transmitting their pleadings, and
requesting that Mr. Finn’s affidavit and their pleadings be withheld from the
public document room until the Board has ruled on Mr. Finn’s request.

Under date of January 1, 1975, petitioner submitted a further document
consisting of *“‘an affirmation” that modified his affidavit of December. In this
document, in response to the Staff’s comments, petitioner stated that he had
been negotiating with the named private company for leases as a sole offerer
with the intention of assigning the leases; that the Applicant for the Federal
leases at Mount St. Helens is Energy Partners 1974; and that “...in respect of
those lease [sic] for which no other applications have been filed, it is apparent
from my own personal investigation and from my discussions with the U.S.
Bureau of Land Management that Energy Partners 1974 will be issued such
leases. ...” Petitioner also stated that all applications for Federal geothermal
leases are a matter of public record and that he, petitioner, has *“an individual
economic interest in the business of California Energy Company, Inc. and in the
success of the exploration program being conducted for Energy Partners 1974
for which I am principally responsible.” With regard to the request for
protection of the information in his December 19 affidavit, petitioner claims
that “hardship would result as a result of the disclosure of the areas of interest
being revealed herein” in that *“. .. the applicant and its associates are potential
competitors for geothermal leases . .., and that *“. . . there is the possibility that
my business and contractual relationships may be interferred [sic] with unless a
protective order issues.” ‘

On January 14, 1975, Applicant submitted a supplemental reply to the
petitioner’s further submission. In this pleading, Applicant again attempted to
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refute, point-by-point, the statements made by petitioner in his January 1
document and asserted, in summation, that the information provided by
petitioner in the two documents filed indicates that petitioner’s interest is only
indirect and potential, and *. . .is not the present interest contemplated under
10 CFR §2.714 or that interest and direct stake in the outcome necessary to
give standing.” Applicant states that petitioner apparently concedes that he
holds no permits or leases for geothermal exploration and development. With
respect to the statement regarding the negotiations and efforts by petitioner for
geothermal exploration in the State of Washington, the Applicant attaches to its
pleading a copy of a letter dated January 6, 1975 from the Washington
Department of Natural Resources which, pursuant to legislation passed by the
Washington State Legislature (the Geothermal Resources Act), requires that
there be applications for drilling permits prior to any geothermal drilling activity
on any State or private lands in the State of Washington. The Department’s
letter attached to the document states that ‘“‘At this time there are no
applications for drilling permits on State or private lands anywhere in the State
of Washington.”

Upon this basis, Applicant submits that petitioner has failed to make the
necessary showing required by the rules that he has an interest “which may be
affected by the proceeding™, nor, is it claimed, has he shown in any meaningful
way how the outcome of this case would affect his interest, assuming that such
interest has been sufficiently demonstrated. Reference is also made by the
Applicant again to the earlier letter from Forest Service of the U, S, Department
of Agriculture, referring to the fact that there are no plans “. .. for working on
the Mt. St. Helens known geothermal area nor the lease application area
surrounding the KGRA.” The Applicant states that contrary to petitioner’s
opinion, it is clear that leases are not likely to be issued in the Mount St. Helens
area “in early 1975,” as petitioner has contended.

With respect to petitioner’s request for proprietary treatment, Applicant
contends that this request should be denied unless petitioner complies with the
requirements of §2.790(b)(2), which sets forth specific statements which must
be submitted by an Applicant requesting such protection. Applicant states that
petitioner has not addressed himself to the considerations set forth in the rules,
and that the request should be denied unless petitioner can demonstrate that the
material in question contains anything in substance which is not contained in the
Petition for leave to Intervene or which is not otherwise public, or that public
disclosure could work a significant hardship to a substantial interest of the
petitioner.

In considering the question of the sufficiency of the Petition to Intervene,
the Board is faced with the threshold question of whether the Petitioner has
demonstrated the existence of an interest which may be affected by this
proceeding, in terms of the provisions of §2.714, so as to justify according him
the standing of a party to the proceeding.
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At the outset, it is to be recognized that we are not here dealing with the
usual petition for intervention by citizens or public groups who are resident in
the area of the proposed nuclear power plant and who are seeking to raise
environmental and/or safety and health issues.” Rather, Mr. Finn, the petitioner,
seeks to intervene in the case claiming an economic competitive interest in the
proceeding by virtue of his asserted business and commercial activities in the
exploration and development of geothermal energy resources and his association
with various companies allegedly engaged in the promotion of geothermal
energy.

In these circumstances, it becomes essential that petitioner demonstrate that
“the entry of an order in this proceeding™ (i.e., the grant of a permit to
construct the proposed plant) would cause him actual economic injury, or
“injury in fact™ as the cases hold. He must also show that that economic injury
is arguably within the scope of interests to be protected by the statutes under
which this hearing is held. This is the two-part test of standing laid down by the
Supreme Court by which this Board must judge petitioner’s claimed interest.
Association of Data Processing Service Organizations, Inc. v. Camp, 397 U.S.
150, 25 L.Ed.2d 184, 90 Sup. Ct. 827 (1970); Barlow v. Collins, 397 U.S. 159,
25 L.Ed.2d 192, 90 Sup. Ct. 832 (1970); and Sierra Club v. Morton, 405 U.S.
727, 31 L.Ed.2d 636, 92 Sup. Ct. 1361 (1972). Only by such a factual showing
of the existence of a present and direct economic stake in the outcome of the
matter before the Commission can petitioner be granted standing as a party.

Although the Petitions Board in the Trojan case admitted petitioner as a
party in that proceeding, it noted “serious reservations as to the sufficiency of
petitioner’s legal interest.”!® This Board has examined the above-described
additional data submitted by petitioner, upon the Board’s request, to spell out
more fully the nature of any injury which might be incurred by a grant of the CP
(which information was not available to the Trojan Board). It is of the opinion
that, based upon the showing made, the conclusion is inescapable that any injury

? With regard to petitioner’s assertion of the second of his two grounds for intervention,
i.e., “as a concerned citizen” referred to above, it is clear that his allegations are wholly
insufficient to support standing to intervene, Petitioner is extremely remote in residence,
being some 600 miles from the site and, therefore, can hardly claim to be potentially
affected by the construction or operation of the plant; Matter of Duquesne Light Company,
et al. (Beaver Valley Power Station, Unit No. 1) ALAB-73-4, 243; Matter of Northern States
Power Company (Prairie Island Nuclear Generating Plant, Units2 & 3) ALAB-107,
RAI-73-3, 188. Further, his claimed “‘concern™ as to the transportation of radioactive
wastes constitutes an improper challenge to the Commission’s Regulations, as indicated in
the opposition pleadings filed by the Applicant and the Staff, summarized above. Thus, it
must be concluded that petitioner’s showing is inadequate to support a standing on these
grounds. .

Yo Portland General Electric Company (Trojan Nuclear Plant), Docket No. 50-344,
Unpublished Order of Atomic Safety and Licensing Board, dated May 18, 1973.
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which Mr. Finn may incur will be due solely to the creation of competition to
his hoped for geothermal generating capacity. Mr. Finn has not shown how the
environmental and health and safety issues to be decided by this Board, under
the Notice of Hearing, can be deemed to have any bearing on such an injury. Nor
has there been any showing by Mt. Finn that, assuming the proposed plant is
constructed and operated, any activity by him in the exploration and
development of geothermal energy in the southern regions of the State of
Washington would in any way be impaired, even if he should someday be
successful in acquiring leases and developing a commercial enterprise for the
production and sale of électricity produced by geothermal energy, which, at this
point in time and from the information filed by Mr. Finn, appears to be wholly
conjectural and speculative.

In order to have standing, therefore, petitioner must establish that he will be
injured in fact by the proposed action. United States v. SCRAP, 412 U.S. 669,
37 L.Ed.2d 254, 93 Sup. Ct. 2405 (1973); Sierra Club v. Morton, supra; Barlow
v. Collins, supra; Data Processing Service v. Camp, supra; Natural Resources
Defense Council v, EPA,—__ F.2d , 7 ERC 1181 (9th Cir. 1974);
Conservation Council of North Carolina v. Costanzo, 505 F.2d 498 (4th Cir.
1974). The most that the petitioner here alleges is that he /may be injured.
Viewed realistically, petitioner’s claims exhibit a general interest in the
possibility of generating power from geothermal sources not unlike the general
interest of the Sierra Club in the Mineral King Valley (Sierra Club v. Morton,
supra), or NRDC in clean air in Arizona (NRDC v. EPA, supra) or the
Conservation Council in recreational uses of Bald Head Island (Conservation
Council v. Costanzo, supra). That sort of general interest is insufficient to
support standing. In Sierra Club, the court stated that *. .. the ‘injury in fact’
test requires more than an injury to a cognizable interest. It requires that the
party seeking review be himself among the injured” (405 U.S. at 734, 31
L.Ed.2d at 643). The injury in fact must directly harm petitioner.

In U. S. v. SCRAP, supra, the court was presented with an *. .. attenuated
line of causation to the eventual injury...” (412 U.S., at 688, 37 L.Ed.2d at
270). The court dealt with this alleged injury as follows:

Of course, pleadings must be something more than an ingenious academic

exercise in the conceivable. A plaintiff must allege that he has been or will in

fact be perceptibly harmed by the challenged agency action, not that he can
imagine circumstances in which he could be affected by the agency’s action

{412 U.S. at 688, 37 L.Ed.2d at 270).

In SCRAP, it was alleged that as a result of the railroads’ freight rate
structure, the plaintiffs were, in fact, injured. Here, the petitioner alleges only
the possibility of economic injury, which depends, in turn, upon the happening
of some future event which may or may not ultimately occur, i.e., the granting
to petitioner of a lease fo utilize geothermal sources of energy. Such allegations
are insufficient to support standing. Further, Applicant’s responses to peti-
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tioner’s various submissions in this matter may fairly be characterized as showing
that any injury in fact alleged by petitioner is without foundation.

The Staff has drawn the Board’s attention to Marine Space Enclosures, Inc.
v. Federal Maritime Commission, 420 F.2d 577 (D.C. Cir. 1969) (See Transcript
of Prehearing Conference, November 19, 1974, at Tr.20), which the Staff
asserts stands for the proposition that an interest such as petitioner’s is sufficient
to accord standing to intervene. The Board agrees with the Staff that the kind of
potential economic injury presented by Marine Space is similar to that alleged by
petitioner. Marine Space had a potential economic interest which the court
noted had been characterized by an adverse party as “merely the dream of a real
estate promoter, a dream supported only by the presentation of what is called a
‘rendering’ ”* (420 F.2d at 592). The court, in holding that Marine Space had
standing to participate in an FMC proceeding, noted that it had at least taken a
step forward in formulating its project and making a presentation. The court felt
this sufficient to provide a basis to allow Marine Space to participate.

The crucial difference, however, between the situation in Marine Space and
the instant proceeding is found in the action taken by the agency. In Marine
Space, the FMC had taken a decision which would have prevented business '
activity of the sort Marine Space sought to enter for a period of seventy years.
Here the proposed agency action might, viewing the worst possible case, deprive
petitioner of a portion of a potential market which he might at some future time
be in a position to serve. Marine Space clearly stands for the proposition that’
competition, even potential competition, must be considered when an agency
acts under a public interest mandate. However, the court clearly recognized that
“[T]he standing of a potential enterprise to object to agency action may be
subject to skeptical inquiry when the action is of a type that increases com-
petition” (underscoring supplied) (420 F.2d at 590). Clearly, the proposed
action in the instant case, i.e., the grant of a permit which will authorize the
production of electrical energy by nuclear power, is “of a type that increases
competition” with other forms of energy, and that increased competition is
what essentially constitutes petitioner’s grievance. _

Fugazy Travel Bureau, Inc. v. C.A.B., 350 F.2d 733 (D.C. Cir. 1965),
presents a situation more analogous to the instant case. There a travel agency
complained of a CAB order which increased the frequency with which it would
be required to remit ticket sales collections to the airlines concerned. This
exposed it to a type of competition with other travel agencies it had not
previously experienced. The court held that it had no standing to complain of
the CAB’s alleged illegal act subjecting it to such competition. A similar result
was reached in Texas State AFL-CIO v. Kennedy, 330 F.2d 217 (D.C. Cir.
1964), involving a challenge to the admission of aliens to perform work in the
State of Texas, an action which the plaintiff alleged deprived its members of
jobs.




Moreover, assuming that petitioner has alleged an injury sufficient to support
standing, his petition must be denied for yet another reason. As pointed out
above in Barlow and Data Processing, the injury alleged must arguably fall within
the zone of interests protected by the statute which petitioner alleges is violated.
Petitioner here specifically alleges a violation of the National Environmental
Policy Act of 1969 (42 US.C. §84321 et seq.), in that the alternative of
geothermal energy will be inadequately explored. It is this violation of law which
petitioner alleges will cause him potential injury.

There are few reported cases which have dealt with the kind of economic -
injury which is within the scope of interests protected by NEPA. In .
Environmental Defense Fund v. Corps of Engineers, 325 F. Supp. 732 (E.D. Ark.
1970), the District Court had no difficulty in finding that an individual plaintiff
had standing to complain of an alleged failure of defendants to follow the
dictates of NEPA based on his economic interest. The defendants’ proposed
action was the construction of a dam which would prevent periodic flooding of
this plaintiff’s land, which flooding plaintiff alleged was economically beneficial.

Further, certain economic interests have been recognized in Commission
licensing proceedings. In the Matter of Tennessee Valley Authority, (Browns
Ferry Nuclear Plant, Units 1, 2 and 3) CLI-73-3, RAI-73.1, 3, the Atomic
Energy Commission granted a petition to intervene in which petitioner’s only
contention was that the economic cost to Applicant’s customers reflected in
. necessarily increased rates required by the construction of cooling towers
outweighed the ‘environmental benefit of those towers. Similar economic
interests’ have been recognized in the context of the Commission’s NEPA
obligations in several other proceedings.'?

However, each of these instances in which economic interests have been
recognized can be characterized as follows. In each instance, there is an alleged
failure to comply with NEPA, an alleged specific effect of the proposed action
on some specific aspect of the environment, which specific environmental effect
directly causes economic’ injury. Such specificity is wholly lacking in the instant
situation. As pointed out above, plaintiff has no standing by virtue of any use
and enjoyment of the environs of the proposed plant to complain of any failure
to follow the mandates of NEPA. Rather, he complains that the failure to follow
the mandates of NEPA will result in competition to his proposed future business
ventures. ‘

The purpose of NEPA is to protect the human environment. This clearly
includes the protection of economic interests directly dependent upon specific
aspects of ‘the environment, such as the interest of a commercial fisherman in

11See e.g., Matter of Consolidated Edison Company of New York, Inc. (Indian Point
Station, Unit No. 2) LBP-73-33, RAI-73-9, 751; modified and aff’d., ALAB 188, RAI-744,
323; Matter of Pacific Gas and Electric Company (Diablo Canyon Nuclear Power Plant,
Units 1 and 2) ALAB-223, RAI-74-8, 241,
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continued stocks of fish. If the fisherman can show that the proposed action, if
taken, will destroy these stocks of fish, he is entitled to have that environmental
cost weighed against the economic beneﬁts of th proposed action. His standing
derives from his direct economic mterest in these stocks of fish, entitles him to
become a party to the proceeding, and to suggest and comment on alternatives
which may protect the fish and his économic mterest therem (See Indian Point
and Diablo Canyon, supra).

Petitioner seeks to show that the proposed action will be taken without
giving the consideration mandated by NEPA ‘to an alternatnve to the plant,i.e.,
geothermal power. He alleges no envrronmental effect of the proposed action
which, if taken, will cause him direct or indirect economic injury. Rather, he
seeks to prevent competition for a market which he hopes someday to acquire
the means to satisfy. Clearly, this is not an 1n3ury arguably within the scope of
interests protected by NEPA.

Petitioner points out that the Commission has, under the Atomic Energy Act
of 1954, as amended, certain public interest respgnsrbllltres These responsibili-
ties include a consideration of the competitive aspects of the licensing of nuclear
generating units. Congress has provided a specific procedure for these considera:
tions in §105 of the Act. However, the effects on competrtion of the granting of
WPPSS’s application are not in issue in this proceeding, which is being conducted
under §189 of the Act, whose objectives are manifestly. dlfferent from §105 (cf.
Cities of Statesville, et al. v. AEC, 441 F.2d 962 (D.C. Cir. 1969)

Further, it is clear that we are not here dealing with a situation of “mutual
exclusivity” (cf. Ashbacker Radio Corp. v. FCC, 326 U.S. 327,90 L.Ed. 108, 66
Sup. Ct. 148 (1946)) where the action taken by an agency in granting a permit
would, in and of itself, result in the exclusion of the petitioner from the pursuit
of his own stated objectives and thus, adversely affect his economic interest or
otherwise injure him competitively. Nor are we here dealing with a proposed
agency action which would prevent petitioner from pursuing his stated business
goal, (cf. Marine Space, Fugazy, Texas AFL-CIO, supra). Petitioner, in other
words, makes no showing that a grant of a permit for the construction of the
proposed nuclear power plant in Grays Harbor County, Washington would
preclude, prevent, or diminish his stated interest in the exp,l_dration and
development of geothermal energy sources in the southern portion of the State
of Washington. Thus, petitioner fails to demonstrate that he has a legally
protected interest sufficient to justify his intervention fas a full party in these
proceedings, as defined in the Commission’s Regulations.

It is significant to note, in any event, that nowhere in the Petition to
Intervene nor in the supplementary affidavits does it appear that Mr. Finn has, in
his individual capacity (in which the petition was filed and is to be considered), a
direct economi‘c i‘n‘terest in the proceeding, since the alleged applications for
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leases and permits (even if filed)!? had been submitted by various companies
and not by Mr. Finn individually. Therefore, the situation makes such potential
competitive interests, even if recognized, at least removed from Mr. Finn’s
personal and individual interest. (See Erlich v. Glasner, 418 F.2d 226, (9th Cir.
1969) holding that the sole stockholder of a corporation could not individually
bring an action to recover damages incurred by the corporation.) ‘

Moreover, the references in Mr. Finn’s petition and the supplementary
affidavits are pegged to the activities of these companies who are not parties to
the petition and whose interests, such as they may be, are not before the Board
for consideration. Nor does it appear that Mr. Finn is appearing, or has the
authority to appear in a representative capacity on behalf of these companies
(cf. NRDC v. EPA, supra; and Duke Power Company (Catawba Nuclear Station,
Units 1 and 2) RA1-73-9, 666 at 678).

Despite the failure of petitioner to demonstrate sufficient interest to acquire
the status of a party in the proceeding, the Board’s responsibility under NEPA
would require it to make an independent assessment of possible alternative
sources of energy in the area, including geothermal. See 10 CFR Part 2,
Appendix A, Section VI. Thus, the public interest criteria in this respect,
inherent in the statute, will be observed.

The principal objective in the hearings conducted under the Atomic Energy
Act involve the compilation of a full and complete record so as to enable the
Board to arrive at a sound and valid decision resolving the issues noticed for
hearing. In this connection, and with this objective, the Commission’s
regulations and procedures provide ample opportunity for Mr. Finn to
participate in an appropriate manner, given the circumstances, to give the Board
the benefit of his views and available data as to the alternative sources of energy
through the use of geothermal power. Such participation under the Commis-
sion’s procedures is available by way either of limited appearance (see Notice of
Hearing herein) or as a witness, in which he can offer data and raise questions
relevant to the issues for the Board’s consideration.!3 In any event, the Board,
mindful of the petitioner’s views, will insure that the possible alternative of

'2There appears to be some doubt that such applications have, in fact, been filed in
light of the letter quoted above from the State of Washington, Moreover, in view of the
uncertain and tenuous status of geothermal exploration in the Southern part of Washington,
as illustrated by the above-mentioned letters from the Forest Service of the U.S.
Department of Agriculture as well as from the State of Washington, there would not appear
to be any reasonable basis for even an assumption as to the legal status of any applications
filed by these companies.

13Such procedures, wherein a person who cannot qualify as a party and yet seeks to
participate in a hearing, are commonly recognized not only in this Commission’s own
procedures, but in the similar procedures of a number of other regulatory agencies (see e.g.,
14 CFR §302.14 (CAB); 47 CFR §1.225 (FCC)).
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geothermal energy is given full consideration in arriving at its ultimate
conclusions in this proceeding.!

In view of the foregoing, the above-described petition of Donald F. X. Finn
to intervene as a party in this proceeding IS DENIED, without prejudice to
Mr. Finn’s appearance as aforesaid. Pursuant to 10 CFR 2.714a, this Memoran-
dum and Order may be appealed to the Atomic Safety and Licensing Appeal
Board within five (5) days after service hereof, by filing a notice of appeal and
accompanying supporting brief. Any other party hereto may file a brief in
support of or in opposition to the appeal within five (5) days after service of the
appeal. '

Dr. Emmeth A. Luebke and Dr. David R. Schink, Members of the Board,
join in this Memorandum and Order.

It is so ORDERED.

FOR THE ATOMIC SAFETY AND
LICENSING BOARD

Max D. Paglin, Esq., Chairman

'

Dated at Bethesda, Maryland
this 31st day of January 1975.

14Cf., in this connection, the recent decision of the U.S. Court of Appeals for the
District of Columbia Circuit in Carolina Environmental Study Group v. United States, et al.,
Case No. 73-1869, January 21, 1975__F.2d , (D.C. Cir. 1975) wherein the Court
states, at page eight (8) of the Slip Opinion, as follows: “The Study Group argues that
because the nuclear plant is to operate until the year 2106, alternative power sources which
may be developed, such as oil shale, geothermal energy, and solar energy, should have been
considered. That contention presupposes future developments which are both speculative
and remote. Natural Resources Defense Council v, Morton, supra, is dispositive.” [Natural
Resources Defense Council v. Morton, 148 U. S. App. D. C. 5,458 F.2d 827 (1972).]
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.UNITED STATES OF AMERICA CLI-75-2
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:
William A. Anders, Chairman
Marcus A. Rowden
Edward A. Mason
Victor Gilinsky
Richard T. Kennedy

In the Matter of Docket Nos. 50-502

WISCONSIN ELECTRIC POWER 50-503
COMPANY, February 6, 1975
WISCONSIN POWER AND LIGHT

COMPANY,

WISCONSIN PUBLIC SERVICE

CORPORATION

and MADISON GAS AND ELECTRIC

COMPANY

{Koshkonong Nuclear Plant,
Units 1 and 2)

Commission denies petition to vacate its earlier denial of motion for
reconsideration of issuance of hearing notice for Koshkonong construction
permit proceeding, finding that its early notice of hearing does not deny
petitioners an adequate opportunity to prepare specific contentions in support
of a request for intervention,

Commission also denies motion for further extension of time in which to file
intervention petition, finding insufficient basis for further delaying the hearing,
but allows limited enlargement of time to meet pending deadline. '

Petition to vacate and motion for extension of time denied.

RULES OF PRACTICE: COMMISSION CONSIDERATION
OF PROCEDURAL MATTERS

Procedural pleadings relating to matters properly pending before a Licensing
Board will not be entertained in the first instance by the Commission; Licensing
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Board’s broad authority, including its power to certify questions to the
Commission, where appropriate, is ample to enable fair and efficient resolution
of issues.

CONSTRUCTION PERMIT HEARINGS: EFFECT ON PRESENT
APPLICATION OF INTENTION TO CONSTRUCT FUTURE PLANTS

Commission may hold hearings on construction permit applications for
2 units irrespective of possibility that applicant may later seek to construct other
plants at other sites. Each application is procedurally separate, and requires full
compliance with Commission rules and regulations.

CONSTRUCTION PERMIT HEARINGS: EFFECT OF DEFERRAL OF DATE
OF PLANNED SERVICE ON HEARING SCHEDULE

The timeliness of scheduled hearings for construction permits is not
automatically placed in doubt by an applicant’s decision to defer planned
in-service dates for facilities by 2 years, especially absent a suggestion that the
planned starting date for construction will 11kew1se be deferred.

CONSTRUCTION PERMIT HEARINGS: EFFECT OF DEFERRAL OF
DATE OF PLANNED SERVICE ON HEARING SCHEDULE

Licensing Board is empowered to make appropriate scheduling adjustmenfs
for discovery and hearing where applicant has determmed to defer planned
in-service dates of proposed facilities.

INTERVENTION: REQUEST FOR ADDITIONAL TIME

A party may not, by a unilateral request for extension of time, assume that
such extension will be granted; however, considerations of fairness may warrant
a limited enlargement of time in extraordinary circumstances, e.g., where a filing
deadline approaches or passes while a good falth request for extension of such
deadline is pending.

INTERVENTION: REQUEST FOR ADDITIONAL TIME

Use of requests for extensions of time as a procedural delay tactic will not be
tolerated.

MEMORANDUM AND ORDER

On October 25, 1974, the Atomic Energy Commission published notice that
a hearing would be held on the application to construct Koshkonong Nuclear
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Plant Units 1 and 2. The notice provided that persons who desired to participate
in the hearing could petition to intervene by November 25, 1974, and further
designated an Atomic Safety and Licensing Board to receive and rule on such
petitions and to conduct the hearing. Under ordinary circumstances, this
procedure would have led in an orderly manner to the identification of
interested parties, specification and refinement of issues, undertaking of
discovery and finally the hearing itself. A series of procedural motions (and
opposition thereto) has, however, had the effect of frustrating that normal
adjudicatory process in this case. In this decision we dispose of the outstanding
motions and express our expectation that this proceeding—with the coopera-
tion of applicants, staff and public participants—will be promptly placed back
on its proper course.

- Concerned Citizens of Wisconsin, Inc, (CCOW) and Friends of the Earth
(FOE), two groups with apparent standing to participate in this proceeding,
telephonically objected to the notice of hearing the day before it was issued.
Their objections were detailed in a subsequent petition to *“reconsider” the
issuance of that notice.! That petition was denied, with a full statement of
reasons, in a memorandum and order issued on December 17, 1974, CLI-7445,
RAI-74-12 928, Simultaneously, CCOW and FOE were granted an additional 45
days from the date of the order within which to petition to intervene.? On
December 31, CCOW and FOE filed a “Petition to Vacate” that order, while
nonetheless expressly recognizing that “the Commission’s rules prohibit more
than one petition for reconsideration.”

On January 14, CCOW and FOE asked for a further extension of time within
which to seek intervention until 45 days after our ruling on the petition to
vacate. Satisfied that no cause for an extension had been shown, we denied the

! The Acting Secretary of the Commission had specifically advised counsel for CCOW
and FOE by telegram on October 21, 1974, that such a petition would be an acceptable way
of bringing his objections to the notice to the Commission’s attention. As the discussion in
the text makes clear, the pendency of that petition and its progeny before the Commissién
has completely frustrated all efforts of the Atomic Safety and Licensing Board to mdve
toward the resolution of preliminary, prehearing matters in this proceeding.

In the future, such procedural pleadings relating to a matter properly pending before an
Atomic Safety and Licensing Board will not be entertained in the first instance by the
Commission. The broad authority of boards and presiding officers, including the power to
certify questions to the Commission where appropriate, is ample to enable fair and efficient
resolution of issues such as those now before us. See 10 CFR 2.718.

2This extension of time was appropriately regarded by the Licensing Board as running
to the City of Madison, Wisconsin, as well. See Board Order of January 8, 1975
(unpublished).
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request, as the Acting Secretary notified counsel for CCOW and FOE by
telegram on January 27, 1975.3

I. THE PETITION TO VACATE"

In petitioner’s words, the *“grounds” for vacation of the December 17 order
are “that the Commission has no basis for statements made therein and . . . that
the Wisconsin utilities have acknowledged a two-year delay in moving forward
on the power plants.” In support of this first premise, petitioners repeat their
assertion that “six units not two units are planned.” This matter was fully
considered in the December 17 order.* Contrary to petitioners’ interpretation,
the six exhibits attached to the petition in no way undermine the determination
to hold hearings on the present application for two plants. Petitioners’ assertion
that these utilities are not now entitled to a hearing on their present plans
because they may later decide to apply for approval to construct other plants at
other sites—which would necessitate separate hearings—defies logic and must
again be rejected.

Petitioners” second ground—the applicants’ decision to defer the planned
in-service dates for these facilities by approximately two years—is equally
unpersuasive, particularly in the absence of even a suggestion that there has been
a concurrent decision to defer the planned start of construction. In any event,
appropriate adjustment of the discovery and hearing schedule is plainly w1thm
the power of the Licensing Board to order.

II. THE MOTION FOR EXTENSION OF TIME

The original 30-day period for filing intervention petitions was more than
tripled by the December 17 order. Our telegraphic denial of petitioners’ request
for yet another 45 days indicated that reasons would follow. We had hoped this
prompt communication of our decision would avoid any need for the Licensing

3The denial left in effect the January 31, 1975, deadline. Notwithstanding our denial,
we provided that a CCOW/FOE intervention petition would be deemed timely if filed within
ten days of our telegraphic order.

Though we were unaware of it at the time (Monday, January 27), the Licensing Board
on the preceding Thursday had flatly denied the request of the City of Madison for
additional time. That ruling, and the reasons given in the Board’s supplementary order of
January 27 were absolutely correct. Nonetheless, solely to place the City of Madison on the
same footing as CCOW and FOE, we honored the City’s telegraphic and telephonic requests
to treat its motion for additional time as pending before us, rather than the Board. Pursuant
to the authority delegated to him in 10 CFR 2.772, the Secretary granted the City the same
10 days allowed by us to CCOW and FOE.

*CLI-7445, supra, RAI-74-12 at 930, n.2.
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Board to further delay the prehearing conference scheduled for February 14,
19755
In now explaining that denial, we wish to stress that parties (and prospective
parties) may not, by the unilateral request for an extension of time, confidently
assume that the orderly conduct of business will be suspended. To be sure, there
will be extraordinary circumstances where filing deadlines will approach—and
even pass—while good faith requests for extension are pending. In such cases
simply fairness may lead to at least a limited enlargement of time,® even though
the grounds asserted are deemed unpersuasive. The knowledge that this is so
cannot, however, justify the deliberate disregard of previously imposed deadlines
and obligations. As the Appeal Board has succinctly stated in a similar context:
There inevitably comes a point, however, when considerations of the
orderly course of the particular proceeding at bar demand that the line be
drawn on further retreat from the enforcement of the conditions imposed in
prior orders. In this instance, that point manifestly has been reached.’

Constructive participation by all interested parties in the identification and
resolution of health, safety and environmental issues is vital to our licensing
process. Procedural delay, for delay’s own sake, on the other hand, can only
frustrate the public interest in a fair and orderly hearing and must not be
permitted.

The Petition to Vacate is denied,

It is so ORDERED.

By the Commission

John C. Hoyle
Acting Secretary of the Commission

Dated at Washington, D. C.
this 6th day of February 1975.

$See Licensing Board’s Order on Petitions to Intervene, dated January 8, 1975
(unpublished).

$See, e.g., Northern Indiana Public Service Company (Bailly Generating Station,
Nuclear-1), ALAB-215, RAI-74-6 1007, 1008-10 (June 24, 1974). Indeed, we provided such
a limited enlargement in this case even though grounds for extension were totally lacking.

7 ALAB-215, supra, RAI-74-6 at 1011.
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UNITED STATES OF AMERICA ALAB-258
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING APPEAL BOARD

Alan S. Rosenthal, Chairman
Dr. John H. Buck, Member
William C. Parler, Member

In the Matter of Docket No. 50-382A
LOUISIANA POWER AND LIGHT COMPANY

(Waterford Steam Generating Station,
Unit No. 3)

Mr.. Raymond W. Philipps, Washington, D.C., for the
United States Department of Justice.

Mr. Robert C. McDiarmid, Washington, D. C., for the Cities
- of Lafayette and Plaquemine, Louisiana.

Messrs. Andrew P. Carter and W. Malcolm Stevenson, New
Orleans, Louisiana, for the Louisiana Power and Light
Company.

Messrs. Benjamin H. Vogler .and Lee Scott Dewey for the
NRC staff.

Upon appeal by Department of Justice from Licensing Board’s initial
decision, in antitrust proceeding, approving issuance of construction permit
subject to conditions (see Schedule B, Appended to October 24 Memo,
RAI-74-10 718, 740-744), ASLAB, with the consent of all parties, amends
condition relating to joint ownership access to certain nuclear plants to include
expressly applicant’s previous commitment to afford joint ownership in certain
circumstances. ‘

Condition 4, Schedule B, so amended.

LICENSE CONDITIONS: EXPLICITNESS

License conditions should be as explicit as possible in order to minimize
potential for future controversy over the meaning or intent of such conditions.
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RULES OF PRACTICE: APPELLATE REVIEW

In contrast to its routine practice in radiological health and safety and
environmental proceedings, ASLAB will not, absent extraordinary circum-
stances, conduct sua sponte review of the resolution of purely economic issues
posed in an antitrust proceeding.

DECISION
February 3, 1975

Before this Board is the appeal taken by the United States Department of
Justice from the November 14, 1974 initial decision of the Licensing Board in
this antitrust proceeding involving Unit No.3 of the Waterford Steam Gen-
erating Station. LBP-74-83, RAI-74-11 887. In that decision, the Licensing
Board determined that the proper disposition of the antitrust questions relating
to this facility was the issuance of a construction permit containing the
conditions which had been set forth in Schedule B appended to the Board’s
memorandum of October 24, 1974. LBP-74-78, RAI-74-10 718, 740-44, These
conditions were, in turn, derived from certain commitments made by the
applicant (which had been appended to the October 24 memorandum as
Schedule A, id. at 738-40).! Indeed, some of the commitments to be found in
Schedule A were carried over verbatim into the license conditions in Schedule B.

What prompted the appeal was an alteration made by the Licensing Board in
the terms of Commitment 4 as presented to it. In the June 17, 1974 revised
affidavit submitted by its Senior Vice-President, J. M. Wyatt, the applicant had
represented that, under that commitment

If the law of Louisiana should become changed to the extent that property

owned jointly is not susceptible of partition and that such joint ownership is

not otherwise an impediment to financing, LP&L will also offer joint
ownership thereafter of nuclear plants or units in accordance with the other

provisions of Commitment No. 4.

For their part, both the Department of Justice and the AEC regulatory staff
(now NRC staff) had apprised the Licensing Board that they regarded the Wyatt
revised affidavit as putting forth an *“acceptable interpretation” of the license
conditions which had been agreed upon by all of the parties.? Yet, in the

!What brought about these commitments (which were in effect proposed license
conditions) is discussed in the October 24 memorandum. RAI-74-10 at 718-21.

3June 17, 1974 Answer of Department of Justice and AEC Regulatory Staff to
Applicant’s Motion for Reconsideration, p. 1.
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Department’s view, certain of the language changes made by the Licensing Board
in carrying over Commitment 4 into Condition 4 in Schedule B cast doubt upon
whether the applicant was being held to its undertaking respecting joint
ownership access as that undertaking had been described by Mr. Wyatt.
Although the Department sought clarification of the matter in a motion filed
with the Licensing Board following the issuance of the October 24 memo-
randum, it did not consider the Board’s further observations in the November 14
initial decision (RAI-74-11 at 888) to have satisfactorily resolved its difficulty
with the phraseology of Condition 4. Hence the appeal to us.

Our examination of the briefs submitted by the respective parties in
connection with the appeal tended to confirm what one might well have
assumed from these background facts: that there was no genuine dispute
respecting what the applicant had committed itself to do but, instead, simply a
disagreement respecting whether Condition 4 in Schedule B adequately reflected
the commitment. This being so, it seemed to us that there might be no occasion
to venture into the thicket of what should or should not be reasonably implied
from the terms of Condition4 as it now stands. If, as all apparently
acknowledged, the applicant had expressly committed itself to offer joint
ownership in future plants or units given the existence of certain specified
circumstances, why not have the license condition incorporate the commitment
with equal explicitness?? Even if the manifestation of concern on the part of the
Department of Justice regarding the language used by the Licensing Board could
be said to reflect an over-abundance of caution,® in the realm of license
conditions there is clearly warrant for being as explicit as possible and thereby
minimizing the potential for future controversy over what may have been meant
by a particular condition.

In an order issued on January 13, we proposed this solution to the narrow,
non-substantive issue posed by the appeal. We now have in hand the concurrence
of all of the parties in it. Specifically, it has been agreed that the following
paragraph should be inserted between the first and second paragraphs of
Condition 4 in Schedule B (see RAI-74-10 at 742-43):

3In this connection, as the Licensing Board correctly noted (RA1-74-10 at 721), it had
the “responsibility and inherent power to determine what license conditions [were]
appropriate™ and thus was not bound to accept the commitments as tendered. But there is
nothing in either the October 24 memorandum or the November 14 initial decision to
suggest that for some reason the Licensing Board thought that the joint ownership
commitment made by the applicant and accepted by the other parties should be narrowed.
Nor can we perceive any public interest consideration which might justifiably have led that
Board to any such conclusion,

“We need not decide that point. It suffices to note that, as formulated by the Licensing
Board, Condition 4 does not in so many words incorporate the Wyatt interpretation.
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In the event that the law of Louisiana should be changed to the extent that
property owned jointly is not susceptible to partition and that such joint
ownership is not otherwise an impediment to financing, the Company must,
in accordance with the provisions of its Commitment 4, offer joint
ownership in any future nuclear generating plant or unit owned by it {or in
which it may acquire an interest in Louisiana} to any entity requesting such
access.

Additionally, the parties have agreed that the second sentence in footnote 2 to
Condition 4 (id. at 743) should be revised to read:
Moreover, nothing herein shall be deemed to exclude participation of an
entity on a joint venture basis in Waterford Unit 3 if the Company shall in its
sole discretion decide to enter into such a joint venture.’

We commend the parties for having reached this accord, which we hereby
ratify. Not only is it a sensible resolution of the controversy which gives full
effect to the legitimate interests of all concerned, but also it has obviated further
and time-consuming appellate procedures.

Condition 4 in Schedule B appended to the Licensing Board’s memorandum
of October 24, 1974 is therefore amended in accordance with this opinion. The
NRC staff is directed to take the necessary steps to insure that the construction
permit issued for Unit 3 reflects the amendments.®

. It is so ORDERED.

FOR THE ATOMIC SAFETY AND
LICENSING APPEAL BOARD

Margaret E, DuFlo
Secretary to the Appeal Board

M. Parler did not participate in this decision.

$ Principally, this revision adds *“in Waterford Unit 3” to the sentence. Although we had
not suggested it ourselves, the addition is plainly appropriate for clarification purposes. It
removes any possible room for doubt that the “sole discretion™ of the applicant is with
respect only to this Waterford unit;i.e., that the affording of joint ventures access to future
facilities or units is not likewise wholly committed to the applicant’s discretion.

¢We have not considered any aspect of the Licensing Board’s disposition of this antitrust
proceeding apart from that embraced by the appeal. In radiological health and safety/
environmental proceedings, we routinely conduct a review of the initial decision(s) and the
underlying record in their entirety (without regard to the reach of any appeal which may
have been taken). Absent extraordinary circumstances, however, we see no compelling
reason to scrutinize the resolution of the purely economic issues posed in an antitrust
proceeding unless one of the litigants is sufficiently dissatisfied with that resolution to bring
it before us. .
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UNITED STATES OF AMERICA ALAB-259
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING APPEAL BOARD

Richard S. Salzman, Chairman
Dr. Lawrence R. Quarles, Member
Michael C. Farrar, Member

In the Matter of Docket Nos. 50-324
CAROLINA POWER & LIGHT 50-325
COMPANY

(Brunswick Steam Electric Plant,
Units 1 and 2)

On the basis of its sua sponte review of initial decision in uncontested
Section B environmental proceeding, ASLAB affirms Licensing Board’s con-
tinuation, without modification, of construction permits for Brunswick Units 1
and 2.

DECISION
February 3, 1975

Construction permits for the two nuclear power units of the Brunswick
Steam Electric Plant on the Cape Fear River near Southport, North Carolina,
were issued on February 7, 1970. This uncontested proceeding‘ was conducted
by a Licensing Board convened to determine whether those permits should be
modified, terminated or otherwise conditioned to protect environmental values.
See 10 C.F.R. Part 50, Appendix D. The Board concluded that the permits
should be continued and that no additional conditions were needed to protect
the environment. LBP-74-92, RAI-74-12 1144 (December 26, 1974).

LI

! As explained in the Board’s decision, this proceeding was initially a contested case
involving not-only environmental considerations relating to the construction permits, but
operating license conditions also, The intervenors, applicant and staff were able to resolve all
disputed contentions by stipulation (a copy of which appears as Appendix A to the
Licensing Board’s decision; see RAI-74-12 1170). The matter thereafter continued as an
uncontested NEPA review of the construction permit.
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No exceptions have been taken from -that decision and the time for
exceptions has expired. In these circumstances we have conducted our
customary sua sponte review of the decision and the underlying record. Having
found no errors warranting corrective action, the decision of the Licensing Board

isaffirmed.
It is so ORDERED.
FOR THE ATOMIC SAFETY AND
LICENSING APPEAL BOARD
Margaret E. DuFlo

Secretary to the Appeal Board

50



UNITED STATES OF AMERICA -~ - * ALAB-260
'NUCLEAR BEGUL{\TORY COMMISSION ,‘

) . . ( 1]

1 ATOMIC SAFETY AND LICENSING APPEAL BOARD

AIanC Rosenthal, Chalrman
Michael C. Farrar, Member ", AU
Dr. Lawrence R. Quarles, Member,

In the Matter of C . .Docket Nos. 50-445

TEXAS UTILITIES GENERATING COMPANY . . *. « 50-448
ETAL. ' ‘ o

{Comanche Peak Steam Electric - - . vt
Station,:Units 1 and 2)- : LT " |

Mr. Nicholas S. Reynolds, Washington, D.’ C.; ' (Messrs. R
. J.Irion Worsham and Spencer C. Relyea of counsel) for the
applicant, Texas Uulmes Generating Company

AR RN

In considering whether a remand of this uncontested proceeding is necessary
to correct the deficiencies relating to the environmental assessment of the
cooling reservoir outlines in' ALAB-255, ASLAB détermines that supplementa-
tion of the record should be attempted through -staff affidavit evaluating the
nature and quality of the agricultural land proposed for use as cooling reservoir;
ASLAB will then decide whether record supports determination that the land is
of such low productivity potential that, without first conducting the LaSalle
land-use inquiry, the reservoir on balance is the preferred cooling alternative.

Staff requested to submit affidavit.

- T A

NEPA LAND-USE INQUIRY

The land-use- inquiry identified in LaSalle (ALAB 153 and.'ALAB- 193)
requires an initial determination of ‘the: degree of sultablllty of the- land in
questlon for agncultural or other uses. i - R

1 s )

1 o

et
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NEPA: LAND-USE INQUIRY

The greater the potential of land to serve well some specific purpose apart
from a proposed cooling lake or reservoir, the more rigorous must be the inquiry
into the likely extent to which,. over .the span of the life of the reactor,
appropriate land will be needed for that purpose

NEPA: LAND-USE INQUIRY T

Evaluation of the nature and qilality of land pro:posed for use as a cooling
lake or reservoir should consider the productivity potential of the land, as well as
the degree of its present utilization.

FINDINGS OF FACT: STAFF EXPERTISE
NEPA: INDEPENDENT INQUIRY BY FEDERAL AGENCY .

ASLAB will not make essential basic environmental findings on matters
which did not receive either staff consideration in the FES or adequate attention
at the hearing; applicant’s Environmental Report cannot be taken as a substitute
for the appraisal of the staff. Greene County Planning Board v. Federal Power
Commission, 455 F. 2d 412, 418-19 (2nd Cir.), cert. denied 409 US 849 (1972).

NEPA: RULE OF REASON |

A rule of reason governs an agency ’s assessment of envxronmental costsof a
proposed action.

MEMORANDUM AND ORDER - -
. .February 26, 1975

, .Y - PR

A. In ALAB-255, NRCI-75/1 3 (January 23, 1975), we expressed doubt as
to the sufficiency of the environmental analysis of one aspect of the Comanche
Peak Steam Electric Station, Units 1 and 2. Specifically, our concern related to
the treatment in the Final Environmental Statement of the environmental costs
associated . with the proposed construction of a 3,228 .acre reservoir for the.
purpose of providing the facility with cooling water. A significant portion of this
land was described as “improved cropland.” In seeming disregard of the
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principles established in our La Salle decisions,' the FES did not explore the
degree of likelihood that this cropland might be needed to help fulfill the
Nation’s presently foreseeable demands for agricultural products. And this
deﬁc1ency seemed to us to be of significance by reason of the fact that the FES
reflected the acceptabxhty of an alternative cooling system which, although
having one comparative dlsadvantage would necessitate the consumption of a de
minimus amount of land. As we saw it, in this circumstance an informed choice
between the two alternatives could not be made without having in hand an
evaluation of the potential impact from a food supply standpoint, of diverting
the cropland from agncu]tural use to the reservoir.

For these reasons, we reached the tentative conclusion that a remand for the

taking of further evidence was required in the fulfillment of the Commission’s
responsibilities under the National Environmental Policy Act. Acknowledging,
however, the possibility that some relevant consideration might have been
overlooked, we stayed our hand to enable the parties to show cause, if any there
be, why a remand is not warranted.
" The NRC staff chose not .to respond to our mvrtatlon to submit a
memorandum on the issue. Although its letter advrsmg of that decision offers no
explanation, it is fair to assume that the staff was unable to discern a basis upon
which it might urge that a remand was unnecessary. The applicant, however, has
filed an extensive memorandum in which it strenuously insists that the existing
record contains sufficient information on the land-use question to enable us to
conclude that, on a cost/benefit balance, the reservoir is the supérior choice.

The applicant’s, argument commences with the suggestion that the La Salle
rule has no proper application in circumstances where the land which is to be
diverted to a cooling lake or reservoir is of “poor agricultural productmty ” We
are asked to hold that only if, as in La Salle, prime agricultural land is involved
must there be a consideration of the potential impact of the diversion in terms,
of future national needs for agricultural products. In the case of low quality
land, the applicant reasons, it is enough to determine whether, in the region of
the reactor site, “‘similar suitable land is in abundant supply.”

Proceeding on this premise respecting the reach of La Salle, the applicant
goes on to furnish us with a number of references to disclosures in its own
Environmental Report? which we are told collectively establish that the land in
question here, unlike that at issue in La Salle, is of “telatively poor agricultural
quality”—and that equivalent land is in abundant supply in the two counties
surrounding the proposed reservoir. Beyond that, relying once again on
information_in its Environmental Report, the applicant offers the possibility

‘Commonweallh Edlson Co (La Salle County Nuclear Stzmon. Umts 1 and 2),
ALAB- 153, RAI-73-10 821 (October 19, 1973) and ALAB-193, RAI-74-4 423 (Apnl 15,
1974).

?The Environmental Report was introduced into evidence below.
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that, should an acute food shortage develop, the reservoir might be utilized as a
commercial fishery.

The lack of agricultural need for the land being (in its view) thus established,
the applicant moves forward to a cost/benefit comparison of the reservoir and
the other viable alternative referred to in ALAB-255—that of mechanical draft
wet cooling towers. The conclusion reached is that the reservoir is preferable
because, inter alia, (1) contrary to the staff’s findings in the FES; the reservoir
will consume less water; (2) there is a significant power penalty associated with
use of cooling towers; and (3) cooling towers are more costly to maintain and,
in this instance, might require the construction of an evaporation pond to
contain the tower blowdown.

Finally, implicitly recognizing that much of what ‘it has urged upon us
(particularly insofar as the quality of the reservoir land is concerned) is not
covered by the findings of the Licensing Board, the applicant calls upon us to
remedy that deficiency ourselves. We are reminded that we have the power to
“make entirely new findings...upon the [existing] record.” Trustees of
Columbia University in the City of New York, ALAB-29,4 AEC 680, 682 (1971).
Our attention is also called to Maine Yankee Atomic Power Co. (Maine Yankee
Atomic Power Station), ALAB-161, RAI-73-11 1003, 1013 (November 30,
1973), in which we modified a FES by adding to it certain disclosures of record.

B. 1. The applicant is quite right that La Salle was written in the context of a
proposal to divert agricultural land of high productivity to cooling lake purposes.
And we can further agree with it that, in carrying over the principles there
enunciated to other cases similarly involving large expenditures of land for a
cooling system, regard must be given to the character and quality of that land. A
“rule of reason” governs in the execution of the NEPA mandate. See e.g,
Consumers Power Co. (Midland Plant, Units 1 and 2), CLI-74-5, RAI-74-1 19, 24
(January 24, 1974); Consumers Power Co. (Midland Plant, Units 1 and 2),
ALAB-123, RAI-73-5 331, 351-52 (May 18, 1973); Long Island Lighting Co.’
(Shoreham Nuclear Power Station), ALAB-156, RAI-73-10 831, 836 (Octo-
ber 26, 1973); Consolidated Edison Co. (Indian Point' Station, Unit 2),
ALAB-188, RAI-74-4 323, 358 (April 4, 1974). It obviously would be wholly
unreasonable to expect, as part of the assessment of the environmental costs of
inundating acreage of manifestly marginal agricultural utility, the undertaking of
an elaborate analysis of the likely national supply of and demand for agricultural
products. For, no matter what the outcome of such an analysis might be, little
environmental impact could be assigned to the removal from agricultural
production of land which could make only an insubstantial contribution to
meeting the forecasted demand.

In short, the starting point of any exploration into the land-use issue
identified in La Salle is appropriately the degree of suitability of the land in
question for agricultural or other uses. The results of that exploration will shape
what must be then done in the process of measuring the environmental costs
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attendant to flooding the land. The greater the potential of the land to serve well
some specific purpose apart from a cooling lake or reservoir, the more rigorous
must be the inquiry into the likely extent to which, over the span of the life of
the reactor, appropriate land will be needed for that purpose.

2. The difficulty confronting the applicant here, however, is that nexther the
FES nor the Licensing Board’s October 11, 1974 initial decision® provides an
adequate basis for a holding that the land to be taken by the Comanche Peak
reservoir is of such marginal productivity that no warrant existed to delve any
deeper into the question of the impact of its withdrawal from agricultural
production. At least tacitly, the applicant concedes as much. As previously
noted, it asks us to make the “poor agricultural productivity” finding on the
footing of what is set forth in its Environmental Report. There is not the
slightest suggestion in its memorandum that such a finding could be derived
from disclosures in the FES. "

Except to the extent assumed by some other federal agency under a “lead
agency” agreement, the NEPA responsibility for appraising the environmental
impact of nuclear licensing actions lies with the Commission, The carrying out of
that responsibility involves in the first instance the preparatlon of an FES by the
NRC staff. The role played by the FES as the licensing process moves forward is
a crucial one., To be sure, in fulfilling its duty to strike the ultimate cost/benefit
balance, the Licensing Board must take into account all of the relevant evidence
in the record. And the FES may be amended by that Board (or by us upon
review) to reflect additional information adduced during the hearing. Maine
Yankee, ALAB-161, supra; 10 CFR 51.52(b) (3), 39 FR 26279 (July 18, 1974).
Nonetheless, the FES stands as the product of the study made by that segment
of the agency which has the specific function of ferreting out the baseline facts
upon which the final environmental judgments required by NEPA must be made.
That being so, it necessarily is a prime ingredient in the ultimate fashioning of
the agency’s NEPA determinations by the adjudicatory tribunals.

Leaving aside any question of our authority to do so, we are-therefore most
reluctant to make essential basic environmental findings on matters which did
not receive either staff consideration in the FES or adequate attention at the
hearing. This is not to suggest that applicant environmental reports in general (or
the Environmental Report submitted by this applicant in particular) must be
looked upon with suspicion. To the contrary, we think it highly, likely that the
Environmental Report before us is reliable and that its discussion relevant to the
quality of the reservoir land is complete and accurate. For all of that, however, it
cannot be taken as a substitute for the appraisal of the staff, See Greene County
Planning Board v. Federal Power Commission, 455 F.2d. 412, 418-19 (2nd Cir.),
certiorari denied, 409 U.S. 849 (1972).

3As noted in ALAB-255, it was the October 11 decision (LBP-74-75, RAI-74-10 673)
which dealt with the environmental issues.
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3.1In sum, on the existing state of the record we decline to make the ffndings
as to land productivity urged upon us on the strength of the Environmental
Report alone. Consequently, were the issue of cooling system alternatives in
contest, a remand would most certainly be required for the receipt, at the very
least, of the staff’s evaluation of the productiveness of the reservoir land. Since,
however, there is no contest, we can attempt to obtain in a less fcrmal fashion a
sufficient supplementation of the record to enable us to decide whether the land
in question is of such low productivity potential that, without first conducting
the analysis of the future national need for agricultural products which' was
ordered in La Salle, it can be said that, on balance, the reservoir is the preferred
cooling alternative.
" To this end, the staff is requested, within 40 days of the date of this order,
to submit to us, in affidavit form, its own evaluation of the nature and quallty of
the land here involved. This evaluation should consider not only the degree of
present utilization of the land for agricultural purposes but, as well, whether a
hlgher productmty potential may exist. Insofar as its appraisal is grounded upon
disclosures in the Environmental Report, the staff should make clear the extent,
if any, to which those dlsclosures are confirmed by independent information at
its disposal.

If it wishes to reply, the apphcant shall notify the Secretary of this Board
within five days of its recelpt of the staff's submission. The Board W111 then
determine a ﬁlmg date.

1

1
ALAB-255 also requested that any memorandum filed by the staff on the La
Salle question also explain the intéended import of certain of its proposed site
criteria findings which the Licensing Board had adopted 'in paragraph 65 of the
October lIl, 1974 initial decision. .Since’ the staff elected not to file a
memorandum, we have not received the benefit of that explanation. The
applicant, however, apprised us in its memorandum as to what it assumes the
staff had in mind. At the time it makes the submission required by Part I of this
order, we would like the staff to tell us whether the applicant’s assumption is
correct or whether the proposed ﬁndmgs in question were intended to beé given
some different meaning,
Itisso ORDERED. - o
'FOR THE ATOMIC SAFETY AND
LICENSING APPEAL BOARD

Margaret E. DuFlo
Secretary to the Appeal Board
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UNITED STATES OF AMERICA ALAB-261
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING APPEAL BOARD .

5 . Richard S. Salzman, Chairman
Michael C. Farrar, Member
Dr. W. Reed Johnson, Member

ot

In the Matter of | ’ ‘ ‘; Ddcket_l\i os. 50-327
TENNESSEE VALLEYAUTHORITY W . 50-328

{Sequoyah Nuclear Plant,-
Units 1 and 2)

ot b Ta n

Messrs. Robert H. Marquis, General Counsel, Herbert S.
Sanger, Jr., David G. Powell, Alvin H. Gutterman and
James F. Burger, Knoxville, Tenn., for the applicant,
Tennessee Valley Authority.

,'. Messrs. Robert V. Zener, General Counsel Ray McDevm
and Lee Evan Caplin, Washington, D. C., for the Environ-
mental Protection Agency, amicus curiae.

Mr. Frederic S. Gray, for the Nuclear Regulatory Com-

mission Staff. ' ~

Upon sua sponte review of Section B'proceeding, ASLAB upholds Licensing

Board’s initial ‘decision continuing effectiveness of Sequéoyah construction

permits, modifying permits to include agreed-upon environmental conditions

and 'unopposed condition directing apphcant ] (TVA) comphance thh state
water quality standards.

Initial decision affirmed, as modlﬁed.
° Wl -

LICENSE CONDITIONS: COMPLIANCE WITH STATE
WATER QUALITY STANDARDS ‘

A construction permit issued to a federal agency (TVA) -majl be conditioned
on compliance with state water quality standards where partles do not object
and there is no apparent legal bar to doingso. . ‘
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'DECISION ™ -
February 27, 1975

Permits to construct the Sequoyah Nuclear Plant, Units 1 and‘2, on a site on
the western shore of Chickamauga Lake in Hamilton County, Tennessee were
issued to the applicant' Tennessee Valley Authonty on May 27,1970.! In
accordance with the Commission’s rules? nnplementmg the National Environ-
mental Policy Act of 1969, a hearing was recéntly held before a Licensing
Board to consider whether the permits “should be continued, modified,
terminated, or appropriately conditioned to protect environmental values.™ -

On December 2, 1974, the Licensing Board issued an initial decision -in
which it concluded that the construction permits should be continued.” No
exceptions to that decision have been filed. In accordance with oir usual
practice, we have sua sponte conducted a review of the decision and underlying
record and have determined that the decision should be affirmed with certain
modifications.

L) AR

One of the matters considered in the envu'onmenta] rev1ew of the Sequoyah
units was the" effect of their ‘cooling water dischargés on Chickamauga
Reservoir.® With respect to those ‘discharges, the initial decision stated that the
plant “will comply with the ‘currently approved Tennessee ‘water quality
standards, as required by-Section 313 of the Federal Water Pollution Control
Act Amendments of 1972, 33 U. S. C. § 1251 et seq.” RAI-74-12 at 1004. As
authority for that statement, the Board cited pages 2.6-2 and 2.6-3 of the Final
Environmental Statement which had been prepared by the applicant as the {*lead
agency.” In pertinent part, the, FES represented that the plant.will require
cooling towers to meet the Tennessee standards, that such towers are under
construction, but that the applicant would operate the plant to comply with the
state standards “both during the interim period and after tower construction is
complete.” The Licensing Board did not condition the construction permits on
compliance with that commitment and the permits currently include no such
specific requirement.

. . LA VP R W S
!The initial decision authonzmg issuance of the construction permits'is: reported at 4
AEC 340 (1970). After informal review of the uncontested decision, we determined that
formal review was not warranted, ALAB-S, 4 AEC 355 (1970)
210C.F.R. Part 50, App. D., § B(1974) -
342U.8.C. §§ 4321 et séq. - - C e -
439 F. R. 11131, 11132 (March 25,.1974).. - .- - ! PR S
*LBP-74-86, RAI-74-12 999,

‘FES, § 2.6.
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Against that background we issued an order on January 15, 1975 directing
the applicant and staff to brief us on whether, in light of the applicant’s status as
a federal agency, such a condition should be inserted in the construction
permits. We also invited the Environmental Protection Agency (EPA) to file an
amicus curige brief on the question. EPA accepted our invitation and took the
position that a condition requiring compliance with those standards should be
included in the construction permits. Both the NRC staff and the applicant
argued that such a condition was not necessary but had no objection to its
inclusion in this case, ' )

Our review of the briefs and the authorities they cite reveals that the legal

- question we posed is easier to state than to resolve. To attempt to 'do so would
require delving into the intricacies of the statutes and legal policies involved in
the interplay between the National Environmental Policy Act and the Federal
Water Pollution Control Act, as well as mapping the contours of responsibility
among three federal agencies (TVA, EPA and NRC) for overseeing state water
quality standards at the nuclear facility site. The disparate postures adopted by
the parties on the issues'confirm our judgment that the correct answer is by
no means manifest either on the face of the statutes or from their underlying
histories. None of the parties objects, however, to inserting a requirement for
compliance with the Tennessce water quality standards in the particular
construction permits under consideration. In the circumstances, we see no legal
bar to amending the permits to add such a condition and we deem it the wisest
course simply to direct this be done.” In taking this course, we avoid the
necessity of deciding a difficult question before the murky waters in this area
have been clarified.

II

Our January 15, 1975 order also asked the parties whether the construction
permits should be amended to include two environmental conditions which had
been presented to the Licensing Board in the form of an agreement between the
applicant and staff. The Board had noted that no action by it was necessary to
require compliance with the agreement. RAI-74-12 at 1000. The permits did not
include the conditions at the time our order was issued.

The applicant says there is no necessity to amend its permits since the
obligations included in the conditions could be imposed on it by virtue of other
authority, but it offers no objection to such amendments. The staff indicates

7See Southern California Edison Co. (San Onofre Nuclear Generating Station, Units 2
and 3), ALAB-248, RAI-74-12, 957, 977 (December 24, 1974).
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that it has prepared the amendments and expects to issue them shortly. In these
circumstances we find it appropriate for the provisions to be incorporated into
the construction permits. If not already "accomplished, the staff should
effectuate the appropriate amendments. :

III

Except for the matters discussed, our review discloses no matters warranting
corrective action. Accordingly, the initial decision is affirmed as modified in
Parts I and II above. The regulatory staff is requested to amend the construction
permits in accordance with this decision by March 30, 1975, and to furnish
copies to the applicant, amicus curiae, the Licensing Board and this Board at the
time it does so.

It is so ORDERED.

FOR THE ATOMIC SAFETY AND
LiCENSING APPEAL BOARD

Margaret E. DuFlo |
Secretary to the Appeal Board
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UNITED STATES OF AMERICA LBP-75-3
NUCLEAR REGULATORY COMMISSION ‘

o I ‘ ) . i
ATOMIC SAFETY AND LICENSING BOARD

Daniel M. Head, Chairman
Harry Foreman, Member
Walter H. Jordan, Member

In the Matter of : Docket No. 50-367
NORTHERN INDIANA PUBLIC - February 21, 1975
SERVICE COMPANY

(Bailly Generating Station,

Nuclear-1)

- SUPPLEMENTAL INITIAL DECISION
{Slurry Wall Construction)

APPEARANCES

William H. Eichhorn, Esq., Kathleen H. Shea, Esq., Maurice
Axelrad, Esq., for Permittee, Northern Indiana Public
Service Company .

" Robert J. Vollen, Esq., and Edward W. Osann, Jr., Esq., for
the Joint Intervenors, Porter Chapter of the Isaac Walton
League of America, etal

Marvin N. Benn, Esq., Assistant Attomey General for the
State of Illinois

. Stuart A. Treby, Esq., for the United States Nuclear’
Regulatory Commission

In remand hearing limited to consideration of the environmental effects of
construction of a slurry wall as a water barrier for keeping excavation of nuclear
plant site dry, Licensing Board finds the potential environmental benefit from
slurry wall construction substantially outweighs the negligible adverse impacts
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associated with the slurry wall proposal. This finding results from an in-depth
analysis, including consideration of the ramifications of the slurry wall being
totally or partially unsuccessful in accomplishing its intended purpose, and the
environmental costs of removal or nonremoval of the wall after its productivity
ceases. ' B o C

Slurry wall construction permitted, subject to specified conditions for

protection of the environment.

RULES OF PRACTICE: DISCOVERY

- . Parties to judicial or quasi-judicial proceedings are not entitled to discovery
as a matter of right; under Rules of Practice, Commission may impose
‘limitations on discovery (see 10 CFR §2.740(b)). .

\

NEPA: COST-BENEFIT ANALYSIS

In considering slurry wall construction, Licensing Board must perform
cost-benefit analysis of slurry wall but need not reopen cost-benefit balance for
entire facility. Board must determine how decision to permit such construction
affects cost-benefit balance reached in original construction permit proceeding,
considering the effect on that balance of both a successful and an unsuccessful
wall.

I. BACKGROUND AND AUTHORITY

The Northern Indiana Public Service Company (the Permittee) was
authorized by the United States Atomic Energy Commission (the Commission)'
by construction permit CPPR-104 issued May 1, 1974, to construct the Bailly
Generating Station, Nuclear-1 (the facility). The granting of this construction
permit was authorized by an Atomic Safety and Licensing Board in an Initial
Decision following an extensive evidentiary hearing. Northern Indiana Public
Service Company (Bailly Generating Station, Nuclear-1), LBP-74-19, RAI-74-4,
557 (April 5, 1974). That Initial Decision was affirmed by the Atomic Safety
and Licensing Appeal Board (the Appeal Board), ALAB-224, RAI-74-8, 244
(August 29, 1974) and became the final action of the Commission when the

'Pursuant to an executive order dated January 15, 1975, the Nuclear Regulatory
Commission (NRC) was activated effective January 19, 1975. NRC, under the terms of
the Energy Reorganization Act of 1974 (Public Law 93-438; 88 Stat. 1233), will carry out
the licensing and regulatory functions formerly assigned the Atomic Energy Commission.
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Appeal Board decision was not disturbed by the Commission during the time
provided under the Commission’s Rules of Practice for review thereof. On
September 13, 1974, the final Commission action was ‘appealed by the
Joint-Intervenors® to the United States Court of Appeals for the Seventh Circuit
and is currently pending before that Court in Appeal No. 74-1751. :

One of the issues in controversy in the above-described licensing proceeding
was the effects of dewatering the site to keep the excavation dry during
construction. The Commission approved a well-point dewatering system pro-
posed by the Permittee on a finding that there would only be a limited lowering
of the groundwater table in the area immediately adjacent to the site. No adverse
impact is anticipated on the Indiana Dunes National Lakeshore. However, an
environmental monitoring program has been provided to assure that any
dewatering effects in the Indiana Dunes National Lakeshore will be detected and
mitigated, thereby preventing significant adverse environmental impact to the
National Lakeshore. Bailly Initial Decision, supra, 589-591.

In June 1974, the Permittee first considered the use of a slurry wall to keep
the construction excavation dry, in lieu of using the well-point dewatering
system (Tr. 65-66).> Following investigation, the Permittee submitted a formal
proposal on September 6, 1974, to the Commission Regulatory Staff (the Staff)
seeking approval to construct the slurry wall. The Staff evaluated the slurry wall
proposal and, on October 3, 1974, approved its use after finding lt acceptable
from an environmental standpoint.

By Memorandum and Order issued October 3, 1974, the Commission, sua
sponte, reopened the record in this case and directed that an expedited hearing
be held limited to the environmental effects, if any, of construction of the slurry
wall. In view of the pendency of the appeal before the Seventh Circuit, the
Commission instructed its counsel to file appropriate motions seeking leave of
that Court to conduct the further hearing. Counsel for the Commission took this
action and permission to reopen the administrative proceeding to hold the
hearing was granted by the Court of Appeals’ Order dated October 16, 1974. It
is under the authority of the Commission Memorandum and Order of October 3,
1974, that the evidentiary hearing was held on the environmental effects of the
slurry wall.* ‘

2Porter County Chapter of Isaac Walton League of America, Inc., Concerned Citizens
Against the Bailly Nuclear Site, Businessmen for the Public Interest, Inc., James E. Newman,
Mildred Warner and George Hanks.

3The transcript of the hearing held on the slurry wall will be cited herein as ST

“For the purpose of clarity, the Board will refer to the réopened proceeding on the
slurry wall as “this proceeding’™ and to the prior proceeding on the construction permit as
*‘the basic licensing proceeding.” They are, of course, technically only one proceeding as the
hearing on the slurry wall constitutes a reopening of the previous licensing proceeding.
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The Commission Memorandum and Order of October 3, 1974, directed that
the hearing on the slurry wall be conducted before an Atomic Safety and
Licensing Board (the Board) to be appointed by the Chairman of the Licensing
Board Panel. The Chairman of the Licensing Board Panel established this Board
on October 4, 1974, and it consists of Dr. Harry Foreman and Dr. Walter H.
Jordan as technical members and Daniel M. Head as Chairman.

In addition, the Commission Memorandum and Order of October 3, 1974,
specified that the parties to the hearing include the Permittee, the Staff, and
those intervenors who contested the dewatering issue in’ the prior licensing
hearings (the Joint-Intervenors). In addition, the State of Illinois moved to
participate in the hearing on the slurry wall as an interested State pursuant to
10 CFR 2.715(c). This motion was granted by the Board on October 23, 1974.

An evidentiary hearing was held by the Board in Valparaiso, Indiana on
October 31—November 1, 1974, and on November 6—7, 1974. During this
hearing, evidence was presented by the Permittee and the Staff, with limited
participation by the Joint-Intervenors and the State of Illinois.

On November 22, 1974, the Board issued an Initial Decision (LBP-74-85,
RAI-74-11, 901), in which it authorized construction of the slurry wall, subject
to specified conditions. An appeal was taken to that Initial Decision by the
Joint-Intervenors and lllinois. Following oral argument, the Atomic Safety and
Licensing Appeal Board (the Appeal Board) vacated the Initial Decision and
remanded the cause to this Board for further evidentiary proceedings on the
environmental impact, if any, of the slurry wall (Appeal Board Order of
December 16, 1974, RAI-74-12, 988). The purpose of the reopened hearing was
to permit the Joint-Intervenors and Illinois (1) to cross-examine such of those
witnesses who appeared on behalf of the Permittee and the Staff at the prior
hearing sessions, and (2) to present their own affirmative relevant evidence.

Pursuant to the remand order, a further evidentiary hearing was held by the
Board in Portage, Indiana and Des Plaines, Illinois on January 3, 7-9, 14 and 21,
1975. The Joint-Intervenors and Illinois cross-examined all the witnesses who
previously testified on behalf of the Permittee and the Staff, and presented four
additional witnesses, one testifying for the Joint-Intervenors and three for
Iinois. oL
In remanding, the Appeal Board directed this Board to render a supple-
mentary initial decision which may reinstate such portions of the vacated
November 22, 1974 Initial Decision as are not affected by the Appeal Board
action or the additional hearing (ALAB-249, RAI-74-12, 980, 988). The Board
has in this Supplemental Initial Decision reinstated substantial portions of the
November 22, 1974 Initial Decision. However, for purpose of clarity, the Board
has repeated the reinstated parts rather than incorporated them herein by
reference. To facilitate review, the Board will indicate at the beginning of each
finding of fact and conclusion of law whether it is reinstated, reinstated with
added references, revised or entirely new.
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To fulfill its responsibilities to determine the environmental effects, if any,
of the slurry wall, the Board in this Supplemental Initial Decision will make
detailed Findings of Fact and will set our appropriate Conclusions of Law. Also,
there will be included a Supporting Opinion to elaborate as needed upon the
rationale for certain of the findings and rulings. Finally, the Board will specify
appropriate conditions for protection of the environment and will promulgate an
Order ruling on the Permittee’s proposal to construct the slurry wall.

Il. FINDINGS OF FACT

A. Description of the Sturry Wall Proposal

1. (Revised 1.D. Finding of Fact 1)

The slurry wall, as proposed by the Permittee, would be composed of a
slurry of bentonite clay, cement, and water which is to be prepared and injected
under pressure into the soil by means of a vibrated steel I-beam. By repeated
overlapping injections of the slurry with the I-beam, a continuous slurry wall will
be formed in the ground. The slurry wall is to be installed around the perimeter
of the construction excavation made to contain the radwaste, reactor, auxiliary
and turbine buildings at the facility (Permittee Testimony, Attachment A, p. I;
Permittee Ex. SW-1). The proposed slurry wall will be continuous except for a
small area in the northeastern portion where it will connect to sheet piling
already in place (Permittee Ex. SW-2; Tr. 704-05, 848-49, 864-65). The
excavation site is approximately 900" north to south and 250’ east to west
resulting in a slurry wall of approximately 2300’ of a thickness averaging 3" and
extending into the ground approximately 30’ (Staff Testimony, p. 1;° Permittee
Exs. SW-1 and SW-2; Tr. 1046-47, 1049-50, 1200, 1226-29, 1231-32, 1244-47).
In addition, there is to be an auxiliary east-west cutoff slurry wall in the
southern portion of the excavation (Permittee Testimony, Attachment A, p. II;
Tr. 419-20, 472-76; Permittee Exs. SW-1 and SW-2).

2. (Revised 1.D. Finding of Fact 2)

The slurry mixture to be used in constructing the slurry wall will contain
approximately 2—4% prepared bentonite, 11% cement and 85—87% water
(Permittee Testimony p.1; Tr.1203-04). The prepared bentonite is being
supplied by the American Colloid Company (Tr. 222), and consists of bentonite
to which an organic polymer wetting agent is added (Tr. 226, 246, 678,'736-37).

Bentonite is a natural montmorillonite clay which, in this case, is mined in
1t ‘1

*The Staff’s prepared testimony is incorporated into the transcript following page 534.
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Wyoming. It consists of silica, alumina, chemically-bound water, ferric oxide,
magnesia, soda and small fractions of other minerals, some of which are gypsum,
mica, feldspar, volcanic ash, and quartz (Permittee Testimony, Attachment A,
pp. III-IV; Tr. 223-24). Bentonite is chemically inert and possesses a unique
ability to absorb water and swell. It will swell from ten times to as much as
twenty times its dry volume (Permittee Testimony, p. 3; Tr. 225). The wetting
agent, polyacrylic acid, will be added to the bentonite to the maximum extent
of one quarter of 1% (Tr.221-22, 226, 678-80). The purpose of the wetting
agent is to increase the speed of swelling and gelling of the bentonite on mixing
with water (Tr. 226). When a wetting agent is used, the swelling and gelling of
the bentonite which ordinarily requires a period of eight hours for completion
may be accelerated to two hours (Tr. 227). In the preparation of the slurry, the
cement will be added to the mixture after the bentonite has been fully and
completely dispersed in the water (Tr. 261).( The cement has no effect on the
intrinsic properties of the water-bentonite mixture and is added to increase the
viscosity of the slurry and to give additional erosion protection to the proposed
slurry wall (Permlttee Testimony, p. 3; Tr. 261, 687-88, 1015-16).

3. (Reinstated 1.D. Finding of Fact 3)

The slurry wall construction will require approximately 70 tons of bentonite
(delivered in closed rail cars) and 250 tons of cement (delivered in bulk transport
trucks) (Permittee Testimony, p. 2; Tr. 488). These materials are pneumatically
conveyed to closed silos for storage next to a mixing plant which is close to the
southeast corner of the excavation (Permittee Testimony, Attachment A, p. IV;
Tr. 339-347).

4. (Revised 1.D. Finding of Fact 4)

The preparation of the slurry mixture and the injection of the slurry mixture
into the ground will be performed by the Thatcher Engineering Company and
the Germany-based Holzmann Company acting as a joint venture (Tr. 296-97,
333, 994). The Holzmann Company has had extensive experience with
installation of slurry walls in Europe (Permittee Testimony, Attachment A,
pp. I-II; Tr. 491-93, 808-21, 1024-27). Additionally, the joint venture has had
experience with the type of equipment to be used at Bailly in installing
approximately 30,000 ft? of slurry wall at the Permittee’s Schaffer site (Tr. 849,
1200; see Finding of Fact 17, infra). Some equipment and the technical people
to supervise the preparation of the slurry mixture and the manner in which it is
injected into the earth are to be supphed by the Holzmann Company. Thatcher
Engineering Company will supply other equipment and personnel necessary to
perform the work (Tr. 333-34, 802-06, 821-22, 825-26, 833, 994-95).
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5. (Reinstated 1.D. Finding of Fact 5)

The method of preparing slurry mixture is as follows: (1) the dried prepared
bentonite is transported from its storage silo by means of a screw auger located
at the bottom of the silo to an adjacent mixing plant, and is mixed with water
while enroute to the mixing plant; (2) this mixture is thoroughly blended by
repeated recycling in the mixing plant until it reaches the proper consistency;
(3) the dried cement, from its storage silo, is conveyed by hose with a screw
auger to the mixing plant where it 1s added to the bentonite and water mixture;
and (4) the mixture of prepared bentomte water and cement in turn is blended
by recycling in the mixing plant until it reaches the proper consistency
(Tr. 343- 47)

6. (Revised I.D.‘Finding of Fact 6)

Qualified personnel on site with experience in slurry wall installation will
supervise the mixing time and, as part of quality control, will test the slurry
mixture in order to ascertain that it has the desired characteristics and adjust the
proportion of bentonite if necessary.® Samples will be taken from the mixing
plant and the container from which the slurry is actually pumped into ‘the
ground. Specific weight of the slurry will be measured twice daily by use of a
mud balance, testing equipment approved by the American Petroleum Institute.
Viscosity will also be tested twice daily by the marsh funnel test. Sedimentation
will be determined on the basis of observation of samples after six, twelve, and
twenty-four hours. Finally, in addition, the slurry will be tested for permeability
before injection. Also, permeability tests will be performed on samples from the
installed wall taken approximately three feet below the surface (Tr. 334-38, 859,
1008-09, 1213, 1236-37).

7. (Revised L.D. Finding of Fact 7)

The slurry mixture is to be placed into the earth by means of a vibrating
steel I-beam. The steel I-beam has a width of approximately 31Y% inches, 12¥
inches flanges and will be approximately 55 to 60 feet long. Running lengthwise
down the middle of the steel I-beam and welded to it will be a 1%, inch injection
pipe, at the bottom of which is a nozzle. The leading edge of the steel I-beam is
plated with a blade similar to the type used on earth graders or is built up with a
hard-surfaced material such as stellite. The steel I-beam is connected to a
vibrator, which is connected to a lead by two clamps. The lead is used to control
the vertical allgnment of the steel I-beam during insertion into the ground. The

¢The site manager for NIPSCO is responsible for assuming that specifications are met
and tests performed. He will perform similar tests on occasion in order to verify the results.
Finally, the NIPSCO quality assurance personnel will perform audits of the work done by
others (Tr. 444-45).
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equipment is supported by a construction crane (Tr. 351-60, 692-99, 834-38,
840-45, 876-78, 892-99, 919-20, 924-29; Permittee Testimony, Attachment A,
p. II). Alignment of the steel I-beam for entry into the ground is achieved by
using a piece of reinforcing steel as a peg which marks the back flange of the
previous beam or, in the case where a new line of insertions is to be made, one
hydraulic jack at the bottom of the beam is used to bring the beam into vertical
plumbneés. Plumbness is checked by the foreman by observing pendants or
plumbs that are hanging on the leads plus a four-foot carpenter’s level capable of
being read to within a quarter of an inch within four feet (Tr. 929-930).

8. (Reinstated 1.D. Finding of Fact 8, with additional references)

The slurry mixture is pumped from the mixing plant into a container on a
skid which is located behind the vibrating steel I-beam equipment. The mixture
is then pumped to the top of the steel I-beam and into the injection pipe
attached to it. The slurry mixture is injected under a controlled pressure of
about 150 to 200 psi as the steel I-beam begins to penetrate downward into the
earth (Tr. 347-48, 1020-23). The steel I-beam is then vibrated through the sand
until it penetrates a water impervious clay layer that underlies the site
(Tr. 361-62). Penetration into the clay layer, which ‘will be approximately
6 inches, can be determined by the following three indicators: (1) a change in
the sound of the vibrator; (2) a change in the reading on the ammeter located on
the generator that supplies power to the vibrator; and (3) a change in the rate at
which the slurry is being injected (Tr. 362). The depth of penetration into the
clay can be determined from calibrations on the I-beam (Tr. 363). As the steel
I-beam is extracted from the earth the slurry mixture continues to be injected,
filling the void left by the steel I-beam. This procedure is repeated with a
minimum overlap of 4 inches on each insertion to obtain continuity between
individual sections (Permittee Testimony, Attachment A, p. II; Tr. 366, 471-72,
845-48, 930-31).

9. (Revised L.D. Finding of Fact 9)

When injected under pressure, the slurry fills the area representing the
beam’s cross section and may penetrate the spaces between individual grains of
sand. It forms an impermeable barrier to the flow of water. The slurry mixture
will gel within two hours and the wall will remain plastic and thixotropic
indefinitely after installation (Permittee Testimony, p.3 and Attachment A,
p. IV; Tr. 1231-32, 1244-47). Used in this context, the term thixotropic refers
to the ability of bentonite to gel, to liquify when subject to shearing stresses,
and then to regel (Tr. 1014). The addition of cement to the slurry does not
affect this characteristic (Tr. 238-39, 1015-16, 1183-84).

68



10. (New) e )

There are two areas where the slurry wall will be penetrated by pipes coming
from the plant to areas outside.the slurry wall. The circulating water pipes will
run from the condenser to the cooling tower located south of the excavation
penetrating the south slurry wall. A 36" drainage pipe may penetrate the north
slurry wall (Tr. 790-96; Board Exs. SW-1 and SW-2). However, suitable means of
sealing the area around these .pipe penetrations have been identified and such
penetration of the slurry wall will have an insignificant effect on its overall
performance as a water barrier (Tr. 720, 866-68).

11. (New)

The top of the slurry wall at the south end of the excavation is planned to be
at elevation +24 feet although observation well No. 18, some 600 feet to the
east, has recorded water levels as high as +25 feet (Tr. 881, 904-05). Selection of
the 24-foot elevation was based on an assessment of what groundwater levels are
likely to be at the south end of the wall (Tr. 875). The assessment includes
observations made since 1972 (Tr. 875) and recognizes that groundwater levels
at the slurry wall can be expected to be somewhat lower than at well No. 18
(Tr. 886-87). There exists a westward gradient from observation well No. 18 to
the excavation (Tr.1115-16). If the slurry wall is installed, the westward
gradient would disappear and the groundwater level could on occasion rise
higher than the slurry wall (Tr. 1125-28). If this occurs, there would be some
differential head but the amount of seepage would not be significant
(Tr. 888-90).

12. (Reinstated 1.D. Finding of Fact 10) -

After the slurry wall has been installed, the groundwater “captured” within
the excavation will be removed by pumping with sump pumps. The lowest depth
to which that water will be pumped is elevation —4 feet, the same level as
previously contemplated with well-point dewatering. The sump pumps will also
be utilized to remove any casual water which may enter the excavation and
limited seepage which may occur through the slurry wall or the bottom of the
excavation (Tr. 423-28).

13. (New)

In the event a leak should develop in the slurry wall, it will be possible to
determine the general area of the leak by observing where water is entering the
excavation (Tr. 856-57, 1030, 1035, 1415). Such a leak can be repaired either
by repeating installation of a slurry wall with the vibrated.beam in the area
where the leak exists or by drilling into the wall in that area and pumping slurry
into the hole (Tr. 1032-33, 1179-80).
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14. (Reinstated 1.D. Finding of Fact 11, with additional references)

Approximately 50 borings have been made on the Bailly site. Although these
borings were made well in advance of any plan to install the slurry wall and,
consequently, do not coincide precisely with it, 24 were within or adjacent to
the area to be enclosed by the slurry wall. These borings are extensive enough to
provide adequate knowledge of the site, the underlying soils, and the clay layer
(Applicant Ex. IB and Figures 2.5-2.1 through 2.5-2.20, Applicant Ex. 6 in basic
licensing proceeding; Permittee Ex. SW-2; Tr. 312-15, 317, 404-18, 462-63,
507-08, 700-01, 1039-40, 1184-85, 1198-1200). The Board finds that the Bailly
site has suitable underlying soil structure for slurry wall installation.

15. (Reinstated 1.D. Finding of Fact 12, with additional references)

The borings which have been done indicate that an impervious clay layer
underlies the entire area to be enclosed by the slurry wall. However, at the south
end of the excavation the layer thins. Should it turn out that no clay layer is
encountered at the south end, the vibrated beam would be inserted as deep as its
physical dimensions permit. This would provide at least a partial water barrier
because of the lengthened path of flow (Tr. 499-501, 1006-08, 1416). The
possibility exists that seepage may occur under the wall or through the clay in
that portion of the excavation. Because of this, the Permittee intends to install a
cutoff slurry wall running east-west across the excavation dividing it into
northern two-thirds and southern one-third segments. The cutoff wall will be
reduced in height as the excavation is deepened. It will still, however, aid in
keeping the northern segment of the excavation dry in the event of leakage in
the southern segment (Permittee Testimony, AttachmentA p.1I; Tr 419-20,
472-76,1041-42, 1128-29, 1180-81).

16. (Revised 1.D.Finding of Fact 13, in part)

Experience in the use of slurry walls as water barriers has been favorable.
The slurry wall technique has been used effectively in Europe for approximately
15 years (Permittee Testimony, Attachment A, p.I) and witnesses from the
Holzmann Company testified to personal knowledge of various construction
projects in Europe where slurry walls have been successfully installed
(Tr. 386-94, 1180).

17. (New)

Two tests using slurry walls have recently been carried out by the Permittee
at its Schaffer Generating Station. The slurry walls in these tests were installed
by the same contractor who is to install the slurry wall at Bailly and the same
vibrating beam technique was employed, using the same type of equipment to be
used at Bailly and a similar slurry mixture. Also, the sands at Schaffer are similar
to those underlying the Bailly site. The tests were performed by installing
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12" x 12’ test cells enclosed by slurry walls. Groundwater within the cell was
pumped out and, allowed to recover while monitoring was conducted with
piezometers within and outside the cell. On the first test, calculations indicated
that the permeability of the walls to water was considerably greater than had
been anticipated. Therefore, a second cell was installed. On the second test,
calculations showed that, after 60 hours of recharge, the permeability of its walls
was substantially less than that resulting in the first test (Tr. 1187-91, 1220-23).
The high permeability in the first cell was caused by electrical and mechanical
difficulties and the need for readjustments in the composition of the slurry
mixture. Because of the limited size of the cell, substantial portions of the slurry
wall in the first test were installed using the wrong slurry mixture before the
difficulties were discovered and corrected (Tr. 1187-88, 1202-04, 1230-31,
1233-35, 1250). The permeability of the wall in the second cell was calculated to
be 4 x 1077 cm/sec, which is four times larger than had been anticipated from
laboratory tests. If one assumes that the wall permeability at Bailly will also be
4 x 1077 cm/sec and the wall thickness the same as at the test cell, the leakage
through the Bailly wall into the excavation would be 25 gallons per minute
rather than 3 gallons per minute (Tr. 1187-91, 1194-95, 1233-44). Although the
seepage is greater than initially anticipated, a slurry wall of such permeability
would still provide a substantial barrier to the flow of groundwater at the Bailly
site.

18. (New)

The Board has considered the possibility of sand boils occurring near the
south end of the slurry wall, as such sand boils could reduce the wall's
effectiveness (Tr. 1360, 1469-74). Considering the entire evidence on sand boils,
the Board finds that it is highly unlikely that sand boils will occur.” Also, in the
event that sand boils did develop, there would be visual indications in the
excavation (Tr. 1495, 1504-05), and filters or local dewatering would be used to
correct the situation (Tr. 1403-05, 1421-23). Therefore, the Board has con-
cluded that sand boils, if they do form, will not substantially reduce the
effectiveness of the slurry wall.

19. (Reinstated LD, Finding of Fact 13, in part)

Considering the slurry wall proposal as described on the record, the Board
finds that there is a very high likelihood that the slurry wall will be as successful
as predicted; that is, that it will keep the excavation dry, with only minor water
seepage, which will be removed by local sump pumps in the excavation. Even if
the wall is not as successful as anticipated, the Board finds that there is even a

"See the detailed discussion on the formation of sand boils in Section B of the
Supporting Opinion, infra.
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higher likelihood that the slurry wall will be at least substantially effective as a
water barrier. The Board finds, therefore, that construction of the slurry wall
will virtually eliminate or substantially reduce the need for any dewatering by
well points. ' '

B. -Effects on ‘Mlonitoring

20. (Reinstated 1.D. Finding of Fact 14)

1

When the Permittee discussed its proposal to construct a slurry wall with the
Staff, the Staff requested the Permittee to identify a criterion for the success or
failure of the slurry wall. The Permittee chose 450 gpm as an upper limit on the
amount of seepage that could come into the excavation, this being the amount
of seepage that could be handled with relative ease by the two sump pumps
(Tr. 431-34). The Permittee amended this position at the hearing, indicating
that, if the seepage exceeds 450 gpm, it would evaluate the situation at the time
to determine what measures to take. The Permittee stated that, in the event of
substantial seepage, it could use either additional sump pumps or well points, or
both, with the slurry wall still a partial water barrier (Tr. 430-38, 483-86).

21. (Reinstated 1.D. Finding of Fact 15, with additional references)

The Staff in requesting a criterion had done so to secure a decision point;
that is, a point at which the Permittee might change its pumping system to
eliminate substantial seepage into the excavation. The reason for this criterion is
the Staff’s concern that, if there is a change from sump pumps to well points,
the well points might not be uniformly distributed. If the well points were
concentrated in certain locations, this could have an adverse impact on the
effectiveness of the monitoring program and require that the monitoring
‘program be reevaluated (Tr. 535-38). The Staff, however, indicated its actual
concern was not to fix a specific number of gpm as an action point but to'be
notified in advance of any change by the Permittee to well points for dewatering
(Tr. 555-62, 948-49, 962-68, 976). The Board finds that an absolute figure or
criterion for changing to well points is unnecessary.

22. (Reinstated 1.D. Finding of Fact 16, with additional references)

The Permittee has made a commitment to a program for monitoring
‘groundwater levels during construction and to the mitigation of any off-site
effects (Tr.'439-40). As part of the existing monitoring program there are four
observation wells east 'of the excavation and a fifth monitoring well in the
vicinity of the cooling tower. Further, the Permittee has made a commitment to
install two additional observation wells on the site to ascertain any effects on the
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groundwater table beyond the outer boundary of the slurry wall (Permlttee
Testimony, Attachment A p. V; Tr. 4728-30, 859-60, 891-92).8

23. (Reinstated 1.D. Finding of Fact 17)

In view of the importance of maintaining the effectiveness of the monitoring
program, the Board finds that the Permittee should advise the Staff in advance
of any changes in the dewatering operation necessitated by substantial water
seepage into the excavation. The Board, therefore, finds it warranted to require
that, in the event water leakage into the excavation would be so large as to
necessitate the use of well points, the Permittee shall notify the Staff in advance
of any such change. Further, the Board finds it warranted to require the Staff,

upon notification, to take appropriate action to determine the effectiveness of
the monitoring program, to revise the momtormg program, if necessary, and to
require remedlal action, if appropriate.’

C. Specific Environmental Effects

24. (Reinstated I.D. Finding of Fact 18)

Traffic The prepared bentonite is to be transported to the site via closed
railroad cars. The total prepared bentonite shipment will amount to only four
rail cars (Permittee Testimony, p.2). The cement to be used in the slurry
- mixture is to be delivered by truck. Approximately 250 tons of cement is
required and the Permittee estimated that that amount represented 11 truck
loads (Tr. 488). The transportation of the prepared bentonite and the cement to
the site will not significantly affect local rail or vehicular traffic (Tr. 567-68) and
will have a negligible environmental effect.

25. (Reinstated'I.D. Finding of Fact 19)

Dusting of Spillage The prepared bentonite and the cement will be
transported to the site in closed vehicles and pneumatically conveyed into closed
silos where it is stored until transferred to the mixing plant and then to the
injection pipe located on the steel I-beam through which pipe the slurry mixture
will be injected into the ground. The closed containers and the pneumatic
conveying system negate the likelihood. of any dusting or spillage.

26. (Reinstated LD. Finding of Fact 20)

Noise The noise associated with the vibrator for the steel 1-beam is far less
than the noise associated with piledriving through the use of hammers. It is

®We note also that, at the request of the National Park Service, the U.S. Geological
Survey has installed two observation wells on NIPSCO property (Tr. 1065, 1077-80).
®These requirements are set out in the Conditions section, infra.
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. comparable to the sound of a big noisy motor bike (Tr. 480). Such an amount of
noise would be a small increment to the level of noise at a construction site
(Tr. 566-67). In view of this, the noise associated with the vibrator will have
only a negligible environmental effect.

27. (Reinstated 1.D. Finding of Fact 21)

Migration of Slurry The groundwater ve10c1ty of less than ten feet per day
(Tr. 394-95), the viscosity of the slurry and its interaction with the soil, and the
short time in which the slurry becomes fully gelled make the possibility of
migration beyond the immediate area of the wall very remote (Permittee
Testimony, Attachment A, p.1V; Staff Testimony, p. 4; Tr. 39597, 476-77,
544-48, 568-70). There will be virtually no interaction between the slurry and
the groundwater while the s]urry is gelling. Groundwater in contact with the
outer boundary of the slurry would dissolve out very low levels of sodium and
calcium, thereby increasing minutely the total dissolved solids in the ground-
water (Tr. 264-66).

28. (Reinstated I.D. Finding of Fact 22)

Leaching of the Wetting Agent, PonabryIié Acid A small amount of the
wetting agent additive, polyacrylic acid, will be uniformly distributed through-
out -the 70 tons of bentonite. When water is added, the polyacrylic acid dissolves

“and reacts with free sodium ions in the bentonite to form a neutral salt. In

performing its function as a wetting agent, polyacrylic acid causes colloid
formation in the -bentonite-water mixture in minutes. There may be’ some
reaction with cement constituents with any free acid that has escaped
neutralization, but this will form water-insoluble compounds. There will be very
little, if any, free acid in the slurry wall and the possibility of having undissolved
acid injected into the ground is therefore remote (Tr. 240 53, 261 263-64, 270,
549, 564-66).

29. (Reinstated LD. Finding of Fact 23)

. :+Vibrations The use of vibratory equipment will result in vibrations that can
be felt in the earth only within 20 to 25 feet and there will be a’'compaction
effect within only 2 to 3 feet from the central line of the I-beam (Tr. 508-10).
The possibility of transmission off-site is so remote that it does not warrant
further consideration (Tr. 576-77). The Board finds that wbratory effects will be
felt only onsite. .

30. (Reinstated 1.D. Finding of irac:'24)

Molds The record indicates that there is little likelihood of molds being
formed as a result of the slurry wall construction (Tr. 581-83).
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31. (Reinstated I.D. Finding of Fact 25) .

Seismological Significance The nature of shock wave ‘transmission through
the earth and the relatively small.size .of the slurry wall indicate that
construction of the slurry wall will not have any seismological significance and
does not requlre further exploration (Tr. 461-62, 572- 75)

32. (Remstated 1.D. Fmdmg of Fact 26)

Environmental Effects of Leaving thé"Slurry Wall in Place The slurry wall
will remain in place indefinitely after serving its purpose of maintaining a dry
excavation for about two years. The wall will not disintegrate and will remain
intact unless artifically removed (Tr. 236, 267-69). No adverse environmental
effects were identified in connection -with the wall’s remaining in place
mdei‘ mtely

33. (Remstated LD. Fmdmg of Fact 27)

' Decommzss:onmg If the method of decomm1551on1ng chosen were to leave
.the facility in place, the slurry wall presence would have no other environmental
impact than it had during the lifetime of the facility. If the method of
decommissioning chosen.involved removal of all the structural material and
converting the site back to some other use, the only identifying impact would be
that of enlarging the -excavation so as to remove the slurry wall. The
environmental impact would be insignificant (Tr. 577-78).

34. (Reinstated 1.D. Finding of Fact 28) o '

‘" Perturbation in the Groundwater Flow Since the slurry wall is larger than

the building complex, there will be a slight modification of the local
"perturbation in the groundwater flow around the perimeter of the facility. It is
not expected to result in any offsite effect in view of the wide extent of the
total groundwater flow (Tr. 489-90, 543-44, 939, 945-47).

35. (Reinstated I.D. Finding of Fact 29) .

Removal ‘of Cutoff Wall ' The east-west cutoff slurry wall will be removed as
construction 'proceeds. Although-plans for disposal of this debris are not
-definite, it may be used with other excavation spoils in the dikes of the existing
ash ponds’ on-site (Tr. 463 64, 584- 85) No adverse environmental impact was
1dent1f ed from such use.”

36 (Remstated LD. Fmdmg of Fact 30)

' Radzoacttve Releases The slurry wall would a1d in preventmg off site
migration of any accidental release of radioactive liquid into the groundwater
should such occur during operation of the facility.
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37. (Reinstated 1.D. Finding of Fact 31) : . oo

Elimination of Dewatermg The slurry wall, if successful, will eliminate the
need for extensive pumping of water out of the ground through the well-point
system of dewatering. The Board considers that the chances of the wall being
either totally or largely successful are high. The Board finds that there is an
environmental benefit from reducing or eliminating the need for dewatering
since the slurry wall provides a further protection against the remote possibility
of adverse effects off-site from site dewatering.

D. Cost-Benefit Evaluation ' o

38. (Reinstated 1.D. Finding of Fact 32)

The Board finds that the economic cost of the construction of the slurry
wall will be approximately $431,500 (Tr. 291). There will be no maintenance
cost and any repairs will be at the expense of the contractor (Tr. 447). To this
must be added the cost of having a sump pump operator on'duty which will
involve approximately $1,325 per month. The Permittec estimates that
dewatering will be necessary for a period of approximately 20 months, so the
sump pump operator cost will amount to $26,500, making the total cost of the
slurry wall proposal approximately $458,000 (Tr. 447). The cost of the slurry
wall proposal is comparable to the cost of the well-point déwatering system
originally proposed to be used by the Permittee. Installation of the well-point
system would cost $75,000 with operating costs estimated at $18,600 per
month. For the 20-month period there would be a total cost 'of about $447,000
for the well-point dewatering system. If the dewatering takes less than
20 months, there is an economic advantage in using the well-point system, but if
‘the dewatering is greater than 20 months, the economic advaiitage is with the
slurry wall proposal.

39. (Reinstated 1.D. Finding of Fact 33)

Considering all the factors set out in the previous findings of fact; the Board
makes the following. evaluation of the slurry wall proposal .from an environ-
_mental standpoint. The Board finds that the adversé environmeéntal impacts of
construction of the slurry wall are negligible and will n6t be felt off-site. Further,
the Board can identify no adverse environmental impact associated with the
slurry wall’s remaining in place indefinitely after construction of the Bailly
facility has been concluded. On the benefit side, if the proposed slurry wall is
successful, it will substantially reduce or eliminate the need for dewatering
during construction, thereby providing additional protection from the possi-
bility, although a remote possibility, of adverse environmental impact off-site,
particularly on the Indiana Dunes National Lakeshore, from dewatering during
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construction (Permittee Testimony, Attachment A, p. IV; Staff Testimdhy, p-2;
Tr. 596). The Board has found that the likelihood of success of the slurry wall is
high and therefore the additional environmental protection will probably be
achieved. From a cost standpoint, the Board considers that the slurry wall cost is
insignificant when the cost of the project as a whole is considered. Considering
all factors, the Board finds that the use of the slurry wall construction technique
is acceptable and that the construction of the slurry wall will be beneficial from
an environmental standpoint.

40. (Reinstated 1.D. Finding of Fact 34, with additional footnote)

The Board has also considered the ramifications of the slurry wall being
unsuccessful. In that event, there would be an economic detriment to .the
Permittee, but again this would not be significant when the cost of the entire
project is considered. While the ineffective slurry wall would remain in place on
the Permittee’s property, this also would be insignificant since there are no
identifiable adverse environmental impacts of the wall remaining in place.'®
Also, the construction effects are negligible, so no real environmental detriment
would occur even if the wall failed totally. The Board considers the risk of
failure to be acceptable from an environmental standpoint when weighed against
the potential for added environmental protection represented by the slurry wall
proposal. In addition, if the wall is unsuccessful, the Permittee will revert either
totally or in part to.the well-point dewatering system which was previously
considered at length and .approved after having been found to be environ-
mentally acceptable by the prior Licensing Board and the Appeal Board (Bailly
Initial Decision; RAI-74-4, 557 at 589-591; ALAB 224, RAI-74-8, 244 at
258-260, 273-274).

41, (Remstated L.D. Finding of Fact 35)

Overall, the Board concludes that the potential env1ronmenta1 benefit from
the slurry wall construction substantially outweighs the negligible adverse
impacts associated with the slurry wall proposal. The Board finds, therefore, that
the appropriate action to be taken in this proceeding is to approve the slurry
wall proposal and authorize its use by the Permittee. .

42, (Reinstated LD, Finding of Fact 36) ‘

In addition, the Board has considered the effect its approval of the slurry
wall construction has on the cost-benefit evaluation made in the basic licensing

1%There was a suggestion that a situation could occur after installation of the slurry wall
where greater dewatering would be needed than if the wall had not been mstleled The
Board considers this postulated situation too remote to be considered as a’ posslble
environmental effect. See the detailed discussion on this in Section B of the Supporting
Opinion, infra.
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proceeding. The Board concludes that the slurry wall, if successful either totally or
partially, provides further support in the cost-benefit evaluation in favor of
the construction permit. On the other hand, if the wall is unsuccessful, the
negligible adverse impact resulting from its construction and remaining in place
would not affect the cost-benefit balance to such an extent that construction of
the project should be rejected. The Board finds that the benefits from
construction of the Bailly facility would still outweigh the costs, even if the
slurry wall were installed and were totally unsuccessful.

Il. CONCLUSIONS OF LAW

1. (Reinstated I.D. Conclusion of Law 1)

The Board’s authority in this proceeding is based on the Commission’s
Memorandum and Order of October 3, 1974, directing that a hearing be held on
the environmental effects of construction of the slurry wall.

2. (Reinstated I.D. Conclusion of Law 2)

The Commission’s Memorandum and Order of October 3, 1974, by
necessary implication vests in this Board the power to approve or reject the
slurry wall proposal based upon the Board’s evaluation of the environmental
effects of that proposal. The Board, therefore, has the authority to grant or deny
permission to the Permittee to construct the proposed slurry wall.

3. (Reinstated 1.D. Conclusion of Law 3)

The Commission’s Memorandum and Order of October 3, 1974, directing
that a hearing be held on the slurry wall proposal, is based upon the agency’s
statutory responsibilities under the National Environmental Policy Act of 1969
(NEPA) 42 USC 4321 et seq.

4. (Reinstated I.D. Conclusion of Law 4)

As this proceeding is based upon the Commission’s NEPA responsibilities,
this Board must consider whether any action authorized as a result of this
proceeding will affect the cost-benefit evaluation previously made in the basic
licensing proceeding.

5. (Reinstated I.D. Conclusion of Law 5)

Assessing the effect of any action permitted in this proceeding on the prior
cost-benefit evaluation does not involve reopening of the other elements of that
cost-benefit evaluation for litigation.
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IV. SUPPORTING OPINION

In this portion of the Initial Decision, the Board will provide a memorandum
opinion to discuss and support certain of its findings of fact, conclusions of law,
and other rulings made in this proceeding.

A..Proposed Findings of Fact and Conclusions of Law '

Any proposed finding of fact or conclusion of law submitted by the parties
hereto or by the State of Illinois, which finding or conclusion is not
incorporated directly or inferentially into this Supplemental Initial Decision, is
herewith rejected as being unsupportable in law or fact, or as being unnecessary
to the rendering of this Supplemental Initial Decision.

B. The Position of the State of Illinois and the Joint-Intervenors

The State of Illinois in its proposed findings of fact and conclusions of
law took the position that inadequate evidence had been introduced to
determine (1) whether and to what extent the slurry wall will be effective; and
(2) whether and to what extent there will be adverse environmental effects from
installation of the slurry wall. Since the Joint-Intervenors adopted the proposed
findings of the State of Illinois, the Board will deal with both as a unified
position. We will refer to the unified position herein as that of Illinois.

- Basically, llinois attacked both the adequacy of the information gathered on
hydrology and geology at the Bailly site, and the methods employed by the
Permittee to secure that information. The Board has carefully considered the
testimony of the Illinois witnesses and their proposed findings, but has
concluded that the argument that the record is inadequate is not persuasive.!!
Generally, Illinois’ contention of inadequacy was that better information should
be obtained or that better methods should have been used. It should be noted
that the thrust of the Illinois testimony was not that the Permittee’s evidence
was inaccurate. The Illinois attack, therefore, did not go to the merits of the
hydrological and geological information relied upon by the Permittee. In
considering the Illinois position, the Board will first deal with the effectiveness
of the slurry wall, then with the environmental effects, and lastly with the
adequacy of the monitoring.

v

I 1

1 The Board will not set out as detailed an analysis of the Illinois evidence as is
contained in the Permittee’s and the Staff’s proposed findings. However, the Board
specifically notes that substantial portions of those analyses are valid.
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1. Effectiveness of the Slurry Wall

Several of the principal concerns of Illinois related to the basement clay
]ayer into which the slurry wall is to be driven. Borings carried out over a
number of years indicate that the clay layer appears to underlie the entire area
to be enclosed by the slurry wall. Illinois witnesses suggested that additional
information should be obtained in order to determine the permeability of this
clay layer beneath the slurry wall. However, witnesses for both the Permittee
and Joint-Intervenors testified that only small or insignificant quantities of water
would pass through the clay layer (Tr. 1128, 1223). In addition, an Illinois
witness agreed that clay has a very low permeability (Tr. 1279-80). The Board
feels the testing of the opinions of these witnesses through additional
measurements would not be particularly useful since no witness suggested that
permeability of the clay layer was such that it would allow large quantities to
seep into the excavation.

At the south end of the excavation the layer thins (Permittee Exhibit IB and
Figures 2.5-2.1 through 2.5-2.20, Exhibit 6 in basic licensing proceeding; Exhibit
SW-2; Tr. 312-15, 317, 404-18, 462-63, 507-08, 700-01, 103940, 1184-85,
1198-1200). Although the borings reveal the existence of a clay layer in the
excavation area and its presence 230 feet to the south, a witness for Illinois
expressed doubt about the intervening area (Exhibit SW-2; Tr. 1401-03) and
alleged that if the clay layer did disappear in the region of the slurry wall, there
would be no base into which to tie the wall and groundwater would seep around
the bottom of the wall and seriously compromise its usefulness. Testimony by
the Permittee’s witness indicated that in the event that no clay layer were
encountered, the vibrated beam would be inserted as deep as its physical
dimensions permit. This alone would provide a water barrier because of the
lengthened path of flow (Tr. 499-501, 1006-08, 1416). Also, the Permittee
intends to install a cutoff slurry wall running ‘east-west across the excavation
dividing it into northern two-thirds and southern one-third segments. While this’
cutoff wall will be reduced in height as the excavation is deepened, it will
nonetheless aid in keeping the northern segment of the excavation dry in the
event of leakage in the southern segment (Permittee Testimony, Attachment A,
p-1I; Tr. 419-20, 472-76, 1041-42, 1128-29, 1180-81). In the '‘Board’s view,
there is sufficient information concerning the underlying soil structure at the
Bailly site to indicate that there is a high likelihood that the slutry wall will be at
least partially effective and that information obtained from additional borings at
the south end of the excavation would not be of significant help in the decision
whether to approve the slurry wall.

The thinning and the potential disappearance of the basement clay layer
raised another concern on the part of lllinois, namely the possibility of the
development of sand boils. At the hearing there was some ambiguity as to the
mechanism by which boils might develop and as to whether the conditions
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necessary for the formation of the sand boils would exist at the Bailly site. One
Illinois witness stated that, in the absence of a clay layer beneath the slurry wall,
the differential head caused by the wall could occasion flow underneath the
wall, and might result in the development of a sand boil (Tr. 1420). In answer to
questions, another Illinois witness stated it was not likely that sand boils would
develop by that mechanism. He concluded that, if the slurry wall were to be
installed and the clay layer was nonexistent, there would be no sand boils
(Tr. 1506-07). Again, in answer to questions put to him by the Board he stated
the opinion that an artesian pressure on the aquifer under the clay layer is a
prerequisite to the formation of a sand boil (Tr. 1479, 1509-10). He stated that
artesian aquifers might exist below the clay layer at the Bailly site but claimed
he did not have sufficient information to determine whether in fact they do,
exist (Tr. 1511-12). However, in the Board’s opinion, the evidence was sufficient
to conclude that artesian pressures do not exist at the Bailly site since the water
level data shown on the boring logs do not reveal any artesian pressure
(Tr. 1485, 1512, also PSAR Sec. 2.4.22 and Table 2.4-7; Tr. 1480-83, 1512).
Assessing all the evidence on sand boils, the Board considers it unlikely that sand
boils would occur at the Bailly site. '

The remote possibility was raised by one Illinois witness t'hat, sand boils
might propagate, which could lead to a condition where the sand underlying the
basement clay layer might be eroded away, causing voids and eventually the
breakup of the clay layer. Conceivably, it was postulated, this could produce a
deteriorating situation which would require more dewatering than would have
been necessary had the slurry wall not been built in the first place. This would
come about if there were artesian pressure in the aquifer below the clay layer
causing a differential in pressure. If this were coupled with a total failure of the
slurry wall and a breakup of the clay layer from sand boils, theoretically this
could require more dewatermg than if the slurry wall had not been installed. The
greater dewatering would result from having to pump water out of the aquifer
above the clay Iayer as well as having to pump out water forced up from the
lower aquifer by the artesian pressure. However, the Board feels that this is too
unlikely a situation to be considered as a.possible adverse environmental effect
of slurry wall construction.” First, the evidence suggests there is no artesian
pressure in the aquifer below the clay layer. Secondly, sand boils are readily
noticeable and it is inconceivable that the Permittee would not take corrective
action in sufficient time to prevent a breakup of the clay layer. Thirdly, the
possibility of the sand boils only exists at the south end of the slurry wall and
the overall thickness of the other portions of the clay layer strongly mitigates
against its breaking up in such substantial amounts that would be necessary for
the postulated situation requiring greater dewatering. Lastly, the very witness
who suggested this possibility frankly admitted that in his expert opinion the
slurry wall could not totally fail, a necessary prerequisite for the hypothetrcal
greater dewatering situation.
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“‘Another area of uncertainty raised by the 'State ‘of Illinois witnesses"
concerned the life expectancy of the wall. It was postulated that the calcium
ions in the groundwater will exchange with sodium jons of the bentonite in the -
wall over a period of time resulting in “syneresis,” an expulsion of water from
the clay gel causing a cracking of the gel (Tr. 1330). This theoretically could lead
to an increase in the permeability of the wall and its deterioration with time
(Tr. 1332, 1361). The implication was that the wall might deteriorate within the
time period it was needed, i.e., two years. Although the phenomenon was
demonstrated in the laboratory, the weight of experience relating to installed
slurry walls in Europe does not bear out the likelihood of wall failure in two'
years (Tr. 1388, 139091, 1393). Moreover, the same witness testified that'
bentonite slurry water barriers installed in ponds in Illinois were still function'ing
very well after four years. The presence of an immensely greater calciiim ion
concentration due to the cement in the slurry wall mixture than'is found in’
water and the maintenance of the integrity of bentonite cement slurry walls
overy many years also weigh against the meamngfulness of * syneresis" as a cause
of wall failure (Tr. 1394-95).

Also, questions were raised on the continuity of ‘the slurry wall’ smce
obviously this is a factor in determining the effectiveness of the slurry wall as a
water barrier. Although the 'sections of the wall are overlapped by 4" at the top
of the wall and the vertical alignment 'is carefully controlled (see references in
Finding of Fact 7, supra), the problem of assuring the overlap at the bottomn of
the wall, thirty feet below the surface, is one that must be considered. This
problem became of greater concern when it was learned that the slurry ‘wall may
be only 3" thick rather than 18" ds Was originally anticipated. A ‘Permittee
witness, in answer to Board questions (Tr!1232-33), pointed -out that, in
addition to maintaining vertical alignment to an accuracy of one-half percent
the beam tends to follow the path of least resistance and hence'will follow the
hole made by the previous insertion, thereby assuring contmurty with the
previous section down to the clay layer In addition, the beam flanges are 12"
wide so that a misalignment of about 6" could be tolerated before there would
be a crack between sections (Tr. 1232- 33) On the basis of this testimony the
Board ¢oncluded that there is a high probabrhty that the wall would be
continuous.

'

2, Environmental Effects of the Slurry Wall ' ’
o f : ' ' ! f

Ilinois also contends that, from the evidence presented at the hearing, a
reasonable - determination cannot be made on the environmental effects of the
slurry wall. As in their argument on the effectiveness of the slurry wall, Illinois
claims that the hydrological and geological studies performed at the site are not
sufficient for this purpose. However, Illinois does not identify any specific
environmental effect of the slurry wall which the Board has not assessed. The
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Board in its Findings of Fact has enumerated 14 specific environmental effects
which it considers as possibly relating to the slurry wall. In the Board’s view, the
evidence presented at the hearing provides an adequate basis for the evaluation
of those specific environmental effects. It should be noted that Illinois does not
attack the analysis made of these specific environmental effects on the merits.

Reviewing the entire record, the Board considers that it contains adequate
information for a reasonable evaluation of the environmental effects of the
slurry wall.

3. Effects on M'onitoring

Witnesses appearing for Illinois also criticized what they referred to as the
“monitoring system” as being incomplete or inadequate (Tr. 1266, 1356) The
witnesses® criticisms were mainly recommendations for additional monitoring
wells to determine with precision the effectiveness of the slurry wall (Tr. 1266,
1299, 1352, 1356). In the Board’s opinion, it is unnecessary to determine the
wall’s effectiveness with such precision since the amount of water which collects
in the excavation is a reasonable measure of wall effectiveness, even though this
in part is casual water (Tr. 1300). The Board has concluded that there is no need
to augment monitoring to determine the slurry wall’s effectiveness.

C. The Marie Testimony

The sole witness presented by the Joint-Intervenors was Mr. James R. Marie,
a hydrologist with the U. S. Department of the Interior, Geological Survey. The
Joint-Intervenors attempted to elicit testimony from Mr. Marie that would show
the amount of drawdown at Pond A in the Indiana Dunes National Lakeshore
and at the site boundary that would be occasioned by well-point dewatering to
the —4 foot level (see Offer of Proof, Tr. 1130-31).!2 Objections were made to
this proposed testimony by the Permittee and the Staff on the basis that it
constituted a relitigation of the potential drawdown that might be occasioned by
well-point dewatering of the site.

The Board sustained the objections to Joint-Intervenors’ offer of proof and
excluded the proffered testlmony by Mr. Marie.!® In the Board’s v1ew the

'2The offer of proof related to a shift in dewatering in the event of either total or
partial failure of the slurry wall, where the dewatering would then be accomplished totally
by well points. A review of the transcript indicates that the point. relied upon by the
Joint-Intervenors in either case is the shift to well-point dewatering (Tr. 1130-31, 1163-64).

'3The Board, of course, has not attempted to evaluate the proffered testimony on the
merits since it only has before it an offer of proof. However, the Board should note that the
figures in the offer of proof do not appear to be greatly different from the drawdown
figures given in the basic licensing proceeding, although there is some vanatlon This,
however, was not the basis for the Board’s exclusion of the testimony.
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impact of total well-point dewatering is not an environmental effect of the slurry
wall and is, therefore, outside the ambit of this particular reopened proceeding.
Further, the Board agrees with the Permittee and the Staff that admission of the
Marje testimony would, have opened the issue of well-point dewatering for
relitigation. This the Board does not have the authority to do.'* The
environmental effects of the drawdown from well-point dewatering and remedial
actions available were thoroughly litigated in the basic licensing proceeding and
this Board is bound by those determinations. In the event of total or partial
failure of the slurry wall resulting in a reversion to well-point dewatering, the
Permittee will be in the same position as if there were no wall and the resolution
of the well-point dewatering issue in the basic licensing proceeding will still
obtain. _ '

It should also be mentioned with regard to dewatering that the major
conmderatxon is the effectiveness of the slurry wall since that will necessarily
determme how much the need for dewatermg is lessened. In this regard,
Mr. Marie' testified that he had not done any analysis on partial effectiveness of
the slurry wall (Tr. 1155). He further stated that he did not have any opinion
regarding the environmental effects of the slurry wall (Tr. 1136-37).

Later in the heanng, the Joint-Intervenors moved that the Board reconsider
its ruling excluding the Marie testimony (Tr. 1440-41). This motion was again
opposed by the Permittee and the Staff. Basically, the request for recon-
sideration related to testimony that local well-point dewatering might be utilized
to prevent sand boils. It was apparent, however, from the testimony on sand
boils that any local well-point dewatering to eliminate sand boils would involve
substantially less than full well-point dewatering to keep the excavation site dry.
Additionally, the offer of proof did not connect the Marie testimony to local
well-point dewatering to remedy sand boils. The Board does not consider that
the testimony on sand boils forms a nexus making the proffered Marie testimony
relevant to the environmental effects of the slurry wall.

Overall, considering Mr. Marie’s other testimony, the J oint-Intervenors’ offer
of proof and the oral arguments relating thereto, the Board concludes that the
proffered testimony from Mr. Marie would not relate to the environmental
effects of the slurry wall and therefore was properly excluded at the hearing. To
have accepted the testimony would have constituted a reopening of the
well-point dewatering issue, an action that this Board is without authority to
take. The mandate to this Board in the Commission’s Memorandum and Order
of October 3, 1974 is to determine the environmental effects of the slurry wall

}4The Board makes no attempt to pass on whether the proffered testimony would be
sufficient to form the basis for a motion to the Commission or to the Seventh Circuit to
reopen the basic licensing proceeding for relitigation of the dewatering issue. It is sufficient
to note that such courses of action are open to the Joint-Intervenors if they choose to
pursue them. :
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and relitigation of well-point dewatering is outside the scope of the reopened
proceeding on the slurry wall.

D. Discovery

Prior to the commencement of evidentiary hearings, the Joint-Intervenors
submitted interrogatories to the Permittee and the Staff and also scheduled the
depositions of two of the Permittee’s employees. In addition, the Joint-
Intervenors served the Permittee with a request for production of documents.
Also, the State of Illinois served interrogatories on the Permittee, on the Staff
and on the Joint-Intervenors. .

The Permittee objected to the discovery requests and filed motions for
protective orders. The basis for the Permittee’s motions was that the
Commission Memorandum and Order of October 3, 1974 specifically stated that
the Staff and the Permittee shall make available to the intervenors all relevant
documents which are not privileged, but that there should be no additional
discovery. In view of this specific ruling on discovery by the Commission, the
Board sustained the Permittee’s objections, and granted the motions for
protective orders which it interpreted as motions to strike the discovery requests
(Board Order issued October 25, 1974, and Memorandum issued October 29,
1974; Tr. 7-9).

The Joint-Intervenors and the State of Illinois argued that the limitation on
discovery constituted a denial of procedural due process. However, as directed
by the Commission, the Permittee and the Staff did supply.all relevant
documents on the slurry wall. Further, the Permittee and the Staff voluntarily
responded to the interrogatories submitted by the Joint-Intervenors and the
State of Illinois. The Board noted that, while these answers to interrogatories
were received only shortly before or at the beginning of the evidentiary hearing,
an analysis of their contents did not reveal that there was any significant new
information. Nor was any request made to reopen the hearing on the basis of
information contained in the answers to these interrogatories.

Further, the Seventh Circuit in permitting the Commission to reopen the
proceeding did not alter the Commission’s limitation on discovery, even though
counsel for the intervenors had taken the position before the Seventh Circuit
that they would not oppose reopening of the agency proceeding on condition
that discovery be permitted.’ In any event, not only was the Board bound by
the Commission’s limitation on discovery!® but it should also be pointed out

VSThis position taken by the Joint-Intervenors was disclosed to the Board during the
October 25, 1974, telephone conference on the Joint-Intervenors® motion to continue the
hearing.

'éSince the presiding officer in a Commission proceeding has the power to limit
discovery under 10 CFR 2.740(b), obviously the Commission itself can limit discovery.
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that parties to judicial or quasi-judicial proceedings are not entitled to discovery
as a matter of right. NLRB v.Interborough Contractors, Inc., 432 F2d 854,
857-8 (2nd Cir. 1970), Cert. denied 402 U.S. 915; NLRB v. Vapor Blast Mfg.
Co., 287 F2d 402, 407 (7th Cir. 1961), Cert. denied 368 U.S. 823; Starr v. Com-
missioner of Internal Revenue, 226 F2d 721, 722 (7th Cir. 1955), Cert. denied
350 U.S. 993. In the Board’s view, the position on discovery taken by the
Joint-Intervenors and the State of Illinois had to be rejected.

The Board’s rulings on these discovery matters have bégn considered and
affirmed by the Appeal Board (ALAB-249, RAI-74-12, 980, 987).

Also, Illinois filed a second set of interrogatories and request for production
of documents dated December 26, 1974, which was voluntarily complied with
by the Permittee. No additional questions of discovery were presented for
determination in connection with this additional discovery.

E. NEPA Analysis

At the close of the hearing on November 7, 1974, the Board requested briefs
from the parties on the NEPA responsibilities of the Staff and the Board and on
the authority under which this proceeding is being held. These issues relate in
part to the Joint-Intervenors’ oral motion at the hearing to reopen the
cost-benefit balance in the basic licensing proceeding, which the Board had taken
under advisement (Tr. 65-81, 603-35). The Board has considered the briefs filed
and its analysis of the NEPA responsibilities follows.

Since the issue specified for hearing is the environmental effects of the slurry
wall, the authority under which this proceeding is being held must be the
statutory responsibilities set out for the agency under the National Environ-
mental Policy Act of 1969 (NEPA), 42 USC 4321 et seq.

The fact that NEPA is the underlying authority must be consxdered in
relation to the action ordered taken in the slurry wall hearing. Specifically, the
Commission’s Memorandum and Order of October 3, 1974, and the Seventh
Circuit’s Order of October 16, 1974, indicate that this is'not a separate
proceeding but is a reopening of the basic licensing proceeding for the limited
purpose of determining the environmental impact of the slurry wall. The
Commission did not order nor did the Seventh Circuit authorize the reopening
of the record for any other purpose.!? This Board, therefore, does not have the
authority or responsibility to reopen the cost-benefit balance for relitigation.
Therefore, to the extent that the Joint-Intervenors’ motion sought to reopen the
items of the cost-benefit balance for relitigation, it was denied. The Board’s

'7When the Petition for Review was filed with the Seventh Circuit on September 13,
1974, that Court obtained exclusive jurisdiction under 28 USC 2343 and consequently
neither this Board nor, in fact, the Commission can reopen the basic licensing proceeding
except as permitted by the Seventh Circuit.
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ruling on this aspect of the proceeding was reviewed and affirmed by the Appeal
Board (ALAB-249, RAI-74-12, 980, 987).

The above ruling, however, does not settle the entire issue of NEPA
responsibility. In the Board’s view, there is an implicit authority and obligation
on it ,to approve or reject the slurry wall proposal after it has determined its
environmental impact. Further, if approval is given (as the Board did),'® it
appears warranted for the Board, in fulfilling its NEPA duties, to determine how
its decision affects the cost-benefit balance. A determination of the effect of
slurry wall construction on the cost-benefit balance would not, in the Board’s
opinion, necessitate reopening the record and relitigating the items in the
cost-benefit balance. It does, however, entail evaluations of the effect on that
balance if the wall is successful or if it is unsuccessful. The Board has performed
these evaluations in this Supplemental Initial Decision (see Finding of Fact
No. 36). :

A collateral issue is the NEPA responsibilities of the Staff in this proceeding.
The Staff in its brief stated that it should review and independently evaluate the
data submitted by the Permittee, and then identify and assess potential
environmental effects associated with construction of the slurry wall (Staff
Brief, p. 4). The Board concurs with the Staff’s position. However, insofar as the
Staff evaluation is in conflict with any of the findings, conclusions or rulings in
this Supplemental Initial Decision, that evaluation is hereby specifically
modified. See 10 CFR 51.52(b)(3).

V. CONDITIONS

The Board has concluded that its approval of construction of the slurry wall
at the Bailly facility should be conditioned as follows for protection of the
environment:

(1) If the slurry 'wall does not work as anticipated and the Permittee
decides to install well points to dewater the excavation, the Permittee shall
notify the Staff in advance of this change.

(2) The Staff upon notification as required in condition (1), above, shall
take appropriate action to determine whether there is any effect upon the
environmental monitoring program designed to detect and mitigate any
possible adverse effects off-site from dewatering, particularly in the area of
the Indiana Dunes National Lakeshore. If there is any reduction in the
effectiveness of the aforementioned monitoring program, the Staff shall take
immediate action to require revision of the monitoring program to insure its
effectiveness and to mitigate any possible adverse effects.

'®]t is obvious that had the Board rejected the slurry wall proposal, the cost-benefit
balance would not be affected since construction of the slurry wall would not be permitted.
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"VI. ORDER

-Based upon the Board’s Findings of Fact, Conclusions of Law and
Supporting Opinion contained herein, it is

ORDERED that ‘the Permittee’s proposal to construct a slurry wall at the
facility be approved and that the appropriate official of the Nuclear Regulatory
Commission is authorized to amend the construction permit or take such other
action as may be appropriate to permit the Permittee to construct the slurry
wall. This permission is, however, subject to the conditions set out in Section V,
supra, of this Supplemental Initial Decision.!®

IT IS FURTHER ORDERED, in accordance with 10 CFR Parts 2,760,
2.762, 2.764, 2.785 and 2.786 of the Commission’s Rules of Practice, that this
decision shall constitute the final decision of the Commission subject to review
thereof under the above-cited Rules. Pursuant to Section 2.762, exceptions to
this Supplemental Initial Decision must be filed within seven days after service
of that decision and a brief in support of the exceptions must be filed within
fifteen days thereafter (twenty days in the case of the Staff). Within fifteen days
of the filing and service of the brief of the Appellant (twenty days in the case of
the Staff), any other party may file a brief in support of, or in opposition to, the
exceptions. These last mentioned time limitations are subject to revision by the
Atomic Safety and Licensing Appeal Board for good cause shown pursuant to
10 CFR 2.711.

BY ORDER OF THE ATOMIC SAFETY
AND LICENSING BOARD

Harry Foreman, Member
Walter H. Jordan, Member
Daniel M. Head, Chairman

Issued at Bethesda, Maryland,
this 21st day of February 1975

' ? Implementation of this authorization is however .stayed since the Seventh Circuit on
October 16, 1974, specifically ordered construction on the slurry wall stayed pending
further order of that Court after the Commission has rendered a final decision in this
proceeding.
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UNITED STATES OF AMERICA -~ * " ! LBP-75-4
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD
" Thomas W. Reilly, Esq., Chairman =~ *©

Dr. Frederick P. Cowan, Member
Dr. Hugh C. Paxton, Member

In the Matter of . Docket No. 50-201

NUCLEAR FUEL SERVICES, INC : February 26, 1975
and '

N. Y. STATE ATOMIC AND SPACE

DEVELOPMENT AUTHORITY

(West Valley Reprocessing Plant)

Upon Erie County petition for leave to intervene (both as a party under
10 CFR §2.714 and as an “interested State” under §2.715(c)) in construction
permit and operating license proceedings, Licensing Board finds .that petitioner
does not qualify as an “interested State” and that, although demonstrating a
sufficient cognizable interest and at least one valid contention required to attain
party status, has not demonstrated: (1) substantial good cause for late filing
(over nine months), and (2) a sufficient showing of other factors relevant to
untimely intervention petitions.

Petition for intervention denied, without prejudice to the ﬁlmg of a
§2.715(a) limited appearance request.

RULES OF PRACTICE NONTIMELY INTERVENTION PETlTlON

A nontimely petition to mtervene must be supported by a showing of
substantial good cause for the late filing. 10 CFR §2.714(a).
RULES OF PRACTICE: NONTIMELY lNTERVENTION PETITION

The existence of “good cause™ necessary for nontimely intervention must be
determined on the basis of the circumstances in each particular case; prior
determinations in different cases are of little precedential value unless there is a
close parallel in attendant circumstances. See Beaver Valley (ALAB-208),
RAI-74-6 959, 967 (1974).
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RULES OF PRACTICE: NONTIMELY INTERVENTION PETITION

An inordinate delay by residents in requesting county action will not
eliminate applicability of filing deadlines for the county, absent a showing that
the county acted expeditiously after receiving the request.

RULES OF PRACTICE: NONTIMELY INTERVENTION PETITION

Relevant factors which must be considered in relation to intervention by a
nontimely petitioner include: (1) the availability of other means whereby the
petitioner’s interest will be protected; (2) the extent to which the petitioner’s
participation may reasonably be expected to assist in developing a sound record;
(3) the extent to which petitioner’s interest will be represented by existing
parties; and (4) the extent to which petitioner’s participation will broaden the
issues or delay the proceeding. See 10 CFR §2.714(a).

RULES OF PRACTICE: STANDING TO INTERVENE

A county does not qualify for participation as an-“interested State” (see
10 CFR §2.715(c)), since it is a political subdivision of a state geographically
limited to representing the people within its boundaries and in no sense may be
deemed a representative of all the people in the state.

RULES OF PRACTICE: STANDING TO INTERVENE o S

A [cognizable interest sufficient for intervention may exist in a county
whose citizens are directly affected by the operatlon of a facility located
adjacent to such county

RULES OF PRACTICE: CONTENTION REQUIREMENT FOR
lNTERVENTION

A properly admissible intervention petition need specify only one relevant
contention with reasonable specificity and some basis assigned for it.

RULES OF PRACTICE: PUBLIC PARTICIPATION

In order to encourage full public participation in Board proceedings, a
petitioner who does not qualify for intervention may part1c1pate by hrmted
appearance. See 10 CFR §2.715(a).
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MEMORANDUM AND ORDER
ON ERIE COUNTY PETITION TO INTERVENE

The Board has before it for consideration a Petition for Leave to Intervene
by the County of Erie, Buffalo, New York, filed on January 29,! 1975, together
with responsive pleadings filed by the NRC Regulatory Staff and the Applicant

-herein,

On March 20, 1974, the U. S. Atomic Energy Commission (predecessor to
the U.S. Nuclear Regulatory Commission insofar as this proceeding is
concerned) published in the Federal Register (39 Fed. Reg. 10471) a Notice of
Hearing on Application for a Construction Permit and notice of an opportunity
for hearing with respect to the conversion of Provisional Operating License
No.CSF-1 to a Full Term Operating License. The notice summarized the
procedures for intervening as a party pursuant to §2.714 of the Commission’s
Rules of Practice, and specified that petitions for leave to intervene “‘must be
filed with the Secretary on or before April 19, 1974.”

On or before April 19, 1974, the filing deadline set forth in the
Commission’s Notice, seven separate timely petitions to intervene were filed.
Almost all of these petitions were later amended, amplified and revised (some
more than once). But of the seven timely filed petitions, subsequent orders of
this Board have admitted six of the petitioners as full party intervenors, and the
seventh (Mrs. Weik) was granted leave to participate in a limited appearance
status. A late petition filed by the Attorney General of the State of New York
September 12, 1974, was accepted and admitted by the Board for good cause
shown. (There had already been another state representative admitted—the
New York State Atomic Energy Council—pursuant to the “interested State”
provisions of 10 CFR §2.715(c).) Thus, we now have two state representatives
admitted to the proceeding, one which timely filed and one which filed late, and
a total of seven petitioners granted active participatory status in the hearing
process:

The Springville Radiation Study Group (§2.714)

The Sierra Club—Niagara Group (§2.714)

The Citizens’ Energy Council of Western New York (§2.714)

J. Richardson Lippert II, Esq. (§2.714)

Ross Scott (§2.714)

New York State Atomic Energy Council (§2.715(c))

Attorney General of the State of New York (§2.714)

The Commission’s Notice of Hearing, published March 20, 1974, expressly
provided that:

!The document is dated January 28, 1975; postmarked January 29, 1975; and
docket-stamped as received by Public Proceedings as of 4:00 P.M. February S, 197S.
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A petition for leave to intervene must be filed with the Secretary on or
before April 19, 1974, A petition for leave to intervene which is not timely
filed will not be granted unless the Board determines that the petitioner has
made a substantial showing of good cause for failure to file on time and after
the Board has considered those factors specified in 10 CFR §2.714{a){1)-(4)
and §2.714(d).? [39 Fed. Reg. 10471].

Erie County petitions to be admitted both as a party intervenor (under
§2.714) and as an “interested State™ (under §2.715). In support of its petition
to intervene, the County of Erie (“the County") alleges that a full hearing on
this matter requires the intervention of the County to present facts that affect
the interests of the County, and such interests are not represented adequately by
any other interested group; that the County has the financial resources and
technical expertise to be an active participant in the hearings, and the County is
the proper representative for the citizens of Erie County; and that since the first
hearing is not scheduled® until the end of 1975, no delay in the proceeding or
prejudice to any party will result from this intervention.

In support of its showing of good cause for nontimely filing (over 9 months
late), the First Assistant County Attorney avers that the County Legislature did
not receive requests from its residents to act on this matter until after such date
(filing date of April 19, 1974) had passed, and that on October 15, 1974 the
Erie County Legislature requested the County Attorney’s office to intervene in
the proceeding. On February 5, 1975, the County’s petition and County
Attorney’s supporting affidavit were received by the Secretary of the Commis-
sion.

Nuclear Fuel Services, Inc. (‘“‘the Applicant”) opposes the petition on
grounds of untimeliness, and other grounds going to the merits of the
contentions, lack of particular expertise of the County to participate, no
showing of additional evidence producible by the County, and an inevitable
delay to the proceeding if a tenth fully participating party were now to be added

2The pertinent portion of the Commission’s Regulations referred to in the Notice of
Hearing provides as follows: *“Nontimely filings will not be entertained absent a
determination. . . that the petitioner has made a substantial showing of good cause for
failure to file on time, and with particular reference to the following factors in addition to
those set out in paragraph (d) of this section: (1) The availability of other means whereby
the petitioner’s interest will be protected, (2) The extent to which the petitioner’s
participation may reasonably be expected to assist in developing a sound record, (3) The
extent to which petitioner’s interest will be represented by existing parties, and (4) The
extent to which petitioner’s participation will broaden the issues or delay the proceeding.”
10 CFR 2.714(a).

31t is true that no date of any kind has been *‘scheduled,” as yet, for the start of the
evidentiary hearing. There have been two prehearing conferences so far (July 9 and
October 17, 1974). The Board’s best estimate, based upon the pace of the prehearing
procedures and discovery process now underway since July of 1974, is that the public
hearings may start in the early Fall of this year.
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to the case. The Applicant also points out that all four contentions offered by
the County are already encompassed in the contentions of existing, participating
intervenors.

The NRC Regulatory Staff (“the Staff”’) opposes the County’s petition for
admission as “an interested State” under §2.715(c), but does not oppose
admission as a full party intervenor under §2.714. The Staff further believes
that good cause has been shown for the untimely filing.

Before embarking upon a discussion of what the Board considers to be the
controlling issue in this petition—whether substantial good cause has been
shown for the late filing—the Board would like to dispose of the other
questions that must be resolved in connection with any petition to intervene.
This might facilitate a more prompt resolution of the entire matter, should later
review be undertaken of the Board’s order ruling on the petition.

First, the Board agrees with the Staff’s position that Erie County does not
appropriately come within the purview of 10 CFR §2.715(c) to intervene as “‘an
interested State.” As expressed by the Staff, a county is only a political
subdivision of the State and is geographically limited to representing the people
within its boundaries. In no sense could Erie County be deemed to be a
representative of all the people in the entire State of New York. Accordingly,
that aspect of the County’s petition is denied. It should be noted that the State
of New York already has been admitted as a full participant in this proceeding
by two separate official state representatives—the Attorney General of the
State of New York (under §2.714) and the New York State Atomic Energy
Council (under §2.715(c) as “an interested State™).

Secondly, the Board also agrees with the Staff that Erie County, being
adjacent to the county in which the subject facility is located, has a cognizable
interest sufficient* to meet the interest requirements of 10 CFR §2.714. The
County alleges that Cattaraugus Creek runs through Erie County and will carry
liquid effluent from the subject plant, that citizens of Erie County are employed
by the Applicant, that nuclear material for the plant will be routed through Erie
County, and that the plant site is near the Erie County border so that any
incident at the plant will affect all the citizens of Erie County.

Thirdly, the Board accepts the Staff’s position that, at this stage, a properly
admissible intervention petition need specify only one relevant contention with

4 Cf., Gulf States Ultilities Company (River Bend Station, Units 1 and 2), ALAB-123,
RAI-74-3, 222 (March 12, 1974); Northern States Power Co. (Prairie Island Nuclear
Generating Plant, Units 1 and 2), ALAB-107, RAI-73-3, 188 (March 29, 1973); Public Serv.
Elec. & Gas Co. (Salem Station) ALAB-136, RAI-73-7, 487 (July 12, 1973); Duke Power
Co. (Catawba Nuclear Sta.) ALAB-150, RAI-73-10, 811 (Oct. 2,1973).

93



reasonable specificity and some basis assigned for it.5 Further, the Board
recognizes the County’s liquid effluents contention to be such a valid contention
(page 3 of County’s petition). Thus, except for the question of timeliness, the
Board would grant the County’s petition and admit it as a full party intervenor.

THE QUESTION OF SUBSTANTIAL CAUSE FOR LATE FILING

The Board disagrees with the Staff’s conclusion that the petitioner has made
a “substantial showing of good cause for failure to file on time,” as required by
the Commission’s Rules of Practice, 10 CFR §2.714(a), and the Commission’s
March 8, 1974 Notice of Hearing, and it is on this sole basis that the Erie County
petition is being rejected, and after due consideration of those factors speclﬁed
in 10 CFR §2.714(a)(1){4) and §2.714(d).

Several hearing boards have accepted late-filed intervention petitions after
finding substantial good cause for lateness,® and several boards have rejected
intervention petitions after finding the petitioner had not established good cause
for lateness.” However, insofar as late petitions have been accepted in other
proceedings, as the Appeal Board has noted in the Beaver Valley case,® the
existence of “good cause” must be determined on the basis of the circumstances
of the particular case. “Thus, the disposition made of a late petition in one case,
provides little guidance for the proper disposition of such a petition in a
subsequent case, unless there is a close parallel in attendant circumstances.”’

But what are the circumstances surrounding the Erie County late petition?
The Commission’s Notice of Hearing, dated March 8, 1974, published in the
Federal Register March 20, 1974, provided for intervention petitions to be filed

% Duquesne Light Co. (Beaver Valley Power Sta.), ALAB-109, RAI-734, 243, 245,
April 2, 1973; Northern States Power Co. (Prairie Istand), ALAB-107, RAI-73-3, 188,
193-194, March 29, 1973; Mississippi Power & Light Co. (Grand Gulf), ALAB-130,
RAI-73-6, 423, June 19, 1973; Louisiana Power & Light Co. (Waterford), ALAB-12§,
RAI-73-5, 371, 372, May 25, 1973; see also Commission’s Order in Phila. Electric Co.
(Peach Bottom), CLI-73-10, RAI-73-3, 173, 174, March 30, 1973.

¢ Late petitions accepted: Northern States Power Co. (Prairie Island Plant), ALAB-107,
RAI-73-3, 188, 193, March 29, 1973 [Gadler petition 3 days late]; Duke Power Co.
(Catawba Nuclear Station), LBP-73-28, RAI-73-9, 666, 675, Sept. 6, 1973 [Riley petition

11 days late].
7Late petitions rejected: Jowa Electric Light & Power Co. (Duane Arnold Energy

Center), ALAB-108, RAI-73-3, 195 March 29, 1973 [Laitner, two months late] ; Duquesne
Light & Power Co. Beaver Valley Station), ALAB-208, RAI-74-6, 959,960, June 10, 1974
[City of Cleveland, two months late] ; Boston Edison Co. (Pilgrim Nuclear Power Station),
LBP-74-63, RAI-74-8, 330, Aug. 30, 1974 [PCNIC, five months late]. See also Easton
Utilities Commission v. AEC, 424 F.2d 847 (D.C. Cir. 1970) [Munic. Util. Commis., seven
months late].

® Duquesne Light Co, (Beavet Valley Power Statlon), ALAB-208, RAI-74-6, 959, 967,
N.7, June 10, 1974,

*Ibid.
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on or before April 19, 1974. Now, almost a year later, Erie County for the first
time files a pleading in the proceeding—a petition for leave to intervene filed
over ten' months after the Commission’s Notice was published. The only
explanation offered for the delay in filing is that: (1) the County Legislature did
not receive requests fromresidents . . . to act on this matter until after such (filing)
“date passed, and (2) the Erie County Legislature on October 15, 1974 requested
the County Attorney’s Office to intervene in this matter. However, these two
assertions raise more questions about dilatory conduct than they answer. For
example, if the county residents failed to request the County Legislature to act
until after the filing deadline, what was the reason for such a delay by county

residents? How long after the filing date did county residents wait before -

requesting their legislature to act on their behalf, and if it was soon after the
deadline date, why the further long delay by the legislature? If the County
Legislature finally decided to act on October 15, 1974, what is the *““good cause”
in not filing its petition until January 29, 19757 In this latter regard, the Board
finds it quite curious that even though the County Legislature finally agreed to
act on October 15, 1974, this Board held a Second Prehearing Conference in
Buffalo (the Erie County seat) on October 17, 1974, at which Ms. Joan Loring,
Esq. of the Erie County Attorney’s Office filed a notice of appearance (see
tr. 67) on behalf of Erie County, and yet no petition or other pleading of any
kind was attempted to be served or filed then or at any time in the over three
months thereafter. If by some legalistic stretch of the imagination we were to
assume that the Commission’s customary 30-day period for filing intervention
petitions could be taken as starting either when the County Legislature finally
decided to act (October 15, 1974) or when a County Attorney (Ms. Loring) filed
her notice of appearance at the Second Prehearing Conference (October 17,
1974), the County would still be over two months late with its January 29, 1975
petition. Taking just these most recent dates, starting with the County’s decision
to act, we are unavoidably left with an impression of a rather casual attitude by
the County in regard to complying with the Commission’s Rules of Practice.

On the one hand, the Board can see no justifiable excuse, no less “substantial
good cause,” for Erie County residents to wait from March to October before
requesting its legislature to act (or, alternatively, to take individual action
themselves to intervene), and, on the other hand, the Board can see no justifiable
reason why the County Legislature, having once decided to act on October 15,
1974, should wait, until 3%, months later to file its intervention petition. For all
that appears on the face of the petition and its supporting affidavit, both delays
were inordinate and unjustified.

Neither the petition nor the supporting affidavit make any attempt to
identify precisely who the Erie County citizens are that waited until October to
request action by their legislature, or exactly when their request was made. In
the absence of such information the Board can only speculate as to their “‘good
cause” for delay, or to attempt to determine wherein and how much was citizen
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delay and how much was County Legislature delay. Further, the pleading
submits nothing to discount the possibility that the only Erie County citizens
requesting this action may be some of the same persons already actively
participating as party intervenors under the banner of some other group already
admitted. Such an inquiry is certainly an appropriate consideration for the
Board, particularly in evaluating a claim of “‘substantial good cause” for late
filing (e.g., if the only persons prompting the Erie County Legislature to
intervene are themselves already active in the proceeding by virtue of a petition
timely-filed for another organization, they could hardly claim that they did not
know earlier of the pendency of the proceeding or the Commission’s filing
requirements).

Additionally, in evaluating the question of substantial good cause for late
filing, the Board need not disregard the readily observed extensive publicity
given this proceeding from the time of its first publication in the Federal
Register (March, 1974), up to and through two prehearing conferences held in
Buffalo over three months apart (July 9 and October 17, 1974). Buffalo is the
largest city in Erie County and the second largest in the state, with several
newspapers, radio and TV stations. It also is the location of the Erie County
Legislature and the Erie County Attorney’s Office.!® In addition to the official
Federal Register publication of the Commission’s Notice of Hearing (summariz-
ing procedures for intervention, filing deadlines and locations of documents
relating to the case) and the Board’s Notice of Prehearing Conferences, the local
Buffalo newspapers, television and radio publicized AEC press releases and gave
press coverage to the proceedings. (Both prehearing conferences were heavily
attended by the Buffalo press, radio and TV news reporters.) There was press
coverage before and after both prehearing conferences. Accordingly, it is
difficult to imagine that either Erie County residents or members of the Erie
County Legislature were not aware of what was taking place regarding this
proceeding in March, April, July or October of 1974. Nor does the Erie County
petition make any such claim.'!

1 %The County Attorney’s Office has a staff of 26 lawyers and is located one city block
from the location of the Board’s prehearing conferences. With this size legal staff, operating
in the second largest city in New York State, it is clear that we are not concerned here with
a pro se petitioner nor with counsel inexperienced in conducting litigation before
administrative agencies. See, Duquesne Light Co. (Beaver Valley), ALAB-208, RAI-74-6,
959,966 (June 10, 1974).

11 Nor can the Board accept the implied argument that an inordinate delay by residents
in requesting County action should eliminate applicability of filing deadlines for the
County. It would make little sense to allow one party to grossly disregard a filing deadline
by the simple expedient of asking someone else to represent him six months later. CJ.
Duquesne Lt., supra note 10, at 966-967. At the outset, such argument contains the
essential assumption that the County acted expeditiously after receiving the request. The
facts here establish the opposite.
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CONSIDERATION OF OTHER FACTORS PURSUANT TO §2.714(a) & (d)

In accordance with the Commission’s published Notice of Hearing (March 8,
1974) and 10 CFR §2.714(a), a nontimely petition for leave to intervene will
not be granted unless the Board determines that the petitioner has made a
“substantial showing of good cause for failure to file on time” and after the
Board has considered the four factors specified in §2.714(a)(1) thru (4).

With regard to (a)(1), “the availability of other means whereby the
petitioner’s interest will be protected,” the Board observes that all four
contentions specified on page 3 of Erie County’s supporting affidavit are
substantially identical to, though not as detailed as,!? specific contentions
already advanced by other party intervenors in this proceeding, and such
contentions have already been expressly admitted as matters in controversy by
prior Orders of this Board. (As another means of protecting its interest, the
County is invited to participate in the proceeding by means of the limited
appearance procedure set forth in the Commission’s Rules of Practice, 10 CFR
§2.715(a).)

~ With regard to (a)(2), “the extent to which the petitioner’s participation
may reasonably be expected to assist in developing a sound record,” the County
has offered no information or allegations that would lead the Board to conclude
that Erie County officials can produce any special expertise or access to evidence
not already possessed or demonstrated by other parties to this proceeding,
beyond the broad allegation in the supporting affidavit that “the County has the
financial resources and technical expertise to be an active participant in these
hearings.”

2 Although the already-admitted contentions of intervenors now participating in this
proceeding are substantially identical as to the subject areas of interest encompassed in the
County’s petition, the presently-admitted intervenors have expressed their contentions with
much greater technical detail and specificity:

On the past operating record of NFS, see Sierra Club contentions II(7) & (8), V(a) thru
(f); Springville Radiation Study Group contentions 1(a) thru (k); and Ross Scott
contentions [[(A) thru (E).

On exposure of employees to radioactive contamination, see Sierra Club contentions
111B4, 11IC3, V(b), (e) (d) & (e); Springville Radiation Study Group contentions 1(b), (c),
(d) & (g) thru (k); and Ross Scott contentions IG, IIA(1) thru (3), IIB(1) thru (4), VD.

On radioactive effluents in Buttermilk Creek and Cattaraugus Creek, and resultant
dangers to the environment, public health and safety, see Citizens Energy Council
contentions A(1) & (4), B and C; Sierra Club contentions IA3(b), IA2(d), 1B4, IBS, IB6,
1IC2(b)(1), IC4(a), IC4(D), 1C5(a) & (b), IC5(b), IC6(a), IE1, IE2(c) & 6(d); and Ross Scott
contentions [E3.,

On transportation of nuclear materials, see Sierra Club contentions II(1) thru (9), IT(a)
and IIIE.
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As to the third factor, in addition to the duplication of contentions already
in issue,! as set forth in our discussion of (a)(1) above, our consideration of
(a)(3), “the extent to which petitioner’s interest will be represented by existing
parties,”' 4 leads us to conclude that between the Attorney General of the State
of New York, the New York State Atomic Energy Council, and the various other
intervenors residing in the immediate vicinity of the plant or groups representing
such individuals, the interests of Erie County residents are already being
adequately, aggressively and effectively represented.

As to the fourth factor, §2.714(a)(4), “the extent to which the petitioner’s
participation will broaden the issues or delay the proceedings,” the Board cannot
say that the County’s participation will broaden the issues, since it advances
contentions that merely duplicate others already in issue. However, judging by
the extensive discovery arrangements that have already taken place, both
formally and informally for about a year now (as evidenced by copies of
discovery correspondence routinely filed with the Board), it is very likely that
some substantial delay to the proceeding would result from admitting the
County as a full party at this late date. The highly technical nature of the
voluminous documentation required to be analyzed by any party to a license
proceeding such as this, to allow for meaningful, knowledgeable participation,
would seem to point to unavoidable delay for “catch-up’” purposes for any party
entering the fray this late. In addition to its adverse effects on the hearing
process, to require the Applicant to now repeat step-by-step (as one document
leads to another), its provision of access to discovery documents to a single,
entirely new intervenor (as opposed to the more expeditious and economical
method of providing access to intervenors as a group), would appear to be
unfair, duplicative, and unnecessarily burdensome.

Insofar as considering the three factors specified in §2.714(d), pursuant to
the Commission’s Notice of Hearing and §2.714(a), the Board has already
resolved those items in favor of the petitioner, supra, wherein the Board
acknowledged, at the outset, the County’s standing to come in as a party
intervenor but for the question of timeliness.!

'3See Boston Edison Co.(Pilgrim Nuclear Sta.), LBP-74-63, RAI-74-8, 330, 331-332
affirmed, ALAB-238, RAI-74-10, 656, Oct. 22, 1974; BPI v. AEC, 502 F.2d 424 (D.C. Cir.
1974); and Cities of Statesville v. AEC, 441 F.2d 962 (D.C. Cir. 1969).

14Cf. City of San Antonio v. C.A.B., 314 F.2d 326, 331-333; Office of Communication
of the United Church of Christv. F.C.C.,, 359 F.2d 994, 1005-1006 (D.C. Cir. 1966).

V8Cf., City of San Antonio v. C.A.B., supra note 14, at 332.
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CONCLUSION

There is no question that we are mandated, by law,' ¢ regulations,' 7 and the
Commission’s expressed policy,’® to encourage the fullest public participation
in our proceedings. But an agency’s procedural rules are not likely to be
ignored.!? '

Under all the facts and circumstances, it appears to the Board that Erie
County has “slept on its rights.” The Board concludes that the public interest
objectives in prompting public participation in these proceedings would not be
advanced by now admitting Erie County as a full party at this late date. There is
a complete lack of reasonable justification for its over nine-month delay in filing;
it appears that its interests, as asserted in its petition, will be adequately
protected by other parties already admitted as intervenors, both in terms of the
nature of the interests asserted and the specific subject matters alleged as issues
to be tried in the hearing; and no substantial purpose would be served by now
granting full party status to the County in terms of “assisting the Commission in
the resolution of the issues to be decided.”?°

ORDER

Having duly considered the petition to intervene of the County of Erie, the
attendant circumstances surrounding its filing and the progress of the proceeding
thus far, and having also duly considered the factors set forth in the
Commission’s March 8, 1974 Notice of Hearing, the Board finds that the County
has failed to make a substantial showing of good cause for failure to file on time.

16 §189(a) of Atomic Energy Act of 1954, as amended, 42 U.S.C. §2239(a).

17See, e.g., 10 CFR §§2.104, 2.105, 2.106, 2.604, 2.701, 2.703, 2.713(a), 2.714,
2.715,50.58(b).

18 Most recently expressed in Northern States Power Co. (Prairie Island), CLI-75-1,
NRCI-75/1,1,2, Jan. 27,1975, affirming ALAB-252, wherein the Commission stated:

{W)e wish to underscore the fundamental importance of meaningful public participation

in our adjudicatory process. Such participation, performed in the public interest, is a

vital ingredient in the open and full consideration of licensing issues and in establishing

public confidence in the sound discharge of the important duties which have been

entrusted to us.

19See, e.g., BPIv. AEC, 502 F.2d 424, 426-428 (D.C. Cir. 1974); Easton Utilities
Comm. v..AEC, 424 F.2d 847, 850852 (D.C. Cir. 1970); FCC v. Schreiber, 381 U.S. 279,
290-291 (1965); Telephone Users Assoc.v. FCC, 375 F.2d 923 (D.C. Cir. 1967); Munic.
Light Bds., etc. v. FPC, 450 F.2d 1341, 1346 (D.C. Cir. 1971); Boston Edison Co. (Pilgrim
Sta.), LBP-74-63, RAI-74-8, 330, 335-337, Aug. 30, 1974; Duquesne Light Co. (Beaver
Valley), ALAB-208, RAIL-74-6, 959, 965, June 10, 1974; Phila. Elec. Co. (Peach Bottom
Sta.), 4 AEC 151 (1968).

CY., Jupiter Corp. v. FPC, 363 F.2d 92, 94 (7 Cir. 1968); and Smith & Solomon
Trucking Co, v. U.S., 255 F. Supp. 243 (USDC, N.J. 1966).

298Pl v. AEC, supra note 19, at 429.
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Accordingly, the County’s petition is DENIED, without prejudice, however, to a
request being filed for a limited appearance under §2.715(a) of the Commis-
sion’s Regulations,

Pursuant to the Commission’s Rules of Practice, an Order of an Atomic
Safety and Licensing Board designated to rule on petitions for leave to intervene
and/or requests for hearing may be appealed to the Atomic Safety and Licensing
Appeal Board within five (5) days after service of the Order. The appeal shall be
asserted by the filing of a Notice of Appeal and accompanying supporting brief.
See 10 CFR §2.714a(a) & (d).

Dr. Frederick P. Cowan and Dr. Hugh C. Paxton, members of the Board, join
in the Memorandum and Order.

It is so ORDERED.

FOR THE ATOMIC SAFETY AND
LICENSING BOARD

Thomas W. Reilly, Esq., Chairman

Issued at Bethesda, Maryland
this 26th day of February, 1975.
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UNITED STATES OF AMERICA LBP-75.5
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

John B. Farmakides, Chairman
David L. Hetrick, Member
Frank F. Hooper, Member

In the Matter of Docket No. 50-389
FLORIDA POWER & LIGHT COMPANY February 28,1975
(St. Lucie Nuclear Power Plant
Unit No. 2.)

APPEARANCES

Norman A.Coll, Esq., and Matthew M. Childs, Esq.,
McCarthy, Steel, Hector and Davis, accompanied by Harold
F. Reis, Esq., Jack R.Newman, Esq., and Anthony
Gambardella, Esq., Newman, Reis, and Axelrad on behalf
of Applicant.

Martin H. Hodder, Esq., on behalf of the Intervenors.

Richard Boone, Esq., on behalf of the Regulatory Staff,
Federal Power Commission.

Perry B. Seiffert, Esq., James Tourtellotte, Esq., Gregory
Fess, Esq., Daniel Swanson, Esq., and A. Gray Staples, Esq.,
on behalf of the Regulatory Staff.

Upon application for construction permit for St. Lucie Unit 2, Licensing
Board issues a partial initial decision on environmental and site suitability
aspects of the facility and makes factual determinations requisite for the
issuance of an LWA, including imposition of certain conditions.
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LWA: SITE REDRESSIBILITY

An applicant may be required to redress the site after LWA activities in the
event a construction permit is subsequently denied. The extent to which such
LWA activities can be redressed must be factored into the cost-benefit balance to
be performed by the Board.

PARTIAL INITIAL DECISION—
ENVIRONMENTAL AND SITE SUITABILITY

I. Preliminary and Background

1. By application filed on May 14, 1973, the Florida Power and Light
Company (Applicant) moved for a construction permit authorizing the
construction of the proposed St. Lucie Nuclear Power Plant, Unit No. 2 facility.
The proposed plant is a nuclear pressurized water reactor with a gross electric
power output of approximately 850 MW and a thermal power rating of 2560
MW. The Unit is to be constructed on Hutchinson Island, approximately midway
between the cities of Fort Pierce and Stuart, Florida, and will be adjacent to
St. Lucie Unit No. 1, a nuclear plant of similar design and power output
currently being constructed on the same site pursuant to Construction Permit
CPPR-74 (Docket No. 50-335).! '

2.0n September 21, 1973, the U.S. Atomic Energy Commission
{(Commission) published in the Federal Register a Notice of Hearing on
Application for Construction Permit.? The Notice, inter alia: (1) set forth the
requirements to be met in considering the application pursuant to the Atomic
Energy Act of 1954, as amended;® (2) established issues pursuant to the
National Environmental Policy Act of 1969 (NEPA);* (3) provided that persons
wishing to intervene in the proceeding could file petitions for leave to intervene
by October 23, 1973; and, (4) designated this Atomic Safety and Licensing
Board (Board) for this proceeding.

3.Pursuant to said notice, on October 23, 1973, a Petition for Leave to
Intervene was filed by Martin Harold Hodder, pro se, and as Attorney for
Rowena E. Roberts, Kevin M. Donovan, Loretta Donovan, E. Gardner Prime,

! Final Environmental Statement (Staff Exhibit S-1, p. 1-1).
338 Fed. Reg. 26482,

342 U.S.C. 2011, et. seq.

“42US.C. 4321, et. seq.
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Valerie Prime, and Nathaniel Eric Hodder (Intervenors). A letter dated
December 9, 1973, and filed by Mrs. B. L. Wells was denied as a petition to
intervene for failure to conform to requirements of §2.714 of the Rules and for
untimely filing. Mrs. Wells, however, was granted permission to make a limited
appearance and did so at the evidentiary hearing. Pursuant to a “Notice of
Special Prehearing Conference”, issued on November 16, 1973,% this Board held
a prehearing conference in Miami, Florida, on December 4, 1973. By its
“Prehearing Conference Order” of January 24, 1974, the Board admitted certain
contentions of Intervenors as issues in controversy in this proceeding and
ordered commencement of discovery. All contentions not admitted were denied.
Accordingly, this proceeding is a contested proceeding as defined in 10 CFR
§2.4(n).

4. On June 20, 1974, the Board issued “Prehearmg Conference Order No, 3"
setting forth in Appendix A thereof the issues admitted .as matters in
controversy in this proceeding.® The matters in controversy thus admitted were
further refined through prehearing procedures and procedural rulings to the
effect that Contention 2.2 was amended to include subissues relating to: (a)
reactor distance to nearest population center; (b) definition of LPZ; and (c)
definition of exclusion area. Contention 1.2(c) was amended to change the word

“genetic” to “somatic”.’

. 5. By separate motions filed on September 10, 1974, the Applicant and AEC
Regulatory Staff moved for summary disposition under §2.749 as to specific
contentions of the Intervenor. The Board ruled thereto in an Order on Motions
for Summary Disposition dated September 25, 1974. Inter alia, it noted that -
Applicant’s motion as to Contentions 1.5, 2.1(e), and 3.1® were not opposed by
Intervenor, concluded that there was no material fact in dispute thereto and
accordingly granted the motions for summary disposition and dismissed said
contentions. The Board also dismissed Contentions 1.6(a)(b), 1.7, 2.1(a)(c)(d),
and 2.2(e)(1)(2) after finding that no genuine issue of material fact was raised
thereby. After allowing Intervenor further time to respond to Applicant’s-
Motions for Summary Disposition on Contentions 1.4 and 2.2(e)(3), the Board
ruled that no genuine issue of material fact existed with respect to these
contentions, and accordingly dismissed them.® The Board denied Motions for
Summary Disposition as to Contentions 1.2.1, 1.6(c), 2.1(b), and 2.3(i).'°

#38 Fed. Reg. 29483.

¢The matters in controversy admitted are reproduced as Appendix A to this Initial
Decision. (Appendix A is omitted from this publication.)

TTr. 161, 446, 683,

8See Appendix A (omitted from this publication).

°Tr. 157 (as corrected), 160.

'°Thus the final list of contentions for hearing were: 1.1(a)}(b); 1.2(a)(d); 1.2.1;
1.3(a)-(e); 1.6(c); 2.1(b); 2.2(a)-(d); 2.3(a)-(i); 3.2.
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6.In addition to the final statement of contentions, the Board itself raised

questions on which it required the Applicant and Staff to produce testimony. -

These questions were issued as Appendix A to the Board’s September 24 Order
and are reproduced herein as Appendix B to this Initial Decision. (Appendix B is
omitted from this publication.)

7.Pursuant to published notice'! the Board held a third Prehearing
Conference on October 8, 1974, Thereafter, the evidentiary hearings began on
October 16, 1974, and continued on consecutive days until the hearing was
completed, except for those recesses requested by the parties.!? Limited
appearance statements were received in the record from four persons.'?

8. The record in this case consists of all the material pleadings filed, all the
evidence received, including all the exhibits identified and incorporated in
Appendix C (omitted from this publication) to this Initial Decision, and all the
transcripts of testimony presented at the prehearing conferences and the
evidentiary hearing as corrected by Order correcting transcripts dated
February 27, 1975. The Board, after discussion with the parties, undertook its
own independent research and took official notice of a Staff exhibit it found to
be an official document of the State of Florida which had been consulted by a
Staff witness. In addition, at the request of the Board,!* made on the record
with notice to all parties, the Applicant filed on November 27, 1974, with copies
to all parties, (a) the variance issued to the Applicant by the Florida Department
of Pollution Control (DPC), (b) Applicant’s letter to said DPC dated
November 25, 1974. These three documents are received into evidence as
Applicant’s Exhibits 8, 9, and 10 respectively.

9.In making these findings and conclusions, the Board reviewed and
considered the entire record of the proceeding and all the proposed findings of
fact and conclusions of law submitted by the parties in the proceeding. All of
such proposed findings of fact and conclusions of law which are not
_ incorporated directly or inferentially herein are rejected as being unsupported in
law or fact or as unnecessary to the rendering of this Partial Initial Decision.
Numerous procedural motions and pleadings presented in the course of this
proceeding were considered and resolved by the Board on the record and are not
addressed in this Partial Initial Decision unless specifically referred to in the
proposed findings of the parties and considered by the Board to be necessary in
the rendering of this Decision. It is to be noted that the further evidentiary

'139 Fed. Reg. 33587, September 18,1974,

'3Hearings were held on October 16-18, October 21-25, November 6-8 and No-
vember 18-19.

'3Bruce Robinson of West Palm Beach, (Tr. 248), Harry Alder of Ft. Pierce (Tr. 249),
Betty Lou Wells of Ft. Pierce (Tr. 251), and Carol Herzog of Ft. Pierce, (Tr. 250 and 260).

14Tr, 3299,
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hearings to be held on the health and safety phase in this proceeding will include
two contentions of Intervenors deferred from this environmental phase by
agreement of all parties.

10. The Intervenor filed “Intervenor’s Proposed Findings of Law™ on
December 16, 1974, and failed in that document to address Contentions 1.1,
1.2, 1.2.1, 1.6(c), 2.3, and 3.2. The Applicant filed “Reply of Applicant to
Proposed Findings of Fact and Conclusions of Law” on December 27, 1974, in
which the Board is requested to declare the Intervenor to be in default with
respect to these issues. The Board, while agreeing that such default may exist,
will nevertheless address all of the matters in controversy in an effort to resolve
these matters on merit rather than on technical grounds.

II. Findings of Fact

A. Matters in Controversy

11.For clarity the Board will first address and resolve the matters in
controversy admitted in this proceeding before addressing the ultimate issues
contained in the Commission’s Notice of Hearing or the questions posed by the
Board. Contentions that are closely related will be grouped in categories and
considered simultaneously.

12. The radiological impact of the proposed facility was the subject of the
following contentions:

Contentions 1.1, 1.2, and 1.2.1

1.1 Whether the St. Lucie Unit 2, alone, or in combination with other
plants on the site will discharge radioactive effluents to air and water which
are not “‘as low as practicable” as to:

(a) Gaseous radwaste from condenser air ejectors; mechanical vacuum
pump; radwaste, reactor and turbine building vents; and containment purge.

(b) Liquid radwaste returned to the condensate system and packaged for
offsite shipment or discharged from the plant in the circulating water
system.

1.2 Whether even if radioactive effluents from St. Lucie Unit No. 2,
alone, or in combination with other plants on the site, comply with the
Commission’s “as low as practicable™ criteria, the cost-benefit balance is
unfavorable for the facility because the following costs are still too great:

(a) The genetic effect on the population and plant employees generally;

(b) The genetic effect on human fetuses and breast-fed infants;
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(c) The somatic effect through milk pathway to consumers of milk
produced within a 50-mile radius of facility;!*

(d) The genetic effect through the food pathway mcludmg leafy
vegetables.

1.2.1 Whether even if radioactive effluents from St. Lucie Unit No. 2,
alone, or in combination with other plants on the site, comply with the
.Commission’s “as low as practicable™ criteria, the cost-benefit balance is
unfavorable for said Unit No. 2 because such effluents will produce somatic
damage to persons particularly susceptible to carcinoma.

13.Dr. Walton A. Rodger conducted an mdependent evaluation of the .
proposed facility, on behalf of the Applicant, using both the Staff’s standards
and a subjective cost-benefit analysis.!® All radwaste systems cited in
Contention 1.1 were included.! 7 Dr. Rodger concluded that the design guides of
the proposed Appendix I to 10 CFR Part 50 are met.!® Using his cost-benefit
analysis, Dr.Rodger also concluded that no additional radwaste treatment
systems are warranted even if the population within 50 miles were to double.!®

14.Drs.. Joop W. Thiessen and Roger Linnemann evaluated genetic and
somatic effects of radioactive effiuents from the St. Lucie facility on behalf of
the Applicant. They conclude that the genetic effects addressed in Contention
1.2 would not be measurable and that in the case of the general population such
effects would be trivial.2® With regard to Contention 1.2(c), they conclude that
the risk of thyroid cancer, the dominant somatic effect through the milk
pathway, will not be increased over that in the population at large.?! Finally,
they conclude that the risk to susceptible persons from other carcinogenic
factors is far more important than their risk from all types of radiation, noting
that the radiation component of the risk 1s dominated by the natural
background radiation.? : :

15. The Staff evaluated the facility, including all radwaste treatment systems
cited in Contention 1.1.23 Using tabulated releases?* and dose calculations?®

!5 At the request of the Intervenor, and following oral argument, the word somatic was
inserted in licu of the word genetic previously appearing in 1.2(c). (Tr. 446).

!¢ Testimony of Dr. W. A. Rodger following Tr. 2098, p. 1-3.

'71d., pp. 4, 8.

1814, at p. 18,

1914,, at p. 22; Tr. 210811,

29%Testimony of Drs. Thiessen and Linnemann following Tr. 2100, p. 15. '

21 Testimony of Drs. Thiessen and Linnemann following Tr. 2102, p. 4.

22 Testimony of Drs. Thiessen and Linnemann following Tr. 2106, p. 7.

23 Testimony of James C. Malaro following Tr. 2236 pp. 4-5.

34FES pp. 3-26, 3-31.

3SFES Section 5.4,
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based on these releases, the Staff concluded that the St. Lucie facility will meet
all of the Staff’s ‘“as low .as practicable” guidelines, and in the Technical
Specifications, the Applicant will be required to do s0.2¢

16. Using population doses calculated by Staff Witness David A. Baker,2”
Staff Witness Dr.Michael A. Bender?® evaluated genetic effects and
Dr.Norman A. Frigerio?® evaluated somatic effects. The Staff concluded that
health effects will be negligible both in the exposed population and in its
descendants.3® With respect to Contention 1.2(c), the Staff concluded that the
somatic risk through the milk pathway is so low that not a single mortality
would be expected during the expected life of the plant,3?

17. With respect to these contentions, Intervenors through their Witness
Dr.Karl Z. Morgan questioned the calculation of 1-131 dose because of a
discrepancy between 1-131 gaseous release calculations as made by the Applicant
and the Staff.>? However, the order-of-magnitude discrepancy (0.01 Cifyr as
compared to 0.09 Cifyr) appears in a single component of the total I-131 release
and was explained by the use of different sets of assumptions.33 Calculations of
total release of I-131 are more nearly in agreement: 0.31 Cifyr as compared to
0.18 Ci/yr,>* and there is agreement that the dose is determined by the total
release.>S Dr. Morgan also questioned the Staff’s calculations of liquid releases
as found in Table 3.3 of the FES p. 3-26, suggesting a number of improper
omissions.>® He asserted that, based on very conservative assumptions, a dose of
1 mrem/yr from C-14 could be expected at one kilometer from the plant.3”
However, the witness stated that he had performed no calculations for
St. Lucie;*® that the calculated result he cited is probably very high, perhaps by
a factor of 100;*° and agreed that even the cited result would not exceed the
Staff’s guidelines.*® Dr. Morgan also asserted that a number of hazardous heavy

36 See footnote 23, p. § supra (hereinafter a footnote will be designated *note™).

27Testimony of David A. Baker, original version following Tr. 2246; amended version
following Tr, 2376.

28 Testimony of Michael A. Bender following Tr. 2555 (Correctlons Tr. 2364-67).

29 Testimony of Norman A. Frigerio following Tr. 2503.

3°Note 28, p. 9.

31Note 29, p. 1.

33Testimony of Karl Z. Morgan following Tr. 3052, p. 1; Tr. 288S.

33FES p. 3-29.

3414, p. 3-30.

35Tr. 3063-64.

36Note 32, p. 2.

37Tr. 3117-18.

38Tr. 3075.

3%Tr. 3077.

40Ty, 3116.
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isotopes, including those of plutonium and americium, were improperly omitted
from Table 3.3 of the FES.*! He also criticized Table 3.3 of the FES because of
its criterion for excluding all isotopes having less than a stated concentration.*2
As to his points regarding Table 3.3 of the FES, Staff Witness Kastner explained
that the criterion for excluding isotopes by concentration level was selected after
studying the biological risks associated with the excluded isotopes and
determining that their contributions would be negligible.*? The Board accepts
the explanation of the Staff as reasonable and hereby 'modifies the FES
accordingly to incorporate the above explanation of Table 3.3 .as given by
Witness Kastner in his testimony.

18. During the course of the hearing, Intervenor’s counsel alleged that dose
calculations to milk consumers were not performed properly and that he wished
to provide independent calculations.*® The Board, in seeking to develop the
record fully, provided several opportunities to the Intervenors, made over
objections of other parties, to present such data and calculations.® However,
none were produced. Population doses were calculated by the Applicant and
Staff by using available cow census data.*¢ Upon the Board’s inquiry as to the
location of the nearest cow, Applicant and Staff noted that their calculations
were based on the nearest cow being 7.5 miles from the proposed facility.* 7 The
Environmental Protection Agency, commenting on the Draft Environmental
Statement, noted a nearest potential pasture at two miles and calculated thata
cow pastured there might result in a thyroid dose of 40 mrem/yr for a six-month
old infant.*® Applicant has agreed to the EPA suggestion of monitoring the
actual locations of cows during plant operation, and the Board hereby makes
this a condition of whatever authorizations flow from this Partial Initial
Decision.

19.In addition, Witness Morgan questioned whether dose calculations should
be restricted to persons within a 50-mile radius and not extended to include
other persons who consume food produced within that radius.*® However, the
record indicates that Staff Witness Baker calculated the milk dose both ways.5°

41T, 2887-8, 2905, 3149,

43Tr. 3150-51.

43Ty, 3210, 3214, 3216, 3235.

44Tr. 174, 185.

45Tr. 197, 241, 243,452, 682, 1275.
46Tr. 2218, 2387; Witness Baker, Table Al.
47Tr. 2177-2180, 2218.

4SFES pp. 11-9, A-14.

“%Note 32, p. 1; Tr. 2832, 3065.

$°Note 27, pp. 5, 6, A-1, A-2,
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The former method yielded the higher dose and was therefore adopted by the
Staff for conservatism.5!

20. Witness Morgan questioned several facts and procedures used by the
Staff, asserting that: (a) The 1-131 dose could be calculated more accurately by
means of a three-component model proposed by the International Commission
on Radiological Protection.®* However, this model has not yet been published,
although the material is supposedly available through Oak Ridge National
Laboratory.®3 With respect to I-131, Witness Morgan first stated that the
improvement in accuracy would be less than five percent but later modified this
conclusion and stated that he would be surprised if it were only five percent.5*
(b) The Staff’s formula for the genetically significant dose (GSD) was incorrect.
He offered an alternative formula.®® Staff Witness Bender stated that
Dr. Morgan’s proposed alternative formula is proper in some circumstances, such
as a retrospective study, but inappropriate for a future population such as the
one in question.>® In this regard Witness Morgan stated that the calculated GSD
should have been multiplied by 30 to account for accumulation up to the mean
age of reproduction.’” Staff Witness Bender stated that he had properly
accounted for this factor of 30 in converting generation doses to annual doses.5 8
(c) The choice of whole body dose to approximate the GSD was not being
conservative.? Witness Bender replied that this choice was conservative because
no significant amounts of radionuclides known to concentrate in the gonads
would be discharged from the St. Lucie facility.5°®

21. The genetic effects listed in Contention 1.2 were examined by witnesses
for the Applicant®! and for the Staff.5? They concluded that the total genetic
risk is almost entirely determined by the exposure of plant personnel, and the
resulting increase in ill health is estimated as between 0.0001% and 0.001%. The
increased probability of genetic harm to offspring of plant personnel was
estimated as 0.01% to 0.16%°3 by Applicant and as 0.03% by Staff.6* These

$1Note 27, p. A-2.

2 Witness Morgan, see note 32, p. 1; Tr. 3064.
3Tr. 3069.

$4Tr. 3071.

%3 Testimony of Karl Z. Morgan following Tr. 2830, p. 2; Tr. 3121.
5¢Tr. 3196-97.

$7See note 32, p. 1.

$8Tr. 3198,

$%Tr. 2889-94.

¢°Tr, 3198-3202.

¢!See note 20, pp. 8, 9.

2 Bender, p. 6.

¢3See note 20, p. 10.

¢4 Bender, pp. 6, 7.
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figures are percentages of the 6% natural incidence of genetic defects, so that the
percentage of incidence would rise from 6.0 to 6.0018%, or to 6.0036% if the
dose were doubled.5* N

22. The somatic risk to consumers of milk, cited in Contention 1.2(c), was
estimated by the Applicant®® and by the Staff.®” The former estimated a
maximum of one extra case of thyroid cancer in 20 years; the latter estimated
less than one case in 110 years. Thyroid dose is considered to be the critical
factor. As to cows’ milk, it is estimated as less than 2 mrem/yr for both Units 1
and 2 combined.®® As to a mother nursing a small child and eating 72 kg/yr of
leafy vegetables from a garden at the nearest residence, she would receive an
estimated maximum thyroid dose of 1.4 mrem/yr.%® Assuming that 30% of the
mother’s radioiodine intake is transferred to her milk, the nursing child would.
receive an estimated thyroid dose of 3.5 mrem/yr.”°

23. With respect to Contention 1.2.1, witnesses for Applicant testified that
general predisposition to develop cancer appears to be nonexistent; that a
genetically determined predisposition in certain individuals has been postulated,
but only in theory;’! and that the risk to susceptible persons from other
carcinogenic factors far outweighs any risk from the St. Lucie facility.” The
Staff likewise concluded that there is no evidence that affected persons are more
susceptible to induction of carcinoma by radiation and that health effects will be
negligible.”?

24, Without advancing calculations or numerical comparisons and without
suggesting any basis in the Commission’s rules or regulations requiring same,
Intervenor Witness Morgan asserted that “dose commitments”?% should be
calculated and used for the St. Lucie 2 facility, as well as for nuclear facilities in
general. While such a proposal was not considered within the Commission’s
Rules and Regulations and considered not necessary to the rendering of this
Decision, the Board is of the opinion that the proposal merits further review and
evaluation. Accordingly, the parties are advised that the Board will receive
evidence on this subject during the health and safety phase of this proceeding.

¢5Tr. 2638-39.

¢¢See note 21, p. 3.

$7See note 29, p. 1.

$®FES p. 5-15; Rodger Table 21; Tr. 2131.
$SFES p. 5-17.

791d., Tr. 2535-36.

71See note 22, pp. §, 6.

71d,p. 7.

73Bender, pp. 8, 9.

74See note 32, p. 2; Tr. 3083-88.
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25. Witness Morgan stated that there is no dose of radiation so low that the
probability of radiation damage would be zero.”® He asserted that the linear
hypothesis for extrapolating from high dose to low dose may not be
conservative.”® However, witnesses for all parties agreed that they have used, or
would use, the linear hypothesis.”? The Board accepts the linear hypothesis as a
basis for the Staff’s conclusions but notes that there is disagreement regarding
the importance of “‘uncertainties™.

26. Witness Morgan questioned”® the Applicant’s health physics program
described in Section 12 of the Preliminary Safety Analysis Report’® and
summarized at p.12-5 in the- Safety Evaluation Report.8® The Board will
inquire in greater detail into the health physics program at an appropriate time
during the health and safety phase of this proceedmg and accordingly defers any
ruling thereon at this time.

27. Intervenors contend that the estimated dose of 15 man-rem per year
from fuel transportation to and from the site (both units) is too high®! and
proposed shipment of fuel by barge as an alternative. There was other testimony,
however, to the effect that there is no assurance that reprocessing facilities will
be able to handle barge shipments.®? The issue raised deals with direct radiation
from shielded fuel elements in transit and does not appear materially relevant to
Contentions 1.1, 1.2, and 1.2.1, which deal with radioactive effluents from the
plant. The Board permitted some testimony on this point until it became clear
that there was no material issue at this environmental phase of the proceedings.

28. Witness Morgan asserted that the estimated dose to plant personnel is
much too high.®3 The Staff estimate for a typical plant is 450 man-rem/yr,
including nonroutine events, based on operating experience.24 While Applicant’s
calculations for St.Lucie Unit No.1 were cited as 75 manrem/yr,3s
nevertheless the figure of 450 man-rem/yr was adopted by the Staff in the FES.
Both the Applicant and Staff used 450 man-rem/yr in calculating genetic effects
of radwaste in an effort to be conservative. The Board expects the Applicant to
apply the principle of keeping occupational exposures, as well as exposures to

75See note 32,p. 4.

7¢1d., p. 7; Tr. 284849,

77Thiessen and Linnemann, note 20, p. 3, Tr. 2175; Bender, p. 3, Tr. 2560; Morgan
Tr. 3106, 3121, 3139, 3157.

78See note 32, pt 2; Tr. 2880, 3088.

7% Applicant’s Exhibit 2.

89SER following Tr. 3344.

81See note 32, p. 3; Tr. 2843,

82Tr. 3100-02.

83See note 32, p. 3; Tr. 2895, 2902, 3103, 3126.

®4FES p. 5-22.

85Tr. 2481, 2902.
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the general population, “as low as practicable”. The Board concludes that 75
man-rem/yr is a reasonable, practicable level and hereby makes it a condition of
this license.

29.In connection with his testimony on waste treatment systems,
Applicant’s Witness Rodger was asked by the Board as to whether he had
considered the possible effects of using recycled plutonium fuel in St. Lucie Unit
No. 2.8 There is no testimony of record that such fuel will be used in St. Lucie
Unit No. 2. The question simply arose in the context of a discussion about the
leakage of radioactivity into the primary coolant and was answered by the
witness to the satisfaction of the Board.®” Subsequently, Intervenor’s counsel
sought to raise a new issue in this proceeding of whether the Applicant intended
to use recycled plutonium in St. Lucie Unit No. 2.8% The Board ruled that the
issue was not relevant to the application under review, was not germane to the
proceedings, and was being raised for purposes of delay only.®®

30. The Board considered it significant that witnesses for the Applicant and
Staff agreed that the expected radiological effects do not affect the cost-benefit
balance for St. Lucie Unit No. 2°° and that Intervenors’ expert Witness Morgan
believes that, even with the alleged risks, the expected benefits outweigh the
expected costs.”!

31. Based on the evidence of record, including contradictory testimony as to
Contentions 1.1, 1.2 as amended, and 1.2.1, the Board finds that radioactive
effluents from the proposed St. Lucie Unit No. 2 will be “as low as practicable”
and that any such releases will not materially affect the cost-benefit balance in
favor of the proposed facility.

Contention 1.3

Contention 1.3 reads as follows:

Whether sufficient need for power will exist to justify the present
construction of the facility, particularly whether:

(a) the projected reserve margin without the facility would be adequate;

(b) conservation measures by consumers due to changes in the rate
structure designed to reduce the demand for electricity including peak
pricing and higher overall prices will eliminate or postpone the need for the
facility;

®¢Tr, 2181, 2187,

87Tr. 2164-66; Tr. 2181-82, 2187-88.

88 Tr. 2855-64, 2869-78, 3053-55, 3362.

89 Tr. 2856-57, 2872-73, 3035, 3054-55, 3362.

?%See note 20, p. 1; note 21, p. 4; note 22, p. 7; Bender, p. 9.
°1Tr. 3127, 3174.
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(c) whether or not there shall occur in the future a slowed rate of
economic growth in Florida, which would reduce the need for power;

(d) whether there are power pools for Applicant to join; and if so, by
joining such pools, whether its reserve needs would be diminished
sufficiently to eliminate the need for the facility;

(e) conservation of electricity by Applicant’s customers due to increased
rates presently occurring.

32. As to Contention 1.3(a), forecasts of reserve margins in 1980 were made
by Witness Bivans and Witness Beyer. Witness Bivans testified that demands from
1957 through 1973 have increased at the rate of 13 to 14% per year. This is
approximately twice the national average. The rate first projected by the
Applicant for the period up to 1981 was an 11.3% annual rate of growth of peak
demand. Recent changes in patterns of energy use and costs make it necessary to
assume that historical patterns would not continue. Plans were therefore
developed for additional generating units which will accommodate a band of
growth rates of from 7 to 11%.7% The 7% minimum growth rate figure took into
consideration all adverse factors affecting growth.”3 It was Mr. Bivans® testi-
mony that a reduced rate of growth would not affect FPL’s need for St. Lucie 2
as a base load generating facility at the earliest possible completion date.®*

33. Witness Beyer testified that he had conducted an analysis ot the
Applicant’s system from records supplied by the Federal Power Commission and
the Southeast Electrical Liability Council and had made a loss-load probability
study of the Applicant’s system. Witness Beyer testified that the Applicant’s
system as planned with St. Lucie Unit No. 2 would experience a loss of load of
1.10 hours during a peak week in 1980. Without the capacity of St. Lucie 2, the
loss-load would be increased to 3.46 hours during such a peak week. This loss of
load period was in excess of the Applicant’s operational criterion. Thus Beyer
concluded that the added capacity of St.Lucie 2 was needed to provide
adequate reserves.”S Intervenor provided no direct case on this subject but
through crossexamination showed that in July 1974 the rate of increase per

" kilowatt-hour of sales was only 1% greater than in the previous year.’®
Applicant’s Witness Bivans testified that, in June, July, and August of 1974,
actual consumption was less than in the previous year, but in March, April, May,
and September it had been slightly above the previous year. Thus the net
increase for 1974 would be approximately 2%.°7 For the 2% cumulative

22 Witness Bivans following Tr, 383, p. 7.

*31d., p. 9.

%41d., pp. 15, 16.

% $Witness Beyer following Tr. 604 at pp. 16, 17.
¢ Tr. 406.

®7Tr. 399, 404, 408-409.
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increase in sales, there was a comesponding 5.2% increase in peak load.
Questioned as to why a minimum peak load projection of 7% and a maximum
projection of 11% could be justified when the 1973 to 1974 increase was only
5.2% in peak load and approximately only 2% in gross kilowatt-hour sales,
Bivans testified that the summer of 1974 figures were anomalous because of
unusual weather conditions. An additional 200 megawatts peak load would have
been required if the weather had been normal. He also indicated that there were
7% more customers in 1974 than in 1973 and thus the minimum 7% figure could
be justified even in terms of the 1973-1974 data.

34.The Board after reviewing the entire record, and based thereon, is
persuaded that projected reserve margins would not be adequate without the
proposed facility. Using even the most conservative projected demand forecasts,
the Board is convinced that the St. Lucie 2 unit is required to meet needs in the
year 1980.

35.As to Contention 1.3(b), Apphcants and Staff presented direct
testimony. Applicant’s Witness Guth made a detailed projection of FPL’s needs
for both commercial users and residential sales. His projections took into
consideration price elasticities and projected incomes, appliance saturation,
expected saturation trends, and competitive fuels.?® His projected demand,
considering residential, commercial, and industrial sales, was from 7.3 to 11.1%.
This agreed with the range set forth above by the Applicant.®® Witness Guth
testified that a refinement in the rate structure would not have a major impact
upon load. Adjusting the rates upwards during peak periods for peak period
usage in his opinion would have more impact upon total energy sales than on
systems loads and therefore would be ineffective in improving load factors.!©°
Witness Guth argued that all available evidence suggested that demand during
peak periods was less responsive to price than demand during off-peak periods.
Thus Guth forecasts that the chances for a deteriorating average load factor
through 1980 were much greater than chances for an improving load factor.!®?

36. Staff Witness Uhler felt that there were possible shortcomings in the
present rate structure but that the concept of peak load pricing needed
scrutiny.! °2 Uhler, however, concluded that consumer responses to changes in
rate structure are not yet well known; the effects upon demand are
speculative.!®® He testified that pricing effects always involve a period of lag
between a decision of a price change and consumer response.!°*

%% Witness Guth following Tr. 381, pp. 1-48.

°%1d., p. 48.

toord,, p. 50.

1011d,, pp. 49, 50.

192 Testimony of Witness Uhler following Tr. 601, p. 32.
10314, p. 34.

10414, p. 27.
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37. Applicant’s Witness Gerber testified-that climatic conditions and need in
Florida were such that peak load. pricing. would not likely be effective in this
situation although it might be in other localities.! °5 Gerber pointed out that,
since peak periods of usage are extended over so many hours of the day and so
many days of the year in Florida, there is no place to shift use. Even though
some demand might be shifted away from the peak period, the same energy
would be required and the effect would result in a higher load factor, which
would justify even more base load nuclear capacity. Gerber also concluded that
the uncertainties associated with peak load: pricing, the cost of metering, the
problem of communication to the consumer of information regarding the peak,
and other unresolved problems would prevent implementation of such a.policy
at this time.! °¢

38. After considering all the ev1dence of record, the Board concludes based
thereon, that a rate structure change would be ineffective at this time towards
materially reducing demand.

39. Contention 1.3(c) was addressed through direct testimony by Apphcant
Witness Gerber and Staff Witness Uhler. Their responses indicated that a slower
rate of economic growth in the future would not reduce the need for power.
Witness Gerber cited the following reasons for the past growth, of electricity in
Florida; (1) a rising standard of living, (2) population growth, (3) rising levels of
economic income, and (4) general economic expansion.!®? Witness Gerber,
however, did not believe that the past growth rate in the use of energy.would
persist in the FPL area in 1980. He projected a basic growth thrust for the FPL
area though at a more moderate rate than in the past.!®® The basis.for the
continued growth in demand was the 3.78% annual population increase, of
which 3.35% was accounted for by migration. He also projected continued
population growth because of continued commercial and industrial employment
opportunities, as well as the expectation of increased migration of people with
retirement incomes. The rate of growth of population between 1970 and 1980
was projected to be 3.3% and was projected .to decrease to 2.5%,in the
succeeding decade.!®® Gerber projected that real.personal.income in the
1969-1980 period would increase at the rate of 6.1% in Florida vs. a 4%
nationwide average. Similarly higher manufacturing earnings were projected for
Florida. The effect of these.economic changes would be that the projected
annual increase of power sales of FPL would decrease from the 14.5% between
1950 and 1973 to an annual average growth rate of 10.1% between 1973 and

193 Testimony of Witness Gerber following Tr. 461, P 28.
10614, pp. 28, 29.

‘°"Gerber,pp 10, 11.

10814, p. 18.

10914 p. 13.
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1980.11° Gerber felt that the present economic recession, the high interest rate,
and unemployment would cause a temporary decline in real income; that such
adverse economic conditions would not persist long term; and that it would be
unreasonable "to base a prolectlon of 1980 energy requlrements upon a
continuing recession.’ :

‘40. Staff Witness Uhler’s testimony was in 'substantlal agreement with the
testimony of Witness Gerber, i.e., that economic conditions in Florida would not
reduce the demand for power sufficiently to postpone the need for the facility.
He forecast higher than average real per capita incomes in Florida.! 2 Expanded
population, personal income, and economic activity would not substantially
decrease the demand for power. Although there are offsetting factors (life-styles,
energy prices, and national policies) that tend to cloud forecasts, based on
historic reldtionships, Uhler believed the data indicated an economic expansion
that will be associated with a significant increase in demand for electnc
services.! 13 I

* 41.While Intervenor presented no direct testimony on this contention, he
attempted to show through crossexamination that' the present rfecession
together with the declining tourist industry in southeastern Florida would have
some impact upon future power needs. Witness Uhler’s testimony, however,
indicated that, although tourist expenditures were down from the previous
winter,! ' there were definite indications of expanded economic activity in
Florida. - - E ' '

" 42.Based on the uncontradicted preponderance of evidence in the record,
the Board finds no evidence of a slowed rate of econorruc growth Wthh would
postpone need for thé Florida plant.

43. As to Contention 1.3(d), the Board noted that Applicant’s Wltness
Bivans testified that, although-'there is a present possibility for load sharing
within the State of Florida, load sharing with other states must await
transmission ' network ties to units in Georgia. Although such ties have been
proposed, even if such a large high voltage connection grid were completed, it
would only reduce to'a small degree the requirements for daily operating reserve
and would not reduce the requirement for installed reserves.! ! S Bivans testified
that the numerous interconnections with other utilities in the State of Florida
operate on a voluntary basis, that standby reserves are available in an emergency,
but that there are no formal power pools within the state. The out of state

11014, p. 18. )
11154 p. 21, - . S

112 yhler following Tr. 601, p. 20. . o
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interconnection is through an intermediary (Florida Power Corporation) which
has interties with the Gulf Power Company.''® Witness Bivans testified that he
was actively pursuing additional interconnections with Georgia Power Company
but that such interties would not reduce the reserve requirements.

44 _Intervenor through crossexamination of Witness Bivans explored the
possibility of purchasing power from companies both within and outside the
State of Florida.!' 7 However, Bivans testified that no firm power was available
for sale from these companies at the present and that only emergency power
could be purchased from other utilities.

45.While it was apparent that FPL had made llttle or no effort to
interconnect with other utilities for the purpose of sharmg power, nevertheless
the Board finds no indication from the testimony,or crossexamination that
joining other power pools was a viable option at the present time which would
eliminate the need for the proposed facility.

46. Contention 1.3(e) related to the influence of recent price changes and
surcharges that were made in Florida to compensate for the increased cost of
fuel oil following increased oil price by the oil cartel. It was addressed by
Applicant’s Witnesses Guth and Gerber and by Staff Witness Uhler. Witness
Uhler’s testimony indicated that it is possible to demonstrate changes in
consumption in Florida resulting from the price increase imposed because of the
cost of residual fuel oils. Uhler’s analysis of the Florida data, however, indicated
that 10% expansion in sales took place in spite of a 10% increase in price. His
analysis also indicated that there was some growth in sales even though prices
were 30% higher.!'® Thus, short term data available from Florida does not
support a conclusion that conservation will reduce need for the plant.!*®

47. Witness Guth did not analyze directly the effect of the recent surcharge
in Florida upon demand. Although Guth stated that there is no firm evidence on
the point where the magnitude of price elasticity will be different in periods of
rising real prices, he suggests that a range of price elasticity for net usage could
be from —0.5 to —0.7.2° However, considering other factors, such as income
elasticity, annual average changes in electricity price, and personal income, Guth
concludes that there will be a minimum rate of growth in net usage per customer
in the amount of 0.5% annually; a most optimistic case would give a 5.0% annual
increase in the rate of growth of customer usage.! 2! Thus Guth predicts that the
net effects of price elasticity will be partially overcome . by other

T
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considerations.! 22 Witness Gerber testified that, although some conservation
may result from increase in prices, more efficient appliances, better insulation,
and reduced lighting standards, such opportunities for savings are limited and
would be realized gradually over a period of yéars. However, he did not feel that
energy prices would tend to lower the rate of growth of enérgy consumption in
view of the growing population and rising income levels which brmg about a
trend in the opposite direction.! 23
- 48. Apparently ‘only Staff Witness Uhler had looked at the most recent FPL
data after imposition of surcharges resulting from the increased price of residual
fuel oil' from the oil cartel. Although price appears to have affected demand,
there is no clear-cut evidence that in the long run there 'would be significant
decrease in the demand. In response to Board questioning, Witness Guth on the
other hand testified that it is too early to study the effects of the fuel
adjustment upon demand since it was complicated by 'inflation and other short
run problems.! 24 Thus, although there was some doubt as to the ultimate effect
of price increases, the Board finds no material showing that the effect of such
increases would be sufficient to obviate the need for the St.Lucie 2 plant.
49, Generally with respect to Contention 1.3 the Board finds that the
specific subcontentions were in many ways made moot by uncontradicted
testimony offered by Witnesses Gerber and Uhler which indicated that recent
increases in price' of competitive fuels for nuclear generating plants (a) make
nuclear fuel the most economical choice, and (b) make nuclear fuel more
certain, considering recent difficulties experienced in obtaining residual fuel oils.
Witness' Gerber testified that the St.Lucie Unit No. 2 nuclear plant could be
justified on the basis of fuel savings by ‘substitution for-residual oil fired
generation, even if the increased capacity of this unit were entirely surplus, This
testimony thus makes moot all arguments regarding the precise percentage rate
of increase in demand for Florida during the period of construction of St. Lucie
Unit No. 2. Gerber testified that substitution of nuclear fuel would result in
$140.2 million savings in excess of the annual fixed charges for the unit even if
the capacity 'were entirely surplus.! 5 During cross-examination and in response
to questions by the Board, Geérber reduced the projections of savings by
approxunately $19 million due to increase in capital cost of the plant not taken
into account'in his prepared testimony."2¢ Witness Uhler testified that utllmes
such as FPL which are heavily dependent upon residual fuel oil are in a unique
position in regard to the construction of nuclear power plants since the

13214, pp. 31, 32.
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availability of such residuals is not. secure.'?” Uhler testified that the
Presidential Message to Congress had specifically said that new base load plants
should not burn oil.'?® Uhler further testified that the supply of natural gas
which FPL receives from.United Gas pipeline experienced the most serious
curtailment problems of all jurisdictional pipelines of the Federal Power
Commission.!2® He further testified that the uncertainty of coal cleanup
technology and the fact that FPL has little experience in burning coal would
restrict the possible alternatives open to FPL at this time.' *® Questions directed
by the Board to Witness Uhler reinforced the suggestion that there ‘was a
possibility that oil would not be available to base load units.!*! Thus, with
respect to competitive fuel availability and cost, the Board finds that there
appears to be a continuing strong justification for construction of St. Lucie Unit
No. 2 as a nuclear plant.

P

‘Contention 1.6(c)

.50. Contention 1.6 relates to alternative energy sources, alternative sites, and
alternative ultimate heat sinks. Contentions 1.6(a) and 1.6(b), dealing with
alternative energy sources and sites, were summarily dismissed.!32? Contention
1.6(c) states:

Whether the Staff's Final Environmental Statement has suffucnently
considered alternatives to the proposed action including:
(c) alternative ultimate heat sink methods such as auxiliary ‘ocean intake
* or wet or dry cooling towers using salt or fresh water or treated sewage
effluent

51.The' Applicant!®® and Staff!3* presented testimony on alternative
ultimate heat methods. One alternative is an auxiliary ocean intake. Staff
Witness Young noted that an event that would block the main intake canal
would also block the auxiliary intake if of similar design.'® Wet and dry
cooling towers were found by the Staff to cost more and to have susceptibility
to storm damage over the proposed system.'¢ The Staff considered a cooling
lake and found the environmental impact on the island to be greater than the

127Tr. 636.

J138Tr. 635,
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proposed design.!37 The use of treated sewage as a coolant was considered by
both Applicant and Staff witnesses who agreed there is no source for such
sewage.!®® In ‘addition to a higher economic cost, Witness Fotheringham
considered that' the environmental costs ‘of a 1200 ft. jetty and a 400 ft. wide
channel would be excessive.'3® He also testified that towers would require more
space, with the attendant environmental effects, than the present system which’
is going to be used by Unit No. 1 in any event.!*° Following review of the
entire record on alternatives considered, the Board finds that the Applicant and
Staff have considered alternative heat sink methods. The Board concludes that
the proposed system using Big Mud Creek is the best alternative both from the
standpoint of cost and environmental impact.

Contention 2.1(b)

Whether the proposed site meets the requirement of 10 CFR Part 100 as
to meteorological conditions including:

{b) whether hirricanes pose such a severe threat to the safe operation,
due to their accompanying land erosion, high winds and storm surges, and
their resultant effect on the site, its equipment, buildings and the intake
water canal and emergency cooling canal and means of mgress and egress,
that the site is unsuntable

52. All three parties presented direct testimony on this contention. In
weighing and evaluating conflicting evidence, the Board took into consideration
the fact that each of the witnesses offered had different backgrounds and
different expertise. Staff Witness Lewis G. Hulman is primarily a hydraulic
engineer with experience in hurricane damage from a hydrologist’s standpoint
with an understanding of water movements, soil erosion, erosional effects, and
surges. Applicant’s Witness Fei-Fan Yeh also has a background in hydrological
engineering and is well qualified to make an assessment of erosional damage
arising’ from waves and water movements. However, the Board found that
Dr.Yeh had a limited understanding of hurricané behavior and was not an
expert in hurricane characteristics. Since Witnesses Hulman and Yeh had limited
backgrounds in meteorology, they did not appear qualified to use an analog
methodology in predicting hurricane intensity and effects. Intervenor’s Witness
Arnold L. Sugg, on the other hand, obviously had widespread experience as to
the meteorological characteristics of hurricanes and their wind speeds and surge
heights, and he has had practical experience witnessing erosional effects. By
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virtue of his experience with past hurricanes in Florida, Witness Sugg is qualified
to make some general judgments and predictions of hurricane damage; however,
the Board gave little weight to Mr. Sugg’s testimony on assessment of rates of
erosion damage or the specifics of soil, vegetation, and beach and - water
conditions relating specifically to the St. Lucie site. : o

53. The maximum probable hurricane (PMH) used in the analysis of the
Staff and Applicant is a hypothetical storm defined by certain criteria furnished
by the U.S. Department of ‘Commerce.!*! ‘This .storm has intensity
characteristics (central pressure) lower than the other “great™ hurricanes that
have struck the United States. As regards central pressure, it is slightly more
intense than Hurricane Camille and slightly more intense than the Labor Day
hurricane of 1935 at Key.West. In assessing the effects of the maximum
probable hurricane, Staff and Applicant witnesses made assumptions regarding
the trajectory of the storm in relation to the coastline which would maximize
the - storm surges, wind, and wave activity.!*? On crossexamination, the'
Intervenor’s witness first testified that the. maximum probable -hurricane
postulated by the Applicant was more intense than most of the “great”’ Florida
hurricanes with the 'exception of Hurricane Camille.'*?® Later during
cross-examination, Witness: Sugg stated that the -difference between the
maximum probable hurricane and Hurricane Camille was of .little or no
significance.'** Thus, there appears to be little difference in ‘the opinion of
experts as to the intensity and trajectory factors used in the calculations of the
Applicant and Staff, and there are really no facts in dispute.

54.There was no-direct testimony offered by.either the' Staff .or the
Applicant upon the effect of the duration of possible hurricanes in the vicinity
of St.Lucie 2. This 'question:arose during crossexamination of Applicant’s
Witness Yeh by the Intervenor and through direct and cross-examination of
Intervenor Witness Sugg.!** The maximum'probable hurricane hypothesized in
the Intervenor - and Staff testimony 'did not consider the possibility of a
hurricane stalling in the vicinity of the plant so that storm surge, wave, and wind
erosional effects would persist for several days. Witness Sugg testified that
storms can stall and remain approximately stationary for as long as 4 days.!*®
He further testified that, when a tropical storm decelerates or slows down in this
way, it increases in intensity, and he cited examples within his experience of
tropical storms which had performed in this way and ones which had essentially

'41Witness Hulman following Tr. 1688, pp. 5-6.
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had a loop configuration whereby they struck a given area twice.!'®7? Thus,
Sugg’s testimony -indicated that hurricanes could stall offshore in the warm
water of the Gulf Stream, could increase in intensity,'*® and could thereby
affect the St. Lucie coastline for a period up to 4 days. During such time winds
would be of gale, and possibly of hurricane, force category.’*® The Board could.
find no evidence in the testimony of Witness Hulman or of Witness Yeh to
indicate that there had been any consideration given to the stalled hurricanes
hypothesized by Witness Sugg. Witness Yeh testified that, if the maximum
probable hurricane stalled, the wind velocity ‘would decrease.!®® This-was in
direct contradiction to a statement by Witness Sugg who had testified that a first
rule' in. hurricane’: forecasting was that deceleration . of hurricanes was
accompanied by an increase in intensity.'S! Examination of Witness Yeh by
cross-examination and responses to questions of the Board indicated that this
witness- had 'little or no direct knowledge of stalled hurricanes and hurricane
trajectories and speeds’ 5? but seemed to have relied heavily upon other sources
of information for his testimony in these areas. Under examination, he stated:
that a hypothesized, stalled hurricane could be more damaging than the probable
maximum hurricane used in his analysis.!53 Since Witness Hulman did not
directly -address this .matter, the testimony of Witness Sugg appeared to the
Board to be.more responsive on this point:

55.As to the question of hurricane surges, the Apphcant estlmated the
maximum surge level for the PMH to be 16.2 ft. mlw.' 54 while the Staff’s surge
estimate was 16.7 ft. mlw.'55 Witness Hulman testified that, with severe
breaching of the island in several places, wave run-up on the ocean side of the
plant_island would reach a maximum level of +22 ft. mlw.!5¢ He further
testified that the Applicant had been requested to provide for sandbagging and
stop-log .closure -structure to minimize any potential leaking to the +22 ft.
level.!7 Witness Yeh testified that the maximum peak storm surge and wave
run-up with a maximum PMH storm would not exceed +19 ft. mlw. but that all
safety features would be protected to the +22 ft. miw.!8 His calculation of
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surge run-up assumes a tide of 3.7 ft. and an initial surge of 1.5 ft. for a
combined total peak of PMH surge of 16.2 ft. mlw, Thus the Staff’s witness and -
the Applicant’s witness differ somewhat in the calculated elevation of water and
wave run-up during the maximum probable hurricane. Witness Yeh explained
that the difference in these. calculations was due primarily to the fact that the
Staff had not taken all topographic conditions into consideration in calculating a
22 ft. mlw. wave runup. His calculations of 19 ft. reflected the “real”
topographic configuration of the area.'5?

56. Witness Sugg testified that Hurricane Camille had surge levels at Pass
Christian, Miss., of 24.6 ft.!° Witness Hulman also testified that the Hurricane
Camille at Pass Christian had a surge level of 23 ft. with a run-up to 25 ft.!¢!
However, further testimony and cross-examination indicated that surges of this
height were not possible in the St. Lucie area because of the configuration of the
Continental Shelf. In the case of Camille striking the Mississippi Gulf Coast, the
shallow offshore shelf accounts for the extremely high surge height.! ¢? Witness
Sugg agreed 'that the shallowness of the Continental Shelf was a factor in
determining surge height.!©3 He acknowledged that, all other things being equal,
the surge height at Hutchinson Island would be less than at the Texas Gulf
Coast.' 54

57. Thus, no substantial evidence was developed in the record to indicate
that the storm surges would exceed the level recommended by the Staff for
protection of the plant (+22 ft. mlw.). Records of higher surges appeared to have
occurred only in areas with much shallower shelf configurations than
Hutchinson Island. In view of the substantial evidence in the record in support
of the designed protection level, the Board concludes that the hurricane surge
analysis is adequate. co

58. With respect to beach and island erosion factors, all expert witnesses
(Hulman, Yeh, and Sugg) agreed that severe hurricanes would breach the dune
and erode the area between the ocean and the plant site.- Witness Hulman
testified that the dune would be breached and washed away and that much of
the sand between the present waterline and plant nuclear island would virtually
disappear in a severe hurricane.' ¢ ® Witness Yeh hypothesized a 6-hour erosional
attack on the dunes by waves which had a height varying from +8 to +14 ft. and
calculated an average erosion of 50 cubic yards per foot of shoreline. This would
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bring about 150 feet of horizontal recession with a surge level of 16.2 ft.! He.
believed there would be virtually no foreseeable erosion of the plant island.!®7 .
Yeh further testified that there would be little erosion at the plant elevation:
level (18 ft.) because the wave energy would be dissipated when the wave was
broken at the highway.!® There would be little energy to create erosion in the
area near the plant. His calculations indicated that a 10 ft, wave would erode
approximately 5 ft. of material from a 150 ft. strip beyond highway AlA.
Witness Yeh’s calculation of the erosion that would take place beyond the
highway with 16.2 ft. surge (150 ft. horizontal recession) he believed to be
conservative. However, his testimony indicated that (a) there was a difficult scale
problem in making such estimates;' ¢® (b) only erosion arising from wave run-up
would occur beyond the 150 ft. recession behind the roadway; (c) flowing water
at the parking lot would be approximately 2.3 ft. deep;' 7° and (d) wave run-up
beyond the '18 ft. level of 1 ft. would create flooding at the perimeter of the
plant island.!’! In cross-examination, Witness Yeh considered a hypothetical
storm which had stalled in the area so that there was flow around the plant
island at the hypothesized surge level (16.3 ft.). He estimated that this would
give a water depth near the island of 2 to 3 ft. and, with a long duration storm, .
would give 1 to 2 ft. of scour. This would not bring about cutting of the
island.! 72 Witness Hulman indicated that, with a breach of the island at Big Mud
Creek, there would be erosion at the vicinity of the site' 73 but that even with
such a breach the nuclear island would not be eroded to the extent that would
constitute a threat to any of the safety related structures.! 7

59.1n view of the entire record, including consideration 'of confhctmg
evidence therein, the Board concludes that ample evidence exists to indicate that
the hypothesized maximum probable hurricane would not.create sufficient
erosion to threaten the plant and safety related structures even though water
completely covered the istand. However, the Staff apparently did not consider
the situation postulated by the Intervenor’s Witness Sugg (erosion taking place
for a period of 4 days). Thus there remains an area of uncertainty concerning
damage in a situation in which several days of erosion from a maximum probable
hurricane stalled offshore followed by this hurricane moving inland and
producing a wave run-up to the height proposed by Hulman (22 ft.). However,

g
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the Board concludes that, even with the most severe hypothesized situation,
structures protected to +22 ft. would not be threatened beyond that indicated
by analysis and calculations already completed. With respect to the integrity and
safety of the plant itself, the Board is persuaded by Witness Hulman’s testimony
that safety would not be threatened even with breaching of the island and a
wave run-up of 22 ft. mlw. if the Staff request that the Applicant take certain
measures to minimize inleakage was carried out.! 7 However, since the Staff did
not formally consider stalled hurricanes and since additional protection may be
required for safety related structures in the event of this type of storm, the
Board directs the Staff and Applicant to specifically address the question of
stalled hurricanes and their possible safety related effects on St. Lucxe No.2 at
the health and safety hearings.

59a. The testimony of Applicant Wltness Harris indicated that there would
be no problems of ingress or egress from the plant site in the event of severe
hurricanes since adequate hurricane warnings would be available to the facility.
With warning, the Applicant could adequately staff the plant so that it could be
kept in operation even though ingress and egress to facilities were inhibited.! 7¢
Applicant Witness Fotheringham testified that ocean intake structures and
emergency cooling water canal would be able to withstand maximum impact of
a PMH and that emergency shutdown requirements could be met.!”7 In
reaching these conclusions, the Board expressly requires hereby. that the
recommendations of the Staff relative to this matter be made part of the
technical specifications for any construction permit authorized pursuant to this
decision. Subject thereto the Board finds that the site meets the applicable
requirements as to meteorological conditions.

Contentlon 2.2

Whether the proposed site meets the requuements of 10 CFR Part 100 as

to population density and use characteristics of the site environs, including:

(a) whether Applicant and Staff have adequately considered present

population and future demographic change near the site, particularly: .

(1) whether increased population of Hutchinson Island resulting from
high-rise, high-density condominiums and resort hotel development with
larger tenant capacities;

-(2) whether within the low-population zone (LPZ) real estate
developments and subdivisions on the mainland three to five miles away
from the proposed site' which are currently more populous than Staff and

'75Hulman, p. 11.
!7¢ Harris, p. 3.
!77Fotheringham following Tr. 1839, p. 2.
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Applicant estimate and whether this will result in the very high population
density within the next decade far in excess of Applicant’s population
projections in the Environmental Report (ER) and Preliminary Safety
- Analysis Report (PSAR);

(3) in nearby cities of Stuart, Jensen Beach, White Clty, and Fort Pierce
within 10 miles of the proposed site; . .

(b) whether Applicant’s presentation in the PSAR, Fxgure 2.1 2 an aenal

photograph of Hutchinson Island, fails to include the entire area from five to
ten miles from the proposed site and the development occurring there, and
whether such information is necessary to accurately assess site suitability; -

(c) whether the demographic studies performed for Applicant by First
Research Corporation of Miami are inaccurate and misleading and

underestimate the high population in the site environs including the LPZ;

(d) whether there is a reasonable probability that appropriate measures
_could be taken in the event of an accident to protect residents including
:evacuation of LPZ personnel, particularly whether - the smgle two-lane
highway, A1A, on Hutchinson Island ‘ b

(1) is sufficient for evacuation and access for emergency equipment;

(2) could be separated by a'storm or accident at the site since the road
bisects the site which would result in division and splitting up of
emergency evacuation and safety efforts; ,

(3) would cause highway A1A traffic to bottleneck at the single brldge at

. each end of the island, diminishing the possibility of escape from an island
in an emergency. Co

60. Some of the testimony on this contention was conflicting as to several
aspects of population projections. In addition, and as more fully discussed
below, the Final Environmental Statement was found to contain erroneous data.
It was subsequently corrected with the addition of supplemental testimony from
the Staff upon a showing that the error was inadvertent and did not materially
change the cost benefit balance as presented in the FES.

61. Staff Witness Dr. Emile Bernard assembled available data on populations
and relied on available sources to arrive at future population figures.!7® By
education, Dr. Bernard is a physicist but-has been employed recently (relatively
short period) by the Regulatory Staff in a capacity that includes. population
surveys and forecasts relating to proposed nuclear power plants.!”® He was
assigned in this capacity to the Staff’s evaluation of the proposed St. Lucie
facility after the Intervenor had advised the Staff of what appeared to be errors

' 7% Bernard testimony after Tr. 904, pp. 5-7, Tr. 905; 1281; 1443, 2711,
179 Tr. 966, 989, 995. .
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in the FES and ER.!3° Dr. Bernard provided both fact and opinion testimony.
The Board gave considerable weight as to the former; however, since he had little
or no experience in making regional planning studies, and was not familiar with
the usual methodology used in planning and projections, the Board gave less
weight to his opinions on population projections. Applicant’s Witness Moore! 8!
based his testimony on relatively extensive experience over many years in
population forecasts, and his familiarity with other projections of population
levels in the LPZ and the surrounding area to the year 2000. Mr. Moore had
made numerous short range forecasts for various business enterprises and
appeared to have considerable practical experience in this area. The Board was
not as persuaded by his opinions on long range trends, which tended to
extrapolate on past experience only. Intervenor Witness Schmidt,'®2 a
professional urban and transportation regional planner, was found by the Board
to be well qualified to assess the likelihood of population levels in the vicinity of
the proposed St. Lucie 2 site. Witness Ament,'®3 appearing under subpoena
issued at the request of Intervenor, was, likewise, a professionally trained
regional ‘planner. In evaluating and balancing conflicting evidence presented by
these witnesses, the Board considered the type of backgrounds needed to make
judgments regarding the impact of future economic, social, and political changes
upon growth .and demographic 'data of any given area. Background 'in
demography, transportation, economics, etc., all enter into the qualifications to
make such predictions, as well as related experience, information obtained from
state and local planners and public officials, and familiarity with Hutchinson
Island and the adjacent area. The Board also considered the pro;ected populauon
levels up to the year 2020.'84

62. The Board concludes that there is an honest disagreement among experts
as to future populations in the vicinity of St. Lucie 2. The witnesses testifying
on future population levels brought different skills, different viewpoints, and
emphasized different sets of factors in making their projections. There is no
clear-cut basis the Board can use for making a firm judgment as to which of the
3 population estimates is the more correct and which projection should be used
in forecasting the population levels 40 years from the completion of the plant.
Short term projections present few problems since agreement is sufficiently close
among all three. It is with the long term projections that experts differ. The
Board considered the most conservative judgments to have been those of
Intervenor’s Witness Schmidt. His projections were based upon projected

180Ty, 1466.
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constructions of known subdivisions up until 1990, followed by continuation of
accelerated rate of growth of the area for an indefinite period, perhaps as late as
2020.!85 His forecasts were the most conservative (largest population) because
he assumes (1) full occupancy, (2) high density on the island resulting from
time-sharing of condominjums, and (3) exceptional growth in the area because
of existing projections of transportation facilities and a transportation corridor
in Florida, a concept curmently considered by state planners.'®¢ Under
questioning by the Board, Schmidt conceded that all long range planning (e.g.,
20 years or more) relied very heavily upon judgments.!®? Such judgments based
upon corridors and transportation theory and new ideas regarding cost sharing of
condominiums, etc., must be balanced against Witness Moore’s projections based
upon past local experience but without indications that a full range of possible
future economic or technological changes have been adequately evaluated.
However, the Board after considering the entire record, concluded that the
difference between these experts is largely moot in view of the testimony of Van
Niel' 88 and Bernard!®° and Moore!?° that projected improvements in plant
design by the Applicant would allow the LPZ to be reduced to 1 mile. Even the
most conservative population projections of Schmidt will meet the requirements
of 10 CFR Part 100 as to population density and evacuation. A hypothetical
doubling of Schmidt’s projections for the LPZ apparently does not result in
conflict with the applicable Commission regulations.'®?

63. With respect to Contention 2.2(d), the Board finds, as further set forth
in paragraphs 69-74 below, that the Intervenor has failed to show that
evacuation planning in the control area was inadequate. In view of the
contention, the Board itself reviewed this subject matter but found no evidence
that would persuade us to reach a contrary conclusion from that testified to by
Applicant and Staff witnesses. : ‘

Contention 2.3

Whether the proposed site meets the requirements of 10 CFR Part 100 as
to seismic considerations, particularly whether Applicant’s seismic studies
are incomplete, inaccurate, inadequate, including: '

{a) insufficient evidence of lack of faults;
{b) no information on ten-foot plus offsets;
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{c) bore holes too far apart to detect faults;

(d) bore holes choice improper, i.e., no history submitted on bore hole
selections;

(e) failure to complete into St Lucie County the study of the postulated

. Martin County fault;

(f) an attempt to adequately chronicle earthquake history for *three
hundred years;

{g) too few blow count samples in the area 70-feet to 85-feet depth strata
and whether this area shows liquefaction potential;

(h) failure to consider dynamic interaction of units 1 and 2;

(i) emergency cooling canal slide blockage potential;

. {j) whether a fault exists five miles from the site and whether the faultisa
upable fault.

'64. Contention 2.3 relates to the geological suitability of the site. The Staff
and Applicant presented direct testimony; the Intervenor did not. As stated in
the FES, the site is located on the east coast of the Florida peninsula which is
the land area of a much greater extension of the North American continent
called the Floridan Plateau, which Plateau lies within the Coastal Plain
physiographic province. The Applicant performed various geologic
investigations, including a detailed survey of published and unpublished
literature with geologic and structural maps and well log data, contact with
geologists familiar with the structure of the St. Lucie County area, a study of
U.S. Department of Agriculture Soil Conservation Service aerial photographs
and Satellite photographs, and various types of field work, which included
geologic reconnaissance, borings, and continuous seismic reflection profilmg 192
The Staff reviewed the Applicant’s information and results of the testing
programs.! °3 In addition, the Staff reviewed and evaluated information received
from the Staff consultants, the U. S. Geological Survey and the U. S. Coastal and
Geodetic Survey,!®* and contacted those individuals who had postulated that
faulting may exist in the site area.! ?° The Board concludes that the Staff review
was adequate and that: (1) there are no geologic features in the site vicinity
representing a hazard or potential hazard to the St.Lucie facility; (2) the
lineaments are not fault controlled but are depositional in nature; (3) faulting
does not pass within 5 miles of the site, and surface faulting is not a potential
hazard in the site area; (4) the apparent offsets which were the bases for the
faulting postulated by Bermes, Lichtler, and Vernon may be due to a monoclinal

192 Testimony of Witness G. F. Sowers following Tr. 1625, p. 2.
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flexure in the underlying strata which parallels the coastline;!?¢ (5) that any
faults which may exist do not offset upper formations and would not be
post-Miocene in age,'®” and therefore would not be capable faults within the
definition of 10 CFR Part 100, Appendix A. Accordingly, the Board finds that,
from a geological standpoint, the St. Lucie site meets the requirements of 10
CFR Part 100 and is suitable for a reactor of the general size and type proposed
by the Applicant.

65. Contention 2.3(f)(g) and (j) questions the seismological suitability of the
site. The St. Lucie site is located on Hutchinson Island in an area that was
covered with dense vegetation and mangrove swamps. The in-situ soils have been
removed by the Applicant and replaced with dense compacted fill.!®® The Safe
Shutdown Earthquake (SSE) for the St. Lucie site is based on the seismicity of
the Florida Platform of the Coastal Plain province. The Staff reviewed all the
historical earthquakes in the province and concluded that an earthquake would
not be expected to cause an intensity at the St.Lucie site that will exceed
intensity VI on the Modified Mercalli Scale.!®® The Applicant reviewed the
earthquake history of the Southeastern United States and the West Indies.
Records of the U.S. Geological Survey were reviewed, as well as individual
publications concerning earthquakes affecting Florida.?°? In addition, the
seismicity in Florida is low, which is reflected in the tectonic structures in
Florida. Although faults exist, they are old, with smaller offsets than seen in
seismically active regions. Thus, the historical record shows little seismic
activity.2®! The Staff concluded that the available record of 400 years of
earthquake history in the St. Lucie site region, while not complete relative to
smaller earthquakes, does not contain any earthquake larger than the earthquake
chosen for the SSE.2%2 Accordingly, based on the evidence of record, the Board
finds that the earthquake history has been adequately chronicled for the past
three hundred years, that the site provided a suitable foundation for Category I
structures, that an intensity of VI MM is conservative, acceptable, and feasible
for the seismic design of the proposed facility, and that there are no foundation
conditions which would preclude the use of site for the proposed St. Lucie 2.

66. Contention 2.3(g) raised the question of whether there were too few
blow count samples in the area within the 70- to 85-ft. depth stratum and
.whether this area shows liquefaction potential. Applicants performed 30 borings
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in the immediate plant area.?®3 The Staff’s review of the boring logs submitted
by the Applicant as part of the site investigation program indicated a stratum of
sand located approximately at elevation —70 extending to elevation —80 to —90
with relatively low blow counts. This suggests that the sands in the zone might
be loose, ie., have a low density. However, these low relative density materials
are interfingered with materials having higher relative densities.2®* Only ‘3
samples from the low blow count zone were cyclically triaxially tested to
liquefaction, and two of them were tested at such high relative densities that it is
not possible to scale the data to the estimated in situ relative densities. After
careful review of the soil conditions at the St. Lucie site, the Staff concluded
that investigations additional to those already completed were not required to
establish that liquefaction would not occur in the low blow count zone, because
it"has been the Staff’s experience that extensive liquefaction should not be
expected to occur in the zone of loose sands because of (1) the -high confining
pressures that exist at the depth of the layer resulting from the weight of the
structures and the weight, due to the high finished grade (el. plus 18) of the
compacted backfill; (2) the low intensity VI (MM) of the postulated SSE; and
(3) the short time duration of the postulated SSE. The short time duration and
low intensity of the postulated SSE are extremely important because the much
denser sands above and below the low blow count zone will not have undergone
enough significant increase in pore pressure. Therefore no gross foundation
failures which could cause a hazard to Category I structures could occur.2°5 The
Board agrees with the Staff’s analysis and finds that blow count sampling was
adequate and that the site shows no potential for liquefaction.

67. Contention 23(i) raised the question of emergency cooling canal slide
blockage potential. The Apphcant has not shown that the soils inplace are not
subject to liquef