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PREFACE

This is the fifth volume of issuances (pages 1 - 524) of the Nuclear Regulatory
Commission and its Atomic Safety and Licensing Appeal Boards and Atomic
Safety and Licensing Boards. It covers the period from July 1, 1977 to
September 30, 1977.

Atomic Safety and Licensing Boards are authorized by Section 191 of the
Atomic Energy Act of 1954, These Boards, comprised of three members con-
duct adjudicatory hearings on applications to construct and operate nuclear
power plants and related facilities and issue initial decisions which, subject to
internal review and appellate procedures, become the final Commission action
with respect to those applications. Boards are drawn from the Atomic Safety
and Licensing Board Panel, comprised of lawyers, nuclear physicists and engi-
neers, environmentalists, chemists, and economists, The Atomic Energy Com-
mission first established Licensing Boardsin 1962 and the Panel in 1967.

Beginning in 1969, the Atomic Energy Commission authorized Atomic Safety
and Licensing Appeal Boards to exercise the authority and perform the review
functions which would otherwise have been exercised and performed by the
Commission in facility licensing proceedings. In 1972, that Commission created
an Appeal Panel, from which are drawn the Appeal Boards assigned to each
licensing proceeding. The functions performed by both Appeal Boards and
Licensing Boards were transferred to the Nuclear Regulatory Commission by the
Energy Reorganization Act of 1974, Appeal Boards represent the final level in
the administrative adjudicatory process to which parties may appeal. The Com-
mission may, however, on its own motion, review various decisions or actions of
Appeal Boards.

This volume is made up of reprinted pages from the three monthly issues
of the Nuclear Regulatory Commission publication Nuclear Regulatory Com-
mission Issuances (NRCI) for this period, arranged in chronological order.
Cross references in the text and indexes are to the NRCI page numbers which
are the same as the page numbers in this publication.

Issuances are referred to as follows: Commission-CLI, Atomic Safety and Li-
censing Appeal Boards-ALAB, and Atomic Safety and Licensing Boards-LBP,

The summaries and headnotes preceding the opinions reported herein are not
to be deemed a part of those opinions or to have any independent legal sig-
nificance.
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Cite as 6 NRC 1:(1977) ALAB418

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING APPEAL BOARD
Alan S. Rosenthal, Chairman

Dr. John H. Buck
Jerome E. Sharfman

In the Matter of Docket Nos. STN 50-518
50-519
TENNESSEE VALLEY AUTHORITY 50-520
50-521

(Hartsville Nuclear Plant
Units 1A, 2A, 1B and 2B) July 11, 1977

The Appeal Board denies the applicant’s petition to reconsider and to delete
portions of ALAB-409, 5 NRC 1391 (June 7, 1977).

Messrs. Herbert S. Sanger, Jr., General Counsel, David G.
Powell, Assistant General Counsel, and Alvin H. Gutterman,
Knoxville, Tennessee, for the applicant, Tennessee Valley
Authority.

MEMORANDUM AND ORDER

The Tennessee Valley Authority has petitioned for reconsideration of
ALAB-409, 5 NRC 1391 (June 7, 1977), in which we denied its motion to strike
the intervenors’ exceptions to the initial decision authorizing the issuance of
construction permits for the four units of the Hartsville facility. LBP-77-28, 5
NRC 1081 (April 28, 1977). The petition does not seek a change in the result
but, rather, simply the deletion of those portions of ALAB-409 which criticized
the conduct of TVA counsel. We are told that the criticism was unwarranted
because it was based upon a misapprehension of the precise nature of the posi-
tion which TVA was endeavoring to advance in the motion to strike the excep-
tions.

We have carefully compared what TVA now maintains was its intended line
of argument with that which was said by it in its motion to strike. Giving
counsel the benefit of all possible doubt (as is appropriate in the circumstances),
we can find nothing in the motion to strike which might have suggested to a



reasonable reader that TVA was espousing therein the theories which its recon-
sideration petition has developed at some length. Prior filings of TVA counsel in
this and other nuclear licensing proceedings reflect that they are well able to
express their client’s views on legal issues with sufficient clarity that the central
points being made are not totally obscured. We are thus left with the conviction
that what confronts us is in reality not an elaboration upon, or refinement of,
arguments previously advanced but, instead, an entirely new thesis tailored to
meet those comments in ALAB-409 which counsel wish to have deleted. For this
reason, reconsideration is denied.’
It is so ORDERED.

FOR THE ATOMIC SAFETY AND
LICENSING APPEAL BOARD

Margaret E. Du Flo
Secretary to the Appeal Board

! Because TVA does not ask us to alter the result reached in ALAB409 (i.e., the denial
of the motion to strike the intervenors® exceptions), it is unnecessary to dwell here upon the
merits of its new arguments. Suffice it to say that we remain unpersuaded that the excep-
tions offend the strictures of 10 CFR §2.762(a).
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-
UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING APPEAL BOARD
Alan S. Rosenthal, Chairman

Dr. John H. Buck
Dr. W. Reed Johnson

In the Matter of Docket Nos. 50-282
50-306

NORTHERN STATES POWER

COMPANY

(Spent Fuel Pool
Modification)

(Prairie Island Nuclear Generating
Plant, Units 1 and 2) July 12, 1977

Upon applicant’s motion for directed certification under 10 CFR §2.718(i),
seeking resolution as to whether a licensing board has “authority to grant in-
terim authority for those portions of operating license amendment activities
which do not involve matters in controversy,” the Appeal Board holds that the
Licensing Board’s ruling in LBP-77-42, 6 NRC 131 (July 5, 1977), has rendered
the question academic insofar as the instant proceeding is concerned.

Motion for directed certification denied.

RULES OF PRACTICE: APPELLATE PROCEDURE

The Appeal Board has the power to direct the certification of legal issues
raised in proceedings still pending before licensing boards. 10 CFR §2.718(i);
Public Service Co. of New Hampshire (Seabrook Station, Units 1 and 2),
ALAB-271,1 NRC 478 (1975).

RULES OF PRACTICE: APPELLATE PROCEDURE

The Appeal Board will not direct certification of issues that have been
rendered academic by subsequent developments.

Messrs. Gerald Charnoff and Jay E. Silberg, Washington,
D. C,, for the licensee, Northern States Power Company.



Ms. Jocelyn F. Olson and Mr. John-Mark Stensvaag, Rose-
ville, Minnesota, for the intervenor, Minnesota Pollution
Control Agency.

Ms. Ellen B. Silberstein for the Nuclear Regulatory Com-
mission staff.

MEMORANDUM AND ORDER

1. The Licensing Board has before it the application of the Northern States
Power Company (licensee) for an amendment to its operating licenses for Units
1 and 2 of the Prairie Island Nuclear Generating Station, The amendment would
enable the licensee to undertake a modification to the facility’s spent fuel stor-
age pool; more specifically, to replace the existing spent fuel storage racks having
a capacity for 198 fuel assemblies with new storage racks having a capacity for
687 assemblies. In addition to the licensee, the parties to the proceeding are the
Minnesota Pollution Control Agency (MPCA) and the NRC staff. MPCA filed a
successful petition for leave to intervene in response to the published notice
advising that the Commission was giving consideration to the approval of the
proposed modification. 42 Fed. Reg. 2140 (January 10, 1977).

The spent fuel pool is divided into two compartments, connected by a
transfer canal through which fuel assemblies may be shifted from one compart-
ment to the other. On April 25, 1977, three days after the prehearing conference
was held, the licensee moved the Licensing Board for the immediate issuance of
an order authorizing the Director of Nuclear Reactor Regulation to permit the
commencement of the work necessary to enlarge the spent fuel capacity of the
smaller of the two compartments. The motion pointed out that the staff had
already evaluated and given its approval to the proposed modification and that,
but for the intervention of MPCA, no hearing would have been required. As the
licensee construed MPCA’s filings, that agency was primarily concerned *“with
the situation as it will exist after fuel has been placed into the expanded storage
capacity, or at most, after the racks have been installed in the small pool” — and
not “about the process of installing the new storage racks.” In these circum-
stances, the licensee maintained, it was within the Board’s power to grant the
requested relief in advance of the evidentiary hearing on the proposed modifica-
tion.

Both MPCA and the NRC staff opposed the motion. Without explicitly
stating whether and to what extent its concerns related to the installation of new
racks in the small compartment, MPCA expressed a strong objection to any part
of the project being allowed to proceed before the Board had completed its
review of the entire project, For its part, the staff agreed with the licensee that
there were substantial practical reasons why the new racks should be promptly

'



installed in the small compartment. Nonetheless, it took the position that
MPCA’s objection, coupled with the fact that the licensee “had conceded that
MPCA Contention 17 could be ‘marginally construed’ as” being related to in-
stallation of the racks in the small pool,! meant that the Licensing Board would
first have to make “favorable findings on those matters in controversy” relating
to that work—either following an evidentiary hearing or by way of summary
disposition.

On May 13, 1977, the Licensing Board entered an order denying the mo-
tion. LBP-77-33, 5 NRC 1267. It concluded, without regard to whether there
was an existent and unresolved controversy respecting the portion of the pro-
posed modification in question, that the Comniission had neither explicitly nor
implicitly authorized licensing boards to grant the relief sought.

After unsuccessfully attempting to persuade the Licensing Board 'to refer its
‘ruling under 10 CFR §2.730(f), the licensee promptly moved before us for
directed certification. 10 CFR §2.718(i); Public Service Co. of New Hampshire
(Seabrook Station, Units 1 and 2), ALAB-271, 1 NRC 478 (1975). As framed by
the licensee, the question it sought to have certified was whether a licensing
board has the “authority to grant interim authority for those portions of oper-
ating license amendment activities which do not involve matters in controversy.”
We were told that this question was both novel and of recurring importance
“given the multitude of license amendments which may become the subject of
contested hearings.” Additionally, the licensee maintained, both its interests and
the public interest would suffer if the question were not definitively decided at
this interlocutory stage.

2. The licensee’s formulation of the question decided against it in the Li-
censing Board’s May 13 order was fair enough. As previously noted, that Board
did not hinge its determination of a lack of authority to grant the requested
relief upon a finding that the MPCA had put into contest any issue relating to
the installation of new racks in the small compartment—rather it squarely held
that in no circumstances do licensing boards have such authority. Further, as
also seen, the MPCA had not grounded its opposition to the licensee’s motion
upon the existence of any such contest. In these circumstances, it was perfectly
reasonable for the licensee to proceed before us on the assumption that, were we
to answer the question it sought to have certified differently than had the
Licensing Board, the staff would be given the green light to allow installation of
the racks in the small compartment to move forward.

But developments occurring since the certification motion was filed (on
June 3) have overtaken that motion and rendered the question raised therein

! Contention 17 reads:

The Licensee has failed to supply sufficient information to assess the occupational
radiation dosage to workers who will be engaged in the activity of rearranging stored
spent fuel and installing new spent fuel storage racks.



academic insofar as this proceeding is concerned. The evidentiary hearing on the
entire proposed modification took place between June 14 and June 17. Three
days after it ended, the licensee filed a new motion below in which it asked the
Board (1) to divide its license amendment application into two parts; and (2) to
declare that the first part (relating exclusively to installation of new racks in the
small compartment) was uncontested. That motion was denied by the Board in
an order dated July 5. LBP-77-42, 6 NRC 131. The basis for the denial was that
there were in fact at least two matters in controversy which related to the
installation of the racks in the small compartment: (1) the “occupational ex-
posures of the workers who would be involved in that activity”; and (2) the
necessity for the staff to prepare an environmental impact statement before the
proposed modifications were approved. In short, there has now been a determi-
nation of the Licensing Board which strips the question brought to us by the
licensee of an essential ingredient—i.e., the assumed absence of a controversy
over the portion of the proposed modification respecting which early approval
to begin work is desired.

The judgment of a licensing board with regard to what is or is not in
controversy in a proceeding being conducted by it is entitled to great respect; in
any event, the Board’s assessment in this case is beyond serious challenge. This
being so, the certification motion must be denied. We are not in the business of
deciding abstract questions. Moreover, given the existence of a contest relating
to rack installation in the small compartment, there is no room for doubt that
the result reached by the Licensing Board in its May 13 order was correct.
Indeed, we do not think that the licensee would contend otherwise; once again,
since the outset its endeavors to obtain early approval to start work in the small
compartment rested on the articulated premise of a want of controversy.

3. One further observation is warranted. The Licensing Board has ruled on
the interlocutory matters coming before it with commendable dispatch. We trust
that it will similarly approach the task of deciding the merits of the case. At this
juncture, we do not know (and would not presume to speculate upon) whether
the record adduced below, judged in the light of governing legal doctrine, calls
for approval of the expansion of the capacity of the spent fuel pool. If it does,
however, there would appear to be safety reasons—in addition to the economic
and plant reliability consideration relied upon the licensee—why that approval
should not be unduly delayed; ie., why the installation of the new racks in the
two compartments should proceed well before Unit 2 comes up for refueling in
the fall. We see no present need to elaborate upon the point because we have
every confidence that the Board below will act with all possible expedition.

The motion for directed certification is denied.



It is so ORDERED.

FOR THE ATOMIC SAFETY AND
LICENSING APPEAL BOARD

Margaret E. Du Flo
Secretary to the Appeal Board
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Applicant appeals the Licensing Board’s decision (LBP-77-23, 5 NRC 789
(1977)) granting the intervenors’ petition for leave to intervene out-of-time and
ordering that an antitrust hearing be conducted. The Appeal Board holds that
the Licensing Board’s determination that good cause existed for the untimely
intervention petition was not abusive of its discretion.

Decision affirmed.

ATOMIC ENERGY ACT: ANTITRUST JURISDICTION

The Commission must hold a hearing on whether licensing construction of a
nuclear power facility “would create or maintain a situation inconsistent with
the antitrust laws” if the Attorney General so recommends or an interested
party files a timely petition to intervene. Atomic Energy Act, Section 105c; 42
U.S.C. §2135(c).

ATOMIC ENERGY ACT: ANTITRUST JURISDICTION

When an antitrust hearing under Section 105¢ is being conducted, the Com-
mission may not issue a permit to construct the nuclear facility until the anti-
trust proceeding is completed, unless the parties consent to its issuance.

RULES OF PRACTICE: NONTIMELY INTERVENTION PETITIONS

Licensing Boards have broad discretion in ruling on whether to grant un.
timely intervention petitions under 10 CFR §2.714(a). Nuclear Fuel Services,
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Inc. (West Valley Reprocessing Plant), CLI-754, 1 NRC 273 (1975); Pacific Gas
and Electric Co, (Stanislaus Nuclear Project, Unit No. 1), LBP-77-26, 5 NRC
1017, affirmed, ALAB-400, § NRC 1175 (1977).

EVIDENCE: QUANTUM OF PROOF

In ruling upon appeals from licensing board decisions granting intervention,
credit must generally be given to the facts recounted in the papers supporting
the petition to intervene to the extent they deal with the merits of antitrust
issues. Insofar as the facts relate to the excuse for untimely filing, where they are
not controverted by opposing affidavits, they must be taken as true.

EVIDENCE: ARGUMENTS OF COUNSEL

Arguments of counsel are not evidence and may not be accepted as such.

RULES OF PRACTICE: NONTIMELY INTERVENTION PETITIONS

A satisfactory explanation for failure to file on time does not automatically
warrant the acceptance of a late-filed intervention petition. In addition, the four
factors specified in 10 CFR §2.714(a) must be considered. However, where the
lateness has been satisfactorily explained, a lesser demonstration on these factors
is necessary.

Messrs. J. A. Bouknight, Jr., Washington, D.C., and John E.
Mathews, Jr., Jacksonville, Florida, argued the cause and
filed a brief for the applicant, Florida Power and Light
Company, appellant,

Mr. Robert A Jablon, Washington, D.C., argued the cause
for the intervenors, Fort Pierce Utilities Authority, et al,
appellees; with him on the brief was Mr. David A. Giaca-
tone, Washington, D.C.

Mr. Lee Scott Dewey argued the cause and filed a brief for
the Nuclear Regulatory Commission staff,

DECISION

Opinion of the Board by Mr. Salzman, in which Messrs. Sharfman and Farrar
join:



Forida Power & Light Company (“the company” or “FP&L”) applied in
1973 for permission to build a second nuclear-powered generating station at its
St. Lucie site. The site is on Hutchinson Island, which lies in the Atlantic Ocean
off the east coast of Florida south of the City of Fort Pierce. Twenty-one
Florida municipalities or municipal utility commissions and the Florida Munici-
pal Utilities Association jointly petitioned the Commission in 1976 for an anti-
trust hearing on the St. Lucie 2 application and for leave to intervene out-of-
time in that hearing.! The Licensing Board found good cause for the municipali-
ties’ failure to file on time and held that an antitrust hearing was warranted.
Accordingly, it ordered one conducted, with petitioners as joint intervenors,
LBP-77-23,5 NRC 789 (1977).2 The company appeals.>

I

Under Section 105c¢ of the Atomic Energy Act of 1954, as amended, 42
U.S.C. §2135(c), a hearing on whether licensing construction of a nuclear power
facility “would create or maintain a situation inconsistent with the antitrust
laws™ is called for if the Attorney General so recommends or an interested party
requests one and files a timely petition to intervene.* When an antitrust hearing
is convened, a permit to construct the project may not be awarded without the
parties’ consent until the proceedings are completed.’

The Commission’s practice—embodied in its rules and reflective of Congres-
sional purpose—is to seek the Attorney General’s advice early on and to notice
the opportunity for interested persons to petition for leave to intervene and
request a hearing on the project’s antitrust aspects promptly after his advice is

! The Petitioners were the Fort Pierce Utilities Authority of the City of Fort Pierce, the
Gainesville-Alachua County Regional Electric Water and Sewer Utilities, the Lake Worth
Utilities Authority, the Utilities Commission of the City of New Smyrna Beach, the Orlando
Utilities Commission, the Sebring Utilities Commission, and the Cities of Alachua, Bartow,
Bushnell, Chattahooche, Daytona Beach, Fort Meade, Key West, Leesburg, Mount Dora,
Newberry, Quincy, St. Cloud, Tallahassee and Williston, Florida. The cities of Bushnell,
Chattahooche, and Williston subsequently withdrew from the proceeding.

2The Licensing Board’s decision also dealt with petitions to intervene and requests for
antitrust hearings filed by these same municipalities in connection with three of the com-
pany’s operating power reactors: St. Lucie, No. 1, and Turkey Point, Units 3 and 4. That
aspect of the decision is not involved in this appeal.

3The company’s interlocutory appeal is authorized by Section 2.714a of the
Commission’s Rules of Practice, 10 CFR §2.714a. '

4Kansas Gas and Electric Company (Wolf Creek, Unit No. 1), ALAB-279, 1 NRC 559
(1975) (“Wolf Creek I").

$ Toledo Edison Co. (Davis-Besse, Unit 1), ALAB-323, 3 NRC 331 (1976); Louisiana
Power and Light Co. (Waterford Station, Unit 3), CLI-73-7, 6 AEC 48, 50 fn. 2 (1973).
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received. The underlying idea is to afford sufficient time for completion of any
antitrust proceedings before the construction permit is ripe for issuance.b (A
proposed project’s health, safety and environmental aspects are considered at a
separate hearing.)” To that end, when the Commission publishes the Attorney
General’s advice and notices the opportunity for antitrust hearing in the Federal
Register, it limits the time for filing intervention petitions as a matter of right to
a period of thirty days after publication 8

Failure to petition within that thirty-day period is not necessarily fatal to a
request for an antitrust hearing. Until the Commission elects to review a decision
authorizing a construction permit or the time specified in the rules for it to
undertake that review expires,’ a licensing board retains jurisdiction to grant late
intervention petitions for *‘good cause” within the meaning of 10 CFR
§2.714(a).!® Consequently, even where an acceptable excuse for failure to file
on time is not forthcoming, a licensing board has discretion to allow intervention
if other considerations warrant it doing so.!!

I

The St. Lucie 2 construction permit application was filed on May 14, 1973,
and the Attorney General’s advice respecting its antitrust ramifications was

¢ See Davis-Besse, supra, ALAB-323, 3 NRC at 338-342; Public Service Co of Indiana,
Inc. (Marble Hill Nuclear Generating Station, Units 1 and 2), ALAB-316, 3 NRC 167,
170-71 (1976); 10 CFR §2.104(d); 10 CFR Part 2, App. A, § X(e).
7See Marble Hill, supra, ALAB-316, 3 NRC at 167.
8See Section 105¢(5), 42 U.S.C. §2135(c)(5), and 10 CFR Part 2, App. A, §X(d).
® Houston Lighting and Power Co. (South Texas Project, Units 1 and 2), ALAB-381, 5§
NRC 582, review declined, Houston Lighting and Power Co. (South Texas Project, Units 1
and 2) March 31, 1977 (unpublished); see CLI-77-13, S NRC 1303 (June 15, 1977).
12 The regulation provides in pertinent part:
§2.714 Intervention
(a) ... Nontimely filings will not be entertained absent a determination by the
Commission, the presiding officer or the atomic safety and licensing board designated to
rule on the petition and/or request that the petitioner has made a substantial showing of
good cause for failure to file on time, and with particular reference to the following
factors. ..
(1) The availability of other means whereby the petitioner’s interest will be pro-
tected.
(2) The extent to which the petitioner’s participation may reasonabley be expected
to assist in developing a sound record.
(3) The extent to which petitioner’s interest will be represented by existing parties.
(4) The extent to which the petitioner’s participation will broaden the issues or delay
the proceeding.
Y Nuclear Fuel Services, Inc. (West Valley Reprocessing Plant), CLI-754, 1 NRC 273,
275 (1975); Pacific Gas and Electric Co. (Stanislaus Nuclear Project, Unit No. 1),
LBP-77-26, 5 NRC 1017, affirmed, ALAB-400, S NRC 1175 (1977).
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rendered on November 14, 1973. Notice of that advice and of opportunity to
petition for an antitrust hearing and for leave to intervene was duly published by
the Commission on November 21, 1973, 38 Fed. Reg. 32159. That notice also
fixed a December 28, 1973, deadline for filing intervention petitions.

The municipalities® petition was filed 31 months later on August 6, 1976,
and was referred in the course of Commission practice to a Licensing Board for
consideration. Before that Board, both the company and the staff opposed the
petition (the staff has since changed sides and now supports intervention). In
doing so, however, neither party challenged the Board’s jurisdiction to entertain
the petition or to grant the relief requested. Nor, for purposes of opposing
intervention, did the other parties dispute the municipalities’ standing or the
legal sufficiency of their antitrust contentions.! > The only issue presented to the
Licensing Board was whether it should allow late intervention under the stan-
dards of 10 CFR §2.714. After briefing and argument, that Board overruled the
company and staff objections and granted the petition.

Although the Licensing Board touched on all the relevant considerations,
three appear pivotal to its decision to allow intervention. The first was its con-
clusion—based largely on uncontradicted affidavits supporting the intervention
petition—that the Orlando Utilities Commission (one of the utilities petitioning
to intervene)' had good excuse for not filing its St. Lucie intervention petition
until 1976. This rests on findings that Orlando forebore intervening in 1973
because misled by the company into believing itself promised an opportunity to
participate in certain other nuclear power plants the company was planning, and
intervened in 1976 when the company announced it would not allow such
participation. The second was a shortage of fossil fuel beginning in late 1973 and

131n substance, the petition alleges that the company has a monopoly over nuclear
power in Florida and has sought to reduce competition by acquiring competitors, refusals to
deal and illegal territorial restrictions. See LBP-77-23, 5§ NRC at 792. See also App. Tr. 148.
The company denies the truth of those allegations. That question, of course, was not before
the Licensing Board and is not before us. It is a matter for proof about which we intimate
no views.

13 As noted earlier, some 21 municipal utilities joined in the petition. Intervention was
sought jointly, all petitioners raising identical contentions and all represented by the same
counsel. For purposes of being allowed to intervene late, petitioners® case was presented in
terms of the excuses of the Orlando Utilities Commission and those of the City of New
Smyrna Beach. The latter were rejected by the Licensing Board. One of the reasons for that
rejection, with which we are in essential agreement, was that New Smyrna Beach's grievance
is the asserted breach by the company of a St. Lucie 2 license condition, a matter which
calls for a proceeding to enforce the condition, not an antitrust hearing. See LBP-77-23, 5
NRC at 795. Inasmuch as the basic antitrust issues to be tried would be the same whether
Orlando were allowed to intervene alone or in concert with its Florida brethren, for pur-
poses of this appeal we will assume (as did the Board below) that if Orlando may intervene,
the others may follow.
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becoming increasingly severe until the petition was filed in 1976, which in the
Board’s opinion was a good excuse for filing late.!* The third was the agreement
of Orlando and the other intervenors to allowing the St. Lucie 2 construction
permit to issue before their antitrust contentions were heard, thereby eliminat-
ing any need to hold up construction of that plant pending resolution of those
contentions.!$

The Board below in essence treated the latter consideration as tilting the
fourth factor under Section 2.714(a)—delay—in intervenors’ favor; the remaining
three factors—availability of other means to protect intervenors’ interests, the
extent to which intervenors would aid in developing a sound record, and
whether other parties would represent their interests—it considered either
neutral or as aiding intervenors.

I

1. In resolving cases coming before us on appeal from rulings on untimely
intervention petitions, two considerations play key roles in our deliberations. The
first is the Commission’s admonition in West Valley, supra. There we were told
that the intervention regulation (Section 2.714(a) of the Commission’s Rules of
Practice) was purposely drafted with the idea of “giving the Licensing Boards
broad discretion in the circumstances of individual cases.” 1 NRC at 275. Con-
sequently, we are free to reverse a decision granting a tardy petition to intervene
only where it can fairly be said that the board’s action was abusive of the
discretion conferred by Section 2.714(a).! ¢

The second consideration flows from the principle that the propriety of the
board’s action must be measured against the backdrop of the record made by the
parties before it. Accordingly, on appellate review we must generally credit the
facts recounted in the papers supporting the petition to intervene to the extent
that they deal with the merits of the antitrust issues.® ? Insofar as the facts relate
to the excuse for untimely filing, where they are not controverted by opposing
affidavits we must take them as true. _

Any reluctance we might have had in doing so in this case was dispelled at
oral argument. Company counsel there acknowledged that the failure to traverse
intervenors’ affidavits basically followed from the company’s choice of litigation
tactics. App. Tr. 114, 158-160. Counsel for the company conceded that we must

145 NRCat 797.

1%See fn. 5, supra. Permits to construct Unit 2 of the St. Lucie facility were granted by
the NRC Director of Nuclear Reactor Regulation on May 2, 1977, and that matter, too, is
before us on appeal by different intervenors. See Florida Power & Light Co. (St. Lucie, Unit
No. 2), ALAB404, 5§ NRC 1185 (May 31, 1977) (on motion for stay of construction),

18 The company agrees that this is the test (App. Tr. 125).

YT Wolf Creek I, supra, 1 NRC at 562 and cases there cited at fn. 2.

13



accept Orlando’s affidavits as true for present purposes (App. Tr. 114, 130), but
contended that the record as a whole neither justified Orlando’s asserted reliance
on company “promises”® nor excused its failure to intervene in 1973.!° The
Company says that the opposite conclusions drawn from the record by the
Licensing Board are unsound and we should, therefore, overturn its decision to
grant intervention and an antitrust hearing as arbitrary and abusive of its discre-
tion.

2. We frankly admit that we approached this case with some skepticism. We
very much doubted that any petitioner 31 months late could mount a case for
intervention, much less a convincing one (a doubt unrelieved by intervenors’
prolix brief). The Board below, however, expressly and unequivocally found that
“Orlando’s claim that it would have submitted a timely intervention petition
were it not for [the company’s] promises and the proposed license conditions is
credible.”?® Having no reason to suspect that Board of being any more
credulous than ourselves, we perused the record with interest to see the nature
of the foundation which underlay what to us seemed a surprising conclusion.

The principal underpinnings we discovered were two affidavits by Mr. Harry
C. Luff, Jr., assistant general manager of the Orlando Utilities Commission;?*
the Attorney General’s 1973 and 1976 antitrust advice letters to the Commis-
sion, the former respecting St Lucie, Unit 2, and the latter evaluating the com-
pany’s South Dade proposal; the antitrust conditions placed in the St. Lucie 2
construction permit by the Commission; and certain public announcements by

18]n its briefs (p. 31) and at oral argument (App. Tr. 133) the company denied making
any promises to the municipal utilities, but stated that, because Mr. Bivans of FP&L does
not recall some of the statements attributed to him he “won’t say Mr. Luff [of the Orlando
Utilities Commission] is not telling the truth about that.” App. Tr. 160. Be that as it may,
arguments of counsel are not evidence and may not be accepted as such. This is no mere
technicality. The company’s decision not to proffer counter-affidavits left the Board below
(and leaves us) to speculate whether the company witness was unwilling to swear to what
counsel now represents; or whether the representations said to have been made were heard by
many others who would so swear if intervenors’ affidavits were challenged; or whether
counsel’s assertions are indeed the case. Without counter-affidavits, the choice lies between
accepting the accuracy of those on file or engaging in the speculation just described. For
manifest good reason the law requires the former result. See Adickes v. Kress & Co., 398
U.S. 144, 157-58 (1970); Daiflon, Inc. v. Allied Chemical Corp., 5§34 F.2d 221, 226-27
(10th Cir. 1976), certiorari denied, ___ U.S. _(1977); United States v. Gazda, 499 F.2d
161, 164 (31d Cir. 1974).

19 App. Tr. 130.

295 NRC at 796.

2'Qne affidavit by Mr. Luff dated July 27, 1976, was appended to the petition to
intervene in this case; another dated April 13, 1976, was initially filed in NRC Docket No.
P-636-A, the antitrust proceeding (now suspended) on the company’s proposed South Dade
nuclear facility. The latter was resubmitted in this case without apparent objection. To
distinguish between them we shall refer in this opinion to the former as the “‘Luff July
affidavit” and to the latter as the “Luff April affidavit.”
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senior company (i.e., FP&L) officials. Fairly read, these reveal the following
relevant facts and circumstances.

(a) Beginning in 1972 and continuing into 1973, officials of Florida public
and private electric utilities, including executives of the Orlando Utilities Com-
mission and Florida Power and Light Company, were actively meeting to discuss
(inter alia) the future joint development in that state of large nuclear generation
projects. The company was represented at these meetings by Mr. Emest L.
Bivans, a vice president of FP&L. During the course of those discussions, the
possibility was raised of converting the second nuclear unit which the company
planned to build at its St. Lucie site into a joint project by several utilities. On
behalf of the company, Mr. Bivans objected to doing so because he said that the
generating capacity of the St. Lucie 2 project was needed by FP&L for its own
system, Mr. Bivans coupled the reason why the St. Lucie 2 plant was inappropri-
ate for joint development with a specific representation that the company was
favorably disposed to joint development of other projects. He expressly “assured
the other participants at the meetings of Florida Power and Light’s willingness to
share future generating capacity, both nuclear and nonnuclear,”?2

Several of the participating utilities (including Orlando) took up Mr. Bivan’s
representations. The immediate result was that the series of meetings just de-
scribed

culminated in an exchange of correspondence initiated by Florida Power

and Light on May 1, 1973, as to the interest of Orlando Utilities Commis-

sion, Florida Power Corporation and Jacksonville Electric Authority in pur-
chasing capacity from generating units in three alternate expansion plans in

the 1979-1982.23

As did the other utilities mentioned, Orlando responded affirmatively to FP&L’s
inquiry, particularizing in its letter to FP&L the extent of its intended participa-
tion in terms of the generating capacity it desired to acquire.2* The company
did not return a written answer to those proposals and in late 1973 Orlando
officials followed up their letter with oral inquiries to learn why not. Company
representatives explained that the reason “for Florida Power & Light’s lack of
response was the constitutional prohibition against joint ownership by municipal
and investor-owned systems in Florida.” The company gave Orlando no other
reason for its failure to respond and expressed no change of heart about sharing
its next planned nuclear facility with it, were the constitutional obstacle men-
tioned overcome.?® A move was then afoot in the state legislature to eliminate

23 Luff April affidavit, pp. 34.
33Md. at 4.

24 bid.

251d. at 4-5.
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that barrier; this was accomplished in 1974 and necessary enabling legislation
enacted in 1975.26
(b) Contemporaneously with the events just described—i.e., late 1973—the
Attorney General was reviewing the company’s St. Lucie 2 application for anti-
trust implications. As the Board below observed, that official’s recommendation
that no antitrust hearing was required was not unconditional. His letter of
November 13, 1973, provided in pertinent part that
our antitrust review led us to the following conclusions: (1) [Florida Power
& Light Company] is the dominant electric utility in Florida and because of
its ownership of transmission, has the power to grant or deny other systems
in its area the access to coordination—~and thus the nuclear power—needed
to compete in bulk power supply and retail distribution markets; (2) there is
some indication Applicant’s dominance may have been enhanced through
conduct inhibiting the competitive opportunities of the smaller systems in
its area; and (3) construction and operation of St. Lucie, No. 2, and the sale
of power therefrom to meet Applicant’s load growth and compete with the
smaller systems in its area could create or maintain a situation inconsistent
with the antitrust Iaws if access to nuclear generation were denied those
smaller systems.

After further elaborating those concerns, the Attorney General’s letter con-

cluded :
In view of the consideration Applicant is now giving to the question of
access by other entities to nuclear generation, and the probability that
participation in St. Lucie, Unit No. 2, will be made available to certain of
these entities,® the Department does not at this time recommend an anti-
trust hearing. Considering that issuance of the construction permit for St.
Lucie, Unit No. 2,is not contemplated until early in 1975, we believe it
reasonable to ask the Commission to abide the outcome of Applicant’s
90-day consideration prior to ultimately deciding whether or not to hold an
antitrust hearing.

®*In this connection we note also that Applicant will almost certainly apply to the
Commission for licenses to construct and operate additional nuclear generation units.
Further questions concerning the opportunities of its neighboring systems (including
systems other than Homestead, New Smyrna Beach, and Seminole) for access to the
benefits of nuclear generation may be ripe for resolution in the antitrust review of such
license applications.

(c) The company and the NRC staff thereafter entered into negotiations
concerning antitrust conditions appropriate for incorporation in the St. Lucie 2
construction permit, reaching agreement on February 26, 1974. A number of

?$]d. at 6; Affidavit of O. R. Fagan, April 14, 1976 (sce App. Tr. 6, 9-10).
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conditions were inserted in the St. Lucie 2 license as a result; the one particular-
ly relevant to the problem before us is number 4. This condition mandated that
smaller utilities adjacent to the company’s service area be notified when FP&L’s
next nuclear project “reached the stage of serious planning, but before firm
decisions have been made as to the size and the desired completion date of the
proposed nuclear unit.”>? We do not understand it to be disputed that during
the period of which we write, Orlando was aware of the Attorney General’s
comments, of the proposed licensed conditions, and that the company was
planning nuclear plants in addition to St. Lucie, Unit No. 2.28

(d) By letter dated March 31, 1975, the company advised Orlando (and
other neighboring utilities) of its plans to develop and install in southern Florida
a nuclear power generating facility in the 1100-1300 Mw range. Orlando re-
sponded within 2 weeks, apprising the company of its desire to participate in
that proposed ‘“‘South Dade” nuclear plant. Not until March 30, 1976, however,
was Orlando told of the company’s firm decision against developing South Dade
jointly. (The same letter contained a suggestion that the company might be
interested in the joint development, at an unspecified future time and at an
unspecified site, of some other, yet unplanned, nuclear facility.)*?

(e) On April 14, 1976, the Orlando Municipal Utilities Commission and
others timely petitioned the Commission for an antitrust hearing on FP&L'’s
South Dade application, seeking as part of its request for relief the right to
participate in St. Lucie 2. On August 6, 1976, Orlando (and others) filed the
instant petition for a similar hearing and for leave to intervene out-of-time in
connection with the St. Lucie 2 application itself.

(f) The foregoing, coupled with the assertion that the fossil fuel crisis was
not critical for Florida electric utilities in 1973 but had become so by 1976,2°
constitutes Orlando’s excuse for not seeking an antitrust hearing on the St. Lucie
2 application in 1973.

3. The Licensing Board, after noting that the company did not challenge
Orlando’s explanation either directly or factually, accepted the recital as a
credible explanation and a satisfactory excuse on Orlando’s part for not petition-
ing to intervene and seeking an antitrust hearing in 1973.3! The company takes

27The full condition reads as follows: ‘4. At a time when licensee plans for the next
nuclear generating unit to be constructed after St. Lucie, No. 2, has (sic) reached the stage
of serious planning, but before firm decisions have been made as to the size and desired
completion date of the proposed nuclear unit, licensee will notify all nonaffiliated utility
systems with peak loads smaller than licensee’s which serve either at wholesale or at retail
adjacent to areas served by applicant that licensee plans to construct such nuclear unit.”

28 App. Tr. 137; Luff April affidavit, p. 4. The comments were published in the Federal
Register. 38 Fed. Reg. 32159 (November 21, 1973).

2? Luff July affidavit, p. 1.

3%5ee, e.g., Luff April affidavit, pp. 2-3.

S1LBP-77-23,5 NRC at 796.
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strong issue with that conclusion, arguing in essence that the Board has drawn
impermissible inferences from the facts. Succinctly stated, the company’s posi-
tion is, first, that the St. Lucie “license condition was carefully drafted not to
commit FP&L in any respect to offer or negotiate participation in its next
nuclear unit” but merely to give early notice so that the other utilities would
have no future excuse for tardiness in asserting whatever rights to participate
they might claim®? and, second, taking everything in Mr. Luff’s affidavits as
true, no responsible utility executive could have reasonably assumed that Or-
lando l;ad been promised any right to share in the company’s next nuclear
plant3

After careful study, we are not prepared to say that the Board erred in
crediting Orlando’s reliance on the company’s representations. To be sure, as the
company stresses, it never specifically agreed to share South Dade (or any other
future nuclear facility) in exchange for Orlando’s forebearance from intervention
in St. Lucie 2. And the condition inserted in its permit to construct St. Lucie 2
required the company to provide early warning of its next planned nuclear plant,
not a right to share in its construction. But, viewed from Orlando’s perspective,
we can see how the company’s actions formed a pattern which gave the latter
impression.34

Thus, at the close of 1973, when the decision whether to intervene in the
St. Lucie 2 application had to be made, the record before us indicates that
Orlando would have been aware of the following: (1) active discussions in
progress among Florida utility executives looking toward future joint develop-
ment of large electric power plants; (2) proposed joint development of St. Lucie
2 rejected by FP&L because its planning for that plant had progressed too far;
(3) a public representation to a meeting of Florida utility executives by an FP&L
vice president that the company was willing to engage in joint development of its
future plants, both nuclear and nonnuclear; (4) FP&L was planning additional
nuclear capacity; (5) FP&L had, as a followup on the discussions mentioned,
solicited information from Orlando about how large a share of the generating
capacity of planned future generating plants it was interested in obtaining; (6)

32FP&L appellate brief, p. 31 fn. 48.

33 As counsel phrased it at oral argument (App. Tr. 130): “Orlando Utilities Commis-
sion ... is a big municipal utility company. Mr. Luff is a man in a commercial context who
is doing something that seems to me quite incredible. It seems to me incredible that taking
as true everything that is in his affidavit, and then looking at the license conditions that
were actually adopted and at the rest of the record, that he would have sat back there
confident that he would be offered, that he had been promised an opportunity to partici-
pate in that plant.”

34The record before us leaves no room for doubt that Orlando did in fact believe this to
be the case; the pivotal question as we see it is whether that belief was reasonable in the
circumstances presented.
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FP&L representatives had told Orlando that only a technical legal barrier (then
in the process of removal) was holding up the company’s response to Orlando’s
proposal for joint development of future generating plants; (7) the Attorney
General’s recommendation against an antitrust hearing on St. Lucie 2 was made
in light of (among other things) the company’s expressions of willingness to
grant other utilities access to nuclear generation from its future facilities, and,
finally, (8) this Commission had conditioned the company’s permit to construct
St. Lucie 2 to require “early warnings” to Orlando and others of FP&L plans for
its next nuclear facility.3*

To be sure, as the company suggests, public officials more astute (or less
trusting) than those running the Orlando Utilities Commission in 1973 might
well have sought written confirmation of the company’s representations before
foregoing intervention in St. Lucie 2. That to have done so would have been a
wiser course can easily be perceived with the clarity that hindsight provides. But,
whatever else may be said of it, Orlando’s forebearance did not rest on mere
coffee house chatter. Nothing in the record compels the conclusion that it was
“incredible” (to use the company’s term) for Orlando to have relied on the
spoken word of a vice president of Florida Power & Light. To the contrary, such
reliance was understandable (if perchance naive) in circumstances where the oral
representations were made openly, directed to electric utility executives con-
vened to discuss the subject, and, (from all that appears) from the mouth of one
clothed with authority to speak.

Nor should the “early warning” provision of the St Lucie license conditions
necessarily have alerted Orlando that the company’s expressed willingness to
engage in joint development of nuclear power was something less than firm. It is
to be recalled that the reason the company itself gave for not wanting to share
St. Lucie 2 was that the plant had gotten beyond the early planning stage, with
the result that the interests of other utilities could be accommodated only at the
expense of FP&L'’s own (see p. 15, supra). Thus, in context, the “early wamn-
ing” conditions imposed by the Commission (and accepted by the company)
were quite consistent, indeed in line with the representations that the company
was prepared to allow others access to its next nuclear plant. Certainly that
condition gave no express warning to Orlando and we find no fault in the
Licensing Board’s refusal to interpret it as doing s0.3¢

35This condition was actually inserted some six weeks after the time to intervene in St
Lucie 2 had expired, but when an application to intervene out-of-time would not have been
especially late. :

36 At 5 NRC at 796, fn. 5, the Board below said, in reference to this condition: ““It is
true that the relevant license condition . . . provides only for notification to smaller utilities
and does not promise participation in the next nuclear unit. There is no basis upon which

Continued on next page
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In short, in light of the considerations described, we cannot say that the
Licensing Board abused its discretion in excusing Orlando for failing to petition
for intervention in 1973. In reaching this result we do not imply that the
company deliberately set about to mislead Orlando (or anyone else) into fore-
going intervention. The record does not compel any such conclusion and we do
not suggest it to be the case. But certainly as perceived by those on the outside,
the company’s actions and representations indicated a willingness to join with
Florida municipal electric utilities in the development of nuclear power facilities.
Had FP&L indicated in 1973 what it made clear in 1976—that it was going to
develop its next nuclear power plant unilaterally—we harbor little doubt that
Orlando (if not the Attorney General) would have demanded an antitrust hear.
ing on the St. Lucie 2 application at that earlier time.

As Orlando’s excuse for nonintervention in St. Lucie 2 rested on its assump-
tion that it would be allowed reasonable access to the company’s next nuclear
facility, the excuse continued valid only so long as that assumption remained a
reasonable one. In other words, Orlando could not withhold petitioning beyond
* the point at which it became manifest that FP&L would not share development
of South Dade with it. The record, however, indicates that the company made a
firm decision against developing South Dade jointly only in March of 1976, or if
made earlier, that it did not disclose it before then. This is the clear thrust of the
Attorney General’s antitrust advice letter of March 2, 1976, about that proposed
nuclear plant. That letter noted that, in accordance with the condition imposed
in FP&L’s St. Lucie 2 license, the company had given notice on April 1, 1975, of
its intention to construct the South Dade nuclear facility and had received a
number of responses (including one from Orlando)®? from utilities evincing
interest in participating in that plant. The Attorney General’s letter contained
the further observation that his office had

understood, relying upon information earlier submitted by FP&L in con-

nection with the instant license application, that discussions were in

progress to develop a participating agreement concerning this facility. Re-
cently, however, FP&L advised us that our information was in error and
that in July 1975 it had submitted corrected information to your Commis-

Continued from previous page
the Board can determine the significance of this feature. On one hand it seems that the
careful lawyers involved in drafting these commitments would not leave such an important
consideration 4o chance. On the other hand the notification procedure must have had some
purpose other than advising the smaller utilities that they would not be permitted to
participate in the next nuclear project, or perhaps to keep in touch with old friends in the
industry. In the absence of a better explanation, the Board believes it is reasonable to
assume that the notification provision suggests that at least the opportunity would be
afforded to negotiate participation in the nuclear unit.”

37 Luff July Affidavit, p. 1.
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sion (which, according to our records, was not transmitted to us). We were
surprised to learn that [FP&L] has neither responded to these indications of
interest, nor as yet, determined what, if any, form of access to the units
now applied for it is willing to make available to other, smaller electric
systems. [FP&L] is not prepared to commit itself at this time to accept
reasonable license conditions offering the opportunity for access to those
smaller systems.>3

Even at that writing the Attorney General was uncertain whether the com-
pany has decided definitely to exclude the smaller systems or was merely con-
templating that possibility. Nothing in the record suggests that Orlando should
have been more certain than the Attorney General about what the company
then had in mind. At all events, on March 30, 1976, the company got around to
responding to the expression of interest in South Dade which Orlando had made
known to FP&L the year before. This time the company was not equivocal and,
according to Mr. Luff, stated “that FP&L had decided to proceed independently
with development of the South Dade project and to utilize the project’s generat-
ing capability to meet its own needs.”3? At that point, obviously, Orlando could
no longer rely on any earlier representation that FP&L would grant it access to
South Dade. As noted, Orlando responded two weeks later on April 14, 1976,
with a timely petition to intervene and a request for an antitrust hearing on
FP&L’s application to construct that nuclear facility. Expressly included in that
petition was a request for relief in the form of

(2) a fair share entitlement in St. Lucie, Unit No. 2, through direct partici-

pation alone or in combination with others through unit power purchasing.

Thereafter, on August 6, 1976, Orlando joined in the instant petition seeking an
antitrust hearing on the St Lucie 2 application itself. Given the somewhat
unusual circumstances of this case, we find that Orlando acted with reasonable
promptness and did not unduly delay challenging the company’s exclusive right
to St. Lucie 2 once the company made clear that it would not grant Orlatdo
access to its next nuclear plant voluntarily.*®

38 Attorney General’s letter of March 2, 1976, p. 3 (emphasis supplied).

9 Luff July affidavit, p. 1.

4°To be sure, there was delay between the April filing in South Dade and the August
filing in St Lucle 2. We find this of no moment. The former amply served to put FP&L on
notice that its sole right to the entire generating capacity of St. Lucie 2 was under challenge
in a timely filed intervention petition. Accordingly, the extra four months before the formal
filing of a petition in St. Lucie 2 therefore did not significantly prejudice the company,
Orlando having agreed that a construction permit for St. Lucie 2 could issue before comple-
tion of the antitrust hearings.
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4. A satisfactory explanation for failure to file on time does not auto-
matically warrant the acceptance of a late-filed intervention petition. As the
Licensing Board correctly appreciated, it “nevertheless must consider the four
factors specified under Section 2.714(a) of the Commission’s Rules of Prac-
tice.”*! We have also recognized, however, “that where the lateness has been
satisfactorily explained a much smaller demonstration on these factors is neces-
sary.”*? Such is the situation here and the “four factors” give us little pause.

The first involves the availability of other means to protect the petitioners’
interests. The Board below found this to militate in petitioners’ favor because
the Federal Power Commission, the Federal Trade Commission and the courts
lack jurisdiction to provide access to nuclear generation. The Board also held
that these same parties’ intervention in the South Dade proceeding before this
Commission, which involves another of FP&L’s proposed nuclear plants, was
inadequate. Taking the South Dade proceeding first, the Board’s fears have
clearly been confirmed; construction of that plant has been cancelled by the
company.*? As for remedies before other administrative agencies, we agree that
they are unsatisfactory. The Power Commission does not deem itself capable of
affording relief commensurate with that available here; for one thing, the FPC
concededly lacks the power to order “wheeling,” a key remedy expressly sought
here. See Otter Tail Power Co. v. United States, 410 U.S. 363 (1973).432 No
private cause of action will lie under the Federal Trade Commission Act; only
the FTC itself can enforce that statute.** Attempting to persuade that Commis-
sion to go to bat for these municipalities is hardly the equivalent of an inde-
pendent right to initiate suit. Moreover, we are unaware of any antitrust action
ever undertaken by the FTC involving charges of monopolization in the electric
utility industry and none has been cited to us. We think it unrealistic to assume
that intervenors will be able to induce that Commission to enter this thicket.

There remains the matter of relief via an antitrust proceeding in the courts.
The company assures us that the courts can give any relief we can. It is FP&L’s
position that if the Federal courts can dissolve a company as a result of an
antitrust suit, they can order the lesser remedy of access to nuclear power (App.
Tr. 150). While it cites no cases directly in point, we accept that proposition. But

415 NRC at 799; accord, West Valley, CLI-754, 1 NRC 273 (1975).

432 Metropolitan Edison Co. (Three Mile Island Nuclear Station, Unit 2), ALAB-384 5
NRC 612, 616 (1977).

43Statement of Mr. Marshall McDonald, President of FP&L, dated February 21, 1977
(Appendix B of the municipalities® appellate brief).

438Gee also, Northern California Power Agency v. FPC, 514 F¥.2d 184 (D.C. Cir.),
certiorari deniled, 423 U.S. 863 (1975), upholding an FPC determination that it lacked
jurisdiction over the size of a nuclear generating unit or over the allocation of bulk power
generated therefrom.

44 Holloway v. Bristol-Myers Corp., 485 F.2d, 986, (D.C. Cir. 1973); Carlson v.
Coca-Cola Company, 483 F.2d 279 (9th Cir. 1973).
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the barrier to such relief is higher in court than before us. In an NRC proceeding,
a remedy is available under Section 105c to an intervenor who can demonstrate
the existence of a “situation inconsistent with the antitrust laws.” According to
the Joint Committee which drafted the provision, “[t] he concept of certainty of
contravention of the antitrust laws or the policies clearly underlying these laws is
not intended to be implicit in this standard.”5 In the Federal courts, as the
company acknowledged, the municipalities would have to prove an actual viola-
‘tion of the Sherman Act, a more difficult undertaking (App. Tr. 149-50, 168).
On the other hand, this factor is described in Section 2.714(a) as “[t] he avail-
ability of other means whereby the petitioner’s interest will be protected.” The
rule does not say that the “other means’ must be equivalent in every respect to
the intervention sought. Arguably, this factor weighs against late intervention if
the “other means’ are substantial. We need not resolve this matter in this case,
however. Here, even were we to say that this factor weighs against intervention,
it would not outweigh the good excuse intervenors had for late filing and the
fourth factor which, as we indicate below, weighs in intervenors’ favor.

The second and third factors—the extent to which petitioners’ participation
would assist in developing the record and whether other parties would represent
their interests—the Board ruled not directly applicable because those appear to
contemplate intervention into an ongoing proceeding. As the Board noted, in the
circumstances here, without intervention there would be no hearing, no record,
and no parties to protect intervenors’ interests,

The final factor is the extent to which petitioners’ participation would
broaden the issues or delay the proceeding. The Licensing Board found the first
consideration under this factor inapplicable here “because, unless the petition
[to intervene] is granted, there will be no issues.” The Board considered the
second consideration the more important and implied that, absent the munici-
palities’ agreement to allow issuance of the St. Lucie 2 construction permit (see
p. 13, supra), it would have resolved this factor against them and perhaps
decided against granting the intervention petition. We agree that this was a
proper consideration for the Board below to have taken into account. Peti-
tioners® excuse for tardiness was hardly so strong as to overcome the conse-
quenses of delaying the start of construction of this nuclear facility, which all
parties to this proceeding agree is sorely needed.

Nevertheless, the applicant contends that forcing it to participate in an
antitrust hearing at this late date, even with a construction permit in hand, is
highly injurious to it. The company stresses that antitrust litigation is long and
costly. This is scarcely persuasive. A judicial antitrust proceeding, the remedy to
whiclr the company would relegate intervenors, would be at least as long and
costly. The company does not give us any other example of actual hardship

4SH.R. Rep. No. 91-1470 (also S. Rep. No. 91-1247), 91st Cong., 2nd Sess., 14 (1970).
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which it will suffer if it must go to trial. Rather, if falls back on the argument
that allowing the antitrust proceedings to commence at this late stage was
abusive of the Board’s discretion because it will mean that “the additional anti-
trust conditions, if any, that might ultimately be imposed upon the [company]
would not be known for years after the construction permit were granted.” This,
the company says, ignores ‘“‘the objective of fixing antitrust conditions and
establishing the applicant’s obligations as early as possible” which the framers of
Section 105¢ intended (Br. pp. 11, 20).

At first reading, this argument conflicts with the company’s earlier claim
that it is always open to an antitrust suit by Orlando in Federal court, which
could grant that utility access to its nuclear plants (see p. 22, supra). Thus,
whether Orlando intervenes here or there, the company cannot now achieve that
certainty for which it thirsts. Be that as it may, whatever merit the company’s
argument may have in other circumstances,® it has little currency here. It was
the company’s own actions and statements which, at bottom, are the reason its
antitrust responsibilities were not settled earlier.

5. We conclude with the reminder that the question before us is not whether
we find good cause for the untimely intervention. The issue is, rather, whether
the Licensing Board’s actions granting the petition and ordering an antitrust
hearing on the ground that such cause had been established were abusive of its
discretion. Given the record made before that Board, we cannot find that it
exceeded the reasonable leeway allowed it in these matters under the Commis-
sion’s rules. Accordingly, the decision below must be affirmed.*?

It is so ORDERED.,

FOR THE ATOMIC SAFETY AND
LICENSING APPEAL BOARD

Margaret E Du Flo
Secretary to the Appeal Board

46See, South Texas, supra, CL1-77-13,5 NRC at 1321.

47We have intentionally refrained from commenting on the various anticompetitive acts
charged. The merits of those assertions are matters for trial; we intimate no views on their
proper disposition.
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Michael C. Farrar, Chairman (Docket 50-271)*
Alan S. Rosenthal, Chairman (Dockets 50-443 and 444)
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Dr. Lawrence R. Quarles (Docket 50-271)**

In the Matters of

VERMONT YANKEE NUCLEAR POWER Docket No. 50-271
CORPORATION

(Vermont Yankee Nuclear Power

Station)

PUBLIC SERVICE COMPANY OF NEW ~ Docket Nos. 50-443
‘HAMPSHIRE, et al. . 50-444
(Seabrook Station, Units 1 ana 2  duly 18,1977

In response to ALAB-392, S NRC 759 (Apnl 21, 1977),an mtervenor filed
a motion seeking (1) a determination that the values in the interim S-3 tables tip
the cost-benefit balance of the Vermont Yankee and Seabrook facilities in favor
-of abandonment; and. (2) certification to the Commission of the question of
whether the interim S-3 tables should be used in light of the President’s recent
policy statements concerning nuclear power. The Appeal Board (1) finds no
compelling reason to certify the intervenor’s question to the Commission and
hence denies that request; (2) determines that the cost-benefit balance for Ver-
mont Yankee is not tipped in favor of abandonment of the facility by the
environmental impacts quantified in the interim fuel cycle rule; and (3) reserves
for its decision on the merits of the pending Seabrook appeals the fuel cycle
issues relating to that facility.

*Mr. Farrar is also a member of the Appeal Board in Dockets 50-443 and -444.

**Dr. Quarles participated in the deliberations on the matters considered in this opinion
and indicated his general agreement with the conclusions which are reached herein. He did
not, however, review the final version of the opinion.
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RULES OF PRACTICE: APPELLATE PROCEDURE

The Appeal Board exercises its authority to certify a question to the Com-
mission under 10 CFR §2.785(d) sparingly. Absent a compelling reason, it will
decline certification,

Messrs. John A. Ritsher, Thomas G. Dignan, Jr., and R. K.
Gad, 11, Boston, Massachusetts, for the Vermont Yankee
Nuclear Power Corporation and Public Service Company of
New Hampshire, et al.

Mr. Anthony Z. Roisman and Mrs. Karin P. Sheldon, Wash.
ington, D.C., for the New England Coalition on Nuclear
Pollution.

Messrs. Joseph F. Scinto, Myron Karman and Edwin J. Reis
for the Nuclear Regulatory Commission staff.

MEMORANDUM AND ORDER

By its order of April 1, 1977,! the Commission directed us to-determine the
impact of its just promulgated interim uranium fuel cycle rule? on the environ-
mental cost-benefit balances which had been struck for each of ten nuclear
facilities specified in that order. As the first step in the carrying out of that
direction, we entered our own order three weeks later® in which, inter alia, we
announced that we would entertain further submissions by a party or parties
with respect to any of either those ten facilities or three other facilities which
still had uranium fuel cycle questions pending before us. The submissions were
to “be confined in scope to an assignment of reasons why, in light of the interim
rule, the cost-benefit balance for the facility or unit in question tips, or might
tip, in favor of abandonment of the facility.” 5 NRC at 765.

The only party which accepted that invitation was the New England Coali-
tion on Nuclear Pollution, an intervenor in the licensing proceedings involving
the Vermont Yankee and Seabrook facilities.* Its filing was not, however, re-

1CLI-77-10, 5 NRC 717.

2The interim rule issued on March 14, 1977. 42 Fed. Reg. 13803.

3ALAB-392, 5§ NRC 759 (April 21, 1977).

“The staff and licensees filed papers setting forth their views on certain questions
relating to the application of the interim rule which had been posed in ALAB-392 on behalf
of some Appeal Panel members. These questions are addressed in Mr. Farrar’s concurring
opinion, infra.

26



stricted to the impact of the interim rule (and, more particularly, the numerical
values assigned in revised Table S-3 for the spent fuel reprocessing and waste
disposal phases of the fuel cycle) upon the cost-benefit balances for those re-
actors. Rather, although contending that application of the interim rule would
tip the balance against both Vermont Yankee and Seabrook, the Coalition’s
primary point is that we should certify to the Commission the following ques-
tion
Should the cost-benefit balance for individual reactors be restruck using the
interim S-3 Table values issued on March 14, 1977, in light of the statement
by President Carter on April 7, 1977, that the fuel cycle scenario upon
which those values were based is being indefinitely deferred?

By way of elaboration, the Coalition tells us that

On April 7, 1977, and again on April 20, 1977, the President of the United
States announced as national policy the indefinite deferral of any plutonium
recycling, thus effectively cancelling the fuel cycle scenario upon which the
current interim S-3 Table is based. Legal principles, logic and national policy
dictate that the Appeal Board not go through the essentially meaningless
process of evaluating the impact on the cost-benefit analysis for an indi-
vidual facility of the interim S-3 Table which is based upon a fuel cycle
scenario which is inconsistent with the decision of the President of the
United States.

The documents underlying the interim S-3 Table, NUREG-0116 and 0216,
include brief discussions of some fuel cycle options which do not include
plutonium recycle. However, only the S-3 Table itself is adopted as the rule
and that Table does not include any analysis of the no recycle scenario. In
addition, both NUREG-0116 and 0216 candidly admit that the data on the
no-recycle scenarios is seriously defective.

Responses to the Coalition’s submission were filed by the applicants/
licensee in the two proceedings and the NRC staff. Those parties oppose the
certification request and also disagree with the Coalition’s assessment of the
impact of the interim rule upon the cost-benefit balances for these facilities.

A. Although our authority to certify a question to the Commission is be-
yond doubt (10 CFR §2.785(d)), we have more than once observed that “such
authority should be exercised sparingly.” See e.g. Vermont Yankee Nuclear
Power Corp. (Vermont Yankee Nuclear Power Station), ALAB-211,7 AEC 982,
984 (1974); Consolidated Edison Co. of New York (Indian Point Nuclear Gen-
erating Station, Unit 3), ALAB-186, 7 AEC 245, 246 (1974) and cases there
cited. Thus, ““[a] bsent compelling reason, we will decline to certify a question to
the Commission.” ALAB-211, supra, 7 AEC at 984,
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A compelling reason for certification is not discernible here. It is an absolute
certainty that the Commission is fully aware of the statements of the President
upon which the Coalition relies. And we may fairly presume that, if it were of
the view that those statements affected in some manner the continuing validity
of its interim uranium fuel cycle rule, the Commission would have initiated itself
the appropriate steps to bring about the necessary revisions. The ink on the
interim rule was barely dry when the President announced on April 7 his policy
looking to an indefinite deferral of “the commercial reprocessing and recycling
of the plutonium produced in U. S. nuclear power programs.” It is thus scarcely
likely that the Commission’s memory of the content of the interim rule had by
then dimmed to such an extent that any bearing which that new policy might
have had on the rule would have been overlooked.’

B. As the Coalition of necessity acknowledges, Vermont Yankee is a fully
constructed and operating reactor. If its abandonment at this juncture would—or
even might—necessitate the construction of some alternative generating facility

" in order to meet power demands, revocation of its operating license could not
possibly be justified by the environmental impacts of the uranium fuel cycle as
quantified in Table S-3 of the new interim rule. When the then Atomic Energy

~ Commission promulgated the original Table S-3 in 1974, it characterized those
impacts as “relatively insignificant.” See ALAB-392, supra, S NRC at 760. Al-
though the interim rule now in force has brought about some revisions in the
portions of the table relating to the spent fuel reprocessing and waste disposal
phases of the fuel cycle, in its April 1 order (CLI-77-10, supra) the Commission

took pains to .

...restate our belief, expressed in the statement of considerations ac-
companying the interim rule, that the values in the old rule and those in the
interim rule are not substantially different and, therefore, although conceiv-
able, it appears unlikely that use of the interim rule values rather than those
in the original rule could tilt a cost-benefit balance against a facility, thus
requiring suspension of an outstanding license or permit, or denial of a
permit that would otherwise have been approved.

5 NRC at 717b. On the other hand, heavy economic costs (and perhaps environ-
mental ones as well) would attend upon the construction of the substitute

$Both the companies and the staff challenge the correctness of the Coalition’s premise
that the interim rule does not encompass the option of no recycling of plutonium. We are
pointed to the statement in footnote 1 to Table S-3 to the effect that:

The contributions from reprocessing, waste management and transportation of wastes

are maximized for either of the 2 fuel cycles (uranium only and no recycle).

Although this statement would appear to undercut the ground assigned for the certification
request, we prefer to rest our denial of the request on the considerations which we have set
forth in the text above.

'
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facility. Additionally, there would be the matter of fulfilling power demands
pending completion of that facility—which also might well bear, at minimum, a
high price tag.

The Coalition tells us, however, that there is no current need for the power
that is being generated by Vermont Yankee. It relies on a January 1, 1977,
report of the New England Power Pool (NEPOOL) for the proposition that, were
the generating capacity of Vermont Yankee to be unavailable from now until
1980, New England would still have adequate reserve margin to meet its needs.
In this connection, the Coalition insists that, because of what it considers to be a
present “national policy that nuclear power should be used as a last resort,” the
continued operation of Vermont Yankee cannot be justified on the basis that it
might serve as a substitute for an existing fossil fuel generating plant.

The licensee’s rejoinder is that it appears from an affidavit of the Chief
Engineer of the Vermont Public Service Board submitted to the Licensing Board
last September” that a six-month shutdown of Vermont Yankee would increase
the cost of electrical energy to Vermont Yankee’s wholesale customers in Ver-
mont by an amount approaching $24 million and to New England ratepayers in
total by approximately $50 million. The licensee also disputes that the Presi-
dent’s announced policy forecloses the use of nuclear facilities for the purpose
of conserving petroleum. For its part, the staff has appended to its response to
the Coalition the affidavit of Richard E Weiner, an electrical engineer in its
Antitrust and Indemnity Group who is responsible for “coordinating and con-
ducting in-depth analys[es] of the planning, operating and coordinating func-
tions of many types and sizes of electric utilities throughout the country.”
According to Mr. Weiner, oil-fired units would have to be used to make up the
lost generating capacity of Vermont Yankee. This would entail an economic
penalty in terms of increased costs of approximately $186,000 per day and an
additional daily consumption of 19,000 barrels of oil.

We need not pass judgment here on the precise degree of accuracy of these
estimates. It is enough to conclude, as we do, that the environmental impacts
assigned by the interim rule to the uranium fuel cycle are far too small to justify
the summary elimination of more than 500 MWe in existing generating capacity.
In this regard, we do not understand the President to have decreed as a matter of
national policy, either in the statements upon which the Coalition relies or
elsewhere, that already constructed and operating nuclear facilities are now to be

¢ The Coalition regards the post-1980 need for the facility to be “‘speculative.”

7Affidavit of Gordon B. Stensrud, dated September 30, 1976, attached to the
memorandum of law filed by the State of Vermont on the same date in response to the
Licensing Board’s order of August 13, 1976. In that memorandum, Vermont opposed the
suspension or modification of the Vermont Yankee operating license pending the promulga-
tion of a new interim fuel cycle rule.
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abandoned in favor of other nonnuclear energy sources (which may not even be
presently available).

In thus holding that Vermont Yankee’s status as a fully built facility is
determinative here, we do not overlook the fact that the Natural Resources
Defense Council sought unsuccessfully to raise uranium fuel cycle issues with
regard to this facility as far back as 1971. See ALAB-56, 4 AEC 930 (1972). But
even then it was too late in the day, for the facility had been essentially con-
structed and was in an operating license proceeding. Stated otherwise, had the
interim rule been in place in 1971 and applied to Vermont Yankee at that time,
the result necessarily would have been the same as that reached today. Thus, the
passage of time has not been prejudicial to the Coalition.

C. In contrast to Vermont Yankee, the Seabrook facility is still in the early
stages of construction. It is also still before us on the appeals taken from the
initial decision of the Licensing Board authorizing the issuance of construction
permits. LBP-76-26, 3 NRC 857 (1976). Because several of the issues which
remain to be decided on those appeals relate to the NEPA cost-benefit balance
for Seabrook, it is appropriate that we consider and decide the fuel cycle ques-
tion along with them,

For the foregoing reasons, we (1) deny the Coalition’s request for certifica-
tion; (2) determine that the cost-benefit balance for Vermont Yankee is not
tipped in favor of abandonment of the facility by the interim fuel cycle rule; and
(3) hold for our decision on the merits of the pending Seabrook appeals the fuel
cycle issues relating to that facility.

It is so ORDERED.

FOR THE ATOMIC SAFETY AND
LICENSING APPEAL BOARD

Margaret E. Du Flo
Secretary to the Appeal Board

Concurring opinion of Mr. Farrar:

Table S-3, as revised by the interim rule, contains an entry not found in the
original version of the Table. Specifically, it now includes under radiological
effluents a new category called “transuranic and high level wastes (deep),” to
which the value of eleven million curies is assigned for each year of operation of
a typical reactor. I was one of those concerned over what this value was intended
to represent and how it was to be used in striking the cost-benefit balance for a
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particular facility. That concern led to the inclusion of footnote 7 in ALAB-392,
5 NRC 759,765 (April 21, 1977).

To be sure, the Table describes the radiological effluents as “Buried at
Federal Repository.” But in proposing, inter alia, to add the new entry to the
Table, the Commission had stated that “uncertainties” exist “[w]ith respect to
risks from long-term repository failure.”! This left unclear how to apply the
Table in individual proceedings. In weighing the eleven million curies per year in
the balance against the benefits to be derived from a particular plant, were we to
assume that the waste remains in place through the centuries, or were we to
assume that some or all of the radioactivity might escape?

It begs the question to suggest, as some have done,? that without any
thought we could simply apply the value in question (along with all other values
in the Table) “as given.” For that is precisely the question: what has been
“given?” Obviously, for purposes of a NEPA analysis the expression ‘“‘eleven
million curies buried at Federal Repository” can represent different things, for the
environmental impact associated with it depends on whether or not the radio-
activity is understood to be safely contained.?> Accordingly, at the time
ALAB-392 was issued, I had some question about the nature of the conse-
quences that we should assume might flow from the existence of the high level
radioactivity postulated by the Table.

I have now come to the conclusion that, regardless of any uncertainty it
perceives on the matter, the Commission intends those charged with applying
Table S-3 to assume that the eleven million curies of waste generated in each
year.of a typical reactor’s operation remain in place in the postulated repository
and do no damage whatsoever. Based on that reading of the Table, I join the
decision of my colleagues, who I understand are of a similar view as to its
meaning.*

I came to this conclusion because, although the Commission referred to the
uncertainties concerning waste repository failure in proposing the interim rule, it

141 FR 45849, 45850-51 (October 18, 1976).

2In nearly every proceeding covered by ALAB-392, the interested utility company filed
a response to the question raised by footnote 7. The NRC staff filed a single response
applicable to all proceedings.

3Thus, it misses the mark to argue that the Commission’s decision to promulgate an
interim rule in the face of uncertainties eliminated any question there might be about the
validity of the value under discussion. It is not its validity that is in question; it is its
meaning. “‘Eleven million curies” can be the correct figure whether or not any release from
the repository is associated with it.

4In Vermont Yankee, where the reactor is operating, it is so late in the day that it may
make no difference how the Table is read. Because this is the first time we have had
occasion to apply the revised Table, however, I believe it appropriate to set forth my
understanding of it.
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indicated when it adopted that rule that it meant us to discount these uncer-
tainties entirely. Two of its statements in particular convince me this is so.

In the first place, the Commission said that the reports of the Task Force
which did the spadework on this subject *“‘contain a detailed analysis of the
impacts of waste management . ..and provide a sufficient informational basis
for the interim rule promulgated herein.”® This statement can be read—and no
one has argued to the contrary—to reflect the requisite Commission endorse-
ment, on an interim basis, of the Task Force’s conclusion that, insofar as risks of
repository failure are concerned, “possible releases in the long term (after reposi-
tory decommissioning) will be negligible . . .”’¢

Secondly, that reading is supported by the Commission’s nearly contem-
poraneous further suggestion that the values in the new interim rule are not
substantially or significantly different from the values in the original Table S-3.”
In that connection, the original Table S-3 contained no entry whatsoever for
high level wastes. The only way to conclude that there is no substantial dif-
ference between (1) not mentioning high level waste at all and (2) representing it
in terms of eleven million curies per average reactor per year, is to assume that
the waste remains in place permanently and presents no threat at all to human
safety or the environment.

I conclude that this is the assumption under which the Commission has
directed us to operate. We are, of course, bound by the Commission’s directives.
Those who believe that greater recognition should be given to the hazard they
perceive to be presented by high level radioactive waste must go elsewhere to
present their challenge to the assumptions embodied in the interim rule and the
current version of the Table: their recourse is to the pending administrative
proceeding on the adoption of a permanent rule or to the judicial arena. We can
afford them no remedy.

Mr. Rosenthal and Dr., Buck have authorized me to state that, although they
were not among those members of the Appeal Panel who had sponsored foot-
note 7 in ALAB-392, they are in substantial agreement with the foregoing views.

$42 FR 13803, 13805 (March 14, 1977).

6 See the Environmental Survey (NUREG-0116), §2.4.2, p. 2-12.

7See CLI-77-10, 5§ NRC 717 (April 1, 1977); compare 42 FR at 13806 (March 14,
1977).
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
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In the Matter of Docket Nos. 50-443
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NEW HAMPSHIRE, et al.

(Seabrook Station, Units 1and 2) July 26, 1977

Upon review of exceptions filed by 8 parties to the initial decision authoriz-
ing issuance of construction permits (LBP-76-26, 3 NRC 857), the Appeal Board
agrees with the result reached below (with one modification) but finds erroneous
several procedural rulings and supplements a number of the findings of the
Licensing Board. Upon sua sponte review of noncontested matters, the Appeal
Board determines that further consideration of steam generator tube integrity is
. warranted but should await a forthcoming ruling in another proceeding in which
the matter is being examined in some depth.

Authorization of construction permits affirmed; jurisdiction retained with
respect to steam generator tube integrity.

LICENSING BOARD: RESOLUTION OF ISSUES

Licensing boards have a duty not only to resolve contested issues but to
articulate in reasonable detail the basis for the course of action chosen.

LICENSING BOARD: RESOLUTION OF ISSUES

A decision need not refer individually to every proposed finding, but it must
sufficiently inform a party of the disposition of its contentions. Where testi-
mony which is reasonable on its face and sponsored by well qualified witnesses is
-presented, a board which is not accepting that testimony has an obligation to
explain that course of action.
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APPEAL BOARD: SCOPE OF REVIEW

Despite deficiencies in a Licensing Board decision, the Appeal Board need
not necessarily reverse it. The Appeal Board is authorized to make different or
supplementary findings of its own and can even base its decision on grounds
completely foreign to those relied upon by the Licensing Board, so long as the
parties had a sufficient opportunity to address those new grounds with argument
and, where appropriate, evidence.

ATOMIC ENERGY ACT: LICENSING STANDARDS

Insofar as safety considerations are concerned, the Atomic Energy Act and
the Commission’s implementing regulations establish basic standards which, if
met, entitle an applicant to a construction permit.

NEPA: COST-BENEFIT BALANCE

NEPA does not establish minimal environmental standards; rather, the envi-
ronmental review mandated by NEPA entails a balancing of costs and benefits.

EXCLUSION AREA: SIZE

There theoretically is no minimum or maximum size for an acceptable
exclusion area. But the area must be large enough that, given the plant’s design,
an individual located on its boundary will not, in the event of a postulated
accident, receive a radiation dose in excess of a specified reference value.

LOW POPULATION ZONE: SIZE

There theoretically is no minimum or maximum size of a low population
zone. It must be large enough that, given the plant’s design, persons on its outer
boundary will not receive more than a specified radiation dose in the event of an
accident. But it may not extend beyond the area that can be protected by
emergency measures. And its maximum size is governed by the “population
center distance’ concept.

SITE SUITABILITY: EVALUATION

Evaluation of a proposed site in terms of neighboring population concentra-
tions (both in the low population zone and in nearby population centers) must
take into account not only the anticipated population at the inception of plant
operation but, as well, predictable population growth in at least the early years
of.that operation.



SITE SUITABILITY: EVALUATION

There is flexibility in the manner in which the criteria of 10 CFR Part 100
may be applied to a particular site; site evaluation may take into account factors
beyond the technical aspects of the exclusion area, low population zone, and
population center distance.

SEISMIC AND GEOLOGIC CRITERIA: SCOPE OF INQUIRY

In determining a safe shutdown earthquake under 10 CFR Part 100, Ap-
pendix A, historically recorded earthquakes are utilized unless a larger earth-
quake is found to be warranted as a result of particular types of geological and
seismological data.

RULES OF PRACTICE: REOPENING OF PROCEEDINGS

In normal circumstances at least, a request for reopening of the record must
be accompanied by a showing that the outcome of the proceeding might be
affected thereby. Vermont Yankee, ALAB-138, 6 AEC 520, 523 (1973).

COMMISSION PROCEEDINGS: RES JUDICATA/COLLATERAL ESTOPPEL

Where another agency has primary jurisdiction over a question and has acted
in a judicial capacity to resolve disputed issues of fact properly before it, and
where the parties interested in such issues before the NRC participated in the
proceeding before the other agency, the NRC will not hesitate to give res judi-
cata or collateral estoppel effect to the findings of the other agency “to enforce
repose.” United States v. Utah Construction and Mining Co., 384 U.S. 394,
421-22 (1966).

ATOMIC ENERGY ACT: SCOPE OF INFORMATION REQUIRED FOR
LICENSING (FINANCIAL QUALIFICATIONS)

Under the Commission’s regulations, a construction permit applicant need
not show that it has the funds in hand to build its proposed plant but only that
it has “reasonable assurance” of obtaining those funds. 10 CFR §50.33(f).

ATOMIC ENERGY ACT: SCOPE OF INFORMATION REQUIRED FOR
LICENSING (FINANCIAL QUALIFICATIONS)

Where state regulatory bodies have considered and approved a nuclear plant,

an applicant may rely on potential future rate increases as part of its showing of
its financial qualifications to construct such plant.
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ATOMIC ENERGY ACT: SCOPE OF INFORMATION REQUIRED FOR
LICENSING (FINANCIAL QUALIFICATIONS)

The financial qualifications inquiry contemplated by the Commission’s regu-
lations centers upon whether funds can be obtained and not on the price of or
difficulty in obtaining them.

NEPA: JURISDICTION

The Commission has legal authority to review the offsite environmental
impacts of transmission lines and to order a change in transmission routes se-
lected by an applicant. Greenwood, ALAB-247, 8 AEC 396 (1974); Wolf Creek,
CLI-77-1,5 NRC 1 (1977).

NEPA: NEED FOR POWER

A nuclear plant’s principal benefit is the electric power it generates. Absent
some “need for power,” justification for building a facility is problematical.
Duke Power Co. (Catawba), ALAB-355,4 NRC 397,405 (1976).

NEPA: CONSIDERATION OF ALTERNATIVES

An application is not to be *“denied on the basis of a comparison between
the applicant’s proposed site and an alternative site unless the alternate site
appears to be obviously superior to the proposed site.”” CLI-77-8, 5 NRC 503,
514 (1977).

NEPA: CONSIDERATION OF ALTERNATIVES

In considering whether an alternate site is obviously superior to the pro-
posed site, in situations where the prehearing NEPA review process has not been
lacking in integrity, the cost and time required to complete a plant at each of the

-alternate sites should be taken into account.

RULES OF PRACTICE: SUBPOENA

The Commission’s Rules of Practice preclude a board from declining to issue
a subpoena on any basis other than that of a lack of “general relevance” of the
testimony sought; a board is specifically prohibited at that stage from attempt-
ing to determine the admissibility of evidence. 10 CFR §2.720(a).
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RULES OF PRACTICE: CROSS-EXAMINATION BY INTERVENORS

Irrespective of the announced scope of a reopened hearing, permissible
inquiry at such hearing (through cross-examination) extends to every matter
within the reach of prepared testimony submitted by an applicant and accepted
by the Board.

NEPA: CONSIDERATION OF ALTERNATIVES

The NEPA evaluation of alternatives is subject to a *‘rule of reason”; appli-
cation of that rule “may well justify exclusion or but limited treatment” of a
suggested alternative, CLI-77-8, 5 NRC 503, 540 (1977).

ADMINISTRATIVE PROCEDURE ACT: PRESIDING OFFICER

The Administrative Procedure Act requirement that the official who pre-
sides at the reception of evidence must make the recommended or initial deci-
sion (5§ U.S.C. 554(d)) includes an exception for the circumstance in which that
official becomes “‘unavailable to the agency.” When a licensing board member
resigns from the Commission, he becomes “unavailable.”

NEPA: COST-BENEFIT BALANCE

The environmental effects assigned to the uranium fuel cycle by the Com-
mission’s interim rule are extremely small and could not possibly serve to call for
the abandonment of any particular nuclear facility unless the cost-benefit
balance for that facility was otherwise in virtual equipoise.

TECHNICAL ISSUES DISCUSSED

Population center distance requirements; safe shutdown earthquake (in-
tensity; resulting vibratory ground motion); alternate site consideration; trans-
mission lines (environmental impacts; costs); need for power (reliability; substi-
tution).

Mr. Thomas G. Dignan, Jr., Boston, Massachusetts (with
whom Mr, John A. Ritsher, Ms. Eleanor D. Acheson, and
Mr. R. K. Gad, 11l were on the briefs), for the applicants,
Public Service Company of New Hampshire, et al.

Messrs. Anthony Z. Roisman and David S. Fleischaker,
Washington, D.C. (with whom Ms Karin P. Sheldon, Wash-

v
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ington, D.C., was on the briefs), for the intervenor, New
England Coalition on Nuclear Pollution.

Mr. Robert A. Backus, Manchester, New Hampshire, for the
intervenors, Seacoast Anti-Pollution League, the Audubon
Society of New Hampshire, and the Society for the Protec-
tion of New Hampshire Forests.

Mr. Norman C. Ross, Brookline, Massachusetts, filed a brief
for the intervenor, Donald B. Ross.

Mr. Donald W. Stever, Jr., Assistant Attorney General of
New Hampshire, Concord, New Hampshire, for David H.
Souter, Attorney General of New Hampshire.

Ms. Ellyn R. Weiss, Assistant Attorney General of Massa-
chusetts, Boston, Massachusetts, for the Commonwea. % of
Massachusetts.

Messrs. Michael W. Grainey and Richard C. Browne (with
whom Mr. James M. Cutchin, 1V, and Ms. Marcia E. Mulkey
were on the briefs), for the Nuclear Regulatory Commission
staff.

DECISION
Opinion of the Board (Mr. Farrar dissenting in part and from the result):

The Licensing Board rendered an initial decision authorizing, by a divided
vote, the issuance of construction permits for Units 1 and 2 of the Seabrook
Station, a nuclear power facility to be located in the town of Seabrook, near the
seacoast in southern New Hampshire.! Each of those reactors, the first of which
is planned for service in the early 1980’s, will be initially operated at a net power
level of 1194 MWe. This proceeding has been the object of considerable public
attention, and several public and private organizations and individuals have inter-

1LBP-76-26, 3 NRC 857 (1976). Construction permits CPPR-135 and CPPR-136 were
issued on July 7, 1976 (see 41 Fed. Reg. 29230 (July 15, 1976)).



vened. Eight separate appeals from the initial decision are before us,? challenging
a number of the Licensing Board’s rulings as well as its ultimate result (in whole
or in part).

The appellate review of the initial decision has already produced a number
of interlocutory decisions and orders. On several occasions, both we and the
Commission have considered motions for suspension of the permits, founded
upon a variety of grounds. And both we and it have found varying degrees of
merit to these motions. See ALAB-338, 4 NRC 10 (July 14, 1976); ALAB-349,
4 NRC 235 (September 30, 1976), vacated, CLI-76-17, 4 NRC 451 (November
5, 1976); ALAB-356, 4 NRC 525 (November 8, 1976), review declined, CLI-
76-24, 4 NRC 522 (November 17, 1976), corrected, CL1-76-25, 4 NRC 607
(December 3, 1976); ALAB-366, 5 NRC 39 (January 21, 1977), modified, CLI-
774, 5 NRC 31 (January 24, 1977), further modified, CLI-77-5, 5 NRC 403
(February 7, 1977), further modified, CLI-77-6, 5 NRC 407 (February 17,
1977), affirmed with modifications, CL1-77-8, 5 NRC 503 (March 31, 1977). We
need not rehearse here the content or background of those decisions. It suffices
to record that, by virtue of our direction in ALAB-366 (as modified by the
Commission), most construction activities at Seabrook were suspended several
months ago pending the outcome of further Licensing Board proceedings.?

The suspension had been prompted by a decision last November of the
Regional Administrator of the Environmental Protection Agency, in which he
withdrew his earlier tentative approval of the facility’s once-through cooling
system. In light of that decision, and for the reasons detailed in ALAB-366, we
ruled that the construction permits could not remain in effect during the period
required for additional Licensing Board exploration of how, from an environ-
mental standpoint, the Seabrook site with cooling towers might compare with
the alternate sites in northern New England previously considered by that Board.
Essentially upholding our ruling, the Commission directed the Licensing Board
also to compare the Seabrook site (assuming alternatively the use of once-
through cooling and cooling towers) with possible alternate sites in southern
New England. CLI-77-8, supra.

Shortly after the evidentiary hearing on the remand was completed, the
EPA Administrator reversed the decision of the Regional Administrator and
reinstated the approval of the once-through cooling system. Public Service Co. of
New Hampshire (Seabrook Station, Units 1 and 2), Case No. 76-7 (June 17,

2These appeals were taken by the Seacoast Anti-Pollution League and Audubon Society
of New Hampshire (SAPL-Audubon); the Society for the Protection of New Hampshire
Forests (Forest Society); the New England Coalition on Nuclear Pollution (Coalition); the
Commonwealth of Massachusetts; David H. Souter, the Attorney General of the State of
New Hampshire; David N. Ross; the applicants; and the NRC staff. Needless to say, the
respective appellants have raised different issues.

3See 42 Fed. Reg. 19534 (April 14, 1977).
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1977). This brought about a motion by the applicants to reinstate the construc-
tion permits. In ALAB416, 5 NRC 1438 (June 29, 1977), we determined that
in no circumstances could the motion be granted prior to Licensing Board deci-
sion on the southern New England site inquiry. That decision was rendered on
July 7, 1977. LBP-77-43, 6 NRC 134. In a separate order entered today, we are
granting the motion and lifting the suspension. ALAB423, 6 NRC 115.

This decision encompasses essentially all those issues presented by the ap-
peals from the initial decision which were not already considered and decided in
ALAB-366. The single exception is the question, raised by several of the parties,
respecting whether under existing Commission regulations an applicant must
concern itself with emergency planning for areas outside of the facility’s low
population zone.-That question received a negative response in ALAB-390, 5
NRC 733 (April 7, 1977), rendered in both this proceeding and another proceed-
ing in which the emergency planning issue had likewise surfaced.

For the reasons that follow, we find ourselves in substantial agreement with
the result reached by the Licensing Board on the various contested issues—
although, as will also appear, several of its procedural rulings were erroneous
and, in addition, it has proved necessary to supplement the Board’s findings in a
number of areas with findings of our own based upon an independent examina-
tion of the record. Subject to one modification (pertaining to the low popula-
tion zone), we are affirming that result. In addition, we have performed our
customary sua sponte review of the portions of the decision below not involved
on the appeals. Although that review has disclosed no need for corrective action,
there is 2 matter not raised either below or before us—that of steam generator
tube integrity—which warrants our further consideration. Accordingly, jurisdic-
tion is being retained over that matter to await our ruling in another proceeding
in which we have been examining the subject of steam generator tube integrity
in some depth.

I. SUFFICIENCY OF LICENSING BOARD DECISION

One theme which pervades many of the exceptions is the inadequacy of the
Licensing Board’s explication of the basis for its conclusions on a number of the
issues decided by it, as well as of the reasons why it had rejected the contrary
views advanced by some of the expert witnesses. SAPL-Audubon criticizes the
decision as being “inadequate™ and “incomplete,” and as failing to “deal with all
of the issues raised in a responsible way.” It falls short, they claim, of adhering
to the requirement of the National Environmental Policy Act (NEPA) that re-
sponsible scientific views adverse to “the official Agency opinion” be con-
sidered, or to the Administrative Procedure Act requirement that an adjudica-
tory board address “all the material issues of fact, law, or discretion presented
on the record” (5 U.S.C. 557(c)). The Coalition describes the decision as “total-
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ly devoid of reasoned decision-making” on “virtually every contested issue.”
Massachusetts advances much the same criticism.

By way of specific examples of these alleged shortcomings, our attention is
called, inter alia, to the Board’s failure to mention the testimony of Charles
Tucker concerning regional growth for the Seabrook area, the testimony of
Gordon MacDonald comparing the reliability of coal and nuclear plants, or the
testimony of Dr. James R. Nelson analyzing the financial capability of the
applicants. The Board is likewise faulted for not having discussed two alternate
transmission line routings which were suggested by the Forest Society and en-
dorsed by Dr. Salo in his dissenting opinion.

We long ago reminded licensing boards of their duty not only to resolve
contested issues but “to articulate in reasonable detail the basis” for the course
of action chosen. Northern States Power Co. (Prairie Island Nuclear Generating
Plant, Units 1 and 2), ALAB-104, 6 AEC 179 (1973). We, as well as the parties,
should be able *“readily to apprehend the foundation for the [Board’s] ruling”
(id., at fn. 2). For it is a well accepted principle of administrative law that “the
orderly functioning of the process of review requires that the grounds upon
which the administrative agency acted be clearly disclosed and adequately sus-
tained.” SEC v. Chenery Corp., 318 U.S. 80, 94 (1943). Cf. Greater Boston
Television Corp. v. F.C.C., 444 F.2d 841, 851-3 (D.C. Cir 1970), certiorari
denied, 403 U.S. 923 (1971); WAIT Radio v. FCC, 418 F.2d 1153, 1156 (D.C.
Cir. 1969). See also Permian Basin Area Rate Cases, 390 U.S. 747,792 (1968).
A board must do more than reach conclusions; it must “confront the facts.”
Wingo v. Washington, 395 F.2d 633, 636 (D.C. Cir. 1968).

A board’s obligation in this regard does, of course, have some limits. We
have previously held that a decision need not refer individually to every pro-
posed finding; it “‘meets the requirements of the Administrative Procedure Act
and the Commission’s Rules of Practice if it sufficiently informs a party of the
disposition of its contentions.” Wisconsin Electric Power Co. (Point Beach Nu-
clear Plant, Unit 2), ALAB-78, 5 AEC 319, 321 (1972); see also Union of
Concerned Scientists v. AEC, 499 F.2d 1069, 1094 (D.C. Cir. 1974), affirming,
as to this point, Boston Edison Co. (Pilgrim Nuclear Power Station), ALAB-83,5
AEC 354, 371 (1972); ¢f. Trustees of Columbia University in the City of New
York, ALAB-62, 5 AEC 266, 267 (1972). In some areas, the Board below
appears to have satisfied these requirements. But, as will become apparent in our
subsequent discussion of particular issues, in other areas its decision manifestly
fell far short of meeting the applicable standards. In particular is this so with
respect to the Board’s lack of reference to (much less discussion of) evidence
contrary to that which it accepted. Much of the contrary evidence was reason-
able on its face and sponsored by well qualified witnesses; if it was not to be
accepted, the Board had some obligation to explain why not.

Despite these deficiencies, the decision below need not necessarily be re-
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versed. A reviewing court would be permitted to let a decision stand if its “‘path
can be ‘discerned’ even if the opinion ‘leaves much to be desired.”” WAIT Radio
v. FCC, supra. We can go still further, for we have authority to make factual
findings on the basis of record evidence which are different from those reached
by a licensing board. See 5 U.S.C. 557; Duke Power Co. (Catawba Nuclear
Station, Units 1 and 2), ALAB-355, 4 NRC 397, 402-05 (October 29, 1976),
and cases there cited. We are also authorized to issue supplementary findings of
our own. Point Beach, ALAB-78, supra, 5 AEC at 322 n. 14; Vermont Yankee
Nuclear Power Corp. (Vermont Yankee Nuclear Power Station), ALAB-73, 5
AEC 297, 298-300 (1972). Indeed, we can even base our decision on grounds
completely foreign to those relied upon by the licensing board, so long as the
parties had a sufficient opportunity to address those new grounds with argument
and, where appropriate, evidence. Niagara Mohawk Power Corp. (Nine Mile
Point Nuclear Station, Unit 2), ALAB-264, 1 NRC 347, 354.55 (1975). The
resolution by us of the questions which were inadequately treated in the initial
decision depends, therefore, on the state of the record bearing upon each such
question.

We might add that, notwithstanding our authority to do so, we normally
would be reluctant to search the record to determine whether it included suffi-
cient information to support conclusions for which the Licensing Board itself
failed to provide adequate justification. Rather, a remand (very possibly accom-
panied by an outright vacation of the result reached below) would be the usual
course. In this case, the very protracted nature of the proceeding, and the
concomitant desirability of bringing it to an end, have led us to depart from that
course. Given the resultant drain on our time—at the expense of seasonable
disposition of other matters on our docket equally deserving of prompt atten-
tion-talere is no assurance that even such considerations will carry the day in
future.

I1. REACTOR SITING CRITERIA (POPULATION)

In considering whether to issue construction permits, the Commission is
called upon to evaluate the site on which a nuclear facility is proposed to be
located. That assessment includes two different types of review: safety and
environmental. Those reviews are disparate in their focus.

Insofar as safety considerations are concerned, the Atomic Energy Act and
the Commission’s implementing regulations establish basic standards which, if
met, entitle an applicant to a construction permit. Maine Yankee Atomic Power

41t should be noted in this connection that the original SAPL-Audubon motion for a
stay of the initial decision was filed before their counsel had even read that decision and,
therefore, neither did nor could bring our attention to deficiencies in the Board’s coverage
of the issues raised by the respective parties.
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Co. (Maine Yankee Atomic Power Station), ALAB-161, 6 AEC 1003, 1006-7
(1973), remanded on other grounds, CL1-74-2, 7 AEC 2 (1974), further state-
ment of Appeal Board views, ALAB-175, 7 AEC 62 (1974), affirmed sub nom.,
Citizens for Safe Power v. NRC, 524 F.2d 1291 (D.C. Cir. 1975). With respect to
site suitability, the Commission’s safety standards are set forth in 10 CFR Part
100.

On the other hand, the National Environmental Policy Act does not estab-
lish minimal environmental site standards which must be satisfied as a condition
precedent to licensing. As we pointed out in ALAB-366, the environmental
review mandated by that statute entails a “balancing of costs and benefits, rather
than [a] measuring ... against absolute environmental standards . ...” S NRC at
62.°

Among the site suitability related issues raised in this proceeding were the
environmental matters (related to the proposed cooling system) which we
treated in ALAB-366 and the safety question (related to emergency planning
outside of the low population zone) which we disposed of in ALAB-390. We
turn here, and in Parts III and IV of this decision, to other such issues which still
remain before us.

A. The site evaluation criteria of 10 CFR Part 100 focus in part on the
relationship of the site to neighboring population concentrations. This relation-
ship is analyzed in terms of three concepts: the exclusion area, the low popula-
tion zone (LPZ), and the population center distance.

The *“‘exclusion area” is the area immediately surrounding the reactor, “in
which the reactor licensee has the authority to determine all activities including
exclusion or removal of personnel and property from the area” (§100.3(a)).
Theoretically, there is no minimum (or maximum) size for an acceptable “exclu-
sion area.” But the area must be large enough that, given the plant’s design, an
individual located on its boundary will not, in the event of a postulated accident,
receive a radiation dose in excess of specified reference values (§100.11(a)(1)
and fn. 2).

The LPZ is the area immediately surrounding the exclusion area “which
contains residents the total number and density of which are such that there is a
reasonable probability that appropriate protective measures could be taken in
their behalf in the event of a serious accident™ (§100.3(b)). As in the case of the

5We do not read the Commission’s references in CLI-77-8, supra, to the per se
environmental suitability or acceptability of particular sites (see e.g., S NRCat 514-15,518,
5§21-22) as inconsistent with this analysis. For the Commission made no attempt to modify
the similar analysis we had undertaken in ALAB-366, the decision under review (see our
discussion at 5§ NRC 60-63). In context, the Commission undoubtedly was referring to
environmental suitability or acceptability as measured against the benefit to be derived from
the facility—~ie., the ultimate cost-benefit balance for the facility (see CLI-77-8, § NRC at
518, n. 14).
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“exclusion area,” there theoretically is no minimum (or maximum) size of an
LPZ. It too must, however, be large enough that, given the design of the plant,
persons on its outer boundary will not receive more than a specified radiation
dose in the event of an accident (§100.11(a)(2)). At the same time, it may not
extend beyond the area that can be protected by emergency measures. Addi-
tionally, its maximum size is governed by the remaining population-related con-
cept of “population center distance”—i.e., “the distance from the reactor to the
nearest boundary of a densely populated center containing more than about
25,000 residents” (§100.3(c)). That distance must be “at least one and one-
third times the distance from the reactor to the outer boundary” of the LPZ
(§100.11(a)(3)). In other words, the LPZ cannot extend beyond three quarters
of the distance between the facility and the population center.®

The “exclusion area” for the Seabrook facility consists of the territory
included within two overlapping circles (3000 feet in radius) centered at each of
the containment buildings, which are 500 feet apart (SER, §2.1; 3 NRC at 863).
The staff concluded that the applicable safety requirements as to the exclusion
area had been satisfied (SER, §2.1, p. 2-11; SER, Supp. 4, §2.1, p. 2-3) and the
Licensing Board endorsed this view, 3 NRC at 865. The LPZ proposed for the
facility is *“the area encompassed by a circle of radius 1.5 miles,” and the Board
held that this LPZ “meets the guideline radiation doses of 10 CFR Part 100.” Id.
at 875. These matters were not in serious dispute before the Licensing Board.
Instead, the controversy there focused upon two questions: (1) whether there
exists a “‘population center” closer to the reactor than the one identified by the
applicants and approved by the staff; and (2) whether it is feasible to evacuate
people in the vicinity of the reactor in the event of an accident. We now turn to
these questions.

B. Agreeing with the applicants and the staff, the Licensing Board found
Portsmouth, New Hampshire to be the nearest “densely populated center con-
taining more than about 25,000 residents.” 3 NRC at 875-77.7 That city is
about 12 miles from the Seabrook site. No party disputes that, if Portsmouth
were the nearest “population center,” the population center distance criterion of
10 CFR §100.11(a}(3) would be satisfied, for its nearest boundary is much
farther from the reactor than is required. The disagreement, both before the
Licensing -‘Board and on appeal, instead concerns whether Portsmouth in fact is

8We have previously discussed exclusion-area and LPZ requirements in some detail. See
Southern California Edison Co. (San Onofre Nuclear Generating Station, Units 2 and 3),
ALAB-248, 8 AEC 957, 961-66 (1974);id., ALAB-268, 1 NRC 383 (1975);id., ALAB-308,
3 NRC 20 (1976). See also ALAB-390, supra, 5 NRC at 736-38.

7Portsmouth had a 1970 population of *‘about 25,717 (SER, §2.1, p. 2-10).
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the nearest population center—i.e., whether there is a center containing more
than “about 25,000 residents which is closer to the site than Portsmouth.®

In concluding that Portsmouth is the nearest population center, the Board
utilized 1980 population figures for various surrounding communities. In so
doing, it made no reference to population figures for later years supplied by
Charles Tucker, the Planning Director for the Southeastern New Hampshire
Regional Planning Commission (and also ignored post-1980 predictions fur-
nished -by the applicants). Beyond that, in its use of the 1980 estimates, the
Board applied the concept of “weighting” the transient population,® as advoc-
ated by the applicants and staff. Both of these aspects of the Board’s analysis are
challenged. ‘

1. The Seabrook reactors are proposed for service in the early 1980, and
the period of their licensed operation would run well beyond the year 2000.
Yet, as just noted, the Licensing Board consistently analyzed the population of
surrounding communities in terms of projections for 1980. It specifically made
findings with respect to the 1980 population of the *“beach area” near the site,
as well as of the towns of Hampton, Hampton Falls and Seabrook (in New
Hampshire) and Salisbury and Amesbury (in Massachusetts), and it rejected
those communities as population centers on the basis of those 1980 figures. It
made no mention whatsoever of projected population for those communities in
later years.

The 1980 figures were those supplied by the applicants in their Preliminary
Safety Analysis Report (PSAR) (including supplements) and the staff in its Safe-
ty Evaluation Report (SER), augmented by testimony presented at the hearing.
Those sources provide extensive information on resident population at various
distances from the site for the years 1970 and 1975, as well as projections of
resident population at ten-year intervals for the years 1980-2020. See PSAR,
Tables 2.1-1, 2, 3, 2.21-2, 2.21-4, S13.9-1, Figs. 2.1-5, 6,7, 8,9, 10, 2.21-2,
$13.9-1; SER, Table 2.1-1, lfgs. 24,2-5;'° App. Dir. Test. No. 6, fol. Tr. 2495;

®In discussing the population center distance, the Safety Evaluation Report notes that
the applicants had identified additional communities nearer to the site than Portsmouth
which had 1970 populations well under 25,000: Amesbury, Mass., 4 miles away, with a
1970 population of 11,388; and Newburyport, Mass., 6 miles distant, with a 1970 popula-
tion of 15,807. The SER recognized that certain projections indicated that these towns
could grow to about 25,000 during the 40-year life of the plant, but it concluded that, even
if Amesbury were the population center, *‘the proposed facility would still meet the criteria
of 10 CFR Part 100 with respect to the LPZ and population center distance™ (SER, p.
2-11). No party has expressed any disagreement with this conclusion.

?*“Weighting” refers to the discounting of nonpermanent population in proportion to the
length of time during the course of the year that the persons are not present in the area.

'%The text of the SER refers to certain graphs (Figs. 24 and 2-5) as setting forth
*1970” cumulative population figures; the graphs themselves state that 1980 figures are
being presented. We assume that the latter designation appearing on the graphs is accurate.
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App. Exh. 7; Grimes (staff), prepared testimony, fol. Tr. 4403. The PSAR deals
with transients in somewhat less detail but includes estimated average daily
summer population at two beach areas within 5 miles of the site at 5-year
intervals from 1970 to 2020'! (see PSAR, Table 2.1-3A), and summer resident
and overnight transient, and. daily transient, population for 1980 (Tables S13.9-2
and 3, Figs. $13.9-2 and 9-3). Further, the estimated transient and permanent
population for the Seabrook and Hampton Beach areas as of November 1973,
and for various radial sectors as of 1980, is provided (PSAR, Tables 2.1-9 and
10; Table S13.9-4). The SER also includes calculations for both resident popula-
tion and resident plus “weighted transient” population. It discusses (at p. 2-9)
information provided by the applicants as to the magnitude of transient popula-
tion in the vicinity of the site (“information primarily consist[ing] of 1970
population . . . that could be supported by the total number of summer cottages,
apartments, hotels and motel rooms, cars, and boats within an area of three
miles of the proposed site™). )

Information on transient population in years after 1980 is more meagre.
The material submitted by the applicants is limited to a brief description in a
report prepared by consultants, which concludes (primarily upon the basis of
beach attendance data from 1970-74 and lack of currently existing “‘firm” plans
for construction) that, absent “major changes,” peak population associated with
the beaches is not likely “to experience a significant increase beyond 1980
(App. Exhibit 7, pp. 3-18, 19). The staff testimony expressed the same conclu-
sion, without extended discussion (Grimes, supra, at p. 9).

The only witness who presented specific predictions for both resident and
transient population of various communities for years beyond 1980 was Mr.
Tucker. Applying four alternative assumptions concerning future development,
he set forth projections for the Hampton-Seabrook beach areas and for Hampton
Beach itself in 1995. Using the same assumptions, he also supplied figures for the
towns of Hampton, Hampton Falls and Seabrook (which he described as a
“single population center”) for 1985 and 1995 (NECNP Exh. 12, p. 8).

2. Our prior decisions clearly establish—and we therefore would have
thought that no further discussion-of the point would become necessary—that
the evaluation of a proposed site in terms of neighboring population concentra-
tions must take into account not only the anticipated population at the incep-
tion of plant operation but, as well, predictable population growth in at least the
early years of that operation. That is so with respect to population both in the
low population zone (Long Island Lighting Co. (Shoreham Nuclear Power Sta-
tion), ALAB-156, 6 AEC 831, 848 (1973)) and in nearby population centers

! 1The two beach areas were (1) the sum of Hampton Beach, North Beach, and Seabrook
Beach; a}nd (2) Salisbury Beach. No specific summer population figures were provided by
the applicants for individual communities within the first of these beach areas.

46



(Southern California Edison Co. (San Onofre Nuclear Generating Station, Units
2 and 3), ALAB-248, 8 AEC 957, 959-61 (1974)).

The San Onofre case is strikingly parallel to this one. There, we overturned a
licensing board ruling that a particular community was not to be deemed a
“population center” because its current population was only about 18,000; we
found a “strong likelihood” that, during the first few years of reactor operation
(if not before), the community would likely have a population of “more than
about 25,000.” We explained that ruling in terms which are as applicable here as
there:

Part 100 does not specify the precise time at which the number of persons
within a potential population center is to be measured. But, the purpose of
the Part 100 criteria being to ascertain whether a particular site is suitable
for reactor operation, it would make little sense to look only at the size of
the population as of the time of the construction permit proceeding (several
years prior to reactor operation). At the very least, consideration should
also be given to the best available estimates as to what will be the popula-
tion in the general vicinity of the reactor during the early years of actual
operation.

8 AEC at 959-60 (footnotes omitted).

As noted above, the Licensing Board confined itself to 1980 populatlon
estimates. The applicants attempt to justify the Board’s failure to make findings
as to the post-1980 population of neighboring communities on the theory that
the Board “obviously” adopted the prognostication of their consultant that, as
of 1980, the populations of the beach area would reach a saturation point and
not increase thereafter for a number of years. That line of reasoning is unpersua-
sive. For one thing, we are very loathe to read into any initial decision findings
on a crucially important and strenuously contested issue which are not con-
tained therein. Moreover, in this instance, the record would not permit resort to
such a dubjous practice.

To begin with, the applicants’ no-growth evidence is not as unqualified as
they would have us believe. The consultants’ report (see p. 46 supra) states
only that “[u]nless...major changes take place, peak population associated
with beaches is not likely to experience a significant increase beyond 1980
(App. Exh. 7, p. 3-19). The changes which the report has in mind are those such
as major razing of existing structures, relaxation of limitations on developing
marshlands, modification of existing zoning and subdivision regulations, and
construction of parking facilities outside the beach area with provision of trans-
portation to that area. As a basis for concluding that those changes are not likely
to occur, the report cites, without extended discussion, inter alia (1) the already
developed status of the area; (2) a zoning ordinance passed in 1974 by the Town
of Seabrook; (3) the lack of consideration (at the time the May 1975 report was
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being prepared) by certain local agencies of any “plans for expansion of parking
facilities at Hampton Beach State Park or Salisbury Beach State Reservation”;
(4) little variation in peak beach attendance from 1970-74; and (5) the absence
of “firm plans for construction of new hotel, motel, or camping accommoda-
tions” (id. at pp. 3-18 and 3-19).

On the other hand, Mr. Tucker gave a cogent explanation both for the lack
of current building plans and for his prediction that expansion in the future
would take place. He stressed that the transient population using the beach was
restricted not by a lack of space on the beach itself but, rather, by the limited
availability of nearby parking. He mentioned a variety of means for increasing
available parking and opined that *[s]ignificant action on one, or all of these
plans is highly likely by 1995 (NECNP Exhibit 12, p. 4). He also indicated that
current development planning at Hampton Beach had been limited by the ex-
piration in 1997 of 99-year leases given by the Town of Hampton, which owns
the major part of the land at Hampton Beach, to the Hampton Beach Improv-
ement Co., developer of the land. He expressed the view that, because of the
reluctance of lessees to make capital improvements-useful to them for only a
relatively short period, it was likely that, within five years, the term of the leases
would be extended or the land sold—bringing about extensive new development
@id., p. 6).

This analysis of future development and population trends by the Planning
Director for the Regional Planning Commission with jurisdiction over the Sea-
brook area appears to us to have considerable substance and clearly could not
have been dismissed by the Board below sub silentio in favor of a brief con-
clusory statement supplied by the applicants’ consultants almost as an after-
thought. Findings which resolve the differences between the testimony were
required. Because the Board below failed to make these findings, we would
ordinarily remand the case to it for further record development and decision on
post-1980 population projections. There is no need to do so here, however, for
as we explain below, we can dispose of the issues presented on other grounds,
without regard to that particular matter.

3. The intervenors presented essentially two theories in support of their

. view that there exist (or will exist in.the relatively near future) population
centers much closer to the reactor than Portsmouth. The first is the so-called
“doughnut” theory—i.e., that the reactors (and the nearby marsh) are in effect a
hole in the center of a ring of surrounding population. Utilizing their prognosti-
cation of post-1980 developments, there would be—without considering seasonal
residents or transients—over 25,000 persons more or less permanently ensconced
within a few miles of the reactor in several towns contiguous to one another.

The second theory is that the people on and in the vicinity of the beaches
represent, in and of themselves, a population center. The validity of this theory
depends, in part, on whether it is appropriate to ‘“‘weight”—i.e., to discount—the
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summer crowds in proportion to the length of time they are expected to be
present during the course of a year.

a. The people which the Coalition would have us group in its population
“doughnut” reside in towns or areas which lie in different directions from the
site. Although in its appellate brief the Coalition describes these towns collec-
tively as a doughnut of “concentrated population around the plant,” the Licens-
ing Board found (and the record reflects) that ““[s]alt marshes, strips of land
along the beaches, and unpopulated and sparsely populated areas separate the
major ‘concentrations’ of population by distances of one or more miles in both
radial and azimuthal directions.” 3 NRC at 876.

For the purposes of determining a population center, the Coalition would
have us ignore the distances separating the various concentrations of population
surrounding the plant. It relies essentially on requirements for conservatism
which it believes must be employed in applying the criteria of 10 CFR Part 100.
The Coalition asserts that conservatism requires a look at all of the population
surrounding the site, “[g]iven the vagaries of the wind.” *“[U]sing the assump-
tion that wind shifts may carry a radioactive cloud over several different quad-
rants during the course of an accident is,” it asserts, “both reasonable and
conservative,”

The type of analysis is at odds with the objective underlying the concept of
a population centet distance. That concept is not used in site suitability determi-
nations as a means of protecting individuals. That function is taken care of
through the dose limitations and other protective requirements applicable up to
the LPZ boundary. See ALAB-390, supra, S NRC at 736-38. Rather, the popula-
tion center requirement is imposed to insure that the cumulative exposure dose
to the population as a whole is kept within bounds in the event of a postulated
major accident.!?

Given this purpose, the fact that wind direction may shift is of no present
moment, If such a shift occurs, the radiation dosage, while increasing in the
sector corresponding to the new wind direction, will be reduced in the sector
corresponding to the original wind direction. This being so, adding together the
population in a number of sectors would make little sense.

This conclusion becomes clear upon analysis. For any specific number of
people, the highest projected total dosages to the population as a whole will
result if they are all located in one direction from the plant (and the wind is
assumed to blow constantly in that direction). Thus, for example, if 25,000
individuals were to be found in a population center located in one general
direction from the plant, and each were to receive a dose of “y” rem if exposed
to the radioactive cloud for the entire period of its passage after an accident, the

13Gee statement of considerations for Part 100, 27 Fed. Reg. 3509 (1962), and also 40
Fed. Reg. 26526 (1975).
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total population dose would be 25,000y. The same overall dose would not be
encountered by two groups of 12,500 people living at the same distance but in
significantly different directions from the plant. Assuming that, during the entire
period of the radioactive cloud (assumed by the regulations to be 30 days), the
wind shifted in such a fashion that each of the two groups was exposed to the
plume for an interval of time sufficient to give it one-half of the maximum dose,
the total population dose would be only 12,500y (i.e., 12,500 x 1/2y + 12,500 x
1/2y). In other words, a given number of persons who are congregated in one
area (and thus might each receive the maximum dose occasioned by the acci-
dent) are more significant, in terms of the rationale behind the population center
concept, than the same number of persons located in varying directions from the
facility, all other things being equal.3

In collecting and analyzing population data, the staff and applicants dealt in
terms of concentric circular areas surrounding the plant, dividing those circles
into sixteen wedge shaped sectors, each covering an angle of 22-1/2°.!4 For
some distance from the plant, there is essentially nothing but unpopulated
marshland in the eastern half of those circles. Putting the beach to one side for
the moment, the inland portions of the towns of Hampton Falls, Hampton and
Seabrook, lying generally to the north and west of the plant, collectively cover
eight or nine different sectors of the population grid,!* ie., they form a semi-
circle around the facility. That entire area is now, and stands to be in the future,
little affected by any influx of seasonal or daily visitors. Even if it be assumed
that growth after 1980 in permanent population will result in there being more
than 25,000 people within this area, it must be rejected as a population center.
This is not because different political subdivisions are involved; for purposes of
applying Part 100, political boundaries are inconsequential unless population

13 All other things will not necessarily be equal, and Part 100 does not assure that equal
treatment will always be given to situations which are comparable in terms of total popula-
tion dose. In other words, our use of the example in the text is not meant to suggest that
the population center rule is a mathematically precise one. For, although in principle it is
supposed to keep the total population dose to a level tolerable by society, no such level is
set forth in the regulations and there is no requirement that calculations of potential total
dose be made. We have on several prior occasions called attention to other difficulties we
have had with the existing rule and the imprecision of the population center provisions can
now be added to the list. Until amended by the Commission, however, we are bound to
apply the rule according to its terms, at least in situations like the present one, where the
result we reach is consistent with the spirit of the concept underlying the rule. In this
connection, Part 100 is under present staff study which will likely culminate in a rulemaking
proceeding.

14See, eg., PSAR, figs. S13.9-1 to S13.94. This use of the 22-1/2° sectors was in
conformity with Regulatory Guide 1.4, Revision 2 (June 1974), p. 1.4.3. The references in
this opinion to particular sectors are to those identified in these figures.

15]e., beginning generally southwest with sector 10 or 11 and continuing (past sector
16) through sector 2 to the north-northeast.
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concentrations happen to respect those boundaries.! ¢ Rather, it is because the
people are so spread out, in terms of the ability of a postaccident radioactive
plume to affect them, that there is no practical reason to group them together—
and in no one general direction do the people number more than a small portion of
of 25,000.

We have, then, little difficulty in concluding that the landward portions of
the towns do not constitute a population center. The areas in proximity to the
beach, however, present a different question. There is no doubt that, at peak
periods there, in excess of 25,000 people will be found in a densely populated
area—indeed, no one disputes the claim that this area will be at times the most
densely populated area in the State.

The question whether the beach and the closely contiguous areas housing
the summer population!? qualifies strictly as a population center is open to
different opinions. For the answer to this deceptively simple question turns on a
number of disputed subsidiary issues including, inter alia: (1) the adequacy and
validity of the projections in the record concerning future population increases
in the beach environs; (2) the appropriateness of “weighting” summer residents
and overnight and daily transients according to the length of their stay and, by
so discounting them, thus reducing the number of people considered to be
effectively present; and (3) the number of sectors (i.e., the size of the angle)
which ought to be considered in defining a population center. If we were to
resolve all these questions in the applicants’ favor, it would turn out that the
beach environs would not constitute a population center.

We believe it would not serve a useful purpose to take on each of these
issues. For if we arrived at the conclusion that in theory the beach area did not
qualify as a population center, we would be left with the nagging practical
question—what account is to be taken of the large number of people on the
beach? As we have held in an earlier opinion,'® no plans for their evacuation are
required. Although adhering to that holding, we are nonetheless unwilling, in
view of their proximity to the plant, to read Part 100 in such a crabbed fashion
as to eliminate any need to review plant design with their welfare in mind.!®
Nor is it necessary that we do so. For, by its terms, Part 100 makes it clear that
it is not intended to furnish the final word in all situations. Specifically, it
contains repeated admonitions that it is to be used flexibly—e.g., it says plainly
and at the outset that it was meant only as a “guide™ (10 CFR §100.1(a)); it

16 See Southern California Edison Co. (San Onofre Nuclear Generating Station, Units 2
and 3), ALAB-248, 8 AEC 957, 960, fn. 7 (1974).

17].e., sector 3 and the coastal areas south of it.

18 ALAB-390, supra.

19See, in this connection, Long Island Lighting Co. (Shoreham Nuclear Power Station),
ALAB-156, 6 AEC 831, 84748 (1973).
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goes on to explain that, in light of “[i] nsufficient experience and a “lack of
certainty,” the Commission found it possible to provide only an “interim guide™
which was “deliberately” made “flexible” (10 CFR §§100.1(b), 100.2(b)).
And, significantly, in referring to the need to consider “[p]opulation density
and use characteristics of the site environs,” the part tells us to include—but does
not say to limit ourselves to—an evaluation of the exclusion area, low population
zone, and population center distance, 10 CFR §100.10(b).

In the circumstances, we believe we can best achieve the purposes of Part
100 simply by treating the beach environs as though they did constitute a
population center. The next step is to ascertain the boundary of that center in
closest proximity to the facility. The closest that the beach and the densely
populated contiguous area approach the plant is at a point almost directly to the
east, where Route 1A serves as the real boundary of the populated areas. The
distance from the reactors to that point is approximately 1.67 miles.2® We
direct that it be treated as the population center distance.

What this means is that the presence of the people on the beach now must
be taken into account in evaluating the adequacy of plant design. For as we have
seen, the closer to the plant the population center is located, the smaller must be
the LPZ. Because plant design must be such as to insure that the dose levels
established in Part 100 are not exceeded at the outer boundary of the low
population zone, the practical consequence is that additional safeguards may
have to be built into the plant to make up for the reduction in distance at which
doses are to be measured.

The LPZ proposed by the applicants had a radjus of 1.5 miles. By reason of
our alteration of the population center distance, the LPZ radius must now be
reduced to approximately 1.25 miles. As it turns out, the record reflects that the
plant is already well enough designed to meet the dose restrictions set forth in
Part 100 even at that distance. (See Grimes, supra, p. 13). The distance between
the LPZ and the leading edge of the densely crowded area will, in essence, serve
as a buffer zone; it will insure that the radiation dosages the crowds might
receive, by present definition not worrisome individually,2! will also not be of
concern on a cumulative basis. This being so, no further steps need be taken by
the applicants.

This is not the first time we have required a reduction in the size of a
proposed exclusion area or low population zone. See e.g., San Onofre,

29 App. Dir. Test. No. 6 (fol. Tr. 2495), p. 11; see also Grimes, supra, pp. 12-13.

21See ALAB-390, supra. As Mr. Farrar noted in his concurring opinion, the linchpin of
our uniform holdings that emergency planning need not extend to persons outside of the
LPZ was that, under the existing Part 100, those persons are to be deemed safe from
exposure to dangerous levels of radiation (in an accident situation) even if they take no
steps to protect themselves. § NRC at 750. See also Mr. Salzman’s concurring opinion, id. at
748.
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ALAB-248, supra, 8 AEC at 960-61; see also Florida Power & Light Co. (St.
Lucie Nuclear Power Plant, Unit 2), ALAB-335, 3 NRC 830, 833-34 (1976). The
Coalition argues, however, that it is impermissible for us to do so. It asserts that
our function is simply to say “yea” or “nay” to the precise proposal put forth; if
the proposal does not pass muster, we must decline to authorize any permit,
remitting the applicant to run the gauntlet again by filing a new or amended
proposal.

We do not perceive our role as being so limited, in connection either with
the application of Part 100 or with any other safety question. To be sure,
resolution. of certain safety questions adverse to an applicant might sound the
death knell for a plant. But in other instances a determination that a proposed
design is inadequate can fairly take the form of a decision that a permit will issue
on condition that the design be improved to the level which the evidence indi-
cates will furnish reasonable assurance of safety. It would exalt form over sub-
stance to insist that we deny a permit outright rather than require the adoption
of an improvement established to be satisfactory.

C. The remaining site suitability questions raised on appeal concern the
Licensing Board’s findings with respect to emergency planning (in particular,
evacuation) in the event of a major accident, As earlier noted, in ALAB-390 we
rejected the claim that emergency planning is required under existing regulations
for areas outside of the LPZ. For this reason, we do not need to go into the
sharply disputed issue respecting the evacuation of the beach areas or other
territory likewise not encompassed by the LPZ. Rather, we can restrict our
consideration to the evacuation of areas within the LPZ,

Obviously, the record information bearing upon this matter was developed
in terms of a 1.5 mile LPZ, and not the 1.25 mile LPZ which we have just
substituted for it. If, however, it has been established that evacuation or other
protective measures are feasible in the larger LPZ, it perforce follows that such
measures are feasible in the smaller one.

The applicants’ evidence indicates that the permanent resndent population
within 1.5 miles of the reactors was 1519 in 1970 (PSAR, Fig. 2.1-9) and that it
is projected to increase to 2209 in 1980 (id., Fig. S13.9-1) and 8825 in 2020
(id., Fig. 2.1-10).2? The applicants’ estimate of the time required for evacuation
of the LPZ was based on an assumed maximum of 9388 persons (including
those, such as shoppers and workers, present on a transitory basis) (App. Exh. 8,
p- 53). That number of persons was claimed to be evacuable from the LPZ to
points beyond five miles from the reactors in 2 hours and 24 minutes (id., p.
54). (No estimate was provided for the time required to evacuate persons to a
point just outside the LPZ—the only evacuation which might be required—but,
in any event, it would be a smaller time perjod).

22 As of 1980, the LPZ is not expected to include any summer resident and overnight
transient population (id., Fig. $13.9-2) or any daily transient population (id., Fig. $13.9-3).
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There is no direct evidence that the applicants have misgauged the time
required for the LPZ evacuation, True, George L. Iverson, the New Hampshire
state police captain in charge of the troop having jurisdiction over the Hampton
Beach area (Tr. 3628) had expressed the belief that the applicants had under-
estimated, by a factor of as much as two, the period necessary to remove the
much larger number of persons in the beach area (Tr. 3633, 3646). He had not,
however, directed his attention to LPZ evacuation (Tr. 3741). For this reason, it
is doubtful that his testimony can serve to discredit the applicants’ estimate
pertaining to it.

But were it nonetheless to be assumed that that estimate was in error by the
same factor of two assigned by Captain Iverson to the beach area evacuation
estimate, the fact would remain that the LPZ could be cleared of persons within
five hours. The staff’s evidence indicates that, in an eight-hour period following
an accident, a person located on the inner boundary of the LPZ (ie., the outer
boundary of the exclusion area) would receive a dose of 19 rem to the whole
body and 173 rem to the thyroid (Grimes, fol. Tr. 4404, Table I dated June 27,
1975). This is well within the standard established by 10 CFR §100.11(a)(1).
Farther out in the LPZ, the dose received during an eight-hour period would be
smaller. And, of course, in a five-hour period the dose would be even less.??

In these circumstances, we see no reason to disturb the Licensing Board’s
conclusions favorable to the applicants on the matter of emergency planning. 3
NRC at 875.

II1. REACTOR SITING CRITERIA (SEISMIC)

The Commission’s “reactor site criteria” specify, inter alia, that, in deter-
mining the acceptability of a site for a reactor, the Commission will take into
consideration its physical characteristics, including its seismology and geology
(10 CFR §100.10(c)). The criteria for evaluating these characteristics appear in
Appendix A to Part 100.

Insofar as the Seabrook site is concerned, that Appendix requires that there
be ascertained a “safe shutdown earthquake™—i.e., one *“which is based upon an
evaluation of the maximum earthquake potential considering the regional and
local geology and seismology and-specific characteristics of local subsurface '
material” and “which would cause the maximum vibratory ground motion at the
site . . .” (10 CFR Part 100, Appendix A, § §11I(c), V (a)). The vibratory ground

23We note in passing that most of the persons residing in the LPZ are (and will continue
to be) located in Hampton Falls and the nonbeach sections of the Town of Seabrook, in a
south to west/northwest direction from the site (PSAR, Figs. 2.1-8, 2.1-9, 2.1-10). Evacu-
ation from these areas would not use routes running through the beach areas (id., Fig.
2.1-10a).
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motion of that earthquake at the site must also be determined (id., §V(a)). And
the appendix goes on to require that the nuclear power plant be designed so
that, “if the Safe Shutdown Earthquake occurs, certain [specified safety] struc-
tures, systems, and components will remain functional” (id., §VI(a)).2*

The appendix also identifies certain of the investigations and steps required
to ascertain the safe shutdown earthquake for a site and then to determine how
an earthquake of that intensity would affect the proposed facility. Among other
things, all “historically reported earthquakes which have affected or which could
reasonably be expected to have affected the site” must be listed (id., §IV(a)(5)).
The epicenters or locations of highest intensity of those earthquakes are, where
possible, to be correlated with tectonic structures any part of which is located
within 200 miles of the site; where correlation with tectonic structures is not
reasonably possible, the epicenters must be identified with tectonic provinces
any part of which is located within 200 miles of the site (id., §IV(a)6)).2*
Using that information, the vibratory ground motion at the site of each earth-
quake is determined by assuming (1) that the epicenters of earthquakes related
to a tectonic structure are situated at the point on the structure closest to the
site; (2) that the epicenters of earthquakes identified with the tectonic province
in which the site is located (albeit not with structures) are located at the site;
and (3) that the epicenters of earthquakes identified with other tectonic pro-
vinces are situated at the closest point to the site on the boundary of the
respective tectonic provinces (id., § V(a)).

The Coalition raised questions concerning both the intensity of the safe
shutdown earthquake for Seabrook and the vibratory ground motion produced
by various intensities of earthquakes. The applicants and the NRC staff had
taken the position that the safe shutdown earthquake for Seabrook had a maxi-
mum intensity of VIII (measured on the Modified Mercalli scale) and might
result in that intensity at the site, and that “the SSE acceleration of 0.25g
proposed for the Seabrook Station, Units 1 and 2, [is] an adequately conserva-
tive value” (Safety Evaluation Report (SER), Supp. No. 1, par. 2.5.3.2). The
U.S. Geological Survey, which the staff had called upon for advice, independent-
ly had reached a similar conclusion (SER, Supp. No. 2, Appendix C, p. C-6).

The Licensing Board analyzed in considerable detail these seismic questions
and reached the same result as had the applicants and the staff. 3 NRC at
868-71; 919-22. In doing so, the Board rejected the position of the Coalition

24These are all generic requirements, applicable to the siting of every nuclear power
facility.

25For Appendix A purposes, “tectonic province” refers to *‘a region of the North
American continent characterized by a relative consistency of the geologic structural fea-
tures contained therein.” A ‘*‘tectonic structure™ is “a large scale dislocation or distortion
within the earth’s crust.”” Appendix A, § §1II(h) and (i).
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witnesses that the safe shutdown earthquake should be found to have, at a
minimum, an intensity of Modified Mercalli IX and that such an earthquake
would produce an acceleration at the site of .75g. The Board also rejected the
Coalition’s alternative claim that, if the safe shutdown earthquake were of the
intensity of a Modified Mercalli VIII, the site acceleration would be .40g.

On appeal, the Coalition asserts that the Board made both legal and factual
errors. Its claim that the Board failed to explain how its findings comported with
guidelines in Appendix A is well taken; but the error, if any, is harmless. Beyond
that, our review of the record indicates that, with limited exceptions resulting
from a recent Commission modification of applicable guidelines, the Licensing
Board both dealt sufficiently with the seismic issues raised by the Coalition and
the testimony presented by it and reached the correct result. We need here add
to the Board’s discussion in only the following respects.

A. In evaluating the site’s maximum earthquake potential—i.e., for purposes
of determining the safe shutdown earthquake—it is important to determine the
appropriate province in which the site is located. Because of particular geologic
characteristics of the Seabrook area, this task is not as simple as might be
thought.

The New England tectonic province as described by the staff (Tr. 11893-94)
extends roughly along the Atlantic coast and has both lowland and an upland
section. The lowland section is about 40 miles wide and extends from the New
England upland on the northwest to a submerged boundary with the Coastal
Plain (lying beneath the ocean about.20 miles from the Seabrook site) on the
southeast. The site lies in the central portion of this section. The western edge of
the upland section extends approximately from southeast of Lake Champlain
across the northern border of Maine. The entire section rises from an elevation
of about 500 feet (on the east) to 2000 feet (on the west). 3 NRC at 869; SER
Supp. No. 1, §2.5.1.

It has been noted in the literature that, cutting across the New England
tectonic province and on into Canada, there is a ““trend” in which a clustering of
earthquake activity has been recorded (Tr. 11912-13). Known as the “Boston-
Ottawa seismic belt,” it traverses the Appalachian Mountains and extends from
the “Canadian Shield”2¢ through Montreal and Boston and then directly out to
sea (SER, Supp. No. 1, §2.5.3.1). The staff’s SER characterized the seismic-
activity within this “belt” as being *“anomalous with respect to the New England
tectonic province as a whole” (id. at p. 2-9).

The Board divided the belt into two regions, based on reported historical
earthquake activity: the northern or northwestern region, “from upstate New
York approximately to James Bay in Canada,” and the southern or southeastern

26The Canadian Shield is also sometimes referred to as the Laurentian Shield or
Grenville Province.
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region in New Hampshire and Massachusetts. 3 NRC at 869. The northwestern
region lies within the Grenville tectonic province. Between the two regions with-
in the belt is the Green Mountains area which, the Board found, “appears to
have exhibited little or no earthquake activity.” As a result, the Board derived a
structural basis for differentiating between the northwest and southeast regions
of the belt and the intermediate mountainous area. It acknowledged that it was
unable to correlate particular earthquakes with specific known tectonic struc-
tures. Id. at 870. But it nevertheless was able to correlate clusters of earthquake
activity in the northwest with structural formations in that region, and similar
clusters of activity in the southeast with structural formations in that other
region. /d. at 869.

To determine a safe shutdown earthquake for the Seabrook site (which is in
the southeast region of the belt), the Board considered only earthquake activity
in that region. The Board determined the most severe disturbances to have been
the Cape Ann earthquakes of 1727 and 1775, each of which it found to have
had an intensity of VIII on the Modified Mercalli scale. It therefore concluded
that the “maximum earthquake reasonably to be expected” in the region is a
Modified Mercalli intensity VIII, which “can result in that intensity at the Sea-
brook site.” Ibid.

The Coalition advances three different theories for its claim that the safe
shutdown earthquake should at a minimum be a Modified Mercalli intensity IX.
We will treat them seriatim: .

1. First, the Coalition relies on the probabilistic hypothesis advanced by its
witness, Dr. Michael Chinnery, who concluded that the probability of occur-
rence of an intensity IX earthquake at the site is approximately 10-3/yr. Reason-
ing that the desired objective is a probability of no more than 10°7 (derived from
safety goals enunciated by the staff in other contexts), the Coalition argues that
10°3 represents an unacceptable level of risk.

As we view it, there are several flaws in Dr. Chinnery’s theory which under-
cut its usefulness in determining the maximum earthquake intensity at a given
site. In his probabilistic approach, Dr. Chinnery went beyond reported historical
earthquakes in a particular area and attempted to predict, through a form of
statistical analysis, the probabilities of occurrence of various larger earthquakes
in that area. In this connection, he considered recorded New England earth-
quakes as well as data from other areas asserted to be “similar” to New Eng-
land—specifically, the Mississippi Valley and southeastern United States (Tr.
3975). In Figure 1 of his prepared testimony (NECNP Exh. 10), he plotted three

" curves showing the probability per year (inverse of return period) of various
intensity earthquakes measured against the epicentral intensities. The resultant
curves for the Mississippi Valley and southeastern United States lie closely to-
gether and are roughly parallel. They cover a range of intensities from III
through IX. A similar plot for the New England area provided a curve running
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from intensity II to intensity VII,27 roughly parallel to the other two curves but
with the probability per year of each size earthquake at least ten times less than
for the other two areas.

In utilizing the data, Dr. Chinnery made two crucial assumptions: (1) that
there is no limit to the intensity of earthquakes to be expected in any given area
and, therefore, data from one area can be employed in determining the proba-
bility of earthquakes in another area; and (2) that the probability curves in his
Figure 1 can be linearly extrapolated to higher intensities. But he gave no basis
for either of these assumptions, and we know of none.

With regard to the first of these assumptions, Dr. Chinnery apparently be-
lieves that, for present purposes, the Mississippi and southeastern United States
areas can be treated as *‘similar” to New England even though their earthquake
frequencies are higher and greater intensities have been recorded in those re-
gions. When pressed on cross-examination, however, he admitted that the type
.and age of the rocks in the area around Seabrook are entirely different from
those in the other two areas (Tr. 4047-48), and that he had considered them
“similar” only in that all three are not in the vicinity of the boundaries of the
North American plate (Tr. 3976). He had given no consideration to, in fact
admitted little specific knowledge of, the geology of either the southeastern
United States or the Mississippi Basin areas (Tr. 3978).

On the other hand, Dr. Chinnery disclaimed any comparability between the
California seismic situation and that of New England. One assigned reason was
that, in California, large blocks of crust are in movement at the plate boundary
while, in New England, the earthquakes occupy much smaller volumes (so he
assumed) (Tr. 4022.24). Additionally, he noted that the frequency of major
earthquakes in California is “a factor of about 40 greater™ than in New Fngland.
Yet it appears from Dr. Chinnery’s own statements that California has an his-
torical earthquake intensity range equivalent to that in each of the southeastern
United States and Mississippi Basin regions, and has an earthquake frequency
occurrence rate only four times greater than those two regions.2® This being so,
we see no more reason to equate the New England area to the southeastern
United States and the Mississippi Basin than to compare it to California.

Dr. Chinnery’s second assumption rests on an even shakier foundation. As
we have seen, his Figure 1 shows plots of probability of earthquake occurrence
versus the intensity of the earthquake. In the range of intensities from II through
VI, the curve for the New England area indicates an increasingly rapid decrease

27For this purpose, Dr. Chinnery assumed the Cape Ann earthquakes to be intensity. VII
(NECNP Exh. 10, p. 2 and Fig. 1; Tr. 3973-74).

2*Dr. Chinnery stated that the frequency of earthquakes in California is 40 times greater
than in New England (Tr. 4023). He also stated that the frequency of earthquakes in the
Mississippi Basin and in the southeastern United States is an order of magnitude (10 times)
greater than in New England (Tr. 3991).
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in probability of the occurrence of earthquakes with increasing intensity. The
limited data on intensity VII earthquakes, however, appear to show a sudden
reversal of this curve. To obtain the probability of occurrence for higher inten-
sity earthquakes, Dr. Chinnery merely extended a straight line generally between
the points for intensities IV, V and VI and through the exact location of in-
tensity VII (Tr. 4007-8). In other words, he gave full weight to only intensity
VII and assumed a straight line roughly averaging the points for intensities IV, V
and VI, even though the trend of those three points is obviously not linear. We
are at a loss to understand the physical or mathematical basis for such an
‘extrapolation, particularly in view of Dr. Chinnery’s answer to a question from
Dr. Salo in which he conceded:

I personally suspect that the data for intensities IV, V and probably VI are

reasonably reliable. I cannot prove it, but it seems reasonable to me.

I wouldn’t trust the point at intensity VII, because there are so few earth-
quakes that go to make up that data point.

Tr. 4056-57 (emphasis supplied).

Given this circumstance, an extrapolation normally would be made with a
best-fit curve for intensities IV, V and VI and not with a straight line extension
from intensity VI through the very suspect intensity VII. The result of the
application of a best-fit curve would be that an intensity VIII would be the
maximum and then only with a 105 or 1076 probability of occurrence.?®

Even were these technical deficiencies in Dr. Chinnery’s earthquake analysis
to be disregarded, the question would remain whether resort to that analysis
could be reconciled with Appendix A to Part 100. By its terms, the appendix
focuses on “historically recorded earthquakes™ and an evaluation of the “seis-
mology, geology, and the seismic and geologic history of the site and the sur-
tounding region.” At the time of both the Licensing Board hearing and the
initial decision, however, Appendix A also included the following clauses:

The magnitude or intensity of earthquakes based on geologic evidence may

be larger than that of the maximum earthquakes historically record. ...

In order to compensate for the limited data, the procedures . ..shall be

applied in a conservative manner.

Those clauses had been the source of a petition for rulemaking which sought a

290n this curve, an intensity IX would never be reached. If the less reliable intensity VII
data point were used by fitting all of the data points (i.e., IV, V, VI and VII) on a least
squares basis, the probability of an intensity VIII earthquake would be less than 104, and
an intensity IX would still never be reached. In this connection, we have used the data
points exactly as they are shown in that figure, and estimated a best-fit extrapolation using a
french curve.

59



declaration that, in appropriate circumstances, earthquakes of higher intensity
than those historically recorded could be taken into account—ie., that the
probabilistic theory (or some such approach) be sanctioned (40 Fed. Reg. 20983
(May 14, 1975)). Effective January 10, 1977, the Commission acted on the
petition by issuing a clarifying amendment which, in effect, requires considera-
tion only of historical earthquakes except where an assumption of the possible
occurrence of higher intensity earthquakes were warranted by “‘geological and
seismological data” (42 Fed. Reg. 2051). Examples of the types of data which
might warrant selection of a larger earthquake were stated (in the statement of
considerations) to be
(1) Where the highest intensity of historically reported earthquakes is
determined to have been experienced at the site taking into considera-
tion site foundation conditions,
(2) where seismicity in the immediate site vicinity is significantly higher
than that generally existing in the tectonic province as a whole,
(3) where there exists in proximity to the site [a] tectonic structure
demonstrably like that found where larger earthquakes in the tectonic
province have occurred historically.

Ibid. In short, under the clarification, there must be geological and seismological
data to justify using a larger earthquake than otherwise required in determining
the safe shutdown earthquake.

We find no such data in this record directly pertaining to the New England
area. It may nonetheless be possible for Appendix A purposes to use the
probabilistic approach to determine the probability of the occurrence of a cer-
tain intensity earthquake in one area from the data in a second area. To do this,
however, complete geological data (e.g., rock type, age, type and magnitude of
stress) must be available for both areas in question and must reflect that a close
geological similarity exists; further, reliable seismological data must be at hand
for at least one of the two areas. Dr. Chinnery’s analysis did not contain these
ingredients. No attempt was made to demonstrate geologic or seismic similarities
between New England and the southeastern United States or the Mississippi
Basin areas pointed to by Dr. Chinnery.

In sum, Dr. Chinnery’s probabilistic theory, as presented on this record, is
both technically deficient and inconsistent with Appendix A, and is hereby
rejected.

2. The Coalition’s second ground for advocating the use of an intensity IX
safe shutdown earthquake is that the earthquake which should be brought to the
site (for analysis purposes) is the 1732 Montreal earthquake, which occurred in
the Grenville province, within the northwestern cluster of earthquakes in the
Boston-Ottawa “belt.” While the record reflects serious question as to its inten-
sity (Tr. 11892-3), the parties have accepted it as an intensity IX event.
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On the facts of this case, Appendix A would require the Montreal earth-
quake to be brought to the site for analysis purposes only if it were both in the
same tectonic province as the site and either (1) incapable of being associated
with any tectonic structure®® or (2) associated with a structure demonstrably
akin to a structure near the site. See pp. 55, 60, supra. Since that earthquake
occurred in the Grenville province, it was not in the same province as is the
site. Nonetheless, the Coalition would treat the Montreal earthquake as if it
were in the same province; in its view, the entire Boston-Ottawa belt should be
considered to constitute a single province. But this line of reasoning ignores the
lack of continuity in seismic activity upon which the Board—properly, in our
view—relied as creating two distinguishable areas. More specifically, there is a
well documented seismic gap between the New Hamphsire-White Mountain zone
(in which the site is located) and the Montreal-Ottawa zone (Tr. 11889-91). This
gap coincides with the Green Mountain Anticlinorium. The gravity level through-
out the anticlinorium is consistently high; as one moves away from the anti-
clinorium into either of the two adjacent zones, seismic activity begins to in-
crease (Tr. 12009-10).

Even if the situs of the Montreal earthquake were assumed to be in the same
province as the Seabrook site, the Coalition’s position would not be improved.
The Montreal earthquake was concededly associated with a group of structures
known as the Monterregion Hills intrusives. The Coalition claims that this struc-
ture is similar to the White Mountain intrusives, the group of structures associ-
ated with the environs of the Seabrook site. The record, however, does not bear
out this claim.

The New Hampshire seismic zone correlates in a general spatial way with the
White Mountain intrusives. But there is no one-to-one correlation between a
particular earthquake and a specific structure, no causal relationship has been
shown, and no surface faults have been located (Tr. 11913, 11918-19,4021.22).
The general trend of the higher seismic zone and of the intrustives is northwest-
southeast. The intrusives in this area appear to have been emplaced in three
episodes—the first about 220 million, the second 180 million, and the third 110
million years ago (Tr. 11954).

By contrast, Monterregion Hills is 2 younger set of intrusives, approaching
100 million years in age. These intrusives trend almost directly eastwest (ibid.).
In addition, the Montreal-Ottawa region is characterized by the existence of the
Ottawa-Bonnechere Graben (Tr. 11915)3! This Graben is essentially a parallel
fault zone extending along the line of the Monterregion Hills intrusives toward

3%In our view, an earthquake which can be associated with a group of intrusives of
similar age and characteristics is to be deemed to be associated with a tectonic structure for
this purpose.

ST A graben is a long crusted block. It is bounded by faults along its sides and is
depressed relative to the surrounding area.
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Ottawa. In other words, this region is characterized by both an extensive fault
zone and young intrusives.

3. The Coalition’s third reason for pressing for an intensity IX safe shut-
down earthquake is that the 1755 Cape Ann earthquake (which all parties agree
must be brought to the site for analysis purposes) was in fact of that intensity
rather than the intensity VIII found by the Licensing Board. 3 NRC at 870. It
acknowledges that the earthquake has been assigned different intensities by
different researchers but observes that, in 1962, the author of the official publi-
cation of the Dominion Observatory of Canada listed the event as an intensity
IX. Given these uncertainties, the Coalition argues that the conservatism in-
herent in Appendix A requires the designation of the safe shutdown earthquake
as a Modified Mercalli intensity IX.

The uncertainties, however, are not as pronounced as the Coalition would
have us believe. While records of old earthquakes are not as trustworthy as might
be desired, and while the Canadian researcher did classify the Cape Ann earth-
quake as an intensity IX, other testimony reflects that the earthquake was very
likely of intensity VII (Tr. 3283-4). Moreover, the record reflects that the
Canadian researcher did not base his designation on a review of original sources
(ibid.). Even Dr Chinnery did not dispute the VIII designation; indeed, for his
plotting purposes, he assigned a VII to the earthquake.

Given these considerations, the record provides a sufficient basis for the
Licensing Board’s treatment of the 1755 earthquake as an intensity VIII earth-
quake, and we decline to upset its findings in this respect.

B. Having accepted the Licensing Board’s determination that intensity VIII
should be assigned to the Seabrook safe shutdown earthquake, we must still
determine the maximum acceleration which might result from such an earth-
quake and which specified facility components must therefore be designed to
withstand. The same basic data were used by all of the parties to determine the
correlation between earthqueke intensity and ground acceleration. Many of the
data were collected by Dr. Mihailo Trifunac, who was a witness for the Coali-
tion. All of the witnesses testifying on the intensity-acceleration correlation
agreed that, for an intensity VIII earthquake, the mean value of the acceleration
peaks is no greater than 0.25g.>2 However, there was disagreement on whether
that mean value—or instead some higher value—should be used in the design of
the Seabrook facility.

Dr. Trifunac pointed out that there is a wide variation in the value of the
acceleration peaks included in the calculation of the mean. He noted that the

32Rjchard J. Holt, John R. Rand and Rev. David Linehan for the applicants (App. Dr.
Test. No. 8, fol. Tr. 3221, p. 15); Mihailo Trifunac for the Coalition (NECNP Exh. No. 8,
Appendix, p. 15 and Fig. 4); J.C. Stepp, S.M. Coplan and Nathan M. Newmark for the staff
(Staff Dir. Test. fol. Tr. 2812, p. 7 and fol. 2813, pp. 4-5.)
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standard deviation was approximately 50 percent of the mean value. He there-
fore suggested that the “reasonable upper bound” for the design horizontal
acceleration should be the mean value plus one standard deviation, or approxi-
mately 0.4g. (NECNP Exh. 8, p. 3).

The other witnesses uniformly expressed the contrary view that 0.25g was
an acceptable design value for the Seabrook facility. Dr. Newmark testified
without contradiction that the highest acceleration peaks are associated with the
highest frequency ground waves. These high frequency waves would be fully
recorded by the relatively small and compact seismographs, but yet would have
no significant effect on the large massive structures of a nuclear facility (New-
mark Dir. Test., fol. Tr. 2813, p. 7). Thus, included in the mean of the accelera-
tion peaks are 2 number of high frequency peaks which can be discounted
insofar as this facility is concerned.

There is no reason not to credit this testimony. Beyond that, it serves as an
adequate basis for the finding below of a 0.25g design value. True, Appendix A
to Part 100 (in §VI(a)) requires the employment for design purposes of “the
maximum vibratory acceleration at the elevations of the foundations of the
nuclear power plant.” Under any rule of reason, however, that requirement must
be understood to have reference to effective maximum acceleration. So inter-
preted, the appendix does not proscribe the exclusion from consideration of
high frequency waves which would not have any discernible impact upon the
facility. And, if thus excluded, resort to the mean of the peak accelerations is
totally reasonable.

Our conclusion respecting the acceptability of a 0.25g design value is but-
tressed by data supplied by Dr. Trifunac. He included in his prepared testimony
a table entitled “Expected values and their standard deviations for peak accelera-
tion, velocity and displacement as functions of Modified Mercalli intensities in
the Western United States” (NECNP Exh. 8, Table III). In that table, the mean
horizontal peak acceleration for an intensity VIII earthquake is given as 166.67
centimeters per second per second (cm/sec?) with a standard deviation of 84.06
cm/sec?. This results in a value of 251 cm/sec® for the mean peak acceleration
plus one standard deviation. Stated otherwise, adding one standard deviation to
the average peak acceleration produces virtually the precise equivalent of
0.25g.33

As Dr. Trifunac himself stressed, the standard deviation is employed to take
into account the wide variations in the value of the acceleration peaks included
in the calculation of the mean peak acceleration. Thus, it serves to compensate
for the fact that the maximum peak acceleration will have a greater value than
the mean. In short, the addition of the standard deviation to the mean provides

33By definition, one “g” represents 980.665 cm/sec2. Handbook of Chemistry and
Physics (531d ed. 1972-1973), p. F-67.
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(as Dr. Trifunac suggested) a “‘reasonable upper bound” for the design horizontal
acceleration. See p. 63, supra.

Dr. Trifunac would not, however, apply the Table III data to the Seabrook
site. Rather, as we have seen, he would add the standard deviation to a mean
value of 0.25g rather than of .165g (i.e., the equivalent of 166.67 cm/sec?). His
justification for selecting the higher mean value seems to be that peak accelera-
tions at hard rock sites (such as Seabrook) are considerably greater than those at
alluvium sites (NECNP Exh. 8, pp. 15-25, Table V and Fig. 10). The values in
Table III were derived from accelerations associated with varying geological
conditions.

But it also appears that the increased peak accelerations at hard rock sites
are occasioned by high frequency ground waves not recorded at alluvium sites
(where they are strongly attenuated). As we have noted, high frequency waves
do not affect heavy concrete structures. This was acknowledged by Dr. Trifunac
in his discussion of the 1971 earthquake in the vicinity of the Pacoima Dam in
southern California. Although that earthquake produced a peak acceleration of
1.25g, the dam was not damaged. Dr. Trifunac explained this in terms of the
dam being “‘a very large concrete structure which is sensitive to very long [i.e.,
low frequency] waves” (Tr. 3148). In this connection, he noted that the 1.25g
acceleration was “representative” of high frequency waves (between 1 and 25
cycles per second) (ibid.).3*

C. During our appellate consideration of the initial decision, several motions
have been filed with respect to seismic questions. On January 28, 1977, the
Coalition filed a motion seeking summary reversal of the Licensing Board’s
determination on such questions and an additional hearing on related matters. In
response, the staff also sought a reopening of the record, albeit not for the
purpose of altering the result reached below.>® The Coalition joined that request
but, by motion filed on February 23, 1977, sought consideration of additional
seismic material. We deny all of the motions. Only the last of them warrants
discussion.

The February 23rd motion sought consideration at a reopened hearing of a
not yet published article by Dr. M. F. Kane of the U.S. Geological Survey.

341n further justification for the assignment of a 0.25g design value, Dr. Newmark called
attention to several analytical conservatisms which will be utilized in the design of this
facility. See 3 NRC at 922. There is a sharp dispute on the appeal respecting whether
Appendix A proscribes reliance upon such factors. That question is not free from all doubt.
But in the circumstances we need not resolve it here.

35In normal circumstances at least, a request for reopening must be accompanied by a
showing that the outcome of the proceeding might be affected thereby. See eg., Vermont
Yankee Nuclear Power Corp. (Vermont Yankee Nuclear Power Station), ALAB-138, 6 AEC
520,523 (1973).



According to the Coalition, that article supports its position that selection of a
safe shutdown earthquake greater than intensity VIII is required.

The Coalition reads the Kane article as drawing a “correlation between
measured magnetic anomalies—presumably caused by extensive mafic or ultra-
mafic masses embedded in the crystalline basement—and seven major eastern
North American earthquake areas,” including the Cape Ann area. The magnetic
anomalies are asserted by the author to define areas where seismic activity is
likely to concentrate, and the dimensions of mafic/ultramafic plutons are said by
him to be possibly related to the earthquake potential of the region: ie., the
larger the pluton, the larger the earthquake. The Coalition reasons that, because
the Charleston, South Carolina pluton and the Cape Ann pluton are comparable
in size, an earthquake comparable to the intensity IX or X Charleston earth-
quake of 1886 might occur off the Cape Ann pluton.

This line of argument appears to ignore the express limitations of the Kane
study. According to that study, in areas (such as the Cape Ann area) where large
earthquakes have occurred there has also been the presence “of mafic-ultramafic
masses as evidenced by gravity anomalies”—i.e., plutons. But the study specifi-
cally concluded that “[t]he converse, however, does not hold.” In short, the
study does not appear to support the proposition for which the Coalition would
have us use it—i.e., that earthquake size can be predicted by analysis of the size
of plutons. That being so, reopening the record to consider the implications of
the study is not warranted.?®

IV. ALTERNATE SITE INQUIRY

A. With respect to questions of an environmental nature bearing upon the
Licensing Board’s acceptance of the Seabrook site, the Coalition, SAPL-Audu-
bon and Massachusetts claim that there has not been an adequate analysis of
alternate sites, as required by NEPA. The Board first noted that the applicants
and staff had considered 19 alternate sites in New Hampshire and Maine, of
which four were considered “preferred potential alternates to Seabrook.” 3 NRC
at 907. It ‘then listed the salient characteristics (in terms of advantages and
disadvantages) of these four sites (without giving any hint why it considered

36We do not address at this time the dissenting views of Mr. Farrar with regard to our
disposition of the seismic issues presented by the appeals from the initial decision. As Mr.
Farrar has indicated, p. 106, infra, he is reserving a detailed exposition of his position for a
supplemental opinion (in order not to delay unduly the release of the majority’s decision).
In the circumstances, it would seem appropriate to await that supplemental opinion before
coming forth with a rejoinder. It suffices for the present to note that none of the considera-
tions outlined in Mr. Farrar’s dissent persuades us that we are wrong in the conclusions we
have reached on the seismic issues.
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these four superior to the others). Following this listing, the Board concluded
(again without giving any reasons) that the Litchfield site®? is superior “on
balance” to the other alternatives and that “none of the alternatives [is] pre-
ferred over the Seabrook Site.” Id. at 911.

The Licensing Board compared the various alternate sites with Seabrook on
the assumption that once-through cooling would be used at Seabrook and that
the most appropriate cooling system would be used at each of the alternate sites.
See ALAB-366, 5 NRC at 59-60; CLI-77-8, S NRC at 512, 520. Although the
uncertainties created by the EPA Regional Administrator’s initial decision last
November raised a question as to the sufficiency of this basis of comparison, the
June 17, 1977, decision of the EPA Administrator approving the once-through
cooling system at Seabrook eliminated those uncertainties.?®

Nevertheless, we agree with the intervenors that the Licensing Board’s com-
parative analysis of the Seabrook site with once-through cooling and the 19
alternate sites was inadequate.>® Without saying so, the Board in effect adopted
the conclusions expressed by the staff but gave no reasons for pursuing that
course. The Board failed even to refer to the reasons assigned by the staff in the
FES and in direct testimony (fol. Tr. 10286). Although a board may utilize its
expertise in selecting between alternatives, some explanation is necessary. For
otherwise the requirement of the Administrative Procedure Act that conclusions
be founded upon substantial evidence and based on reasoned findings “be-
come[s] lost in the haze of so-called expertise.” Baltimore & Ohio R. Co. v.
Aberdeen & Rockfish R. Co., 393 U.S. 87, 92 (1968).

Nonetheless, there are two considerations which permit us here to ratify the
selection of the Seabrook site over the 19 alternate sites identified in the initial
decision, The first is the Commission’s recent clarification in CLI-77-8 of the
standard to be used in evaluating alternate sites. The second is that the record is
significantly more informative on the matter than the initial decision might
suggest.

1. The site comparison standard which was employed by the Commission in
CLI-77-8 may be given a shorthand description as one of “obvious superiori-
ty”—an application is not to be “denied on the basis of a comparison between
the applicant’s proposed site and an alternative site unless the alternative site
appears to be obviously superior to the proposed site.” 5 NRC at 514, Further,
the comparison which is undertaken may reflect “the actual cost and time
necessary to complete a facility at each of the locations in question.” Ibid.

37This site is located on the Merrimack River, about 10 miles south of Manchester (Final
Environmental Statement (FES), Table 9.2, p. 9-8).

38This assumes, of course, that the decision is not overturned on judicial review.

3%We leave for later discussion (see p. 73, infra) the matter of the Licensing Board's
comparison of the Seabrook site with additional sites in a supplemental decision rendered
on July 7, 1977. LBP-77-43, 6 NRC 134.
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In formulating this standard, the Commission emphasized the extensive re-
view which is given to alternate sites prior to the initiation of the adjudicatory
proceeding. As it observed, that review commences prior to the filing of the
application for the construction permit. For the applicant is required to develop
environmental information, including that bearing on alternative sites (see Regu-
latory Guide 4.2, §8§9.2 and 9.3), and to submit the results to the Commission
in its environmental report (which becomes part of its application). 5 NRC at
523. During the development of this information at the preapplication stage,
the applicant and NRC staff routinely hold conferences, so that the staff exami-
nation of alternate sites may also get underway before the application is trans-
mitted to it. After the application has been formally docketed, the environ-
mental report is made available to the public, comments are invited, supple-
mentary information may be submitted and the staff undertakes the preparation
of its draft environmental statement (DES). Additionally, the adjudicatory pro-
ceeding is usually noticed for hearing at this juncture and, as soon as contentions
are identified, discovery may begin. Thereafter, the DES is completed and cir-
culated for comment to various governmental bodies and the public. The DES
includes the staff’s formal position on site alternatives. Subsequently, a final
environmental statement (FES) is prepared, and it includes the results of the
staff’s review of any additjonal information on alternate sites submitted through
comments on the DES. Finally, at a point which the Commission characterized
as coming “late in our licensing process™ (ibid.), the environmental review of
alternate sites receives its first adjudicatory consideration.

Against this background, the Commission concluded in CLI-77-8 that

Two significant realities of the NEPA process support the use of the
standard of obvious superiority—the inherent imprecision of cost-benefit
analysis and the probability that more adverse information has been devel-
oped respecting the closely examined proposed site than any alternates. The
imprecision springs from the nature of the cost-benefit analysis the Com-
mission must perform: in the nuclear licensing context the factors to be
compared range from broad concerns of system planning, safety, engineer-
ing, economic and institutional factors to environmental concerns, including
«cological, biological, aesthetic, sociological, recreational, and so forth.

Much of the underlying cost-benefit data is difficult of articulation, much

less quantification. Given these difficulties, any evaluation of a particular

site must inevitably have a wide margin of uncertainty. If accurate overall
assessments of these diverse factors were realistically available, one could

appropriately employ a fairly strict standard of comparison and still have a

high degree of confidence that the correct result had been reached. But

where the data to be compared necessarily present a wide margin of uncer-
tainty, one site must appear to be substantially “better.” To reject an appli-
cation—the only means available for indicating the preferability of an alter-
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nate site—at this late stage in the licensing process requires substantial con-
fidence that one’s judgment is correct—a confidence that can only arise
where an alternate site is obviously superior.

This conclusion appears the stronger when one considers that the appli-
cant’s proposed site comes before the Board after having been intensively
studied by the applicant, staff and intervenors for a period of years. The
applicant is required to have produced an inventory of information about
the geology, hydrology, meteorology and ecology of the proposed site.
Through this required monitoring it is hoped that every major environ-
mental impact that may result from construction of the facility will have
been located and the potential problems with the site will have been identi-
fied. The alternate sites to which the proposed site is compared have under-
gone no comparable study. Common sense teaches that the more closely a
site is analyzed, the more adverse environmental impacts are likely to be
discovered. It would, therefore, be mistaken to conclude that an alternate
site which appeared marginally superior to the proposed site, would remain
superior upon further investigation, considering all of the possible but un-
known disadvantages of the alternate site. Nor does, as one intervenor has
suggested, the solution to this problem lie in requiring more intensive
analysis of alternate sites by applicants before they submit their applica-
tions. Absent a mechanism which would permit banking of any sites which
might be previously approved—a mechanism this Commission has sought
legislatively—the costs of that approach could not conscionably be imposed
on private applicants and their ratepayers.

Our acceptance of the “obviously superior™ standard for site selection
derives, as well, from the reality of our situation in passing on license
applications. The licensing process is structured for rejection or acceptance
of the proposed site rather than choice of sites. If one of our licensing
boards disapproves a proffered site, it lacks authority to require an applica-
tion to be filed for a facility at another location. Rather, the applicant must
choose to do so and the whole process of staff review leading to hearing
must be rerun if the facility is to be at the alternate site. The Board’s powers
in this respect stand in contrast with its authority to require environmental-
ly protective measures at the particular location site proposed in the applica-
tion. In granting a proposed license, the Board may condition it upon some
precautionary measures required at the chosen site. Such conditions are
comprehended within the proposed licensing action; selection of an alterna-
tive site is not, and that influences the nature of the review. In sum, we
think it appropriate that a licensing board refuse to take the proposed
“major Federal action,” ie., deny the requested license, not when some
alternative site appears marginally “better” but only when the alternative
site is obviously superior.



5 NRC at 528-30 (footnotes omitted).

In then describing the ingredients of an “‘obviously superior” determination,
the Commission ruled that, in situations where the prehearing NEPA review
process has not been lacking in integrity,?°® the cost and time required to com-
plete a plant at each of the alternate sites should be taken into account. It noted
that the process appeared to have worked properly in this case, although it left
the door open for further scrutiny of this question. Id. at 533. On such scrutiny,
we find no reason to take issue with the Commission’s preliminary assessment.

2. Before applying the *“‘obvious superiority” standard to the evidentiary
record bedaring upon the comparison of alternative sites, we must turn to a
subsidiary factual question which necessarily inheres in that comparison: the
effect on the marine environment of the once-through cooling system at the
Seabrook site. Before the Licensing Board there was strong disagreement among
the parties on this question and the Board itself was not of one view on it. The
majority found that “operation of the plant with the proposed condenser cool-
ing system will not have significant adverse environmental effect on the aquatic
ecosystem with either of the two [proposed] intake locations.” 3 NRC at 896.1t
also found that Seabrook operation would have no undue adverse affects on the
harvestable clam populations or upon commercial and sports fishing in the area.
Id. at 898-99. On the other hand, Dr. Salo, in dissent, expressed the view that
such operation “would cause sufficient adverse impact on the aquatic biota, of
commercial and recreational importance, so that other alternatives should be
sought.” 3 NRC at 940.

Obviously, the impact which a once-through cooling system at Seabrook
would have upon the aquatic environment is relevant to both (1) the comparison
of Seabrook with alternate sites; and (2) the striking of an ultimate cost-benefit
balance for Seabrook (assuming no other site is found clearly superior). It does
not follow, however, that it is necessary for us to come to grips with the
difference of opinion between the Licensing Board majority and Dr. Salo on this
purely factual matter—a task which would necessitate the evaluation of a sub-
stantial quantity of conflicting expert testimony. For a closely related purpose,
the Environmental Protection Agency has now completed its own review of the
nature and extent of the effect that the Seabrook once-through cooling system
would have upon the aquatic biota in the area. Because of that agency’s primary
jurisdiction over such questions, we are justified in accepting the findings con-
tained in the EPA Administrator’s June 17, 1977, decision.

As we stressed in ALAB-366, the 1972 amendments to the Federal Water
Pollution Control Act (FWPCA) left “to EPA and the states the decision as to
the water pollution control criteria to which a facility’s cooling system would be

4°Cf. Florida Power & Light Co. (St. Lucie Nuclear Power Plant, Unit No. 2),
ALAB-335, 3 NRC 830 (1976), discussed in ALAB-366, supra, S NRC at 68-69.
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held.” 5 NRC at 52. The NRC will still consider water impacts, but only as part
of its overall “balancing judgment”; “it cannot go behind either [EPA-imposed]
standards or the determination by EPA or the state that the facility would
comply with them.” Jbid. In this case, EPA standards would result in a require-
ment for the use of some form of closed-cycle cooling unless that agency could
make a finding, pursuant to Section 316(a) of the FWPCA, that such standards
are “more stringent than necessary to assure the [protection] and propagation
of a balanced, indigenous population of shellfish, fish, and wildlife . .. (id. at
50). EPA has made that finding.

For purposes of its NEPA evaluation, the NRC must accept the cooling
system approved by EPA. SAPL-Audubon, those intervenors before us possess-
ing the primary interest in the issues bearing upon cooling system impact, were
also parties before EPA. Where, as here, that agency has acted “in a judicial
capacity and resolve{d] disputed issues of fact properly before it which the
parties have had an adequate opportunity to litigate,” we will not hestitate to
give res judicata or collateral estoppel effect to its findings ““to enforce repose.”
See United States v. Utah Construction and Mining Co., 384 U.S. 394,421.22
(1966); cf. Toledo Edison Co. (Davis-Besse Nuclear Power Station, Units 1, 2,
3), ALAB-378, 5 NRC 557, 561 (March 1, 1977).!

EPA determined that, subject to certain discharge limitations it was impos-
ing, once-through cooling would “assure the protection and propagation of a
balanced, indigenous population of fish, shellfish and wildlife in and on the
receiving waters.” June 17 decision, slip op. p. 35. That determination explicitly
took into account *“‘the effects of the entire cooling system, including entrap-
ment, entrainment, and discharge.” Ibid. And it was grounded upon subsidiary
findings such as (1) “significant environmental impacts cannot be anticipated in
the area affected by the discharge™ (id., p. 25); (2) the “balanced indigenous
population of shellfish, fish and wildlife in the Gulf of Maine within or proximal
to Hampton Harbor will not be significantly affected” (ibid.); (3) “the overall
impact of ... entrainment on the population of all plankton [in the area] will
not be significant” (id., p. 26); (4) “given the small area to be impacted with a
delta-T greater than 5°F, it is reasonable to conclude that local indigenous
populations [of organisms] will not be significantly affected” (id., p. 27); and
(5) “there is no anticipated effect on wildlife, including birds, from this subsur-
face thermal discharge” (id., p. 34).

The technical conclusions arrived at in the EPA decision were based in large
part on the report of a panel of technical and scientific experts convened by the
EPA Administrator to assist him in his review of the record (id., p. 5). The

4!The Commonwealth of Massachusetts apparently did not participate in the EPA
proceeding, although it had an opportunity to do so. While its appeal to us encompassed
cooling system issues, it did not introduce evidence, submit proposed findings, or actively
participate in the resolution of such issues before the Licensing Board. That being so,
Massachusetts cannot properly complain of our reliance on the facts determined by EPA.
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decision (e.g:, at p. 24) explicitly referred to that report.*? The report spelled
out in detail the underlying data on which the factual findings in the decision
rested. The decision and/or the accompanying report dealt with essentially all of
the substantive questions brought to us by SAPL-Audubon and Massachusetts on
their appeals. In this connection, EPA imposed specific conditions to mitigate
potential backflushing problems which had been raised by SAPL-Audubon. It
also required additional development of baseline data. But EPA explicitly re-
jected claims of SAPL-Audubon (also made here) that further studies of the
effect of plant operations on wildlife or on the migratory patterns of finfish
were necessary (id., pp. 34, 38). And it dealt in detail with the multitude of
assertions advanced by SAPL-Audubon (and Massachusetts before us) with re-
spect to such matters as the impact of once-through cooling on the local clam
population and the effect of cold shock on various types of marine life.

In short, EPA concluded that, taking into account the protective conditions
it was imposing (which the applicants must observe), the marine environment
impacts of once-through cooling are small. Those findings extend to the sub-
stantive matters raised here by SAPL-Audubon and Massachusetts. For the
reasons already developed, we accept them without independent inquiry of our
own into their record foundation. We thus conclude that the environmental
effect of the once-through cooling system does not provide a basis for rejection
of the Seabrook facility. Stated otherwise, that effect is not of itself sufficient in
magnitude either to tilt the ultimate cost-benefit balance against the facility or
to require (under the prevailing *““obviously superior” standard discussed above)
the choice of another site,

One final observation is appropriate on this aspect of the case. Although, for
the reasons just set forth, we have given effect to the EPA judgment in prefer-
ence to his contrary view, nonetheless Dr. Salo is deserving of commendation for
his thoughtful analysis of the significant questions pertaining to the marine
environment which the record presented. We do not know, of course, whether or
not that analysis would have prevailed had there been no EPA involvement and
it thus had been necessary for us to resolve the disagreement between the Board
members through an independent evaluation of the conflicting testimony.*® But
it can be said that he fully discharged the responsibility vested in licensing board

*2The report, dated March 11, 1977, was entitled *‘A Technical Review of the 316a and
316b Determination in The Instance of the Seabrook, New Hampshire Application.” It was
circulated by EPA along with the decision.

43The claims of SAPL-Audubon and the Coalition that the evidence upon which the
Board’s aquatic impact findings rest consists of data relevant to the “near” intake site
originally proposed by applicants, and not to the “far™ site eventually approved by EPA, are
not well founded. While most of the data was initially developed in support of using the
“near” location, there is substantial testimony bearing upon the applicability of the data to
the “far” location, the differences in environmental impacts to be expected, and the costs of
locating the intake at the “far” site. See, e.g., App. Dir. Test. No. 22, fol. Tr. 10546, at pp.
28-32, 47-48; Tr. 10587-90, 10647, 10691-92, 10771; Mattice, Dir. Test., fol. Tr. 10883, p.
12.
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members to appraise critically the evidence placed before them on crucial
issues.*%

3. Turning to the comparison of the Seabrook site (using once-through
cooling) with the 19 alternate sites in northern New England which the FES has
considered, we note first that the Licensing Board did not employ the “‘obvious
superiority” test, Nor, apparently, did it take into account the relative costs
associated with (1) constructing the plant at Seabrook and (2) starting anew
with the planning for and then construction of a plant at another location.
Rather, it applied a more unfavorable standard (from the applicants’ stand-
point); that of the preferability of one of the other sites. Manifestly, if the
evidence supports the Board’s finding that “none of the alternatives [is] pre-
ferred over the Seabrook site” it must follow that none of them is “clearly
superior” to it.

Many reasons are to be found in the record—in particular, the FES—why
each of the 19 sites examined were either (1) Unavailable or unacceptable per se
({e.g., for safety reasons); or (2) less desirable on balance than Seabrook (FES
§9.1.2). Among other things, a facility at any of the alternative sites would be
more costly than one at Seabrook. For example, Rollins Farm, Fox Point and
Dover Point are all so close to Pease Air Force Base that they would require
substantial additional construction costs for the hardening of structures, raising
their price well beyond that of Seabrook. Odiornes Point, Philbrick Pond, and
Lamprey Pond are seacoast sites where safety or environmental conditions are
Iess favorable than Seabrook. Several Maine sites were discounted because of the
lead applicant’s lack of eminent domain power in that state, as well as for
environmental reasons. Gerrish Island (in Maine) lacks access to railroad service
and is near a developing residential area. A number of inland sites, such as
Litchfield, present problems relating to the availability of cooling water. Some
of the sites (including Moore Pond) are so remote that substantial additional
transmission lines would be necessary.

These reasons advanced by the staff for preferring the Seabrook site (assum-
ing once-through cooling) over the various alternatives appear to be weighty.
Before the Board below, the intervenors’ response was essentially that the envi-
ronmental impacts which would be associated with the Seabrook site out-
balanced the drawbacks attendant upon use of at least some of the alternatives.
The principal impacts relied upon related to the marine environment. But as we
have determined (on the strength of the EPA findings), operation at Seabrook
with once-through cooling will not significantly affect that environment.

*4Qur reference to Dr. Salo’s analysis should not be taken as an implied criticism of the
analysis of the Board majority on the issue of the impact that the once-through cooling
system would have upon the marine environment—an analysis which seems to us to have
been equally thoughtful (and which, as it has turned out, produced the same general conclu-
sion as the EPA Administrator has now reached).
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B. As heretofore noted, on July 7, 1977, the Licensing Board rendered a
supplemental initial decision. LBP-7743, 6 NRC 134. In that decision, the
Board addressed the question whether there were potential alternate sites in
southern New England which were clearly superior to the Seabrook site.*S It
answered this question in the negative on the basis of an ultimate finding that
“none of [the 9] alternative sites [considered] are viable alternative sites for the
location of the base load capacity proposed at the Seabrook station.” 6 NRC at
139. By reason of this finding, the Board found it unnecessary to make “an
individual comparison of Seabrook with one or more of these sites . . ..” Ibid.*¢

Both the Coalition and Massachusetts have filed exceptions to the supple-
mental initial decision. Until all briefs in support of and in opposition to those
exceptions have been received and studied by us, we of course cannot pass on
their merits. At the same time, because that day is still at least several weeks
away, we do not think it appropriate to hold in abeyance our determination of
the discrete issues presented by the appeals from the Board’s initial decision.
Piecemeal adjudication may not be the favored practice in normal circumstances.
But this proceeding has scarcely followed a normal course. In any event, the
questions which are now ripe for decision have been before us for an appreciable
period“._lThe parties are entitled to have our disposition of them without further
delay.

V.FINANCIAL QUALIFICATIONS

The Seabrook facility is to be jointly owned by a number of utilities. The
projected shares of various participants were to be as follows:

Company Ownership (%)
Public Service Company of 50.0000
New Hampshire

45In actuality, the Board also looked at two additional sites in Maine and one in
Vermont.

4¢In ordering the southern New England alternate site inquiry, the Commission had
suggested the possibility that such an individual comparison might be unnecessary. CLI-
77-8, supra, S NRC at 540.

47The Licensing Board still must make findings on the comparison between the
Seabrook site with cooling towers and the 19 alternate sites in northern New England. In
ALAB-416, 5 NRC 1438 (June 29, 1977), we reserved judgment on the staff’s suggestion
that the EPA Administrator’s June 17, 1977, decision rendered that inquiry moot. By
unpublished order of July 15, 1977, we rejected the suggestion and directed the Licensing
Board to make the findings as soon as practicable. The basis for this action was our agree-
ment with the applicants that, should the EPA Administrator’s decision be overturned on
the petition for review of it which is now pending in the Court of Appeals for the First
Circuit, crucial importance will attach immediately to the alternate site comparison involv-
ing the Seabrook site with a closed-cycle cooling system.
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Company Ownership %

The United Illuminating Co. 20.0000
The Connecticut Light &

Power Co. (a subsidiary

of Northeast Utilities) 11.9776
New England Power Co. 8.9430
Central Maine Power Co. 2.5505
Montaup Electric Co. 1.9064
Central Vermont Public

Service Corp. 1.7971
New Bedford Gas & Edison

Electric Light Co. 1.3539
Green Mountain Power Corp. 1.1673
Fitchburg Gas & Electric Corp. 0.1716
Vermont Electric Power Co. Inc. 0.1326

100.0000

See 3 NRC at 859.

One of the sharply contested issues in this proceeding relates to the financial
qualifications of these applicants. That issue arises under Section 182a. of the
Atomic Energy Act, 42 U.S.C. 2232(a), which requires license applications to
state specifically *“such of the ... financial qualifications of the applicant .. .as
the Commission may deem appropriate for the license,” and 10 CFR §50.33(f),
which requires each construction permit application to contain:

Information sufficient to demonstrate to the Commission the financial

qualifications of the applicant to carry out, in accordance with the regula-

tions in this chapter, the activities for which the permit . . . is sought.

The regulation goes on to specify that the “information shall show that the
applicant possesses the funds necessary to cover estimated construction costs
and related fuel cycle costs or that the applicant has reasonable assurance of
obtaining the necessary funds, or a combination of the two.” In addition, an
entity formed *“for the primary purpose of constructing or operating a facility”
must demonstrate “the legal and financial relationships it has or proposes to
have with its stockholders or owners, and their financial ability to meet any
contractual obligation to such entity which they have incurred or propose to
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incur, and any other information necessary to enable the Commission to deter-
mine the applicant’s financial qualifications.”*8

Before the Licensing Board, the Coalition and Donald B. Ross contended
that the applicants—and particularly the lead applicant, Public Service Co. of
New Hampshire—lacked the requisite financial qualifications. In support of that
claim, the Coalition presented two witnesses and Mr. Ross one. The testimony of
one of the Coalition witnesses—Dr, James R. Nelson, Charles E. Merrill Professor
of Economics at Amherst College—contained a particularly comprehensive and
informed analysis of certain of the financial difficulties which would likely
confront Public Service in its future endeavors to finance its share of the Sea-
brook facility. Nevertheless, without even acknowledging the existence of the
testimony of Dr. Nelson or the other witnesses for the intervenors, the Board
concluded that the applicants had “reasonable assurance of obtaining the neces-
sary funds to cover construction costs and related fuel cycle costs and are
financially qualified to design and construct Seabrook.” 3 NRC at 868.

The Licensing Board hearings on the financial qualifications issue took place
in May and June 1975. In December 1975, Northeast Utilities (the parent com-
pany of Connecticut Light and Power Co.) announced that it intended to sell its
approximate 12% share of the project, and United Illuminating indicated that it
wished to reduce its participation from 20% to 10%. Based on those develop-
ments, SAPL-Audubon (supported by the Coalition) sought to reopen the record
on financial qualifications, but the Board declined to do so (see its memorandum
and order dated February 2, 1976).

On February 13, 1976, SAPL-Audubon filed a renewed motion to reopen
the hearing on the financial qualifications question, on the basis of asserted
inconsistencies between the applicants’ prior testimony on that subject in this
proceeding and testimony later presented to the Federal Power Commission
relative to a wholesale rate increase request. The Board found “no incon-
sistencies”™ between the applicants’ testimony in each forum and denied the
motion (memorandum and order dated June 25, 1976).

The Coalition and Mr. Ross take exception to the Board’s financial qualifi-
cations ruling (as well as the underlying factual findings) and, in this respect, are
joined by SAPL-Audubon and the Commonwealth of Massachusetts. SAPL-
Audubon and the Coalition also appeal the Board rulings denying the two re-
quests to reopen the hearings on the financial qualifications question.

A. We are told that the Licensing Board’s conclusion that the lead applicant,
Public Service Co., is financially qualified is contrary to the weight of the evi-
dence. Central to this assertion are the undisputed facts that, in February 1974,

48Data and other information which an applicant must submit in support of its financial
qualifications are outlined in 10 CFR Part 50, Appendix C.
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the Moody’s rating of that utility’s bonds had been reduced from A to Baa*?
and that, during the period between 1974 and 1976, the company’s stock had
declined in price to substantially below book value. 3 NRC at 916.

The Board recognized these facts, and it also noted that, to fund a 50%
share of the project, Public Service would be required to raise some 800 million
dollars—approximately twice the company’s total assets on December 31, 1974.
From 1967-74, Public Service raised capital equal to 167% of its assets as of
December 31, 1966, but that period was one in which the company still had its
A bond rating. Nevertheless, despite the lowered rating, the Board found that,
beginning in 1974, the company was being permitted to earn higher rates of
return by the New Hampshire Public Utilities Commission; that it was “possible”
that the company might regain its “A” rating in the future; and that there was
“reasonable assurance” that the applicants could obtain the necessary funds to
cover construction and related fuel cycle costs. The Board added that utilities
with Baa ratings had marketed over $800 million of bonds in the first quarter of
1975 (3 NRC at 868),°° and it capped its discussion with the following observa-
tion:

The financial health of utilities, and their ability to raise funds, depends on

a number of factors among which the more important are the volume of

sales, rates, and capital structure. During the past year rate increases for

utilities generally have been steadily granted and as the recession diminishes
sales increase to some extent, thus improving the utilities’ financial health.

Id. at 917 (transcript references omitted). It noted, however, that “the cost of
money may be higher than originally projected” by Public Service.

1. We need not here dwell long on the intervenors’ complaint of the failure
of the Board below to have made any reference to the points raised and testi-
mony presented by them. We have previously outlined the Board’s responsibili-
ties in this regard (see p. 41, supra) and, as on other issues, the Board’s perform-
ance here fell short. Whether meritorious or not, intervenors’ position was de-

49 According to Moody's:

Bonds which are rated A possess many favorable investment attributes and are to be
considered as upper medium grade obligations. Factors giving security to principal and
interest are considered adequate but elements may be present which suggest a susceptibility
to impairment sometime in the future.

A Baa rating is described as follows:

Bonds which are rated Baa are considered as medium grade obligations, Le., they are
neither highly protected nor poorly secured. Interest payments and principal security appear
adequate for the present but certain protective elements may be lacking or may be charac-
teristically unreliable over any great length of time. Such bonds lack outstanding investment
characteristics and in fact have speculative characteristics as well.

See SER, Supplement 3, p. D-18.

$%1n actuality, the period was “a little short of five months” rather than three months
(Tr. 1700).
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serving of full consideration and, if rejected, the Board had an obligation to
explain why. As we have earlier noted, however, we are empowered to supple-
ment the Licensing Board’s findings and conclusions based upon our own ap-
praisal of the record.

2. It is clear that, under the Commission’s regulations, a construction permit
applicant need not show that it has the funds in hand to build its proposed
plant. All it need demonstrate is that it has “reasonable assurance” of obtaining
those funds. 10 CFR §50.33(f). No party here interprets the applicable regula-
tions otherwise.

What the intervenors do contend is that the applicants have not demon-
strated that they have the requisite reasonable assurance. They attack the
Board’s favorable financial qualifications conclusions on the grounds (1) that it
was improper for the Board to have given any weight to potential future rate
increases; and (2) in any event, the applicants’ prediction respecting the level of
difficulty attendant upon raising necessary funds for construction (essentially
accepted by the Board) was unduly optimistic.

These claims lose sight of one undeniable fact: the applicants here are public
utilities which are under an obligation to render a public service and which are
regulated by state regulatory bodies. Those bodies have considered and approved
the Seabrook facility. The New Hampshire Public Utilities Commission (PUC)
has issued a “Certificate of Site and Facility” for the plant. PUC Docket No.
D-SF6205, Commission Report and Order No. 11,267, January 29, 1974. In
doing so, it found, inter alia, that uncontradicted evidence ‘“showed such a
significantly lower cost from a nuclear plant than from a similarly sized fossil
plant as to eliminate even considering a fossil plant unless the nuclear plant was
beyond any possibility of becoming a reality.” Id. at 9. Other state agencies have
also reviewed and issued necessary permits for particular aspects of the Seabrook
proposal, Given these considerations, it is scarcely likely that the PUC would
stand in the way of the establishment of those rates necessary to enable Public
Service to fulfill the obligations imposed upon it by its nuclear facility licenses.

Indeed, under governing legal principles, the PUC would be obliged to take
these considerations into account and to allow Public Service to establish rates
designed to cover such costs. The Supreme Court has enunciated this obligation
in the following terms:

The rate-making process under the [Natural Gas] Act, ie., the fixing of “just
and reasonable” rates, involves a balancing of the investor and the consumer
interests. . . . the investor interest has a legitimate concern with the financial
integrity of the company whose rates are being regulated. From the investor
or company point of view it is important that there be enough revenue not
only for operating expenses but also for the capital costs of the busi-
ness. ... the return to the equity owner...should be sufficient to assure
confidence in the financial integrity of the enterprise, so as to maintain its
credit and to attract capital.
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Federal Power Comm. v. Hope Nat. Gas Co., 320 U.S. 591, 603 (1944) (cita-
tions omitted).

Although the Supreme Court’s frame of reference was the Federal Natural
Gas Act, the PUC has recognized that the same principles apply in the sphere of
state utility regulation. In its December 31, 1974, decision, granting Public
Service a significant rate increase (effective January 1, 1975), it pointed to a
ruling of the New Hampshire Supreme Court to the effect that

... basic utility law as enuncjated by the United States Supreme Court in

the Bluefields and Hope cases “. .. call[s] for a fair return upon the invest.

ment in the Company, including investments required in the immediate

future.” 113 N.H. at 508.

App. Exh. 4, p. 2. Further, in approving the Certificate of Site and Facility for
the Seabrook project, the PUC explicitly stated that
As long as the capability exists to provide a utility commodity, it is our
judgment that our duty requires us to see that the service rendered will meet
the customers’ demands, and will be just and reasonably priced. Within
reasonable limits, just and reasonable charges must reflect the cost of the
service provided.

Report and Order No. 11,267, supra, at p. 7 (emphasis supplied).

Significantly, the PUC’s actions have spoken as loudly as its words. The rate
increase granted in December 1974 not only recognized the necessity for Public
Service to finance new generating facilities but approved rates designed to
achieve that goal—rates projected as yielding a significantly higher return than
had previously been authorized. Thus, the PUC had allowed a return on equity
of 10.75% in August 1972, 11.0% in December 1973, and 14.0% in December
1974 (SER, Supp. No. 3, p. D4).

We recognize that, as SAPL-Audubon point out, the December 1974 PUC
rate decision included the caveat that *“‘the revenues which we allow do not
comprise a guaranteed profit to the Company or to its stockholders.” App. Exh.
4, p. 9. The fact remains, however, that that decision permitted a substantial rate
increa=z to a level described by the PUC as “sufficient to induce [a prospective
investor] to place his money in the Company’s stock” (id., p. 8).

In short, it appears to us that the reality is that, as a matter of high proba-
bility bordering upon certainty, major public utilities will be permitted by state
regulatory bodies to charge for electric power at rates sufficient to enable them
to fulfill th=ir obligations attendant upon construction of nuclear plants which
the state has authorized. Such a reality need not be ignored. That being so, it
was not improper for the applicants to have supported their showing of financial
qualifications in parc by relying on future, not yet obtained rate increases. And
it was not error for the Licensing Board to have accorded weight to the prospect
of such future rate increases.
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The intervenors’ other basic claim is that it will be more difficult for the
applicants to raise the necessary funds than they had predicted and the Board
had accepted. Among other things, the intervenors cite the increasing cost of the
project—particularly with respect to the cost of funds to finance the project—
leading to greater capital requirements than were analyzed by the Board. They
also assert that, as reflected by the efforts of certain applicants to sell all or a
portion of their project shares, the need for Seabrook has been overestimated;
and that, as a result, financing of the project will be more difficult than pro-
jected by the applicants, wn

This all well may be true. But it does not perforce undermine the conclusion
below that the applicants are financially qualified. To begin with, the purpose of
the financial qualifications inquiry at the construction permit stage is, once again,
to ascertain only that the applicants possess or have “‘reasonable assurance of
obtaining™ the necessary funds to cover estimated construction costs and related
fuel cycle costs. Certainty need not be shown, and pll:contingencies need not be
foreseen. Indeed, the Commission long ago recognized that its “regulations
obviously do not require an applicant to have cash on hand to cover all possible
contingencies of costs higher and revenues lower than estimates.” Power Reactor
Development Co., 1 AEC 128, 153 (1959).5?

None of the intervenors’ witnesses went so far as to conclude that, even
given the escalation in cost, the applicants would not be able to obtain the
necessary funds. Although Professor Nelson foresaw problems in that regard, he
declined to “say flatly” that the funds could not be raised (Tr. 1809). At
bottom, his testimony, as well as that of Professor James O. Horrigan of the
University of New Hampshire (for the Coalition) and Mr. Malcolm Pirnie, I1I, an
insurance company investment officer (for Mr. Ross), was to the effect only that
it would be more difficult and expensive to raise the funds than had been
projected by the applicants. That being so, it is unnecessary for us to consider
here the particular strengths and weaknesses of each witness’ testimony. For the
financial qualifications inquiry contemplated by the Commission’s regulations
centers upon whether the funds can be obtained and not on the price of or
difficulty in obtaining them. Stated differently, the Commission’s adjudicatory
boards are not called upon to decide whether the equity or debt securities issued
by a utility-applicant might be thought to constitute a good, poor, or indifferent
investment by potential purchasers. All we need look into is an applicant’s
prospects for obtaining the requisite funds. Here too, the realities of utility
regulation come into play.5?

$1The Commission’s decision in that case was ultimately upheld by the Supreme Court.
Power Reactor Development Co. v. International Union, 367 U.S. 396 (1961).

$2We would add only that we do not believe that the record warrants Mr. Farrar’s
suggestion that Public Service’s financial condition is so precarious that there is a realistic
possibility that it would cut corners in areas of safety concern. Continued on next page
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B. Our consideration of the financial qualifications issue would be at an end
were it not for the assertion of the intervenors that two developments subse-
quent to the evidentiary hearing below warranted a reopening of the record by
the Licensing Board. See p. 75, supra. In addition, we have been urged to order
a reopening on the basis of yet a third development which postdated the initial
decision.

1. In our judgment, the desire of two of the Seabrook participants—North-
east Utilities and United Illuminating—to withdraw or reduce the level of their
participation in the project did not justify a reopening of the record. What
SAPL-Audubon and the Coalition wished to explore was whether Public Service
might be required to assume some portion of the ownership shares being offered
for sale and, alternatively, whether (assuming the shares were successfully sold)
the purchasers would be financially qualified. The first portion of the proposed
inquiry already finds its answer in the Joint Ownership Agreement, signed by all
of the applicants. There has not been the slightest suggestion that either of the
utlities in question has manifested in any way an intent to breach its obligation
under the agreement to continue its financial participation in the project unless
and until substitute participants are identified and approved by the Commission.
Nor has it been suggested that either utility is financially unqualified to continue
to meet its contractual obligations in the event that it is unable to obtain a
purchaser. And since no purchaser as yet has been identified, it would hardly be
fruitful now to go into the matter of the financial qualifications of new owners.
Before any new owner were approved (and Northeast Utilities and United Illumi-
nating relieved of their current obligations in whole or in part), the Commission
would have to be satisfied as to its financial qualifications. More than that, a
hearing could be requested on the application for a license amendment to reflect
the change in ownership. See Georgia Power Co. (Alvin M. Vogtle Nuclear Plant,
Units 1 and 2), ALAB-285, 2 NRC 209 (1975).

2. The second and third developments asserted to warrant reopening involve
alleged inconsistencies between the testimony of a Public Service witness before
the Licensing Board and statements made by the same company official before
the Federal Power Commission and the New Hampshire legislature. Specifically,
in purported contradiction of the assurance he had given the Licensing Board

Continued from previous page
It should also be noted in passing that much of what we have had to say with regard to
the financial qualifications inquiry in the context of a regulated public utility would have no
application in circumstances where the seeker of the nuclear license (e.g. an industrial
concern interested in acquiring a source of steam for manufacturing purposes) did not enjoy
such status and thus could not depend upon favorable regulatory action as a basis for
obtaining necessary funds to carry out its responsibilities under the license.
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with respect to Public Services financial capability, the Vice President and
Treasurer of the company (Robert J. Harrison) is claimed to have told the FPC
(1) that the burden of constructing the Seabrook facility necessitated a substan-
tial increase in the allowed return on equity capital, to enable the company to
regain an A rating on its first mortgage bonds; and (2) that financing the debt
portion of Seabrook with lower rated bonds “presents a serious marketing and
interest cost problem.” And, in the teeth of his asserted representation to the
Licensing Board that Public Service had not relied upon the inclusion of *“con-
struction work in progress” (CWIP) in its rate base in formulating its plans to
achieve the required financing for Seabrook, Mr. Harrison testified before a state
legislative committee that the enactment of a pending bill precluding CWIP
would mean that Public Service would be unable “to construct any base load
additions to generating capacity including the Seabrook plant.”

On a close analysis, what Mr. Harrison told the Licensing Board might
possibly be reconciled with his testimony before the other bodies. For example,
Mr. Harrison did stress to the Licensing Board that Public Service was anticipat-
ing rate increases to assist it in financing Seabrook (App. Dir. Test. No. 1, p. 6,
fol. Tr. 1177; Tr. 1750); and, as we understand it, did not indicate to the FPC
that, in the absence of the restoration of its former A bond rating, Public Service
could not finance its share of the project. Nor, before the Licensing Board, did
Mr. Harrison directly eschew reliance on CWIP as a source of funds for financing
that share. Indeed, in a2 submission to the staff which was included in Supple-
ment 3 to the Seabrook Safety Evaluation Report (at p. D-15), Public Service
identified CWIP as one of the means by which outside financing of the construc-
tion of the plant might be facilitated.

Be that as it may, we find nothing in the statements made by Mr. Harrison
before either the FPC or the New Hampshire legislative committee which might
undercut the conclusions we have reached on the basis of the record adduced
below. As described to us, the FPC testimony did not portend an inability on
the part of Public Service to obtain the necessary funding for Seabrook—with or
without the rate increases which might, inter alia, improve its standing in the
investment community. And our earlier observations respecting recognition of
the realities of the regulatory climate have direct application to the authoriza-
tion of CWIP by the New Hampshire Public Utilities Commission if found neces-
sary to enable Public Service to meet its obligations with respect to this PUC-
approved project. In this connection, we know of no existing legal impediment
in New Hampshire to such an authorization; the bill which would have barred
CWIP (to which Mr. Harrison’s testimony before the legislative committee had
been addressed) was not enacted.

In these circumstances, it does not appear that a reopening of the record to
consider the claimed testimonial discrepancies could effect a change in result on

81



the financial qualifications issue. This is dispositive of the matter. OQur concern
on these appeals is, of course, with the correctness of the outcome below.’?

VI. TRANSMISSION LINES

One of the environmental issues to which the Licensing Board devoted
considerable attention involved the location of the transmission lines needed to
serve the facility. Approximately three weeks of hearings were devoted to that
issue. The Society for the Protection of New Hampshire Forests contended that
resort to the routes proposed by the applicants would cause unreasonable envi-
ronmental degradation, and suggested several alternate routes which it deemed
preferable. In the initial decision, the Board considered many of these alterna-
tives as well as others offered by the staff (or brought forth by the applicants at
the staff’s request). The conclusions it reached are challenged by the Forest
Society and the applicants.

As developed in detail in the initial decision (3 NRC at 885-90), three
different lines were proposed to connect the Seabrook site to the 345 KV New
England Transmission grid. The Seabrook-Scobie Pond line would run generally
westward from the facility, terminating at the Scobie Pond substation; the Sea-
brook-Newington line generally north; and the Seabrook-Tewksbury line general-
ly to the southwest across the Massachusetts border to the Tewksbury substa-
tion,

The principal focus below was on particular segments of the Seabrook-
Scobie Pond and Seabrook-Newington lines. The first of these lines was to cross
the Pow Wow River-Cedar Swamp environs but the Licensing Board modified the
proposed route to follow a “minimum circumference dogleg,” which was a
variant of a route suggested by the staff, The Seabrook-Newington line was to
traverse an area known as Packer Bog and the Board found this route to be
acceptable.

The applicants take exception to the Board’s alteration of the route for the
Seabrook-Scobie Pond line. In addition, they insist that the Board should not
have directed them to use the route which they proposed for the Seabrook-
Newington line. The Forest Society seeks a different route for both lines. We
find that the Licensing Board properly balanced the various considerations bear-
ing upon transmission-line routing and that the conclusions it reached should be
upheld.

A. The applicants first argue that the Licensing Board was without legal

$3That is not to say that we are insensitive to the vice inherent in different stories being
told to different legislative or regulatory bodies. At least in the absence of changed circum-
stances or other substantial cause, such a practice is worthy of condemnation even if, as
seems to be the case here, perjury is not involved.
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authority to order any change in the transmission routes which they selected.
They recognize our previous holding that boards do indeed have such authority.
Detroit Edison Co. (Greenwood Energy Center, Units 2 and 3), ALAB-247, 8
AEC 936 (1974). But they claim both that Greenwood should be overruled and
that it does not govern this case.

The first of these claims has been now laid to rest by the Commission’s
recent decision in Kansas Gas and Electric Co. (Wolf Creek Nuclear Generating
Station, Unit No. 1), CLI-77-1, 5 NRC 1 (January 12, 1977). There, the Com-
mission affirmed our holding that the environmental effects of an offsite access
road and a rail spur are within the NRC’s regulatory jurisdiction. In doing so, it
analogized the regulation of offsite access roads and railroads to that of offsite
transmission lines and explicitly approved the reasoning which we earlier had
enunciated in Greenwood. 1d. at 7-8. And it emphasized that NRC authority to
review such offsite impacts goes beyond merely factoring them into a final
cost-benefit balance (as the applicants there had contended) and includes as well
the authority ‘“‘where necessary [to] impose license conditions to minimize
those impacts.” Id. at 8. That ruling requires rejection of the similar argument
tendered by the applicants here.

In Greenwood, we left open the question ‘ [w]hether the Commission may
impose license conditions compliance with which would violate regulations of
other state and local agencies...” 8 AEC at 946, n. 20. The applicants’ alter-
native theory is that here (unlike in Greenwood) the Licensing Board’s transmis-
sion line conditions do run afoul of state regulation in the form of certain rulings
of the New Hampshire Public Utilities Commission and the New Hampshire Bulk
Power Supply Facility Site Evaluation Committee.

We have examined the determinations of those agencies upon which the
applicants rely. In our view, they do not, as the applicants would have it,
constitute a conclusive direction that the transmission lines follow certain routes
and none other. To the contrary, the Site Evaluation Committee confined itself
to findings that “the site and facility of the proposed nuclear project at Sea-
brook, New Hampshire, and its associated transmission lines will not unduly
interfere with the orderly development of the region [and] will not have an
unreasonable adverse effect on esthetics, historic sites, air and water quality, the
natural environment and the public health and safety.” Minutes of Meeting of
Site Evaluation Committee, July 27, 1973, at p. 3. Of greater significance, in
authorizing the placement of the transmission lines along the routes proposed by
the applicants to it, the Public Service Commission made it perfectly clear that
the applicants were free later to seek approval of a different routing. Certificate
of Site and Facility, Commission Report & Order No. 11,267, dated January 29,
1974, at pp. 9-10. In short, as matters now stand, it cannot be said that the
applicants are confronted with an unalterable state demand that the transmission
lines be placed in any particular location.
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This being so, the question reserved in Greenwood is not here presented and
thus need not be reached. Qur Greenwood holding, as approved by the Commis-
sion in Wolf Creek, is fully applicable and confirms that the Licensing Board had
legal authority to take the action which it took. We turn now to the question
whether the Board reached an appropriate conclusion in exercising that author-
ity.

B. The Pow Wow River-Cedar Swamp area has been portrayed in such terms
as “unique,” “unusual,” “outstanding,” “unspoiled,” “peaceful,” a “recognized
scenic area” and “of regional significance.”** Our examination of the record,
supplemented by the tour which we took in the company of representatives of
both the Forest Society and the applicants, convinces us that the area is one
worthy of protection.

As described by the Licensing Board, what is involved is a natural area of
about 1000 acres, recognized as significant by several regional and local govern-
mental agencies. Approximately 10-15% of it is under the protective ownership
of the Forest Society. Through its center flows the Pow Wow River, surrounded
on both sides by an extensive freshwater marshland complex. The area includes
relatively dense or pure stands of Atlantic White Cedar trees, a major portion of
which is located on the Forest Society property. Across the marsh one can
obtain an unobstructed view up to the forest edge, with no manmade structures
save “a few earth-colored duck blinds used by frequent duck hunters in season.”
No artificial structures are visible above the trees. 3 NRC at 888-89.

The FES noted (§3.8.5) that the area *is comprised of a mix of river marsh
abundant with submergent and emergent vegetation; white cedar, located on
drained deposits; and upland hardwoods on adjacent higher grounds, presenting
a diverse environment which heretofore has not been subjected to any substan-
tial development.” Some of the cedar trees are over 100 years old (Tr. 8187).
Moreover, as the Board observed, the extensive river-marsh complex is “very
uncommon in southeastern New Hampshire”; and the Atlantic White Cedar
species, which is found only in the Atlantic Coastal regions of the United States,
is “becoming increasingly scarce as its available habitat is reduced by economic
development.” 3 NRC at 888.

The area is used for recreational purposes by hunters, campers, canoeists
and occasional youth groups (Tr. 8026, 814445, 8227.28, 824546, 8308,
8559, 8564-65, 9395, 9636-38). The Forest Society is developing nature trails
and surveying and marking the trees on its property (Forests Exh. 4; Tr. 8230,
8243). It plans to use the area for educational purposes, scientific study, and “as
an area of open space and passive recreation” (Tr. 8220). The Society conducts
about 10 field trips per year for groups of up to approximately 30 persons (Tr.
9395). The Board noted, however, that

Except during the hunting season, it is a relatively uncrowded and peaceful

$4Forest Exh. 1, pp. 2, 4; Forest Exh. 2, p. 3; FES, §3.8.5,4.1.2;: 3 NRC at 888-89.



area. As the population and economic development of this region increases,
the recreational value of this relatively pristine area will increase.

3 NRC at 889.

We have described the Pow Wow River-Cedar Swamp area in some detail in
order to place in context the issues concerning that area which we must resolve.
The applicants wish to route the Seabrook-Scobie Pond line directly across one
of the widest sections of the marsh, about midpoint along its north-south length,
using two approximately 200-foot steel lattice-work towers (3 NRC at 889). The
Board found that the towers and lines would be visible from most vantage points
along the edge of the marsh as well as from the Pow Wow River (ibid.) and, in
essence, agreed with the staff’s conclusion that they would constitute *“a major
insult to a recognized scenic area” (id. at 890; FES, §4.1.2). It also found that
the towers and lines across the marsh might have a significant adverse effect on
migratory waterfowl, Further, it expressed reservations respecting the feasibility
of the applicants’ proposed construction methods designed to avoid the intro-
duction into the swamp of either the tower structures themselves or the vehicles
or equipment utilized in construction (see ER, §4.2.1). If not feasible, according
to the Board, the result might be a “require[ment for] the placement of trans-
mission structures in the marsh itself . . . and/or the movement of heavy equip-
ment into this natural area.” 3 NRC at 890, citations omitted.

The Board therefore ordered the applicants to route the Seabrook-Scobie
-Pond line over an alternative route: a minimum-circumference dogleg skirting
the edge of the natural area. Wooden H-frame towers, designed to blend with the
forest, are to be used. They are to be approximately 75 feet high, not visible
above the top of the adjacent trees. Potential construction impacts would be
alleviated. And, significantly, “[t]he dogleg [route] would not present any wide
open vistas to visitors to the Pow Wow River-Cedar Swamp Natural Area.” Id., at
889.

The applicants advance several reasons why they should not be required to
route their line on the dogleg. Foremost is the added cost—about $493,000 if
their estimate is accepted (¢f. Tr. 8934 with Tr. 8938-39), substantially less if
the staff’s analyses (using applicants’ own data) are accepted (Tr. 888391,
914546; Staff’s Proposed Modifications of Applicants’ Proposed Findings of
Fact and Conclusions of Law, dated December 18, 1975, at pp. 26-28). Also
mentioned are the considerations that some cedar trees might have to be cut on
the dogleg; that a route for off-road vehicles would have to be established; that
herbicides would have to be used; and that there would be a visual impact on as
many as three homes—effects which assertedly would not occur if the route
straight across the marsh were utilized. Finally, the dogleg is described as
producing some of the same effects—for example, a v1sual insult—as the
proposed route, albeit to a somewhat lesser extent.
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For its part, although regarding the minimum circumferential dogleg route
as more acceptable than the one advocated by the applicants, the Forest Society
would have us adopt an alternative route which would avoid the Pow Wow
River-Cedar Swamp area altogether or, if not that, at least use a larger dogleg. Its
preferred route, running to the north and west of the approved route and using
existing transmission corridors for about 82% of its length, was endorsed by Dr.
Salo, the dissenting member of the Licensing Board. It was opposed by the
applicants because its additional length of 9 miles assertedly would cause elec-
trical stability problems. Dr. Salo thought those problems could be “discounted
considerably”; if they nevertheless proved unresolvable, the Forest Society’s
larger dogleg would in his view be the best choice. 3 NRC at 94041, Use of that
dogleg would cost about $1,000,000 more than the applicants’ proposal and
some $500,000 more than resort to the minimum circumference dogleg (Tr.
8933-39; Forests Exh, 2, Att. C).

In examining transmission line routing controversies, it must be borne in
mind that no potential route is free of all impacts. Further, what to one person
may be an acceptable impact may in the eyes of another amount to environ-
mental degradation of enormous dimensions. As a consequence, infrequently if
ever will there be universal agreement regarding what particular route is prefer-
able. This consideration does not, however, affect this Commission’s responsi-
bility to pass judgment on the various alternatives to the end that the environ-
mental aftermath of licensing may be minimized “to the extent reasonably
practicable.” Greenwood, ALAB-247, supra, 8 AEC at 944, and cases there
cited. The discharge of this responsibility necessitates the making of as objective
an appraisal as is possible of the nature and extent of the environmental implica-
tions of each alternative route and a weighing of the results of that appraisal
against the other factors (economic and technical) which also must be taken into
account. Here, this process leads us to conclude that there is no reason to disturb
the Licensing Board choice of the minimum circumference dogleg.

Central to our rejection of the applicants’ belief that the line should be
allowed to cross the middle of the Pow Wow River-Cedar Swamp area is the
special character of that area. It may well be that white cedar trees exist else-
where, and that there are other marshes or swamps in New Hampshire. What
makes this area “unique” is that it-is the only one under protective ownership
where pure stands of white cedar trees are combined with the “river marsh and
the bog, the cedar swamp itself” (Tr, 8229,9399, 9455-57). Beyond doubt, the
presence of two 200-foot towers (Tr. 8505) and associated wires in the midst of
the area would occasion a visual intrusion of considerable magnitude. Contrary
to the belief of the applicants, by no means can that intrusion be equated to the
visual impact that would attend upon the routing of the line on the minimum
circumference dogleg—a routing which, once again, would not bring either the
towers or the wires into the line of sight of most visitors to the area. True, at
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least one—and perhaps three—private homes would be brought within the
shadow of the line. It would appear, however, that this relatively limited impact
could ‘be readily reduced (even though not eliminated entirely) by a screen of
trees or some other form of vegetation (Tr. 10127).5%

The other ingredients of the applicants’ attack upon the Licensing Board’s
result are no more persuasive. The cost differential—at most slightly less than
$500,000—is not insignificant but, at the same time, is not to our mind suf-
ficiently great to overcome the desirability of protecting the sanctity of the area.
There is no indication in the record that the number of cedar trees which might
have to be cut is appreciable; beyond that, what would be lost is a scattering of
cedars interspersed among much more abundant hardwoad trees rather than the
stands of pure cedar which provide the area with its unique character (Tr.
10104, 10141). All of the other environmental impacts of routing on the mini-
mum circumference dogleg appear to us to be de minimis.

Moving on to the Forest Society’s suggested alternate routes, the record
does not establish that the larger dogleg would be sufficiently environmentally
superior to the minimum circumference dogleg to justify the additional
$500,000 cost. The principal comparative advantage assigned to the former was
that it would result in a greater “buffer zone” between the natural area and
outside development (Tr. 9411-12, 9457-58, 10151-52). But we find nothing in
the record to suggest that, if located on the minimum circumference dogleg, the
line would not itself provide a buffer adequate to protect against possible harm-
ful encroachment upon the Cedar Swamp ecosystem.

The “northemn route” preferred by the Forest Society does offer at least
one environmental advantage in that, although several miles longer than any of
the other proposed routes, it utilizes existing transmission corridors for over 80%
of its length (Forests Exh. 3, p. A2). We are confronted, however, with.the
applicants’ insistence that the employment of the northern route would occasion
a stability problem—i.e., an inability in the event of an electrical fault to main-
tain synchronization between the various generating stations supplying power to
the grid to which the particular transmission line is connected (FES, p. A-19).
The uncontroverted evidence is to that effect (Tr. 8479, 8481, 8924-25 as
corrected on 8957, 9098-9101). What is less clear is whether, and at precisely
what additional cost, this problem might be overcome. It appears from the
record, however, that in all events the northern route would be considerably
more expensive.

Leaving aside the cost whlch would be involved in rectifying the stability
problem, the appreciably greater length of the route would necessitate a much

535 Although we are not placing a specific condition on the construction permits in this
regard, we will expect the applicants to take all feasible measures to implement our sugges-
tion.
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larger number of towers. On the average, there would be 10.5 towers per mile
(Tr. 9297). Wooden H-frame towers cost $6,700 each (Tr. 8805); every time the
line makes as little as a 2 degree change in direction, the applicants’ practice is to
use a steel tower which costs $45,000 (Tr. 864448, 8805). Moreover, there
would be some expense for the additional wire. In this connection the cost to
the applicants of constructing a line between Newington and Deerfield, exclusive
of right-of-way expense, ran to $150,000 per mile (Tr. 8806). Here, the fact that
the northem route would parallel an existing line for much of its length does not
mean that little right-of-way acquisition would be.necessary. To the contrary,
between 85 and 125 feet of additional right-of-way width would have to be
obtained for the portion of the northemn route which paralleled an existing line
(Tr. 8633, 9256). Otherwise, approximately 170 feet would be needed (Tr.
8600).

Still further, even though we do not know the precise cost of overcoming
the stability problem (assuming that it is possible to do so), the evidence indi-
cates that one step that would have to be taken would be additional insulation
and H-frame bracing along the entire 38 miles of the northern route. This would
add $10,000 per mile to the cost of constructing the line (Tr, 9318-20).

What the matter thus comes down to is whether the environmental benefits
attendant upon resort to the northem route would outweigh the increased cost
and the possibly irremediable stability problem which such resort would entail.
We conclude not. For one thing, as just seen, even where the northemn route
paralleled existing lines additional land would have to be taken to broaden the
corridor. Secondly, use of the minimum circumference dogleg will provide a
sufficient measure of protection to the sanctity of the Pow Wow River-Cedar
Swamp area that it would not appear warranted in the interests of still further
protection to incur both markedly greater expense and the risk of significant
technical difficulties.

C. Packer Bog, through which the Seabrook-Newington line (as approved by
the Licensing Board) is to pass, is located in large part in the Town of Greenland
and to a lesser extent in the Town of Portsmouth, New Ham;ishire (Tr. 8043,
8046). In many respects it is similar to Cedar Swamp: viz., a swamp area.in
which are interspersed some white cedar trees. The cedar trees are found in two
concentrations, which taper off into the swamp in which are found mostly
deciduous trees (Tr. 8046-47). One of these concentrations is a rather large pure
stand of cedar (Tr. 10145).

The Chairman of the Portsmouth Conservation Commission testified under
the sponsorship of the Forest Society. She stressed the “scientific interest [in]
and educational value™ of preserving the swamp area with its white cedar trees
within the town limits of Portsmouth and noted that the Conservation Commis-
sion had acquired certain land areas (which included a small area of 2.1 acres in
Packer Bog) to foster “the preservation of open space in its natural condition”
(Forests Exh. 8, p. 3; attachment 1).
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The applicants, following discussions with local groups (including the
Portsmouth Conservation Commission), originally sought to avoid Packer Bog by
skirting the southeasterly edge of that area, and it received permission from the
New Hampshire Site Evaluation Committee to do so. But such a route would
have traversed the land on which the major pure stand of white cedar lies,
possibly requiring the removal of some of those trees (Tr. 804647, 8135). To
obviate this possibility, the applicants asked the Licensing Board to approve an
alternate route through the center of the Bog which would avoid the cedar trees
and also.result in construction on a higher and drier strip of land than that
encompassed by the original proposal (Tr. 904449, 9128-29). The Licensing
Board approved this alternate route. 3 NRC at 890.

. On appeal, the Forest Society complains of this result. It urges that the
Board should have chosen instead the route suggested by the Conservation Com-
mission, That route jogs somewhat to the north and west of the approved route
and would parallel existing transmission lines for a ‘substantial portion of its
length. It would avoid the Bog and the cedar trees altogether.

There apparently is no problem electrically or mechanically with this route
(Tr. 8128-30), and the applicants conceded that it might cost less (albeit not by
much) than either of the alternatives they were prepared to support (Tr.
9168-76). But use of it would require either (1) higher towers and wires which
would be highly visible in the Town of Greenland through which the line would
run (Tr. 8917, 9053); or (2) the acquisition of a wider right of way and a
placement of the towers and wires which would have a significant visual impact
upon residential properties in Greenland (Tr. 8918-19). The Licensing Board’s
re_1ect10;160f the route was apparently grounded on these considerations. 3 NRC
at 890.

As in the case of the Pow Wow River-Cedar Swamp area, we must balance
the benefits and detriments of the various alternatives. Despite some similarities
between the two areas, Packer Bog lacks the unique features of Cedar Swamp.
Its cedar trees are less in number and in any event are not likely to be disturbed
by the route approved by the Licensing Board. It has no river marsh. And it has

'no visual vistas comparable to those which the Pow Wow River-Cedar Swamp
area offers, since it is already bounded on two sides by a road and a railroad
track respectively.

Further, as our tour of the area confirmed, the interior of Packer Bog is
relatively inaccessible to the general public, lacking any developed trails or paths.
Indeed, one of the reasons its preservation is sought is to avoid the effects of
human intrusion:

The creation of an access to human traffic into the heart of the swamp

forest could, furthermore, have disrupting effects on the fragile plant com-

munity as well as on the deer population. ..

56The Board failed to explain why it reached its conclusion, but it did recite a portion
of a finding proposed by the applicants concerning the visibility of the line in Greenland.
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Forests Exh. 8,p. 4.

Beyond these factors, the environmental costs of the Conservation Society’s
route are of some consequence. In particular, the visual impact on residences
would be significant—not just on one house (or at the most three houses) as with
the minimum circumference dogleg around Cedar Swamp, but rather on a
number of old colonial houses (Tr. 8919, 9053). Local officials in the Town of
Greenland indicated to the applicants that they objected to such a route (Tr.
8916-19), although the Chairman of the Portsmouth Conservation Commission
testified that Greenland’s Head Selectman had told her he knew of no such
objection (Tr. 9608).

All things considered, the choice between the approved and the Conserva-
tion Society routes appears to be very close. In our judgment, however, the
environmental effect upon the Packer Bog of use of the former is outweighed by
the effect which the latter would have upon Greenland residents. This being so,
we would not be justified in disturbing the Licensing Board’s result.

VII. NEED FOR POWER

“Need for power” is a shorthand expression for the “benefit” side of the
cost-benefit balance which NEPA mandates for a proceeding considering the
licensing of a nuclear power plant. As we previously have pointed out:

A nuclear plant’s principal “benefit” is of course the electric power it

generates. Hence, absent some “need for power,” justification for building a

facility is problematical.

Duke Power Co. (Catawba Nuclear Station, Units 1 and 2), ALAB-355, 4 NRC
397, 405 (October 29, 1976) (footnote omitted).

Strongly contested “need-for-power” issues are familiar to reactor licensing
proceedings. See, e.g., Tennessee Valley Authority (Hartsville Nuclear Plant,
Units 1A, 24, 1B and 2B), ALAB-367, 5 NRC 92, 94-101 (January 25, 1977);
Catawba, ALAB-355, supra, 4 NRC at 405-14; Niagara Mohawk Power Corp.
(Nine Mile Point Nuclear Station, Unit 2), ALAB-264, 1 NRC 347, 352-69
(1975). Such issues surfaced in this proceeding as well. The Coalition, SAPL-
Audubon, and Massachusetts all contended that the applicants had not demon-
strated that the facility was needed in the time frame for which it was to be
built.5?

$7The applicants, of course, have the burden of showing that their demand projections
are “‘reasonable and that additional or replacement generating capacity is needed to meet
that demand.” Catawba, ALAB-355, supra, 4 NRC at 405, quoting from Energy Research
and Development Administration (Clinch River Breeder Reactor Plant), CLI-76-13, 4 NRC
67, 76-77 (August 27, 1976).
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The Licensing Board rejected those claims on two grounds. First, it found
that Seabrook “will be needed in the early to middle 1980°s to meet anticipated
loads in New England with appropriate reserve margin.” 3 NRC at 902, Second,
it found the plant to be justified on a substitution basis. Ibid. On appeal, both of
these findings are challenged.

A. 1. Turning first to the need for the facility in order to insure the
“reliability” of the applicants’ systems (i.e., their ability to meet power demands
at all times), one or more of the intervenors claim (1) that the record
demonstrates that demand growth in the region will be less than that projected
by the applicants and relied upon by the Board; (2) that using the applicants’
own data the plant will not be needed until late 1983 (rather than by the
scheduled in-service date of June 1981); and (3) that, as Dr. Salo concluded in
his dissent (3 NRC at 947), there is “considerable doubt” whether Seabrook will
be needed “before 1985 or 1986.” Furthermore, we are told that the applicants’
need for power showing (which is based on need throughout the New England
area) cannot be squared with the announced deferral of Unit 3 of the Millstone
plant (in Connecticut) from 1979 to 198258 and Unit 2 of the Pilgrim plant (in
Massachusetts) to 1982. Finally, the intervenors assert that the Board’s findings
of need for the facility in the early to mid-1980°s are fatally tainted as a result of
erroneous procedural rulings.

In accepting the applicants’ claims as to need, the Board correctly dealt with
most of the substantive objections to the applicants’ need-for-power demonstra-
tion. Among other things, it pointed to the uncertainties inherent in demand
projections, the likelihood that projections are likely to be skewed by circum-
stances such as recessions, and the undenied fact that the 1974-75 recession had
had a significant negative effect upon the applicants’® previously estimated load
growth. And it properly concluded that, because of the impossibility of ac-
curately predicting when recessions will occur, and the transitory nature of
recessions, “undue weight should not be accorded them in forecasts.” 3 NRC at
929. In these circumstances, the Board’s declination to bestow great weight on
forecasts of the intervenors which stressed the inaccuracy of applicants’ reces-
sionary predictions was not unreasonable.’®

Moreover, the Board recognized that the recessionary effects, as well as
conservatiorn efforts of various consumers and the rise in price of electricity, had
resulted in reductions in the consumption of electricity. It concluded—and we

58Several of the co-owners of Millstone are also applicants here. See Northeast Nuclear
Energy Co. (Millstone Nuclear Power Station, Unit No. 3), LBP-74-58, 8 AEC 187, 193,
affirmed, ALAB-234, 8 AEC 643 (1974).

$9Dr. Salo’s estimate was based not on any analysis in the record but on his according
great weight to uncertainties of prediction and the inaccuracies of the applicants’ reces-
sionary forecasts. For the reasons stated, we would give little weight to the latter factor at
least.
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concur—that the applicants had adequately taken account of these factors in its
forecasts.

With regard to some of the points raised by the intervenors on appeal, we
should add that the applicants’ concession that the plant might not be needed
until late 1983 (Tr. 12507-08) assumes that all other proposed units, including
two nuclear units, will come on line on time. The applicants termed this assump-
tion “optimistic . . . given past experience” (App. Dir. Test. No. 25, p. 5, fol. Tr.
12229). We agree with that assessment. Further, given the history of this
proceeding, and the suspension which was imposed on construction last winter,
it would seem doubtful at best that the projected online date of June 1981
(relied on by intervenors) is currently realistic. That being so, the observations
we made in Nine Mile Point come into play here:

As with most methods of predicting the future, load forecasting involves at

least as much art as science. The margin of error implicit in such predictions

is at least of sufficient magnitude to encompass the two-year difference
between the applicant’s and the intervenors’ forecasts.

ALAB-264, supra, 1 NRC at 365 (emphasis supplied; footnotes omitted); see
also Hartsville, ALAB-367, supra, 5 NRC at 95.

SAPL-Audubon criticize the Licensing Board for its failure to have ad-
dressed the proposition offered by their witness, Richard D. Ely, III, that the
need which Seabrook is to serve is in fact created by itself—i.e., by the added
reserve requirements engendered by utilizing a unit as large as Seabrook. In this
connection, Robert O. Bigelow had testified on behalf of the applicants that,
without the addition of large units, a 20% reserve would be required and that,
with the Seabrook units, the reserve requirement would grow to 24.6% (Tr.
11525-26). Although the Board should have dealt with this question, its failure
to have done so is not crucial. For it is clear that there is a ready and adequate
explanation for the apparent anomaly: “the benefits of scale.” In Mr. Bigelow’s
words:

As we go to larger units, all of our studies have indicated that while we have
to pay a price of higher reserve, the substantially lower unit costs more than
compensate for that, and we anticipate that for a short period at least when
we have several new large units coming in simultaneously that we will re-
quire at least a 25 percent reserve [later refined to 24.6%] for that period of
time.

Tr. 11525 (emphasis supplied), refined at Tr. 11526. Further, the record also
indicates that part of the added reserve requirement was the result of the use of
new, “immature” generating units (Tr. 12335). Accepting these explanations, we
conclude that the self-justification is more apparent than real and, in any event,
is transitory in nature.
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2. Notwithstanding the foregoing, doubt attaches to the validity of the
Licensing Board’s finding that Seabrook is needed for reliability reasons in the
early to mid-1980’s and that, as a result, construction of the facility at this time
is warranted. This doubt stems from two challenged procedural rulings of the
Board, both of which we find to have been erroneous.

The Licensing Board was asked by SAPL-Audubon to issue a subpoena to
David J. Lessels, Finance Director of the New Hampshire Public Utilities Com-
mission (PUC). Mr. Lessels was willing to testify on behalf of SAPL-Audubon
but, as a State employee, for apparent good reason he was unwilling to do so in
the absence of a subpoena. His prepared written testimony (which is available to
us as SAPL Exhibit 10 for identification) dealt principally with the subject of
“orice conservation” (i.e., the elasticity of demand for electricity in the face of
price changes in that commodity). It wés derived largely from PUC records and,
among other things, analyzed the historical growth rate of Public Service and its
relationship at various times to weather conditions and the price of electricity.

The Board refused to issue the subpoena on the ground that Mr. Lessels was
a “financial expert” whose “background is totally in the financial field” and his
testimony “would not be informative or relevant to this proceeding” (Tr.
12220). That ruling was clearly erroneous,

In the first place, the Commission’s Rules of Practice preclude a Board from
declining to issue a subpoena on any basis other than that of a lack of “general
relevance” of the testimony sought; the Board is specifically prohibited at that
stage from attempting “to determine the admissibility of evidence.” 10 CFR
§2.720(a). In this instance, the proposed testimony was plainly of at least
“general relevance”—whether or not Mr. Lessels was sufficiently-qualified to
sponsor it (i.e., the testimony was admissible). For it went directly to the ques-
tion of future power demands in Public Service Co.’s service area. Secondly, we
are unconvinced that the testimony was inadmissible. Once again, much of it
consisted of factual data drawn from PUC records; as a PUC official, Mr. Lessels
certainly was qualified to present that data. This is not to say, of course, that the
Licensing Board necessarily would have been obliged to attach great weight to
any conclusions which he might have put forth on the basis of the data;i.e., in
assessing such conclusions it could take into account that his training was in
finance and not in a discipline more directly related to load forecasting.

Our own examination of the proposed Lessel’s testimony indicates, how-
ever, that its introduction into evidence could not have changed the result and,
thus, the Licensing Board’s error was harmless. The most that the testimony
would have established (if credited) is that Public Service did not need additional
base load generating capacity prior to 1984 and thus “to place new capacity of
1,150 MW, at high installed cost ...in the period 19814 would result in an
extreme economic burden on the New Hampshire customer” (SAPL Exh, 10,
pp. 12-13). But, given the construction delays which have already occurred, it is
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highly unlikely that the facility would be ready for operation prior to sometime
in 1982 and, as earlier noted, the margin of error implicit in load forecasting is
such that at least a two-year latitude is permissible. See p. 92, supra. ¢°

Turning to the other challenged procedural ruling, the Licensing Board
(properly, in our view) had reopened the record to reconcile the applicants’
need for power evidence with (1) public statements of two of the applicants
that they were seeking purchasers for all or part of their shares in Seabrook
(see pp. 75, 80, supra), and (2) the fact that another nuclear plant was being
delayed.®! The applicants’ projected growth rate for the New England area was
calculated by adding together (and according appropriate weight) to the load
forecasts of the individual participating companies. Because a reduction in
projected power demands was one of the reasons assigned for the endeavor on
the part of the two companies to sell, the intervenors sought to crossexamine
applicants’ witnesses on why the demand forecasts of other companies in the
group had not also declined proportionately. They were not permitted to so so
(see Tr. 12365-12392). The Board accepted the applicants’ argument that the
scope of the reopened hearing did not extend to the methods and techniques
employed in arriving at the forecasts, a subject which had been examined earlier.

We agree with SAPL-Audubon that this ruling was improper. Permissable
inquiry at the reopened hearing necessarily extended to every matter within the
reach of the testimony submitted by the applicants and accepted by the
Board.®2 Among other things, that testimony discussed the “projected growth
rate for New England” and the estimated peak loads for that region from
1976-77 through 1986-87 (App. Dir. Test. No. 25, pp. 1-2, Figs. 1-2, fol. Tr.
12229). Given the method by which the regional forecast was developed, the
reasons why the Public Service component of that regional forecast did not
decrease to the same extent as the component forecasts of other applicants were
directly pertinent to this testimony. This is particularly evident in light of
intervenors’ claim, developed by their witness, that the applicants’ New England
demand forecasts were improperly biased through the weight given the forecasts
of Northern Utilities in that region (SAPL Exh. 12, pp. 6-7). Failure to permit
cross-examination on matters of this type violated the intervenors® “right

¢°We note in passing that the Lessel testimony on the need for additional capacity has
no relevance to the alternative basis on which construction of the plant was justified by the
Board below. See pp. 95-99, infra.

¢? Licensing Board memorandum and order dated February 2, 1976. Although reopening
the record on need for power, that order declined to do so on the financial qualifications
issue.

¢2The staff moved to strike a large part of the applicants’ testimony as being beyond the
scope of the reopened hearing (Tr. 12451-66, 12671-73, 12683-84). While the particular
portions were not those which related to New England load forecasts, it is noteworthy that
the Board did not grant any part of the staff’s request.
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to...conduct such cross-examination as may be required for full and true
disclosure of the facts” (10 CFR §2.743(a)).

We are also unimpressed with the applicants’ argument that the intervenors’
failure to cross-examine on this subject at earlier hearings precluded them from
such crossexamination at the reopened hearing. Their earlier ‘“voluntary
absence™ reflected only the refusal of the Licensing Board to reschedule the
hearings. Whatever the justification for that refusal, the reopening of the hearing
had the effect of resurrecting all of the directly related aspects of the issue under
review and allowing new evidence to be adduced on that issue. The cross-ex-
amination which would have occurred would not have been duplicative—because
it had not been undertaken earlier—and was relevant to the direct testimony
submitted at the reopened hearing. It should have been permitted.

We cannot say, of course, whether cross-examination would have com-
pletely discredited the applicants’ forecasts, or even seriously weakened them.
For the intervenors® own testimony includes certain-factual inaccuracies as to
the forecasts of southern New England utilities which, when corrected, narrow
the gap between applicants’ and intervenors’ forecasts considerably. Nonetheless,
because of the Board’s rulings, we would be reluctant to rely upon this
testimony to establish that applicants had demonstrated a need for power. A
further hearing would at the least be required. We are not requiring such a
hearing, however, because of our conclusion that the record establishes the need
for Seabrook prior to 1984 (the only period as to which there is any dispute) on
a substitution basis. We tum now to that question.

B. The Licensing Board rested its need for power conclusions, insofar as
they dealt with need during the early years of plant operation, as much on a
substitution basis as on reliability-centered reasons. It found, inter alia, that the
New England Power Pool (NEPOOL), in which each of the applicants is a
participant, has adopted a policy of increasing its nuclear base load capacity so
that, eventually, “nuclear plants would supply all base load, and fossil and
hydroelectric capacity would supply cycling and peaking load.” 3 NRC at 900.
The contemplation is that the nuclear portion of NEPOOL capacity would
increase from approximately 17% to over 50% (App. Dir. Test. No. 23, p. 103,
fol. Tr. 11106). The reason for this policy, as expressed by the Licensing Board,
is that

New England has been and is heavily dependent on imported oil as fuel for

its generating stations, and NEPOOL considers the supply of oil to be

uncertain and believes that it should reduce its dependence on this fuel . . ..

3 NRC at 900 (citations omitted). The Board also noted the applicants’ claim
that substitution of nuclear for “fossil”” plants is justified on economic grounds,
and on the usefulness of fossil fuels for other purposes. It found that it would be
“economically advantageous” to install Seabrook and that “the substitution of
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nuclear fuel for fossil fuel is in the interest of conservation of fossil resources of
widely varied usefulness.” /d. at 902,

1. The intervenors attack the Board’s use of the substitution theory on a
number of grounds, but the one which warrants the closest look is the Coali-
tion’s claim that substitution of nuclear power .for coal is not beneficial unless
the coal will be used for some better purpose and is more expensive than
nuclear. According to the Coalition, the record does not establish this to be so.

This argument overlooks the evidence cited by the Board (3 NRC at 932)
which establishes that to a large extent the capacity of the nuclear units would
be substituted for that of oil-fired units (Tr. 11310-13). The record indicates
that in 1975 NEPQOL capacity was 19% nuclear (base load), 13% fossil (base
load), 46% fossil (cycling), and 22% peaking and miscellaneous (App. Dir. Test.
No. 14, p. 12, fol, Tr, 10162). While the evidence does not seem to reflect
exactly how much of this fossil capacity is coal-fired and how much s oil-fired,
most of it apparently is in the latter category (Tr. 6499).5% Moreover, it is clear
that the New England region is heavily dependent upon foreign oil for fueling its
fossil generating stations (App. Dir. Test. No. 14, p. 17, fol. Tr. 10162; App. Dir.
Test, No. 23, supra, p. 100; Tr. 11312, 11381.82; SAPL Exh. 11, p. 5). Thus, in
looking at the substitution proposals, it is fair to assume that the “least efficient
units” which would be displaced by Seabrook (App. Dir. Test. No. 23, supra, p.
98) are mainly (if not completely) oil-fired 5%

Just as significant, the record clearly reflects that, on a cost basis, substi-
tution is amply justified. The applicants presented testimony to the effect that,
even if Seabrook and other planned nuclear capacity were not needed for reli-
ability purposes prior to 1990 (a proposition not advanced by any witness),

... the total cost of electrical energy in New England will be a little less

than $2 billion less with those plants in than if we didn’t put them in and

had to burn oil and coal on our existing plants, and catch up a little bit with

a few gas turbines or low cost plants to meet peaks when we need them.

Tr. 11168-69. This conclusion was derived from studies undertaken by NEPOOL
(App. Dir. Test. No. 23, fol. Tr. 11106, at pp. 14, 98; Tr. 11165-70; see also Tr.
12315).6® The applicants’ witnesses were cross-examined on these studies, but

¢ 3public Service Co. was the only major New England company with coal-fired capacity
during the period 1970-75 (Tr. 6503). Its largest coal-fired plant is rated at 337 MW (Tr.
6348).

64 Moreover, the record reflects the versatility of both coal and oil and the desirability of
preserving these finite resources for purposes other than as boiler fuel for the generation of
electricity (Tr. 11311-13).

65 A total of 8080 MWe nuclear capacity was included in the studies, of which Seabrook
accounted for 2300 MWe (App. Exh. 5, cover letter). Because the Seabrook units are
scheduled to come on-line earlier than most of the other units (ibid.; App. Dir. Test. No. 25,
p- 6, fol. Tr. 12229), the share of cost savings attributable to Seabrook presumably would
exceed the proportionate share of generating capacity represented by the Seabrook units.
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none of the intervenors asked for the studies or produced any testimony under-
mining their validity. The most that was established was that the uranium fuel
costs on which the studies were founded had since increased somewhat, but one
of the witnesses testifying as to comparative costs opined that the nuclear option
nonetheless was less costly (Tr. 12502). In this regard, it appears that fossil fuels
have also become more expensive since the studies were performed (Tr. 12417).

Where, as here, the plant’s generating capacity will undeniably be needed at
some eatly point in its projected life (i.e., by 1985-86) for reliability purposes,
the costs of operation are all that need be considered for comparative purposes.
The Seabrook nuclear units clearly would have lower operating costs (fuel plus
operation and maintenance expenses) than an average coal plant and significant-
ly lower costs than an oil plant (Tr. 6516-29).56 The savings over the “least
efficient” units would be even greater.

Even if capital costs of the replaced and the replacement facilities were to
be considered, the applicants insist the nuclear plant would still be a preferable
substitute (Tr. 12502). This insistence is supported by the study indicating a $2
billion cost savings by 1990 for projected New England nuclear plants; that
study took into account both fixed charges (depreciation) and operating ex-
penses (including carrying charges) (Tr. 11170).

2. SAPL-Audubon claim that the applicants’ use of the substitution theory
is undermined by the decisions of Northeast Utilities and United Illuminating
Co. to dispose of all or part of their Seabrook shares (rather than retiring fossil
units); by the former utility’s deferral of Unit 3 of its Millstone plant; and by the
election of Central Maine Power Co. not to defer a new oil-fired plant (Wyman
No. 4). This claim is not well founded. The fact that two utilities may have made
a business judgment that, in their particular circumstances, either no investment
or a lesser investment in Seabrook was warranted says nothing regarding the
viability of the substitution theory as applied to other utilities. Stated different-
ly, that Northeast Utilities and United Illuminating might not perceive (or have)
a need to obtain a guaranteed portion of Seabrook’s output to enable them to
replace the generating capacity of their own fossil plants does not mean that no
such need exists in the case of, for example, Public Service Co. For its part,
Wyman No. 4 is not the type of base load plant which could be deferred in favor
of a nuclear plant; rather, it is an “intermediate fossil” plant which has “daily on
line-off line cycling cability” and hence *‘will normally be expected to operate
base loaded on weekdays for several years after initial commercial operation, but
must be capable of daily, on line-off line cycling” (App. Exh. 5, pp. 59, 61).

$¢We note that SAPL-Audubon criticize the applicants’ substitution testimony for using
an unrealistic 3 mills/kWh fuel cost for nuclear plants. The applicants corrected this testi-
mony to reflect a 6 mills’kWh fuel cost (Tr. 11102-03, 11172, 11195). See also Tr. 6517.
Later, the applicants updated their testimony to reflect a nuclear fuel cost of 7.32 mills/
kWh (App. Dir. Test. No. 25, p. 4, fol. Tr. 12229).
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While more economical for base load service, nuclear plants are not suitable for
cycling functions; and the fact that Wyman No. 4 has not been deferred has no
bearing on the validity of substituting Seabrook for other fossil plants being used
for base-load purposes.

3. The Coalition would have us reopen the record®’ to consider a new
report of the Council on Economic Priorities®® (CEP) which, because of an
assertedly greater reliability of coal plants, recommends their use in lieu of
nuclear facilities. This report is said at the very least to undercut the applicants’
substitution argument.

In essence, the CEP report adopts a position similar to that espoused by
Coalition witness Dr. Gordon J. MacDonald (NECNP Exh. 19). There is evidence
in the record, however, which—although not exhaustive—would indicate that, as
the Licensing Board pointed out, there is little reason to expect that, once
nuclear plants have matured, their performance record will be substantially dif-
ferent from that of coal plants (3 NRC at 930; see Tr. 11203-04, 11368-75).
Indeed, there is evidence that nuclear plants are likely to be as reliable as oil
plants and moderately more so than coal plants (particularly if scrubbers must
be used) (Tr. 11203-04). Moreover, the CEP report itself excepted one area of the
country—New England—from its general conclusion that coal plants are less
expensive than nuclear plants. For New England, the most the report could say
is that coal is “competitive” with nuclear. CEP Report, supra, p.9. There is thus
clearly no warrant for reopening the record of this proceeding to consider the
CEP report.

4. In sum, there is a strong factual basis for bringing Seabrook on-line in the
early 1980’ so it will be available to substitute for fossil (primarily oil) plants.
SAPL-Audubon, however, also claim that the applicants’ reliance on substitution
to justify Seabrook is “legally indefensible.” They reason that a change in energy
policy, represented by five Congressional enactments,5® undercuts the legal basis
for the theory by making it clear that all sources of energy will be developed and
that conservation will be emphasized. SAPL-Audubon assert that the substitu-
tion theory as enunciated in Nine Mile Point, ALAB-264, supra, is inconsistent
with these policies and hence that that decision should be overturned.

In our view, SAPL-Audubon fail to grasp the essential nature of the substi-
tution theory. It is not a national policy favoring nuclear energy. It does not
denigrate the importance of the other energy options with which the cited

$7Motion dated December 3, 1976. Other aspects of that motion were considered in
ALAB-366. See S NRC at 46.

8 Council on Economic Priorities (Charles Komanoff), Power Plant Performance (1976).

¢?The Geothermal Energy Research and Development and Demonstration Act of 1974;
The Solar Heating and Cooling Demonstration Act of 1974; The Energy Reorganization Act
of 1974; The Solar Energy Research, Development and Demonstration Act of 1974; and
The Federal Non-Nuclear Energy Research and Development Act of 1974.
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statutes deal. What is involved is a case-by-case determination of the most advan-
tageous energy option in a particular factual situation. Here, on the record,
nuclear tumed out to be the preferable option, but it need not necessarily be
found so in all instances. The New England situation, with its heavy dependence
on oil, may well be unique. Be that as it may, the substitution theory is consis-
tent with all of the statutes in question.”® Thus, we decline to overturn our
acceptance of that theory as set forth in Nine Mile Point and, again, in our
recent Catawba decision, ALAB-355, supra.

VIII, MISCELLANEOQOUS ISSUES

We have examined the other points which the various appellants have raised
and conclude that none of them would warrant any change in the result reached
by the Licensing Board. A few brief comments on certain of those points is in
order.

A. The evidence amply supports the Licensing Board’s determination that
there is no single energy source alternative to Seabrook which is both feasible
and superior. 3 NRC at 903-07.7! The same evidence indicates that, even taken
in combination, the numerous considered altemative energy sources would not
be a better choice than the nuclear facility. Those sources which are not totally
unavailable (at least in New England) are either not very fruitful or more expen-
sive than nuclear generation. This is true even with respect to coal; the portions
of the record cited by the Board reflect that, as it found, the unit (kWh) cost of
electricity produced by a coal-fired plant would be approximately 56 mills, as
compared with 39 mills in the case of a nuclear plant commencing operation in
1984. 3 NRC at 905-06.

In light of SAPL-Audubon’s heavy emphasis upon the wood-fired plant
alternative, a few words on that altemative are appropriate. The record indicates
that the current “state of the art” in that technology is a 4 MWe wood “pilot
project” being sponsored for experimental purposes by the Green Mountain

7°Moreover, as applied .in this proceeding, the theory is consistent with the thesis
appearing in the President’s recent energy message to Congress: that it is necessary “[t]o cut
imports of foreign oil” and that to ignore the problems created by oil imports “would
subject our people to an impending catastrophe.” 123 Cong. Rec. H3328 (daily ed., April
20, 1977). See also fn. 72, infra.

71See, eg., FES, §§9.1.1, 11.9.1.1 (oil, coal, natural gas, hydroelectric, geothermal,
municipal solid wastes, solar, wind, fusion, tidal energy, ocean thermal gradients, fuel cells,
magneto hydrodynamic generation, coal gasification, coal liquefaction); App. Dit. Test. No.
12, fol. Tr. 6250 (coal, nuclear, oil, hydrogeneration, gas turbines, M-H-D, solar (both for
electricity and heating), wind power, solid waste, biomass, ocean thermal and geothermal);
Staff Dir. Test. on Alternate Energy Sources, fol. Tr. 7330 (solar, photovoltaic cells, geo-
thermal, fuel cells, municipal solid wastes, oil shale, oil, coal); Tr. 11349-51 (solar).
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Power Co. (one of the applciants here) in cooperation with the State of Vermont
(Tr. 719899, 7201). That plant was expected to become operable by 1976 (Tr.
7199). If successful, a further project to convert a 50 MW coal plant to wood
might be undertaken; now it is merely in the exploratory stage (Tr. 7204-05).
Even SAPL-Audubon acknowledge that wood is not now cost-competitive with
oil or coal (much less nuclear) (SAPL Exh. 8, pp. 5-6). And the various economic or
environmental problems which might be created by using a number of wood-
fired plants as a substitute for Seabrook have not been studied (Tr. 7234-35). In
short, the Licensing Board’s rather summary rejection of wood as a viable alter-
native on the basis that it is not cost-competitive and requires technological
breakthroughs is well founded in the record.

The Licensing Board also considered the alternative of energy conservation.
3 NRC at 90607. It described some of the methods for conserving use of
electricity in residential and commercial buildings which the Coalition witnesses
had suggested, including in particular the use of power (and process steam)
generated by pulp and paper companies. The Board discussed why the latter
source of power would not be suitable for use as firm power (for which Sea-
brook is to be employed) and also concluded that, although some conservation
efforts are underway now, no basis exists “for predicting whether or when such
conservation efforts would come into being either nationally or regionally.” Id.
at 906.

According to the intervenors, a much greater independent inquiry should
have been undertaken by the NRC staff and the Board with regard to the
likelihood that energy conservation measures would be implemented if Seabrook
were not built. Aeschliman v. NRC, 547 F.2d 622 (D.C. Cir. (1976), certiorari
granted sub nom., Consumers Power Co. v. Aeschliman, 45 U.S.L.W. 3570 (Feb-
ruary 22, 1977) is cited for the proposition that, once an alternative is identified
as being “colorable,” the Commission must vigorously investigate it and, if it
concludes that further consideration is unwarranted, must provide an explicit
statement of the reasons for that conclusion. As we recently held, however,
Aeschliman did not work a substantive change in the scope of the Commission’s
investigation of alternative energy sources, particularly conservation; it merely
rejected the “threshold test” which the Commission had imposed as a condition
precedent for considering conservation issues. Metropolitan Edison Co. (Three
Mile Island Nuclear Station, Unit 2), ALAB-384, 5§ NRC 612, 617 (March 22,
1977). No such “threshold test” was imposed here. Moreover, energy conserva-
tion and other “colorable” energy alternatives were in fact investigated with
reasonable thoroughness. As the Commission has pointed out, the NEPA evalua-
tion of alternatives is subject to a *‘rule of reason,” and application of that rule
“may well justify exclusion or but limited treatment” of a suggested alternative,
CLI-77-8, supra, S NRC at 540 and cases there cited. See also Illinois Power Co.
(Clinton Power Station, Unit Nos. 1 and 2), ALAB-340, 4 NRC 27, 36-37
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(1976). Given these standards, applicable NEPA review requirements have here
been satisfied.”?

B. SAPL-Audubon claim that they should have been granted a mistrial upon
the replacement of Daniel M. Head as Chairman of the Licensing Board. The
reason for the replacement was that Mr. Head had accepted a position with
another Federal agency. SAPL-Audubon assert that “it is not proper to change
Judges in midstream without declaring a mistrial and starting the proceedings de
novo.”

There is no substance to that claim. The requirement of the Administrative
Procedure Act, cited by SAPL-Audubon, which provides that the official who
presides at the reception of evidence must make the recommended or initial
decision (5 U.S.C. 554(d)), includes an explicit exception for the circumstance
in which that official becomes “‘unavailable to the agency.” Our Rules of Prac-
tice also provide for the replacement of 2 board member who becomes “unavail-
able” (10 CFR §2.704(d)). Chairman Head became “‘unavailable” by virtue of
his resignation from the Commission.

It is true that, at the time the change in Chairmen occurred (October 1975),
the Rules of Practice did not clearly delineate the means by which a Board
member might be replaced during the course of the hearing. Effective November
7, 1975, the Commission amended the rules to remove the ambiguities. See 40
Fed. Reg. 51995, In doing so, it merely made explicit what had long been
implicitly authorized and routinely followed. The replacement of Chairman
Head followed that practice, and we find no reason to invalidate it.

C. SAPL-Audubon take exception to the Licensing Board’s denial of their
February 12, 1976, “Motion to Reopen Evidentiary Hearing to Investigate Alle-
gation of Corrupt Influence.” That motion sought to have the record reopened
to investigate alleged statements by New Hampshire Governor Meldrim Thom-

72The Coalition’s motion of June 9, 1977, to reopen the record on energy alternatives is
based on the asserted conservation goals of the President's National Energy Plan (released on
April 29, 1977) and the priorities which that plan allegedly would accord to conservation,
solar energy and co-generation. The motion makes no attempt to show how (or whether)
the energy plan would influence demand for electricity in New England or in the smaller
area to be directly served by Seabrook. Nor does it endeavor to demonstrate the time frame
in which the alternatives could satisfy or reduce electricity demand, although it claims that
NEPOOL forecasts of demand are now lower than at the time of the hearing. In the latter
regard, the NEPOOL document referred to by the Coalition does not contain a lowered
projection of demand. Rather, it establishes a new method for determining the responsibili-
ty of NEPOOL participants for capacity needed to meet NEPOOL reliability standards, a
method designed to reflect larger than anticipated fluctuations in forecasted demand. More-
over, the Coalition ignores one of the primary goals of the energy plan: the saving of oil,
with which Seabrook construction is consistent (see pp. 96, 99 fn. 70, supra). In short, no
basis has been presented for suggesting that a different result might be reached as a result of
implementation of the energy plan; the motion to reopen must therefore be denied.
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son, appearing in articles published in the Manchester (New Hampshire) Union
Leader of February 5, 7 and 8, 1976, to the effect that he had been assured in
March 1975 by a Presidential aide that the Seabrook construction permits would
be issued by September 1975. The motion also referred to a statement by the
applicants’ project manager, appearing several months earlier in the same news-
paper, that the only way the Seabrook project has been advanced “is through
political pressure brought by [Govemnor] Thomson.” Copies of these articles
were attached to the motion, along with another article quoting President Ford
as saying it would be “unethical and illegal” for him to pressure the Commission
to approve the Seabrook plant. In aid of its proposed investigation, the motion
suggested that the Licensing Board issue a subpoena requiring the Governor to
testify at the reopened hearing.

In orally denying the motion (Tr. 12693-94), the Licensing Board referred
to President Ford’s denial of the charges and also stated that it did not “find in
the motion any evidence of corrupt influence.” It opined that it was not the
proper forum to carry on the requested investigation and suggested that SAPL-
Audubon might seek other forums.

We think the Board’s approach to the matter was correct. Obviously, had it
itself been subjected to an attempt to influence improperly the content or
timing of its decision, the Board would have been duty-bound to call attention
to that fact promptly on its own initiative. We are given no reason to believe that
the Board would not have fulfilled that duty and then taken whatever other
measures were thought necessary in the circumstances. Moreover, in requesting a
Board investigation, SAPL-Audubon must be understood as seeking to initiate a
Board inquiry into possible attempts at corrupt influence which fell short of
actually reaching the Board;had those intervenors thought that the Board might
itself have been approached, they assuredly would have taken a quite different
tack. The question thus comes down to whether an adjudicatory tribunal which
has not been subjected to attempts at improper influence must nonetheless look
into allegations that such attempts were contemplated or promised. We conclude
not. The investigation of such allegations can appropriately, as the Board below
reasoned, be left to others.

D. We also need to consider whether the ultimate NEPA cost-benefit bal-
ance_for the Seabrook facility tips in favor of the abandonment of the facility
by reason of the interim fuel cycle rule promulgated on March 14, 1977. 42 Fed.
Reg. 13803. In that rule, the Commission revised the numerical values which had
been assigned in Table S-3 of the previously promulgated fuel cycle rule?? to the
environmental impacts of the spent fuel reprocessing and waste disposal phases
of the uranium fuel cycle.

By order of April 1, 1977, the Commission directed that we make a deter-

72 That rule issued in April 1974 and was codified in 10 CFR §51.20(e).
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mination in a number of specified proceedings, including the one at bar, with
respect to the effect of the revised interim rule upon the NEPA balances earlier
struck for the facilities in question. CLI-77-10, 5 NRC 717. In the implementa-
tion of that order, we issued an order of our own on Aprl 21, in which we
invited submissions by any parties who thought that the interim rule would have
the effect of tipping the NEPA balance against plant construction and/or opera-
tion.”* The Coalition accepted that invitation with regard to, inter alia, Sea-
brook. In its memorandum, it first urged that we certify to the Commission the
question of the continuing validity of the interim rule in light of certain recent
statements of the President with regard to the recycling of plutonium. Alterna-
tively, it contended that the Seabrook construction permits should be revoked
or suspended because of fuel cycle considerations.”®

Just last week, we denied the request for certification. ALAB421, 6 NRC
25 (July 18, 1977). In doing so, we reserved for this decision the question
whether the interim rule of itself calls for any action against the Seabrook
permits.

In tackling this question, our starting point is a disagreement with the
Coalition’s insistence that we are confronted with a “rerun of ALAB-349,” in
which last September we ordered the Seabrook permits suspended on environ-
mental fuel cycle grounds. Without belaboring the point, it is totally clear from
what we said in ALAB-349 that the crucial factor was that we then had no way
of determining when an interim rule would be adopted and what its substance
might be. See 4 NRC at 24849, 253, 262, 270, 271.7¢ Now, of course, the
interim rule is in hand. Beyond that, as the Commission pointed out in its April
1 order, “the values in the old rule and those in the interim rule are not substan-
tially different.” CLI-77-10, supra, 5 NRC at 718. At the time the prior rule
issued in 1974, the Commission’? had characterized the environmental effects

74 ALAB-392, 5 NRC 759, 765.

750f course, at the time of the Coalition’s filing, the permits were already in a state of
suspension for different reasons. See p. 39, supra.

76The Commission recognized this consideration in CLI-76-17, supra, in which it
vacated the permit suspension ordered in ALAB-349. 4 NRC at 458-59. Although at the
time of that Commission decision the interim rule had not yet been promulgated, the staff
had published its revised survey on the environmental effects of the uranium fuel cycle
which had not been available to us when ALAB-349 was rendered. On the strength of that
survey the Commission had published a proposed interim rule, which did not differ substan-
tially from the rule issued in 1974 (10 CFR §51.20(e)). In the Commission’s view (substan-
tially borne out by later developments), there was good reason to believe it likely that the
interim rule would issue within three months and that it would closely resemble the pro-
posed rule. In the totality of these circumstances, the Commission reasoned that it was
unlikely that the cost-benefit balance for Seabrook would be tipped by the interim rule. 4
NRC at 458-63.

77Then the Atomic Energy Commission, the predecessor of the Nuclear Regulatory
Commission.
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of the fuel cycle, including reprocessing of spent fuel and waste disposal, as
“relatively insignificant.” See ALAB-349, supra, 4 NRC at 238.

We also cannot accept the Coalition’s belief that, in reexamining the cost-
benefit balance in light of the interim rule, we should factor in the “residual
risk” that the staff judgments underlying the rule—and therefore the content of
the rule—might be erroneous. As we see it, the Commission’s instructions to us
require that we proceed on the basis that the interim rule is valid in all respects.
Adoption of the Coalition’s suggestion consequently would be incompatible
with what we have been directed to do.

In the final analysis, then, the question before us comes down to whether,
leaving aside fuel cycle impacts, the Seabrook cost-benefit balance is so close
that the addition of the quantified values in the revised Table S-3 included in the
interim rule would have a decisive effect upon that balance. We conclude not.
Alone of the respective pdrties, the staff has provided us (as part of its response
to the Coalition’s filing) with a detailed analysis of the impact of the revised
values upon the Seabrook balance—which led it to conclude that the balance
does not tip. We find it unnecessary, however, to canvass that analysis here. For
it seems plain to us that, as no one seems seriously to dispute, the effects
assigned by the interim rule to the uranium fuel cycle are indeed extremely small
(as the Commission itself has suggested). This being so, they could not possibly
serve to call for the abandonment of any particular nuclear facility unless the
cost-benefit balance for that facility was otherwise in virtual equipoise. Insofar
as Seabrook is concerned, that is not the case. Without attempting to establish
the precise margin of difference between Seabrook benefits and costs, we are
totally satisfied that it is large enough that the placing on the scales of the
revised Table S-3 values would have no operative significance.

IX. SUA SPONTE REVIEW

Our review sua sponte of the portions of the initial decision which were not
the subject of the appeals has disclosed no error warranting corrective action.
There is, however, one matter which, although not raised before or addressed by
the Licensing Board, requires our attention.

In another proceeding, we have been considering in depth questions relating
to the integrity of the steam generator tubes in pressurized water reactors. See
Northern States Power Co. (Prairie Island Nuclear Generating Plant, Units 1 and
2), ALAB-343, 4 NRC 169 (1976). By reason of a Commission order entered
subsequent to the rendition of ALAB-343,7% our inquiry into this matter in
Prairie Island still continues. More specifically, we are now focusing upon the
so<called “denting’ phenomenon which has been encountered in varying degrees

T#CLI-76-21, 4 NRC 478 (1976).
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in several pressurized water reactor facilities and which affects the integrity of
the steam generator tubes of the reactor.

At this juncture, we are in the process of digesting and evaluating a wealth
of documentary material pertaining to the denting phenomenon which has been
furnished us by the parties in Prairie Island. Although the completion of this
process and the issuance of a further decision appear to be at least a month
away, we are able to say at this point that the most severe denting discovered to
date has been in the steam generator tubes of reactors which have used sea water
for condenser cooling purposes.

The Seabrook units are to be pressurized water reactors and their condens-
ers will be cooled by sea water. In the circumstances, there is an especially large
possibility that our exploration of the denting phenomenon in Prairie Island will
produce conclusions which would have relevance to those units. For this reason,
we are retaining jurisdiction in the proceeding before us on the steam generator
tube integrity issue which we have raised on our own initiative. Upon the rendi-
tion of the further decision in Prairie Island, we will determine what, if any,
additional action is required here.

This limited retention of jurisdiction has no bearing upon whether construc-
tion should be allowed to proceed in the interim. What is involved is a potential
problem on the operational level. And, on the basis of the revelations pertaining
to it which have been brought to our attention, we are totally satisfied that—
although serious—the denting phenomenon does not call for the conclusion that
there is a significant likelihood that Seabrook operation would endanger the
public health and safety.

For the foregoing reasons, the Licensing Board’s authorization of the issu-
ance of construction permits for Units 1 and 2 of the Seabrook facility is
affirmed.”® Jurisdiction is being retained, however, with respect to the matter of
steam generator tube integrity discussed in Part IX, supra.

It is so ORDERED.

FOR THE ATOMIC SAFETY AND
LICENSING APPEAL BOARD

Margaret E. Du Flo
Secretary to the Appeal Board

79This affirmance is subject, of course, to our review of the Licensing Board’s July 7,
1977, supplemental initial decision following receipt of all briefs on the exceptions filed to
that decision. See p. 74, supra.
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Opinion of Mr, Farrar, dissenting in part and from the result:

On most issues, the foregoing o/pinion reflects my views as well as those of
my colleagues. But I cannot subscribe to Parts III and V of that opinion, which
deal with seismicity and financial qualifications.

In view of the approach taken by the majority, my dissent on the financial
issue can be narrowly focused. It is set forth in Part A below. There I explain
that the quality of construction is likely to be compromised when, as all agree
will occur here, the funds to finance that construction can be obtained, if at all,
only with great difficulty and expense. This presents a serious safety question
essentially ignored in my colleagues’ decision. They adopt and place entire reli-
ance upon the theory that the lead applicant’s status as a large and beneficently
regulated public utility provides all the evidence of its financial qualifications
that is needed. The Atomic Energy Act and the Commission’s regulations de-
mand more. I therefore must conclude that the lead applicant has failed to
demonstrate that it is financially qualified to construct a nuclear power plant. I
dissent from the Board’s decision to uphold the award of those permits.

The questions relating to seismicity are far more complex than those con-
cerned with financial qualifications and my dissenting views commensurately
broader. If, however, the applicants could pass financial scrutiny, my views on
the seismic issues would not lead me to conclude that the plant should not be
built. Rather, those views call for a substantial upgrading of the plant’s ability to
withstand earthquakes. Although this is important to safety, the necessary de-
sign changes would not be foreclosed by any construction efforts taking place in
the near future. Thus, there is no cause to delay the release of today’s deci-
sions—which allow construction to proceed—while I complete the full elucida-
tion of my response to my colleagues’ seismic analysis.! Accordingly, I present
in Part B only an outline of my conclusions on the seismic issues, without
detailed supporting analysis. I will prepare a supplemental opinion later, and in it
furnish the full reasoning underlying my position.

Although I am in essential agreement with the remainder of the Board’s
opinion, at points there is a need to make an additional observation or to
emphasize what otherwise might be overlooked. My comments of this nature are
brief and appear in Part C,

'My conclusion on the seismic matter will affect the cost of the plant and thus the
comparison of it to a plant at those alternative sites located outside the same seismic area.
Given the standards laid down by the Commission (see 113, infra), the alternative site
question would not likely be affected were my views on the seismic question to be adopted.
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A. Financial Qualifications

1. At bottom, the majority’s holding that the lead applicant is financially
qualified rests on the adoption of a singular principle. In essence, the majority is
saying that a large utility company which has received the approval of its state
regulatory agency to build a nuclear power plant should, on that ground alone,
be conclusively presumed by this Commission to be financially qualified.

I give my colleagues credit for candor. Of course, they could scarcely place
their holding on any other foundation, For the evidence establishes that, at best,
the lead applicant would have a long, difficult and costly struggle competing for
the outside capital necessary to finance its 50% share of this project. There is no
need to rehearse here the evidence presented to the Licensing Board on this
subject, for my colleagues do not claim there is a serious question about the
matter.?

In this connection, however, I should mention that the lead applicant has
confirmed that the picture is a gloomy one. According to the unequivocal testi-
mony it presented recently to-a state legislative committee, it believes that the
Seabrook facility cannot be financed unless the State Public Utility Commission
permits the inclusion in the rate base of the value of construction work in
progress (p. 81, supra). In other words, the company now admits that its
struggle will be a hopeless one unless the PUC departs radically from past prac-
tice.

Notwithstanding this concession concerning the extraordinary lengths to
which the PUC will have to go in the company’s behalf, there is some superficial
appeal to the principle adopted by the majority. If we were not concerned with
a nuclear facility, I would be willing, as are they, to assume that once a state
regulatory agency has determined that the public convenience and necessity
warrant the construction of a large electric power project, that same agency will

*I thought this was true when I wrote this dissent, but it is now uncertain. For at the last
minute my colleagues added new material to their opinion in the form of the first sentence
in footnote 52 on page 79. In effect, they there appear to recognize for the first time that
the applicants must prove not just that they can obtain funds but also that they can obtain
them with sufficient ease to avoid compromising safety. This comes close to conceding the
invalidity of the theory upon which their finding of financial qualifications is based.

In any event, despite what was added to that footnote, they have not rejected the claims
of the intervenor—which I accept—concerning the level of difficulty and expense that will be
involved in raising the funds to finance this project (see pp. 75, 77, and 79, supra). This is in
keeping with the view, still reflected in their opinion, that the “financial qualifications
inquiry .. . centers upon whether the funds can be obtained and not on the price of or
difficulty in obtaining them" (p. 79, supra).
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do whatever is required to enable the utility company eventually to obtain the
funds it needs to complete construction.

But this is a nuclear power plant, and that makes the difference. Conse-
quently, I cannot agree with my colleagues that Congress and the Commission
had so little in mind when they demanded that an applicant prove its “financial
qualifications.”

To be sure, we have been directed to, and have found, no legislative history
on just what was meant by the Atomic Energy Act’s requirement that an appli-
cant be financially qualified (42 U.S.C.'2232(a)). But generally that Act’s provi-
sions stress the need to protect the public health and safety. In particular, it
provides that licenses may be given only to those “who are equipped to ob-
serve . . . safety standards...” (42 U.S.C. 2133(b)). The Act leaves it to the
Commission to decide what is appropriate for this purpose (42 U.S.C. 2133(b),
2232(a)). '

The Commission’s regulation on the subject proceeds on the basis that
safety purposes underlie the financial qualifications requirement. For, although
it too provides no specific standards for us to employ, it couches the require-
ment that an applicant demonstrate its financial qualifications in terms of an
ability to carry out activities ‘‘in accordance with the regulations....” 10 CFR
§50.33(f) (emphasis added). In the Commission’s parlance, of course, the under-
scored language can mean only one thing, ie., “in a safe manner.”? As we
ourselves have stressed before, the financial qualifications issue arises under the
Atomic Energy Act’s safety provisions; if a utility company “is not financially
‘equipped to observe’ the Commission’s safety standards, it may not be licensed
to build or operate the facility.” Duke Power Co. (Catawba, Units 1 and 2),
ALAB-355,4 NRC 397, 413-14 (1976).

In short, an applicant must prove that it is financially qualified to carry out
the construction of the plant in a manner which is fully consistent with the
Commission’s safety goals. If this means anything,® it means that there is a need
to avoid a situation in which financial pressures on an applicant become so
pervasive as to influence the manner in which the plant is constructed. If the
struggle to obtain funds becomes too difficult, even the most safety-conscious
utility company might succumb and, in its efforts to reduce costs, end up
cutting comers in constructing the plant, Even where there is a promise that
funds will ultimately be available in the future,® financial constraints can play a

3The Commission has emphasized from the beginning that *. .. safety is the first, last,
and a permanent consideration” in its licensing activities. In re Power Reactor Development
Co., 1 AEC 128, 136 (1959). * .

4Under the majority’s view_ the financial qualifications inquiry is virtually meaningless.

51 note that the record reflects that the state regulatory commission upon which the
applicants base their hopes has moved slowly and reluctantly in the past.
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heavy influence on day-to-day decisions. We should not close our eyes to the
likelihood that letting a financially strapped company go ahead with construc-
tion will inexorably result in decisions to do less testing, to use lower quality
materials, to approve borderline workmanship, and the like. In insidious fashion,
each such decision, even though not consciously designed or believed to do so,
increases the risk to the public from an eventual accident.

I fear that, if not reversed, the principle announced by the majority will
undercut the Commission’s longstanding insistence that only the highest quality
standards- may be employed in the construction of nuclear facilities.® Our expe-
rience in reviewing other licensing cases teaches that it has not always been easy
for the Commission to get this message across to those who need to hear it.”
Repeatedly, companies which were not in financial distress have had to be
prodded to adhere to quality standards. We can expect the problem to be exacer-

bated when the utility involved is being forced to save money at every turn.
' It is no answer to pretend that any deficiencies will be caught by the Commis-
sion’s staff of inspectors and then corrected. No matter how capable and diligent
they may be, the inspectors are not sufficiently numerous to oversee all work or
even to review the documentation of more than a small part of it. No one
expects that they will spot ‘every instance in which safety is compromised by
cost-cutting techniques.

In other words, while it may not appear to be so at first glance, a decision
on an applicant’s financial qualifications can have the most serious safety reper-
cussions. Because of this, it is not enough for me to assume, with the majority,
that the State PUC will see to it that the lead applicant eventually obtains the
funds necessary to complete the construction of Seabrook. If we were being
asked to pass on the financial qualifications of a utility to build a fossil-fueled
plant, we might justifiably go no further, for deficiencies in construction
brought about by financial pressures would only make it an unreliable source of
electricity. But a less than carefully or adequately built nuclear plant is danger-
ous,

In sum, Congress and the Commission intended the test of financial qualifi-

¢ The following statement exemplifies what the Commission has repeatedly said through
the years: *. .. the primary assurance of safety [of nuclear power plants] is accident preven-
tion by correctly designing, constructing and operating the reactors.” See its opinion estab-
lishing the ECCS acceptance criteria, CLI1-73-79, 6 AEC 1085, 1091 (1973).

7See, e.g., Duquesne Power & Light Co.(Beaver Valley, Unit 2), ALAB-240, 8 AEC 829,
83040 (1974); Consumers Power Co. (Midland, Units 1 and 2),ALAB-283, 2 NRC 11,
13-14, 21-22 (1975); see also Duke Power Co. (McGuire, Units 1 and 2); ALAB-143, 6 AEC
623,625 fn. 11 (1973).

109



cations to be more stringent than the one employed by the majority. As I see it,
an applicant must show that it will be able to obtain funds in ready enough
fashion to avoid the likelihood that temporary shortages may compromise safe-
ty.® The applicants have not shown this here. It invites disaster to overlook it.

2. The foregoing considerations apply principally to the lead applicant,
which is firmly committed to the project. Other participants are not, and this
has generated another area of disagreement between my colleagues and me.
Specifically, the majority has given its approval to the refusal of the Board below
to reopen the record to look into the announced desire of two utility companies,
holding the second and third largest shares of the project, to sell off interests
amounting to 22% of the facility.

Again my colleagues’ reasoning is straightforward enough, but nonetheless
faulty. They say, correctly, that those now seeking to withdraw had previously
signed the Joint Partnership Agreement, which obliges them to continue their
financial participation in the project unless and until substitute participants are
found and approved by the Commission (see p. 80, supra). In this connection,
they go on to say that “there has not been the slightest suggestion” (1) “that
either of the utilities in question has manifested in any way an intent to breach”
that obligation or (2) that *“either utility is financially unqualified to continue to
meet its contractual obligations in the event that it is unable to obtain a pur-
chaser” (ibid.).

In my judgment, whether or not such suggestions were explicitly contained
in the motion to reopen, the companies’ announcement cried out for further
investigation. It is not unheard of that a party able to honor its commitments
decides that it is not in its interests to do so, and in any event changed circum-
stances can affect even a willing party’s ability to fulfill its contractual obliga-
tions.” Whether the companies’ announcement either resulted from or fore-
shadows any such developments is not known. But their shares in the project
were too large, and the financial questions already too ominous; to let the

8Financial qualifications have not been made a serious issue in many proceedings. In the
one case referred to by the majority, the Commission’s holding that the applicant was
financially qualified rested on a significantly stronger footing than is involved here. See, In
re Power Reactor Development Co., 1 AEC 128, 150-53 (particularly fn. 68 and accom-
panying text) (1959).

?1t is worthy of passing note that the majority, which for one purpose relies so heavily
on the willingness of state regulatory agencies to take steps to insure that an applicant will
obtain funds to construct a needed facility, does not touch on whether the same willingness
will manifest itself in favor of participants who will use the funds to support a project no
longer viewed by them as necessary.
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matter pass without any exploration.!® See Northeast Nuclear Energy Co. (Mill-
stone,Unit 3), ALAB-234, 8 AEC 643, 644 (1974).)! The Board below should
have made inquiry into it, on a sua sponte basis if not sufficiently well prompted
by one of the parties.!? Its failure to reopen the hearing should not be upheld.
This provides an independent basis for overturning the financial qualifications
holding.

B. Seismic Design

The process of constructing a nuclear power plant to withstand earthquakes
begins with (1) forecasting the highest intensity earthquake likely to be felt at
the site during the plant’s operating lifetime and (2) selecting the maximum
effective acceleration likely to be associated with an earthquake of that inten-
sity. The latter value becomes the starting point for designing the plant.

My colleagues would affirm the Licensing Board’s selection of an intensity
VIII earthquake and the association with it of an acceleration of .25g. I disagree.
I believe the evidence in this record, viewed in the light of a proper understand-
ing of the Commission’s regulations, calls for the selection of an intensity IX
earthquake as representing the site’s maximum earthquake potential. It follows
from this that a correlative increase in acceleration is warranted. Thus, on that
ground alone .25g is inadequate. Beyond that, the reasoning employed by the
majority to associate .25g with the lesser intensity level VIII earthquake will not
withstand analysis.

1. In recognition of the gaps in our understanding of earthquake occurrence
and mechanism, the Commission’s regulations insist that in this area, more so
than in others, conservatism be the watchword. My colleagues’ ignore that com-
mand in two respects. First, they insist on reading a recent amendment to the
regulations in unjusitifiably narrow fashion, as though it circumscribed rather

19A perplexingly sharp contrast exists between the attitude taken toward this
development and the amount of attention that was paid to the proposed transfer of much
smaller interests. Evidence was adduced to explain the proposed transfer of a total of 1.3%
of the project. See 3 NRC at 859. Moreover, the Board below mentioned that matter twice
in its initial decision. See 3 NRC at 867. But that same decision never mentions the
proposed transfer of 22% of the facility.

11 The concerns over financial health in Millstone had a different basis than did those
which the announcement in question prompted here. In this connection, I would require
that we here face up to whether the applicants are likely to find a financially qualified
purchaser for the shares now available and whether, if they do not find one, the prospective
sellers will remain willing and able to finance their share of the plant.

12 The nuclear industry recently witnessed the failure of a large corporation to fulfill its
contractual obligations. I am not suggesting that that situation parallels this one in any way;
I mention it only to emphasize that this matter should not be taken as lightly as it has been
thus far.
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than emphasized the need to look beyond the records of American earthquake
history in determining earthquake potential. Second, they view the evidence
presented by the intervenors with an unjustifiably jaundiced eye, demanding
from them what they do not expect of the staff and applicants—strict proof
neither within the grasp of any practictioners of the seismological arts nor de-
manded by the regulations.

Evaluated under proper standards, three distinct lines of evidence converge
to require the selection of an intensity IX earthquake. First, the 1755 Cape Ann
earthquake may have been of such an intensity; it concededly occurred near
enough to the site to require us to assume that it could recur there. To be sure,
evidence of the intensity of any early American earthquake is uncertain at best
and the evidence that this one was intensity IX has perhaps been discredited. But
in conjunction with the other evidence, it lends support to the conclusion we
should reach.

The second line of evidence concerns the so-called “Boston-Ottawa seismic
trend,” which extends from Canada through the New Hampshire coast and at
least as far out to sea as the Kelvin Sea Mounts. An intensity IX earthquake has
occurred in the northwest portion of that trend, near Montreal, Whether a
similar event must therefore be assumed likely to occur at Seabrook depends on
the resolution of two disputed questions: (1) whether and to what extent this
trend comes within the regulatory definition of “tectonic province™!3 and (2)
whether and to what extent there are similarities between the geologic structures
near Montreal and near Seabrook. These are mixed questions of law and fact; my
analysis of the record and the regulations leads me to conclude that any truly
conservative determination of the -earthquake potential at Seabrook must take
the Montreal event into account.

The third line of evidence supporting the selection of an intensity IX earth-
quake potential involves Dt. Chinnery’s opinion that the frequency of higher
intensity earthquakes near Seabrook can be fairly predicted by use of the statis-
tical analysis which he presented. Dr. Chinnery did not “prove” that his ap-
proach was valid. But he did establish that his theory had sufficient weight to
warrant its use along with the other evidence in the case. In that regard, much of
the majority’s criticism is not supported by the record and evidences a misun-
derstanding of just what his theory entails, Beyond that, the very terms of the
Commission’s regulations belie the majority’s claim that we are forbidden to give
any consideration to Dr. Chinnery’s analysis; nor does that claim comport with
the viewpoint of the staff, which in abandoning a similar argument long ago,

13See p. 55, fn. 25, supra. We have seen here and in the Indian Point proceeding both
that this definition is susceptible to widely varying interpretations and that tectonic
provinces formed at different times may be superimposed upon one another.
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explained in cogent fashion why the theory did not go beyond the bounds of the
regulations.

In sum, Dr. Chinnery’s analysis points to the same conclusion as does a
conservative evaluation of the other evidence in the case. Specifically, it is neces-
sary to design Seabrook to withstand an intensity IX earthquake.

2. Even if the majority were correct in associating an acceleration of .25g
with an intensity VII earthquake, that value would have to be increased to
reflect the selection of an intensity IX as controlling. But quite apart from that,
the reasons given for selecting .25g are faulty.

The data collected and analyzed by Dr. Trifunac reveal that widely varying
peak accelerations are associated with any given intensity earthquake. It is neces-
sary, however, to select a value to represent the maximum expected effective
acceleration. To begin with, I agree with the majority that in this regard the
applicable regulation “does not proscribe the exclusion from consideration of
high frequency waves which would not have any discernible impact upon the
facility * (p. 63,  supra). But their otherwise unbuttressed conclusion that,
therefore, “resort to the mean of the peak accelerations is totally reasonable”
(ibid.), does not follow. For the exclusion of the highest peaks from considera-
tion does not of itself establish that some other specific figure contained in or
derived from the original data set is representative of the maximum effective
acceleration to be expected;rather, it simply narrows the choice to some degree.
In my judgment, the selection of a representative value requires careful consider-
ation of how that value will ultimately be employed in the actual design of the
plant and its components. This may require, inter alia, that attention be given to
factors such as those mentioned by Dr. Newmark (see p. 64, supra, fn. 34).

The majority’s attempt to justify its conclusions on an alternative ground
(pp. 63-64, supra) puts to improper use the data reflected in Dr. Trifunac’s
tables. For that reason, the explanation given in the opinion for the approach
taken is not satisfactory.

C. Other Issues

1. Alternate Sites. Two factors leave us no option but to hold that construc-
tion of Seabrook (assuming it employs an open<ycle cooling. system) is prefera-
ble to constructing a nuclear facility at the other sites thus far considered by us.
The first is that the Commission’s “obvious superiority” test requires us to
consider in the balance the delay and additional cost that would be entailed in
moving the facility elsewhere. The second is that we are bound for now to
accept EPA’s conclusion that the marine environmental impacts of once-through
cooling are small. Because we must accept both of these rulings, the result we
reach was foreordained.

2.Fuel Cycle, Similarly, we are bound by the terms of the Commission’s
fuel cycle rule. I explained just the other day that in my judgment (with which
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my colleagues agreed) the Commission has directed us in its interim rule to
assume that the high level radioactive waste created by reactor operation “re-
mains in place permanently” in the postulated Federal repository and “presents -
no threat at all to human safety or the environment.” ALAB421, 6 NRC 25, 32
(concurring opinion) (July 18, 1977). On that assumption, the Board is correct
in saying (see p. 104, supra) that “the effects assigned by the interim rule to the
uranium fuel cycle are indeed extremely small.” .

3. Transmission Lines. I believe the record could have been far more
thoroughly developed with respect to the comparative economic costs of the
so-called “northern” route and the route which the Licensing Board decreed be
followed. There is room for a clearer appreciation, for example, of both (1) the
expense involved in overcoming the asserted electrical stability problem, and (2)
the relative costs of land requisition in the two corridors (given that the longer
route could use a narrower right-of-way and that land values might differ in the
two areas). Although on the present record the question is an extremely close
one, I cannot say that the additional measure of environmental protection that
the northern route would afford to the Cedar Swamp area (i.e., avoiding it
entirely rather than merely skirting it, as the dogleg would do) is worth the
additional economic cost apparently associated with that route.

4. Need for Power. On this score, I wish merely to emphasize one fact. Qur
opinion recognizes that the record does not permit us to make a finding that the
facility can be justified on the ground of need for additional generating capacity
prior to 1984, Rather, our approval of it is founded essentially on the conclu-
sionary but uncontroverted statement that, on a cost basis alone, Seabrook can
be justified as a substitute for existing fossil-fuel facilities (see p. 96, supra, citing
Tr. 11168-69).

I would reverse the Licensing Board’s decision to authorize the award of the
construction permits. This result follows from my determination that the appli-
cants have not established they have the financial qualifications necessary to
carry out construction safely.

Even if the majority’s determination that the applicants are financially qual-
ified were accepted, I would require that the permits be conditioned upon the
plant being designed to withstand the effects of the acceleration expected to be
associated with an Intensity IX earthquake.
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Cite as 6 NRC 115 (1977) ALAB423
UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING APPEAL BOARD
Alan S. Rosenthal, Chairman

Dr. John H. Buck
Michael C. Farrar

In the Matter of Docket Nos. 50-443
50-444

PUBLIC SERVICE COMPANY OF

NEW HAMPSHIRE, et al.

(Seabrook Station, Units 1 and 2) July 26, 1977

The Appeal Board grants the applicants’ motion for an order reinstating the
construction permits for the facility, which had been suspended by ALAB-366,
5 NRC 39, as modified in CLI-77-8, 5 NRC 503 (1977).

RULES OF PRACTICE: IMMEDIATE EFFECTIVENESS OF DECISIONS

Decisions of licensing and appeal boards which are immediately effective are
presumptively valid. Unless and until stayed or overturned by appropriate
authority, they are entitled to full recognition.

Messrs. John A. Ritsher, Thomas G. Dignan, Jr., and R. K.
Gad, W11, Boston, Massachusetts, for the applicants, Public
Service Company of New Hampshire, et al.

Ms. Karin P. Sheldon and Mr. Anthony Z. Roisman, Wash-
ington, D. C., for the New England Coalition on Nuclear
Pollution.

Ms. Ellyn R. Weiss, Assistant Attorney General of Massa-
chusetts, Boston, Massachusetts, for the Commonwealth of
Massachusetts.

Ms. Marcia E. Mulkey and Mr. Richard C. Browne for the
Nuclear Regulatory Commission staff.
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MEMORANDUM AND ORDER
Opinion of the Board by Mr. Rosenthal and Dr. Buck:

The motion of the applicants for an order reinstating the construction per-
mits for Units 1 and 2 of the Seabrook facility is granted. The suspension of
those permits directed in ALAB-366, 5 NRC 39, as modified in CLI-77-8, 5 NRC
503 (1977), is accordingly being vacated and the permits reinstated. The rein-
statement will become effective next Monday, August 1.

We take this action on the basis of the following recent developments:

1. In a June 17, 1977, decision, the Administrator of the Environmental
Protection Agency overturned the decision last November of the Regional Ad-
ministrator for EPA Region I and explicitly approved the use of a once-through
cooling system at the Seabrook site. In the Matter of Public Service Co. of New
Hampshire (Seabrook Station, Units 1 and 2), Case No. 76-7. As is reflected by
ALAB-366, it was the Regional Administrator’s decision which triggered the
permit suspension.

2. In a July 7, 1977 supplemental initial decision, the Licensing Board
resolved in the applicants’ favor the question whether there are alternate sites in
southern New England which are clearlv superior to the Seabrook site.
LBP-7743,6 NRC 134.!

3. In a decision of our own rendered today (ALAB-422, 6 NRC 33), we
have determined all of the remaining issues presented by the appeals from the
initial decision of the Licensing Board which had authorized the issuance of the
construction permits. LBP-76-26, 3 NRC 857 (1976). Insofar as they have a
bearing upon the warrant for the restoration of the construction permits, those
issues were likewise resolved in the applicants’ favor.

We recognize that each of these three decisions is subject to further adminis-
trative or judicial scrutiny. A petition for review of the EPA Administrator’s
decision is now pending before the Court of Appeals for the First Circuit.
Exceptions to the July 7 supplemental initial decision of the Licensing Board
have been filed with us by both the New England Coalition on Nuclear Pollution
and the Commonwealth of Massachusetts. And, given the strenuous contest
among the parties over many of the issues decided therein, it is reasonable to
suppose that review of ALAB422 will be sought from the Commission,? the

'In ALAB-416, 5 NRC 1438 (June 29, 1977), we ruled that the permit suspension had
to remain in effect at least until the Licensing Board had made its findings on the southern
New England alternate site inquiry. That inquiry had been directed by the Commission in
CL1-77-8, supra.

2 As of this writing, the Commission lacks a quorum to take adjudicatory action. The
President has submitted to the Senate his nominees for each of the three existing vacancies.
There is no way of now ascertaining when Senate confirmation of one or more of the
nominees will take place.
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court of appeals or both. But the mere possibility that one or more of the
decisions might be overturned at some later date does not justify the apparent
suggestion of the New England Coalition on Nuclear Pollution (Coalition) that
the permit suspension be left in effect until the last reviewing tribunal has had its
say.> Each decision is immediately effective and presumptively valid. Unless and
until stayed or overturned by appropriate authority, each is entitled to full
recognition.

Although we are not empowered to take any action with respect to the EPA
decision, it is open to us, of course, to stay the effectiveness of our own decision
in ALAB-422 and the Licensing Board’s supplemental initial decision,
LBP-7743, supra. We are, however, not inclined to do so. With all due deference
to the dissenting views of Mr. Farrar on some of the issues determined in ALAB-
422, we are sufficiently confident of the correctness of the result reached there-
in to conclude that a stay of its operative effect is unwarranted. Insofar as the
supplemental initial decision is concerned, we have carefully examined the
strenuous assertions of both the Coalition and Massachusetts that it is a fit
candidate for reversal. Without prejudging the outcome of their recently filed -
appeals from the decision, we can say that, at this point, Licensing Board error is
not so apparent as to permit a finding of a substantial likelihood that it will not
be permitted to stand. See 10 CFR §2.788(e), effective June 1, 1977, 42 Fed.
Reg. 22128; Florida Power & Light Co. (St. Lucie Nuclear Power Plant, Unit No.
2), ALAB415, 5 NRC 1435, 1436 (June 28, 1977).% In this regard, we cannot
ignore the Commission’s observations in CLI-77-8, supra, in the course of direct-
ing the Licensing Board to inquire into whether there were any alternate sites in
southern New England enjoying “obvious superiority” over the Seabrook site:

In so ruling, we do not exclude the possibility that the Licensing Board will

find, on the basis of evidence already in the record and other relevant

factors, that a limit on alternate site consideration to the area in or near the
lead applicant’s service area is appropriate in the context of this application.

Careful examination of the substance of the intervenors’ claims about

Southern New England sites indicates that a large part of their argument

deals with ways in which the applicant might satisfy its power requirements

without being lead applicant for a power facility. For when the applicant
indicates legal and technical barriers to its obtaining sites outside the 19 that
were considered in the FES, the intervenor suggests that the plant might be
built elsewhere by another utility, in which case applicant presumably may
buy a share of that other plant, or purchase power from it. But this Com-
mission sits to license, or not to license, a nuclear power plant proposed by

3The Coalition and Massachusetts filed memoranda opposing the lifting of the stay; the
NRC staff filed a memorandum supporting the applicants’ motion.

“Nor does it appear that a stay is called for on an application in combination of the
other three factors referred to in Section 2.788(e).
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a particular applicant. It is not within our power to order that a different
plant be built by another utility. The fact that a possible alternative is
beyond this Commission’s power to implement, does not absolve us of any
duty to consider it, but our duty is subject to a “‘rule of reason,” NRDC v.
Morton, 458 F.2d 827 (D.C. Cir. 1972); Concerned About Trident v.
Rumsfeld, _ F.2d_, 9 ERC 1370, 1380 (D.C. Cir. 1976). And NEPA does
not require that we reformulate a discrete licensing question in terms as
. broadly as intervenors suggest.

Application of the “rule of reason” here may well justify exclusion or but
limited treatment of the suggested sites. We leave this decision in the first
instance, to the Licensing Board, but note the several factors which bear on
it.

First, alternative sites in or near the load centers to be served by the facility
have obvious practical advantages for the applicant and its ratepayers. Con-
struction at a relatively distant site—here, a southern New England site—may
necessitate longer transmission lines, with consequent greater expense,
aesthetic affront and loss of power. See Northern Indiana Public Service
Company (Bailly Generating Station), ALAB-224, 8 AEC 244, 267-268
(1974). We note that the 19 sites already considered cover a broad geo-
graphic area including sites on the southern Maine coastline, and that the
general area of northern Massachusetts along the Merrimack River and the
Commonwealth’s northeast corner had also been considered at an earlier
stage in the alternate site exploration. FES 9.1.2; ASLB Tr. 2935. It is also
appropriate for the Board, in applying the “rule of reason,” to consider the
possible institutional and legal obstacles associated with construction at an
alternate site, such as the lack of franchise privileges and eminent domain
powers and the need to restructure existing financial and business arrange-
ments. The record indicates that while the Massachusetts area, where the
lead applicant enjoyed neither franchise privileges nor eminent domain
powers, was eliminated as offering no advantage over New Hampshire, some
consideration was nevertheless given it. See FES at 9-5, 9-7. Finally, as the
Appeal Board dissent noted, if Seabrook is needed primarily for power in
New Hampshire and northern Massachusetts, and usefully balances
NEPOOLS’s transmission system, those factors, and other technical con-
siderations such as system reliability, may also limit the “reasonableness” of
considering sites in southern New England. The Licensing Board may con-
clude that these factors make consideration of any existing or planned unit
sites “‘unreasonable,” or it may reach particular sites and compare them
with Seabrook, depending on the record made before it. Should the Licens-
ing Board conclude that an individual comparison of Seabrook with one or
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more of these sites is called for in the present circumstances, that compari-
son should be undertaken whether closed-cycle or once-through cooling is
to be employed at Seabrook.

Id. at 539-41 (footnote omitted). Needless to say, in passing judgment on the
correctness of the Board’s rejection of the considered southern New England
sites, we shall be obliged to give effect to these observations.

In the totality of circumstances, there is only one consideration that gives us
some pause for concern. We are told by the Coalition that the EPA Administra-
tor has been asked to stay his own decision (presumably pending the outcome of
the review of that decision by the Court of Appeals for the First Circuit). We
would not presume to forecast the action the Administrator will take on that
request or, should it be denied, what the court of appeals would do were it then
to be renewed before that tribunal. It seems quite plain, however, that the entry
of a stay by either the Administrator or the court would once again place the
construction permits in jeopardy—at least until such time as the Licensing Board
has rendered its findings on the comparison between the Seabrook site with
cooling towers and the alternate sites in New England.’ In short, the reinstate-
ment of the construction permits might be short-lived.

In light of what is involved in recommencing and then halting anew con-
struction activities—not only for the applicants but also for the workmen—
another pull on the yo-yo string to which this facility has been tied for the last
year would be unfortunate. Nonetheless, it does not appear to us that we can
deny the sought relief on that basis. If, as we have concluded is the case, the
applicants are legally entitled to the reinstatement of their permits, our duty is
manifest., It must be left to the applicants themselves to weigh the risk of
another permit suspension in terms of the consequences that would flow from
such a suspension.®

5We have directed the Licensing Board to make these findings as soon as practicable. See
ALAB-422, supra, 6 NRC at 73 fn. 47.

¢The essential difference between Mr. Farrar and ourselves on the permit restoration
question relates to whether the presumption of validity, which he concedes otherwise would
attach to the Licensing Board’s supplemental decision should be withheld simply because of
the deficiencies we perceived in that Board’s initial decision_(as_outlined in Part I of
ALAB-422, supra). See p. 121, infra. It suffices to note that we are unprepared to pass even
a tentative judgment on the likelihood of error in one decision on the basis of how we
happened to have viewed the sufficiency of a discrete decision rendered by the same
tribunal a full year earlier.
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The construction permits for Units 1 and 2 of the Seabrook facility are
reinstated in full, effective 12:01 a.m. (EDT) on Monday, August 1, 1977.
It is so ORDERED.

FOR THE ATOMIC SAFETY AND
LICENSING APPEAL BOARD

Margaret E. Du Flo
Secretary to the Appeal Board

Opinion of Mr. Farrar, dissenting:

I would leave the stay of construction in effect. My judgment is influenced
by the inherent safety concerns discussed in my dissent on the financial qualifi-
cations aspect of the other decision (ALAB422) we have released today. But
other factors also make it premature to lift the stay now.

1. My brethren and I are not far apart in our perception of one of these
factors. Specifically, the majority closes its opinion by warning the applicants
that, were the First Circuit (or EPA itself) to stay the effect of the EPA decision,
the permits would again be in jeopardy (p. 119, supra). As there explained,
this follows from the fact that thus far not even the Licensing Board has pur-
ported to pass judgment on whether the Seabrook facility would remain superior
to a nuclear facility at some other site if it had to employ cooling towers—the
consequence of a reversal of the EPA decision.

1 think that more than just a warning is in order. The applicants themselves
appear to have asserted before the Licensing Board on remand that enormous
financial costs and delay would attend any decision to use cooling towers at
Seabrook. One of the prime advantages Seabrook now has over alternative sites
is the relative rapidity with which it can be completed. Seabrook with cooling
towers is a much more dubious proposition.

That being so, we ought to bear more strongly in mind the First Circuit’s
perplexity last winter over “momentous decisions to commit funds . . . made on
the strength of preliminary decisions by several agencies which are open to
reevaluation and redetermination.” See ALAB-366, 5 NRC 39, 46 (1977). This
consideration militates against our giving the go-ahead until the Licensing Board
has decided whether Seabrook with cooling towers passes muster and we have
had some opportunity to review that decision (see p. 121, infra). That brief
delay would also give EPA (and perhaps the First Circuit) time to consider the
question of a stay of the EPA decision. At that point, the hazards of “reevalua-
tion and redetermination” will have been greatly reduced.
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2. The majority and I are poles apart on the significance of another factor.
My colleagues are willing to say that the Licensing Board’s July 7th supplemen-
tal initial decision is presumptively valid (see p. 117, supra). I am not. We have in
- front of us what the majority describes (p. 117, supra) as the “strenuous asser-
tions” of the intervenors that that decision “is a fit candidate for reversal.”
Those assertions must be considered in light of what has gone before. The
majority seems to have forgotten already that our just-released opinion in
ALAB-422 contains not only numerous references to serious errors committed
. by the Licensing Board but also an entire section devoted to the overall insuf-
ficiencies of that Board’s first decision. The quality of that decision was such
that the majority even hints (ALAB422, p. 42) at what I would say outright:
had we known when that decision first came before us what it took us several
months to find out,! we would have vacated it (and the construction permits
which it authorized) and remanded the matter to the Board for the rendition of
a decision which discussed the evidence in the case.?

This background leaves me unwilling to accord-the Licensing Board’s latest
decision the presumption of correctness which it would otherwise carry without
first doing what none of us has had the opportunity to do—reviewing it with
some care against the underlying record. Rather than risk repetition of last
year’s mistake, I would take a step which I believe is demanded by the extraor-
dinary situation presented here and effect at least a temporary stay of the
supplemental initial decision to preserve the status quo until we can make a
preliminary review of it.> Compare 10 CFR §2.788(g).*

For the foregoing reasons, I would deny the applicants’ motion for rein-
statement of the construction permits.

'See ALAB422, p. 42, fn. 4. '

2] take it that my colleagues agree with me that in the future any decision which does
not come to grips with the significant questions presented will be a fit candidate for a stay
and will then likely be vacated and remanded in short order. Allowing a decision which does
not deal with the substantive issues and the evidence put before the Board to be the basis
for construction activity makes a mockery of the Commission’s “immediate effectiveness”
rile and places the integrity of the administrative process in doubt. The parties are entitled
to have a reasoned decision before, not after, construction activity begins.

3The procedural posture of this case is unusual. The motion before us is to lift the stay
previously imposed. But in opposing that request, the intervenors have presented the same
arguments that would support a request by them for a stay of the supplemental initial
decision. In any event, construction should not be resumed. .

4As added effective June 1, 1977, 42 FR 22128, 22130 (May 2, 1977). That section
allows us upon request “in extraordinary cases” to grant an ex parte immediate stay to
preserve the status quo. In other words, it allows us to grant a temporary stay to give us
time to consider whether a long-term stay is in order. Although perhaps not literally appli-
cable to the situation before us, that section does point us in the direction I would follow.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
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Alan S. Rosenthal, Chairman
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In the Matter of Docket No. STN 50-482

KANSAS GAS AND ELECTRIC
COMPANY

KANSAS CITY POWER AND
LIGHT COMPANY

(Wolf Creek Generating Station,
Unit No. 1) July 29, 1977

The Appeal Board rules on four motions in connection with the intervenor’s
appeal from the May 11, 1977, initial decision (LBP-77-32, 5§ NRC 1251),
authorizing the issuance of a construction permit; these are (1) the applicants’
motion to strike the intervenor’s exceptions (i.e., to dismiss the appeal) because
of its failure to file a timely brief; (2) the staff’s motion to strike the intervenor’s
brief in support of its exceptions or, alternatively, to require clarification; (3)
the intervenor’s motion for a stay pending appeal; and (4) the intervenor’s
motion to remand the proceeding to the Licensing Board with directions to
reopen the record to receive additional evidence. The Appeal Board holds that
(1) intervenor’s brief is only marginally late and its explanation is satisfactory;
(2) in the circumstances, the intervenor’s brief should not be struck because of
its form; (3) the intervenor has not met the criteria for a stay pending appeal as
laid down in Virginia Petroleum Jobbers Association v. FPC 259, F.2d 921,
925 (D.C. Cir. 1958); and (4) the intervenor’s motion to reopen the record
should be held in abeyance pending disposition of the merits of its appeal.

Motions denied, except that decision reserved on the intervenor’s motion to
reopen the record.

RULES OF PRACTICE: TIME LIMITS

The time limits provided by 10 CFR §2.762 for filing a brief in support of
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exceptions run from the date on which the exceptions were actually filed and
not from the date on which they were due for filing prior to being extended.

RULES OF PRACTICE: TIME LIMITS

In the event of some late arising unforeseen development, a party may
tender a brief or other document belatedly. Such a belated filing should be
accompanied by a motion for leave to file out-of-time which satisfactorily ex-
plains not only the reason for the lateness but also why a motion for extension
of time could not have been seasonably submitted.

RULES OF PRACTICE: MOTION TO STRIKE

10 CFR §2.762 authorizes a party to file a motion to strike an exception or
brief which is not in substantial compliance with the provisions of the section.
Such a motion may be used where acceptance of a tardy submission would bring
about significant prejudice to other parties.

RULES OF PRACTICE: BRIEFS

It is inappropriate to furnish record references in an appellate brief by
incorporating by reference a document filed with the Licensing Board.

RULES OF PRACTICE: STAYS PENDING APPEAL

The four factors enumerated in Virginia Petroleum Jobbers Assn. v. FPC,
259 F.2d 921, 925 (D.C. Cir. 1958), as codified in 10 CFR §2.788(e), govern
NRC disposition of a request for a stay pending appeal.

Mr. Jay E. Silberg, Washington, D. C. for the applicants,
Kansas Gas and Electric Company, et al.

Mr. William H. Ward, Topeka, Kansas, for the intervenor,
Mid-America Coalition for Energy Alternatives.

Messrs. Geoffrey P. Gitner and Stephen H. Lewis for the
Nuclear Regulatory Commission staff,

MEMORANDUM AND ORDER

The intervenor Mid-America Coalition for Energy Alternatives (Coalition)
has appealed from the May 11, 1977, initial decision authorizing the issuance of
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a construction permit for Unit 1 of the Wolf Creek facility.! We are now con-
fronted with four motions in connection with that appeal: (1) the motion of the
applicants to strike the Coalition’s exceptions (i.e., to dismiss the appeal); (2)
the motion of the NRC staff to strike the Coalition’s brief in support of its
exceptions or, alternatively, to require clarification with respect to certain por-
tions of the brief; (3) the Coalition’s motion for a stay of the effectiveness of the
initial decision pending the outcome of the appeal; and (4) the Coalition’s mo-
tion to remand the proceeding to the Licensing Board with directions to reopen
the record to receive evidence on the feasibility of converting a portion of the
Kansas Gas and Electric Company’s existing gas-fired base load capacity to coal.
We shall consider the motions seriatim.

A. Applicants’ motion to strike the Coalition’s exceptions.

The initial decision was served by mail on the parties on May 12 (the day
after its issuance). As a consequence, exceptions to it were due for filing on May
23. 10 CFR §§2.762(a), 2.710.

The Coalition submitted its exceptions on May 26—three days late. In its
accompanying motion for leave to file out-of-time, the Coalition offered an
explanation for its tardiness and advised that counsel for the NRC staff had
indicated that he had no objection to the grant of the motion on the understand-
ing that the brief in support of the exceptions would be filed within the period
prescribed by 10 CFR §2.762(a). The Coalition expressly endorsed this under-
standing. By unpublished order of June 3, 1977, we granted the motion and thus
accepted the late exceptions. Although mindful of the Coalition’s commitment
respecting the timely filing of its brief, we did not rely upon (or even mention)
that consideration in our order. To us, it was enough that the Coalition was not
excessively late, that the Coalition’s explanation for the lateness’ was not
patently unacceptable and that the three-day delay was not prejudicial to any of
the parties.

Nonetheless, the single basis of the applicants’ motion to strike the excep-
tions is that the Coalition failed to honor its commitment to file its brief on
time. Although dated June 10, 1977, the certificate of service indicates that the
brief was actually served by mail on June 12. The applicants inform us that the
copy they received was postmarked the following day, June 13. In their view,
under Section 2.762(a) the brief had to be filed and served no later than June 7;
i.e., within 15 days of the date upon which the exceptions had originally been
due. Thus, we are told, the Coalition was six days late and should suffer the
penalty of a dismissal of its appeal.

' LBP-77-32,5 NRC 1251,
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1. We think that the applicants have misread Section 2.762(a). After provid-
ing for the filing of exceptions, the section stipulates that “[a] briefin sfxpport
of the exceptions shall be filed within 15 days thereafter (20 days in the case of
the [NRC] staff).” The term “thereafter” clearly must be taken to refer to the
date upon which the exceptions were actually filed and not to when they were
originally due for filing. Otherwise, were we to extend the time for exceptions
by more than 15 days, the brief would be due before the exceptions. True, in
this instance no extension was sought or granted in advance of the due date. But,
in granting leave on June 3 to file out-of-time, and not indicating otherwise (see
10 CFR §2.711), we obviously extended (albeit after the fact) the time for the
submission of the Coalition’s exceptions to May 26.

2. In these circumstances, the Coalition’s brief was due on June 10, a
Friday. As above noted, it was actually placed in the mails two days later,
Sunday June 12—although not in sufficient time to reach the hands of the postal
authorities until the following day. Accordingly, it was indeed late—even though
not appreciably so.

The time limits prescribed in Section 2.762(a) are entitled to respect—as for
that matter are the provisions of the Commission’s Rules of Practice generally.
For this reason, we expect litigants to make every reasonable effort to comply
with those limits and, should additional time nevertheless prove necessary, to
make timely application for an extension. In the event of some eleventh hour
unforeseen development, a party may tender a document belatedly. The tender
must, however, be accompanied—as the Coalition’s brief here was not—by a
motion for leave to file out-of-time which satisfactorily explains not only the
reason for the lateness, but also why a motion for an extension of time could
not have been seasonably submitted. This is so irrespective of the extent of the
lateness.

The applicants’ possible belief to the contrary notwithstanding, the appeal
boards are fully capable of policing these requirements on their own initiative.
We experience no difficulty in ascertaining whether a particular submission is
timely and, if not, whether an adequate explanation of its untimeliness has been
forthcoming. It is thus not necessary for a party to bring to our attention that its
adversary has not met prescribed time limits.

Nor as a general rule will any useful purpose be served by filing a motion
seeking, as does the applicants’ motion to strike now before us, to have an
appeal dismissed because the appellant’s brief was a few days late. It is quite true
that, in Tennessee Valley Authority (Hartsville Nuclear Plant, Units 1A, 2A, 1B
and 2B), ALAB409, 5 NRC 1391, 1397, fn. 8 (June 7, 1977), we referred to
the fact that, in subsection (e), 10 CFR §2.762 expressly authorizes a motion to
strike an exception or brief which is not in substantial compliance with the
provisions of the section. But it hardly can be said that the mailing of a brief on
a Sunday or Monday which was due for filing the prior Friday represents sub-
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stantial noncompliance.? In this connection, our citation in Hartsville (5 NRC at
1397) of Consumers Power Co. (Midland Plant, Units 1 and 2), ALAB-270, 1
NRC 473 (1975) does not assist the applicants here. The exceptions were struck
in that case not because the supporting brief was a few days late, but rather
because the appellants had not filed a brief at all.

We cannot entirely exclude the possibility that, by reason of unique circum-
stances present in the particular case, acceptance of a tardy submission would
bring about significant prejudice to other parties. In such circumstances an appli-
cation for appropriate relief would of course be in order. But the applicants’
motion to strike does not even hint at prejudice. And it is difficult to envisage
any harm that they might have sustained because the Coalition missed the brief-
ing deadline by one weekend. The initial decision, and thus the Wolf Creek
construction permit issued pursuant thereto, have not been stayed.? In any
event, there is no possibility that the late filing of the brief will affect the timing
of our decision on the appeal.

3. Although the Coalition should have accompanied its late brief with the
explanation for its tardiness, we (and the other parties) now have that explana-
tion in hand. We find it satisfactory and, accordingly, deny the applicants’
motion.

B. Staff’s motion to strike the Coalition’s brief or, alternatively, to require
clarification.

The staff claims that it cannot determine from the Coalition’s brief which of
the previously filed exceptions are encompassed therein. It also insists that, in
contravention of 10 CFR §2.762(a), the brief does not provide “‘precise record
references” in support of the Coalition’s factual assertions. In response, the
Coalition has specified the exceptions to which its brief is addressed.® Insofar
as the matter of citations to the record is concerned, the Coalition seeks to

2Had the brief been due on June 7 (as the applicants erroneously thought), the resultant
five days lateness likewise would not have been of such substantial proportions to have
warranted per se a striking of the exceptions and, thus, a dismissal of the appeal.

3 As shall be seen, infra, pp. 127-128, we are denying the Coalition’s motion for a stay.

4 Although this would appear to dispose of that matter, we would note our doubt that
the staff had a legitimate basis for complaint with regard to it. In its own brief, the staff will
be called upon to respond to what the Coalition has said in its brief (and that alone). It is
unclear to us why, for the purposes of this undertaking, the staff needs to know to which
exception a particular argument in the Coalition’s brief relates. It is true, of course, that an
appellant’s brief must be “confined to a consideration of the exceptions previously filed by
the party.” 10 CFR §2.762(a). If its analysis of the Coalition’s brief had led it to conclude
that certain assertions therein have no discernible relationship to any of the exceptions, the
staff could have brought that fact to our attention in its brief and asked that those asser-
tions be disregarded.
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incorporate into its brief by reference a document which it filed with the
Licensing Board last January. Although not expressly stated, it would seem that
the Coalition considers that that document furnishes the requisite citations.

It is inappropriate to furnish record references in this fashion; the plain
contemplation of 10 CFR §2.762(a) is that all such references appear in the
brief itself—thus making resort to other documents unnecessary. We therefore
very well might insist that the Coalition resubmit its brief with the record
references inserted. We have decided, however, not to pursue that course. The
brief is only five pages in length and makes very few factual assertions which are
not accompanied by record references. It should not be particularly burdensome
for the staff and the applicants to consult the earlier Coalition filing. Of course,
those parties will be free to ask us to disregard any statement of fact in the
Coalition’s brief as to which a record reference is not to be found in either the
brief or the earlier filing,

C. Coalition’s motion for a stay of the effectiveness of the initial decision.

The Coalition’s endeavor to obtain a stay of the initial decision had its
genesis in a summary request for an “immediate suspension” of construction
activities which was contained in the brief in support of the exceptions. In
ALAB412, 5 NRC 1415 (June 15, 1977), we called attention to the fact that
the Coalition had made no endeavor to address three of the four criteria which
govern the grant or denial of a stay under the teachings of Virginia Petroleum
Jobbers Association v. Federal Power Commission, 259 F.2d 921, 925 (D.C. Cir.
1958).5 Specifically, we observed that:

The Coalition’s brief does set forth the reasons why that party believes the

decision below to be erroneous and, therefore, may be said to address the

first of the four criteria. No attempt is made, however, to show that the

Coalition will be irreparably injured in the absence of a stay; that the grant

of a stay would not significantly harm other parties; or that the public

interest dictates a stay. In these circumstances, we must deny the sought
relief at this time.

5 NRC at 1416. We went on, however, to authorize the filing of an amended
stay application within 10 days. /bid.

$ As we noted, the Virginia Petroleum Jobbers criteria have long been applied by us in
passing upon stay applications and are now codified in the Commission’s Rules of Practice.
10 CFR §2.788(e), effective June 1, 1977; see 42 Fed. Reg. 22128, 22130 (May 2, 1977).
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Within the precribed period® an amended application was filed. It falls
short, however, of establishing that the Coalition or its members will sustain any
serious—let alone irreparable—injury in the absence of a stay.” Nor has the
Coalitjon come close to making the requisite demonstration on one or more of
the other criteria.® This being so, the amended stay application must be denied.

D. Coalition’s motion to reopen the record.

The Coalition’s motion to reopen the evidentiary record and to call for a
further Licensing Board hearing is grounded upon an April 21, 1977, letter
authored by the Superintendent of Production—Fossil Plants of the applicant
Kansas Gas and Electric Company.” The Superintendent represented in that
letter that his utility was “investigating the practicality” of converting a 380
MWe gas unit (identified as “Evans No. 2") to coal in the mid-1980’s and that
“preliminary studies” indicated that it would cost about $500 per kilowatt to do
so. The letter went on to point out that, although the company expected “‘to
rely heavily on coal in new plants, it does not now appear that it would be
practicable to convert units other than Evans No. 2 because of their relatively
small size and their age.”

On first impression, this letter would appear to provide an insufficient
foundation for the Coalition’s insistence that at this late date there should be
additional evidence taken to determine “whether the conversion of [the utility’s
present gas-fired base load] capacity to coal and the securing of other inter-

$Since the 10th day following the issuance of ALAB-412 tumned out to be a Saturday
(June 25), the filing deadline was automatically extended to the following Monday, June
27. 10 CFR §2.710. Although the certificate of service which accompaniéd the amended
stay application bore the date of June 28, we were subsequently informed by the Coalition’s
counsel that the application was in fact mailed late on June 27. We accept this representa-
tion. .
7The Coalition states that it “has attempted for long to assert the interests of the
environment with respect to the construction of the Wolf Creek plant,” but does not
indicate in what particular respects irreparable environmental damage would ensue should
construction move forward. Its additional endeavor to invoke the economic interests of the
applicants’ customers must fail both because no showing has been made respecting how
those interests would be adversely affected and because, in any event, a ratepayer’s interest
is not cognizable in our licensing proceedings. Portland General Electric Co. (Pebble Springs
Nuclear Plant, Units 1 and 2), CLI-76-27, 4 NRC 610, 614 (1976); Tennessee Valley
Authority (Watts Bar Nuclear Plant, Units 1 and 2), ALAB413, 5 NRC 1418, 1420-21
(June 20, 1977).

8Insofar as the factor of substantial likelihood of success on the merits of its appeal is
concerned, our preliminary examination of the Coalition’s brief suggests no more than there
is some possibility of such success.

®The letter was sent to an individual who apparently is associated with the Coalition in
some fashion.
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mediate load facilities may be a preferable alternative to the construction of
Wolf Creek.” We will, however, carry the motion to reopen with the Coalition’s
appeal and rule definitively upon it when we render our decision on the merits.
We assume that the applicants and the staff will discuss the motion in their briefs
in response to the Coalition’s brief.!

All of the foregoing motions are denied with the exception of the Coali-
tion’s motion to reopen the record (on which decision is being reserved). The
time provided by 10 CFR §2.762(a) for the filing of the briefs of the applicants
and the staff shall commence to run on August 1, 1977.!?

It is so ORDERED.

FOR THE ATOMIC SAFETY AND
LICENSING APPEAL BOARD

Margaret E. Du Flo
Secretary to the Appeal Board

Mr. Farrar participated in the consideration of these motions and concurred in
the disposition made of them herein. He was not available, however, to review a
draft of this opinion.

'°In our unpublished order of July 1, 1977, we tolled sua sponte the time period for
responses to the motion. So long as the motion is addressed by the applicants and the staff
in their briefs, a separate response to it will not be required.

11 The time period for the filing of those briefs was tolled in our unpublished order of
June 28, 1977.
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Cite as 6 NRC 131 (1977) LBP-77-42

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD
Edward Luton, Chairman

Dr. Oscar H. Paris
Frederick J. Shon

In the Matter of Docket Nos. 50-282
50-306

NORTHERN STATES POWER
COMPANY {Spent Fuel Pool
Modification)

(Prairie Island Nuclear Generating
Plant, Units 1 and 2) July 5, 1977

Upon licensee’s motion to divide application for license amendment (which
would permit expansion of spent fuel pool) into two parts and for declaration
that one part is uncontested so as to permit immediate issuance of an amend-
ment ‘as to that part, Licensing Board rules that two contested issues exist.

Motion denied.

ORDER

Pending before us is the Applicant’s June 20, 1977, “Motion For Leave To
Divide Its Application Into Two Parts and For Determination That The First
Part Of The Application Is Uncontested.” The motion asks us to “divide” the
application into parts “A” and “B.” ‘According to the Applicant, part “A”
“would be installation, but not use, of the new racks in the small pool,” and part
“B” “would be the remainder of the authorization that has been requested, i.e.,
to install the remainder of the spent fuel pool racks and to load fuel into the
new racks.” We are asked to declare that part “A” is “not contested.” The
motion is opposed by both the Intervenor Minnesota Pollution Control Agency
(MPCA) and the Regulatory Staff. We deny the motion.

Central to the motion is its assertion that what is requested is uncontested
by any party. That premise, which we find to be simply wrong, appears to rest
solely upon Applicant’s view of the effect to be given to certain of the testimony
of Intervenor’s witness Dr. John W. Ferman. The motion recites the following:

All evidence, including all evidence by MPCA, has been presented, and the

hearings were concluded on June 17, 1977. MPCA’s witness Dr. John W.

Ferman has testified that MPCA has no technical basis to oppose installing
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sufficient racks in the spent fuel storage pool at Prairie Island to accommo-
date fuel to be generated over the next two years. Tr. 63940. Further, Dr.
Ferman has conceded that there is no reasonable alternative to installing the
proposed nonpoison racks for at least the next two years’ discharge of
spent fuel. Tr, 608-9. Therefore, MPCA has no technical basis for opposing
the lesser activity of commencing the installation of new racks in the small
pool.

From this, Applicant concludes that part “A” is “‘unopposed and is not
contested” and, therefore, the request is *‘in the same posture as an uncontested
license amendment request for which a hearing is not required, and for which
there is no matter in controversy for the Board to resolve.”

In our view, at least the following two matters would remain squarely in
contest even if the application is viewed as having been “‘divided” so as to create
the so-called part “A”:

(1) The activity involved in the part “A™ work would involve occupational

exposures of the workers who would be involved in that activity. That
is precisely the subject matter of Intervenor’s contention number 17.
Intervenor’s witness Dr. Ferman did not address that matter in his
testimony at all; nor was the subject addressed by any other witness
appearing on behalf of the MPCA. There is thus no basis for concluding
that the matter is no longer in dispute insofar as the Intervenor is
concerned.

(2) Our “Order Following Prehearing Conference” dated May 6, 1977, ad-

mitted the following contention as an issue in controversy:
Approval of the proposed license amendments would be a major
action by the Commission significantly affecting the quality of the
human environment. The National Environmental Policy Act of
1969 requires the preparation of an environmental impact state-
ment before the licenses can be amended.

Applicant has not claimed that this NEPA matter is not in contest. Indeed, it is
difficult to see how such a claim could be seriously made. As the Intervenor
points out, the activity that would be involved in the part “A” work would be
the commencement of a project for which the MPCA contends a full environ-
mental impact statement is needed. Thus, quite apart from any testimony given
by Intervenor’s witness Dr. Ferman (who gave no testimony on the NEPA issue),
the NEPA matter remains to be briefed by the parties and is fully in contest in
this proceeding.

We conclude, contrary to the assertion in Applicant’s motion, that con-
tested matters remain with respect to the activities requested to be authorized
herein. The motion is hereby denied in its entirety.
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IT IS SO ORDERED.
THE ATOMIC SAFETY AND
LICENSING BOARD
Edward Luton, Chairman

Dated at Bethesda, Maryland,
this 5th day of July 1977.
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Cite as 6 NRC 134 (1977) LBP-77-43

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

John M. Frysiak, Chairman
Marvin M. Mann
Ernest O, Salo

In the Matter of Docket Nos. 50-443
50-444

PUBLIC SERVICE COMPANY OF

NEW HAMPSHIRE, et al.

(Seabrook Station, Units
. 1and 2) July 7, 1977

Upon remand, Licensing Board issues supplemental initial decision consider-
ing possible altemative sites to the proposed site and concluding that none of
these sites are obviously superior to the proposed site, so that detailed compari-
son of proposed site and individual alternate sites is unnecessary.

SUPPLEMENTAL INITIAL DECISION
(Construction Permit)

Appearances

Thomas G. Dignan, Jr., Esq., R. K. Gad, 111, Esq., and John
A. Ritsher, Esq., for the Applicants,

Robert A. Backus, Esq., for Intervenors Seacoast Anti-
Pollution League, The Audubon Society of New Hamp-
shire, and Society for the Protection of New Hampshire
Forests.

Karin P. Sheldon, Esq., for Intervenor New England Coali-
tion on Nuclear Pollution.

Donald W. Stever, Jr., Assistant Attomey General for the
State of New Hampshire.
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Ellyn R. Weiss, Deputy Assistant Attorney General for the
State of Massachusetts.

Richard C. Browne, Esq., and Marcia E. Mulkey, Esq., for
the U.S. Nuclear Regulatory Commission.

BACKGROUND

1. The Atomic Safety and Licensing Board filed its Initial Decision in the
above-entitled matter on June 29, 1976.! That Decision authorized the issuance
of construction permits for Seabrook, Units 1 and 2, with once-through cooling
as previously approved by the Environmental Protection Agency (EPA). It also
rejected the proposed alternative cooling system of closedcycle and denied
authorization of the units in the contingency that EPA should reverse its ap-
proval of once-through cooling and sanction a closed-cycle cooling system.?

2. The Initial Decision was appealed before the Atomic Safety and Licensing
Appeal Board. During the appeal and on November 9, 1976, the EPA Regional
Administrator revoked EPA’s prior approval of the once-through condenser cool-
ing as well as the prior determinations regarding intake location.?

3. ALAB-366, filed January 21, 1977, (1) vacated the Licensing Board’s
Initial Decision insofar as it found the Seabrook site acceptable with once-
through cooling from an environmental standpoint and unacceptable with cool-
ing towers; (2) suspended the construction permits previously issued by the
Director for Nuclear Reactor Regulation; and (3) “directed (the Licensing
Board) to conduct with all due expedition the further proceedings relating to the
use of the Seabrook site with cooling towers.”™

4. On January 24, 1977, the Commission elected to review ALAB-366.° On
January 28, 1977, the Licensing Board issued a notice of hearing for March 22,
1977, on the remanded issue. This hearing was later postponed pending the
Commission Review Order. The Commission Review Order of March 31, 1977 ¢
approved the remand ordered by the Appeal Board and further directed the
Licensing Board to consider on the issue of alternate sites southern New England

! LBP-76-26,3 NRC 857 (June 29, 1976).

I, p.937.

3Public Service Company of New Hampshire, EPA Dkt. No. NH 0020338, Regional
Administrator’s Initial Decision (November 9, 1976).

4Public Service Company of New Hampshire (Seabrook Station, Units 1 and 2),
ALAB-366,5 NRC 39 (1977).

$Public Service Company of New Hampshire (Seabrook Station, Units 1 and 2),
CLI-774,5 NRC 31 (1977).

$Public Service Company of New Hampshire (Seabrook Station, Units 1 and 2),
CLI-77-8,5 NRC 503.
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sites proposed by NECNP and in the event that the Licensing Board should
“conclude that an individual comparison of Seabrook with one or more of these
sites is called for in the present circumstances, that comparison should be under-
taken whether closed-cycle or once-through cooling is to be employed at Sea-
brook.”

5. The previously postponed evidentiary hearing on the matters remanded
was commenced on May 23, 1977, (Tr. 12754) and was completed on May 26,
1977 (Tr. 13522). Direct evidence was presented by Applicants, Staff, NECNP,
and the Seacoast Anti-Pollution League (SAPL) and the Audubon Society of
New Hampshire (Audubon), acting jointly. No direct evidence was presented by
the Commonwealth of Massachusetts (Commonwealth) or the Attorney General
of the State of New Hampshire (AG). '

6. The Applicants’ direct case consisted of the testimony of a panel of nine
witnesses covering a description of a preferred closed-cycle system, Applicants’
views of that system’s environmental impacts, and a comparison of Seabrook
with natural-draft cooling towers and the various alternate sites (Applicants’
Direct Testimony No. 27, as corrected Tr. 12771-72, and appearing post Tr.
12782 hereafter cited “App. Dir. 27").

7. The Staff presented two witness panels. The first addressed the question
of the acceptability of the Seabrook site assuming the use of closed-cycle cool-
ing. (NRC Staff Supplemental Testimony on Analysis of the Acceptability of the
Seabrook Site Assuming Closed-Cycle Cooling as corrected Tr. 13216-19 appear-
ing post Tr. 13220.) The second addressed the issue of alternate sites. (NRC
Staff Supplemental Testimony on Comparison of Seabrook with Alternative
Sites as corrected Tr. 13222, appearing post Tr. 13223 hereafter cited as “‘Staff
No.2.”)

8. By motion dated July 5, 1977, Staff seeks to file Dr. Robert C. Geckler’s
affidavit correcting a portion of the Staff’s direct testimony on alternate sites.
That motion is granted.

9. SAPL and Audubon (hereafter SAPL) presented the testimony of Mr.
Tudor Richards (SAPL Ex. 16). Mr. Richards’ testimony was directed at the
effect cooling towers would have upon birds.

10. SAPL also presented a total of four other witnesses. Betsy Woodward
Proudfit (SAPL Ex. 17) addressed the question of the atmospheric effects of the
operation of natural-draft cooling towers; Mark Kelley (SAPL Ex. 15) addressed
the area of aesthetics; and Charles F. Tucker (SAPL Ex. 14) submitted testi-
mony addressing the issue of the effect of the use of cooling towers on tourism.

11. NECNP’s lone witness, Barbara Yaeman (Tr. 13480-96 and see NECNP
Ex. 26) submitted color photographs with scale drawings of the cooling towers
superimposed thereon.

12. By motion which is undated but received by the Licensing Board on
July 1, 1977, the Commonwealth of Massachusetts requests permission to late
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file findings of fact and conclusions of law originally due on June 23, 1977. That
motion is granted.

13. By motion dated July 5, 1977, NECNP seeks permission to late file
supplemental findings of fact and conclusions of law. That motion is granted.

14. Any proposed findings of fact or conclusions of law submitted by the
parties hereto, which are not incorporated directly or inferentially into this
Supplemental Initial Decision, are herewith rejected as being unsupportable in
law or fact, or as being unnecessary to the rendering of the Supplemental Initial
Decision.

15. On June 17, 1977, the EPA Administrator reversed the November 9,
1976, Initial Decision of the EPA Regional Administrator and reinstated the
Determinations of June 24, and October 24, 1975.7

16. The question arises whether the recent EPA Decision has mooted the
remanded issue of “cooling towers.” Staff argues that it has;® Applicant argues
that it has not.” What effect the EPA Decision has on the proceeding before us
will be decided by the Appeal Board.!® In this Supplemental Initial Decision the
Licensing Board consequently defers ruling on the issue of closed<cycle cooling
until the Appeal Board advises it to do so.

17. This Supplemental Initial Decision solely addresses the issue of addi-
tional alternate sites in New England as directed by the Commission in its Order
of March 31, 1977.1!

FINDINGS ON THE SOUTHERN NEW ENGLAND SITE ISSUES

18. In its Order of March 31, 1977, the Commission provided the Licensing
Board with guidelines on how to conduct the additional alternate site
comparison (see Commission’s Order, 5 NRC at 514-15). The Commission
instructs:

(1) that an application should not be denied on the basis of a comparison

between the Applicants’ proposed site and an altemative site unless the

alternative site appears to be obviously superior to the proposed site; (2)

that a cost-benefit comparison between an Applicants’ proposed site and

any alternative site must reflect the actual cost and time necessary to
complete a facility at each of the locations in question, and (3) that any

7Public Service Company of New Hampshire, EPA Dkt. No. 0020338, Case No. 76-7,
Decision of the Administrator (June 17, 1977).

8See NRC Staff Response to Applicants’ Motion for an Order Reinstating Construction
Permits,

% See Applicants’ Response to the Staff Request for a Partial Vacation of Remand.

108ee ALAB-416, June 29, 1977, 5 NRC at 1440.

11CLI-77-8,5 NRC 503.
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consideration of additional alternative sites is subject to a “rule of
reason.”??

19. There are a total of nine additional sites in New England not previously
considered. They are: the Millstone site in Waterford, Connecticut; and the
Montague site in Massachusetts; the Pilgrim site in Plymouth, Massachusetts; the
Charlestown site in Rhode Island; the Sears Island and Maine Yankee sites in
Maine; the Vermont Yankee site in Vernon, Vermont; the Connecticut Yankee
site in Haddam Neck, Connecticut; and the Yankee Atomic site in Rowe, Massa-
chusetts (App. Dir. 27 at 4445; Staff No. 2 at 5).

20. None of these sites are owned by Public Service Company of New
Hampshire, the lead Applicant in this case. The Millstone and the Montague sites
are owned by Northeast Utilities or its subsidiaries. The Pilgrim site is owned by
Boston Edison Company. The Charlestown site is owned by the United States,
but the New England Power Company has filed a construction permit applica-
tion for it. The Sears Island, Maine Yankee, Vermont Yankee, and the Yankee
Atomic site in Rowe, Massachusetts are all located outside the State of New
Hampshire (App. Dir. 27 at 4445; Staff No. 2 at 5).

21. The Millstone site now has three reactors on it and there is no evidence
there exists room for two more. In addition, its population densities are higher
than Seabrook’s (Staff No. 2 at 8).

22. The Montague site has not yet been found to be acceptable and is, at
best, a marginal site to place additional units. There is a question about availa-
bility of sufficient cooling water for additional units. A special arrangement was
necessary to assure a minimum flow from an upstream dam. Furthermore, state
limits on noise may be exceeded by any type of cooling tower (Staff No. 2 at
6-7).

23. Pilgrim already has reactors built on it (App. Dir. 27 at 45). There is no
evidence that the site has adequate room for two additional units, Pilgrim also
has a higher population density than Seabrook (Staff No. 2 at 8).

24, Charlestown, though owned by the United States, is spoken for as noted
above.

25. Sears Island has been dedicated to a fossil unit by its owner, Central
Maine Power Company (Staff No. 2 at 6; Tr. 13340).

26. Maine Yankee appears to have room for only one more unit (Tr.
13337).

27. Vermont Yankee does not have room for any additional units (Tr.
13334).

!31n applying the rule of reason a Licensing Board should consider the location of the
alternative site as it affects cost, reliability, and system balance. The Board should also
consider possible institutional and legal barriers presented by the proposed alternative site.
See CLI-77-8, 5 NRC at 540.
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28. Connecticut Yankee is unsuitable for large generating units because of
geological conditions (Staff No. 2 at 6).

29. There is no evidence that Yankee Rowe would be a suitable site for two
units the size of Seabrook (App. Proposed Findings of Fact, p. 30).

30. The number of power plant sites, nuclear or otherwise, in New England
is limited. Some southern utilities had to build base load generation outside of
their service territory (e.g. Boston Edison) because of the lack of available sites
in their own territory (App. Dir. 27 at 46). In view of the scarcity of available
power plant sites, it appears unlikely that any of the New England companies
would voluntarily part with a site it now holds for future use.

31. It had been testified earlier that the Seabrook location is ideally suited
to provide new generation for those areas in New England which would other-
wise be the most deficient, from the viewpoint of load and capacity (App. Dir.
24, post Tr. 10162 at 20). This testimony remains uncontroverted. None of the
alternate sites surpass Seabrook in this advantage.

32. Construction of generating capacity by an Applicant at alternative sites
outside his state invariably involves serious economic and scheduling disadvan-
tages, as well as institutional and legal uncertainties about the Applicant’s ability
to acquire control of the necessary exclusion area, transmission rights-of-way,
permits, taxes, and possible surcharges since most of the power generated would
effectively leave the state (Staff No, 2 at 2).

33. A relocation of the Seabrook units to any of the sites listed above at
paragraph #19 would meet with institutional and legal impediments as well as
economic and scheduling disadvantages (Tr. 13331-34; Staff No. 2 at 2; App.
Dir. 27 at 4546).

34. The Board finds that none of the alternative sites listed above at
paragraph #19 are viable alternative sites for the location of the base load
capacity proposed at the Seabrook station. It follows that an individual com-
parison of Seabrook with one or more of these sites is not called for in the
present circumstances (see CLI-77-8, 5 NRC at 54041).

CONCLUSION OF LAW

35. Based upon all of the foregoing, the Licensing Board concludes that in
view of the institutional and legal obstacles and the economic disadvantages
associated with the nine additional altemnative sites listed above as well as the
uncontroverted superiority of the Seabrook location for system reliability, an
individual comparison of Seabrook with one or more of these sites is unneces-
sary. No alternative site where nuclear units currently exist or have been planned

" is obviously superior to Seabrook.

36. IT IS ORDERED, in accordance with 10 CFR Sections 2.760, 2.762,

2.764, 2.785, and 2.786 of the Commission’s Rules of Practice, that this Deci-
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sion shall constitute the final decision of the Commission subject to the review
thereof under the above<ited rules. Pursuant to Section 2.762 exceptions to this
Supplemental Initial Decision must be filed within seven (7) days after service of
that decision and a brief in support of the exceptions must be filed within
fifteen (15) days thereafter (twenty days in the case of the Staff). Within fifteen
(15) days of the filing and service of the brief of the appellant (twenty days in
the case of the Staff), any other party may file a brief in support of, or in
opposition to, the exceptions.

. THE ATOMIC SAFETY AND
LICENSING BOARD

Marvin M. Mann, Member
John M. Frysiak, Chairman
(Dr. Emnest O. Salo concurs but was unavailable for signature.)

Dated at Bethesda, Maryland,
This 7th day of July 1977.
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Cite as 6 NRC 141 (1977) LBP-77-44

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Samuel W. Jensch, Chairman
Dr. Frank F. Hooper
Gustave A. Linenberger

In the Matter of Docket Nos. STN 50-522
STN 50-523

PUGET SOUND POWER AND LIGHT COMPANY

PORTLAND GENERAL ELECTRIC COMPANY

PACIFIC POWER AND LIGHT COMPANY

THE WASHINGTON WATER POWER COMPANY

(Skagit Nuclear Power Project, July 7, 1977
Units 1 and 2)

Upon Applicants’ motion for authority to undertake certain road and sewer
line construction, or a declaratory ruling that performance of the proposed con-
struction would not constitute “commencement of construction” within the
meaning of 10 CFR Section 50.10(c), Licensing Board rules that certain of the
road work proposed cannot be accomplished with so trivial an impact that it can
safely be said that no conceivable harm would be done to interests protected by
NEPA, and sewer work proposed is barred by both the Commission’s regulations
and the Wild and Scenic Rivers Act. Motion granted in part and denied in part.

REGULATIONS: PRE-LWA ACTIVITY

10 CFR §50.10(c) permits only that pre-limited-work-authorization activity
with so trivial an impact that it can be safely said that no conceivable harm
would have been done to any of the interests sought to be protected by NEPA
should the application for the facility ultimately be denied.
REGULATIONS: PRE-LWA ACTIVITY

For purposes of authorization of prelimited-work-authorization activity
under 10 CFR §50.10(c), the standard of “no conceivable harm” does not
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encompass detectable trivial impacts from which the ecological system will re-
cover within three to five years.

REGULATIONS: PRE-LWA ACTIVITY

Authorization of pre-limited-work-authorization activity under 10 CFR
§50.10(c) may not include work on the power plant facility or its components.

WILD AND SCENIC RIVERS ACT: APPLICABILITY TO PRE-LWA
ACTIVITIES

Authorization of pre-limited-work-authorization activity under 10 CFR
§50.10(c) may not be given where such activity would constitute commence-
ment of construction of a water resource project on a river designated for study
under the Wild Scenic Rivers Act except as that Act may permit.

INITIAL DECISION GRANTING PRE-LWA AUTHORITY FOR
ROAD CONSTRUCTION EXCEPT FOR A ZONE
150 FEET WEST OF WEISMAN CREEK, AND EXCEPT FOR THE
AREAS REQUIRING TREE REMOVAL, AND DENYING
PRE-LWA AUTHORITY FOR PROJECTED SEWER LINE

Appearances

F. Theodore Thomsen, Esq., Douglas S. Little, Esq.,
Michael A. Bauser, Esq., on behalf of Puget Sound Power
and Light Company, et al., Applicants

Roger M. Leed, Esq., on behalf of Skagitonians Concerned
About Nuclear Power (SCANP), Intervenors

Lloyd K. Marbet (Prehearing Conference Only), Eric
Stachon, on behalf of Forelaws on Board and the Coalition
for Safe Power, Intervenors

Richard M. Sandvik, Esq., Assistant Attorney General, on
behalf of the State of Oregon Department of Energy (Pre-
hearing Conference Only)

Richard L. Black, Esq. (Prehearing Conference Only),
Joseph R. Gray, Esq., Stuart A, Treby, Esq., on behalf of
the Regulatory Staff of the U. S. Nuclear Regulatory Com-
mission
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in'

Puget Sound Power and Light Company, et al. (Applicants) have filed a
motion dated June 2, 1976, and supplemented on March 4, 1977, for authority
to undertake certain construction, or a declaratory ruling that performance of
certain proposed construction activities (*‘pre-LWA” work) would not constitute
“commencement of construction” within the meaning of 10 CFR §50.10(c).!
The proposed construction includes a widening, for traffic turns near the Weis-
man Creek, of State Highway No. 20, and some roadway construction along an
extension to Hoehn Road; in addition, the improvement of a portion of an
existing road (Bacus) to the site of the proposed project, and the construction of
a project needed sewer line from the site 4.5 miles to the Sedro Woolley sewage
disposal facilities.

Implicit, also, is that the motion as supplemented seeks a ruling that the
proposed construction activities would not conflict with the prohibition within
the Wild and Scenic Rivers Act, which provides, in part, that:

.. . no department or agency of the United States shall assist by loan, grant,

license or otherwise in the construction of any water resources project . . . .

(Emphasis added) 16 U.S. C. 1276(b). -

The Skagit Nuclear Power Project, by way of brief summary, is proposed to
be constructed on Bacus Hill, which rises approximately 550 feet above the
Skagit River, and is located approximately a mile northerly from the river. The
nearest road to the proposed site is Washington State Highway No. 20 which
meanders through the Skagit Valley, through which the river flows. The valley is
largely agricultural; but there is some heavy industrial activity in the town of
Cement and in the town of Sedro Wooley, the latter being a few miles from the
mouth of the river.

State Highway 20 (SR-20) is a two-lane road of approximately 38 feet in
width, including shoulders. Below Bacus Hill, Applicants desire to widen SR-20
in order to provide a tum for traffic and then to improve by straightening the
roadway up Bacus Hill, for a distance of about 500 feet toward the proposed
site.

Applicants also desire to construct a 4-inch sewer line, which would be used
during the construction period and ultimately tied into the proposed plant for
disposal of sanitary sewage. The plant design, however, provides that no radio-
active liquids would be released to this projected sewer line. It is planned to
_undertake analyses of liquids to confirm that no radioactive substances are in the
liquids.

110 CFR §50.10(c) provides, in part, as follows: **, . . no person shall effect commence-
ment of construction of a... utilization facility . .. until a construction permit has been
issued . .. the term ‘commencement of construction’ means any clearing of land, excavation
or other substantial action that would adversely affect the environment of site . . ™"
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Hearings were held in connection with the motion on May 11th through the
13th in Seattle, with Applicants, the Regulatory Staff and the Skagitonians
(SCANP) being the active participating parties.> Most of the evidence adduced
was in relation to allegations of damage or lack of damage to the environment
from the sought to be authorized construction activities. Applicants insist that
their motion was principally directed to a declaratory ruling that no damage, or
only trivial damage, would be caused by the roadway and sewer line construc-
tion. The parties have left the Wild and Scenic Rivers determination to be made
as a legal ruling for which no other evidence was needed.

The route of the proposed sewer line will begin on the plant site, proceed
south along Bacus Road (the existing project access road), west along SR-20, in
the right-of-way north of the highway, and north along Fruitdale Road in the
right-of-way east of the county road until it crosses under Fruitdale Road to a
discharge structure and the point of connection with the existing Sedro Wooley
municipal system. Over 90 percent of the line will be located within state or
county rights-of-way, with the remainder on the plant site property. The sewer
line will consist of 4-inch sewer pipe, associated manholes and valves, an equaliza-
tion tank on the plant site, and a discharge structure at the point of connec-
tion with the Sedro Wooley system. The sewer line will cross three creeks, eight
drainage ditches and three existing roads. Except at the three creek crossings, the
pipeline will be buried on the average at a depth above five feet below grade. At
the three streams, the line will be suspended from the existing SR-20 bridge
structures. The estimated cost of construction of the sanitary sewer line is
$420,000. - O

Specifically, the road construction is proposed to consist of widening 3,000
feet of SR-20, realigning Bacus Road to a new intersection with SR-20, provid-
ing an intersection with SR-20 for the proposed new access road, and installing
traffic channelization lanes and signs at and in the vicinity of the two intersec-
tions. Work on Bacus Road and the new access road intersection will extend 500
feet and 75 feet, respectively, north of the SR-20 right-of-way. The widening
will provide left-hand turn lanes, without adding new lanes for through-going
traffic. There will be no work done on the bridge over Weisman Creek.

Most of the intersection improvement work will be within existing state and
county road rights-of-way. The bulk of the excavation will occur in the bank on
the north side of SR-20 where the new access road will be located and in the
vicinity of the Bacus Road realignment. Both areas of excavation are more than
450 feet from the Weisman Creek bridge. The remainder of the work involves fill
on both the north and south shoulders so that the roadway can be widened. The

2Intervenor Forelaws on Board had a representative at the hearings but did not interro-
gate any witnesses.
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widening tapers into the existing shoulders at the edge of the Weisman Creek
bridge.

The road work will be performed under a contract to be awarded by the
State Highway Department. The estimated cost is approximately $600,000.
Completion of the work prior to commencement of site preparation work pur-
suant to an LWA is alleged to minimize any traffic congestion that might other-
wise occur in moving heavy construction equipment from SR-20 up Bacus Road
to the construction area and during construction of the new access road. In
addition, the road work is believed by Applicants to improve the traffic safety at
the intersections of SR-20 with both Bacus Road and Hoehn Road. Bid prepara-
tion procedures have been started and the award of a contract by the State
Highway Department is not expected any sooner than early August. Under this
schedule, the road work would, if authorized, probably be started in late August
of this year and completed by mid-January of 1978,

The closest approach of any of the pre-LWA work is more than one mile
from the Skagit River and more than 3/4 of a mile from the boundaries of the
recreational river area proposed by the United States Forest Service for inclusion
in the National Wild and Scenic Rivers System.

The parties have premised their analysis of environmental damage, if any,
upon the rule of the Wolf Creek pre-LWA decision that the applicable standard is
whether the pre-.LWA work can be accomplished with . .. so trivial an impact
that it can be safely said that no conceivablé harm would have been done to any
of the interests sought to be protected by NEPA should the eventual outcome of
this proceeding be a denial of the... application.” Kansas Gas and Electric
Company, et al. (Wolf Creek Nuclear Generating Station), ALAB-331, 3 NRC
771, at 777. Affirmed by Commission, S NRC 1 at 12 (1977).

The Commission, (5 NRC 1, at 7 and 8) in its review and approval of both
the Licensing Board’s and Appeal Board’s decisions in the above proceeding,
discussed the offsite construction activity in some detail which is pertinent
here:

.. . regulations proscribe environmentally significant construction activities
associated with nuclear power plant construction—including activities be-
yond the fence—without prior Commission approval . ..

The contention that we need not consider and seek to mitigate significant
environmental impacts away from the immediate location of a proposed
nuclear facility in meetmg our NEPA obhgatlons had been considered and
rejected in the past. :

.. This Commission has assumed the necessity of considering, and where
necessary, adopting license conditions with reference to the environmental
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consequences of matters away from the immediate site of the reactor in
question.?

In further exposition, the Commission held:

We believe . . . that if we are to discharge fully our NEPA responsibilities, a
“site” for purposes of Section 50.10 must mean all the land on which the
plant and its necessary accouterments, including transmission lines and ac-
cess ways, are to be located. 5NRC 1, page 9.

Under the Wolf Creek standard, the question to be addressed is whether the
proposed activities will have “so trivial an impact that it can be safely said that
no conceivable harm would have been done to any interests sought to be pro-
tected by NEPA . . ..” Although the precise meaning of “trivial impact” was not
elaborated upon by the Appeal Board nor by the Commission, this Board notes
that the above language explicitly equates ““trivial impact™ with “no conceivable
harm.”

The Staff’s position, from the testimony of one of its witnesses, is that
“trivial impacts” are those which are either undetectable, or if detectable, are
such that the ecological system as a whole will recover within three to five years
after being disturbed (Tr. 6746-6747). In the opinion of this Board, the Staff’s
position regarding “detectable impact” is not the equivalent of the “no conceiva-
ble harm” language. If adopted, it would permit a potentially less conservative
interpretation of “trivial impact” than the Board can find technical justification
for allowing. Furthermore, the Board has no indication that the Staff intended
to substitute the interpretation of one of its witnesses for that of the Commis-
sion itself.>?

*These Commission determinations are important to illustrate that affirmative action is
taken in the making of environmental decisions by the Commission and its adjudicatory
boards respecting offsite construction activities. To this extent, and contrary to Applicant’s
contention here, the environmental decisions are not passive withdrawals from an exercise
of jurisdiction. Rather, the decision-making process is to achieve a result, either of approval
or disapproval, that affirmatively determines a course of action. This analysis is more perti-
nent to the determination of Wild and Scenic Rivers Act matters, infra, but is mentioned
here in connection with the Commission’s analysis of the nature of the process undertaken,

*2The expansion by further definition of language of a rule or policy adopted by the
Commission must be issued, of course, by the Commission and not by employees. Likewise
any additions or definitions must be issued before the proceedings begin, so that all parties
may know the applicable rules and their scope. *The courts may not accept post hoc
rationalizations for agency action . .. * (Burlington Trucklines v. U.S.,371 U.S. 156 (1962)).
Explanations or definitions are no better than rationalizations. “We cannot find a substitute
for valid agency explanation either in rationalizations of ... counsel... or the post hoc
patchwork of individual members” (Braniff Airways v. C.A.B., 379 Fed 2nd 453 (1967)).
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Impact of Road Construction

Witnesses for the Staff, Applicants and the Intervenor all testified that the
proposed road construction will expose soil surfaces to erosion. Although the
Applicants have agreed to a number of protective steps to minimize the extent
and duration of this erosion, inevitably there will be some silt runoff from
exposed areas even if the best restoration practices are used. Of major concem to
the Board is the drainage pattem and pathways this runoff will take during
heavy rains and floods, since these materials could enter one small creek in the
area which is the Weisman Creek.

This creek is utilized by a variety of salmonid fish species (Coho salmon,
cutthroat and steelhead trout). Fine grain sediments entering streams pose two
potential threats to salmonid fishes: (1) the sediments can settle into the spawn-
ing gravels and smother eggs and fish larvae; and (2) they can temporarily elimi-
nate food organisms by covering areas colonized by benthic invertebrates.

Salmon and trout eggs are normally deposited and fertilized in gravel areas
that are exposed at certain times of the year to moderate to high rates of flow.
Such areas remain clear of fine sediments when the water velocity is high but
may accumulate sediments during dry periods when the velocity is low.

Weisman Creek experiences a wide range of stream discharge rates (0.9 to
40.8 cfs) and hence a wide range of water velocities. Discharge is highest from
November to June and lowest from July through September. Coho may enter
Weisman Creek as early as mid-October for spawning. Spawning continues until
early January, and the eggs remain in the gravel several months before hatching.
Young fish emerge from the gravel in late spring. Thus the spawning and egg
incubation period of salmonid fishes in Weisman Creek corresponds roughly to
periods when discharge is high and there is generally high current velocities at
spawning sites (redds). Low velocities and low discharges occur in summer after
larvae have emerged but during a period when there are many small fish residing
in the stream. During the period when eggs and larvae are within the stream
gravels, the stream normally carries a higher load of suspended sediments than in
the summer when there are low flows. These loads are variable and fluctuate
with rainfall; but normally the velocity is high and there is little deposition of
silt while eggs and larvae are within the gravel.

If silt from construction activities enters the stream coincidental with a dry
period when velocities are low, silt could be deposited on redds. On the other
hand, if runoff from construction enters with high discharges, there likely will be
little or no damage to eggs or larvae. Hence, the above yearly cycle of spawning
activities and discharge fluctuation make possible sources of potential damage to
salmonids by silt. These are (1) from mid-October to June when eggs and larvae
may be buried and smothered and (2) from July to mid-October during low
discharge periods when stream-bottom food areas may be covered by sediment.
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A witness for the Intervenor emphasized the potentially damaging effect that
could occur from this covering up of bottom of the stream. However, none of
the parties addressed the very relevant question of how rapidly the streambot-
tom food supply might be reestablished by the subsequent recolonization of
benthic invertebrates that drift down from upstream.

The drainage pattern in the area of the proposed road work, the season of
construction, and the methods employed to excavate and restore the disturbed
soils will determine the amount of silt entering Weisman Creek. Testimony of
bot}{Applicants’ and Intervenors’ witnesses support the finding that the patterns
of drainage in the area of road excavation and filling is such that runoff water
carrying silt can directly enter Weisman Creek only from a limited area along the
SR-20 north shoulder that extends a short distance west from the Weisman
Creek Bridge.* Drainage west of this point as well as all drainage from the
roadway east of Weisman Creek will flow into a level area covered with vegeta-
tion and will enter the ground before entering the creek. Such runoff likely will
have had all silt removed by filtration before entering the creek.

The potential effects of sediments from even this limited area can constitute
conceivable harm to the ecology and the interests sought to be protected by
NEPA. The volume and particle size distribution of sediments that might be
eroded has not been quantified. Thus the Board is concerned whether or not the
sediment load imposed on the stream by the proposed road work will be within
or significantly above the range normally carried at the seasons of the proposed
effort. In addition, without complete flow data, the Board recognizes that the
risk from abnormal flow regimes may (1) either deposit silt on eggs or larvae or
(2) cover bottom food reserves with silt. Such data are essential to making a
judgment as to whether the construction impacts are in fact large or small
compared with natural fluctuations, which possibly could provide a semiquanti-
tative meaning for the word “trivial”; but the impacts on the ecology here are
clearly within the scope of the Wolf Creek decision and guide that “. . . conceiv-
able harm would have been done (if the siltation covers the spawning or destroys
the food supply) to the interests sought to be protected by NEPA...” (ie., the
natural ecology and its inhabitants) (parentheses added).

Both the Applicant and the Staff concede that some siltation will occur.
The Intervenors contend that the damage from the siltation will be substantial.

With the admission that siltation will occur, and the recognition that the
Wolf Creek decision suggests a denial of permission to undertake certain con-
struction if it is conceivable that harm will be done to the ecology, the Board
concludes that pre-LWA authority cannot be granted for the road construction

4Photographs and contour maps in evidence sdpport this contention and permit the
conclusion that drainage toward the creek cannot occur from the north shoulder beyond
about 100 to 150 feet west of the bridge.
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for a zone north and west for a distance 150 feet from Weisman Creek. This
denial is for the reason that the acquatic environmental impact for this area of
road construction is not trivial for there is conceivable harm to the interests
sought to be protected by NEPA.

The Board in its denial of pre-LWA authority for the 150 feet zone near
Weisman Creek renders its determination without prejudice to a further pre-
sentation if desired by Applicants of more complete data that will enable the
Board to more thoroughly evaluate drainage patterns and the impact of sedi-
ments from this road work area upon the salmonid populatxon of Weisman
Creek.

The consideration remains however for other impacts from pomons of the
proposed roadway work. The terrestrial impacts of the proposed road intersec-
tion improvement program described above derive from activities involving
about 8.2 acres of existing rights-of-way for SR-20 and Bacus Road, and 1.1
acres of the Applicants’ property. Only about 3.3 acres of this total will be
permanently altered, resulting from the loss of grass, forest edge, and forest
habitats and the loss of the fauna associated with these habitats. Less than one
acre involved in this permanent alteration will become additional pavement. The
1.1 acres that belong to the Applicant contain a stand of second growth timber
comprising primarily alder, some Douglas fir, fewer cedars, and a few cotton-
wood, vine maple, and hemlock. The Board has indicated on the record that it
made a site visit, and while there the Board made some observations similar to
what is reflected in the photographic exhibits that a sizeable stand of trees, on
the north side of SR-20, inhabits both areas (Bacus Road reroute and the new
access road) where new sections of roadways are proposed. These trees—esti-
mated to be approximately 120 in total number—would be removed and not
replanted. The Intervenor SCANP has provided testimony about the special,
beneficial characteristics of alder trees (including nitrogen contribution to the
soil) and about the fauna that may not survive the loss of their habitat. Although
such trees and the fauna for which they provide habitat are abundant in this area
and are not unique, their loss cannot but to some extent diminish the natural
attributes of the area, despite constituting less than one percent of the trees on
the plant site. The remaining affected acreage involves land already subjected to
the typical, periodic disturbances of highway right-of-way maintenance (ie., .
mowmg of grasses; cutting, trimming, and removal of shrubs; and spraying with
heérbicides). Subsequent to the road work disturbance, this land will be mulched,
seeded, and revegetated. It will thus be restored to what appears to the Board to
be typical, periodically disturbed highway right-of-way land.

Having carefully reviewed the above and the supporting evidence, the Board
finds that conceivable harm could result from the proposed removal of trees.
Based upon the “trivial impact” standard discussed elsewhere in this decision,
the Board finds that the removal of the trees thus constitutes an impact that is
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not trivial.5 Hence, the request for approval to remove the trees—as a pre-LWA
item of work outside of the protective umbrella of NEPA—is denied, and author-
ity is not granted to undertake any roadway construction or modification where
removal of trees is required.

During construction, there may be some temporary slowing of traffic along
the affected portion of SR-20, especially during the two-day period of one-ane
traffic while paving operations are occurring. The fact that SR-20 will be
widened for short distances beyond the ends of the Wiseman Creek Bridge
(which will not be altered) has caused the Intervenor SCANP to allege that
through traffic will be bottlenecked at the bridge. Just as now, two through
lanes-for two-way traffic will continue to exist, although during periods when
significant numbers of vehicles are entering or leaving the main road, some slow
down of through traffic may be inevitable. The Board finds, however, that the .
Applicants’ proposed changes to SR-20 do not in any significant way or extent
alter the existing arterial use characteristics of the-highway, nor impose any
undue additional risks upon persons who would continue using it in their accus-
tomed manner.

Impact of Sewer Line Construction

The proposed construction of a sewer line will, with an extension, be an
integral part of the overall project comtemplated by the Applicants. Asindicated,
the route for the proposed sewer line will be from the plant site, thence along
Bacus Road to SR-20, and along that latter road to Sedro Wooley. The sewer
will handle nonradioactive wastes since the plant design provides for separate

components to handle liquid radioactive wastes.
The Commission’s regulations governing construction of nuclear power facil-

ities contain the general prohibition to the effect that no construction of the
plant for the nuclear power generation will be permitted until a construction
permit has been issued. That issuance depends upon a resolution of all safety and
environmental considerations. The regulations do provide however for certain

"SThe definitions of “trivial” have varied among the parties. One Webster (standard)
dictionary defines the word as meaning of little worth or importance; also as, insignificant,
flimsy, etc. Applicants’ final attempt to describe the various environmental impactsas ., ..
most trivial, based on the triviality standard™ follows the often used method that perhaps
repetition of the word or derivations thereof will prove convincing.
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monitoring or reconnoitering of the site for a proposed nuclear power facility in
advance of the issuance of the construction permit. However, even for that
preconstruction activity, the regulations have specifically circumscribed limits.
In part, the pertinent regulations are as follows:

§50.10(b)® No person shall begin the construction of a production or utili-
zation facility on a site on which the facility is to be operated until a
construction permit has been issued. As used in this paragraph, the term
“construction” shall be deemed to include pouring the foundation for, or
the installation of, any portion of the permanent facility on the site, but
does not include:

(1) Site exploration, site excavation, preparation of the site for con-
struction of the facility, including the driving of piles, and construction
of roadways, railroad spurs, and transmission Jines . . .

(c)? Notwithstanding the provisions of paragraph (b) of this section, and
subject to paragraphs (d) and (3) of this section, no person shall effect
commencement of construction of a production or utilization facility sub-
ject to the provisions of §51.5(a) of this chapter on a site on which the
facility is to be operated until a construction permit has been issued. As
used in this paragraph, the term “commencement of construction” means
any clearing of land, excavation or other substantial action that would
adversely affect the environment of a site, but does not mean:
(1) Changes desirable for the temporary use of the land for public
recreational uses, necessary borings to determine foundation conditions
or other preconstruction monitoring to establish background informa-
tion related to the suitability of the site or to the protection of environ-
mental values . . . [Emphasis added.]

At the time of the adoption of Section 50.10(c) of the regulations, the

Commission issued its statement of considerations which included the follow-
ing:

(5) The amendment to §50.12 of 10 CFR Part 50 has been deleted as
unnecessary in light of the Commission’s policy of granting exemptions
from §50.10(c) sparingly and only in cases of undue hardship. (6) The
definition of “commencement of construction” in 10 CFR §50.10(c) has
been clarified and simplified by deleting the reference to “nonnuclear facili-

6&7Section 50.10(b) of 10 CFR represents the earlier than Section 50.10(c) prohibition
of any construction of integral units of a nuclear facility. Section 50.10(c) is no less forceful
and is directed to environmental concerns. The two sections have in combination the com-
plete definition of the terms “construction” and “commencement of construction.”
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* The Commission believes that onsite construction of “nonnuclear
faczlmes * would constitute “substantial action that would adversely affect
the natural environment of a site” and that specific reference to nonnuclear
facilities is unnecessary to effectuate the purposes of the prohibition. [Em-
phasis added.]

The Atomic Safety and Licensing Board concludes from the character of the
sewer line and its intended and likely use that the Commission’s regulations
prohibit the construction of the proposed sewer line until a construction permit
is issued. The sewer line will be a part of the nuclear power plant facility. The
exceptions in the Commission’s regulations to the prohibition of any commence-
ment of construction do not extend to the power plant facility or its compo-
nents, and thus no authority exists to authorize the construction.

This rejection of the Applicants’ proposed sewer line is also considered in
connection with the analysis of the Wild and Scenic Rivers Act, but mention
should be made here that the proposed construction of a sewer line is a com-
mencement of construction prohibited by both the regulations of the Nuclear
Regulatory Commission and the terms of the Wild and Scenic Rivers Act. In
view of the Commission’s consideration of “commencement of construction,” it is
not necessary to be concerned, as the Staff appears to be, whether the counsel for
the Wild and Scenic Rivers Act Administration is applying his own interpretation
or definition of commencement of construction. Applying the Commission’s
definition and description of the scope of that term, the Wild and Scenic Rivers
Act is of particular importance.

Wild and Scenic River Considerations

The Wild and Scenic Rivers Act (1968) provides for the establishment of six
rivers in the United States as wild and scenic rivers, and provides for a study of a
substantial number of more rivers for inclusion within the protection intended
for such determined waterways. The Skagit River was designated as one for
study and possible inclusion in that system. One of the bases for the Act was an
early (1960) recommendation from the National Park Service which was (as
reported in House Report No. 1623, 90th Cong., 2nd Session, page 3801 of
Legislative History):

That certain streams be preserved in their free-flowing condition because

their natural scenic, scientific, esthetic and recreational values outweigh

their value for water development and control purposes.....

Several principles were announced as basic to the consideration of the Act: the

exceptional values of free-flowing streams, state participation in the process of
including additional rivers, different streams have different values requiring dif-
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ferent means of protection in their natural conditions, and, the fact that the area
through which the streams flow may be subject to certain controls in order to
achieve the objectives for which a river is designated as a component of the
National Scenic River System. An important further principle and (pertinent
here) is described in the House Report as follows:
... streams which are not yet authorized for inclusion in the system but
that show particular promise should be given special attention for study . ..
and that, during a reasonable study period and for a time thereafter, they
should be accorded substantially the same sort of protection against Federal
agency action as is accorded those which are included. ... (Emphasis
added.)

The Skagit River, as mentioned, is in the study group category and thus
entitled to the *. .. same sort of protection against Federal agency action....”
The statutory direction for protection against Federal agency action is here
detailed again:

... no department or agency of the United States shall assist by loan, grant,

license, or otherwise in the construction of any water resources project .. ..

(Emphasis added.)

The House Report defines what a designation as a national scenic river
means, and explains further that no assistance of loan, grant, license or otherwise
means no assistance in any manner, as shown by the following:

... no Federal agency should make any loans or grants for or give any other

form of assistance to such project without assurance from the head of the

Department administering the scenic river that the project will not have a

direct and adverse effect on the river . . . . (Emphasis added.)®

In addition to the legislative history, the Regulatory Staff has received an
interpretation (Tr. 7050) of the above quoted section of the Wild and Scenic
Rivers Act from the United States Department of Agriculture Forest Service
(USDA-FS) which administers the Act. A portion of the interpretation, after
stating that the proposed pre-LWA activity involves™ ... (1) construction of a
sanitary sewer line, and (2) construction of certain improvements to access
roads . ..” continues:

The relevant questions are twofold: First, whether the proposed pre-LWA

activity would constitute commencement of construction for the entire

8The Applicant apparently overlooked this above quoted portion of the Legislative
History, though it set forth some general statements therefrom, but then asserted: “No
suggestion is given that the words ‘or otherwise’ were intended to broaden Section 7(b) to
apply to any manner of assistance by a Federal agency.” The Legislative History is to the
contrary.
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project. Second, whether approval of such activity by the Licensing Board
would be an assistance by “license, or otherwise.”

In answer to the first question, it is our opinion that pre-LWA activities of
the kind proposed would be commencement of construction of a water
resources project involving Section 7(b) application if, in the opinion of the
Licensing Board, such construction is a necessary and integral part of the
overall project. With regard to the second question, if approval of the Board
is a legal prerequisite to the Company’s undertaking the proposed pre-LWA
activities, then such approval would constitute assistance by “license, or
otherwise.”

While Applicants contend that the USDA-FS should not have defined com-
mencement of construction since that is a term for NRC interpretation, the NRC
Commission’s statement of considerations above quoted has provided the nexus
for the site and commencement of construction by defining site in (Section
50.10(c) ) which specifies that *...no person shall effect commencement of
construction ..."” which means ... any clearing of land, excavation or other
substantial action that would adversely affect the environment of a site ....”
The Commission opinion states that “site’ means *. . . all the land on which the
plant and its necessary accouterments, including transmission lines and access
ways, are to be located.” Thus, Applicants’ objection to the USDA phraseology
is not substantial.

It is clear further from the Commission’s statement of considerations that
approval of the requested pre-LWA activities here is necessary before Applicants
might proceed, and as interpreted by USDA-FS such approval would constitute a
conflict and be in violation of Section 7(b) of the Wild and Scenic Rivers Act. It
is not necessary to again cite the support for the familiar rule that an agency’s
interpretation of the Federal act that the agency is delegated to administer is
entitled to substantial and primary weight. For a nostalgic reference, however,
see Power Reactor Development Corporation v. International Union, etc. (re:
Fermi reactor) (367 U.S. 396 (1961) ).

Thus, on both NEPA environmental grounds and the application of the Wild
and Scenic Rivers Act, the authority requested for the proposed sewer line con-
struction is denied since the sewer facility will be an integral part of the overall
project. The proposed roadway construction is defined by NRC regulations to
not constitute a commencement of construction and is not precluded by the
Wild and Scenic Rivers Act. However, those portions of roadway, i.e., 150 feet
west of Weisman Creek, and the areas requiring tree removal for roadway, are
not authorized for construction in view of the NEPA considerations as hereto-
fore determined.
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Rejection of Certain Proposed Findings

The Atomic Safety and Licensing Board accepts all proposed findings of all
of the parties except to the extent shown by the following specific rulings which
reject either the entirety or a part of the identified findings:

The following Applicants’ proposed findings are rejected as not supported

by reliable, probative and substantial evidence and in the portions and for

additional reasons as stated:

13 is rejected as shown by contrary determinations made by the Board in
this initial decision.

15 in its entirety

16 is rejected in part as to effect of acquifer.

18 is rejected as contrary to determinations made by the Board.

19 in its entirety

20 is rejected in reference to drainage pattern and underground percolation
of water.

21 is rejected in reference to water drainage patterns both surface and
subsurface.

23 is rejected in reference to drainage patterns, erosion control measures
and the conclusions in reference hereto.

24 is rejected as argumentative and also rejected in reference to siltation.
25 is rejected in reference to traffic patterns.

The following Regulatory Staff’s proposed findings are rejected as not sup-
ported by reliable, probative and substantial evidence and in the portions
and for additional reasons as stated:

27 in its entirety
30 is rejected in part, in reference to permanent effects.

31 is rejected in part in reference to its conclusion of temporary character
and undetectability.

33 is rejected in part as to traffic patterns.
34 is rejected as contrary to law.

41 is rejected in reference to siltation.
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43 is rejected in reference to acquifer presence or effects,

44 is rejected in reference to drainage.

46 is rejected in reference to the acquifer discharge and effects.
48 is rejected in reference to siltation,

51 is rejected in reference to water runoff directions, filtration, and silta-
tion.

55 is rejected in reference to siltation.

56 is rejected in reference to effects of siltation.

Also rejected are the conditions proposed by the Staff in its proposed form
of Order for the reason that adequate assurance is not provided by such pro-
posed conditions for a pre-LWA decision so that adverse environmental impacts
will be avoided. In addition, while recognition is given by such proposed condi-
tions that conceivable environmental damage will occur by the proposed con-
struction advanced by the Applicants, it is clear to the Boaard that such damage
is not trivial. The Applicants have proposed a construction that in their opinion
requires no conditions in order to avoid environmental damage, and while Appli-
cants will accept the Staff’s proposed conditions, the net result is that conceivable
and substantial damage will occur, especially without a time specified within
which to undertake the proposed corrective or preventive activities that the Staff
believes necessary to avoid the environmental damage impacts.

The following Intervenor Skagitonians (SCANP) proposed findings are re-
jected for lack of reliable, probative and substantial evidence and as further
shown for the portions and reasons identified:

2 is rejected in part due to its error in quoted portions of regulations,

3 is rejected in part due to error in summary of the identified zoning
agreement.

4 is rejected in part in that the roadway is not an integral part of the
proposed plant facility.

12 is rejected in part in its references to Staff investigations.

13 is rejected in part in reference to the identified witness’s knowledge of
the environmental conditions.

14 is rejected as to uniqueness.

15 is rejected in reference to permanent character of some environmental
damage.

16 is rejected in reference to acquifer and siltation effects.
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17 is rejected in reference to acquatic insects.

18 is rejected in reference to conclusions respecting qualifications and foun-
dation evidence from the identified witnesses.

19 is rejected in reference to erosion effects of both roadway projects.

20 is rejected in reference to 20-year environmental impact on Weisman
Creek and the siltation and sedimentary deposits.

22 is rejected in reference to permanent effects of environmental damage,
23 is rejected in reference to corrective traffic arrangement.

24 is rejected as argumentative and not factual,

The following Intervenor Forelaws on Board/CFSP proposed findings are
refected as not supported by reliable, probative and substantial evidence and for
further reasons and for the portions identified: .

5 is rejected as contrary to the record and for lack of any disagreement at
the time of the proposed cross-examination with the arrangement Inter-
venor Skagitonian’s counsel would undertake the cross-examination for
all intervenors, such arrangement having been made since Forelaws on
Board/CFSP representative was not a lawyer and had not submitted a
statement showing special qualification to interrogate witnesses. In ad-
dition, Applicants’ objections appeared to convince Forelaws on
Board/CFSP representative that their intervention was not related to
the subjects of the evidence being presented.

12 is rejected in reference to the qualifications of the identified witness to
express conclusions.

13 is rejected in reference to Staff investigations.

14 is rejected in reference to permanent effects of environmental damage.
16 is rejected in reference to acquifer effects.

17 is rejected in reference to endangering of the trees.

18 is rejected in reference to qualifications of witnesses.

19 is rejected in reference to erosion and siltation effects and patterns of
occurrence,
20 is rejected in reference to the undefined permanent effects.

22 is rejected as argumentative in general and also in reference to older trees
¢, . .miles away.”

23 is rejected as argumentative and not wholly factual.
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WHEREFORE IT IS ORDERED, in accordance with the Atomic Energy
Act, as amended, the Rules of Practice of the Nuclear Regulatory Commission,
the National Environmental Policy Act, the Wild and Scenic Rivers Act, and for
the reasons given and the determinations made in the foregoing Initial Decision,
all of which are incorporated herein, that the Applicants’ request is denied for a
declaratory ruling that the construction of a sewer line and highway intersection
improvements conforms to the requirements of 10 CFR Section 50.10(c) and
the decisions rendered by the Licensing and Appeal Boards and the Commission.
The Board determines:

1.

that the proposed construction, to the extent specified in this Initial
Decision, will not be so trivial an impact that it can safely be said that
no conceivable harm will be caused to those interests sought to be
protected by the National Environmental Policy Act;

that the proposed sewer line is sought as an integral part of the pro-
posed nuclear plant facility and for reasons given in the Initial Decision
is prohibited from construction by the virtue of the Wild and Scenic
Rivers Act;

that to the extent not prohibited by the Initial Decision and Order
Applicants may proceed with the balance of the proposed construction
at their own risk (with no determination made here whether at the
stockholders’ or ratepayers’ expense), and necessity of returning the
environment to its natural condition so far as possible if eventually its
application to construct a nuclear power plant facility is denied.

ATOMIC SAFETY AND
LICENSING BOARD

Frank F. Hooper
Gustave A. Linenberger

Samuel W. Jensch, Chairman

Issued: July 7, 1977
Bethesda, Maryland

[Attachment A has been omitted from this publication but is available in the
NRC Public Document Room, 1717 H Street, N.W., Washington, D.C.]
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Cite as 6 NRC 159 (1977) LBP-77-45

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD
Marshall E. Miller, Chairman
Elizabeth S. Bowers
Edward Luton
In the Matter of Docket No, 50-564A
PACIFIC GAS & ELECTRIC COMPANY

(Stanislaus Nuclear Project,
Unit No. 1) July 8, 1977

Upon applicant’s motion for summary disposition of intervenors’ antitrust
allegations, Licensing Board rules that the motion itself and responses to it reveal
genuine issues of material fact which must be resolved at hearing.

Motion denied.

RULES OF PRACTICE: SUMMARY DISPOSITION
When a motion for summary disposition pursuant to 10 CFR §2.749 is
supported by an affidavit, the affiant must affirmatively show that he is compe-

tent to testify as to the facts stated. Mere familiarity with the negotiation of
contracts does not constitute such a showing with respect to those contracts.

RULES OF PRACTICE: SUMMARY DISPOSITION

A motion for summary disposition pursuant to 10 CFR §2.749 must be
supported by a statement of material facts as to which there is no genuine issue.

RULES OF PRACTICE: SUMMARY DISPOSITION
Motions for summary disposition pursuant to 10 CFR §2.749 are analogous

to motions for summary judgment under Rule 56, F.R. Civ. P, and the same
standards generally apply.
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RULES OF PRACTICE: SUMMARY DISPOSITION

In a complex antitrust proceeding, motions for summary disposition pursu-
ant to 10 CFR §2.749 are not favored.

RULES OF PRACTICE: SUMMARY DISPOSITION

Motions for summary disposition pursuant to 10 CFR §2.749 should not be
granted unless the entire record shows a right to summary disposition with such
clarity as to leave no room for controversy and establishes affirmatively that the
adverse party cannot prevail under any circumstances.

ATOMIC ENERGY ACT: ANTITRUST JURISDICTION

Under Section 105c of the Atomic Energy Act, the Commission must hold a
hearing on antitrust issues if the Attorney General so recommends or, in the
absence of such a recommendation, if antitrust issues are raised by a person in
the manner required by the Commission’s rules or regulations.

ORDER DENYING MOTION OF
PACIFIC GAS AND ELECTRIC COMPANY (APPLICANT)
FOR SUMMARY DISPOSITION

Petitions for leave to intervene and for a prelicensing antitrust review under
Section 105c¢ of the Atomic Energy Act of 1954, as amended (42 U.S.C.
§2135(c)) were filed on October 15, 1976, The Petitioners are the Northern
California Power Agency (NCPA), the State of California Department of Water
Resources (DWR), and the Cities of Anaheim and Riverside, California (Cities).
On December 13, 1976, the Pacific Gas and Electric Company (Applicant) filed
an answer to all three petitions together with a motion for summary disposition.

By Memorandum and Order dated April 15, 1977, the Atomic Safety and
Licensing Board designated to rule on intervention petitions granted all three
petitions and ordered that an antitrust hearing be held. The Board further ruled
that it did not have jurisdiction to hear the motion for summary disposition. It
concluded that such a motion was not ripe for adjudication until intervention
had been granted and a hearing ordered. The Appeal Board on May 20, 1977,
sustained the decision of the Licensing Board for intervention petitions
(ALAB400), holding that the Board below correctly held that it lacked jurisdic-
tion to pass upon the motion for summary disposition. It further held that the
second or “hearing” board, which may or may not have the same composition as
the “intervention” board which preceded it, would consider Applicant’s motion.
The Appeal Board at page 1178 of 5 NRC 1175 also stated:
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All that need be added is that, notwithstanding the applicant’s dark fore-
bodings respecting ‘“delay”™ in an ‘“‘era of increasing energy shortages,” there
is every reason to assume that the summary disposition motion will be
considered with appropriate dispatch. A special prehearing conference is
. now scheduled for July 8, 1977. The motion is on the agenda and the other
parties must respond to it prior to that date.

The other parties have seasonably responded to Applicant’s motion, the
Cities on June 22, NCPA and DWR on June 23, and the Staff on June 29, 1977,
This Licensing Board as reconstituted! has carefully considered Applicant’s mo-
tion for summary disposition, all exhibits thereto, and all of the answers filed by
the other parties, as well as the arguments of counsel on July 8, 1977. The Board
has concluded that Applicant’s motion for summary disposition should be
denied because its motion and answers to the three petitions to intervene, as well
as the petitions themselves and the answers to Applicant’s motion, show the
existence of numerous genuine issues of material fact which are in dispute, and
Applicant is not entitled to judgment as a matter of law.

Motions for summary disposition on the pleadings are governed by Section
2.749 of the Commission’s Rules of Practice (10 CFR Section 2.749). This
section reads in pertinent part as follows:

(a) Any party to an initial licensing proceeding may, at least ten (10) days
before the time fixed for the hearing, move, with or without supporting
affidavits, for a decision by the presiding officer in that party’s favor as to
all or any part of the matters involved in the proceeding. There shall be
annexed to the motion a separate short and concise statement of the mate-
rial facts as to which the moving party contends that there is no genuine
issue to be heard. ...

(b) Affidavits shall set forth such facts as would be admissible in evidence
and shall show affirmatively that the affiant is competent to testify to the
matters stated therein. The presiding officer may permit affidavits to be
supplemented or opposed by depositions, answers to interrogatories or fur-
ther affidavits. When a motion for summary decision is made and supported
as provided in this section, a party opposing the motion may not rest upon
the mere allegations or denials of his answer; his answer by affidavits or as
otherwise provided in this section must set forth specific facts showing that
there is a genuine issue of fact. If no such answer is filed, the decision
sought, if appropriate, shall be rendered. . ..

1By Notice of Reconstitution of Board, dated May 24, 1977, Marshall E. Miller was
designated Chairman to succeed Daniel M. Head, who was unavailable for further service on
the Board.
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(d) The presiding officer shall render the decision sought if the filings in the
proceeding, depositions, answers to interrogatories and admissions on file,
together with the statements of the parties and the affidavits, if any, show
that there is no genuine issue as to any material fact and that the moving
party is entitled to a decision as a matter of law .. ..

Clearly, Applicant is not entitled to summary disposition on the pleadings
alone as a matter of law. The Intervention Board considered the totality of the
circumstances pleaded in the intervention petitions, which it summarized as
allegations that PG&E has established and maintained monopoly control over
the generation, transmission and wholesale sale of power in its service area, and
that it has exercised control over access to alternate sources of bulk power
supply in its service area and throughout California, in a manner inconsistent
with Sections 1 and 2 of the Sherman Act and Section 5 of the FTC Act. The
Board further identified 11 respects in which NCPA alleged that the conduct of
PG&E established and maintained a situation inconsistent with those antitrust
laws (Order, 5 NRC at 1026-1028). Similar and additional allegations of preda-
tory conduct were made by DWR, and the Board identified 8 particularizations
of conduct inconsistent with antitrust laws (Order, S NRC at 1029-1031). The
Cities also alleged anticompetitive conduct by PG&E in connection with the
California Power Pool and the Seven Party Agreement. The Intervention Board
found that these allegations were sufficient to warrant intervention under 10
CFR §2.714, and the Appeal Board summarily affirmed the grant of interven-
tion “on the basis of the opinion of the Licensing Board, with which we find
ourselves in essential agreement” (ALAB-400, 5 NRC 1176). The Appeal Board
further observed that an “examination of the specific averments of the several
petitions convinces us that the Board below correctly concluded that the plead-
ing requirements in antitrust matters which were laid down by us in Wolf Creek
have been fully satisfied here” (5 NRC at 1176). Thus, it is clear that the
pleadings are sufficient to allege anticompetitive conduct on the part of PG&E,
and cannot be attacked as such as a matter of law. Although PG&E is entitled to
file a motion for summary disposition on the pleadings “with or without sup-
porting affidavits” under Section 2.749(a), it is not “entitled to a decision asa
matter of law” on the pleadings under subparagraph (d) of that section.

There is also a serious question whether PG&E has complied with the affi-
davit requirements of Section 2.749(b). That section states that affidavits “shall
set forth such facts as would be admissible in evidence and shall show affirma-
tively that the affiant is competent to testify to the matters stated therein.”
William B. Kuder in his verification stated that he is presently serving as a
consultant to PG&E, and that he “represented the Company as counsel in con-
nection with the negotiation of many of the contracts discussed in the foregoing
Answer,” and that all statements of fact set forth therein are true and correct,
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“to the best of his knowledge, information and belief” (emphasis supplied). This
falls somewhat short of showing affirmatively that Mr. Kuder is competent to
testify in the form of admissible evidence to all of the facts contained in a
discursive and argumentative motion. Familiarity with the negotiation of many
contracts is far from such an affirmative showing. However, in the interest of an
expeditious prelicensing antitrust review, the Board will consider the motion on
the merits.

Neither is PG&E entitled to a summary decision on the basis of its motion
being supported by affidavits under Section 2.749(b). Subsection (a) clearly
requires that “There shall be annexed to the motion a separate, short and con-
cise statement of the material facts as to which the moving party contends that
there is no genuine issue to be heard.” PG&E has failed to file this required
statement of material facts. Such a requirement is not merely a procedural
technicality, but it is of substantive significance. This statement is necessary in
order to impose upon other parties a duty to file a statement of material facts as
to which it is contended there exists a genuine issue to be heard, under penalty
of having uncontroverted material facts deemed to be admitted. It is necessary
for the Board to have this of having uncontroverted material facts deemed to be
admitted. It is necessary for the Board to have this information in a readily
available form in order to evaluate the merits of a motion for summary disposi-
tion. PG&E’s lengthy (77 pages plus numerous exhibits) and argumentative mo-
tion for summary disposition wholly fails to comply with the requirement of a
concise statement of material facts as to which there is no genuine issue.

Motions for summary disposition under Section 2.749 are analogous to
motions for summary judgment under Rule 56 of the Federal Rules of Civil
Procedure, and the same standards are generally applied in considering the ap-
propriateness of terminating a proceeding without an evidentiary hearing.? Ac-
cordingly, summary disposition is only authorized where the moving party is
entitled to judgment as a matter of law, where it is quite clear what the facts are,
and, where no genuine issue remains for trial.*> In determining such a motion,
the record will be viewed in the light most favorable to the party opposing the
motion. The opposing party need not show that he would prevail on the factual
issues, but only that there are such issues to be tried.* It is also well settled that
summary judgments are not favored in complex antitrust litigation. As the Su-
preme Court has observed:

3 Alabama Power Co. (Joseph M. Farley Nuclear Plant, Units 1 and 2), ALAB-182,7 AEC
210, 217 (1974); Public Service Co. of New Hampshire (Seabrook Station, Units 1 and 2),
LBP-74-36, 7 AEC 877, 878-879 (1974).

3 Sartor v. Arkansas Natural Gas Co., 321 U.S. 620, 627 (1944).

“Poller v. C.B.S., Inc., 368 U.S. 464,473 (1962); American Manufacturers Mut., Inc. Co.
v. American Broadcasting-Paramount Theaters, Inc., 388 F.2d 272, 280 (2nd Cir. 1967).
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.. [S}ummary procedures should be used sparingly in complex antitrust
litigation where motive and intent play leading roles, the proof is largely in
the hands of the alleged conspirators, and hostile witnesses thicken the plot.
It is only where the witnesses are present and subject to cross-examination
that their credibility and the weight to be given their testimony can be
appraised. Trial by affidavit is no substitute for trial by jury which so long

has been the hallmark of “‘even handed justice.””*

It has also been held that a motion for summary judgment “should not be
entertained before discovery has been completed in antitrust cases in which the
relevant facts are disputed and intent to injure is an issue.””®

As the Staff correctly notes, the motion for summary disposition by PG&E,
standing alone, demonstrates that there are genuine issues of material fact to be
resolved. This motion contains numerous denials of facts pleaded in the various
petitions, coupled with attempts to persuade the Board to adopt its version of
factual controversies. The following examples sufficiently indicate that no judg-
ment can be rendered on the merits without an evidentiary hearing:

1. Paragraph 7 (@) is an outright falsehood. . .. This allegation is an ex-

ample of NCPA’s “big lie” technique. (Motion of PG&E, pp. 51-52.)

2. Both allegations made by NCPA are simply incorrect insofar as they
refer to existing SMUD contracts. (/d., p. 64.)

3. DWR claims that PG&E has consistently refused to permit DWR to use
the California segment of the Pacific Northwest Intertie for any interstate
transmission, “‘a refusal based solely on PG&E’s desire to exploit fully its
monopoly on transmission facilities”. ... Both the basic charge and the
assertion as to PG&E’s motions are unfounded. (Id., pp. 94-95.)

4. DWR alleges that this [SMUD] contract . .. the first point is a distor-
tion of the relevant contract provision . .. The second point is simply un-
true. (/d., pp. 95-96.)

S. With regard to priority in purchasing surplus energy given to the Cali-
fornia companies by the Seven Party Agreement, PG&E states that “a fair
consideration of circumstances leading to the signing of the Agreement, its

SPoller v. Columbia Broadcasting System, Inc., 368 U.S. 464, 473 (1962). See also
United States v. Diebold, Inc., 369 U.S. 654 (1962); Fortner Enterprises, Inc. v. United
States, 394 U.S. 495 (1969).

$George C. Frey Ready-Mixed Concrete, Inc. v. Pine Hill Concrete Mix Corp., No.
75-7698 (2d Cir., May 6, 1977), Antitrust & Trade Reg. Rep. (BNA) No. 814, pp. A-6, 7.
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purpose, and the relationship of the parties to it will demonstrate. .. . (/d.,
p. 82))

When the answers to the motion filed by the Intervenors are considered, it is
manifest that there are many disputed issues of fact requiring resolution. For
example, NCPA cites many facts to rebut the assertion of PG&E that it has not
acted to prevent the development of “public power” (Answer of NCPA to
motion of PG&E, pp. 18-30). There are disputes concerning alleged refusals to
wheel power (/d., p. 34), as well as unreasonable restraints on the San Luis
facility (/d., p. 37), and on the effect of various contracts (/d., pp. 3840). Many
controversies exist regarding the nature and effect of the California Power Pool
and the Seven Party Agreements (Id., pp. 41-48). DWR asserts that it was ex-
cluded from “secret negotiations” between PG&E and the Department of Jus-
tice, which resulted in commitments which failed to preclude anticompetitive
conduct (Response of DWR, pp. 19-21). '

In short, the answers of the other parties to the PG&E motion for summary
disposition are replete with disputed issues involving material facts. The applica-
ble principles have been judicially described as follows:

It is well settled that summary judgment should not be granted unless the

entire record shows a right to judgment with such clarity as to leave no

room for controversy and establishes affirmatively that the adverse party
cannot prevail under any circumstances. Neither should summary judgment
be granted if the evidence is such that conflicting inferences may be drawn
therefrom, or if reasonable men might reach different conclusions. (Phoenix
Savings and Loan, Inc. v. Aetna Cas. & Surety Co.,381 F.2d 245,249 (4th
Cir. 1967).)

Finally, PG&E contends that the issues raised by the Intervenors are mooted
by the Commitments accompanying the Attorney General’s advice letter. We do
not agree, and regard this issue as settled by the Decision of the Appeal Board in
Wolf Creek, which stated:

In the case at bar, the Attorney General recommended that no hearing

would be necessary provided the Commission inserted specified conditions

in the Wolf Creek license. The suggested conditions were ones which the

Attorney General believed adequate to assure smaller utilities in the appli-

cants’ service area access to power produced by that nuclear facility. See pp.

562-563 above. The applicants have agreed to those conditions; consequent-

ly, no hearing is needed insofar as the Attorney General is concerned if they

are included among the terms of the license.

The second situation which may necessitate a formal antitrust proceeding—
and the one with which we are concerned here—is described in the Joint
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* Committee Report which accompanied the enactment of Section 105c in
1970. [See n. 10, supra.] In the case where the Attomey General does not
recommend a hearing “but antitrust issues are raised by another in 2 manner
according with the Commission’s rules or regulations, the Commission
would [then] be obliged to give such consideration thereto as may be
required by the Administrative Procedure Act and the Commission’s rules or
regulations.” [Joint Committee Report, p. 30.] (Kansas Gas & Electric Co.
et al. (Wolf Creek Generating Station, Unit No. 1), ALAB-379, 1 NRC 559,
565-566) (1975).)

We have here given consideration to the antitrust issues properly “raised by
another,” the Intervenors, and have concluded that such issues should be re-
solved in an evidentiary hearing.

For the foregoing reasons, the motion for summary disposition filed by
Applicant, Pacific Gas and Electric Company, is denied. Inasmuch as the disposi-
tion of this motion could have an impact upon the framing of issues and the
establishment of a discovery schedule, and since its resolution is based upon the
sufficiency of the motion and its supporting affidavit and exhibits which have
been filed previously, this order is entered at the conclusion of the arguments on
summary disposition and prior to the hearing of other matters in the special
prehearing conference of July 8, 1977.

IT IS SO ORDERED.

THE ATOMIC SAFETY AND
LICENSING BOARD

Elizabeth S. Bowers, Member
Edward Luton, Member
Marshall E. Miller, Chairman

Dated at Bethesda, Maryland,
this 8th day of July 1977.
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Cite as 6 NRC 167 (1977) LBP-7746

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Sheldon J. Wolfe, Chairman
Dr. Paul W, Purdom
Frederick J. Shon

In the Matter of Docket Nos. STN 50-556
STN 50-557
PUBLIC SERVICE COMPANY OF OKLAHOMA
ASSOCIATED ELECTRIC COOPERATIVE, INC.
WESTERN FARMERS ELECTRIC COOPERATIVE,
INC.

{Black Fox Station, Units 1 and 2) July 20, 1977

Upon motions filed by applicant and staff for summary disposition of cer-
tain environmental contentions of two intervenors, Licensing Board analyzes
affidavits and statements submitted by the parties to determine whether or not
genuine issues of materal fact exist.

Motions granted in part and denied in part.

NEPA: COST-BENEFIT ANALYSIS

In striking a cost-benefit balance pursuant to NEPA, Licensing Board must
consider intervenor’s contention that the somatic and genetic effects of low level
gaseous and liquid radioactive discharges, which are as low as reasonably achiev-
able, have not been adequately assessed.

ORDER RULING ON MOTIONS
FOR SUMMARY DISPOSITION
AND LISTING BOARD QUESTIONS

On April 1, 1977, Applicant and Staff respectively filed motions for sum-
mary disposition regarding certain environmental contentions of two Interve-
nors. The two Intervenors are Citizens Action For Safe Energy (CASE) and Mrs.
Tlene Younghein. On April 15, 1977, said Intervenors responded to the Staff’s
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motion and on May 13, 1977, responded to Applicant’s motion. On April 19
and on April 20, 1977, the Staff and Applicant respectively responded to each
other’s motion. Thereafter, during the course of the Section 2.752 prehearing
conference on June 27, 1977, oral arguments were heard on certain of the
contentions subject to summary disposition. As hereinafter discussed under
heading I, we grant in part and deny in part the motions for summary disposi-
tion. As reflected in our Order of July 1, 1977, written direct testimonies
relating to contentions which are not dismissed herein shall be filed within
fourteen days after the instant Order is issued. Further, under heading II, the
Board has set forth various questions, and it is requested that the parties submit
written direct testimonies in response thereto within fourteen days after the
instant Order is issued.

1. RULINGS ON MOTIONS FOR SUMMARY DISPOSITION
Contention 4

Intervenors contend that the Applicant has not adequately demon-
strated compliance with 10 CFR Part 50, Appendix A, Criterion 2, and Part
100, Appendix A, with respect to the Black Fox, 1 and 2 site, in that the
G-value selected for the Safe Shutdown Earthquake is too low.

It is unnecessary to summarize the arguments of the parties. While the Staff
agrees with Applicant’s conclusion that an intensity of VII (Modified Mercalli) is
conservative for the Black Fox Plant and that an acceleration of .12g is an
adequate acceleration for seismic design of the plant, it notes that one of its
members feels that taking into account the record of historical seismicity, its
limited nature and lack of definite correlation with structure, the more conserva-
tive assumption of MM VII-VIII should be used as a basis for determining the
safe shutdown earthquake. An individual dissent in and of itself does not create
a controverted issue of material fact; however, said dissent has evoked our inter-
est. Accordingly, Applicant’s motion for summary disposition is denied and we
will hear the evidence on this contention.

Contentions 11 and 36
Contention 11
Intervenors contend that the Applicant has not demonstrated that the

radioactive liquid and gaseous releases during normal operation of Black
Fox, 1 and 2, will meet the requirements of 10 CFR Part 50, Appendix I.
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Applicant moves for summary disposition, and is supported by the Staff.
Applicant asserts as facts as to which there is no genuine issue to be heard:
A. Applicant has demonstrated that Black Fox, Units 1 and 2, will meet
the requirements of 10 CFR Part 50, Appendix I, by conservative calcu-
lations of expected releases, pathways, and exposure doses.

B. Applicant’s calculations have been based upon an analysis of the design
of Black Fox, Units 1 and 2, and the Black Fox site and have been
verified by calculations in.accordance with draft regulatory guides.

Applicant relies upon the affidavit of Dr. Robinson to the effect that con-

servative calculations, performed according to the methods outlined by appropri-
- ate Regulatory Guides and drafts of such Guides, indicate that the requirements
of 10 CFR Part 50, Appendix I, will be met. -

Intervenors allege that “Dr. Bertell’s deposition and Dr. Huver’s testimony
(Intervenors Supplemental Answers to Staff Interrogatories) create questions of
fact for trial,” but they do not see fit to tell us what these questions are, In fact,
as Applicant points out, Dr. Bertell’s deposition suggests that she disagrees not
with whether the design meets the regulation but with the validity of the regula-
tion itself which would not be a matter properly before this tribunal. Southern
California Edison Company, et. al. (San Onofre Nuclear Generating Station,
Units 2 and 3), ALAB-268, 1 NRC 383,400 (1975).

The Board concludes that there is no triable issue of fact. Accordingly, the
motion is granted.

Contention 36

Intervenors contend that the Applicant and the Regulatory Staff have
not adequately assessed the somatic and genetic effects of the low level
gaseous and liquid radioactive discharges which will result from the normal
operation of Black Fox, 1 and 2, on humans, including but not limited to,
persons engaged in shipping operations on the McClellan-Kerr Navigation
Channel, as well as the plants, fish, waterfowl and wildlife.

Applicant moves for summary disposition, as supported by Dr. Robinson’s
affidavit, and asserts that the following facts are uncontroverted:

C. Applicant’s calculations take into account persons engaged in shipping
operations on the McClellan-Kerr Navigation Channel.

D. Radiation doses which are low as reasonably achievable for humans in

accordance with 10 CFR Part 50, Appendix I, are acceptably low for
other animals and plants.
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Staff opposes summary disposition on the ground that the design’s compli-
ance with 10 CFR Part 50 does not preclude the Board from assessing the
biological effects of releases within regulatory limits and including such effects
in the general examination of impact which is mandated by NEPA. Intervenors
simply assert that these effects must be considered.

The Board heard oral argument on this matter at the prehearing conference
on June 27, 1977. We understand Applicant’s position to be that the very
presence of Appendix I to 10 CFR Part 50 in the Commission’s regulations
implies that, as a part of the rulemaking proceeding which produced the regula-
tions, the Commission itself gave adequate consideration to the environmen<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>