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PREFACE

This is the eighth volume of issuances (1 - 776) of the Nuclear Regulatory
Commission and its Atomic Safety and Licensing Appeal Boards, Atomic Safety
and Licensing Boards, and Administrative Law Judge. It covers the period from
July 1, 1978 to December 31, 1978.

Atomic Safety and Licensing Boards are authorized by Section 191 of the
Atomic Energy Act of 1954, These Boards, comprised of three members con-
duct adjudicatory hearings on applications to construct and operate nuclear
power plants and related facilities and issue initial decisions which, subject to
internal review and appellate procedures, become the final Commission action
with respect to those applications, Boards are drawn from the Atomic Safety
and Licensing Board Panel, comprised of lawyers, nuclear physicists and engi-
neers, environmentalists, chemists, and economists. The Atomic Energy Com-
mission first established Licensing Boards in 1962 and the Panel in 1967.

Beginning in 1969, the Atomic Energy Commission authorized Atomic Safety
and Licensing Appeal Boards to exercise the authority and perform the review
functions which would otherwise have been exercised and performed by the
Commission in facility licensing proceedings. In 1972, that Commission created
an Appeal Panel, from which are drawn the Appeal Boards assigned to each
licensing proceeding. The functions performed by both Appeal Boards and
Licensing Boards were transferred to the Nuclear Regulatory Commission by the
Energy Reorganization Act of 1974, Appeal Boards represent the final level in
the administrative adjudicatory process to which parties may appeal. Parties,
however, are permitted to seek discretionary Commission review of certain
board rulings. The Commission also may decide to review, on its own motion,
various decisions or actions of Appeal Boards.

The Commission also has an Administrative Law Judge appointed pursuant
to the Administrative Procedure Act, who presides over proceedings as directed
by the Commission.

This volume is made up of pages from the six monthly issues of the Nuclear
Regulatory Commission publication Nuclear Regulatory Commission Issuances
{NRCI) for this period, arranged in chronological order. Cross references in the
text and indexes are to the NRCI page numbers which are the same as the page
numbers in this publication.

Issuances are referred to as follows: Commission--CLI, Atomic Safety and
Licensing Appeal Boards--ALAB, Atomic Safety and Licensing Boards--LBP,
and Administrative Law Judge--ALJ.

The summaries and headnotes preceding the opinions reported herein are not
to be deemed a part of those opinions or to have any independent legal sig-
nificance.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:

Victor Gilinsky, Acting Chairman
Richard T. Kennedy
Peter A. Bradford

In the Matter of Docket Nos. 50-443
50-444

PUBLIC SERVICE COMPANY OF

NEW HAMPSHIRE, et al.

(Seabrook Station, Units 1 and 2) July 17, 1978

The Commission denies applicants’ motion to postpone the effec-
tiveness of the order in CLI-78-14, 7 NRC 952, suspending the units’ con-
struction permits until 21 days after the EPA Administrator’s cooling
system decision is rendered.

RULES OF PRACTICE: MOTIONS

Postjudgment motions for relief are not favored by the regulations
governing Commission review of Appeal Board decisions, 10 CFR
§2.786(b)(7), and will not normally be granted absent a showing of ‘‘ex-
traordinary circumstances.”’

MEMORANDUM AND ORDER

Public Service Company of New Hampshire (PSCO) has filed with us a
““Motion for Modification of Order of Suspension in Light of Subsequent
Events’’ asking us to delay the effectiveness of our June 30, 1978, order
suspending the construction permits for the Seabrook projects as of 6 p.m.,
Friday, July 21, 1978. The subsequent events PSCO refers to are comple-
tion of hearings by the Environmental Protection Agency concerning the
cooling system for the facility and the prospect that the Administrator of
EPA may render his decision on the matter within a matter of days follow-




ing July 21. We are asked to postpone the effectiveness of our suspension
order until 21 days after the Administrator’s decision is rendered.’

We called for the views of the parties on the PSCO motion and we
directed our Acting General Counsel to write to the EPA’s General Counsel
to determine the date she expected the Administrator to issue his decision on
Seabrook. The EPA General Counsel responded, saying that *“ . . . we
believe the Administrator will be able to issue a decision early in August,
perhaps as early as the first week.”’? Intervenors NECNP and SAPL/Audu-
bon have opposed PSCO’s motion on various grounds, The NRC staff also
opposed the motion, although staff’s position (which was written before the
EPA reply) was predicated primarily on the uncertainty as to the timing of
EPA action.? ‘

We have decided to deny PSCO’s motion. Postjudgment motions for
relief are not favored by our regulations. Cf. 10 CFR §2.786(b)(7). PSCO
has not shown the “‘extraordinary circumstances’ that we normally would
require to modify our judgment once it has been rendered. Cf. Federal Rule
of Civil Procedure 60(b)(6); Ackermann v. United States, 340 U.S. 193, 199
(1950). As we said in our June 30 decision ‘‘we can assume nothing about
the outcome [of the EPA proceeding],”” 7 NRC 952, 957. The Ad-
ministrator may or may not approve once-through cooling for Seabrook.
Were we to grant PSCO’s motion, construction could continue at Seabrook
through August. Should EPA disapprove open-cycle cooling, our ability to
consider alternative sites as required by law would have been prejudiced.
We do not believe that such prejudice is justified in the absence of any
showing by PSCO of greater injury than we already took account of in our
June 30 decision.

The allegation of changed circumstances on the timing of an EPA deci-
sion* works both for and against applicant’s motion. An earlier EPA deci-
sion would reduce the amount of construction work performed on the proj-

'PSCO also asks us to amend our order so that it would become void automatically if EPA
should approve once-through cooling for Seabrook. Since we cannot know in advance exactly
how the Administrator will rule, even assuming approval of once-through cooling, this request
is denied.

2The letters are available for inspection at the NRC Public Document Room, 1717 H Street,
N.W., Washington, D.C.

3A request for a limited appearance was filed with us by the New Hampshire State Building
and Construction Trades Council, et al. We are treating that request as if it were an application
to file as amici and grant it. New Hampshire has also filed with us a motion similar to PSCO's
motion which we will treat as if it were an amicus filing, We are not, however, relying upon or
accepting the affidavits filed by amtici.

“The EPA estimate is not significantly different from the timing we considered possible on
June 30, namely late August. Consequently, PSCO’s claim of changed circumstance is not
strong.




ect and thus the effect that work could have on our NEPA analysis. Never-
theless, an earlier EPA decision, if it favors once-through cooling, may also
serve to lessen the harm to PSCO and to the workers by reducing the
suspension time. PSCO counsel told us in oral argument that if his client
knew a suspension would be relatively short, it could keep most of its work
force in place and restart work relatively easily, while if construction were
halted for a substantial period, the work force would scatter and restart
would be delayed while workers were rehired and retrained.

If after an EPA decision is issued, PSCO files with us a motion for rein-
statement of its construction permits, we will address that issue immedi-
ately.

For the reasons stated above, PSCO’s motion to modify our June 30,
1978, decision is denied.

It is so ORDERED.

For the Commission

Samuel J. Chilk
Secretary of the Commission

Dated at Washington, D.C.,
this 17th day of July 1978.

[The attachments have been deleted from this publication but are available
in the NRC Public Document Room, 1717 H Street, N.W., Washington,
D.C.]

Commissioner Kennedy Dissenting:

The Commission’s refusal to extend the period of time allowed for the
shutdown of Seabrook is, in my view, both unfortunate and unnecessary.
There can be no significant environmental impacts arising out of continued
construction during the short period expected before the EPA Ad-
ministrator’s decision, estimated now to be about 3 weeks. I do not believe
that a final decision on alternative sites could be swayed—or even in-
fluenced—by an additional 3 weeks of construction. Further, as the Com-
mission has acknowledged, the effect on the labor force will be severe.

To better understand the position we find ourselves in, it is important to
realize that the July 21 suspension date chosen by the Commission is not
based on any firm evidence of the actual time needed for an orderly shut-




down. The Commission simply assumed that the full-scale construction
underway in July would require a longer period to wind down than the
relatively low level of activity underway during the previous suspension
which followed the decision of the EPA Regional Administrator. A sug-
gested effective date of July 21 would give 3 weeks for winding down con-
struction, and that period was thought to be reasonable by the Commission.
I do not mean to imply that the date was picked arbitrarily, merely that a
longer, or even shorter, period might just as easily have been adopted. In
any event, when the Commission picked July 21 as the suspension date, it
believed that the EPA decision on the cooling system was at least 2 months
away. Were construction to continue that long or longer, it was felt by my
colleagues that the cost-benefit balance could be tipped irrevocably in favor
of Seabrook, or at least that the increased investment would be impossible
to ignore in later decisions. But had the Commission known that an EPA
decision would be made, for example, on July 23, it seems most unlikely
that July 21 would have been set as the suspension date—to have done so
absent a compelling reason would have needlessly hurt the applicant and
others. On the other hand, had we known for a fact that neither the EPA
decision nor our own cooling tower inquiry would be available for a much
longer period, 12 months for example, I myself would have agreed with the
majority in ordering suspension.

Clearly, somewhere between these two examples lies a threshold. On one
side of the threshold, we should stop construction to protect the integrity of
the decisionmaking process. On the other side, stopping construction can
only result in grave injury to our licensing process, the applicant, and
others.

In this case, delaying the suspension date for some reasonable period is
clearly appropriate in view of EPA’s projection as to the date of its deci-
sion. That agency’s announced determination to expedite its decision make
it virtually certain that one of the two unresolved issues that led the Com-
mission to suspend construction will be resolved much earlier than had been
anticipated in June. Thus the threat that continued construction might
result in a fait accompli is markedly lessened. If EPA approves once-
through cooling, adherence to the July 21 date would inflict substantial
costs on the applicant, its workers, and ultimately on its customers, virtu-
ally to no purpose. If the EPA decision disapproves once-through cooling,
delay of the date for suspension will have permitted only a small increment
of additional work—an amount that I cannot believe would be decisive in a
comparison between Seabrook and another site. Thus, I believe the
threshold for suspension has not been reached here.

It may be argued, of course, that delay of the suspension date puts an
unfair burden on the Administrator of EPA, pushing him to make a hasty,




and therefore possibly inadequate, decision in order to avoid the inherent
costs of a suspension. Indeed, SAPL/Audubon make this point tlearly
when they state *“ . . . the Administrator should not be faced with the
realization that it will be up to him whether or not to stop work.’’! But this
argument is more persuasive in the opposite direction. If the Commission
stops construction before the Administrator’s decision, he may feel under
even greater pressure. Each day that publication of his decision is delayed
will be another day of unemployment for 1,800 workers. The economic
burden on consumers and taxpayers, though less readily calculable, will also
have to be taken into account.? If the suspension order is modified, the Ad-
ministrator will be given the time necessary to reach a sound decision.

The Commission’s rigid adherence to its July 21 suspension date, even
though it recognizes that that date was based upon a mistaken assumption,
serves no valid purpose to offset the needless hardship it causes. I must,
therefore, respectfully dissent.

1See, Memorandum Brief in Opposition to the Motion of the Applicants for Modification of
Order of Suspension, July 12, 1978, page 3.

25ee, Motion of the Applicants for Modification of Order of Suspension, July 10, 1978, at
page 6; Motion of the State of New Hampshire . . . , July 13, 1978, pages 5-7; Statement on
Behalf of New Hampshire State Building and Construction Trades Council, et al., July 12,
1978, at pages 2-4.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSION:

Joseph M. Hendrie, Chairman
Victor Gilinsky

Richard T. Kennedy

Peter A. Bradford

FLORIDA POWER & LIGHT

COMPANY

{St. Lucie Plant, Unit Nos. 1 Docket Nos. 50-335A
and 2) 50-389A

(Turkey Point Plant, Unit Nos.3 Docket Nos. 50-250A
and 4) 50-251A

July 27, 1978

Upon consideration of the United States Court of Appeals decision in
Gainesville Utilities Department and City of Gainesville, Florida v. Florida
Power & Light Company (5th Cir., Civil No. 76-1542), which held that the
NRC licensee involved in these proceedings had violated Section 1 of the
Sherman Act, the Commission addresses a number of questions to the staff,
the Department of Justice, the licensee, and other parties inquiring as to the
courses of action which the Commission might take pursuant to §105a of
the Atomic Energy Act, as amended.

ORDER

The Commission notes a recent decision of the Fifth Circuit, Gainesville
Utilities Department and City of Gainesville, Florida v. Florida Power &
Light Company, Civil No. 76-1542. The defendant in that action is an NRC
licensee, holding operating licenses for its St. Lucie No. 1 and Turkey Point
Nos. 3 and 4 plants and a construction permit for St. Lucie No. 2. In the
Gainesville case, the court of appeals, reversing and remanding a decision
of the district court, held that the evidence compelled a finding that FP&L
conspired to divide the market for electric service, in violation of Section 1
of the Sherman Act. The court of appeals remanded the case to the district
court for further findings, and to determine appropriate relief. The




Gainesville case was brought to the attention of the Commission by counsel
for the Florida Cities.
Section 105a of the Atomic Energy Act, as amended, 42 U.S.C. 2135a,
provides that
In the event a licensee if found by a court of competent jurisdiction . . .
in an original action in that court . . . to have violated any of the pro-
visions of [certain antitrust laws] in the conduct of the licensed activity,
the Commission may suspend, revoke, or take such action as it may
deem necessary with respect to any license issued by the Commission
under the provisions of this Act.

The Commission has not previously had occasion to conduct a 105a pro-
ceeding. We would like to obtain the views of the licensee, the Florida
Cities, the Department of Justice, the staff, and other interested parties
which address the following questions:

1. Should the Commission initiate a 105a proceeding at this time, or
should it await the completion of the remanded aspects of the Gainesville
case? Our interest in this question extends to the legal requirements, if any,
the Commission may have under Section 105a and the administrative and
practical aspects of a decision to either proceed toward or defer a 105a pro-
ceeding.

2. Should any 105a proceeding be consolidated with the current 105c an-
titrust hearing on the St. Lucie 2 plant, and are the possible efficiencies
gained in consolidation reason to convene the 105a inquiry now?

3. If initiation of a 105a proceeding is not appropriate at this time, when
should the Commission consider initiating such an inquiry? Would action
be appropriate after completion of the district court proceedings? Should
the Commission also await the results of related appeals, if any?

Submissions responding to these questions and addressing any other
matters considered relevant to the Commission’s disposition of this matter
should be received by the Commission no later than August 25, 1978. Reply
submissions will be considered if received by September 5, 1978.

It is so ORDERED.

For the Commission

Samuel J. Chilk
Secretary of the Commission

Dated at Washington, D.C.,,
this 27th day of July 1978.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING APPEAL BOARD

Alan S. Rosenthal, Chairman
Dr. W. Reed Johnson
Jerome E. Sharfman

In the Matter of Docket No. 50-320

METROPOLITAN EDISON
COMPANY, et al.

(Three Mile Island Nuclear
Station, Unit No. 2) July 19, 1978

Upon appeal from LBP-77-70, 6 NRC 1185, which authorized the issu-
ance of an operating license, the Appeal Board upholds the Licensing
Board’s decision on emergency planning but orders a further hearing (to
be held before it) on the question of future aircraft crash probabilities. It
declines to suspend the license pending such hearing. The Appeal Board
also declines to reopen the record on emergency planning and defers its
decision on radon-222 pending the outcome of procedures outlined in
ALAB-480, 7 NRC 796.

EMERGENCY PLAN: CONTENT

Live tests and drills involving the general public are not essential to an
adequate emergency plan. Drills for personnel assigned responsibilities
under the plan are required.

EMERGENCY PLAN: CONTENT
The people responsible for implementing the emergency plan do not

have to have expert knowledge of the effects of radioactivity in order for
the emergency plan to be effective.




RULES OF PRACTICE: PETITION TO REOPEN THE RECORD

The proponent of a motion to reopen the record bears a heavy burden.
Normally, the motion must be timely and addressed to a significant issue.
Kansas Gas & Electric Company (Wolf Creek Generating Station, Unit No.
1), ALAB-462, 7 NRC 320, 339 (1978). If an initial decision has been
rendered on the issue, it must appear that reopening the record might
materially alter the result, Where a motion to reopen the record is untimely
without good cause, the movant must demonstrate not only that the issue is
significant but also that the public interest demands that the issue be further
explored. Vermont Yankee Nuclear Power Corp. (Vermont Yankee Nuclear
Power Station), ALAB-138, 6 AEC 520, 523 (1973); id., ALAB-167, 6 AEC
1151-52 (1973).

RULES OF PRACTICE: PETITION TO REQPEN THE RECORD

Criteria for reopening the record govern each issue; the fortuitous cir-
cumstance that a proceeding has been or will be reopened on other issues is
not significant. Georgia Power Company (Alvin W. Vogtle Nuclear Plant,
Units 1 and 2), ALAB-291, 2 NRC 404, 413-414 (1975).

EMERGENCY PLAN: PROTECTION OF PERSONS OUTSIDE LPZ

Commission regulations do not require consideration in a licensing
proceeding of the feasibility of devising an emergency plan for the protec-
tion (in the event of an accident) of persons outside of the low population
zone. New England Power Company (NEP, Units 1 and 2), et al., ALAB-
390, S NRC 733, 747 (1977).

EMERGENCY PLAN: CONTENT

The type of accident that might occur at a particular plant is irrelevant
to planning for emergency evacuation. The criteria for emergency planning
are based on Part 100 which assumes radiation releases from a hypothetical
major accident.

EMERGENCY PLAN: CONTENT
The vesting of certain emergency plan responsibilities (particularly those

related to monitoring) in an applicant does not contravene the Price-Ander-
son Act, 42 U.S.C. 2210.
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ATOMIC ENERGY ACT: SCOPE OF INFORMATION REQUIRED
FOR LICENSING (AIRCRAFT CRASHES)

The concept of analyzing aircraft hazards in terms of probabilities has
had longstanding acceptance within the Commission. Long Island Lighting
Company (Shoreham Nuclear Power Station), ALAB-156, 6 AEC 831, 845-
46 (1973).

RULES OF PRACTICE: APPELLATE PROCEDURE

A party may not raise issues on appeal which were not raised below.
Tennessee Valley Authority (Hartsville Nuclear Plant, Units 1A, 2A, 1B,
2B), ALAB-463, 7 NRC 341, 351-52 (1978).

ATOMIC ENERGY ACT: SCOPE OF INFORMATION REQUIRED
FOR LICENSING (ATIRCRAFT CRASHES)

The consequences of a greater than design basis aircraft crash need not
be explored, inasmuch as the probability of such a crash is so low that the
plant need not be designed to withstand it, notwithstanding what its con-
sequences might be.

OPERATING LICENSE: SUSPENSION

Nuclear facilities may be allowed short-term operation if it is determined
on the record that a still unresolved safety question has no application to
such operation.

TECHNICAL ISSUES DISCUSSED: emergency plans; aircraft crash risk.

Messrs. George F. Trowbridge and Ernest L. Blake,
Jr., Washington, D. C., for the applicants, Metropoli-
tan Edison Company, Jersey Central Power and Light
Company, and Pennsylvania Electric Company.

Mr. Chauncey R. Kepford, State College, Penn-
sylvania, for the intervenors, Citizens for a Safe En-
vironment and York Committee for a Safe Environ-
ment.

Ms. Karin W. Carter, Assistant Attorney General of
Pennsylvania, Harrisburg, Pennsylvania, filed a brief
for the Commonwealth of Pennsylvania.
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Mr. Stuart A. Treby (Messrs. Henry J. McGurren,
Gregory H. Fess, and Lawrence J. Chandler on the
brief) for the Nuclear Regulatory Commission staff,

DECISION

Unit No. 2 of the Three Mile Island Nuclear Station (TMI-2), located
adjacent to a similar unit on an island in the Susquehanna River about 12
miles from Harrisburg, Pennsylvania, received a construction permit in
November 1969, prior to enactment of the National Environmental Policy
Act (NEPA). Therefore, no environmental review was performed in con-
nection with the application for that permit. Subsequently, after the appli-
cants (Metropolitan Edison Company, er al.) had sought an operating
license, a Licensing Board undertook to consider both (1) those environ-
mental and safety questions bearing upon the issuance of such a license; and
(2) whether, as a result of a complete environmental review, the previously
issued construction permit should be continued, modified, terminated, or
appropriately conditioned to protect environmental values.!

On December 19, 1977, the Licensing Board issued an initial decision in
which it concluded that the construction permit should remain in effect and
authorized the Director of Nuclear Reactor Regulation to make findings
requisite to issuance of a full-term operating license (subject to specified
environmental conditions).2 Exceptions to that decision were filed by Citi-
zens for a Safe Environment and the York Committee for a Safe Environ-
ment, joint intervenors below.? Those intervenors also moved us to stay the
effectiveness of the initial decision. In ALAB-456, 7 NRC 63 (January 27,
1978), we denied the motion.

The intervenors renewed their stay request before the Commission.4
They stressed, as they had before us,’ their disagreement with the Licensing
Board’s rejection of their claim that the environmental review of the nuclear
fuel cycle had not correctly dealt with the effects of radon (Rn-222) releases
generated by mill tailings produced in the course of the mining and milling
of uranium. In ALAB-456, we had held that this claim was ‘‘barred as a

ISee 10 CFR Part 50, Appendix D, Section C (1974 ed.).

2L BP-77-70, 6 NRC 1185. An operating license (DPR-73) was issued on February 8, 1978.
See 43 Fed. Reg. 7073 (February 17, 1978).

3An appeal was also filed by a nonparty; we dismissed it for that reason. ALAB-454, 7 NRC
39 (January 23, 1978).

40n February 27, 1978, they also sought a judicial stay of the operating license authoriza-
tion, but the court of appeals denied their request. Kepford v. NRC, No. 78-1160 (D.C. Cir.,
March 8, 1978).

5The issue was before us both through the intervenors’ exceptions and as part of the stay
request.
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matter of law for the reason that it constitutes an impermissible attack upon
a generic regulation of the Commission’’—Table S-3 of 10 CFR 51.20(c).¢
The Commission, however, as was within its (but not our) authority, agreed
with the intervenors that the radon release values in Table S-3 were incor-
rect and accordingly set aside that portion of the table. CLI-78-3, 7 NRC 307
(March 2, 1978). Although it denied the requested stay, the Commission
directed us to review the issue ‘‘as though no Rn-222 release figure had been
determined by regulation in Table S-3.”" Id. at 310. With that in mind, and
following discussion of the matter with the parties at oral argument, we
remanded the radon issue to the Licensing Board for further consideration.
ALAB-465, 7 NRC 377 (March 27, 1978). But subsequently, in an order
encompassing all the cases before us involving the radon matter, we deter-
mined that one particular proceeding pending before a licensing board’
should be treated as the “‘lead case,”” with supplementary material to be re-
ceived in other cases (including this one) where appropriate. Philadelphia
Electric Company (Peach Bottom Atomic Power Station, Units 2 and 3), ef
al,, ALAB-480, 7 NRC 796 (May 30, 1978). As a result, we vacated the
remand in ALAB-465. The radon issue remains before us pending the pur-
suit of the procedures outlined in ALAB-480.8

Now ripe for disposition are the remaining issues raised by the inter-
venors on appeal. Only two are sufficiently substantial to warrant discus-
sion: the adequacy of the applicants’ emergency plan and the probability of
a crash of a heavy aircraft into the plant. With respect to the former ques-
tion, the intervenors have moved to reopen the evidentary record. We have
reviewed their claims and have found insufficient cause either to reopen the
record on the emergency plan or to disturb the result reached by the Li-
censing Board on that question. As for aircraft crashes, our review has led
to a different result. The record does enable us to find reasonable assurance
of safety given present levels of aircraft traffic in the vicinity of the plant.
But it contains sufficient inconsistencies and ambiguities relative to aircraft

67 NRC at 65. The Licensing Board had applied the Table S-3 values; the intervenors’
position was that those values were erroneous. But that Board also admitted into evidence (and
permitted cross-examination on) testimony proffered by the intervenors (and responsive
testimony offered by the staff) on the health effects of radon releases and the effect of such
releases on the comparative nuclear-coal cost-benefit balances. Without determining whether
such testimony constituted an impermissible challenge to Table S-3, and granting arguendo
the correctness of the intervenors’ analysis, the Board determined the radon impact *‘to be of
negligible materiality’’ and insufficient to alter the comparison between the nuclear and coal
alternatives. 6 NRC at 1224,

TDuke Power Company (Perkins Nuclear Station, Units 1, 2, and 3), Docket Nos. STN
50-488, STN 50-489, STN 50-490.

80n July 14, 1978, the Perkins Licensing Board rendered its partial initial decision on the
radon matter. LBP-78-25, 8 NRC 87.
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crash probabilities over the life of the plant that we must order a further
hearing on that question. There is, however, no need to suspend the opera-
ting license pending the outcome of that hearing.?

I. EMERGENCY PLANNING

A. The Final Safety Analysis Report (FSAR) for every operating license
application must include “‘[p]lans for coping with emergencies.”” 10 CFR
50.34(b)(6)(v). While it need not include the ‘‘details of these plans and the
details of their implementation,’’ the FSAR must at least describe certain
defined elements ‘‘to an extent sufficient to demonstrate that the plans
provide reasonable assurance that appropriate measures can and will be
taken in the event of an emergency to protect public health and safety and
prevent damage to property.”” 10 CFR Part 50, Appendix E, Part III
(emphasis supplied).!0

The emergency plan for this reactor appears in Section 13.3 of the
FSAR, as supplemented by Appendix 13A. Additional descriptive material
relating to the plan was presented by a panel of the applicants’ witnesses
(Herbein, et al., prepared testimony, fol. Tr. 757) and by two witnesses
sponsored by the Commonwealth of Pennsylvania (fol. Tr. 801). The staff
both reviewed the plan in its Safety Evaluation Report (SER, §13.3) and
presented testimony on it (Van Niel, prepared testimony, fol. Tr. 1701).

In general, the plan anticipates that ‘‘the station will be self-sufficient
in handling emergency conditions’’ but that ‘“outside agencies will be called
upon as needed’’ (FSAR, §13.3.1). The applicants are to be responsible for
initially detecting the occurrence of an accident or event giving rise to an
emergency situation; taking corrective action (where possible); assessing

9This Board’s sua sponte review of the remainder of the record has disclosed no other error
warranting corrective action.

Insofar as intervenors® request for financial assistance is concerned, the Commission has
held that no such assistance is to be granted in a proceeding of this type. Nuclear Regulatory
Commission (Financial Assistance to Participants in Commission Proceedings), CL1-76-23, 4
NRC 494 (1976). We and the licensing boards are, of course, bound by that ruling. Detroit
Edison Company (Greenwood Energy Center, Units 2 and 3), ALAB-376, 5 NRC 426, 428
(1977).

1%The elements of an emergency plan which are identified in the regulations pertain to,
inter alia, the organizational structure relied upon for coping with emergencies; communica-
tions systems to be used to keep various involved organizations informed of matters bearing
upon their responsibilities, the means for determining the magnitude of radioactive releases;
identification of first aid, decontamination, and treatment facilities; training of and drills for
persons charged with emergency planning responsibilities; and criteria for determining the
appropriateness of reentry into the facility and resumption of operations. 10 CFR Part 50,
Appendix E, Part IV,
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potential offsite and onsite effects; and timely notifying local, State, and
Federal authorities (Herbein, ef al., pp. 1, 4). Among the authorities that
might assist in responding to an emergency are the State and local (Dauphin
County) civil defense organizations, the Pennsylvania Bureau of Radio-
logical Health (BRH), the State Police, local fire departments, and the NRC
Brookhaven Assistance Group (id., pp. 3-4, 10). The record includes agree-
ments between the applicants and various outside organizations spelling out
the responsibilities the organizations would assume.

Stated in an extremely simplified way, the sequence of activities follow-
ing an accident or incident, or other cause of radioactive release, would be
as follows. The occurrence of the event would be detected, and its severity
assessed, by means of instruments located onsite and monitored in the
control room (and confirmed and augmented by portable equipment) (see
Herbein, et al., p. 5; also, LBP-77-70, 6 NRC at 1201-02). Thereupon, the
applicants would notify first the State Council of Civil Defense duty officer
(who is available at all times) and then (as necessary) the State Police, a
nearby medical center, and NRC (Herbein, ef al., p. 10; Tr, 792). In the
event of the most serious type of incident, the occurrence would become
known in seconds, and the duty officer would be notified within 5 minutes
(Tr. 1606). That officer in turn would notify the county civil defense orga-
nization (ibid.), which is also manned without interruption (Molloy, pre-
pared testimony, fol. Tr. 801, p. 3), and the BRH duty officer. BRH would
confirm the notification by recontacting the applicants (Tr. 1611, 1745,
1827A). .

The information provided by the applicants to the State and local orga-
nizations would vary depending upon the nature of the event in question
(Tr. 767-68); in all instances, however, it would include such data as might
be available to assist in determining whether (and in what area) evacuation
was called for. The applicants would also make a recommendation as to
evacuation (Tr. 1606-07), but the State would make the final determina-
tion, based upon the advice of BRH (Herbein, et al., pp. 3-4; Tr. 1363-64,
1481-82, 1625, 1654-57). The Dauphin County Civil Defense organization,
acting through local fire and police departments and local civil defense per-
sonnel, would carry out the evacuation.

The Environmental Protection Agency has promulgated guidelines
which would call for protective action to avoid doses to individuals in excess
of 5 rem whole body of 25 rem to the thyroid.!! The applicants’ evidence
indicated that, assuming the occurrence of the maximum hypothetical acci-
dent postulated under 10 CFR Part 100, nondispersive atmospheric condi-
tions, and the transport of radioactive material in the direction of the

"Herbein, et al., p. 9.
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greatest number of people near the site (i.e., north, toward Middletown,
Pennsylvania), those dose levels would not be exceeded (1) within 45 min-
utes of the time of the event at a distance of 1 mile from the site; (2) within
3 hours at a distance of 2 miles from the site (on the fringe of the more
densely populated areas of Middletown); (3) within 5 hours in the center
of Middletown; and (4) at any time beyond 4.8 miles from the site (Herbein,
et al., pp. 8, 9). The Director of the Dauphin County civil defense organi-
zation (Kevin J. Molloy) testified that, in these circumstances, no more than
15,000-18,000 persons would have to be evacuated (Molloy, supra, p. 7;
Tr. 1409, 1447-48, 1452). He concluded that ‘‘we could effect and complete
an evacuation of this type within the period allotted us’’—i.e. less than 1
hour for persons located closest to the island, less than 3 hours for those on
the edge of the more densely populated areas of Middletown, less than 5
hours for those in the center of Middletown, and ‘‘a couple more hours”
out to 5 miles (Molloy, pp. 10, 6; Tr. 1411). The staff determined that the
organization and procedures proposed were adequate and that the appli-
cants’ plan satisfied applicable requirements (Van Niel, pp. 4-5). The Licen-
sing Board agreed, finding the emergency and evacuation plans to be ‘‘both
adequate and workable.”’ 6 NRC at 1206.

B. With this background in mind, we turn to the particular criticisms
leveled against the emergency plan by the intervenors. Both before the
Licensing Board and on appeal, the intervenors have asserted that the plan
is “‘inadequate and unworkable’’ for several discrete reasons—viz:

The plans were based upon the unproven and questionable assumptions

that all necessary officials will be available at all times, will know how to

respond and will react promptly, and that members of the public will
respond to a radiological emergency and allow themselves to be evac-

uated. . . .

Brief on appeal, p. 8. They additionally have advanced two legal claims:
that the Board improperly limited the scope of their cross-examination, and
that the plan is inconsistent with the Price-Anderson Act. We will treat
these matters seriatim,

1. Central to the intervenors’ challenge to the adequacy of the evacua-
tion plan is their expressed belief that ‘‘live tests and drills’’ are essential.
They reason that radiological emergencies are different from other emer-
gencies and that the effectiveness of the plan can be ascertained only
through tests involving the potential evacuees.

The evidence, however, is to the contrary. Witnesses for the Common-
wealth expressly discounted the need for or desirability of live drills. The
Director of Civil Defense for Dauphin County questioned whether such
drills would be meaningful and whether most people would participate; in-
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deed, he suggested that they might praove counterproductive inasmuch as a
real emergency was not likely to conform to a test situation and an ap-
propriate response to one might not be an appropriate response to the other
(Molloy, p. 13; Tr. 1463). On the basis of a Stanford Research Institute
study, substantiated by his personal knowledge of two events in Penn-
sylvania, the Deputy Director of the State Council on Civil Defense ex-
pressed a similar view (Williamson, prepared testimony, fol. Tr. 801, p. 10).
He specifically pointed to (1) a planned extensive public evacuation exercise
in Erie, Pennsylvania, in which actual public participation had been
“‘minimal’’ and (2) the successful evacuation within approximately 4 hours
of more than 100,000 people from Wilkes-Barre in the wake of Hurricane
Agnes (ibid.). To the same effect, see also Tr. 1463, 1468-69 (Molloy); Tr.
1642-43 (applicants’ witness); Tr. 1829-32, 1938-42 (staff witness); but ¢f.
Tr. 1835 (recognizing ‘‘some diversity of opinion”’ in this area). According-
ly, the Licensing Board’s rejection of the intervenors’ thesis regarding live
drills (6 NRC at 1206) is well-founded in the record. 2

Closely tied to the intervenors’ claim regarding the need for live drills is
their assertion below that a predicate to a successful emergency plan is
knowledge on the part of those who would be evacuated of the nature and
consequences of radiological events.!3 As in the case of live drills, however,
the record firmly establishes that such knowledge is not necessary. Indeed, a
staff witness who had participated in the review of the emergency plan testi-
fied, on the basis of his more than 5 years’ experience in emergency plan-
ning, that ‘‘the general population reacts more readily, fears more readily
things which it knows nothing about’’ (Tr. 1852); and that, when con-
fronted with such an event, a person “‘generally responds to people who tell
him what to do to protect his health. . . . It is the fear of the unkown that
makes [people] act’’ (ibid.).

2. Although discounting the need for live drills involving the public, the
witnesses for the Commonwealth, the applicants, and the staff all ac-
knowledged the desirability of drills for personnel assigned responsibilities
under the emergency plan.! The plan provides for such drills by applicants’

12We note that about a year ago the Commission denied a rulemaking request which sought
a general requirement for licensees to conduct an *‘actual evacuation drill’” as a precondition
for obtaining a license. 42 Fed. Reg. 36326 (July 14, 1977).

The assertion does not appear to have been directly advanced on the intervenors’ appeal.

14An emergency plan must include, inter alia, **[p]rovisions for testing, by periodic drills, of
radiation emergency plans to assure that employees of the licensee are familiar with their speci-
fic duties, and provisions for participation in the drills by other persons whose assistance may
be needed in the event of a radiation emergency.”” 10 CFR Part 50, Appendix E, Part IV.I.
Significantly, the appendix lacks any requirement or suggestion that live drills involving the
public be included in an emergency plan.
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personnel and others charged with responsibilities under the plan. See
FSAR, App. 13A, §13A.10; Herbein, et al., pp. 11-12; Molloy, p. 12, and
Tr. 1457; Williamson, pp. 9-10; Van Niel, p. 4 and Tr. 1829-30.

The intervenors’ only challenge to these provisions (aside from the
failure to involve the general public, as discussed above) appears to rest on
their assumption that the drills are announced in advance and hence are not
“‘random.’’ This assumption is not justified. It is founded wholly on the
acknowledgement by an applicants’ witness that some drills are scheduled
and the participants so advised (Tr. 786-88, 793). But the same witness
indicated that such notice is given for only one-third to one-half of the drills
(Tr. 793) (see also Tr. 1079).

It bears noting that the provision for drills for Unit 2 parallels the
requirement in effect under the emergency plan for Unit 1 (Tr. 1655). A
staff witness testified, without contradiction, that he had observed two full-
scale drills at Unit 1 and ““in my opinion the drills [were] probably some of
the best drills that I have seen conducted, wider in scope than I have seen in
other areas, and the emergency planning as a whole has proven to me, or
has been shown to me as being much more than adequate’’ (Tr. 1856).

3. The intervenors challenge the adequacy of the training program for
persons who will carry out an emergency plan.! Specifically, they claim that
the plan can be effective only if those persons have expert knowledge of the
effects of radioactivity. But they point to no evidentiary foundation for that
proposition.!¢ Indeed, all the testimony on this subject contradicts the inter-
venors’ conclusion. Mr. Molloy emphasized that he is able to fulfill his
evacuation responsibilities effectively without specialized knowledge of
radiation. He maintained that his evacuation personnel are adequately
trained to carry out their responsibilities and, additionally, have expert
assistance available to assist them—primarily from BRH and the applicants
(Molloy, p. 5). Further, one of his staff members is a radiological defense
officer (Tr. 1356-58, 1361) and several hundred persons in Dauphin County
have been trained in radiological monitoring and are available to assist in
an emergency, in most instances as volunteer firefighters (Tr. 1359-60). Ap-
proximately 50 percent of those who might aid in an evacuation have either

15An emergency plan must include *‘[p]rovisions for training of employees of the licensee
who are assigned specific authority and responsibility in the event of an emergency and of
other persons whose assistance may be needed in the event of a radiation emergency.”” 10 CFR
Part 50, Appendix E, Part IV.H.

161n support of the proposition, they rely solely upon Mr. Molloy’s admissions that his only
special knowledge of radigtion (or of the consequences of radiation) is derived from a week-
long seminar on emergency planning for nuclear facilities (Tr. 1355-56, 813-14, 837; see also
Tr. 1567). Plainly, that evidence provides no basis whatsoever for the point intervenors are
attempting to make.
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taken Pennsylvania’s radiological monitoring course (as Mr. Molloy did)"’
or had other radiological training (Tr. 1449-50).

Even more important, Mr. Molloy insisted that those responsible for an
evacuation would not need *‘detailed knowledge™ of the event compelling
that action (Molloy, p. 6). Rather, useful knowledge would be strictly
limited and of a different genre:

What we need to know is generally the nature of the problem, secondly
what segment of the public will be or could be affected, and what ac-
tion on our part is recommended. With this information, our organiza-
tional structure and communications capabilities allow us to respond
very quickly, calling upon and coordinating whatever groups or agencies
the situation dictates.

Ibid.; see also Tr. 1363. To the same effect, see Tr. 1686-87 (applicants’
witness). Mr. Molloy expressed confidence that his organization had (or
would have available to it) adequate knowledge of this sort (Molloy, pp.
5-6, 10-11; Tr. 1370-73, 1722-24),

On this score, the staff testimony went even further. It pointed to an
Environmental Protection Agency study (EPA-520/6-74-002, June 1974)
analyzing some 500 events—including floods, fires, hurricanes, explosions,
and release of toxic substances—that had prompted evacuation. The study
had found no statistically significant difference in the effectiveness of
evaucation with an emergency plan and without such a plan. A staff witness
opined that the study was relevant “‘because it talks about the movement of
people. The reason for the movement, I think, is of secondary importance®’
(Tr. 1828). He added that the staff nonetheless believes it prudent that there
be “‘proper training and planning on the part of the officials responsible for
evacuation® (Tr. 1833). Another staff witness attributed the emergency
plan requirement to the Commission’s concept of ‘‘defense in depth” Tr.
1834).

Finally, Mr. Molloy pointed to the wide variety of emergency situa-
tions in which his organization had successfully carried out evacuations
(Molloy, p. 11). He specifically mentioned floods, a plane crash, a passen-
ger bus accident, a train derailment (ibid.), and natural gas seepage (Tr.
1361-62). And he unequivocally stated that his actions did not depend on
detailed knowledge of these matters (Tr. 1362).

Given this evidentiary record, the Licensing Board’s conclusion that the
effectiveness of State and local officials will not be hampered by a lack of
technical training in radiological matters (6 NRC at 1206) is manifestly
correct,

YSee n. 16, supra.
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4. The intervenors’ remaining factual challenge to the Licensing Board’s
evacuation determination is somewhat vague and diffuse; we understand
it, however, to question the ‘‘availability at all times’ of ‘‘officials’’
charged with evacuation responsibilities. Although their brief on appeal
does not specifically identify the “‘officials’’ intervenors have in mind, it
seems probable that the intended reference was either to State (or local)
civil defense or to radiological health personnel.

a. No evidence of record casts doubt upon the testimony that the
State civil defense duty officer is available continuously and that Dauphin
County civil defense headquarters is likewise always staffed (Herbein,
et al., p. 10; Molloy, p. 3; Van Niel, p. 2). Moreover, in every test of the
communications system, whether announced or random, the State or
county official sought to be reached was available (Tr. 792-94).

b. Insofar as BRH personnel are concerned, we have seen that those
individuals serve as radiological advisers to State and local civil defense
personnel and, under the evacuation plan, would advise as to the appro-
priateness of evacuation in a given situation (see pp. 15, 18, supra). BRH
also engages in offsite monitoring following an accident (Tr. 1075-76, 1668-
69). Further, both Mr. Herbein (the applicants’ witness) (Tr. 1607, 1625)
and Mr. Molloy (Tr. 1363-64) indicated that the receipt of advice from a
knowledgeable source (such as BRH) was perhaps the most significant
element in determining whether evacuation should occur (as well as the area
involved).

At the hearing below, the intervenors questioned whether budgetary
curtailments would make BRH unavailable for or incapable of performing
its assigned functions. Their inquiry was founded on a public announce-
ment of the Pennsylvania Department of Environmental Resources (BRH’s
parent organization), dated May 13, 1977, to the effect that a budget cut
for the 1977-78 fiscal year approved by the Pennsylvania Seante would
result in a drastic curtailment of that department’s services, including, inter
alia, a reduction in the ‘‘radiologic health environmental monitoring pro-
gram and emergency response capability’’ (Bd. Exh, 1, Tr. 1081-82).

But the record contains more than enough to support the conclusion
that others could fulfill BRH’s responsibilities under the emergency plan,
The applicants indicated that, if necessary, they would notify NRC and
make specific recommendations to achieve a substitution for BRH’s capa-
bilities (Tr. 1570-71). And there are clear indications that State and local
civil defense officials are willing to rely upon advice provided by the appli-
cants or NRC, either in conjunction with that of BRH or indepdent of it
(Tr. 1363-64, 1368, 1499-1500, 1541, 1720-21, 2467, 2529-32). Beyond that,
the staff stated that it would require resort to one or more of a number of
available means to fill the “‘void in the overall emergency preparedness®’
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created by any inability of BRH to provide expected services (Tr. 1780-82;
1748-49).!® Still further, the staff pointed out that it will keep track of the
Commonwealth’s continuing ability to fulfill its assigned responsibilities
(Tr. 1078-79, 1087, 1746). Notwithstanding the intervenors’ claim to the
contrary, the record amply supports the conclusion that others could take
over the functions assigned BRH in the emergency plan without the public
safety being compromised.

¢. In their appeliate brief, the intervenors attempted to augment their
position on BRH’s potential lack of capability by referring to a statement
made by the BRH Director at an EPA workshop (November 30-December
1, 1976). The statement analyzed the BRH experience in monitoring radio-
active fallout from Chinese nuclear tests conducted in October 1976; and
although indicating that BRH generally reacted satisfactorily to demands
made upon it in the “‘fallout crisis,’’ expressed serious doubt that it ““would
have been able to have responded as well’’ had there been a nuclear reactor
accident.

That statement appeared in a draft EPA report which was not in the
record before the Licensing Board. At oral argument, therefore