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PREFACE

This is Book II of the fourteenth volume of issuances (933-1812) of the Nuclear
Regulatory Commission and its Atomic Safety and Licensing Appeal Boards,
Atomic Safety and Licensing Boards, and Administrative Law Judge. It covers
the period from November 1, 1981 to December 31, 1981.

Atomic Safety and Licensing Boards are authorized by Section 191 of the
Atomic Energy Act of 1954, These Boards, comprised of three members
conduct adjudicatory hearings on applications to construct and operate nuclear
power plants and related facilities and issue initial decisions which, subject to
internal review and appellate procedures, become the final Commission action
with respect to those applications. Boards are drawn from the Atomic Safety
and Licensing Board Panel, comprised of lawyers, nuclear physicists and
engineers, environmentalists, chemists, and economists. The Atomic Energy
Commission first established Licensing Boards in 1962 and the Panel in 1967.

Beginning in 1969, the Atomic Energy Commission authorized Atomic Safety
and Licensing Appeal Boards to exercise the authority and perform the review -
functions which would otherwise have been exercised and performed by the
Commission in facility licensing proceedings. In 1972, that Commission created
an Appeal Panel, from which are drawn the Appeal Boards assigned to each
licensing proceeding. The functions performed by both Appeal Boards and
Licensing Boards were transferred to the Nuclear Regulatory Commission by the
Energy Reorganization Act of 1974, Appeal Boards represent the final level in
the administrative adjudicatory process to which parties may appeal. Parties,
however, are permitted to seek discretionary Commission review of certain
board rulings. The Commission also may decide to review, on its own motion,
various decisions or actions of Appeal Boards.

The Commission also has an Administrative Law Judge appointed pursuant to
the Administrative Procedure Act, who presides over proceedings as directed by
the Commission.

This volume is made up of pages from the six monthly issues of the Nuclear
Regulatory Commiission publication Nuclear Regulatory Commission Issuances
(NRCI) for this period, arranged in chronological order. Cross references in the
text and indexes are to the NRCI page numbers which are the same as the page
numbers in this publication.

Issuances are referred to as follows: Commission--CLI, Atomic Safety and
Licensing Appeal Boards--ALAB, Atomic Safety and Licensing Boards-LBP,
Administrative Law Judge--ALJ, Directors Denial--DD, and Denial of Petition for
Rulemaking-DPRM.

The summaries and headnotes preceding the opinions reported herein are not
to be deemed a part of those opinions or to have any independent legal
significance.
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Cite as 14 NRC 933 (1981) CLI-81-28

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS

Nunzio J. Palladino, Chairman
Victor Gllinsky
Peter A. Bradford
John F. Ahearne
Thomas M. Roberts

In the Matter of Docket Nos. STN-50-498 OL
STN-50-499 OL

HOUSTON LIGHTING & POWER
COMPANY, et al.
(South Texas Project, Units 1
and 2) Novembur 4, 1981

The Commission decides (by 3-2 vote) not to reconsider its earlier 2-2
vote on the question of whether to review sua sponte the Appeal Board’s
decision in ALAB-639, 13 NRC 469 (1981), authorizing the withholding
by staff from discovery of the names of confidential informants on the
quality assurance program for the plant.

ORDER

The Commission voted 2-2 on June 30, 1981, on the question of
whether to take review sua sponte of the Atomic Safety and Licensing
Appeal Board decision in ALAB-639, 13 NRC 469 (1981), regarding the
release during discovery of the identity of certain confidential sources of
information.* The result of this vote was to allow the time for review to
expire pursuant to 10 CFR §2.276. Shortly thereafter, a request was made
by one Commissioner to reconsider that vote sua sponte. The Commission
has voted 3-2 not to reconsider.

Separate views of Commissioners Gilinsky, Bradford and Ahearne are
attached.

* The Commissioners participating in that vote were Chairman Hendric and Commissioners
Gilinsky, Bradford and Ahearne.
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It is so ORDERED.

For the Commission

SAMUEL J. CHILK
Secretary of the Commission
Dated at Washington, D.C.
this 4th day of November, 1981
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SEPARATE VIEWS OF COMMISSIONER GILINSKY

By refusing to review the Appeal Board’s decision in this case, the
Commission has again lost an opportunity to provide much needed guid-
ance to the agency's adjudicatory boards and staff. NRC'’s inspections of
licensed facilities play a crucial role in assuring the safe construction and
operation of such facilities. The success of these inspections sometimes
depends upon information provided by the employees of the licensees and
their contractors, and in those cases, these employees are often willing to
provide information to NRC's inspectors only in confidence. This case
makes it clear that a coherent policy is needed which strikes a reasonable
balance between protecting sources of information and the public’s right of
access to safety information. The Commission should itself decide that
policy rather than allow it to develop haphazardly.

SEPARATE VIEWS OF COMMISSIONER BRADFORD

What is at issue in this decision is not the desirability of extending
confidentiality or other protections to those who discuss safety matters with
the NRC. The Commission can and should extend such protection when
circumstances so warrant. However, there are degrees of confidentiality,
and, while the Commission may choose to err on the side of caution, it
may not blind itself to other considerations such as the integrity of its
licensing process. To strike a fair balance in any given case, some part of
the NRC must review the matter in some detail, which neither the
Commission nor its Appeal Board did in this case.

Instead, two Commissioners blocked Commission review of the split
Appeal Board decision to withhold all names of persons interviewed in the
investigation of the quality assurance program at the South Texas facility,
and a majority has now, months later, been assembled to support this
result. In reversing a unanimous Licensing Board decision requiring release
under a protective order, the Appeal Board majority claimed to have
balanced the interests of the agency in receiving safety information, the
interests of parties in an adjudicatory hearing and the interests of in-
dividuals assisting an NRC investigation. However, it did not take the
minimum steps necessary to assure that this balance was fairly done.

Commission inaction leaves in place a decision which will not withstand
court review and which may weaken our own final record and the safety of
the plant. This indecision invites delay, uncertainty and further safety
concerns in the licensing of the troubled South Texas reactors. This refusal
even to examine the issue is also a serious Commission retreat from its
adjudicatory responsibility.
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The primary defect in the Appeal Board’s decision is its failure to
examine the particular factual circumstances of the I&E investigation and
the persons interviewed. The Appeal Board's scrutiny was so superficial
that it did not even ascertain whether or not the interviewees had any
objections to having their names released. Without such examination, it is
not possible to determine either the interests of the persons interviewed or
the extent to which the agency’s ability to gather information might be
hampered by revelation of the interviewees’ names. Indeed, to state the
worst case, we may be “protecting” 60 people who are perfectly prepared
to be identified. Hence, a proper balance has not been struck, and the
abstract propositions about confidentiality that adorn other opinions are
devoid of factual support in the case at hand.

Another essential line of inquiry missing from the Appeal Board an-
alysis is the exact nature of the pledge of confidentiality and what might
reasonably be inferred from this pledge. A pledge which stated that
confidentiality would not be maintained for agency hearings might be
treated differently in the balancing process from a pledge which gave
assurance that the interviewee’s name would not be disclosed to anyone
other than the investigator. This appears particularly serious in light of an
indication in a subsequent I&E investigation of the licensee’s quality
assurance/quality control program that 1&E only “assured confidentiality,
barring any court or legal hearing process . . ..” (April 30, 1981 letter to
Houston Lighting and Power Company from J. E. Gagliardo, 1&E, page
4) (emphasis added)

In addition to the above omissions, other areas of the decision need
Commission review. The Appeal Board asserts that the intervenors have
not shown that the staff came forward with less than the information
necessary for a fair hearing. However, the I&E report itself suggests that
not all the information relevant to safety concerns has been gathered.' Fur-
thermore, the Commission itself has significant information on this subject
in a report on the South Texas I&E investigation by its Office of Inspector
and Auditor. The conclusions of this report strongly indicate that further

! The following are but a few of the many excerpts from the disclosed summaries of the I&E
interviews which suggest the possible safety concerns not corrected by remedial actions to
date: A43 “stated that there are many in-house problems between managers, claiming A35
and A40 are the biggest problems in QA/QC. A43 did not specify or detail the problems. . ..”
(Statement of A43); A construction worker “told me that he would be waiting for me in
the parking lot with a .357 magnum. I became worried that he was serious about it and
about a month later I finally told my supervisor, A35. We discussed it and I decided not to
pursue it any further . . . .” (Statement of A30); A4l “stated that he has not been
threatened, but routinely gets a lot of static from construction.” (Statement of Adl)
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NRC investigations at South Texas would uncover additional relevant
information and that not all potential witnesses had been interviewed. The
Commission has not released the OIA report.2 In short, the Commission
has declined to review the Appeal Board decision even though it has
information, which it has not shared with the Boards or the parties, which
strongly indicates that a principal underpinning of the Appeal Board
decision is wrong.

If the Commission took review, it might ultimately agree with the result
reached by the Appeal Board. Whether it did or not, its action would
provide definitive guidance in this troublesome area. However, such an
order should be issued only after considering whether interviewees objected
to disclosure of their identities, whether their identities had already been
revealed unintentionally and whether they had given a pledge of confiden-
tiality which extended to agency proceedings. Additionally, any NRC order
must take into consideration the conclusions in the OIA report and
whether the adjudicatory proceeding ordered by the Commission can take
place on the basis of secondhand information if the names are not dis-
closed.

In the case’s present posture, four of the six agency judges who have
reviewed the matter would reach a different result than will occur. Never-
theless, the Commission declines even to consider the situation. No
coherent policy guidance has issued. The Commission has taken no position
at all. This is just about what the post-TMI investigations had in mind
when they remarked disapprovingly on the Commission’s posturing as the
agency’s Supreme Court while declining to do the adjudicatory work that
that title requires.

2 Intervenors have requested the identities of confidential sources relied upon by the Office of
Inspector and Auditor in its review. The Licensing Board denied this request “on the ground
that the inspection undertaken by OIA was performed directly for the Commission,” implying
that the Board felt itself to be without jurisdiction over OIA. March 24, 1981 Lic. Bd.
M.&O. Slip op. at note 2, p. 7, citing the transcript of the proceedings at pp. 707-713. The
intervenors’ appeal of this issue was dismissed as interlocutory by the Appeal Board.

3 “The NRC Commissioners have largely isolated themselves from the licensing process.”
Report of the President’s Commission on the Accident at Three Mile Island, (Kemeny
Commission), Finding G.4, pt. 51-52.

“At the same time that the Commission holds itself out as the ‘Supreme Court of the
Agency,' (it) hardly ever grants certiorari to review a case. It isolates its members from
detailed consideration of case-related safety issues . . . .” Three Mile Island Report, NRC
Special Inquiry Group; Volume 1, pp. 140-141.
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SEPARATE VIEWS OF COMMISSIONER AHEARNE

I agree with the Appeal Board majority opinion. The NRC's primary
mission is to protect the public health and safety. Often this requires the
cooperation of individuals with knowledge of particular circumstances in
order to detect or confirm problems. If these people believe they will be
subject to retaliation, we should expect they will not be as likely to
cooperate. Therefore the Nuclear Regulatory Commission has a strong
interest in protecting the identity of confidential informants. As the Appeal
Board said, “The need to protect confidential information is not an ac-
ademic concern to the NRC.™ This is particularly true since apparently we
can offer little assistance to individuals other than to protect their names.?

! Houston Lighting Power Co., et. al (South Texas Project, Units 1 & 2), ALAB-639, 13
NRC 469, 474 (1981).

2 A case that 1 became aware of soon after I came to the Commission starkly illustrates the
difficulty an individual faces. See Union Electric Company (Callaway plant, Units 1 & 2),
ALAB-527, 9 NRC 126 (1979). “The Commission {had] licensed Union Electric Company to
construct the Callaway nuclear-powered clectric generating facility. Union Electric engaged
Daniel Construction Company to build part of the plant; William Smart was among the
ironworkers Daniel hired for the Callaway project. A number of times while working there,
Mr. Smart reported to NRC inspectors what he considered safety-related deficiencies in
Daniel’'s work. On March 21, 1978, Daniel fired him.” /d. at 128 (footnotes omitted). “The
final matter before [the Appeal Board] concerns the Commission's remedial powers in the
event Mr. Smart’s discharge was in fact in retaliation for his giving information to NRC
safety inspectors adverse to his employer. The Licensing Board construed the issue to be
outside its jurisdiction and refused to address it; Mr, Smart appeals. In the interim, however,
the grievance proceedings terminated in his favor and Mr. Smart has been restored to
employment with back pay. There thus remains no further relief which this Commission
could afford him; in other words, his complaint is moot. . . . Were we to reach the question,
however, we would be inclined to concur in the Licensing Board’s judgment that the better
view is [the issue was outside the scope of the proceeding].” Id. at 143-144 (footnotes
omitted). Although the Appeal Board decision is not determinative, my preliminary inquiries
in Callaway led to the conclusion that providing assistance to individuals such as Mr. Smart
is at best very difficult.

Subsequently, Congress amended the Energy Reorganization Act of 1974 to provide an
additional remedy. /d. at 131-132. This provides the Department of Labor with jurisdication
to investigate and order appropriate redress. However, because of resource constraints and
questions of implementation (we still have not completed the Memorandum of Understanding
with DOL concerning this authority), I still believe the primary protection we can offer to
individuals is confidentiality.
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More detailed guidance on the role of this interest in adjudicatory
hearings might be useful, and I would support the Commission developing
such a policy. Theoretically, Commission review of this case could result in
such guidance. Realistically, Commission review of adjudications is a blunt
instrument not suited to developing comprehensive policy. In this case, a
majority of the Commission did not agree with Commissioner Bradford
that there were major flaws in the approach taken by the Appeal Board.
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Cite as 14 NRC 940 (1981) CLI-81-29

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS

Nunzio J. Palladino, Chairman
Victor Gllinsky
Peter A. Bradford
John F. Ahearne
Thomas M. Roberts

In the Matter of Docket No. 50-201
(Provisional Operating
License No. CSF-1)

NUCLEAR FUEL SERVICES, INC.
AND NEW YORK STATE ENERGY
RESEARCH AND DEVELOPMENT
AUTHORITY
(Western New York Nuclear
Service Center) November 6, 1981

Acting on a request by a licensee for (1) postponement of the effec-
tiveness of a license amendment issued by the NRC staff; and (2) a prior
hearing on the amendment, the Commission denies the request but directs
the Chairman of the Atomic Safety and Licensing Panel to establish a
Licensing Board (1) to conduct a hearing on the amendment in accordance
with 10 CFR Part 2, Subpart G while the amendment remains effective
and (2) to rule on any petitions for leave to intervene in the license
amendment proceeding which may be filed.

RULES OF PRACTICE: STAY OF PROCEEDINGS

A bare claim of absolute right to a prior hearing on the issuance of
license amendment by the NRC staff does not constitute a substantial
showing of irreparable injury necessary to satisfy the irreparable injury
requirement for a stay under 10 CFR 2.788(e).
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OPERATING LICENSE: AMENDMENTS

A license amendment may become immediately effective under 10 CFR
2.204 without prior hearing if the public health, safety, or interest requires.

OPERATING LICENSE: AMENDMENTS

Latent conditions which may potentially cause harm in the future are a
sufficient basis for making a license amendment immediately effective
without a prior hearing where the consequences may not be subject to
correction in the future. Nuclear Engineering Company, Inc. (Sheffield,
Illinois Low-Level Radioactive Waste Disposal Site), CLI-79-6, 9 NRC
673 (1979); Consumers Power Company (Midland Plant, Units 1 and 2),
CLI-74-3, 7 AEC 10-12 (1973).

ORDER AND NOTICE OF HEARING

Nuclear Fuel Services, Inc. (NFS), co-holder with the New York State
Energy and Research Development Authority (NYSERDA) of License
No. CSF-1, has moved the Nuclear Regulatory Commission (NRC or
Commission) to “postpone the effectiveness” of the license amendment
(Change No. 31) issued by the NRC Staff on September 30, 1981 and has
also requested a hearing regarding that license amendment.'

The Commission hereby denies NFS’s motion for a stay of the license
amendment (Change No. 31) and instructs the Chairman of the Atomic
Safety and Licensing Board Panel to initiate a proceeding on the requests
for a hearing. The Commission finds that the NFS showing falls far short
of the showing necessary to entitle NFS to a stay or postponement of
effectiveness of the amendment. See Virginia Petroleum Jobbers Assn. v.
Federal Power Commission, 259 F.2d 921 (D.C. Cir. 1958). In particular,
NFS had made no substantial showing of irreparable injury beyond the
bare claim that it has an “absolute right™ to a prior hearing. Furthermore,
the Commission is not convinced at this point that the procedures followed

! A request for a hearing has also been filed by Dr. Irwin Bross.
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by the Staff for the amendment were illegal and that the amendment must
be declared a nullity.

With regard to the argument of NFS that it is entitled to a prior
hearing under 10 CFR 2.204, the Commission has concluded that, even if
one assumes the applicability of 10 CFR 2.204, the public health, safety or
interest requires the amendment be made immediately effective.? Congress
made plain in the West Valley Demonstration Project Act (WVDPA) that
the start of the project should not be delayed past October 1, 1981,
Section 2(b) directed the Secretary of Energy to carry out preparatory
steps for the project during the fiscal year ending September 30, 1981.
Moreover, the WVDPA required that by October 1, 1981, the Secretary
and Commission shall have entered into an agreement for the Commis-
sion’s informal review and consultation of DOE’s proposed activities at the
Center. This agreement has been implemented. The legislative history of
the WVDPA also shows that Congress considered that prompt initiation of
the waste solidification program was important for the protection of health
and safety. The reports accompanying the bills that preceded the WVDPA
and Congressional debate on those bills are replete with observations that
techniques for solidifying the high-level liquid radioactive waste need to be
developed before the storage tanks develop leaks and present a potential
danger to public health and safety.’ See for example, S. Rep. No. 96-787,
96th Cong., 2d Sess. 5 (1980). There can be no question that the public
interest is served by acting so as to forestall the potential for danger to
public health and safety. Latent conditions which may potentially cause
harm in the future are a sufficient basis for taking immediately effective
action where the consequences may not be subject to correction in the
future. Nuclear Engineering Company, Inc. (Sheffield, Illinois Low-Level

2 Contrary 10 NFS’s view, the Commission sees no inherent contradiction between a finding
that an amendment involves “no significant hazards consideration™ and a finding that the
public health, safety or interest requires that the amendment be made effective immediately.
In the present case, for example, there is no hazard consideration involved in letting DOE
come on the site to begin preliminary assessments needed to prepare for DOE's work under
the Demonstration Project Act, but unnecessary postponement of this work would clearly go
against the public interest in promptly developing methods for preparing high-level wastes for
safe disposal.

3 There are also sound technical reasons to initiate the solidification program as quickly as
possible. During the period of storage of waste approximately 30,000 gallons of sludge have
accumulated in the bottom of the tank. This sludge is believed to contain all the dangerous
long-lived radioactive fission products, such as strontium-90, and almost all the transuranic
clements, such as plutonium. Removal of this sludge is one of the most difficult problems of
this program not only because of its physical characteristics, but also because of tank
supports and other obstructions at the bottom of the tank. Moreover, the longer the sludge
sits at the bottom of the tank, the greater the probability that it will harden and become even
more difficult to remove. H.R. Rep. 96-1100, Part 11, 96th Cong., 2d Sess. 12-13 (1980).
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Radioactive Waste Disposal Site), CLI-79-6, 9 NRC 673 (1979); Con-
sumers Power Company (Midland Plant, Units 1 and 2), CLI-74-3, 7
AEC 10-12 (1973).

Congress also recognized that the solidification program at West Valley
would provide a significant step in the nation’s overall waste management
program and, thus, should not be delayed. West Valley would be the first
full-scale demonstration facility for solidifying high-level waste and could
be expected to provide significant technical knowledge. S. Rep. No.
96-787, 96th Cong., 2d Sess. 5 (1980). Accordingly, the project was
perceived as the next logical step in the national effort to demonstrate
technology capability in the nuclear waste area, H.R. Rep. No. 96-1100,
Part I, 96th Cong., 2d Sess. 7 (1980), and described as a necessary step in
the Government’s program for disposing of high-level radioactive waste.
126 Cong. Rec. H. 8765 c.3 (daily ed. September 1980); 126 Cong. Rec.
S. 12762 c.3 (daily ed. September 17, 1980). Thus, delay in initiating the
West Valley program could be expected to also delay the long-awaited
resolution of the nation’s nuclear waste problem. Such delay would be
inconsistent with Congress’ continuing concern, as evidenced by continuing
legislative activity, that the waste problem be expeditiously resolved. This
circumstance also supports the Commission’s finding that it is in the public
interest to make this license amendment immediately effective.

Finally, NFS has made no showing that its private interests outweigh
the public’s interest.

Pursuant to the Atomic Energy Act of 1954, as amended, the Commis-
sion directs the Chairman of the Atomic Safety and Licensing Board Panel
to establish a Licensing Board to conduct an adjudicatory hearing in
accordance with 10 CFR Part 2, Subpart G pursuant to the request of
NFS, and to review Dr. Bross’ request for a hearing.

Any person whose interest may be affected by this proceeding may file
a petition for leave to intervene within 20 days from the date of this
notice. The petitions for leave to intervene shall be filed in accordance with
the Commission’s “Rules of Practice for Domestic Licensing Proceedings™
in 10 CFR Part 2. If a petition for leave to intervene is filed, this Atomic
Safety and Licensing Board will rule on the request.

As required by 10 CFR §2.714, a petition for leave to intervene shall
set forth with particularity the interest of the petitioner in the proceeding
and how that interest may be affected by the results of the proceeding.
The petition should specifically explain the reasons why intervention should
be permitted with particular reference to the following factors: (1) the
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nature of the petitioner’s right under the Act to be made a party to the
proceeding; (2) the nature and extent of the petitioner’s property, financial,
or other interest in the proceeding; and (3) the possible effect of any order
which may be entered in the proceeding on the petitioner’s interest. The
petition should also identify the specific aspect(s) of the subject matter of
the proceeding as to which petitioner wishes to intervene. Any person who
has filed a petition for leave to intervene or who has been admitted as a
party may amend his petition, but such an amended petition must satisfy
the specificity requirements described above.

Not later than fifteen (15) days prior to the first prehearing conference
scheduled in the proceeding, the petitioner shall file a supplement to the
petition to intervene which must include a list of the contentions which are
sought to be litigated in the matter, and the bases for each contention set
forth with reasonable specificity. A petitioner who fails to file such a
supplement which satisfies these requirements with respect to at least one
contention will not be permitted to participate as a party.

- Petitions for leave to intervene must be filed with the Secretary of the
Commission, U.S. Nuclear Regulatory Commission, Washington, D.C.
20555, Attention: Docketing and Service Branch, or may be delivered to
the Commission’s Public Document Room, 1717 H Street, N.W., Washing-
ton, D.C., by (date). A copy of the petition should also be sent to the
Executive Legal Director, U.S. Nuclear Regulatory Commission, Washing-
ton, D.C. 20555, to O.S. Hiestand, Esq., Morgan, Lewis and Bockius, 1800
M Street, N.W,, Washington, D.C. 20036, and to Carmine J. Clemente,
General Counsel, New York State Energy Research and Development
Authority, Two Rockefeller Plaza, Albany, New York 12223, attorneys for
the Licensees. Any questions or requests for additional information regard-
ing the content of this notice should be addressed to the Chief Hearing
Counsel, Office of the Executive Legal Director, U.S. Nuclear Regulatory
Commission, Washington, D.C. 20555.

Nontimely filings of petitions for leave to intervene, amended petitions,
or supplemental petitions will not be entertained absent a determination by
the Atomic Safety and Licensing Board that the petitioner has made a
substantial showing of good cause for the granting of a late petition. That
determination will be based upon a balancing of the factors specified in 10
CFR §2.714(a)(i)-(v) and §2.714(d).

Commissioner Ahearne dissents from this Order for the reasons stated
below.
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It is so ORDERED.

For the Commission

SAMUEL J. CHILK
Secretary of the Commission

Dated at Washington, D.C.
this 6th day of November, 1981.

DISSENTING VIEWS OF COMMISSIONER AHEARNE

The Commission should have stayed the license amendment because the
NRC should not have issued the amendment over the objections of NFS
without providing it a prior hearing.

The staff treated this as a licensee initiated amendment.! I disagree —
more because of sound regulatory policy than because of legal require-
ments of the Atomic Energy Act. There should be a correlation between
responsibility and control. A third party, co-licensee or not, should not be
allowed to affect the ability of a licensee to fulfill its responsibility over its
objections.?

The argument that paragraph 4.A of the license provides otherwise is
unpersuasive. By its terms it applies only to changes in the relationship
between NFS and New York. In addition, it only provides that either may
apply for an amendment, not that an amendment can be granted at the
request of one over the objections of the other. Finally, circumstances have
changed radically since the license was issued. It is highly unlikely that the
provision was included to cover situations such as this.

! Response of NRC Staff in Opposition to NSF For Motion Order Postponing the
Effectiveness of License Amendment at 1-3 (October 26, 1981).

2 Some of the arguments against this position have focused on the specific language found in
§2.204 and other portions of the Commission’s regulations. However, I would note the matter
is not solely one of Commission intent or completely within the Commission's discretion
because that section stems from Section 558 of the Administrative Procedure Act. See 5 USC
558(c).
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Consequently, I believe this should have been an NRC ordered amend-
ment and that NFS properly invoked §2.204.> Under §2.204 the NRC can
still make the license effective immediately if it finds the public health,
safety, or interest so requires.

I do not question the public interest in proceeding to clean up West
Valley.* However, 1 question whether this is the appropriate amendment to
implement that objective and whether the public interest required making
this amendment immediately effective. Leaving aside the issue of whether
the Commission’s arguments support a permissive rather than a mandatory
amendment, it is not obvious to me that this amendment reflects the
appropriate distribution of responsibility among New York, DOE, and
NFS. In particular, I have concerns about our decision to agree to an
ill-defined residual responsibility for NFS.

It is argued that the West Valley Demonstration Project Act
(WVDPA)*® supports finding there is a public interest in making this
amendment effective without a prior hearing. Although the WVDPA may
provide a basis for an immediate transfer to DOE so it may begin the
cleanup process, it does little to justify the role we have imposed on NFS.

The Act does not address the tole of NFS and I can find virtually no
discussion relating to this issue in the legislative history. There is a
provision that the State and Federal Governments will enter a cooperative
agreement concerning cleanup activities including “submission jointly by
the Department of Energy and the State of New York of an application
for a licensing amendment as soon as possible with the Nuclear Regulatory
Commission providing for the demonstration.” According to Senator Jack-
son, the purpose of this provision was to protect the interest of the Federal
Government:

“The Senate-passed version of S. 2443 contained, under the pro-
vision for a cooperative agreement with the State of New York, a
requirement that the Department of Energy be party to the
licensing amendment which will be required in order to conduct
the project. I believe that reinserting this provision will insure that

3 Although NFS’s formal request for hearing was not submitted until October 13, it put the
staff on notice prior to issuance of the amendment that it considered §2.204 to be applicable
in its letter of September 11, 1981. Consistent with that interpretation, the staff should have
cither made the public health, safety, or interest finding or allowed NFS 20 days to request
the hearing.

41 do not believe the public health and safety requires an immediately effective amendment.
In addition, 1 would note that the Commission’s amendment permits but does not require
transfer to DOE so that clean up may progress.

3West Valley Demonstration Project Act, Pub. L. No. 96-368 (enacted October 1, 1980).
61d. §2(b)(4)(D).
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the interests of the Federal Government, which will bear 90% of
the cost of the project, will be protected.”

There was no indication of any role for NFS. One reasonable ex-
planation is that Congress did not expect NFS to be involved.

There is some indication this may have been the case. The General
Accounting Office (GAO) prepared a series of reports on West Valley for
Congress. In June 1980, about the time Congress was beginning to serious-
ly consider the WVDPA, GAO described the situation as follows:

“NFS believes that it is not contractually responsible for per-
manent storage of radioactive waste or for long-term waste-related
issues at West Valley. A company spokesman told us that under
its contract, New York is responsible for these matters. Subject to
the terms of its lease and NRC approval, NFS wishes to transfer
responsibility for operating and maintaining West Valley to the
State by December 31, 1980. However, an official of the State
Energy Authority stated flatly that the agreements do not require
New York to take possession of the facilities at West Valley on
December 31, 1980, given the present levels of contamination and
the maintenance and operation requirements that exist at the
facilities today.

“DOE similarly believes that the State, acting through one or
more of its instrumentalities, has residual responsibility for care of
the waste storage facilities, subject to NRC approval, at the
conclusion of NFS’s lease. Our 1977 report also viewed the matter
as one in which New York, under the terms of the lease, has
residual responsibility for waste storage. We did not, however,
suggest that all responsibilities arising out of the West Valley
situation were beyond doubt.”

GAO concluded:

“The best solution for the issues at West Valley can be achieved
through a joint Federal/State partnership to deal with the entire
site.”®

“It is important to mention how we arrived at our conclusion that
the best way to deal with West Valley is through a joint

7126 Cong. Rec. S12762 (daily ed. September 17, 1980).
8 General Accounting Office, “Status of Efforts to Clean Up the Shut-Down Western New
9York Nuclear Service Center” 14 (June 6, 1980) (EMD-80-69).

Id. at 23.
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Federal/State partnership. We viewed the West Valley solution
from the perspective of established legal views and responsibility,
the status of high-level waste programs, the expected technical
benefits of a West Valley demonstration project, the recognized
storage problems involving low-level waste and spent fuel and,
lastly, a sense of fairness as seen by an uninvolved party.”'

In response to further Congressional questions, GAO provided the fol-
lowing comments:

“The report’s objective was to propose an overall solution for West
Valley to which the State and Federal Governments could agree.
The State’s agreement is important because it has residual respon-
sibility for the wastes and because it controls decisions on the
future of West Valley. The Federal Government’s agreement is
important, because the State has asked it to take primary respon-
sibility for West Valley. We believe that once the State and
Federal Governments reach an agreement on West Valley, prog-
ress toward a solution could begin. They could then work out the
financial liability of NFS in the courts in what would likely be a
protracted litigation.”"

Congress did not adopt GAO’s entire approach. (In particular, it de-
clined to tie Federal assistance to a State commitment to provide spent
fuel and low-level waste facilities.) However, Congress seemed to adopt the
concept that this was a Federal/State venture. For example, the following
comment was made just prior to final Senate action:

“We have sent to the House for final passage a bill which makes
the State of New York a partner with the Federal Government in
a 10-year, $200 million project to solidify and dispose of the
nuclear wastes which have threatened the health and wellbeing of
New Yorkers™ in this rich farmland area on the outskirts of
Buffalo.”"?

Certainly this does not conclusively establish that NFS should not be
held responsible for any part of the cleanup. However, it is sufficient to
raise the question of whether the structure dictated by this amendment is
required by or even consistent with Congressional intent. I have significant
reservations about accepting it without question. Consequently I would not

19/d. at 26.

General Accounting Office, “Further Analysis of Issues at Western New York Nuclear
Service Center™ 26 (October 23, 1980) (EMD-81-5).
12126 Cong. Rec. S12763 (daily ed. September 17, 1980) (statement by Senator Javits).
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have imposed license conditions on an immediately effective basis. I would
have allowed NFS to have a prior hearing.

It is unfortunate there was not more of an effort to accommodate all
interests. As the GAO stated:

“The question of legal responsibility, particularly outside the terms
of the contract, can only be conclusively determined by the courts
in what would likely be a protracted litigation. Therefore, a timely
solution to the issues at West Valley depends on the parties
voluntarily reaching an agreement on responsibility among them-
selves rather than waiting for court action.™"

BGAO Status Report, supra at 15.
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UNITED STATES OF AMERICA
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Thomas M. Roberts

In the Matter of Docket No. 50-275 OL
PACIFIC GAS AND ELECTRIC

COMPANY
(Diablo Canyon Nuclear

Power Plant, Unit 1) November 19, 1981

Following the licensee’s discovery and reporting (subsequent to the grant
of a license to load fuel and conduct low-power testing at the Diablo
facility) of new information indicating, inter alia, that certain structures,
systems and components important to the safety of the plant may not be
properly designed to withstand the effects of earthquakes, the Commission
suspends the license pending completion of certain reverification actions by
the licensee. The Commission’s order is made immediately effective and
provides an opportunity for the licensee to show cause pursuant to 10 CFR
2.202 and 50.100 why the license should not be suspended pending satis-
factory completion of the actions specified.

ORDER SUSPENDING LICENSE

1. On September 21, 1981, the Nuclear Regulatory Commission
(“Commission” or “NRC") authorized the NRC staff to issue a license to
Pacific Gas and Electric Company (“PG&E”") for fuel loading and the
conduct of tests at up to 5% of rated power at the Diablo Canyon Nuclear
Power Plant Unit 1, CLI-81-22, 14 NRC 598. On September 22, 1981,
the NRC staff issued such a license. License No. DPR-76. In taking these
actions the Commission found that it was in the public interest to allow
effectiveness, and the NRC staff found that the applicant was in com-
pliance with NRC regulations and construction permit requirements rel-
evant to the licensed activity.
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2. In late September 1981, in the course of responding to a special NRC
request for information, an error in the seismic design of equipment and
piping in the containment annulus of Diablo Canyon Unit 1 was detected
by PG&E and reported to the NRC. PG&E committed to postpone
loading of fuel until the matter was resolved satisfactorily and initiated a
reanalysis of portions of the seismic design of the facility. As a result, a
number of different additional errors were found. Based upon information
supplied by PG&E, and recent NRC staff inspections conducted at the
offices of PG&E and URS/John A. Blume and Associates (“Blume™) in
San Francisco, Report Nos. 59-275/81-29 and 50-323/81-18, the NRC
staff identified serious weaknesses in PG&E’s quality assurance program.
More specifically:

a. the PG&E quality assurance program did not appear to effec-
tively exercise control over the review and approval of design
information passed to and received from Blume,

b. the PG&E quality assurance program did not appear to ad-
equately control the distribution of design information from
Blume within affected internal PG&E design groups, and

c. the PG&E quality assurance program did not appear to define
and implement adequate quality assurance procedures and con-
trols over other service-related contracts.

3. This new information indicates that, contrary to statements made in
PG&E’s operating license application, certain structures, systems, and
components important to safety at the plant may not be properly designed
to withstand the effects of earthquakes, and further indicates that viola-
tions of NRC'’s regulations in 10 CFR Part 50, Appendix B have occurred.
Had this information been known to the Commission on or prior to
September 22, 1981, Facility License No. DPR-76 would not have been
issued until the questions raised had been resolved.

4.  Accordingly, the Commission suspends PG&E’s license to load fuel
and conduct tests at up to 5% of rated power pending satisfactory com-
pletion of the actions specified in attachment 1 to this Order. In fur-
therance of this, PG&E is hereby ordered to show cause pursuant to 10
CFR 2.202 and 50.100, why Facility License No. DPR-76 should not be
suspended pending satisfactory completion of the actions specified in at-
tachment 1, insofar as it authorizes fuel loading and other operation of
Diablo Canyon Nuclear Power Plant Unit 1. Further, the Commission
finds pursuant to 10 CFR 2.202(f) that, because it is now uncertain as to
the extent which structures, systems, and components important to safety
of fuel loading and testing at up to 5% of rated power will in fact
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withstand the effects of earthquakes, and because of the seriousness of the
violations, the public health, safety and interest require that this Order be
immediately effective. Within 20 days of the date of this Order, PG&E
may file written answer to the Order under oath or affirmation and may
demand a hearing. The issues to be addressed in any answer or hearing
shall be whether the matters specified in paragraphs 2 and 3 are true and
whether, as a consequence, the license should have been suspended as
provided in this paragraph.

A separate statement by Commissioner Roberts is attached.
It is so ORDERED.

For the Commission

SAMUEL J. CHILK
Secretary of the Commission
Dated at Washington, D.C.,
this 19th day of November, 1981.

SEPARATE DISSENTING OPINION OF COMMISSIONER ROBERTS
(November 19, 1981)

I agree with the reverification program imposed on PG&E in this
Order. I disagree, however, with two aspects of the action taken by the
majority of the Commission today. First, I believe that suspension of the
Diablo Canyon fuel load and low power license, without the opportunity
for a prior hearing and the opportunity to cure provided by the Atomic
Energy Act, the Administrative Procedures Act, and the Commission’s
regulations, is unwarranted in light of the minimal threat to the public
health and safety that exists at this time and in light of the Commission’s
duty to exercise its emergency remedial powers responsibly. Second, 1
believe that the procedures outlined in this Order calling for the comments
of adversary parties to the operating license proceeding on (1) the com-
panies proposed by PG&E to undertake the reverification program and (2)
the scope and acceptability of the proposed reverification program evidence
an abnegation of the Commission’s responsibility to use its technical
expertise to assess independently and impartially any errors that may have
occurred at the facility.

While there is no question that the Commission may suspend a license
for false statements in the license application or for a violation of the
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Commission’s regulations, the Commission has, in the past, held itself to a
standard of exercising its emergency powers carefully and with due regard
for taking action commensurate with the magnitude of the risk posed to
the public health and safety. This is so because emergency actions “can
radically and summarily affect the rights and interests of others, including
licensees and those who depend on their activities.” Licensees Authorized
to Possess or Transport Strategic Quantities of Special Nuclear Material,
CLI-77-3, 5§ NRC 16, 20 (1977). Thus, in the past, “the Commission has
said that if risks to the public are identified, the Commission must
determine their magnitude and take appropriate remedial action.” Petition
Jfor Emergency and Remedial Action, CLI-78-6, 7 NRC 400, 405 (1978)
(emphasis added). Violation of a regulation does not, by itself, result in a
requirement that a license be suspended. Id.

A wide range of remedial actions are available to the Commission. In
this case, the Commission could have continued to rely on PG&E’s written
commitment not to take actions authorized by its license until PG&E had
completed to the Staff’s satisfaction the program required by the Staff.!
Alternatively, the Commission could have inserted a technical specification?
or a license condition into the license to prevent fuel load. Finally, the
Commission could have provided PG&E an opportunity for a prior hearing
and an opportunity to cure before deciding whether to suspend the license.

In order to illustrate the severe and precipitous nature of the Commis-
sion’s decision to suspend, it is important to note some of the facts before
the Commission but omitted from the majority opinion. An underpinning
of the Commission’s September 21 Order authorizing issuance of the fuel
load and low power license is the low risk that would be entailed by
activities under this license. At present, fuel has not yet been loaded into
the Diablo Canyon Unit 1 core and PG&E has committed in writing not

V1t is not the Commission’s experience that licensces have taken action contrary 10 a written
commitment such as that involved here. This is due, in part, to the Commission’s extensive
power to take summary action if a licensee rescinds its commitment. To illustrate this, I note
that the Commission recently filed a motion opposing a request for an injunction of the
Diablo Canyon low-power license in Jaffer v. Brown, No. 81-5878 (9th Cir., filed November
4, 1981) which stated: “The discovery of a series of errors in portions of the enginecring
analysis has forced deferral of the implementation of the low-power license by Pacific Gas
and Electric. No action under the license will be undertaken until problems at the facility are
resolved to the NRC's satisfaction.” Thus, as a practical matter, the Commission’s reliance on
PG&E's written commitment is not unreasonable and the Commission has so stated in court
as recently as November 10.
2 To the extent that the Commission needs to take any legal action, it is important to note
that under the present technical specifications and license, the risk to the public is minimal
because PG&E can load fuel but cannot change the plant status to above a cold shutdown
condition (Mode 5). This is because of Section 1.19 of the Diablo Canyon Unit 1 Technical
Specifications which provides the following definition of OPERABLE-OPERABILITY:
(CONTINUED)
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to commence fuel load until it has received the concurrence of the
Commission’s Staff. Additionally, the Commission has two resident inspec-
tors assigned to the site to monitor PG&E's activities. As the fuel intended
for Unit 1 has not been loaded into the core and as assurance exists that it
will not be loaded until satisfactory resolution of the present issues,
minimal risk to the public exists at the present time.

With regard to my second point of disagreement, the Commission has
decided to request the comments of adversary parties to the operating
license proceeding on (1) the companies proposed by PG&E to implement
the reverification program and (2) the scope and acceptability of the
reverification program. The Commission is under a duty as an independent
regulatory agency to identify any errors which may have been made, to
assess what risk, if any, to the public health and safety exists, and to
determine what measures need to be taken so that the Commission has
reasonable assurance that the public health and safety is protccted Incor-
poration of adversary parties into this reverification process is an ab-
negation of the Commission’s responsibility to fulfill its duties independent-
ly and impartially.

A system, subsystem, train, component or device shall be OPERABLE or have
OPERABILITY when it is capable of performing its specified function(s) and when all
necessary attendant instrumentation, controls, electric power, cooling and seal water,
lubrication or other auxiliary equipment that are required for the system, subsystem,
train, component or device to perform its function(s) are also capable of performing
their related support function(s).

In view of the above definition and references to it throughout the Limiting Conditions For
Operation in the Unit 1 Diablo Canyon Technical Specifications, the licensee is legally
precluded from entering into operational modes above cold shutdown (Modes 1, 2, 3 and 4)
because systems technically affected by the seismic design error would not meet the definition
for OPERABLE-OPERABILITY. For example, the supports for the containment fan coolers
which may be affected by the mirror image error are addressed in section 3.6.2.3
“Containment Cooling System.” This section reads as follows:

At least two |ndcpendcnt groups of containment fan coolant units shall be
OPERABLE with a minimum of two units 1o one group and one unit to the other
group.

Since, in view of the known potential design errors, the Containment Cooling System might
not be capable of performing its specified function. Therefore, the licensee would be legally
obliged to remain in a cold shutdown condition.
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1.

Attachment 1

Provide the following information for NRC review:

For All Seismic Service-Related
Contracts Prior to June 1978

(a) The results of an independent design verification program on all

safety-related activities performed prior to June 1, 1978 under all
seismic-related service contracts utilized in the design process for
safety-related structures, systems and components.

Information concerning this program should address quality as-
surance procedures, controls and practices concerning the develop-
ment, accuracy, transmittal, and use of all safety-related infor-
mation both within PG&E and within each contractor’s organiza-
tion, as well as the transmittal of information between PG&E and
each contractor. It should also include performance of a suitable
number of sample calculations related to each contract to verify
the adequacy and accuracy of the design process for affected
safety-related structures, systems and components. The informa-
tion to be provided concerning this design verification program
should be based on and include the following program elements.

(1) A review of all quality assurance procedures and controls used
by each pre-June 1978 seismic service related service contrac-
tor and by PG&E with regard to that contract; a comparison
of these procedures and controls with the related criteria of
Appendix B to 10 CFR 50; and an identification of any
deficiencies or wcaknesses in the quality assurance procedures
and in controls of the contractor and PG&E.

(2) Devclopmem of a network for the design chain for all safety-
related structures, systems, and components involved. This
should include all interfaces where design information was
transmitted between PG&E internal design groups and each
contractor.

(3) A review of the implementation of quality assurance pro-
cedures and controls used by and for:

- PG&E internal design groups,
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- each contractor internal design group(s),

- transmittal of information between PG&E and each con-
tractor,

- transmittal of contractor developed information within
PG&E; and

identification of any deficiencies or weaknesses in the im-
plementation of quality assurance procedures and controls by
each contractor and by PG&E.

(4) Development of criteria for the conduct of this design
verification program should consider the relevant guidelines
contained in ANSI N45.2.11, Section 6.3.1.

(5) Development of criteria for selection of a suitable number and
type of sample calculations related to the design of safety-
related structures, systems and components involved. The pur-
pose of these sample calculations should be to verify the
design process, particularly in the areas of any identified
contractor or PG&E quality assurance weaknesses or deficien-
cies as determined from the procedure and implementation
reviews discussed in steps 1 through 3 above. Criteria for
expanding the sample size when problems in verification are
encountered should also be developed.

(b) A technical report that fully assesses the basic cause of all design
errors identified by this program, the significance of design errors
found, and their impact on facility design.

(c) PG&E's conclusions on the effectiveness of this design verification
program in assuring the adequacy of facility design.

(d) A schedule for completing any modifications to the facility that
are required as a result of this program. For modifications that
you propose not completing prior to fuel load, the bases for
proceeding should be provided.

The following information shall be provided for NRC review and
approval. NRC will make its decision on these proposed companies
after providing the Governor of California and Joint Intervenors in
the pending operating license proceeding 15 days for comment.

956




Qualifications of Companies Proposed
To Conduct Independent Reviews

A description and discussion of the corporate qualifications of
the company or companies that PG&E would propose to carry
out the independent design verification program discussed in 1
above, including information that demonstrates the indepen-
dence of these companies.

As soon as practicable following NRC approval of the company or
companies to conduct the independent design verification program, the
following information shall be provided for NRC review and approval.
NRC will make its decision on the acceptability of the program plan
after providing the Governor of California and Joint Intervenors in the
pending operating license proceeding 15 days for comment.

Program Plan For The Design Verification Programs

A detailed program plan for conducting the design verification
programs discussed in 1 above. The information provided should
include the bases for the criteria proposed to be used for
selection of a suitable number and type of sample calculations
to be performed under these programs and the bases for the
criteria proposed to be used for expanding the sample size
based upon the results of the initial samples.

Status Reports

Starting on Friday, November 27, 1981, and continuing while the
suspension is in effect, a semi-monthly status report on the second and
fourth Friday of each month, on all of the ongoing reanalyses efforts
and design verification programs being conducted by and for PG&E,
including but not limited to the program referred to in paragraph 1,
should be submitted to the Regional Administrator, Region V and the
Director, Office of Nuclear Reactor Regulation.

NRC Review

Prior to authorization to proceed with fuel loading, the NRC shall be
satisfied with the results of the seismic design verification program
referred to in paragraph 1, and with any plant modification resulting
from that program that may be necessary prior to fuel loading. The

957




NRC may impose additional requirements prior to fuel loading
necessary to protect health and safety based upon its review of the
program or any of the information provided by PG&E pursuant to
paragraph 4. This may include some or all of the requirements
specified in the letter to PG&E, dated November 19, 1981.

[The letter to Furbush, PG&E, from Denton, NRC, dated November 19,
1981, has been deleted from this publication but is available at the NRC
Public Document Room, 1717 H Street, N.W., Washington, D.C.]
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS

Nunzio J. Palladino, Chairman
Victor Gilinsky
Peter A. Bradford
John F. Ahearne
Thomas M. Roberts

In the Matter of Docket Nos. 50-250
50-251
FLORIDA POWER AND LIGHT
COMPANY
(Turkey Point Plant, Units 3
& 4) November 25, 1981

The Commission denies a person’s request for a hearing on an order of
the Director of the Division of Licensing, Office of Nuclear Reactor
Regulation, confirming the licensee’s commitment to comply with re-
quirements related to the TMI Action Plan (NUREG-0737).

RULES OF PRACTICE: STANDING TO INTERVENE
(ENFORCEMENT ACTIONS)

A party seeking a hearing of right on an enforcement order must show
that it has an interest adversely affected by the order. Public Service Co.
of Indiana (Marble Hill Nuclear Generating Station, Units 1 and 2),
CLI-80-10, 11 NRC 438, 439 (1980).

RULES OF PRACTICE: INTERVENTION PETITION
An intervention petition must, under 10 CFR 2.714(a)(2), (1) “set forth

with particularity” certain factors regarding the petitioner’s interest in the
proceeding and (2) address the criteria set forth in 10 CFR 2.714(d).
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ORDER

On July 10, 1981, the Director of the Division of Licensing, Office of
Nuclear Reactor Regulation, issued an order confirming Florida Power &
Light Company’s commitment to comply with requirements related to the
TMI Action Plan (NUREG-0737). By way of an undated postcard and
pursuant to an opportunity for a hearing provided in the order (46 Fed.
Reg. 37110, July 17, 1981), Mr. Jaffer requested a hearing on the order.
The Federal Register notice directed that anyone other than the licensee
requesting a hearing should “describe, in accordance with 10 CFR
2.714(a)(2), the nature of the person’s interest and the manner in which
the interest is affected” by the order.

In order to be granted a hearing of right on an enforcement order, a
party must show that it has an interest adversely affected by the order.
Public Service Company of Indiana (Marble Hill Nuclear Generating
Station, Units 1 and 2), CLI-80-10, 11 NRC 438, 439 (1980). The
petitioner’s request objects to “delay and deviation from the guidance of
NUREG-0737" for implementation of plant modifications regarding the
TMI Action Plan. The July 10, 1981 order does not grant any relief or
modifications from any legally enforceable TMI Action Plan requirements,
but imposes those requirements and an implementation schedule for the
first time. Thus, the petitioner’s letter does not allege any interest which
would be adversely affected by the imposition of the terms of the order
itself. Mr. Jaffer also states that he had previously requested a hearing on
“major license amendment applications in 1979.” Those license amend-
ments, apparently a reference to amendments permitting steam generator
repairs at Turkey Point, are unrelated to the July 10, 1981 order.

In addition, the petition is deficient in that it does not address the
criteria specified in the order under 10 CFR 2.714(a)(2). 10 CFR
2.714(a)(2) requires a petitioner to “set forth with particularity” certain
factors regarding the petitioner’s interest in the proceeding, and to address
the criteria of 10 CFR 2,714(d).

For the reasons given above, the request provides an insufficient basis
for a hearing. Moreover, based upon the petitioner’s postcard request and
the record in this enforcement action, the Commission does not believe that
a discretionary hearing is warranted. See Portland General Electric Co.
(Pebble Springs Nuclear Plant, Units 1 and 2), CLI-76-27, 4 NRC 610,
613-14 (1976).




It is so ORDERED.

For the Commission

SAMUEL J. CHILK
Secretary of the Commission
Dated at Washington, D.C.
this 25th day of November, 1981
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CLI-81-32

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS

Nunzio J. Palladino, Chairman
Victor Gilinsky
Peter A. Bradford
John F. Ahearne
Thomas M. Roberts

In the Matter of Docket No. 50-155

CONSUMERS POWER COMPANY
(Big Rock Point Plant) November 25, 1981

The Commission denies petitioner’s request for a hearing on an order
issued by the Director of thé Division of Licensing, Office of Nuclear
Reactor Regulation, confirming the licensee’s commitment to comply with
requirements related to the TMI Action Plan (NUREG-0737).

RULES OF PRACTICE: INTERVENTION PETITIONS (INTEREST)

In order to be granted a hearing of right on an enforcement order, a
party must show that it has an interest adversely affected by the order.
Public Service Company of Indiana (Marble Hill Nuclear Generating
Station, Units 1 and 2), CLI-80-10, 11 NRC 438, 439 (1980).

RULES OF PRACTICE: INTERVENTION PETITIONS

10 CFR 2.714(a)(2) requires a petitioner to “set forth with
particularity” certain factors regarding the petitioner’s interest in the
proceeding, and to address the criteria of 10 CFR 2.714(d).

ORDER
On August 4, 1981, the Director of the Division of Licensing, Office of
Nuclear Reactor Regulation, issued an order confirming Consumers Power

Company’s commitment to comply with requirements related to the TMI
Action Plan (NUREG-0737). On August 24, 1981, pursuant to an oppor-
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tunity for a hearing provided in the order (46 Fed. Reg. 40746, August 11,
1981), JoAnn Bier, Jim Mills, and Christa-Maria requested a hearing on
the order. The Federal Register notice directed that anyone other than the
licensee requesting a hearing should “describe, in accordance with 10 CFR
2.714(a)(2), the nat